
N E W  J E R S E Y  CO U RT OF E R R O R S AN D  
A P P E A L S .

B etw een

W e s l e y  L i b e r t y  W i e d me r ,
Prosecutor-Appellant, 

and

W e s t  J e r se y  a n d  S e a sh o r e  R a il r o a d  Co m pa n y , e t a l.,
Def endants-Respondents.

On  A p pe a l .

B R IE F OF DEFENDANT&RESPONDEN'TS.

On o r about the eighth d a y  o f  A p r il,  1924 , a  pe­
titio n  w as tiled in  the c le rk ’s office o f  the C ounty  
° f  Oape M ay, by the W e st J e r s e y  and Seashore  
R a ilro a d  Com pany, p ra y in g  the appointm ent o f  
C om m issioners to  ascerta in  the com pensation to be 
paid  to  W e s le y  L ib e rty  W iedm er, F lorence L ib e ria  
W ied m er and S a llie  B . H am m er fo r  p ro p e rty  con­
dem ned fo r  public use u nder th e  A c t o f  A p r i l  14 th , 
1903 , en title d : “ A n  act concerning ra ilro a d s  (R e­
v is ion  o f  1903  ) ’ ’ and the supplem ents and am end­
m ents thereto , and the act concerning the a sce rta in ­
m ent and com pensation fo r  lan d  taken  in  condem na­
tion  p roceedings (R evision  o f 19 00 ), which land  la y
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a t the in tersection  o f P h ilad elph ia  A ven ue  and L otus  
Road, in  the B orough o f W ildw ood  C rest, Cape M ay  
C ounty, New Je rs e y , p a rtic u la r ly  described as fo l­
low s :

“ BEG IN N IN G  a t a po in t fo rm ed  by the in ­
tersection  o f the m iddle line o f P h ilad elp h ia  
A ven u e (90 fee t w ide) w ith  the m iddle line o f 
L otus R oad (60 fee t w id e ) ; extending thence 
along the said  m iddle line o f L otus R oad N orth  
35 degrees 20 m inutes W e st 23.7 fe e t ;  thence  
E a stw a rd ly  as fo llow s, v iz : ( 1 )  On a lin e  c u rv ­
ing  to w ard  the le f t  w ith  a rad iu s o f 943.87 fee t  
a distance o f 78.4 fe e t ;  and (2) N orth 54 de­
grees 40  m inutes E a st 19 .8  fe e t ;  thence South  
35 degrees 20 m inutes E a st 15  fe e t to  the said  
m iddle lin e  o f P h ilad elp h ia  A ven ue  and thence 
along the same, Sou th  54  degrees 40 m inutes 
W e st 100  fee t to the place o f  beginn ing.”

The track s o f  the W e st J e r s e y  and Seashore  R a il­
road  C om pany tra v e rse  P h ilad elph ia  A ven ue  to a 
poin t eighteen (18 ) fee t d istan t fro m  L otus Road, 
and on the opposite  side o f L otus Road, fro n tin g  
upon P h ilad elp h ia  A venue, said  ra ilro a d  com pany  
owns a  la rg e  tra c t o f land, and is erecting  thereon  
and on o ther lands extending tow ard  Cold S p rin g  
H arb or a ra ilro a d  track  fo r  fre ig h t and passenger  
purposes. The p rosecu tor-ap pellan ts own a  lo t a t 
the in tersection  o f L otus R oad and P hilad elph ia  
A ven u e  seven ty  (70) fee t f ro n t on , P h ilad elph ia  
A ven u e  by n in ety  (90) fe e t in  depth a long L otus  
Road. I t  is  n ecessary  fo r  the R a ilro a d  C om pany  
to  continue its  tracks fro m  the m iddle o f P h ila d e l­
ph ia  A ven ue  to  the trac k  on the opposite side o f  
L otus R oad built on its  own land, as a fo resa id . The  
cu rve  begins one hundred  (10 0 ) fee t n o rth w este rly  
o f the cen ter line o f L otus Rtoad, and extends in
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f ro n t o f  p ro secu to r-ap p e llan ts ’ p ro p e rty . I t  w ill be 
noted th a t the track  is  to extend fro m  the m iddle o f 
P h ilad elph ia  A ven ue  across the side th ereo f.

The m atte r w as b rought b efo re  the H onorable  
L u th er A . Cam pbell, one o f the Ju s tic e s  o f the S u ­
prem e C onrt, on said  eighth d ay  o f A p r il,  1924 , on  
which d ay  an o rd e r w as m ade by said  Ju s tic e  o f the  
Suprem e C ourt, d irecting  th a t a  public h earin g  
w ould be g iven  in  the C ity  o f  B ridgeton , C ounty o f  
Cum berland, on the 22nd d ay  o f A p r il,  1924 , a t ten  
o ’clock in  th e  forenoon, and, on the 9th  d ay  o f A p r il,  
1924, an o rd e r w as m ade, d irecting  the m anner in  
which notice should be served. On said  22nd d a y  
o f A p ril, 1924, the h earin g  in  said  cause w as con­
tinued  until the 13 th  d a y  o f M ay, 1924, a t the C ourt 
House, M ays Landing, A tla n tic  Connty, New Je rs e y ,  
a t ten  o ’clock in  the forenoon. U pon the date so 
fixed, the respective  p a rtie s  w ere h eard  b e fo re  sa id  
Ju s tic e  o f the Su p rem e C ourt, and a f te r  considera­
tion, said  C ourt m ade an  o rd e r appointing  Eugene  
C. Cole, E squire, Hon. W illia m  H. B rig h t and Ju liu s  
W a y , M. D., th ree  d isin terested  freeh o ld ers , com­
m issioners.

On the same date, a w r it  o f c e rtio ra ri w as allow ed  
p rosecu to r to rev iew  the le g a lity  o f said  ap p o in t­
m ent, and the reasons assigned  th e re fo r  w ere  th re e :

1. T here is no pow er in  the respondent to condem n  
the land  o f the p rosecu tors in  the public highw ay.

2. The o rd er is  too lim ited  and res tric te d  in th a t  
i t  m akes no p ro v is io n  fo r  dam ages to the rem ain ing  
lan d  o f the p rosecu tors as req u ired  by law .

3. The p retended  ordinance re fe r re d  to in  the pe­
titio n  fo r  the o rd e r w as w ithout the p ow er o f the
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C ity  o f W ildw ood  to enact and its  enactm ent w as not 
p rocured  by  the m ethod req u ired  by law .

This w r it  came on fo r  h earin g  a t  the office of 
Ju stic e  K a lisch  in N ew ark, New Je rs e y , on the 14 th  
d ay  o f Ju n e , 1924, b efo re  Ju stic es  Cam pbell and  
K alisch , and on the 3 rd  d ay  o f O ctober, 1924, an  
opinion w as filed in  said  cause, d ism issing said  w rit  
o f c e rtio ra ri, and an  o rd e r o f d ism issal entered  
th ere in  on the 8th  d ay  o f October, 1924.

F ro m  th is o rd er o f d ism issa l, the p rosecu tor-ap ­
p ellan ts p rosecute  th is appeal.

I t  is  subm itted th a t the reasons assigned in the 
c e rtio ra r i proceedings before  the Suprem e C ourt fo r  
the d ism issal o f the o rd er appointing  said  comm is­
sioners w ere each o f them  w ithout m erit, and th a t  
the o rd er o f the Suprem e C ourt, d ism issing said  
w rit  o f c e r tio ra r i w as correct.

1. T h e r e  i s  h o  P o w e r  i n  t h e  R e spo n d e n t  t o  Con ­
d e mn  t h e  L a n d  o e  t h e  P r o se c u t o r s  i n  t h e  P u b l i c  
H i g h w a y .

This reason  is decided again st the p rosecu tor- ap ­
p ellan ts in  the case o f Pennsylvania Railroad v. 
National Docks Co. (57 L., 86-88) (A ffirm ed— C ourt 
o f E rro rs  and A p p ea ls— 57 L., 457 ), in  which case 
the C ourt h e ld :

“ U n d er the genera l ra ilro a d  law , lan d  in a 
public s tree t m ay be condemned as ag ain st the 
p riv a te  ow ner o f the fe e .”

A t  page 88, Ju s tic e  D ixon, who w ro te  the opinion, 
s a id :

“ The n ext objection  to  the proceeding (which  
w as a  condem nation proceeding) is  th a t the  
lan d  lies in  a  public s tre e t o f J e r s e y  C ity , and
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th a t the condem ning com pany in tends to cross  
i t  in such a  w a y  as  w ill exclude o rd in a ry  t ra v e l,  
and be, as again st the public, illegal. The con­
dem ning com pany in sists  th a t the s tre e t has  
been la w fu lly  vacated  and the land  is  m ere p r i ­
v a te  p ro p erty . W hich  is  rig h t in  th is  conten­
tion  need not now be decided, fo r  the ob ject o f  
the p resen t proceeding is m ere ly  to  ren d e r the  
esta te  o f the p rosecutors, w h atever it is, subject 
to the d e fen d an t’s rig h t to  cross the la n d .”

I t  is  contended th a t the proposed  track  fro m  the  
m iddle o f P h ilad elp h ia  A ven u e  to  the side th e reo f  
is  a  track  crossing P h ilad elp h ia  A ven ue, and is w ith ­
in  th e  im plied pow er g ran ted  to the R a ilro a d  Com ­
p an y  by its  certificate o f incorporation , but, in  ad ­
d ition  to th a t fact, is the fa c t th a t the m unicipal 
au th o rities  o f the B orough  o f W ild w ood  C re st  
g ran ted  a  fran ch ise  or r ig h t to the ra ilro a d  com pany  
to  cross said  avenue in  p rec ise ly  the sam e m anner it  
now proposes to  cross it.

In  the case o f Thompson v. Ocean City Railroad 
Co. (60  N. J .  L., 74 ), i t  w as held :

“ A  c h a rte r  au thoriz ing  the construction  o f a  
ra ilro a d  between designated  points, the exact 
location  o f the road  between the specified te r ­
m ini being le ft  in  the com pany’s d iscretion , is 
an im plied a u th o rity  to  cross h ighw ays, a long  
the route, but confers no r ig h t to occupy long i­
tu d in a lly  s tree ts  o r  h ighw ays ly in g  in  the gen­
e ra l route  o f the road. The a u th o rity  to  m ake  
such a  use o f stree ts  o r  h ighw ays m ust be ex­
p re ss ly  given, o r  i f  con ferred  by im plication, it  
m ust be by a  n ecessary  im p licatio n .”

In  the case o f Longbranch Commissioners v West 
Line R. R. Co. (29 N. J .  Eq., 566 ), the C ourt said  
pp. 569-570 :
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“ I  do not th ink the m atte r o f fa c t on which  
the com p la inan ts’ second claim  to re lie f  rests, 
is  sufficiently estab lished to ju s t i fy  the a llow ­
ance o f a p re lim in a ry  in junction. I t  cannot be 
doubted th at the defendants, in  the construction  
o f th e ir  road, have a rig h t to occupy the h igh­
w ays to the exten t o f a  reasonable necessity. 
Morris and Essex R. R. Co. v. City of Newark 
(2 Stock., 3 5 2 ) ; Atty. Gen. v. Morris and Es­
sex R. R. Co. (4 C. E. G r., 3 8 6 ) ; Newark and 
New York R. R. Co. v. City of Newark (8 C. E. 
G r., 522). Such a rig h t m ay a rise  by im plica­
tion. The com plainants allege th a t the occupa­
tion  by the d e fen d an ts ’ road  o f certa in  streets  
o f Long B ran ch  w ill exceed th is lim it, w hile the  
defendants say  th a t the location  o f th e ir  road, 
a t the point o f contest, has been c a re fu lly  and  
ju d ic iou sly  m ade, and so as to do as litt le  dam ­
age to the streets  as can be done i f  the lin e  o f  
th e ir  road  is  m ade reason ab ly  d irect. The m ain  
poin t o f the contest is a t the crossing o f a  s tree t  
called Second A venue. The defendants say, in  
o rd er to  construct th e ir  road  sk illfu lly  and p ro p ­
e rly , i t  m ust cross th is s tree t long itud in a lly , 
w hile the com plainants in sist i t  should cross a t 
a  rig h t angle, and th a t the curve  n ecessary  to 
be m ade to  do so w ill be n e ith er unusual nor 
objectionable. I t  w ill thus be seen, the point 
in  d ispute p resen ts  sim ply  a  question in  engin­
eering, which m ust be decided a lm ost exclusive  
on the evidence o f experts. This w as the v iew  
expressed  by the C hief Ju stic e  in  the case la s t  
re fe r re d  to. The m ate ria l now  b efo re  the C ourt 
fo r  the guidance o f its  judgm ent on th is point, 
is  exceedingly scanty. One e x p e rt on each side 
has expressed  an opinion, but n either is  sup­
p orted  by sufficient reasons to m ake it  the fit
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basis o f  a  ju d ic ia l determ ination . I t  is  enough  
to say, I  am  not satisfied  the d e fen d a n ts ’ road  
w ill occupy o r encroach upon an y  p a r t  o f  the  
highw ays under the su p erv is ion  o f  the com ­
p lainan ts to an unreasonable o r u nnecessary  ex­
tent. ’ ’

2. T h e  Or d er  i s  T o o  L i mi t e d  a n d  R e s t r i c t e d  i n  
t h a t  i t  Ma k e s  n o  P r o v i s i o n  f o r  Da m a g e s  t o  t h e  
R e m a i n i n g  L a n d  o f  t h e  P r o se c u t o r s , a s  R equ ir e d  
b y  L a w .

The o rd er p rovides :
“ Do hereby appoint Hon. Eugene C. Cole, 

Hon. W illiam  H. B rig h t and Ju liu s  W a y , M. D., 
th ree  d isin terested  freeh o ld ers, a ll o f whom  a re  
residents o f the C ounty o f Cape M ay, Com m is­
sioners to exam ine and ap p ra ise  the lands in  
p etition er ’s petition  described, and to  assess the  
dam ages, i f  any, which the ow ners claim ing to 
own said  lands m entioned in said  petition  have  
sustained by reason  o f the tak ing  o f the same 
by p e titio n er.”

This is the usual fo rm  o f o rd e r appointing  com­
m issioners, and it w ill a t once ap p ear th a t the com­
m issioners a re  d irected  to ap p ra ise  the va lu e  o f the 
land  taken  and to assess the dam ages w hich the  
ow ners sustained  by reason  o f the tak ing  th ereo f.

T his language is sufficiently broad  to include an y  
incidental dam age th a t the p ro p e rty  ow ner m ay  have  
received  by  reason  o f the tak ing  o f  th is  lan d  b y  the  
ra ilro a d  com pany.

In  the case o f Pennsylvania Railroad v. National 
Docks Co., ibid, the Suprem e C ourt pointed  out th a t  
the com pensation w ould be fixed w ith  re feren ce  to
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tlhe ch arac te r o f the t it le  th a t w as taken, and in  
Bering v. United Railroads of New Je rsey  (54 L., 
576-579), which w as a question in vo lv in g  evidence  
o f the exten t o f  dam ages to o th er land  fo r  the taking  
o f a  s trip  o f land  w ith in  the highw ay, the C ourt, a t  
page 579, sa id :

“ W ith  re g a rd  to the dam age resu ltin g  to  
p la in t i f f ’s p ro p e rty  fro m  th e  conversion  o f th is  
s trip  into a ra ilro a d  bed, the w itness w as equally  
inexpert. ’ ’

This shows th a t the C ourt, in  th a t suit, reg ard ed  
the dam age resu ltin g  to p la in t i f f ’s ad jo in ing  land  as  
w ith in  the scope o f the com m issioners’ pow er, but 
held th a t the va lu e  th e reo f could not be passed  upon  
by an  expert. Continuing, the C ourt sa id :

“ I t  depended upon circum stances which in  
a  g re a t m easure w ere  p ecu lia r to th a t p ro p erty , 
and which when la id  before  the ju r y  could be 
ap prec ia ted  by them  as accu ra te ly  as by the w it­
ness, n ot on ly  the n arro w in g  o f the s treet, but 
the g re a te r  r isk  o f fire and increased  noise, dust 
and smoke occasioned by  the n e a re r  approach  
o f the passing  tra in s , w ere  m atte rs  to be con­
sidered, both in  v iew  o f the use then m ade o f 
the p ro p e rty  and the probable fu tu re  u se .”

3. T h e  P retended  Or d i n a n c e  R e fe rr e d  t o  i n  t h e  
P e t i t i o n  f o r  t h e  Ord er  W a s  W i t h o u t  t h e  P o w e r  
o f  t h e  C i t y  o f  W i ldw ood  t o  E n a c t  a n d  I t s  E n a c t ­
m e n t  W a s  no t  P rocur ed  b y  t h e  M ethod  R equ ire d  
b y  L a w .

The above reason  is w ithout fo rc e :

1. Because the question o f the v a lid ity  o f the
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ordinance o r  ordinances is not invo lved  in  the cer­
tio ra r i.

In  the case o f West Je rse y  Railroad v. Ocean City  
Railroad  (61 L., 506), which w as the tak ing  o f land  
w ithin  a  public highw ay, in  which it  w as held th at 
the com m issioners should not be appointed  because 
the land described in  th e  notice w as a, public h igh­
w ay, and also  th a t the ap p lican t had no- m unicipal 
a u th o rity  to occupy lo n g itu d in a lly  the said  h igh­
w ay, and th a t no e ffo rt had  been m ade to purchase  
the lan d  o r rig h ts  o f the prosecutor, the C o u rt s a id : 

“ This la s t  point w as not borne out by  the  
p ro o fs  and is not m ade a contention in  the b rie f  
o f counsel. The o th er objections re s t upon a 
m isconception o f the effect o f the proceeding  
and o f the exten t o f the ju risd ic tio n  involved . 
The proceeding, a t its  com pletion, sim ply  nam es 
a sum  of m oney as the equ ivalen t o f w hat the  
p rosecu tor w ill lose  i f  the ap p lican t takes w hat 
is described in  his notice. I t  does not sa y  th a t  
he m ay take i t ; i t  affirm s n o th in g ; i t  sim p ly  as­
sesses dam ages fo r  a  h yp othetica l in ju r y .”

2. The 34th  Section  o f the G eneral R a ilro a d  A c t  
o f 1903  (P . L., p. 663), p ro v id es  th a t in  an y  c ity , 
except cities o f the f irs t  class, the m unicipal au ­
th o ritie s  m a y , p erm it an y  ra ilro a d  com pany to la y  
and construct its  trac k  along and upon an y  s tre e t  
or h ighw ay, fixing the term s, &c., p rovid ed  th a t no 
such ra ilro a d -sh a ll be constructed  a long an y  s tre e t  
o r h ighw ay until the com pany shall have acquired  
the rig h ts  o f  the ow ners abutting  thereon.

I f  m unicipal a u th o rity  be n ecessary  fo r  the r a i l ­
road  com pany to construct its  ra ilro a d  track  across  
th is street, then it  is subm itted th a t the B orough  
o f W ildw ood  C rest has such a u th o rity  u n d er the  
p ro vision  above .cited. W h ile  th a t section says
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i 1 C ities, ’ * it is re sp ec tfu lly  subm itted th a t the sec­
tion, taken as a whole, indicates th a t the w ord  was 
used as a designation  fo r  a ll m unicipalities, except 
those sp ecia lly  excepted, and w as not intended to* 
be confined to cities in  the s tric t sense o f the w ord.

In  the case o f Philadelphia & Camden Ferry Co. 
v. Inter-City Railroad Co. (73 L., 86), a t p. 89, M r. 
Ju stic e  D ixon sa id :

“ The tenth  and la s t  reason  u rged  is th a t the  
C ity  o f Cam den w as not m ade a  p a r ty  to the  
proceedings, a lthough a  p ortion  o f the land  to  
be condemned la id  w ith in  the lim its  o f D elaw are  
A venue.

The exp lanation  o f th is om ission is  obvious. 
The p etitio n er had no pow er to condemn th e  
public rig h ts  in  the highw ay, but under Sec­
tion  34 o f the G eneral R a ilro ad  A c t m ight con­
tra c t  w ith  the c ity  fo r  the exercise o f certa in  
p riv ileg es in  the street, p rovided  it  had firs t  
acquired the rig h ts o f the abutting  ow ner th e re ­
in  by agreem ent o r  condem nation. The p resen t 
proceeding seems to be fram ed  to com ply w ith  
th is  p roviso , and c lea rly  the c ity  w as not a nec­
e ssa ry  p a r ty  th e re to .”

This Section  34 of the G eneral R a ilro a d  A c t su­
perseded  the A c t o f 1896, which in the case o f 
Burlington v. Pennsylvania Railroad (56 Eq., 259), 
w as held to  be unconstitutional. T hat A c t o f 1896, 
w as applicab le on ly  to  those cities w here there  w as  
then p resen t a  ra ilro a d  trac k  la id  lo ng itud in a lly  in  
a  s tree t and did not ap p ly  to o ther cities w here a t 
th a t tim e th ere  w as not but in  the fu tu re  m ight be 
s im ila rly  located  ra ilro ad s. T hat sta tu te  excluded  
cities o f the firs t class as does Section  34 o f the p re s­
ent G eneral R a ilro a d  A ct, and the C ourt, in  discus­
sing th a t phase o f  it, said  th a t that, w as a reasonable
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exclusion because o f the increased  traffic  on the  
streets  o f cities o f the firs t class, because o f  the  
la rg e r  population, o ve r the am ount o f traffic in  o th er  
cities, and, continuing th is same thought, i t  a t once 
ap p ears  th a t i f  the L eg is la tu re  g ran ted  the rig h t  
fo r  a ra ilro a d  com pany to lo n g itu d in a lly  occupy a 
s tree t in the c ity , th ere  could be and w ould be no 
reason  w hy such p riv ileg e  should not be g ran ted  
o r extended to boroughs, tow ns and tow nships, as 
the traffic upon those h ighw ays and the objection  to 
the presence o f a  ra ilro a d  thereon  w ould be less th an  
in  cities.

I t  w ill also be observed  th a t in  Section  34 o f the  
G eneral R a ilro ad  A ct, the L eg is la tu re  speaks o f the  
g ran tin g  by the m unicipal au thorities. W h ile  the  
c ity  le g is la tive  au th o rities  a re  m unicipal au th orities, 
s till the w ord s “ m unicipal a u th o ritie s”  a re  o f a 
b road er signification than  “ c ity  a u th o ritie s .”

In  the case o f Broome v. Telephone Company (49
L. 624), ou r Suprem e C ourt held th a t the w ord  
“ T ow n ”  w as sufficiently b road  to include a tow n­
ship.

W h ile  it is tru e  th a t in  the case o f  Day v. Mor­
ristown (62 L., 5 7 1 ) , ou r Suprem e C ourt held  th a t  
an act p erta in in g  to  the a p p ro p ria tio n  o f m oneys in  
cities w as not sufficiently b road  to include the ap ­
p ro p ria tio n  p u rsu an t to th a t act in  tow ns, the C ourt, 
at page 572, sa id :

“ I t  is restric te d  in  its  t it le  and by its  term s  
to  cities and can be extended to incorp orated  
tow ns on ly  by  construction, b y  im puting to the  
L eg isla tu re  an  in tention  to g ive  it  th a t en larged  
scope and p u rp o se .”

In  the case a t hand, in  v iew  o f the fa c t th a t there  
is no reason  w hy the rig h ts  g ran ted  by Section  34  
should not be en joyed  as w ell by  boroughs, tow ns
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and tow nships, as  cities, and in v iew  o f the fu r th e r  
fa c t th a t i f  it  be not extended to boroughs, towns 
and tow nships, the section m ust be held unconstitu ­
tional, because th ere  is no reason  w hy the r ig h ts  
gran ted  could be la w fu lly  g ran ted  by  the L eg is la ­
tu re  to c ities and w ithheld  fro m  boroughs, tow ns and  
tow nships, which w ould ren d er it  special leg islation , 
and in  v iew  o f the fu r th e r  fa c t th a t the act w ill be 
construed so as to m ain tain  its  constitu tiona lity , i f  
it  m ay be done, it  is re sp ec tfu lly  subm itted th a t in  
v iew  o f the language o f Section  34 o f the G eneral 
R a ilro a d  A ct, the w ord  “ C ity ,”  as th ere in  used, is 
broad  enough to  include boroughs.

It, o f course, w ill be observed  th at the land  to be 
condemned is  fo r  the purpose o f crossing  the south­
e r ly  h a lf o f P h ilad elp h ia  A ven ue  and the in te rsect­
ing portion  o f Lotus Road.

The r ig h t o f a ra ilro a d  com pany to cross a road  
in tersecting  its  rou te  is too w ell estab lished to re ­
quire  c itation  o f au thorities.

In  th is  case, the ra ilro a d  com pany, instead  o f 
crossing the en tire  street, p roposes to cross its  
tracks, la w fu lly  la id  in  P h ilad elph ia  A venue, to the 
sou th erly  side o f th a t street. T his is  w ith in  the  
rou te  filed in  the se c re ta ry  o f s ta te ’s office, and i f  
th is proposed crossing is w ith in  the p u rv ie w  o f the  
gen era l law  p erta in in g  to ra ilro a d  crossing  h igh­
w ays, it is subm itted th at the le g is la tive  rig h t to  
g ra n t a  p riv ileg e  to la y  a  track  lo n g itu d in a lly  in  
the s tree t is  not applicable. N evertheless, even  
though a ra ilro a d  com pany, a f te r  filing its  route, has 
the rig h t to la y  its  trac k  across an in tersectin g  h igh­
w ay, it does not p reven t the m unicipal au th orities  
fro m  ordain ing  th a t such crossing  m ay be m ade and  
th ereb y  supplem ent th e ir  s ta tu to ry  rig h t by the 
m unicipal r ig h t to  occupy said  street.
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The opinion in  the Suprem e C ourt in  th is ease is  
the fo llow ing  la n g u a g e :

“ T his w rit  b rings up fo r  rev iew  an o rd er of 
Ju n e  21, 1924, m ade by  M r. Ju s tic e  C am pbell 
appointing  com m issioners to fix the com pensa­
tion  and assessed  dam ages fo r  the tak in g  o f 
p ro p e rty  o f the p rosecu tor fo r  the purposes  
o f respondents.

The ra ilro a d  tracks o f the respondent a re  
le g a lly  in P h ilad elph ia  A ven ue  in  W ild w ood  
C rest up to the poin t w here the e a s te r ly  p ro p ­
e rty  line o f the p rosecu tor, i f  extended, would  
in tersect the center line o f sa id  A ven u e  and the  
respondent is p roposing  to  continue such tracks  
fro m  such point in  fro n t o f the p ro p e rty  o f  
prosecu tor d iag on ally  th rough  and across P h ila ­
delph ia  A venue to the n o rth e rly  side th ereo f  
th ere  entering  a  p riv a te  rig h t o f w a y  w e ste r ly  
o f L otus Road, which w ill a lso  be crossed  a t 
its  in tersection  w ith  P h ilad elp h ia  A venue, by  
such tracks.

T hree reason s a re  u rged  w h y th is o rd e r  
should be set aside.

1. T hat th ere  is  no pow er in  the respondent 
to condemn the lands in the public h ighw ay.

T his is  upon the th eo ry  th a t the tracks, when  
extended, w ill ru n  lo n g itu d in a lly  in  P h ilad elp h ia  
A venue. W e  th ink  th a t th is is not so but th a t  
it  w ill be sim ply a  crossing  o f P h ilad elph ia  
A ven u e fro m  the cen ter th ereo f to the n o rth e r ly  
line.

2. The o rd er is  too lim ited  and re s tric te d  in  
th a t i t  m akes no p ro v is io n  fo r  dam ages to  the  
rem ain ing  land  o f the p rosecu to r as req u ired  
b y  law .

W e  find th a t th is reason  is  n o t w e ll founded  
and th a t the o rd e r does not m ake p ro p e r  pro-
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vision  fo r  fixing com pensation and assessing  
dam ages as req u ired  by the statute.

3. The p retended  ordinance re fe r re d  to in  the  
p etition  fo r  the o rd e r w as w ithout the pow er  
o f the C ity  o f W ildw ood  to enact and its  enact­
m ent w as not p rocured  and by the m ethod re ­
quired  by law .

In  v iew  o f ou r finding th a t the proposed ex­
tension o f  the tracks is not a  long itud inal use 
o f P h ilad elp h ia  A venue, th is reason  is w ithout 
application , but i f  it  does a p p ly  to the situation  
before  us, then th is C ourt has said  in  Philadel­
phia and Comden Ferry Company v. Inter-City 
Link Railroad Company (73 N. J .  L., 86 ), a t 
p. 89, u nd er quite s im ila r circum stances th a t 
such a reason  is w ithou t m erit because the p ro ­
ceedings in  condem nation w ere fram ed  to com­
p ly  w ith  the p rovision s o f Section  34 o f the  
G eneral R a ilro a d  A ct.

W e  conclude, th ere fo re , th a t the w rit  o f ce r­
t io ra r i  should be dism issed w ith  c o sts .”

I t  is  re sp e c tfu lly  subm itted th a t th ere  w as no e r ­
r o r  in  th e  judgm ent o f  the Suprem e C ourt, and  
th a t the o rd e r dism issing the w r it  should be a f ­
firm ed.

B O U R G E O IS & COULOM B, 
Attorneys for Defendants-Re- 

spondents.
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MacCrellish & Quigley Co., Printers, Trenton, N. 1

NEW  JERSEY

Court of Errors and A p p eals.

W e s l e y  L. W i Ed me r , \
Prosecutor-Appellant,j

l Appeal from Su-
W e st  J e r se y  a n d  S e a sh o r e  / preme Court. 

R. R. Co. et al. \
R esp on d en ts ./

10

Ne w  J e r se y  S u pr e m e  Co u r t .

W e s l e y  L i b e r t y  W i Ed mEr ,
Prosecutor, 

vs.
Ŵ e st  J e r se y  a n d  S e a sh o r e  R a i l  

ro ad  Co m pa n y ,
Respondent.

WRIT.

{R eturnab le M ay 23d, 1924.)

S t a t e  o e  Ne w  J e r se y ,
T o th e Clerk o f  th e C oun ty  o f  Cape M ay, G r e e t i n g  :

We being willing, for certain reasons, to be certified 
of a certain order dated May thirteenth, nineteen hun­
dred and twenty-four, made by his Honor Justice 
Luther Campbell, appointing commissioners to assess
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damages, etc., in the matter of the condemnation and 
taking of lands of Wesley L. Wiedmer, and others, to­
gether with the petition praying for such an order do 
command you, that you certify and send, to our Justices 
of our Supreme Court,;at Trenton, on the twenty-third 
day of May, 1924, as well the said order and petition 
with all things touching and concerning the same, as 
fully and entirely as they remain before you together 
with this, our writ, that we may cause to be done there- 

10 upon what of right and according to law and justice 
ought to be done.

Witness, Hon. William S. Gummere, Chief Justice of 
our said Supreme Court, this thirteenth day of May, 
in the year of our Cord one thousand nine hundred 
and twenty-four.

Ed w a r d  J. K e l l Eh e r ,
Cole & Cole, Clerk.

A tto rn ey s .

20 Let this writ be sealed.

J u s t i c e  o f  th e  S u p r em e  C ourt.

Ne w  J e r se y  S u pr e m e  Co u r t .

W e s l e y  L i b e r t y  W i e d me r ,
P ro s e cu to r ,  

vs.
W est  J e r se y  & S e a sh o r e  R a i l ­

r o a d  Co. et al.,
R esp on d en ts .'

On Certiorari.

30 REASONS.

Prosecutors assign the following reasons why the 
order under review should be vacated and set aside:

1. There is no power in the respondent to condemn 
the land of the prosecutors in the public highway.
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2. The order is too limited and restricted in that it 
makes no provisions for damages to the remaining land 
of the prosecutors as required by law.

3. The pretended ordinance referred to in the petition 
for the order was without the power of the City of Wild­
wood to enact and its enactment was not procured and 
by the method required by law.

COLE & COLE,
A t to r n e y s  f o r  P ro s e cu to r s .

Ne w  J e r se y  S u pr e m e  Co u r t .

W e se Ey  L i b e r t y  W i e d mEr , n

P ro s e cu t o r , j  
v s. f

W es t  J e r se y  & S e a sh o r e  R a i l - / On Certiorari. 
ro ad  Co. et al., 1

R esp on d en ts . J
20

B e fo r e  J u s t i c e s  K a lis ch  and  Campbell.
F o r  th e p r o s e cu to r ,  C la ren ce Cole.
F o r  r e sp on d en ts , B o u r g e o i s  and  C ou lom b.

P e r  Cu r i a m  :
This writ brings up for review an order of June 21, 

1924, made by Mr. Justice Campbell, appointing com­
missioners to fix the compensation and assessed damages 
for the taking of property of the Prosecutor for the pur­
poses of respondent. 30

The railroad tracks of the respondent are legally in 
Philadelphia avenue in Wildwood Crest up to the point 
where the easterly property line of the Prosecutor, if ex­
tended, would intersect the center line of said avenue and 
the respondent is proposing to continue such tracks from 
such point in front of the property of Prosecutor diag­
onally through and across Philadelphia avenue to the 
northerly side thereof there entering a private right of
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way westerly of Lotus road, which will also be crossed 
at its intersection with Philadelphia avenue by such 
tracks.

Three reasons are urged why this order should be set 
aside.

1. That there is no power in the respondent to con­
demn the lands in the public highway.

This is upon the theory that the tracks, when extended, 
will run longitudinally in Philadelphia avenue. We 

10  think that this is not so but that it will be simply a cross­
ing of Philadelphia avenue from the center thereof to 
the northerly line.

2. The order is too limited and restricted in that it 
makes no provision for damages to the remaining land 
of the prosecutor as required by law.

We find that this reason is not well founded and that 
the order does not make proper provision for fixing com­
pensation and assessing damages as required by the 
statute.

20 3. The pretended ordinance referred to in the petition
for the order was without the power of the City of Wild­
wood to enact and its enactment was not procured and 
by the method required by law.

In view of our finding that the proposed extension of 
the tracks is not a longitudinal use of Philadelphia avenue 
this reason is without application, but if it does apply 
to the situation before us then this court has said in 
Philadelphia and Camden Ferry Company vs. Inter-City 
Link Railroad Company, 73 N. J. L. 86, at page 89, 
under quite similar circumstances that such a reason is 
without merit because the proceeding in condemnation 
was framed to comply with the provisions of section 34 
of the General Railroad Act.

We conclude, therefore, that the writ of certiorari 
should be dismissed with costs.
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Ne w  J e r se y  S u pr e m e  Co u r t .

W e s l e y  L i b e r t y  W i Ed me r , \
P ro s e cu to r ,  I

v s . * f On W rit of
W est  J e r se y  a n d  S e a sh o r e  Ra i l - l Certiorari. 

r o a d  Co m pa n y  et al., 1
R esp on d en ts . /

ORDER.

Argument upon Writ of Certiorari allowed in the 
above-stated cause before Justices Kalisch and Camp- j a  
bell, on the fourteenth day of June, 1924, coming on to 
be heard, and the argument of the respective counsel 
having been heard and considered.

It is on this eighth day of October, 1924, ordered 
that the Writ of Certiorari allowed in the above-stated 
cause be and is hereby dismissed, with costs to the 
respondents.
Actually Entered:

Bo u r ge o is  & Co u l o m b , 
A tto rn ey s  o f  R esp on d en ts . 20

• Ne w  J e r se y  S u pr e m e  Co u r t . 

F l or e nc e  L i b e r t a  W i e d me r ,
P r o s e cu t o r , 

vs.
W est  J e r se y  a n d  S e a sh o r e  Ra i l - /* On Certiorari.

r o a d  Co m p a n y .

. D efen dan t. 30

NOTICE OF APPEAL.

l o  th e  W ithin N am ed D e fen d a n t '
Notice that the prosecutor appeals to the Court of 

Eirprs and Appeals from the order entered in this cause
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dismissing the writ, upon the ground that the Court 
erred in not allowing an order vacating and setting aside 
the proceedings under review for the reasons assigned.

C o e E & C o e E,
A tto rn ey s  o f  P r o s e cu to r .  

C. L . C o e E, 
o f  C ou n se l.

In  t h e  O f f i c e  o f  t h e  Co u n t y  Ce Er k

o f  Ca pe  Ma y  Co u n t y , Ne w  J e r s e y .

In  th e  M a tter  o f  th e  C ond em na tion  
and T ak ing o f  L ands and  E v er y  
In te r e s t  T h er e in  o f  W es ley  L ib er ty  
W iedm er and F lo r en c e  L iberta  
W eidm er  b y  th e  W est J e r s e y  and  
S ea sh o r e  R a ilroad  C om pany.

PETITION.

To th e  H on ora b le  L u th er  A. C am pbell, A sso cia te  J u s ­
t i c e  o f  th e S u p r em e  C ourt, o f  th e  S ta te  o f  N ew  
J e r s e y :
The petition of the West Jersey and Seashore Rail­

road Company, a duly incorporated railroad corpora­
tion of the State of New Jersey, respectfully shows: 

1. That the Borough of Wildwood Crest, prior to 
the 26th day of March, 1923, by Ordinance No. 55, 
granted to your petitioner the right to lay down a 
double track across Philadelphia Avenue and Lotiu 
Road, at the intersection thereof, in front of property 
of Wesley Liberty Wiedmer and Florence Liberta 
Wiedmer, a copy of which ordinance is hereto annexed 
and made a part hereof; and on the 26th day of March, 
1923, passed an ordinance, numbered 61, amending the 
description of the hereinabove mentioned ordinance, a
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copy of which is hereto annexed and made a part here­
of.

2. That your petitioner, having power to take lands 
for public use for railroad purposes, pursuant to the 
Act of April 14th, 1903, entitled “An Act concerning 
railroads (Revision 1903)” and supplements and 
amendments thereto, and the Act of March 20th, 1900, 
entitled “An Act to regulate the ascertainment and pay­
ment of compensation for property condemned for pub­
lic use (Revision 1900)” and supplements and amend- IQ 
ments thereto, has determined that certain lands in the 
streets of Philadelphia Avenue and Lotus Road, in front 
of property owned by Wesley Liberty Wiedmer and 
Florence Liberia Wiedmer, in Wildwood Crest, Lower 
Township, Cape May County, New Jersey, particularly 
described as follows:

Beginning at a point formed by the intersec­
tion of the middle line of Philadelphia Avenue 
(90 feet wide) with the middle line of Lotus 
Road (60 feet w ide); extending thence along the 20 
said middle line of Lotus Road North 35 de­
grees 20 minutes West 23.7 feet; thence East- 
wardly as follows, v iz : (1)  On a line curving 
toward the left with a radius of 943.87 feet a 
distance of 78.4 feet; and (2) North 54 degrees 
40 minutes East 19.8 feet; thence South 35 de­
grees 20 minutes East 15 feet to the said middle 
line of Philadelphia Avenue and thence along the 
same, South 54 degrees 40 minutes West 100 
feet to the place of beginning.”

Containing 0.043 acre, more or less, 
and all the estate, right, title and interest therein and 
thereto of the said Wesley Liberty Wiedmer and Flor­
ence Liberia Wiedmer, and Sallie B. Hammer, who 
claims some interest therein, within Philadelphia Ave­
nue, above mentioned, are necessary for its railroad 
purposes, and has determined to acquire said lands, and 
to that end endeavored to purchase said property from
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the said Wesley Liberty Wiedmer and Florence Lib­
eria Wiedmer, but was unable to do so, because peti­
tioner could not agree with said owners on a price to 
be paid for said lands.

3. Your petitioner further shows that your petitioner 
caused a map or location of the route of its said tracks 
of said railroad to be duly filed in the Office of the 
Secretary of State of New Jersey.

4. Your petitioner further shows that at a regular 
10 meeting of the. Board of Directors of the West Jersey

and Seashore Railroad Company, held on the 14th day 
of March, 1924, the following resolution was unani­
mously adopted :

“W h e r e a s , The Wildwood Branch of the 
railroad of this Company, pursuant to an Ordi­
nance (No. 61) of the Borough Council of the 
Borough of Wildwood Crest, in the County of 
Cape May, and State of New Jersey, approved 
26th March, 1923, is now located in the bed of 

2q Philadelphia Avenue, in the said Borough of
Wildwood Crest;

A n d  W h e r e a s , Wesley Liberty Wiedmer and 
Florence Liberia Wiedmer claim that they are 
the owners of the underlying fee of the portion 
of the bed of the said Philadelphia Avenue upon 
which the said railroad is located, between a 
point in the Middle Line of Lotus Road and a 
point 100 feet Northeast therefrom, and con­
taining about 43/1000 of an acre;

A n d  W h e r e a s , This Company has been un­
able, by negotiations with the said owners, to 
acquire title to the underlying fee in the said 
land; therefore
. R eso lv ed ,  That it is necessary to acquire title 

to the underlying fee in the land in the bed of 
the said Philadelphia Avenue, for a distance of 
about 100 feet, between a point in the Middle 
Line of Lotus Road and a point 100 feet North-
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east therefrom, and containing about 43/1000 
of an acre in the said Borough of Wildwood 
Crest outlined in yellow color on the plan this day 
submitted to this Board marked “No. 22166—  
Wildwood Branch, W. J. & S. R. R.—Property 
to be acquired at Wildwood Crest, N. J .” which 
plan is hereby approved and adopted; and that 

I the proper officers of this Company are hereby
authorized and directed, for and on its behalf, to 
acquire the said land for the purpose aforesaid 10  

I . by purchase or condemnation.”
5. Your petitioner further shows that the persons 

owning and having an interest in said lands, and the 
addresses of each are as follows:

Wesley Liberty Wiedmer, No. 6212 Philadel­
phia Avenue, Philadelphia, Pa., during the Win­
ter months, and Wildwood Crest, N. J., during 
the Summer months.

Florence Liberia Wiedmer, No. 6212 Phila­
delphia Avenue, Philadelphia, Pa., during the 20 
Winter months, and Wildwood Crest, N. T., dur-

« S r  7 J  7

mg the Summer months.
Sallie B. Hammer, Wildwood Crest, N. J.

6. To the end, therefore, that the compensation to 
be paid to the owners of said land, and to all persons 
interested therein, may be ascertained and paid for the 
condemnation and taking for the public use aforesaid 
the lands and premises hereinabove described, your peti­
tioner prays that your Honor may appoint three dis­
interested freeholders, residents of the County of Cape 30 
May, commissioners to examine and appraise the said 
lands and premises hereinabove described, and assess 
the damages for the taking thereof by your petitioner,

J  anc* t̂iat a m̂e and place be fixed by order of your
Honor for the hearing of this petition before your
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Honor or some other Justice of the Supreme Court, 
pursuant to law.

And your petitioner will ever pray.
Bou r ge oi s  & Co u l o mb , 

A tto rn ey s  f o r  P e t it io n e r ,  
W est J e r s e y  and  S ea sh o r e  
R a ilroa d  C om pany.

Filed April 8th, 1924.
L u t h e r  A . Ca m p b e l l ,

10 J. S. C.

S t a t e  of  P e n n s y l v a n i a ,
P h i l a d e l p h i a  Co u n t y ,

John P. Gauff, of full age, being duly sworn, on his 
oath says:

That he is the Real Estate Agent of the West Jersey 
and Seashore Railroad Company, petitioner named in 
the foregoing petition, and its agent for the purpose of 
making this affidavit.

20 That the said West Jersey and Seashore Railroad 
Company by its Board of Directors, resolved to acquire 
the land mentioned in said petition for public uses by 
a certain resolution, a copy of which is set forth in 
said petition and made a part thereof.

That this deponent, through his agent, did negotiate 
for the purchase of said tract of land set forth in said 
petition with the said Wesley Liberty Wiedmer and 
Florence Liberia Wiedmer, his wife, but was unsuc­
cessful.

yo That deponent knows the contents of said petition, 
and that the statements therein made, as to his own 
acts, are true, and the statements therein made by this 
deponent from information derived from others, and 
the resolution of record in the office of the West Jersey 
and Seashore Railroad Company, he believes to be 
true.

J o h n  T. Ga u f f .
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Sworn and subscribed before me this 3d day of 
April, 1924.

W . H. Ze l i n d Er ,
F o r e ig n  C om m iss io n er  o f  D eed s  

f o r  N ew  J e r s e y  in  P en n sy lv a n ia *.

S t a t e  o e  Ne w  J e r se y ,
A t l a n t i c  Co u n t y ,

Harry K. Margolf, of full age, being duly sworn 
according to law, on his oath says:

That he'is an employee of the Real Estate Depart-1 
ment of the West Jersey and Seashore Railroad Com­
pany, and that he personally, prior to the 14th day 
of March, 1924, endeavored to acquire the lands men­
tioned in the within petition by purchase from Wesley 
Liberty Wiedmer and Florence Liberia Wiedmer, per­
sonally, but that deponent and the said Wesley Liberty 
Wiedmer and Florence Liberia Wiedmer were unable 
to agree upon the price therefor.

That deponent, on behalf of petitioner, West Jersey 20 
and Seashore Railroad Company, offered to said Wesley 
Liberty Wiedmer and Florence Liberia Wiedmer, for 
their right, title and interest in the lands in said petition 
mentioned, lying within said Philadelphia Avenue, con­
taining 0.043 of an acre, the sum of $500, which was 
refused by the said Wesley Liberty Wiedmer and Flor­
ence Liberia Wiedmer, who demanded the sum of 
$ 12,000 therefor.

Ha r r y  K. Ma r g o l e .
30

Sworn and subscribed before me this 3d day of 
April, 1924.

Ca r o l i n e  L. J on e s  (nee Sm ith),
N ota ry  P u b lic  o f  Nezv J e r s e y .
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O r d i n a n c e  No . 55.

An Ordinance granting to' the West Jersey and Sea­
shore Railroad Company permission to cross certain
streets and highways in the Borough of Wildwood
Crest with a duplicate track railroad.

Section 1. Be it ordained by the Borough Council 
of the Borough of Wildwood Crest that the West Jer­
sey and Seashore Railroad Company be and it is hereby 
granted the right, privilege, consent and franchise to 

' >' construct, operate and maintain a double track rail­
road, crossing Philadelphia avenue .from the termination 
of its track as the same are now constructed in Phila­
delphia avenue, crossing in a general northwesterly 
direction from the termination of said track to the lands 
owned by the West Jersey and Seashore Railroad Com­
pany.

Section 2. Be it further ordained that the West Jer­
sey and Seashore Railroad Company be and it is hereby 
granted the right, privilege, consent and franchise to 

20 construct, operate and maintain a double track railroad 
crossing Myrtle road, Primrose road, Park Boulevard 
and Rambler road, north of the northerly line of Phila­
delphia avenue.

Section 3. Be it further ordained that the West Jer­
sey and Seashore Railroad Company shall at all times 
keep and maintain said crossings in suitable and proper 
condition.

Section 4. Be it further ordained that all the expenses 
of advertising and printing this ordinance shall be 

30 borne by the West Jersey and Seashore Railroad Com­
pany.

Section 5. Be it further ordained that this ordinance 
shall take effect immediately.

Ra e ph  W h i t e Ey ,
Attest: M ayor.

Ha r r y  L,. Ni c k e r s o n ,
B o r o u gh  Clerk.
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Or d i n a n c e  No . 61.

An amendment to section one of an ordinance granting 
to the West Jersey and Seashore Railroad Company 
permission to cross certain streets and highways in 
the Borough of Wildwood Crest with a duplicate track 
railroad.
Section 1. Be it ordained by the Borough Council 

of the Borough of Wildwood Crest that the West Jersey 
and Seashore Railroad Company be, and it is hereby 
granted the right, privilege, consent and franchise to con- 10 
struct, operate and maintain a double track railroad, 
crossing Philadelphia avenue, the center line of which 
shall begin in the center line of Philadelphia avenue, 
distant 125 feet northeastwardly from the northeasterly 
line of Lotus road; thence curving to the right to a point 
distant 51.65 feet Southwestwardly from the South­
westerly line of Lotus road, and distant 15.65 feet south­
eastward^ from the northwesterly line of Philadelphia 
avenue, measured at right angles thereto; thence curving 
to the left to a point in the northwesterly line of Phila- 20 
delphia avenue, distant 120.89 feet southwestwardly 
from the southwesterly line of Lotus road.

Section 2. Be it Further Ordained that the West 
Jersey and Seashore Railroad Company shall bear all of 
the expense of advertising and printing of this ordinance.

Section 3. Be it Further Ordained that this ordinance 
take effect immediately.

Introduced and passed first and second reading, Feb­
ruary 26th, 1923.

Passed third and final reading, March 26th, 1923. 30
R a e ph  W h i t k Ey ,

Attest: n/rM ayor.
Ha r r y  L. N i c k e r s o n ,

Borough Clerk.
Approved March 26, 1923.





ORDER EOR HEARING. 15

In  t h e  O f f i c e  o f  t h e  Co u n t y  Ce Er k

of  Ca pe  M a y  Co u n t y , Ne w  J e r s e y .

In the Matter of the Condemnation \ 
and Taking of Lands and Every I 
Interest Therein of Wesley Liberty (
Wiedmer and ■ Florence Liberta / '^n -Petition. 
Wiedmer by the West Jersey and \
Seashore Railroad Company. I

ORDER.

Upon reading and filing the petition in the above- 
stated cause, for the condemnation and taking of lands 
of Wesley Liberty Wiedmer and Florence Liberia 
Wiedmer:

It is on this 8th day of April, 1924, ordered that a 
hearing of said petition before the subscriber will be 
given said owners, occupants and persons interested, at 
the Court House in the city of Bridgeton, county of 
Cumberland and State of New Jersey, on the 22d day 
of April, inst., at 10 o’clock in the forenoon, or as soon 
thereafter as counsel can be heard, at which three dis­
interested freeholders will be appointed, to examine and 
appraise the lands in petitioner’s petition described, and 
to assess the damages, if any, which the owners and per­
sons claiming an interest in said lands mentioned in said 
petition have sustained by reason of the taking of the 
same by petitioner, at which time and place all persons 
mentioned in said petition will be heard touching and con­
cerning the sufficiency of said petition, and the appoint­
ment of appraisers above mentioned

Lut h er  A. Campbeee ,
Judge.



16 NOTICE.

In  t h e  Oe e i c e  o f  t h e  Co u n t y  Ce e r k

of  Ca pe  M a y  Co u n t y , Ne w  J e r s e y .

In the Matter of the Condemnation 
and Taking of Lands and Every 
Interest Therein of Wesley Liberty 
Wiedmer ayid Florence Liberta 
Wiedmer by the West Jersey and 
Seashore Railroad Company.

Petition.

NOTICE.
1 0  To Wesley Liberty Wiedmer, Florence Liberta Wiedmer 

and Sallie B. Hammer:
Take notice that West Jersey and Seashore Rail­

road Company has filed a petition in the Office of the 
County Clerk of Cape May County, New Jersey, for the 
taking of lands lying in Philadelphia avenue and Lotus 
road, in Wildwood Crest, Lower Township, Cape May 
County, New Jersey, in front of property owned by 
Wesley Liberty Wiedmer and Florence Liberia Wiedmer, 
and that by order of the honorable Luther A. Campbell, 

20 Justice of the Supreme Court, the court house at Bridg- 
ton, in the county of Cumberland and State of New 
Jersey, has been fixed as the place, and the twenty-sec­
ond day of April, 1924, at ten o’clock in the forenoon, or 
as soon thereafter as counsel can be heard, has been 
fixed as the time of hearing the owners, occupants and 
persons interested in said lands upon the sufficiency of 
the petition filed in this matter, and upon the appointment 
of three disinterested freeholders to appraise the value 
of said lands, at which time and place you and each of 

30 you may be heard.
This notice is given pursuant to an order of the court 

made in the above-stated matter.
Bou r g e o is  & Co u e o mb , 

Attorneys of Petitioners, West Jersey and 
Seashore Railroad Company, 28 Law 

Building, Atlantic City, N. J.
Dated April 10th, 1924.
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In  t h e  Oe ei ce  o e  t h e  Co u n t y  Cl e r k

o f  Ca p e  M a y  Co u n t y , Ne w  J e r s e y .

In the Matter of the Condemnation 
and Taking of Lands and Every 
Interest Therein of Wesley Liberty 
Wiedmer and Florence Liberia 
Wiedmer by the West Jersey and 
Seashore Railroad Company.

ORDER DIRECTING SERVICE.

An order of this Court, fixing the Court House in the j q  
City of Bridgeton, County of Cumberland and State of 
New Jersey, on the twenty-second day of April, instant, 
at ten o’clock in the forenoon, as the place and time of 
hearing the owners, occupants and persons interested in 
the lands mentioned in the petition, and the appoint­
ment of commissioners to appraise said lands, having 
been fixed by orde*r of the Court on the eighth day of 
April, 1924:

It is on this ninth day of April, 1924, on motion of 
Bourgois & Coulomb, Ordered that notice of the time 20 
and place of said hearing be given to the owners, occu­
pants and persons interested in said lands by serving 
written notice thereof personally upon the parties re­
siding in this State, or by leaving the same at their resi­
dence, if known, at least six days before the date of 
said hearing, and that notice to the owners, occupants and 
persons interested, residing out of the State, or whose 
residence is unknown, be given by publishing said notice 
in a newspaper published and circulating in Cape May 
County for not less than one week prior to the date of 30 
said hearing, and by mailing to such owners, ooeupants 
and persons interested, whose addresses can be ascer­
tained, a copy of said publication, at least six days prior 
to the date fixed for the hearing in said matter.

L u t h e r  A. Ca m p b e l l ,
Judge.

• On Petition.



i 8 ORDER APPOINTING COMMISSIONERS.

In  t h e  O f f i c e  o f  t h e  Co u n t y  Ce Er k .
o f  Ca pe  M a y  Co u n t y , Ne w  J e r se y .

In the Matter of the Condemnation \ 
and Taking of Lands and Every j  
Interest Therein of Wesley Liberty \ Qn Petition. 
Wiedmer and Florence Liberta Í 
Wiedmer by the West Jersey and 1 
Seashore Railroad Company.

ORDER APPOINTING COMMISSIONERS.

IQ On motion of Bourgeois & Coulomb, attorneys for 
petitioner in the above-stated cause, I, Luther A. Camp­
bell, Justice of the Supreme Court, on this thirteenth 
day iof May, 1924, it being the day fixed by me, 
the subscriber, by order bearing date the twenty-second 
day of April, 1924, and oh said day continued till today 
at Mays Landing for the hearing of the petition in 
this matter; and it appearing that the statute touching 
and concerning the taking of land by condemnation has 
been complied with, and upon filing in the office of the 

20 Clerk of the County of Cape May evidence of the serv­
ice of notice upon the owners and persons claiming an 
interest in the land described in the petition, pursuant 
to the statute and order made in this cause, do hereby 
appoint Eugene C. Cole, Hon. William H. Bright, and 
Julius Way, M. D., three disinterested freeholders, all 
of whom are residents of the County of Cape May, 
commissioners to examine and appraise the lands in 
petitioner’s petition described, and to assess the damages, 
if any, which the owners claiming to own said lands 

30 mentioned in said petition have sustained by reason of 
the taking of the same by petitioner, and that said com­
missioners do give to the owners claiming an interest 
therein, mentioned in said petition, at least six (6) days’ 
notice of the time and place where such owners, claim­
ing an interest in said lands to be taken, may be heard;



NOTICE. 19

said notice to be served upon the owners claiming an 
interest in said lands to be taken, residing within the 
State of New Jersey, either personally, or by leaving 
a copy thereof at his or their residence with a member of 
the family above the age of fourteen years, and upon 
the owners claiming an interest in said lands, residing 
out of this State, either personally, or by publishing a 
copy of such notice in two newspapers, published and 
circulated in the County of Cape May, for not less than 
one week, and by mailing to such owners claiming an 10  
interest in such lands, residing out of this State, a copy 
thereof to their last known address, postage prepaid, at 
least six days prior to the date of said hearing.

I hereby order and direct, that the said commissioners 
file their report with the Clerk of Cape May County on 
or before the twenty-first day of June, 1924.

L u t h e r  A . Ca m pb e e e ,
Justice of the Supreme Court.

Filed May 13th, 1924.
L u t h e r  A. Ca m pb e e e , 20

J. S. C.

In  t h e  O f f i c e  of  t h e  Co u n t y  Ce e r k

o f  Ca p e  Ma y  Co u n t y , Ne w  J e r s e y .

In the Matter of the Condemnation 
and Taking of Lands and Every 
Interest Therein of Wesley Liberty 
Wiedmer and Florence Liberta 
Wiedmer by the West Jersey and 
Seashore Railroad Company.

NOTICE.

To Wesley Liberty Wiedmer, Florence Liberta Wied­
mer and Sallie B. Hammer:
Take notice that West Jersey and Seashore Railroad 

Company has filed a petition in the Office of the County

>On Petition.
30



20 NOTICE.

Clerk of Cape May County, New Jersey, for the taking 
of lands lying in Philadelphia Avenue and Lotus Road, 
in Wildwood Crest, Lower Township, Cape May 
County, New Jersey, in front of property owned by 
Wesley Liberty Wiedmer and Florence Liberia Wied- 
mer, and that by order of the Honorable Luther A. 
Campbell, Justice of the Supreme Court, the court house 
at Bridgeton, in the county of Cumberland and State 
of New Jersey, has been fixed as the place, and the 

10 twenty-second day of April, 1924, at ten o’clock in the 
forenoon, or as soon thereafter as counsel can be heard, 
has been fixed as the time of hearing the owners, occu­
pants and persons interested in said lands upon the 
sufficiency of the petition filed in this matter, and upon 
the appointment of three disinterested freeholders to 
appraise the value of said lands, at which time and 
place you and each of you may be heard.

This notice is given pursuant to an order of the 
Court made in the above-stated matter.

20  Bo u r ge oi s  & Co u e o mb ,
Attorneys of Petitioners, 

West Jersey and Seashore 
Railroad Company, 28 
Law Building, Atlantic 
City, N. J.

Dated April 10th, 1924.











HEW JERSEY COÜRT OP ERRORS AMD APPEALS.

FLORENCE WIELMER, et al.,

Prosecutors-Appellants, . on Appeal from Supreme Court*

vs* s
POINTS FOE APPELLANT.

WEST JERSEY & SEASHORE RAILROAD CO., •

Defendant-Respondent. :

STATEMENT*

The opinion of the Supreme Court sufficiently states the case.

POINT I*

THE SUPTraMTS COURT ERRED IN FINDING THAT THE TRACKS WHEN EXTEND"

ED WILL NOT RUN LONGITUDINALLY IN PHILADELPHIA AVENUE.

If this finding of fact he correct, there was no occasion for the 

railroad company to institute condemnation^proceedings. The ordinance 

gave it the right to cross certain avenues and with this there was no 

necessity for the defendant-respondent to condemn. Evidently the rail-

road company thought its tracks when extended would run longitudinally. 

And this is plainly so in fact. The tracks when extended will run 

longitudinally in front of appellants * property from the point of ex-

tension to Lotus Road where they begin to cross not Philadelphia Ave-

nue but Lotus Road to the private property of the company- The map 

clearly shows this.

POINT II.

THERE IS NO AUTHORITY PERMITTING THE RAILROAD COMPANY TO OCCUPY

CT?. STBTgRT LONGITUDINALLY.

The ordinance did not pretend to give the company the right to 

occupy the street longitudinally. The right is to cross the street. 

There is no act empowering Wildwood Crest to grant the right to use 

the street longitudinally for railroad purposes. If the ordinance





can be construed to grant such right, then it is void*

TALON v* HOBOKEN, 60 Law 212.

POINT III.

SECTION 34 OF THE RAILBOAP ACT CITED IN THE OPINION OF THB

SUPREME COURT IS NOT APPLICABLE.

This section is limited to cities. Wildwooa Crest is a bor- 

ough. Pamphlet Laws 19*10 page 146.

Since the company invokes the high power of eminent domain 

it mast show its authority. Any doubt must be resolved in favor 

of the appellant, property owner. It has shown none.

for these reasons the Supreme Court should have faceted the 

order appointing commissioners and set aside the proceedings and 

this court should vacate and set aside the order.

Respectfully submitted,

Cole & Cole,

Attorneys for Appella*1̂8*

C. L. Cole,

Of Counsel.
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