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GENERAL POLICIES AND PROCEDURES 

ii. An estate or trust omits income from its return in 
an amount in excess of 25 percent of its income deter-
mined as if it were an individual, computing his or her 
New Jersey income under the Act. For purposes of 
this paragraph, there shall not be taken into ac.count 
any amount which is omitted in the return if such 
amount is disclosed in the return, or in a statement 
attached to the return; in a manner adequate to apprise 
the Director of the nature and amount of such item. . . 

3. The period for assessment of gross income tax may 
be extended if the taxpayer amends or the Internal Reve-
nue Service adjusts Federal taxable income, or if the 
taxpayer enters into a written agreement with the Division 
extending the time to make an assessment, or if an 
erroneous refund· is made as a result of fraud or misrepre-
sentation by the taxpayer. The period of assessment may 
be suspended under N.J.S.A. 54A:9-4(e). See N.J.S.A. 
54A:9-4. 

4. When the last day prescribed under N.J.S.A. 
54A:8-l(a:), 54A:9-4(a), 54A:9-4(b)(l) and 54A:9-4(d) 
for filing a gross income tax return or for assessing an 
additional tax after the return has been filed falls on a·· 
Saturday,. Sunday ot holiday, the performance. of the act 
of filing or assessing shall .· be · considered timely if it is 
performed by the taxpayer or the Director, as the case 
may be, on the next succeedin~ business day. 
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5. See N.J.A.C. 18:7-13.1 for assessment of corporation 
business tax. 

Amended by R.1997 d.98, effective March 17, 1997. 
See: 28 N.J.R. 3716(a), 29 N.J.R. 913(b). · 

In (a), added third and fourth ~ntences; inserted (a)4; and added 
(b) and (c). 

18:2-2.7 Abatement of penalty and interest 
(a) lf the failure to pay any tax when .due or the failure. to . · 

file any return is explained to the satisfaction of the Di-
rector, he or she may abate the payment of the whole or any 
part of · any penalty and may abate the payment . of any 
interest charge in excess of the rate of one-half of one 
percent per inonth from the due date . to October 1, 1975, 
and three-quarters of one percent per month from October 
1, 1975 to the date of payment or December 8, 1987, 
whichever is earlier. On and after December 9, 1987, the 
Director may abate · the payment of any interest· charge in 
excess of the rate of three percentage points above the 
primate rate compounded daily. to the date of payment on 
the entire existing liability including any tax, penalty, and/or 
accumulated interest charges. Pursuant to N.J;S.A. 
54:49'--ll(a), after July 1, 1993, the Director may reniit or 
waive the payment· of the whole or any part. of any penalty 
and may remit or waive the payment of any interest charge 
in excess of the rate of three percentage points. above the 
prime rate including any such penalty or interest · with 
respect to deficiency· assessments ma~e pursuant to N .J .S.A. 
54:49..:0. 
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GENERAL POLICIES AND PROCEDURES 

iii. Pursuant to N.J.S.A 54:49-llb, the reasonable 
reliance by the taxpayer on erroneous written advice 
furnished by an officer or employee of the Division of 
Taxation acting in the officer's or employee's official 
capacity entitling that taxpayer to appropriate penalty 
and interest waivers permitted by law, provided t~at the 
penalty or interest did not result from a failure 'of the 
taxpayer to provide adequate or accurate information 
to the officer or employee and provided such reliance 
was reasonable and the taxpayer had no knowledge of 
circumstances which should have put the taxpayer upon 
inquiry as to whether such . facts were erroneous. . For 
purposes of this subparagraph, no officer or employee 
of the Division of Taxation is authorized to provide 
written advice which is binding on. the Division of 
Taxation in the absence of a written request from a 
taxpayer; or 

iv. The filing of an amended return which shows an 
additional amount of taxes due or which adequately 
discloses the tax treatment of an item which should 
have been adequately disclosed with the original return, 
provided the amended return is filed prior to the time 
the taxpayer is first contacted by the Division of Taxa-
tion concerning an audit or an examination of the 
return .. 

2. In determining if the . taxpayer exercised ordinary 
business care and prudence in providing for the payment 
of his tax liability, consideration will be given to the 
nature of the tax which the taxpayer has failed to pay. 
Thus, for example, facts and circumstances which, because 
of the taxpayer's efforts to conserve assets in marketable 
form, may constitute reasonable cause for nonpayment of 
income taxes may not constitute reasonable cause for 
failure to pay over trust fund taxes such as sales and gross 
income withholding taxes. 

( e) The provisions of this section shall apply ,to the extent 
pertinent where any taxpayer substantially understates the 
amount of taxes required to be shown on the return and 
such understatement or omission was· due to reasonable 
cause and not due to willful neglect. Reasonable cause and 
the absence of willful neglect may be determined to exist · 
only where the taxpayer has acted in good faith. 

Amended by R.1991 d.528, effective November 4, 1991. 
See: 23 N.J.R. 1899(a), 23 N.J.R. 3342(c). 

Added new (b)-(e). 
Amended by R:1997 d.98. effective March 17, 1997. 
See: 28 N.J.R. 3716(a). 29 N.J.R. 913(b). 

In (a), added last sentence; and substantially amended (d)liii. 

Case Notes 

Computation of interest mitigated by absence of fraud. General 
Trading Co., Inc. v. Director, Div. of Taxation, 83 N.J. 122, 4l6A.2d 37 
(1980). 
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18:2-2.8 · Criminal penalties 

(a) The State Tax Uniform Procedure Law contains crim-
inal penalties for persons who violate the State tax laws 
administered by the Division of Taxation. Criminal provi-
sions are prescribed by law Jor the following acts or omis-
sions: 

1. Any of the following constitute a disorderly persons 
offense: 

i. Failure to file any return or report required by 
any State tax law; 

ii. Failure to pay over any tax required by any State 
tax law; 

iii. Filing or causing to beJiled, or made any return, 
certificate, affidavit, representation, information, testi-
mony or statement, required or authorized by any State 
tax law, which is. false; · 

iv. Failure .to file a bond required to be filed by any 
State tax law; 

v, Failure to file an application for registration, 
certification, or such data in connection therewith as 
the director -by regulation or otherwise may require 
under any State tax law; 

vi. Failure to display or surrender any certificate of 
authority as may be required by any State tax law; 

vii. Assigning or transferring any certificate of au-
thority in violation of any State tax law; 

viii. Failure to charge any state tax as required by 
any State tax law; · 

ix. Failure to separately state or account for any 
State tax as required by any State tax law; 

x. Failure to withhold any State tax as required by 
any State tax law; or 

xi. Failure to keep any records required by any 
State tax law or rule of the Director issued thereunder. 

2. The offenses provided in (a)l above shall be in 
addition to any other penalties prescribed in P.L. 1987, 
c.76 or otherwise prescribed by law. 

3. Any of the following constitute a fourth degree 
crime: 

i. Intentionally providing false information to hin-
der· an · offidal investigation, inquiry examination or 
audit by the Division of Taxation (N.J.S.A. 54:52'--7); 

ii. Failure to license or register with the Division of 
Taxation and/or engaging in conduct which would re-
quire . registration with the intention to evade tax 
(N.J.S.A. 54:52-13); 

iii. Knowingly operating under a voided corporate 
charter (N.J.S.A. 54:5;2:....16); . 
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· iv. Knowingly dealing with unlicensed persons and 
assisting such person in avoiding or evading any State 
tax (N.J;S.A. 54:52-17); or 

v. Knowingly swearing to any false or fraudulent 
statement with an intention to evade or avoid any tax 
penalty or interest (NJ.SA 54:52-19). 

4. Any of .the following constitutes a third degree 
crime: 

i. Failure to file a return or report with intention to 
evade or avoid tax, fee, penalty or interest pursuant to 
State Tax Uniform Procedure Law (N.J.S.A. 54:52-7); 

ii. Failure to remit any sums collected for the bene-
fit of the State with intent to evade or avoid tax, fee, 
penalty and interest (N.J.S.A. 54:52-9); 

iii. Preparation of false or fraudulent return report 
or statement with intent to evade or avoid any tax, fee, 
penalty or interest (NJ.SA 54:52-10); 

iv. Preparation or maintenance of fraudulent or 
false books or records with intention to evade or avoid 
tax, fee, penalty or interest (N.J.S.A. 54:52-11); 

v. Failure to maintain books or records as required 
by State tax law with. intent to evade or avoid tax, fee, · 
penalty or interest (N.J.S.A. 54:52-12); or 

vi. Failure to collect or withhold· any State tax with 
intention not to · make timely payment of tax, fee, 
penalty or interest(N.J.S.A. 54:52-13). 

5. The intentional failure to remit taxes collected or 
withheld of $75,000.00 or more shall be considered a 
second. degree crime. 

18:2-2.9 (Reserved) 

18:2-2.10 Credit for erroneous payments and collections 
(a) Where it is determined as a result of the audit of any 

taxpayer that a State . tax has been •· erroneously or illegally 
collected from such taxpayer, or has been paid by such 
taxpayer under a mistake of law or fact, and where no 
questions of law or fact are involved, the Director may 
credit the erroneous overpayment of tax to the · account of 
the taxpayer to offset the amount of a deficiency assessment. 
Such offsets will be made · with the following limitations: 

DEPT. OF TREASURY-TAXATION 

1. Credit for the erroneous payment must be made 
within the time in which a deficiency assessment must be . 
made for such tax as provided bylaw; and 

2. Credit shall only be applied in order to offset a 
liability· for a period which is covered by the applicable 
assessment period; and 

3. Credit for erroneous overpayments shall only be 
made to offset a deficiency assessment made by the 
Director under the same state tax law. 

(b) An audit of a taxpayer can only be initiated by the 
Division and not at the request of a taxpayer. 

18:2-2.11 Prime rate defined 
For the purposes of determining the interest charge to be 

assessed against a taxpayer, prime rate shall mean the 
average predominant prime rate, as determined by the 
Board of Governors. of the· Federal Reserve System,. quoted 
by commercial· banks to large businesses as of the first 
business day of the calendar quarter .immediately preceding 
the quarter within which the tax or payment became due. 
The applicable rate shall be adjusted on the first business 
day of each quarter thereafter over the life of the debt. As 
to the calculation of interest accruing on and after July 1, 
1993, prime rate means the rate quoted as of December 1 of 
the calendar year immediately preceding the calendar year 
in which the payment was due; provided, however, that if 
the Director determines that the prime rate quoted by 
commercial banks to .large businesses varies by more than 
one· percentage point .from the rate otherwise determined, 
the Director shall redetermine the prime rate to be that 
quoted prime rate for subsequent calendar quarters of the 
calendar year in which payments become due. 

Amended by R.1997 d.98, effective March 17, 1997. 
See: 28 N.J.R. 37l6(a), 29 N.J.R. 913(b). 

Added last sentence. 

SUBCHAPTER 3. REQUIREMENTS FOR 
PAYMENT OF TAXES BY ELECTRONIC 
FUNDS TRANSFER 
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