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Between

Rob er t  H. M c Ca r t e r , Attorney 

General,
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and •

V in e e a n d  L ig h t  a n d  Po w e r  

Co m p a n y ,

Defendant and Appellant.

A ppe a e  Er om  

Ch a n c e r y .

B R IE F  F O R  A P P E L L A N T .

This appeal is from an order allowing a preliminary 
injunction against appellant restraining it “ from con-
structing any extension to its gas plant or gas system, 
and from opening or digging ditches or trenches in any 
of the streets,. roads, highways or other public places in 
the township of Landis and in the borough of Vineland, 
Cumberland county, New Jersey, for the purpose of lay-
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ing any gas pipe therein and from laying pipes for any 
extension in the trenches already opened.”

The information is filed by the Attorney General with-
out a relator for the purpose of restraining the appellant 
from operating its gas plant or exercising any of its 
franchises.

The appellant is engaged in supplying gas for light 
and fuel to eight hundred and fifty families and also to 
public buildings and State institutions. No other com-
pany is operating a gas works or supplying gas within the 
territory covered by the restraint.

The Legislature granted to Vineland Gas Light Com-
pany, in 1870, a special charter giving it perpetual suc-
cession and granting to it the right to do the things en-
joined in this order.

In 1884, under insolvency proceedings, a receiver of 
Vineland Gas Light Company conveyed all its property 
and franchises to John R. Farnum, who individually 
operated the plant and exercised the franchises for six-
teen years, when he caused the defendant corporation to 
be formed and the property and franchises to be turned 
over to it. The method of transfer was a deed from 
Farnum to Holbrook for the real and personal property 
and franchises, a deed from Holbrook to the defendant 
for the real and personal property and à lease of the 
franchises for ninety-nine years. It was one entire trans-
action. Farnum was present and the consideration for 
his deed was securel by bonds of the defendant company.

The defendant has operated the property and franchises 
so acquired since 1900 without the right to do so being 
questioned.
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A n  in d iv id u a l  m a y  e x e r c is e  t h e  e r a n c h is e s  t ie e  
h e  SEES e it  to  o r g a n iz e  a  c o r po r a t io n .

The Vice Chancellor held that the act of 1842, which 
is now section 82 of the Corporation act, vested “ in an 
individual purchaser at the receiver’s sale an absolute 
title to the franchises, including the power to operate 
under the franchises so conveyed to the same extent that 
the insolvent corporation could have operated; this neces-
sarily includes the right to make extensions within the 
territory defined in the Charter act of the insolvent cor-
poration.” He says: “ The title transmitted at the sale 
is to the highest bidder and cannot be regarded as a right 
bestowed in personal confidence and incapable of future 
transmission, or one that will terminate at the decease of 
the purchaser. The duration of the term for the enjoy-
ment of the franchise is specifically defined by the act as 
the remaining portion of the term of the franchise as 
originally granted.”

So far as gas companies are concerned, prior to 1881, 
the Vice Chancellor finds “ no provision contemplating 
other than that a purchaser at such sale should be priv-
ileged to operate as an individual, under the franchises so 
acquired by the purchaser or to transmit the title to the 
rights so acquired in the same manner that the title to 
other property rights could by law be transmitted.”

So that, so far as any legislation existing prior to eigh-
teen hundred and eighty-one is concerned, the proceed-
ings this case are entirely regular; there is nothing of 
which the Attorney General could complain, and under 
his opinion the Vice Chancellor would be obliged to 
deny the injunction.
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In 1881 an act was passed which the compilers of our 
General Statutes have placed under the title of “ Turn-
pikes.”

3 Genl. Stat.,3694, secs. '34, 33.

It is claimed that this act has taken from the pur-
chaser the right to use the franchise.

In the first place, we claim that the act of 1881 is a 
special law and unconstitutional.

The Constitution provides that the Legislature shall 
not pass special laws “granting to any corporation asso-
ciation or individual any exclusive privilege, immunity or 
franchise whatever.

Constitution Article I.V, sec. VII., par. 11.

The act of 1881 creates a new corporation in which it 
vests all the rights, powers, immunities, privileges and 
franchises of the corporation as whose the same may have 
been sold.” In many instances, if not in every caae, the 
privileges so granted are exclusive. In turnpike, bridge 
and plank road companies the franchise at that particu-
lar place is necessarily exclusive, and in gas and water 
companies it is usually so, particularly where the old com-
pany was formed under a special act.

The 82d section of the corporation act establishes a 
c ass of cases m which the franchise is preserved to the 
purchaser. The class is there defined as companies “ in 
which the value of the work is dependent upon the fran-
chise, and 111 the continuance of which the public as well 
as the stockholders and creditors have an interest.” All 
public utility companies come within this class.
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The act of 1881 selects from this class certain com-
panies and legislates as to them, omitting sewer com-
panies, electric light companies, telegraph and telephone 
companies, street railway companies and a large number 
of others.

An act to be constitutional must extend its provisions 
to all the members of that class.

Cox vs. Truitt, 28 Vr., 633.
Chancellor vs. Elizabeth, 33 Vr., 302. •

Van Riper vs. Parsons, 11 \Vr., 1.
Closson vs. Trenton, 19 Vr., 438.
Schmalz vs. Wooley, 11  Dick., 649-633.
State vs. Somers Point, 23 Vr., 32-34.
Budd vs. Hancock, 33 Vr., 133.

In the last mentioned case the Court said: “ It is not, 
therefore, what a law includes that makes it special, but 
what it excludes. If nothing be excluded that should be 
contained the law is general. Within this distinction 
between a special and a general law the. question in every 
case is whether any appropriate object is excluded to 
which the law but for its limitations would apply.

An act giving to certain street railway companies the 
enefits of the Traction act was held invalid because it 

did not apply to all street railway companies.
Perrine vs. Traction Co., 41 Vr., 168.

It has been held by this Court that an act applying to 
railroads must apply to all railroads, without regard to 
the time of their construction.

Delaware Bay &  C. M. R. R. Co. vs. Markley, 18 
Stevu., 139-130,
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This Court has also held that railroad companies which 
have entered into void contracts do not form .a class and 

a legislative grant to them is void.
P. R. R. vs. Burlington, 13 Dick., 547~549-

W e know of no valid reason why all public utility com-
panies should not have the benefit, of this act, nor any 
peculiarity which properly makes'turnpike, bridge, plank 

road, gas and water companies a class.
However, if the act of 1881 were constitutional it 

would not have the effect ascribed to it by the Vice Chan-
cellor.

He holds, “ it clearly withdraws whatever legislative 
sanction might have theretofore existed for the use by 
an individual of the sovereign prerogatives purchased 
under decrees of courts, and requires their use by a cor-
poration which Is created by the act and which it is in-
tended that the purchasers of the franchises shall organ-
ize as an operative concern by the election of its officers 

pursuant to the act.”
By the act of 1881 it was not intended to take away 

from any previous purchaser the property he had ob-
tained. nor was it intended to place restrictions, upon the 
use thereof which would make franchises thereafter sold 
produce less money.

The act of 1881 does not provide that there shall be 
a forfeiture of the franchise for failure to organize a 
corporation. If it did, it may be doubted whether the 
legislature could thus destroy the vested right in prop-
erty. But there is no evidence of any intent of the legis-
lature to forfeit the franchise. It is not even enjoined 
upon the purchasers that they shall incorporate under
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the act ; the act merely offers them the privilege of doing 
so;

To create a private corporation there must be an ac-
ceptance by the incorporators. The law is stated in 
Clark and Marshall on Corporations,page 120,as follows:

In the creation of a private corporation, the consent of 
all members is essential, and therefore the grant or offer 
of a charter does not create such a corporation until it 
is expressly or impliedly accepted by the incorporators. 
This is true whether the offer of a charter is by special 
act or by the general law.” •

The cases recognize a distinction between primary and 
secondary franchises. The primary franchise is the right 
to be a corporation, or as is sometimes expressed the right 
to a corporate name and common seal. The secondary 
franchises are all other corporate rights, powers and 
privileges.

10 Cyc., 1090. ^

The act of 1842, now section 82 of the corporation act, 
gave the purchaser absolute title to the secondary fran-
chises but did mot give him the primary franchise or the 
right to be a corporation.

For thirty-nine years the Legislature had provided no 
way by which the purchaser could exercise the franchise 
of being a corporation.

The individual purchaser might desire to exercise the 
franchise of being a corporation, so the Legislature by 
the act . of 1881 gave him this tentative franchise. He 
might accept it or not.

The language is, “ may organize said corporation.” . The 
act was an enabling act giving him greater powers than 
he had before.
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Justice Van Syckel, speaking of this act, says: It re-
lates to the effect of the sale, when directed by the pro-
cess or decree of any court of this State empowered to 
make sale by providing a way in which the purchaser 
shall become capable of enjoying the fruits of his pur-

chase.”
State vs. Middletown Turnpike Co., 36 Vr., 73-74.

It does not prevent him from enjoying the fruits of 

his purchase in other ways.
In the case of French vs. Robb, the defendant RobS 

was operating an electric light franchise under a transfer 
from a receiver. The action was in ejectment by an 
owner of the fee for the land occupied by a pole carrying 
electric light wires. Justice Hendrickson at the Circuit 
directed a verdict for Robb. The Court of Errors modi-
fied this by holding that Robb could only use the pole 
for public lighting. His right to exercise the franchise 

was not questioned.
French vs. Robb, 38 Vr., 260.

It seems to have been the practice to treat these fran-
chises after a receiver’s sale as property which the pur-
chaser might use or dispose of as he saw fit. The fact 
that so able a lawyer as Col. Potter, over twenty years 
ago, so construed the act and advised that the franchise 
could be so used or disposed of is entitled to great con-
sideration. The construction which the bar have placed 
on a statute frequently influences the Court in its deter-

mination.
The present Chief Justice, speaking of the rule in 

Clement vs. Kaighn, said: “ So far as we are aware, it has 
been universally accepted by the members of the pro-
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fession as a sound exposition of the statute in their deal-
ings with questions which involved its application. 
Originally it may not have been of grave consequence 
whether the statutory provision received the broad con-
struction given to it in Clement vs. Kaighn, or the nar-
rower one suggested by counsel for the respondent. But 
granting this, it certainly is important that the construc-
tion then adopted and so universally followed during so 
long a period should be firmly adhered to.”

Lippincott vs. Smith, 64 Atl., 141-143.

It can serve no useful purpose to compare the act of 
1881 with the act of 1875, which admittedly does not 
apply to gas companies.

Besides, the act of 1875 directs that the purchaser “ shall 
organize a corporation,” while the act of 1881 provides 
that he “ may” do so. If the comparison will indicate any 
legislative intent it is that so far as gas companies are 
concerned the purchaser need not organize a corporation 
but may exercise the franchises as he might have done 
before.

A  CORPORATION MAY TEASE) THE FRANCHISES FROM AN 

INDIVIDUAE. ‘ '

If Farnham, the purchaser, could use the franchises 
it follows from the construction given by the Vice Chan-
cellor to the 82c! section of the Corporation Act, that he 
could sell or lease them.

Under the act of 1899, the defendant corporation could 
take a lease of them.

Laws of 1899, page 334.
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T h e  d e e e n d a n t  is  a  c o r p o r a t i o n  i n  s u b s t a n t i a e

COMPLIANCE WITH THE ACT OE l8 8 l .

It is admitted that by its certificate of incorporation 
the defendant was formed for the express purpose of exer-
cising the franchise in question.

The inquiry as to its power to exercise the franchise 
is not within the jurisdiction of the Court of Chancery. 
It goes directly to the organization of the company, and 
not even the Attorney General can raise such an inquiry 
in the Court of Chancery.

Attorney General vs. American Tobacco Co., io  
Dick., 352-369, and cases there cited. Affirmed 
11 Dick., 847.

However, section 6 of the General Corporation Act au-
thorizes the formation of companies “ for any lawful pur-
pose whatever” except companies “ which need to possess 
the rights of taking and condemning lands in this State. 
Gas companies are not excepted and do not need the right 
to condemn land.

Laws of 1899, page 473.

Even if this Court should adopt the view, expressed by 
the Supreme Court in Fogg vs. Ocean City, 65 Atl., 885- 
886, that while the purpose of the company is lawful it 
acquires no right to lay pipes in the streets in the absence 
of such a power being mentioned in the act under which 
it is incorporated, we see nothing to prevent its acquiring 
such right by grant or lease from the private owner of 
such a franchise just as it might acquire any other real 
property useful for its purposes.
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Such a franchise is real property. It is classed as an 
incorporeal hereditament.

3 Kent. Comm. L ed . L i t .

When held by an individual it is inheritable and passes 
to his heirs.

Columbia Bridge Co. vs. Geisse, p Vr., jp .

The Corporation act, sec. i, expressly confers upon 
every corporation the authority to purchase and hold such 
real property as its purposes require. Ordinarily, it is 
not possible for a corporation to obtain such power in the 
highway except by direct grant from the State or from 
the town, and the town is empowered to make such a 
grant only to a corporation formed under the Gas Com-
pany act. But here the franchise has already been grant-
ed by the State, with authority to the Chancellor to trans-
fer it in case of insolvency to any purchaser, and we can 
see no reason why such franchises may not be acquired 
by purchase or lease by a corporation formed under the 
General Corporation law.

The company does not exercise a right in the street 
by force of its own corporate franchise, but by force of 
the franchise acquired by the grant and lease.

We have many corporations formed under the Gen-
eral Coiporation law of New Jersey, which exercise pub-
lic franchises in other States and countries; they could 
not do this by force of the franchise granted by the State 
of New Jersey, but they may lawfully do it under their 
charter if they obtain the franchise from the foreign State 
or country. It is lawful for them just as it would be for 
an individual.
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Iii the case of Stockton vs. Baltimore &  New York 
R. R., 32 Fed. R., 9, 15, Bradley, J., sustained the power 
of a New Jersey corporation to bridge Staten Island 
Sound under the provisions of a franchise granted by 
Congress, and in face of a prohibition to do so by the 
laws of New Jersey.

So we have many companies organized under the Gen-
eral Corporation law supplying water through highways 
and taking land under city contracts. The charter does 
not give power to the company, but the city, having 
power, delegates it by contract, and, on such delegation, 
the use is valid by the company.

Slingerland vs. Newark, 25 Vr., 62.
Oakley vs. Atlantic City, 34 Vr., 12J.

The Public Service Corporation of New Jersey, oper-
ating gas works throughout the State, was formed un-
der the General Corporation act.

The point of these illustrations is that a corporation 
may obtain valid authority to use property for public 
purposes in other ways than by a direct grant from the 
State in its charter.

That act (P. L. 1881, p. 33) gives the privilege of in-
corporation by organization and by filing certain state-
ments with the Secretary of State. It imposes no limit 
upon the time when such corporation might be organized.

The certificate of incorporation of the Vineland Light 
& Power Company embodies all that is required, and is, 
in that respect, a full compliance with the act of 1881, 
and the lease and deed of Holbrook also identify it with 
the old franchises. The question is whether the persons 
who formed it were authorized to do so by the act of
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1881. That act must be liberally construed. It is not 
a grant of a right against the public to be construed strict-
ly but a remedial act to facilitate the use of a franchise 
already granted to promote a public purpose, and there-
fore should be liberally construed to carry out its ob-
jects. Its objects are presumably a provision for per-
petual succession, so as to avoid the inconveniences aris-
ing from the chances of individual life and to enable a 
number of individuals to combine their resources and thus 
more efficiently serve the public.

The persons who may organize are, in the words of 
the State (P. L,. 1881, p. 33), “ the persons for or on 
whose account any such property and franchises are, 
may be or shall have been purchased under or by virtue 
of any process or decree.”

Now, the sale and grant were not merely to Farnham, 
but were to his heirs and assigns, and in view of the gen-
eral purpose of the act, it is a reasonable construction 
that the assigns of Farnham are included among those 
on whose account the purchase is made. That the grant 
is not to be narrowly limited is manifest from the use 
of the words “ for or on whose account” the property 
was purchased, showing that the right to incorporate is 
not restricted to the bidder at the official sale or to the 
bi antee from the receiver. No one probably would ques-
tion the right to organize of purchasers from the bidder 
withm a week after the sale, and the right was not lost 
by the lapse of sixteen years.

In effect, the privilege was to those who may own the 
franchise at the time of the organization.

In the present case the organization of The Vineland 
Fight & Power Company and the grant and lease to it of
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the "property and franchises of the defunct corporation 
were all part of one transaction, so that the organizers 
of the new company, which is grantee and lessee claim-
ing title through a judicial sale, are persons for and on 
account of whom the property was purchased at the ju-
dicial sale within the fair meaning of the act of 1881.

This interpretation of the rights of the purchaser as 
extending to assigns, under the act of 1881, is supported 
by the terms of the General Corporation law oi 1875, 
25, under which the franchise was sold. (G. S-, 9 4̂? 
85.) This provides that the receiver shall sell or lease 
a public work together with the franchise, and that the 
purchaser or lessee shall hold the franchise sold during 
the whole term limited in the charter. Now, of course, 
the first purchaser from the receiver would, in most cases, 
die before the end of the term of the franchise, and it 
could not be contended that the franchise would expire 
with his life. The “ purchaser” here, under sec. 85, evi-
dently includes his heirs and assigns, and the same broad 
meaning must be given to the terms “ persons for or on 
whose account” the property and franchise were purchas-
ed under the act of 1881, which act is, in effect, a supple-
ment to the General Corporation act, and applies specially 

to sales made under sec. 85.
Here, however, Farnum himself formed the defendant 

company for the express purpose of taking over this fran-
chise. He was represented by his attorney, Leverett 
Newcomb, who became one of the incorporators, and Far-
num received the bonds of defendant company to secure 

the purchase price.
State of the Case, pages 67, 68 &  6p,



i5

Some incidental questions may be raised.
Sec. 85 contemplates that the property and franchise 

sold or leased by the receiver shall be used together, and 
the act of 1881 seems to imply the same thing. Hol-
brook sold the property in fee to the company and leased 
to it the franchise for ninety-nine years. Up to the pres-
ent time there has been no severance of property and 
franchise, and should an attempt be made to exercise the 
franchise by one not interested in the property, the ques-
tion of the right to do so will then arise; it has not yet 
arisen.

T h e  in f o r m a n t  is  i n  e a c h e s .

For sixteen years John R. Farnum was permitted to 
hold, exercise and operate the franchises. For over six 
yeais the defendant has been permitted to hold, exercise 
and operate them. During the whole twenty-two years 
they have each beèn so engaged openly and in full view. 
Up to the time of the filing of this information the public 
have taken no action whatever in the premises.

The Vice Chancellor seemed to think that this could 
not bar the assertion of sovereign rights to new or addi-
tional encroachments. In each of the following cases, 
however, it will be found that the work attacked was in-
complete and required “ new and additional encroach-
ments” to complete it.

“ The public, as represented by the Attorney General, 
stand in no better position than the relators and are bound 
by like rules. Though a stronger case of delay is re-
quired to effect these who assert a public right than
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where a private right alone is in dispute, delay even in 

such cases is not without effect.
Atty. Gen. vs. N. Y . &  L. B. R. R. Co., p C. B. Gr.,

49 .
Atty. Genl. vs. Sheffield Gas Co., 3 D . M . &  G., 304-

Chancellor Runyan, in denying relief upon a similar 
information, comments unfavorably upon a seventeen 

days’ delay.
Atty. Genl. vs. Brown, p C. B. Gr., 89.

A  delay of twenty-two years is certainly enough to 

charge the informant with laches.

T he : St a t e  is  es to ppe d  b y  a c q u ie s c e n c e  a n d  a c -
c e p t a n c e  o e  e r a n c h is e  t a x e s .

The defendant and its predecessor, Farnum, have been 
permitted to expend large sums of money from time to 
time in improving and extending the plant. The cost of 
the plant to the defendant was fifty-five thousand dol-
lars. It has since expended thereon for improvements 
and extensions over thirty-eight thousand dollars.

The defendant, during the six years last past, has been 
assessed by the State a franchise tax at the rate required 
of gas companies, which is many times the amount which 
could be required of the defendant if it did not have a 
gas company franchise. It has regularly paid such 
franchise tax amounting in the six years to one thousand 
eight hundred and sixty-nine dollars and fifty-five cents.

Chancellor Runyon, in dealing with the question, says: 
“ For many months the defendants have been permitted
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to proceed with the construction of the bridge. The 
amount of their expenditure and liabilities incurred in 
the work is necessarily a very large sum. * * * *
If acquiescence cannot be imputed to the complainants 
they certainly are chargeable with delay, which, though 
it may not amount to proof of acquiescence, may be suffi-
cient to disentitle the complainant to the summary in-
terference of the Court by interlocutory injunction; and 
this principle applies with peculiar force where the act 
complained of is caused by a public company in the exe-
cution and construction of their works. The extent of 
the expenditure is, to a certain degree, the measure of 
the acquiescence.”

Kerr on Injunction, pp. 202-206.
Atty. Genl. vs. N. Y. &  L. B. R. R. Co., 9 C. B.

Gr., 49.

Here we have in addition the acceptance of franchise 
taxes, which is positive proof of acquiescence.

I t  i s  i n e q u i t a b l e  t o  a l l o w  i n e o r m a n t  t h e  r e l i e e

GRANTED.

The failure to re-organize the company after the re-
ceiver s sale was the result of advice of able counsel in 
an effort to comply with the restrictions of the law, and 
if a mistake was made in so construing the law it was 
an honest mistake.

In Atty. Genl. vs. Stevens it was claimed that a com-
pany was unlawfully erecting a bridge over South river; 
as its stock had not been legally subscribed it had no 
express authority to erect a bridge and a survey of its
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route and location had not been deposited in the office 
of the Secretary of State. The Chancellor, in refusing 
an injunction, says: “ If a mistake has been made by the 
company acting without fraud or corrupt intention but 
seeking to comply with the restrictions of the law, it does 
not present a proper case for the interference of this 
Court by the extraordinary remedy of injunction.

Atty. Genl. vs. Stevens, Saxton, 369.

The defendant has in good faith engaged in a public 
work, requiring a large outlay of money, and is supplying 
light and heat to a large number of people besides light 
to public buildings and State institutions.

To grant the prayer of the information would cause 
great injury to the defendant and occasion great incon-
venience to the public.

In Atty. Genl. vs. M. &  B. R. R. Co., the Chancellor 
held that the defendants were not authorized to lay their 
track upon the street and granted the injunction applied 
for by the information. Upon appeal this was reversed, 
upon a vote of 7 to 12. Justice Depue in delivering the 
opinion said: “ It must not be overlooked that the de-
fendants are engaged in a public work, by the completion 
of which the public interests will be greatly advanced. 
The injunction by which the progress of the work is 
arrested must not only cause great injury to the defend-
ants, but also is the occasion of great inconvenience to 
the public.”

In the case of Allen vs. Freeholders of Monmouth 
County, 2d Beasley, page 68, it was held “ that although 
a bridge which was being erected over navigable waters 
without competent authority was technically a nuisance, 
yet as it was being built in good faith, and for the public
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benefit, a Court of Equity would not restrain its erection 
even on an information by the Attorney General in be-
half of the public.”

Atty Genl. vs. M. &  B. R. R. Co., 5 C. B. Gr., 530.

In Atty Genl. vs. Del. &  B. B. R. R. Co., the Court 
said: “ There is still another consideration constraining 
me to the conclusion at which I have arrived. The de-
fendants have acted bona fide under what they believed 
to be sufficient legislative authority. They have expended 
a very large sum of money in their enterprise. * * *
The defendants have been permitted to make their im-
mense expenditure upon their enterprise, in the confidence 
of their convictions that they possessed all requisite legis-
lative authority without even a word of protest or re-
monstrance. Under such circumstances, equity will re-
fuse its aid even to the State, leaving it to its remedy at 
law.”

Atty. Genl. vs. D. &  B. B. R. R. Co., 12 C. B. Gr. 1.

There is nothing in the present case requiring any 
municipal consent. There was no effort here by hasty 
action to render an appeal to the courts impossible.

The case of Atty. Genl. vs. N. Y. &  Phila. T. Co., 11  
Dick., 463, does not in any sense apply.

In numerous cases it has been held that the remedy by 
indictment being adequate, equitable relief would be de-
nied.

Atty. Genl. vs. N. J. R. R. &  T. Co., 2 Gr. Ch., 136.
Atty. Genl. vs. Paterson, 1 Sto., 624.
Atty. Genl. vs. Heishon, 3 C. B. Gr., 410.
Atty. Genl. vs. M. &  B. R. R. Co., 5 C. B. Gr., 330.
Atty. Genl. vs. Brown, 9 C. B. Gr., 89.
Atty. Genl. vs. D, &  B. B, R. R. Co., 12 C. B. Gr., j.
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Quo warranto has been held to be the proper remedy.
Atty. Gent. vs. American Tobacco Co., io  Dick, 332.
Affirmed on opinion below, 11  Dick., 84/.

Equitable relief has been denied where the rights of 
the parties are not clearly established or have not been 
previously settled at law.

Atty. Genl. vs. D. &  B. R. R. Co., 12 C. B. Gr., 1. 
Atty. Genl. vs. M. &  B. R. R. Co., 4 C. B. Gr. 386.

The information on its face fails to make out or 
establish a case which would entitle the informant to 

relief.
It is submitted the decree should be reversed and the 

injunction denied.
F R E N C H  & R IC H A R D S,

For Defendant.
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in C u m b e r l a n d  C o u n t y .  Its  p i p e s  a n d  m a i n s  a r e  e x t e n d e d  

in , t h r o u g h  a n d  a l o n g  v a r i o u s  p u b l i c  s t r e e t s  a n d  h i g h w a y s  

o f  t h o s e  m u n i c i p a l i t i e s ,  a n d  t h r o u g h  t h e m  t h e  c o r p o r a t i o n  is 

s u p p l y i n g  g a s  to  p u b l i c  a n d  p r i v a t e  c o n s u m e r s .  A t  t h e  

t im e  o f  f i l in g  t h is  I n f o r m a t i o n  t h e  d e f e n d a n t  h a d  m a d e  e x -

c a v a t i o n s  a l o n g  a b o u t  o n e - h a l f  m i l e  o f  p u b l i c  r o a d  in  t h e  

T o w n s h i p ,  a n d  h a d  a l s o  e x c a v a t e d  a n d  d u g  u p  f o r  t h e  s a m e  

d i s t a n c e  a  s t r e e t  in  t h e  B o r o u g h .  In t h e s e  e x c a v a t i o n s  in  

t h e  h i g h w a y s  d e f e n d a n t  p r o p o s e s  to  l a y  g a s  m a i n s  a n d  t h u s  

to e x t e n d  its  g a s  p l a n t  or s y s t e m .

T h e  S t a t e ,  t h r o u g h  t h e  A t t o r n e y  G e n e r a l ,  a t t a c k s  t h e  

right , f r a n c h i s e ,  p o w e r  a n d  p r i v i l e g e  o f  t h e  d e f e n d a n t  to  

. o p e r a t e  a  g a s  p l a n t ,  to  u s e  t h e  p u b l i c  h i g h w a y s  fo r  d i s -

t r ib u t in g  g a s ,  or to  e x c a v a t e  a n d  d ig  u p  t h e  h i g h w a y s .

O n  f i l in g  t h e  I n f o r m a t i o n  a n d  e x - p a r t e  a f f i d a v i t s ,  a n  o r -

der to s h o w  c a u s e  w h y  a  p r e l i m i n a r y  i n j u n c t i o n  s h o u l d  n o t  

i s s u e  w a s  a l l o w e d ,  w i t h  a n  a d  i n t e r i m  s t a y ;  a n d  t h e  p r e s e n t  

a p p ea l  is f r o m  a  d e c r e e  g r a n t i n g  a  p r e l i m i n a r y  i n j u n c t i o n  

a g a i n s t  a n y  e x t e n s i o n  in t h e  p u b l i c  h i g h w a y s  o f  t h e  g a s  

s y s t e m  o f  t h e  d e f e n d a n t .

T h e  d e f e n d a n t  w a s  o r g a n i z e d  M a r c h  i ,  19 0 0  u n d e r  t h e  

G e n e r a l  C o r p o r a t i o n  A c t .  It c l a i m s  a  r i g h t  t o  u s e  t h e  

f r a n c h i s e s  c o n f e r r e d  o n  t h e  V i n e l a n d  G a s  L i g h t  C o m p a n y  
b y  P. L .  18 70  p. 577,



T h e  p r o p e r t y ,  w o r k s  a n d  f r a n c h i s e s  o f  t h e  V i n e l a n d  

G a s  L i g h t  C o m p a n y  w e r e  s o ld  in  18 8 4  b y  a  R e c e i v e r  in  

p u r s u a n c e  o f  a  d e c r e e  o f  t h e  C o u r t  o f  C h a n c e r y  o f  N e w  

J e r s e y  to  J o h n  R .  F a r n u m  o f  W a l t h a m ,  M a s s .  F a r n u m  

o p e r a t e d  t h e  p l a n t  u n t i l  M a r c h  2 7 ,  190 0 , w h e n  h e  a n d  h is  

w i f e  H e n r i e t t a  a t t e m p t e d  t o  c o n v e y  to  A r t h u r  A .  H o l b r o o k ,  

o f  W i l k e s b a r r e ,  P a . ,  t h e  p l a n t ,  w o r k s  a n d  f r a n c h i s e s ;  a n d  

H o l b r o o k  a n d  w i f e ,  b y  d e e d  d a t e d  M a r c h  3 1 ,  19 0 0  p r e t e n d -

e d  to  c o n v e y  t h e  p l a n t  a n d  w o r k s  to  t h e  d e f e n d a n t ,  a n d  b y  

a n  i n s t r u m e n t  a l s o  d a t e d  M a r c h  3 1 ,  190 0 , p r e t e n d e d  to  

l e a s e  to  t h e  d e f e n d a n t  t h e  f r a n c h i s e s  o r i g i n a l l y  g r a n t e d  to  

t h e  V i n e l a n d  G a s  L i g h t  C o m p a n y ,  f o r  a  t e r m  o f  n i n e t y -  

n i n e  y e a r s .

T h e  r i g h t  o f  t h e  d e f e n d a n t  to  e x e r c i s e  t h e  f r a n c h i s e  

c o n f e r r e d  o r i g i n a l l y  o n  t h e  V i n e l a n d  G a s  L i g h t  C o m p a n y  is  

c l a i m e d  b y  t h e  d e f e n d a n t  s o l e l y  u n d e r  i ts  c h a r t e r  a n d  t h e  

i n s t r u m e n t s  m e n t i o n e d ,  c o p i e s  o f  w h i c h  a r e  a t t a c h e d  t o  t h e  

i n f o r m a t i o n .  It c l a i m s  n o  p o w e r s  o t h e r w i s e .

F a r n u m  t o o k  n o  p r o c e e d i n g s  u n d e r  t h e  T u r n p i k e  A c t  

(1General Statutes, 3694) a n d  h e  is  n o w  d e a d .

T h e  q u e s t i o n s  to  b e  r e s o l v e d  b y  t h e  C o u r t ,  t h e r e f o r e ,  

a r e  t h e  f o l l o w i n g :

I. W h a t  p r o p e r t y  a n d  f r a n c h i s e s  w e r e  c o n v e y e d ,  a n d  

to  w h o m  w e r e  t h e y  c o n v e y e d ,  b y  t h e  R e c e i v e r ’ s  d e e d ?

II. D i d  F a r n u m  h a v e  p o w e r  to  c o n v e y  t h e  w o r k s  to  

H o l b r o o k ?

III. D i d  F a r n u m  h a v e  p o w e r  to  c o n v e y  t h e  g a s  f r a n -

c h i s e s  to  H o l b r o o k ?

I V .  D i d  H o l b r o o k  h a v e  p o w e r  to  t a k e  t h e  w o r k s  

u n d e r  t h e  F a r n u m  d e e d ?

V .  D i d  H o l b r o o k  t a k e  a n y  f r a n c h i s e s  u n d e r  t h e  

F a r n u m  d e e d ?

V I .  D i d  t h e  H o l b r o o k  d e e d  to  t h e  d e f e n d a n t  l a w -

f u l l y  c o n v e y  t h e  g a s  w o r k s ?

V II .  D i d  t h e  H o l b r o o k  l e a s e  t r a n s f e r  t h e  g a s  f r a n c h i s e
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to  t h e  d e f e n d a n t ?

VIII. C a n  t h e  S t a t e  n o w  i n t e r f e r e  w i t h  t h e  e x e r c i s e  

o f  t h e  r i g h t  c l a i m e d  b y  t h e  d e f e n d a n t ?

IVhut property and franchises were conveyed, and to 
whom were they conveyed, by the Receiver’s deed to Farnum?

T h e  I n f o r m a n t  m a i n t a i n s :

( a )  T h e  f r a n c h i s e  o f  b e i n g  a  c o r p o r a t i o n ,  p o s s e s s e d  

b y  t h e  c o r p o r a t o r s  o f  t h e  V i n e l a n d  G a s  L i g h t  C o m p a n y  

c o u ld  n o t ,  a n d  did  n o t  p a s s ,  b u t  r e v e r t e d  to  t h e  S t a t e .

( b )  T h e  f r a n c h i s e s  o f  o p e r a t i n g  a n d  m a i n t a i n i n g  t h e  

g a s  w o r k s ,  e t c .  p a s s e d ,  w i t h  t h e  w o r k s ,  b y  t h e  d e e d ,  b u t  

n o t  t h e  p o w e r  to  e x t e n d  t h e m .

( c )  T h e  f r a n c h i s e s  w h i c h  p a s s e d  w i t h  t h e  w o r k s  

v e s t e d  in a  n e w  c o r p o r a t i o n ,  a n d  n o t  in F a r n u m  a s  a n  

in d iv id u a l .

( d )  If t h e  f r a n c h i s e s  did  v e s t  in  F a r n u m  a s  a n  in -

d iv id u a l ,  h e  m i g h t  e x e r c i s e  t h e m  o n l y  fo r  l i fe ,  a n d  t h e y  

c o u ld  n o t  b e  a s s i g n e d ,  m o r t g a g e d  o r  t r a n s f e r r e d ,  n o r  did  

t h e y  g o  to  h is  h e i r s  or p e r s o n a l  r e p r e s e n t a t i v e s  a t  h is  d e a t h .

I ( a ) .

T h e  a u t h o r i t i e s  h o ld  t h a t  t h e  f r a n c h i s e  o f  b e i n g  a  c o r -

p o ra tio n  is  i n c a p a b l e  o f  t r a n s f e r a n c e  o r  a s s i g n m e n t .

(Morowitz on Corp. Sec. 924.
T h e  o ld  c h a r t e r  o r  f r a n c h i s e  o f  e x i s t i n g  a s  a  c o r p o r a -

tion w a s  a b a n d o n e d  or s u r r e n d e r e d  to  t h e  S t a t e .

T h e  re a l  t r a n s a c t i o n  in a l l  s u c h  c a s e s  o f  t r a n s f e r  

( o f  a c h a r t e r  or f r a n c h i s e  o f  a  c o r p o r a t i o n )  in  l e g a l  e f f e c t  

is n o t h in g  m o r e  or l e s s  t h a n  a  s u r r e n d e r  o r  a b a n d o n m e n t  o f  

th e  old c h a r t e r  b y  t h e  c o r p o r a t o r s ,  a n d  a g r a n t  de novo o f  a  

s im ilar  c h a r t e r  to  t h e  s o  c a l l e d  t r a n s f e r e e s  or p u r c h a s e r s . ”

Morowitz on Corp. Sec. 928, q u o t i n g  f r o m  State v. Sher- 
man, 22 Ohio St., 411, 428. A l s o  q u o t e d  in Memphis &c.
■ Co' vs- RR- Com. 112 U. S. 609, 622.

A n d  a t  t h e  s u r r e n d e r  o r  a b a n d o n m e n t  o f  t h e  o ld  f r a n -
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c h i s e  to  b e  a  c o r p o r a t i o n ,  t h a t  o f  t h e  V i n e l a n d  G a s  L i g h t  

C o m p a n y  r e v e r t e d  to  t h e  s o v e r e i g n t y  f r o m  w h i c h  it  w a s  

d e r i v e d .

Black vs. Canal Co. 9 C. E. Green, 465.
1 ( b ) .

T h e  f r a n c h i s e  o f  o p e r a t i n g  a n d  m a i n t a i n i n g  t h e  g a s  

w o r k s  p a s s e d ,  w i t h  t h e  p l a n t ,  b y  t h e  R e c e i v e r  s  d e e d ,  b u t  

n o t  t h e  p o w e r  t o  e x t e n d  t h e m .

It w a s  s u g g e s t e d  in  Memphis <5rc. R %  vs. RR. Com. 
112 U .S .6 0 9  t h a t  t h e  “ f r a n c h i s e  o f  b e i n g  a  c o r p o r a t i o n  

n e e d  n o t  b e  i m p l i e d  a s  n e c e s s a r y  t o  s e c u r e  to  t h e  m o r t g a g e  

b o n d h o l d e r s ,  or t h e  p u r c h a s e r s  a t  a  f o r e c l o s u r e  s a l e ,  t h e  

s u b s t a n t i a l  r i g h t s  i n t e n d e d  to  b e  s e c u r e d .  T h e y  a c q u i r e  

t h e  o w n e r s h i p  o f  t h e  r a i l r o a d  a n d  t h e  p r o p e r t y  i n c i d e n t  t o  

it ,  a n d  t h e  f r a n c h i s e  o f  m a i n t a i n i n g  a n d  o p e r a t i n g  it  a s  s u c h ,  

a n d  t h e  c o r p o r a t e  e x i s t e n c e  is n o t  e s s e n t i a l  to  i ts  u s e  a n d  

e n j o y m e n t .  A l l  t h e  f r a n c h i s e s  n e c e s s a r y  or i m p o r t a n t  to  

b e n e f i c i a l  u s e  o f  t h e  r a i l r o a d  c o u l d  a s  w e l l  b e  e x e r c i s e d  b y  

n a t u r a l  p e r s o n s . ”

/ / 2  U. S, 609.
A n d ,  fo r  p r e s e n t  p u r p o s e s ,  i t  m a y  b e  c o n c e d e d  t h a t  t h e  

f r a n c h i s e  to  o p e r a t e  a n d  m a i n t a i n  t h e  w o r k s  p a s s e d  to  t h e  

p u r c h a s e r  n a m e d  in  t h e  R e c e i v e r ’ s d e e d .

B u t  it  is  n o t  c o n c e d e d  t h a t  t h e  g r a n t e e  t o o k ,  b y  t h e  

d e e d ,  t h e  p o w e r  to  e x t e n d  a n d  e n l a r g e  t h e  w o r k s .  T h e  

g r a n t e e  w o u l d  h a v e  h a d  s u c h  p o w e r  if t h e  c o r p o r a t i o n  

w h i c h  b y  t h e  s a l e  t h e  g r a n t e e  w a s  m a d e  a n d  c o n s t i t u t e d ,  

h a d  b e e n  o r g a n i z e d .

T h e  d e e d ,  o f  i t s e l f ,  p a s s e d  o n l y  t h e  c h a r t e r e d  r i g h t s  o f  

t h e  i n s o l v e n t  c o m p a n y  “ a p p e r t a i n i n g  to  s u c h  p r i n c i p a l  

w o r k . ” .

Rev. title " Corporationsp. 192, 193, Sec 83.
In t h e  c a s e  o f  Memphis &c. RR. vs. RR. Comrs. t h e  

m o s t  l i b e r a l  c o n s t r u c t i o n  o f  s u c h  g r a n t s  h a s  b e e n  m a d e ,  a s  

w i l l  a p p e a r  f r o m  t h e  q u o t a t i o n  a b o v e .  B u t  i t  w a s  n o t
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h e ld  in t h a t  c a s e  t h a t ,  w i t h  t h e  f r a n c h i s e  o f  o p e r a t i n g  

a n d  m a i n t a i n i n g  t h e  r a i l r o a d ,  w o u l d  a l s o  g o  t h e  p o w e r  o f  

e x t e n d i n g  i ts  l i n e s ,  a n d  o f  e x e r c i s i n g  t h e  p o w e r  o f  

e m i n e n t  d o m a i n .  S e e  Noyes on Int. %el. Sec. 139.
A n d  s o  w i t h  t h e  R e c e i v e r ’ s  d e e d  w e n t ,  a t  m o s t ,  t h e  

p o w e r  o f  o p e r a t i n g  a n d  m a i n t a i n i n g  t h e  p r i n c i p a l  w o r k s ,  fo r  

s u c h  p o w e r  p r o b a b l y  a p p e r t a i n e d  t h e r e t o .  B u t  t h e  s t a t u -

t o r y  s a n c t i o n  m u s t  b e  c o n s t r u e d  s t r i c t l y ,  a n d  n o  a d d i t i o n a l  

p o w e r  w i l l  b e  im p l ie d .

“ It is  c l e a r ,  h o w e v e r ,  t h a t  a  c o r p o r a t i o n  h a s  n o 

a u t h o r i t y  o r  p o w e r  to  c h a r t e r  a  n e w  c o r p o r a t i o n ,  or to  c o n -

f e r  a n y  f r a n c h i s e s  w h a t e v e r  u p o n  a n o t h e r  c o m p a n y  or s e t  

o f  p e r s o n s  ( m e a n i n g  b y  R e c e i v e r ’ s  s a l e  & c . )  u n l e s s  t h e  

p o w e r  is  c o n f e r r e d  in e x p r e s s  t e r m s ,  o r  b y  n e c e s s a r y  

i m p l i c a t i o n . ”

Morowit  ̂on Corp. Sec. 930.
Snell vs. Chicago, 132 U. S. 191.
Pennison v. Chicago &c. RR. 93 ¡Vis. 347, 6 7  N. IV.

702.

T h e r e f o r e ,  b y  t h e  R e c e i v e r ’ s  d e e d  o f  i t s e l f  t h e  

g r a n t e e  t o o k  o n l y  t h e  p l a n t  a s  it  e x i s t e d  in M a y  18 8 4 , 

w i th  t h e  r i g h t  o f  o p e r a t i n g  a n d  m a i n t a i n i n g  it , b u t  u n l e s s  

th e  p u r c h a s e r  o r g a n i z e d  t h e  c o r p o r a t i o n  h e  h a s  m a d e  a n d  

c o n s t i t u t e d  b y  t h e  A c t  o f  r 8 8 1 ,  w i t h o u t  t h e  p o w e r  o f  e x -

te n d in g  it,

I ( c )

T h e  f r a n c h i s e s  a p p e r t a i n i n g  to  t h e  p r i n c i p a l  w o r k s  

v e s t e d  in a  n e w  c o r p o r a t i o n ,  a n d  n o t  in  a n  i n d i v i d u a l .

S e e  t h e  i n t e r e s t i n g  o p in io n  o f  V i c e  C h a n c e l l o r  L e a r n -

in g  in th is  c a s e .

T h e  t r a n s f e r  o f  a n y  c o r p o r a t e  f r a n c h i s e ,  p r i v i l e g e  or 

i m m u n i t y  is i n h i b i t e d  b y  t h e  c o m m o n  l a w ,  a n d  w h e n

a u th o r iz e d  b y  s t a t u t e  t h e  s t a t u t e  m u s t  b e  c o n s t r u e d  
s t r i c t l y .

7  Am. &  Eng. ( 2nd Ed.) p. y$i and notes.
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'Black v. Del. Ere. Canal Co. 7 C. E. Green at p. 399 and

401.
Black v. Del. Ere. Canal Co. 9 C. E. Green at p. 463.
The statutes operative at the time of the Receiver s 

sale were Sec. 85 of the then Corporation Act (Rev. p. 192) 
and the act entitled, “ An Act concerning the sale of turn-
pike, bridge, plank-road, gas, water or gas and water com-
panies, and providing for the reorganization thereof after 
such sale”  approved February 17, 1881 (General Statutes, 
PP- 3694, Ere.) which in this suit has been referred to as 

the Turnpike Act.
Section 85 of the Corporation Act authorizes the sale 

of the principal works of the original company and “ all the 
chartered rights, privileges and franchises belonging to said 
company and appertaining to such principal work.”

The words “ principal works and all the chartered 
rights, privileges and franchises appertaining to such 
principal works,”  evidently mean, the works in existence 
at the time of sale, and all rights of the corporation exer-

cised by it at the time of sale.
But they certainly cannot be held to include property 

not in existence at the time of sale, nor can they be held to 
include any rights which the corporation might have exer-

cised but which it never did exercise.
The Turnpike Act constituted the purchaser at such 

sale a corporation, with power to reorganize the old 
company. There can be no difficulty in interpreting the 
statute, and it must be construed strictly. The Act 

provides:
“ 1. T h a t  w h e n e v e r  t h e  p r o p e r t y ,  r i g h t s ,  p o w e r s ,  i m -

m u n i t i e s ,  p r i v i l e g e s  a n d  f r a n c h i s e s  o f  a n y  *  *  g a s  *

*  c o r p o r a t i o n  c r e a t e d  b y  or u n d e r  a n y  l a w  o f  t h i s  S t a t e  

s h a l l  b e  or h a s  b e e n  s o ld  a n d  c o n v e y e d  u n d e r  a n d  b y  v i r t u e  

o f  a n y  p r o c e s s  or d e c r e e  o f  a n y  C o u r t  o f  t h i s  S t a t e  *  *

t h e  p e r s o n  or p e r s o n s  f o r  o r  o n  w h o s e  a c c o u n t  s u c h
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p r o p e r t y  & c .  a n d  f r a n c h i s e s  m a y  b e  p u r c h a s e d  shall he and 
they are hereby constituted a body politic and corporate, a n d  

s h a l l  b e  a n d  t h e y  a r e  v e s t e d  w i t h  a l l  t h e  r i g h t ,  t i t le  i n t e r -

e s t ,  p r o p e r t y ,  p o s s e s s i o n ,  c l a i m  a n d  d e m a n d  in l a w  a n d  in 

e q u i t y ,  in  a n d  to  s u c h  *  *  g a s  *  *  c o m p a n y  w i t h  

its  a p p u r t e n a n c e s ,  a n d  w i t h  a l l  t h e  r i g h t s ,  p o w e r s ,  i m m u n i -

t ies ,  p r i v i l e g e s  a n d  f r a n c h i s e s  a s  w h o s e  t h e  s a m e  m a y  h a v e  

b e e n  s o ld ,  a n d  w h i c h  m a y  h a v e  b e e n  g r a n t e d  to  o r  c o n -

fe r r e d  t h e r e u p o n  b y  a n y  l a w  o f  t h is  S t a t e  in  f o r c e  a t  t h e  

t im e  o f  s u c h  s a l e  a n d  c o n v e y a n c e . a n d  t h e  p e r s o n s  fo r  or on  

w h o s e  a c c o u n t  a n y  s u c h  p r o p e r t y ,  r i g h t s ,  p o w e r s ,  i m m u n i -

t ie s ,  p r i v i l e g e s  a n d  f r a n c h i s e s  o f  s u c h  c o r p o r a t i o u  w h i c h  

m a y  or s h a l l  h a v e  b e e n  p u r c h a s e d  u n d e r  o r  b y  v i r t u e  o f  

a n y  p r o c e s s  or d e c r e e  o f  a n y  C o u r t  o f  t h is  S t a t e ,  & c .  m a y  

organise said new corporation b y  t h e  e l e c t i o n  o f  s u c h  o f f ic e r s  

a n d  d ir e c t o r s ,  i s s u e  s u c h  c e r t i f i c a t e s  o f  s t o c k ,  c r e a t e  a n d  

is s u e  s u c h  p r e f e r r e d  s t o c k ,  a n d  f r o m  t i m e  to  t i m e  i s s u e  

s u c h  b o n d s  a n d  s e c u r e  t h e  s a m e  a s  w a s  a u t h o r i z e d  b y  t h e  

A c t  or A c t s  u n d e r  a n d  b y  w h i c h  s a i d  f o r m e r  c o r p o r a t i o n  

w a s  c r e a t e d . ”

{General Statutes, pp. 3694 et seq. )

T h e  p e r s o n  o r  p e r s o n s  fo r  o r  on  w h o s e  a c c o u n t  t h e  

p r o p e r t y  a n d  f r a n c h i s e s  m a y  b e  p u r c h a s e d  a r e ,  b y  t h e  A c t ,  

c o n s t i t u t e d  a  c o r p o r a t i o n .

T h e  m a k i n g  o f  t h e  c e r t i f i c a t e  a n d  t r a n s m i s s i o n  o f  t h e  

s a m e  to t h e  S e c r e t a r y  o f  S t a t e  fo r  f i l i n g  w a s  n o t  m a d e  a  

co n d itio n  p r e c e d e n t  to  t h e  l e g a l  e x i s t e n c e  o f  t h e  n e w  c o r -

p o ra tio n . T h e y  a r e  m e r e l y  l e g a l  e v i d e n c e  o f  s u c h  

e x i s t e n c e .

23 Vr. at p. 403.
U n d e r  t h e  p r e s e n t  c o r p o r a t i o n  a c t ,  t h e  e x i s t e n c e  o f  a  

co rp o ra te  b o d y  c o m m e n c e s  a t  t h e  f i l i n g  o f  t h e  c e r t i f i c a t e .  

O r g a n i z a t i o n  o f  t h e  c o m p a n y  is  d e f e r r e d  u n t i l  a f t e r  t h e  

co rp o ra te  l i fe  c o m m e n c e s .

U n d e r  t h e  “ A c t  to  i n c o r p o r a t e  a s s o c i a t i o n s  n o t  fo r



p e c u n i a r y  p r o f i t ”  t h e  c o r p o r a t e  e x i s t e n c e  b e g i n s  o n  f i l i n g  a  

c e r t i f i c a t e .  ( P .  L. 1898, p. 423). T h e  f o u r t h  s e c t i o n  o f  

t h e  A c t  p r o v i d e s  fo r  f i l i n g  in  t h e  C o u n t y  C l e r k ’ s  o f f ic e  a  

c e r t i f i c a t e  g i v i n g  t h e  n a m e s  o f  o f f ic e r s  e l e c t e d  a n d  t h e i r  

t e r m s  o f  o f f ic e ,  & c .  B u t  i t  w o u l d  n o t  b e  a r g u e d  t h a t  c o r -

p o r a t e  e x i s t e n c e  d o e s  n o t  c o m m e n c e  u n t i l  t h i s  c e r t i f i c a t e  is  

f i le d .

U n d e r  t h e  v e r y  c h a r t e r  o f  t h e  V i n e l a n d  G a s  L i g h t  C o .  

i t s e l f ,  H e n r y  E .  T h a y e r  a n d  o t h e r s  a r e  b y  t h e  t e r m s  o f  t h e  

o f  t h e  A c t  c r e a t e d  a  b o d y  p o l i t ic  a n d  c o r p o r a t e .  T h e  c o m -

m e n c e m e n t  o f  c o r p o r a t e  l i fe  w a s  n o t  d e f e r r e d  u n t i l  t h e  

s t o c k  w a s  s u b s c r i b e d  a n d  o f f ic e r s  e l e c t e d .

It  w o u l d  b e  b u r d e n s o m e  to  c i t e  f u r t h e r  a n a l o g i e s .

T h e  o b j e c t  o f  t h e  A c t  o f  18 8 1  w a s  to  c o n s t i t u t e  t h e  

p u r c h a s e r  a  c o r p o r a t i o n ,  w i t h  p o w e r  to  o r g a n i z e  t h e  s a m e ;  

a n d  w h e n  o r g a n i z e d  t h e  n e w  c o r p o r a t i o n  w a s  e m p o w e r e d  

to  e x e r c i s e  a l l  t h e  f r a n c h i s e s  o r i g i n a l l y  c o n f e r r e d  o n  t h e  o ld  

c o r p o r a t i o n .

P r io r  t o  t h a t  t i m e ,  t h e  p u r c h a s e r ,  if  a n  i n d i v i d u a l  

c o u l d  p u r c h a s e ,  m i g h t  t a k e  t h e  w o r k s  a n d  t h e  f r a n c h i s e  b e -

l o n g i n g  to  t h e  C o m p a n y  a n d  a p p e r t a i n i n g  to  t h e  principal 
work. H e  t o o k  n o  m o r e  t h a n  t h i s ,  a n d  c o u l d  a t  t h e  m o s t  

o n l y  m a i n t a i n  a n d  o p e r a t e  t h e  w o r k s ;  b u t  h e  c o u l d  n o t  e x -

t e n d  t h e m .  S a y s  M r. J u s t i c e  F i e l d  in  Morgan v. Louisiana, 

93 U. S. 2 / 7 :

“ M u c h  c o n f u s i o n  o f  t h o u g h t  h a s  a r i s e n  in  t h i s  c a s e  a n d  

in  s i m i l a r  c a s e s  f r o m  a t t a c h i n g  a  v a g u e  a n d  u n d e f i n e d  

m e a n i n g  to  t h e  t e r m  “ f r a n c h i s e s . ”  It  is  o f t e n  u s e d  a s  

s y n o n y m o u s  w i t h  r i g h t s ,  p r i v i l e g e s  a n d  i m m u n i t i e s ,  t h o ’ o f  

a  p e r s o n a l  a n d  t e m p o r a r y  c h a r a c t e r ;  s o  t h a t  if  a n y  o n e  of 

t h e s e  e x i s t s ,  it  is  l o o s e l y  t e r m e d  a  “ f r a n c h i s e , ”  a n d  is 

s u p p o s e d  to  p a s s  u p o n  a  t r a n s f e r  o f  t h e  f r a n c h i s e s  o f  t h e  

C o m p a n y .  B u t  t h e  t e r m  m u s t  a l w a y s  b e  c o n s i d e r e d  in 

c o n n e c t i o n  w i t h  t h e  c o r p o r a t i o n  or property to which it is al-
leged to appertain. T h e  f r a n c h i s e s  o f  a  r a i l r o a d  c o r p o r a t i o n



9

a r e  r ig h ts  or p r i v i l e g e s  w h i c h  a r e  e s s e n t i a l  to  t h e  o p e r a t i o n s  

o f  t h e  c o r p o r a t i o n ,  a n d  w i t h o u t  w h i c h  its  r o a d  a n d  w o r k s  

w o u l d  b e  o f  l i t t le  v a l u e ;  s u c h  is  t h e  f r a n c h i s e  to  r u n  c a r s ,  

to  t a k e  to l l ,  to  a p p r o p r i a t e  e a r t h  a n d  g r a v e l  fo r  t h e  b e d  o f  

its  ro a d , or w a t e r  fo r  i ts  e n g i n e s ,  a n d  t h e  l i k e .  T h e y  a r e  

p o s i t i v e  r i g h t s  or p r i v i l e g e s  w i t h o u t  w h i c h  t h e  r o a d  c o u l d  

n ot  b e  s u c c e s s f u l l y  w o r k e d . ”

9 5  U. S. 217 .

- S e e  a l s o  [Memphis <Src. Rs7̂ . vs. Comrs. Id.
A n d  in State Board v. RR. 20 Vr. at p. 200, t h e  C o u r t  

o f  E rr o rs  h e ld  t h a t  u n d e r  a  d e c r e e  f o u n d e d  u p o n  a  m o r t -

g a g e  w h i c h  in t e r m s  c o v e r s  o n l y  t h e  p r o p e r t y  a n d  f r a n c h i s e s  

o f  t h e  c o m p a n y ,  or u n d e r  p r o c e s s  u p o n  a  m o n e y  j u d g m e n t ,  

or u p o n  a  s a l e  in f o r e c l o s u r e  o f  a  s t a t u t o r y  l ie n  o n  t h e  

c o m p a n y ’ s  p r o p e r t y ,  “ N o t h i n g  w i l l  p a s s  b u t  t h e  p r o p e r t y  

o f  t h e  c o m p a n y  a n d  s u c h  f r a n c h i s e s  a s  a r e  n e c e s s a r y  to  

t h e  o p e r a t i o n  o f  t h e  c o m p a n y ,  w i t h o u t  w h i c h  i ts  r o a d  a n d  

w o r k s  w o u l d  b e  o f  l i t t le  v a l u e . ”

20 I/f. p. 200, citing.
[Morgan v. Louisiana Id.
[Mason v. Gaines 103 U. S. 421.
Chesapeake &c. R’y  v. Miller /14 U. S. 176.
F o r  t h e  39 y e a r s  p r io r  to  1 8 8 1 ,  it is  t r u e ,  a  p u r c h a s e r  

co u ld  n o t  e x e r c i s e  t h e  p o w e r  o f  b e i n g  a  c o r p o r a t i o n ,  a n d  h e  

w a s  in c o n s e q u e n c e  h a m p e r e d  im v a r i o u s  w a y s  in m a i n -

ta in in g  q u a s i - p u b l i c  p r o p e r t i e s  a n d  w o r k s .  B u t  h e  t o o k  

s u c h  f r a n c h i s e s  a s  a p p e r t a i n e d  to t h e  p r i n c i p a l  w o r k s .  T h e  

A c t  o f  1881 p l a c e d  s u c h  p u r c h a s e r s  o n  a n  e n t i r e l y  d i f f e r e n t  

fo otin g,  a n d  c o n s t i t u t e d  t h e m  c o r p o r a t i o n s .  If t h e y  n e g l e c t -

ed to a c c e p t  t h e  v a l u a b l e  p o w e r s  a n d  f r a n c h i s e s ,  a n d  p e r -

m itted  t h e m  to b e  lo s t ,  t h e  S t a t e  w i l l  n o t  c o m p l a i n .  T h e  

A c t  m e r e l y  p r o v i d e d  a  “ w a y  in w h i c h  t h e  p u r c h a s e r  shall 
become capable of enjoying t h e  f r u i t s  o f  h is  p u r c h a s e . ”

State v. [Middletown Turnpike Co. 36 l̂ r. 74.
F a r n u m  p u r c h a s e d  a t  t h e  R e c e i v e r ’ s  s a l e ,  a n d  t h e  s a l e
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w a s  a u t h o r i z e d  b y  s e c t i o n  84 o f  t h e  t h e n  C o r p o r a t i o n  A c t .  

T h e  T u r n p i k e  A c t  c o n s t i t u t e d  t h e  p e r s o n  f o r  o r  o n  w h o s e  

a c c o u n t  t h e  p r o p e r t y  a n d  f r a n c h i s e s  w e r e  p u r c h a s e d  a  c o r -

p o r a t i o n .  B y  t h e  p u r c h a s e  F a r n u m  b e c a m e  a n d  w a s  ip so  

f a c t o  a  c o r p o r a t i o n .  T h e r e  d o e s  n o t  s e e m  to  b e  r e a s o n a b l e  

g r o u n d  to  d e b a t e  t h a t  p r o p o s i t i o n .  T h e  s t a t u t e  o f  18 8 1  is

p l a i n  a n d  i t s  t e r m s  a r e  d e c i s i v e .

C o u l d  t h e  t e r m s  o f  t h e  R e c e i v e r ’ s  d e e d  w h i c h  p u r p o r t s  

t o  g r a n t  to  F a r n u m  a n d  h i s  h e i r s  a n d  a s s i g n s  f o r e v e r  a  g a s  

f r a n c h i s e  & c .  c o n v e y  m o r e  t h a n  t h e  s t a t u t e  a u t h o r i z e d  to  

b e  c o n v e y e d ,  or in  a n y w i s e  v a r y  or a l t e r  t h e  t r u e  t e r m s ,  

l i m i t a t i o n s  a n d  c o n d i t i o n s  o f  F a r n u m ’ s p u r c h a s e ?  If  so ,  

w e  h a v e  a  R e c e i v e r  s e t t i n g  a s i d e  a  s t a t u t e ,  a n d  g r a n t i n g  to  

i n d i v i d u a l s  a  f r a n c h i s e  t h e  L e g i s l a t u r e  h a d  n o t  i n t e n d e d  to  

a n d  i n d e e d  c o u l d  n o t ,  a s  to  a  s i n g l e  i n d i v i d u a l ,  u n d e r  o u r  

c o n s t i t u t i o n ,  c o n f e r .

In Snell vs. Chicago 152 U. S. 19c  a  t u r n p i k e  c o m p a n y  

w a s  a u t h o r i z e d  b y  a  s p e c i a l  A c t  o f  t h e  L e g i s l a t u r e  to  c o n -

v e y  i ts  p r o p e r t y  a n d  f r a n c h i s e s  to  “ a n y  p e r s o n  or p e r s o n s ”  

a n d  “ t h e r e b y  m a k e  t h e  s a m e  p r i v a t e  p r o p e r t y . ”  T h e  A c t  

is  p r i n t e d  in t h e  r e p o r t e d  c a s e s ,  a n d  t h e  s t a t u t e  m a d e  no 

m e n t i o n  o f  t h e  h e i r s  or a s s i g n s  o f  t h e  p u r c h a s e r .  T h e  

T u r n p i k e  C o m p a n y  e x e c u t e d  a  d e e d  fo r  t h e  p r o p e r t y  a n d  

f r a n c h i s e s  to  S n e l l ,  “ h i s  h e i r s ,  e x e c u t o r s ,  a d m i n i s t r a t o r s  

a n d  a s s i g n s . ”  T h e  C o u r t  h e l d  t h a t  “ t h e  q u e s t i o n  is ,  n o t  

w h a t  t h e  l a n g u a g e  o f  t h e  d e e d  w a s ,  b u t  w h a t  t h e  L e g i s l a -

t u r e  a u t h o r i z e d  to  b e  p u t  in  t h e  d e e d ”  ( 7 5 2  U. S. at p. 198) ;  

a n d  t h e  C o u r t  h e l d  t h a t  t h e  f r a n c h i s e  d ie d  w i t h  S n e l l .

S e e  a l s o  Pennison v. Chicago supra.
T h e  R e c e i v e r  h a d  n o  a u t h o r i t y  to  c o n v e y  to  F a r -

n u m ’ s h e i r s ,  e x e c u t o r s ,  a d m i n i s t r a t o r s  a n d  a s s i g n s ,  a n d  

h i s  a t t e m p t  so  to  do w a s  a  n u l l i t y .  B y  n o  e x p r e s s i o n  

in  h i s  d e e d  c o u l d  t h e  R e c e i v e r  c o n v e y  to  F a r n u m  a s  an 

i n d i v i d u a l  w h e n ,  b y  t h e  p u r c h a s e ,  h e  w a s  c o n s t i t u t e d  a 

c o r p o r a t i o n .



N o r  c o u l d  F a r n u m  h a v e  t a k e n  t h e  p r o p e r t y  a s  a n  i n d i -

v id u a l  h a d  h e  i n t e n d e d  s o  to  do ,  fo r  t h e  t r a n s f e r  o f  t h e  

c o r p o r a t e  f r a n c h i s e  w a s  h e d g e d  a b o u t  b y  t h e  s t a t u t e ,  a n d  

c o u ld  b e  m a d e  o n l y  to  a  c o r p o r a t i o n  to  be. o r g a n i z e d  in 

t h e  m a n n e r  p r e s c r i b e d  b y  l a w .  wcyc. 1094,7.
P r io r  to  1 8 8 1 ,  it  c a n  b e  r e a d i l y  i m a g i n e d  h o w  u n -

c e r ta in  w e r e  t h e  r i g h t s  o f  p e r s o n s  p u r c h a s i n g  f r a n c h i s e s  

u n d e r  ju d ic ia l  d e c r e e s .  T h e  s t a t u t e  o f  18 81 p l a c e d  s u c h  

p u r c h a s e r s  in a  p o s i t io n  to  p r o t e c t  t h e i r  f r a n c h i s e s .  N o t  

o n l y  w a s  t h e  s t a t u t e  o p e r a t i v e  a s  to  f u t u r e  s a l e s ,  b u t  it  

w a s  r e t r o a c t i v e ,  a n d  b y  i ts  t e r m s  c r e a t e d  b o d i e s  p o l i t ic  

all  p u r c h a s e r s  o f  f r a n c h i s e s  t h e n  o u t s t a n d i n g  in  t h e  

h a n d s  o f  i n d i v i d u a l s ,  i t  w a s  a  s w e e p i n g  e n a c t m e n t  t h a t  

a b s o l u t e l y  g o v e r n e d  th e  e f f e c t  a n d  o p e r a t i o n  o f  t h e  R e -

c e i v e r ’ s  s a l e .  T h e  R e c e i v e r  h a d  n o  a u t h o r i t y  to  c o n v e y ,  

nor F a r n u m  p o w e r  to  t a k e  a s  a n  i n d i v i d u a l .

I ( d ) .

If, h o w e v e r ,  t h e  C o u r t  s h a l l  d e t e r m i n e  t h a t  F a r n u m  

did t a k e  a s  a n  i n d i v i d u a l ,  t h e n  I n f o r m a n t  m a i n t a i n s  t h a t  

h e  t o o k  t h e  f r a n c h i s e  f o r  l i fe  o n l y ,  a n d  it  c o u l d  n o t  l a w -

f u l l y  b e  a s s i g n e d ,  t r a n s f e r r e d  n o r  m o r t g a g e d ;  n o r  did  it  

go to  h is  h e i r s  or p e r s o n a l  r e p r e s e n t a t i v e s  a t  h is  d e a t h .

Snell vs. Chicago Id.
B u t  it  is  r e s p e c t f u l l y  i n s i s t e d  t h a t ,  b y  t h e  c o n t r o l -

l ing s t a t u t e ,  t h e  T u r n p i k e  A c t ,  t h e  R e c e i v e r  d id  n o t  

c o n v e y  to F a r n u m  a s  a n  i n d i v i d u a l .  It is  e v i d e n t  t h a t ,  

e v e n  b y  t h e  o r ig in a l  c o r p o r a t i o n  a c t ,  it  w a s  n o t  c o n t e m -

p la te d  t h a t  a n  i n d i v i d u a l  m i g h t  p u r c h a s e  a n d  a c q u i r e  a  

fr a n c h is e  to  o p e r a t e  a n d  e x t e n d  a  p u b l i c  p l a n t  or w o r k s ,  

for th e  w o r d  “ h e i r s ”  is  o m i t e d  f r o m  s e c t i o n  85 o f  t h e  

A c t ,  in m e n t i o n i n g  t h e  p u r c h a s e r s ,  a n d  it  c a n n o t  b e  s u p -

plied or w r i t t e n  in t h e  s t a t u t e  b y  j u d i c i a l  d e t e r m i n a t i o n .
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II,

D I D  F A R N U M  H A V E  P O W E R  T O  C O N V E Y  T H E  

W O R K S  T O  H O L B R O O K ?

It is  n o t  a d m i t t e d  t h a t  F a r n u m  c o u l d  a l i e n a t e  t h e  

c o r p o r a t e  p l a n t ,  f o r  w i t h  t h e  p l a n t  o f  n e c e s s i t y  m u s t  g o  

c e r t a i n  a p p u r t e n a n t  f r a n c h i s e s  w h i c h  f r a n c h i s e s  a r e  i n -

a l i e n a b l e  w i t h o u t  s t a t u t o r y  a u t h o r i t y .

In ¿Memphis Src. RR. vs. RR. Comrs. 1 1 2 U .S . 609, 
M r . J u s t i c e  M a t t h e w s  h e l d  t h a t  a  s a l e  o f  a  r a i l r o a d  c a r -

r ie s  w i t h  it  s o  m u c h  o f  a  c o r p o r a t e  f r a n c h i s e  a s  is

r e q u i r e d  to  m a i n t a i n  a n d  o p e r a t e  it .

“ If t h e  p r o p e r t y  o f  a  c o r p o r a t i o n  is  o f  s u c h  a  c h a r a c t e r  

a s  to  b e  a d a p t e d  o n l y  to  a  p a r t i c u l a r  u s e ,  a  g r a n t  o f  

a u t h o r i t y  to  t h e  c o r p o r a t i o n  to  m o r t g a g e  t h e  p r o p e r t y  w o u l d  

b y  i m p l i c a t i o n  i n c l u d e  a  g r a n t  o f  a u t h o r i t y  to  c o n f e r  u p o n  

t h e  t r a n s f e r e e  or p u r c h a s e r  u n d e r  t h e  m o r t g a g e  t h e  r i g h t  

a n d  p o w e r  o f  a p p l y i n g  t h e  p r o p e r t y  to  t h e  p a r t i c u l a r  u s e  

fo r  w h i c h  it  is  a d a p t e d .  O t h e r w i s e ,  t h e  g r a n t  o f  t h e  

a u t h o r i t y  to  t r a n s f e r  or m o r t g a g e  t h e  p r o p e r t y  w o u l d  b e  

n u g a t o r y .  ”

CM or. on Private Corp. Sec. 932.
S e e  a l s o  Morgan vs. Louisiana 91 U. S. 217 .

Noyes on In. Rel. Sec. i$y.
If, t h e r e f o r e  F a r n u m  t o o k  t h e  p r o p e r t y  a s  a n  i n d i v i d u a l  

it  is  n o t  a d m i t t e d  t h a t  h e  c o u l d  t r a n s f e r  i t  to  H o l b r o o k ,  b e -

c a u s e  b y  so  d o i n g  t h e  f r a n c h i s e  n e c e s s a r y  to  o p e r a t e  t h e  

p l a n t  o f  n e c e s s i t y  w o u l d  g o  w i t h  it ;  a n d  it  is  d e n i e d  t h a t  

a n y  s t a t u t e  g a v e  to  F a r n u m  t h e  r i g h t  to  a l i e n a t e  t h e  f r a n -

c h i s e ,  e v e n  if  h e  did t a k e  t h a t  a s  a n  i n d i v i d u a l .

B u t ,  it  is  s u b m i t t e d ,  t h a t  F a r n u m  did  n o t  t a k e ,  n o r  did 

h e  h o ld ,  t h e  w o r k s  a s  a n  i n d i v i d u a l ,  b u t  a s  a  c o r p o r a t i o n ;  

t h a t  a s  a  c o r p o r a t i o n  h e  c o u l d  n o t  t r a n s f e r  t h e  w o r k s ,  b e -

c a u s e  t h e  f r a n c h i s e  w e n t  w i t h  t h e  w o r k s ;  a n d  b e i n g  a 

c o r p o r a t i o n  h e  c o u l d  n o t  a s s i g n  or t r a n s f e r  h i s  c o r p o r a t e  

f r a n c h i s e  i n d i r e c t l y ,  b y  s e l l i n g  t h e  w o r k s ,  w h e n  h e  c o u ld
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n ot  do so  d i r e c t l y  b e c a u s e  o f  w a n t  o f  s t a t u t o r y  a u t h o r i t y .

Randolph vs. Lamed 12 C .  E. Green 561.
F u r t h e r ,  h e  w o u l d  b e  d i s a b l e d  f r o m  p e r f o r m i n g  t h e  

p u b l ic  d u t y  c a s t  u p o n  h i m .  10 Cyc. 1090 C. 2.
III.

F .A R N U M  H A D  N O  P O W E R  T O  C O N V E Y  T H E  

F R A N C H I S E S .

I.  H e  h a d  ( u n l e s s  h e  h a d  lo s t  i t )  a  f r a n c h i s e  or p o w e r  

o f  f o r m i n g  a  n e w  c o r p o r a t i o n .  T h e  c o r p o r a t i o n  e x i s t e d  b u t  

w a s  n o t  y e t  o r g a n i z e d .  C o u l d  t h i s  r ig h t ,  f r a n c h i s e  a n d  

p r i v i le g e  b e  t r a n s f e r r e d  to  a n o t h e r ?

“ P o w e r  to  s e l l  t h e  f r a n c h i s e  o f  f o r m i n g  a  n e w  c o r p o -

ra t io n ,  o r  in o t h e r  w o r d s  to  c r e a t e  a  n e w  c o r p o r a t i o n  b y  

a p p o i n t i n g  t h e  c o r p o r a t o r s ,  c a n  n e v e r  b e  i m p l i e d  n o r  is  s u c h  

p o w e r  i n c l u d e d  in  a  g r a n t  o f  p o w e r  to  s e l l  o r  m o r t g a g e  t h e  

p r o p e r t y  a n d  f r a n c h i s e s  o f  a  c o m p a n y . ”

Morowiti Private Corp. 936.

Noyes on Inter Corporate Relations Sec. 122, n 4
it f ,  138, ¡39-
Randolph vs. Lamed 12 C. E. Green 561.
B u t  F a r n u m  did  n o t  a t t e m p t  to  tra n s fe r ,  a  m e r e  p o w e r  

o f  a p p o i n t m e n t ,  h e  a t t e m p t e d  to  g r a n t  a  g a s  f r a n c h i s e .

B e i n g  a  c o r p o r a t i o n ,  h e  c o u l d  n o t  m a k e  t h e  g r a n t  b e -

c a u s e  h e  h a d  n o l e g i s l a t i v e  s a n c t i o n  f o r  s o  d o in g .

Attorney General vs. RR. 5  T>ick, at pe 65.
7  cAm. <Sr Eng. 2 Ed. 7 5 / .

Rangan vs. Atken 9 Penn. 613.

A  c o r p o r a t i o n  o f  a n y  k i n d ,  w h e t h e r  s t r i c t l y  p r i v a t e ,  

or q u a s i - p u b l i c ,  m a y  in t h e  a b s e n c e  o f  c o n s t i t u t i o n a l  r e -

s tr ic t io n ,  b e  e x p r e s s l y  a u t h o r i z e d  b y  t h e  L e g i s l a t u r e  to  s e l l ,  

e a s e  or m o r t g a g e  its  f r a n c h i s e s  a n d  s p e c i a l  p r i v i l e g e s ,  a n d

or a n y  p a r t  o f  i ts  p r o p e r t y ,  w h e t h e r  n e c e s s a r y  to  t h e

p e r f o r m a n c e  o f  its  d u t y  or n ot .  In s u c h  c a s e ,  t h e  m o d e

a n d  t e r m s  o f  t r a n s f e r  p o i n t  o u t  *  *  b y  t h e  s t a t u t e  m u s t

0 o w e d ,  a n d  a  c o n v e y a n c e ,  l e a s e  or m o r t g a g e  c a n  b e
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m a d e  o n l y  fo r  t h e  p u r p o s e s  s p e c i f i e d . ”

Id. 7 5 /  a n d  n o t e s .

See note y Am. St. Rep. 723.
Black vs. Canal Co. 7 C. E. Green 399 and cases cited.
‘Black vs. Canal Co. 9 C .E . Green 463.
33 Am. St. Rep. 390, 4°4 '
It is clear that Farnum, at the sale, was the “ person 

for or on whose account such property, powers, immuni-
ties, privileges and franchises”  were purchased. His 
subsequent acts, and his deed from the Receiver, and his 
own deed to Holbrook sufficiently show that. And so he 
became and was a body politic and corporate with certain 

franchises.
He might organize this corporation and invest it with 

life, and when given officers and directors this artificial 
person might act, and exercise powers and franchises. 
This franchise of organizing the corporation could not be 
transferred, as has been said. And the franchises of the 
embryo corporation, its privilege to operate a gas works, 
and use the public highways, could not be alienated with-
out legislative sanction, even if the corporation had been 
organized and become possessed of all its powers.

But it is doubtful if the new corporation (Farnum) was 
ever endowed with the franchises that it might have be-
come fully possessed of when organized.

For it seems quite consonant with our system of 
jurisprudence to construe the words “ may organize”  as 
mandatory (20 Am. G  Eng. 2nd Ed. 2 39)) and to hold that 
the organization of the new corporation was a condition 
precedent to its investment with and exercise of the fran-
chises the Legislature had conferred on it when it should 
organize. The Act of 1881 was necessary in our system of 
laws because special charters for organized corporations 
could no longer be granted after the Constitutional Amend-

ments of 1875.
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S e e  io Cyc. 282 n o t e  “ R i g h t s  o f  p u r c h a s e r s  p e n d i n g  

r e o r g a n i z a t i o n . ”

Morowit{ Private Corp. Sec. 42.
T h e  d e f e n d a n t  d e n i e s  in e f f e c t  t h a t  F a r n u m  a c c e p t e d  

th e  c h a r t e r  c o n f e r r e d  b y  t h e  A c t  o f  1 8 8 1 ,  fo r  it  c l a i m s  t h a t

h e  t o o k  o v e r  a n d  o p e r a t e d  t h e  w o r k s  a n d  t h e  f r a n c h i s e s  a s  
a n  i n d i v i d u a l .

It d o e s  n o t  f o l l o w  t h a t  b e c a u s e  F a r n u m  did  n o t  c h o o s e  

to  a c c e p t  t h e  c h a r t e r  a n d  o r g a n i z e  t h e  n e w  c o m p a n y ,  t h e  

f r a n c h i s e s  t h e r e u p o n  v e s t e d  in himself a s  a n  i n d i v i d u a l .  

T h e y  w e r e  a l r e a d y  v e s t e d  in t h e  n e w  c o r p o r a t i o n .  H e  

c o u ld  n o t  c a u s e  t h e m  to  v e s t  in h i m s e l f ,  b y  m e r e  n e g l e c t  

a n d  fa i l u r e  to  e x e c u t e  t h e  s t a t u t e .  T h i s  w o u l d  b e  t a k i n g  

a d v a n t a g e  o f  h is  o w n  w r o n g ,  a n d  f u r t h e r  w o u l d  b e  v o i d  b e -

c a u s e  it w o u l d  a m o u n t  to  a  t r a n s f e r  t o  h im  a s  a n  i n d i v i d u a l  

b y  t h e  c o r p o r a t i o n  h e  c o n s t i t u t e d  o f  i ts  f r a n c h i s e s ,  w i t h o u t  

l e g i s l a t i v e  s a n c t i o n ,  w h i c h  w a s  u l t r a  v i r e s  t h e  n e w  c o r p o -

ra t io n .  B u t  F a r n u m  did  in  f a c t  b y  f o r c e  o f  t h e  s t a t u t e ,  

a c c e p t  t h e  g r a n t  b y  t h e  m e r e  a c t  o f  p u r c h a s i n g ;  a l t h o u g h  

h e  fa i le d  to  g i v e  t h e  c o r p o r a t i o n  l i f e  a n d  p e r p e t u i t y  b y  o r -

g a n i z i n g  it a s  r e q u i r e d  b y  t h e  s t a t u t e .

T h e  a r g u m e n t  t h a t  if  F a r n u m  did  n o t  s e e  f it  to  a v a i l  

h i m s e l f  o f  t h e  p r o v i s i o n s  o f  t h e  A c t  o f  1 8 8 1 ,  h is  t i t le  w a s  

n ot im p a ir e d  b y  it  is  b a s e d  o n  t h e  a s s u m p t i o n  t h a t  F a r n u m ,  

m  h is  o w n  p r o p e r  p e r s o n ,  h a d  t i t le ,  w h i c h  w a s  n o t  so . 

T h e  c o r p o r a t io n  w h i c h  h e  c o n s t i t u t e d  h a d  t i t le ,  b u t  h e  did  

n ot a s  a n a t u r a l  p e r s o n .  A  c o r p o r a t i o n ,  a s  M r. C o r b i n  a d -

m itted  b e l o w ,  a n d  a s  a l l  t h e  c a s e s  a n d  a u t h o r i t i e s  h o ld ,  

n e e d s  s t a t u t o r y  p o w e r  to  e n a b l e  it  to  c o n v e y  a  f r a n c h i s e ;  

an d  th e  c o r p o r a t io n  w h i c h  F a r n u m  c o n s t i t u t e d  w a s  w i t h o u t  

s t a t u t o r y  a u t h o r i t y  to  c o n v e y .

S i n c e  t h e  f r a n c h i s e  w a s  t h a t  o f  t h e  c o r p o r a t i o n  c r e a t e d  

b y  t h e  T u r n p i k e  A c t ,  h e  c o u l d  n o t  u s e ,  n o r  in  a n y  w a y  a c -

quire  t h e  f r a n c h i s e  o f  t h a t  c o r p o r a t i o n ,  a s  a n  i n d i v i d u a l .

If th e  f r a n c h i s e s  o f  t h e  V i n e l a n d  G a s  L i g h t  C o m p a n y
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e v e r  p a s s e d  a t  a l l  b y  t h e  R e c e i v e r ' s  d e e d ,  t h e y  p a s s e d  to  a 

c o r p o r a t i o n  a n d  n o t  a n  i n d i v i d u a l ,  a n d  b e c a u s e  o f  l a c k  o f  

s t a t u t o r y  a u t h o r i t y ,  t h e  f r a n c h i s e s  b e s t o w e d  o n  t h e  n e w  

c o r p o r a t i o n  c o u l d  n o t  b e  a l i e n a t e d ,  or in  a n y  w a y  a c q u i r e d  

b y  F a r n u m ,  t h e  i n d i v i d u a l .

N o t w i t h s t a n d i n g  t h e  d e f e n d a n t ,  in  t h e  c o u r t  b e l o w ,  

d e n i e d  in  o n e  b r e a t h  t h a t  F a r n u m  a c c e p t e d  t h e  p r o v i s i o n s  

o f  t h e  T u r n p i k e  A c t ,  in  a n o t h e r  p a r t  o f  t h e i r  a r g u m e n t  t h e i r  

c o u n s e l  m a d e  a  d i r e c t l y  c o n t r a r y  s u g g e s t i o n ,  to  w i t :

T h a t  t h e  V i n e l a n d  L i g h t  &  P o w e r  C o .  w a s  f o r m e d  a s  

p a r t  o f  a  g e n e r a l  s c h e m e ,  to  e x e c u t e  t h e  p r o v i s i o n s  o f  t h e  

T u r n p i k e  A c t ,  w h e r e b y  t h e  c o m p a n y  s u c c e e d e d  to  t h e  

p l a c e  o f  t h e  p u r c h a s e r  a t  t h e  R e c e i v e r ’ s  s a l e .  B u t  t h a t  

c o n t e n t i o n  is  n o t  b o r n e  o u t  ( a )  b y  t h e  f a c t  t h a t  F a r n u m  

d e e d e d  to  a  s t r a n g e r ,  i n s t e a d  o f  to  t h e  V i n e l a n d  L i g h t  &  

P o w e r  C o . ;  ( b )  b y  t h e  c h a r t e r  o f  t h a t  c o m p a n y  w h i c h  s e t s  

f o r t h  i ts  o b j e c t s ;  ( c )  b y  t h e  f a c t  t h a t  n e i t h e r  F a r n u m  n or 

H o l b r o o k  j o i n e d  in  t h e  i n c o r p o r a t i o n ;  a n d  ( d )  t h a t  H o l b r o o k  

h i m s e l f  did  n o t  a t t e m p t  to  c o n v e y  t h e  f r a n c h i s e ,  b u t  o n l y  

to  l e a s e  it ,  a n d  h e l d  a  r e v e r s i o n  to  h i m s e l f  a n d  h i s  h e i r s  

a f t e r  t h e  e x p i r a t i o n  o f  n i n e t y - n i n e  y e a r s .  T h e  p r o c e e d i n g s  

p r o v i d e d  fo r  in t h e  A c t  o f  18 8 1  a r e  d i s t i n c t l y  d i f f e r e n t  fr o m  

t h o s e  p u r s u e d  in  o r g a n i z i n g  t h e  d e f e n d a n t  c o r p o r a t i o n .  It 

is  p e r f e c t l y  p l a i n ,  t h a t  t h e  t r a n s a c t i o n  w a s ,  a s  to  H o l b r o o k ,

a  m e r e  s t o c k  j o b b i n g  s c h e m e .

2 .  T h e  f r a n c h i s e  o f  t h e  V i n e l a n d  G a s  L i g h t  C o m -

p a n y  c o u l d  n o t  b e  c o n v e y e d  b y  F a r n u m  to  H o l b r o o k .  T h e  

f r a n c h i s e s  h a d  c e a s e d  to  e x i s t  ( a )  b e c a u s e  F a r n u m  fa i le d  

a n d  n e g l e c t e d  to  r e i n v i g o r a t e  t h e m  b y  o r g a n i z i n g  t h e  n e w  

c o r p o r a t i o n ;  ( b )  b e c a u s e  t h e y  h a d  b e e n  a b a n d o n e d ,  ( c )  

T h e  o ld  c o r p o r a t i o n  h a d  b e e n  d i s s o l v e d ;  ( d )  T h e  n e w  

c o r p o r a t i o n  h a d  a ls o  b e e n  d i s s o l v e d ;  ( e )  T h e  f r a n c h i s e s  

c a n  n e v e r  b e  r e v i v e d  w i t h o u t  l e g i s l a t i v e  s a n c t i o n .

( a ) .

T h e  f r a n c h i s e s  w e r e  l o s t  b e c a u s e  F a r n u m  f a i l e d  to  re-
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v i v e  t h e m  b y  o r g a n i z i n g  a  n e w  c o r p o r a t i o n  u n d e r  t h e  

T u r n p i k e  A c t .

It is  s e t t l e d  t h a t  t h e  c o r p o r a t e  f r a n c h i s e s  o f  t h e  V i n e -  

la n d  G a s  L i g h t  C o m p a n y  c o u l d  n o t  b e  t r a n s f e r r e d  a t  a l l ,  in 

t h e  a b s e n c e  o f  e x p r e s s  l e g i s l a t i v e  a u t h o r i t y .

7  Am. &  Eng. ( 2nd Ed.) p. 7 5 0 .

A n d  t h e n  t h e  m o d e  a n d  t e r m s  o f  t r a n s f e r  p o in t e d  o u t  

b y  t h e  s t a t u t e  m u s t  b e  f o l l o w e d .

Id. p. 7 5 / .

A n d  t h e  c o n v e y a n c e  to  F a r n u m  c o u l d  b e  m a d e  o n l y  

for t h e  p u r p o s e s  s p e c i f i e d  b y  t h e  T u r n p i k e  A c t .

Id. p. 7 5 / .

A n d  b e c a u s e  F a r n u m  f a i l e d  a n d  n e g l e c t e d  to  c o m p l y  

w i th  t h e  s t a t u t e ,  n o  c o r p o r a t i o n  w i t h  p o w e r  to  e x e r c i s e  

t h e  g r a n t  c a m e  in to  b e i n g .

It w a s  n o t  o b l i g a t o r y  o n  F a r n u m  to  o r g a n i z e  t h e  n e w  

c o r p o r a t io n .  It w a s  m a n d a t o r y  o n  h im  to  p e r f o r m  c e r t a i n  

c o n d it io n s  p r e c e d e n t  in o r d e r  to  o r g a n i z e  t h e  n e w  c o m -

p a n y ,  b u t  h e  w a s  n o t  b o u n d  to  o r g a n i z e  it  u n l e s s  h e  

c h o s e  to  do so .

“ It m a y  b e  s a f e l y  p r e d i c a t e d  t h a t ,  w h e t h e r  it  is  or is 

n ot t h e o r e t i c a l l y  u l t r a  v i r e s  o f  a  c o r p o r a t i o n  to  a l l o w  i ts  

m e m b e r s  to d ie  o u t  t o t a l l y ,  o r  a s  to  a n y  i n t e g r a l  p a r t ,  

( a n d  F a r n u m ,  w h o  w a s  a t  m o s t  a  c o r p o r a t i o n  s o l e ,  a n d  t h e  

o n l y  i n te g r a l  p a r t  t h e r e o f ,  is  d e a d )  t h e  C r o w n  a t  l e a s t  

w i ll  n ot  i n t e r v e n e  to  p r e v e n t  t h i s .  If t h e  m e m b e r s  t h e m -

s e l v e s  f ind  t h e  d u t y  to o  o n e r o u s ,  or do n o t  v a l u e  t h e  

p r i v i le g e s  s u f f i c i e n t l y  to  k e e p  t h e m  a l i v e ,  n e i t h e r  p o l i t ic a l  

n e c e s s i t ie s  n or  p u b l i c  n e e d s  c a n  n o w  b e  d e e m e d  s u f f i c i e n t l y  

p r e s s in g  to  r e q u i r e  t h a t  c o r p o r a t i o n s  s h o u l d  b e  m a d e  to  d i s -

c h a r g e  th e ir  f u n c t i o n s . ”

Greens TBrice’s Ultra Vires, Title “ Dissolution Ere.’ ’ 
P’ 65S- A n d  t h 's  is  e s p e c i a l l y  s o  w i t h  r e g a r d  to  c o r p o -

rations o r g a n i z e d  fo r  p ro f i t .  Id.
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(b).
The franchises which passed to the new corporation 

had been abandoned when the transfer to Holbrook was 
made, and if not they were abandoned by the making of 

the Farnum deed.
After the Receiver’s sale, a new corporation was 

created through the powers conferred on Farnum by 
the Turnpike Act, but because of Farnum’s neglect, its 
powers remained suspended in his lifetime. At Farnum s 
death the corporation ceased to exist.

“ A mere neglect by a corporation to exercise its cor-
porate functions will not per se operate as a dissolution so 
long as the power of resuming them remains in the corpo-

ration.”
9  Am. Sr Eng. ( 2nd Ed.) 558.
“ An omission to elect officers or directors for a corpo-

ration though such functionaries are necessary to valid 
corporate action, will not dissolve the corporation as long as 
the members or stockholders retain the right to assemble 

and supply the vacancies.”
9  Am. Sr Eng. ( 2nd Ed.) 558.
But here, the power to resume the corporate function, 

which power was conferred on Farnum, is gone, and there 
are no officers, members or stockholders to assemble and 

supply any vacancies.
(c )  .

The Vineland Gas Light Co. has been dissolved.
At the Receiver’s sale its secondary franchises were 

conveyed to Farnum, and he was created a new corporation 
for the purpose of taking the franchises. But the old com-

pany was dissolved by the Receiver’s sale.
Morowit% Private Corp. y28.

(d ) .
The new corporation has likewise ceased to exist. 

Farnum failed to invigorate the new corporation, and its
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f r a n c h i s e s  c o n t i n u e d  in  a b e y a n c e  p e r h a p s  u n t i l  h i s  d e a t h ,  

or, a s  I n f o r m a n t  c o n t e n d s ,  o n  its  c o m p l e t e  a b a n d o n m e n t  

t h e r e o f  e v i d e n c e d  b y  t h e  F a r n u m  d e e d ,  B u t  a t  F a r n u m ’ s 

d e a th ,  t h e  n e w  c o r p o r a t i o n  c e r t a i n l y  c e a s e d  to  e x i s t  a n d  its  

f r a n c h i s e s  r e v e r t e d  to t h e  S t a t e .  9  C. E. Green at p. 465.
F a r n u m  w a s  t h e  o n l y  m e m b e r  o f  t h e  n e w  c o r p o r a t i o n ,  

its s o le  c o r p o r a t e  f a c t o r .  H e  w a s  m o r e  t h a n  a n  i n t e g r a l  

p a r t ;  h e  w a s  t h e  n e w  c o r p o r a t i o n .

It h a s  b e e n  u n i f o r m l y  h e l d  b y  a l l  t h e  a u t h o r i t i e s ,  t h a t  

a t  t h e  d e a t h  o f  a l l  t h e  m e m b e r s ,  or l o s s  o f  a n  i n t e g r a l  p a r t  

a c o rp o ra t io n  is d i s s o l v e d ,  b y  r e a s o n  o f  i ts  b e i n g  in s u c h  a 

c o n d it io n  a s  to  b e  i n c a p a b l e  o f  c o n t i n u i n g  i t s e l f .

9  Am. <Sr Eng. ( 2nd Ed.) 5 5 7 .

A  c o r p o r a t io n  p e r i s h e s  w h e t h e r  t h e  w h o l e  o f  i ts  m e m -

b e r s  h a v e  d ie d  o u t ,  or t h e  w h o l e  o f  t h o s e  w h o  c o n s t i t u t e  a n  

in te g r a l  a n d  e s s e n t i a l  p a r t ,  p r o v i d i n g  t h e r e  is  n o  m e a n s  o f  

r e p a ir in g  t h e  b r e a c h .

Greens "Brice’s Ultra Uires, 6 5 5 .

Morowiti Private Corp. Sec. 1007 Grc.
B y  h is  f a i l u r e  to  o r g a n i z e  t h e  n e w  c o r p o r a t i o n  t h e  

f r a n c h i s e s  c o n f e r r e d  on  it  w e r e  lo s t.  It w a s  n o t  n e c e s s a r y  

t h a t  t h e  s t a t u t e  s h o u l d  e x p r e s s l y  s o  p r o v i d e .  B y  F a r n u m ’ s 

n e g le c t ,  a n d  b y  h is  d e e d  h e  s h o w e d  n o t  o n l y  t h a t  h e  did  

n o t  c h o o s e  to  r ip e n  t h e  c o r p o r a t e  p o w e r s  c o n f e r r e d  u p o n  

him  a s  a  c o r p o r a t i o n  b y  t h e  A c t  o f  1 8 8 1 ,  a n d  t h a t  h e  

a b a n d o n e d  t h e m ;  b u t  t h e  c o r p o r a t i o n  h e  c o n s t i t u t e d  i f  it  

had  n ot  b e e n  d i s s o l v e d  b y  m i s u s e r  or b y  a b a n d o n m e n t  o f

its  f r a n c h i s e ,  b y  h is  d e a t h  s u r e l y  b e c a m e ,  ip s o  f a c t o ,  d i s -
s o lv e d .

His  d e a t h  w a s  a  c i r c u m s t a n c e  w h i c h  c r e a t e d  a n  i n -

c a p a c i t y  to  r e v i v e  or r e s u s c i t a t e  t h e  p o w e r s  o f  t h e  
c o rp o ra t io n .

10 Cyc. 1293 D.

T h e  f r a n c h i s e  r e v e r t e d  to  t h e  S t a t e  b e c a u s e  o f  t h e  

a b a n d o n m e n t  o f  t h e m .  T h e  C o u r t  o f  E r r o r s  s e e m s  s o  to
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h o ld  in  Black v. Canal Co., 9 C. E. Green at p. 463. B u t  a t  

a n y  r a t e ,  a t  t h e  d i s s o lu t i o n  o f  t h e  c o r p o r a t i o n ,  c a u s e d  b y  

F a r n u m ’ s  d e a t h ,  t h e  f r a n c h i s e s  o f  t h e  n e w  c o r p o r a t i o n  r e -

v e r t e d  to  t h e  S t a t e .  Id.
It w a s  n o t  a  f o r f e i t u r e ,  b u t  a  r e v e r s i o n  to  t h e  S t a t e  o f  

i ts  s o v e r e i g n t y .

T h e  c a s e  in  C o u r t  p r e s e n t s  a n  e x a m p l e  o f  a  c o m p l e t e  

d is s o lu t i o n  o f  a  c o r p o r a t i o n ,  u n d e r  t h e  f a m i l i a r  c o m m o n  l a w  

r u l e .  N o n e  o f  t h e  e x c e p t i o n s ,  s o  e a g e r l y  s e i z e d  u p o n  b y  

c o u r t s  a s  a n  e x c u s e  to  a v o i d  a  ju d i c i a l  d e t e r m i n a t i o n  o f  

c o r p o r a t e  d i s s o lu t i o n ,  is  a p p l i c a b l e  h e r e .  H e r e  t h e r e  is  n o  

c a p i t a l  s t o c k  d e s c e n d i b l e  to  p e r s o n a l  r e p r e s e n t a t i v e s .

T h e  n e w  c o r p o r a t i o n  h a s  b e e n  d i s s o l v e d .

(e).
T h e  n e w  c h a r t e r  c a n  n e v e r  b e  r e v i v e d  w i t h o u t  l e g i s l a -

t i v e  s a n c t i o n .

Greens ‘Brice’s Ultra Fires, 636.
“ T h e  i n c a p a c i t y  to  r e v i v e  or r e s u s c i t a t e  t h e  p o w e r s  o f  

a  c o r p o r a t i o n  m a y  a r i s e  f r o m  t h r e e  c a u s e s :  1 s t ,  t h e  a b s e n c e  

o f  t h e  n e c e s s a r y  o f f ic e r s  w h o  a r e  r e q u i r e d  to  b e  p r e s e n t ,  

w h e n  t h e  d e f i c i e n c y  is  to  b e  s u p p l i e d ,  or t h e i r  i n c a p a c i t y  

or n e g l e c t  to  do  s o m e  a c t  w h i c h  is  r e q u i r e d  to  t h e  v a l i d i t y  

o f  t h e  a p p o i n t m e n t :  2 n d ,  t h e  w a n t  o f  t h e  n e c e s s a r y  c o r -

p o r a t o r s  w h o  a r e  r e q u i r e d  to  u n i t e  in  t h e  a p p o i n t m e n t :  a n d  

3 rd ,  t h e  w a n t  o f  t h e  p r o p e r  p e r s o n s  f r o m  w h o m  t h e  a p -

p o i n t m e n t  is  to  b e  m a d e . ”

Phillips v. IVickenham, 1 Paige (A/. Y.) 390, cited in

note 3, p. 337, 9 4 m. EnS- (2nd Ed-)
H e r e  t h e  i n c a p a c i t y  e x i s t s ,  b e c a u s e  o f  o n e  o f  t h e  f irst

c a u s e s  s p e c i f i e d ,  v i z .  t h e  p r e s e n t  i n c a p a c i t y  o f  F a r n u m  a n d  

h is  n e g l e c t  to  do  t h e  a c t s  r e q u i r e d  b y  t h e  p r o v i s i o n s  o f  th e  

T u r n p i k e  A c t .

A n d  s o ,  in t h e  a b s e n c e  o f  s t a t u t o r y  a u t h o r i t y ,  t h e  n e w  

c o r p o r a t i o n  is  b e y o n d  r e s u s c i t a t i o n .

T h e  r i g h t  to  o r g a n i z e  t h e  n e w  c o r p o r a t i o n  w a s  a  per-



s o n a l  t r u s t  c o n f e r r e d  b y  t h e  S t a t e  u p o n  F a r n u m ,  w h i c h  h e  

c o u ld  n o t  t r a n s f e r  w i t h o u t  t h e  c o n s e n t  o f  t h e  S t a t e .  

Morowitz Private Corp. Sec. 936.

“ F r a n c h i s e s  a r e  p a r t s  o f  t h e  s o v e r e i g n  p o w e r  d e l e g a t e d  

to  a s u b j e c t ,  a n d  p r i v i l e g e s  to  w h i c h  o t h e r  c i t i z e n s  a r e  n o t  

e n t i t l e d ,  in  s u c h  g r a n t s  t h e  S t a t e  r e g a r d s  t h e  c h a r a c t e r  

o f  t h e  g r a n t e e ,  i f  a n  i n d i v i d u a l ,  a n d  t h e  g u a r d s  a n d  

r e s t r i c t i o n s  p l a c e d  u p o n  t h e  a r t i f ic ia l  b o d y  w h e n  t h e  g r a n t  

o f  a  f r a n c h i s e  is  g i v e n  t o  a  c o r p o r a t i o n ,  t h e  m e m b e r s  o f  

w  ic h  a r e  c o n t i n u a l l y  c h a n g i n g  b y  t r a n s f e r  o f  s t o c k  T h e  

e x e r c i s e  o f  t h e  f r a n c h i s e  is  t h e r e f o r e ,  a  p e r s o n a l  t r u s t ,  w h i c h

Co w e r t ’ ’b e  t r a n S f e r r e d  w i t h o u t  c o n s e n t  o f  t h e  s o v e r e i g n

Green’s Brice’s Ultra Fires p. 104.

A n d  t h e  p o w e r  w a s  v e s t e d  in  h im  a s  a  c o r p o r a t i o n  s o l e  

and did n o t  g o  to  h i s  h e i r s ,  s o  t h a t  F a r n u m ’ s  p l a c e  is  n o t  

s u c c e e d e d  t o  b y  h i s  p e r s o n a l  r e p r e s e n t a t i v e s ,  n o r  b y

t h a t  r° °  ' S a S S ‘g n e e -  F o r ’ a t  F a r n L ,m ’ s  d e a t h ,  a s s u m i n g  
th a  a n y  c o r p o r a t e  f r a n c h i s e  t h e n  r e m a i n e d  in h i m ,  t h e y

c o u ld  n o t  g o  to  a n  h e i r  o r  p e r s o n a l  r e p r e s e n t a t i v e ,  fo r  h e  

w a s  a  c o r p o r a t io n  a n d  t h e  p o w e r s  w o u l d  h a v e  v e s t e d  in h is  

s u c c e s s o r s  i f  t h e r e  h a d  b e e n  a n y ;  a n d  h i s  a t t e m p t e d  a s -

s i g n m e n t  to  H o l b r o o k  w a s  a  n u l l i t y .

IV .

H O L B R O O K  H A D  N O  P O W E R  T O  T A K E  T H E  W O R K S  

U N D E R  T H E  F A R N U M  D E E D .

If a  f r a n c h i s e ,  n e c e s s a r i l y  a p p e r t a i n i n g  to  t h e  w o r k s  

p a s s e d  w i t h  t h e m ,  H o l b r o o k  c o u l d  n o t  t a k e  t h e  w o r k s  

F o r  t h e  o n l y  a u t h o r i t y  to  m a k e  a n y  s a l e  o f  t h e  fran 
c h ,s e  is  fo u n d  in t h e  t w o  A c t s  o f  t h e  L e g i s i a t u r e  h e r e i n b e

excepT bv°ned: ° f WWCh aUth0r‘ZeS any transfer
c o n str u e d ^ s tr ic t ly !* 01^  ^  ‘ h ° Se S ta tU te s  “ » *  b e

Black vs. Canal Co. 7  C .  E.G. S99, 4o,
9 C. E. G. at p. 4J4'
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Noyes on Inter Cor. Rel. Sec. 139.
T h e r e  is  n o  s t a t u t o r y  a u t h o r i t y  fo r  a  t r a n s f e r  o f  t h e  

f r a n c h i s e  to  a n y  i n d i v i d u a l ,  a n d  w i t h o u t  s u c h  a u t h o r i t y  

H o l b r o o k  c o u l d  n o t  t a k e  t h e  w o r k s ;  b e c a u s e  t a k i n g  t h e  

w o r k s  n e c e s s a r i l y  i n v o l v e d  t h e  t a k i n g  o v e r  o f  a  f r a n c h i s e  

to  m a i n t a i n  a n d  o p e r a t e  t h e m .

IMemphis Src. R %  vs. Commissioners. Id.
I"Morgan vs. Louisiana Id.
‘Black vs. Canal Co. 9 C. E. G. at p. 766.
T h e  r i g h t  to  u s e  t h e  p u b l i c  s t r e e t s  fo r  t h e  p u r p o s e  o f  

p l a c i n g  p i p e s  t h e r e i n  t h r o u g h  w h i c h  g a s  m a y  b e  f u r n i s h e d

to c u s t o m e r s  is  a  r i g h t  w h i c h  t h e  s o v e r e i g n  a l o n e  c a n  c o n -

f e r .  T h e  r u le  m u s t  b e  c o n s i d e r e d  s e t t l e d ,  t h a t  n o  p e r s o n  

c a n  a c q u i r e  a  r i g h t  to  m a k e  s p e c i a l  or e x c e p t i o n a l  u s e  o f  a 

p u b l i c  h i g h w a y ,  n o t  c o m m o n  to  a l l  t h e  c i t i z e n s  o f  t h e  S t a t e ,  

e x c e p t  b y  g r a n t  f r o m  t h e  s o v e r e i g n  p o w e r .

Jersey City Gas Co. vs. Dwight, 2 Stew, at p. 248.
B u t  if  t h e  C o u r t  s h a l l  h o l d  t h a t  H o l b r o o k  t o o k  th e  

w o r k s ,  t h e n  I n f o r m a n t  i n s i s t s  t h a t  h e  c o u l d  t a k e  n o  m o re  

o f  t h e  f r a n c h i s e s  t h a n  w e r e  n e c e s s a r y  to  m a i n t a i n  a n d  

o p e r a t e  t h e  w o r k s ,  a n d  n o t  t h e  f r a n c h i s e  o f  e x t e n d i n g  t h e m  

b y  d i g g i n g  u p  t h e  s t r e e t s  a n d  h i g h w a y s . '

V .

H O L B R O O K  T O O K  N O  F R A N C H I S E  U N D E R  T H E  

F A R N U M  D E E D .

I n f o r m a n t  i n s i s t s  t h a t  h e  did  n o t ,  fo r  t h e  r e a s o n s  s t a t -

e d  t o u c h i n g  t h e  q u e s t i o n s  a b o v e  d i s c u s s e d .  F a r n u m  had 

n o  a u t h o r i t y  to  c o n v e y  t h e  f r a n c h i s e ,  n o r  did  H o lb ro o k  

h a v e  p o w e r  to  t a k e  t h e m .

Noyes Inter Rel. Sec. 139.
Black vs. Canal Co. 9 C. E. G. at p. 466.
In Chicago Gas Light Sr Coke Co. vs. The Peoples Gas 

Light Sr Coke Co. 16 Amer. Sr Eng. Corporation cases, 377, 
bottom of page 381, quoting from, New Orleans Gas Co. vs.
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Louisiana Light Co. 115 U. S. 650,
th e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  s a y s :

A m a n u f a c t u r e r  o f  g a s  a n d  its  d i s t r i b u t i o n  f o r  p u b l i c  

an d  p r i v a t e  u s e  b y  m e a n s  o f  a  p i p e  la id  u n d e r  l e g i s l a t i v e  

a u t h o r i t y  in t h e  s t r e e t s  a n d  w a y s  o f  a  C i t y  is  n o t  a n  o r d i -

n a r y  b u s i n e s s  in  w h i c h  e v e r y o n e  m a y  e n g a g e  b u t  is  a  

f r a n c h i s e  b e l o n g i n g  to  t h e  G o v e r n m e n t  to  b e  g r a n t e d  fo r  

th e  a c c o m p l i s h m e n t  o f  p u b l i c  o b j e c t s  to  a n y  c o n s u m e r s  

- w h o m s o e v e r  a n d  o n  w h a t  t e r m s  it  p l e a s e s .  It is  a  b u s i n e s s  

o f  a p u b l ic  n a t u r e  a n d  m e e t s  a  p u b l i c  n e c e s s i t y  fo r  w h i c h  

th e  S t a t e  m a y  m a k e  p r o v i s i o n .  It is o n e  w h i c h  s o  f a r  fr o m  

a f f e c t in g  t h e  p u b l i c  i n j u r i o u s l y  h a s  b e c o m e  o n e  o f  t h e  m o s t  

im p o rta n t  a g e n c i e s  o f  c i v i l i z a t i o n  f o r  t h e  p r o m o t i o n  o f  t h e  

p u b lic  c o n v e n i e n c e  a n d  p u b l i c  s a f e t y .

T h e  r ig h t  to  o p e r a t e  a  g a s  p l a n t  w o r k s ,  a n d  to  i l l u m i -

n a te  a  c i t y ,  is  n o t  a n  a n c i e n t  o r  u s u a l  o c c u p a t i o n  o f  c i t i z e n s  

g e n e r a l l y .  N o  o n e  h a s  t h e  r i g h t  to  d i g  u p  t h e  s t r e e t s  a n d  

l a y  d o w n  g a s  p ip e s ,  e r e c t  l a m p  p o s t s  a n d  c a r r y  o n  t h e  

b u s in e s s  o f  l i g h t i n g  t h e  s t r e e t s  a n d  h o u s e s  w i t h o u t  s p e c i a l  

a u t h o r i t y  fro m  t h e  s o v e r e i g n .  It is  a  f r a n c h i s e  b e l o n g i n g  

to th e  S t a t e  a n d  in  t h e  e x e r c i s e  o f  t h e  p o l i c e  p o w e r ,  t h e  

S ta te  c o u ld  c a r r y  o n  t h e  b u s i n e s s  i t s e l f  o r  s e l e c t  o n e  o f  

s e v e r a l  a g e n t s  to  do s o .

New Orleans Gas Light Co. v. Louisiana Light Co. 115
U. S. 650.

Crescent City Gas Light Co. v. N. O. Gas Light Co. 2 7  
La. Am. 14J.

P l a i n l y  a  f r a n c h i s e  p o s s e s s e d  b y  a  c o r p o r a t i o n  c a n n o t  

be t r a n s fe r r e d  to  a n  i n d i v i d u a l ,  u n l e s s  it  is  s u c h  a  f r a n c h i s e  

as an in d iv id u a l  m i g h t  h o ld  a n d  e x e r c i s e .  A  f r a n c h i s e  p e r -  

nal to t h e  g r a n t e e  a l r e a d y  p o s s e s s e d  o f  it  c a n n o t  b e  s o ld  

to an in d iv id u a l ;  n o r  c a n  a  f r a n c h i s e  to  o p e r a t e  a  r a i l r o a d ,  

since  th is  w o u l d  h a v e  t h e  e f f e c t  o f  t u r n i n g  a  f r a n c h i s e  

g  nted for a p u b l ic  b e n e f i t  in to  a  m e r e  m e a n s  o f  p r i v a t e  

m o lu m e n t ,  noi c a n  a  n a v i g a t i o n  c o m p a n y  g r a n t  to  a n  in-



d i v i d u a l  t h e  p r i v i l e g e  o f  t a k i n g  w a t e r  f r o m  its  d a m  fo r  

p r i v a t e  p u r p o s e s .  B u t  o f  c o u r s e  t h e  L e g i s l a t u r e  m a y  

a u t h o r i z e  t h e  s a l e  o f  t h e  f r a n c h i s e  o f  a  c o r p o r a t i o n  to  a  

n a t u r a l  p e r s o n ,  a n d  s u c h  a  s t a t u t e  w i l l  n o t  b e  u n c o n s t i -

t u t i o n a l . ”

io Cyc. 1094, 7 .

T h e  c a s e  o f  a  f e r r y  f r a n c h i s e  m e n t i o n e d  in  t h e  c o u r t  

b e l o w ,  s t a n d s  o n  a  d i f f e r e n t  f o o t i n g .  T h o u g h  e m a n a t i n g  

f r o m  t h e  s o v e r e i g n ,  t h e y  h a v e  a l w a y s  b e e n  t r a n s f e r a b l e  b y  

d e e d ,  w h e n  h e l d  b y  a n  i n d i v i d u a l  a n d  d e s c e n d  l i k e  o t h e r  

r e a l  e s t a t e .

zAm. &  Eng. Title, “ Ferries,”  1048.
10 Cyc. 1091 Notes.
Col. Br. Co. vs. Geisso 9 Nr. 39.
In Gordon v. Winchester &c. Ass n, 12 Bush. 114> Quot-

ed with approval in Louisville Gas Co. v. Citizens Gas Light 
Co. 113 U. S. 683, t h e  c o u r t  l i k e n e d  a  f e r r y  f r a n c h i s e  to  a 

t a v e r n  l i c e n s e ;  p e r m i s s i o n  to  e r e c t  a  to l l  b r i d g e ;  t h e  r i g h t  to 

b u i ld  a  m il l  d a m ,  a n d  t h e  l i k e ;  w h i c h  p r i v i l e g e s  m a y  b e  

o w n e d  b y  i n d i v i d u a l s .  B u t  it  is  to  b e  n o t e d ,  t h a t  t h e  r ig h t  

o f  a n  i n d i v i d u a l  to  e x e r c i s e  e v e n  s u c h  p r i v i l e g e s  is  a l w a y s  

g r a n t e d  b y  s t a t u t e .

A  f e r r y  f r a n c h i s e  d i f f e r s  f r o m  a ll  o t h e r  f r a n c h i s e s  r e -

s p e c t i n g  t h e  r i g h t  to  t r a n s f e r .

10 Cyc. 1091 Note.
N o  o t h e r  f r a n c h i s e  o f  a  c o r p o r a t i o n  h a v i n g  p u b l i c  d u t ie s  

to  p e r f o r m  m a y  b e  t r a n s f e r r e d  w i t h o u t  l e g i s l a t i v e  s a n c t io n  

b e c a u s e  t h i s  w o u l d  d i s a b l e  t h e m  f r o m  d i s c h a r g i n g  t h e  p u b -

lic  d u t i e s  w h i c h  t h e y  h a v e  a s s u m e d .

10 Cyc. 1090 C  2.

A  g a s  c o m p a n y  m a y  n o t  a l i e n a t e  i ts  s e c o n d a r y  f r a n -

c h i s e s .

10 Cyc. 1092.
Id. 1132 p. 1133 q. ( / / )

T h e  s a l e  o f  a  T u r n p i k e  f r a n c h i s e ,  c i t e d  b e l o w ,  li tigat-
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ed in Clow v. Van Loan, 4 Hun N. Y. 184, w a s  a u t h o r i z e d  

b y  s t a t u t e .  S e e  t h e  t e x t  to  n o t e  23, 10 Cyc. 1094 a n d  t h e  

re p o rte d  c a s e .  T h e  a u t h o r i t i e s  h o ld  t h a t  f r a n c h i s e s  w h i c h  

i n v o l v e  a  d u t y  to  t h e  p u b l i c ,  c a n n o t  b e  t r a n s f e r r e d  w i t h o u t  

l e g i s l a t i v e  s a n c t i o n .

10 Cyc. 1090 at seq. a n d  o t h e r  a u t h o r i t i e s  h e r e i n b e f o r e  

c ited .

V I .

T H E  H O L B R O O K  D E E D  T O  T H E  D E F E N D A N T  D I D  

N O T  C O N V E Y  T H E  G A S  W O R K S .

I n a s m u c h  a s  H o l b r o o k  n e v e r  h a d  l a w f u l  t i t le  to t h e  

p lan t ,  h e  c o u ld  n o t  m a k e  a  v a l i d  d e e d  t h e r e f o r e .

If h e  h a d  t h e  w o r k s ,  h e  c o u l d  n o t  c o n v e y  t h e  s a m e  to 

th e  d e f e n d a n t  c o m p a n y ,  i f  a  f r a n c h i s e  to  o p e r a t e  a n d  m a i n -

tain  ( b u t  n o t  to  e x t e n d )  t h e  s a m e  w e n t  w i t h  t h e  p l a n t ;  fo r  

it is u ltra  v i r e s  t h e  d e f e n d a n t  to  e x e r c i s e  a  g a s  f r a n c h i s e .  

( P o i n t  V II, b . )

In w h o m  a t  p r e s e n t  is  t h e  l a w f u l  t i t le  to  t h e  g a s  p l a n t  

is n ot  in i s s u e ;  b u t  t h e  s u g g e s t i o n  m a d e  in  t h e  c o u r t  b e l o w ,  

th a t  th is  t i t le  to  t h e  w o r k s  m a y  b e  in t h e  h e i r s  o f  F a r n u m  

is n ot a c c e d e d  to ,  a l t h o u g h  p e r h a p s  t h e r e  is  s o m e  a u t h o r i t y  

for it in t h e  p r in c ip a l  la id  d o w n  in 10 Cyc. 1328 f.  B u t  it

is m o re  p r o b a b l e  t h a t  a t  t h e  d i s s o lu t i o n  t h e  c o r p o r a t e  p r o p -

e r t y  w o u l d  b e  c o n s i d e r e d  a  t r u s t  f u n d  fo r  c r e d i t o r s  o f  t h e  

corp oration  F a r n u m  c o n s t i t u t e d ;  a n d  t h e r e  b e i n g  n o  d i r e c t -

or, officer or s t o c k h o l d e r ,  o n  w h o m  t h e  t r u s t  s h a l l  d e v o l v e ,  

the  C o u r t  w i l l  a p p o i n t  a  t r u s t e e ,  p a y  c r e d i t o r s — if a n y — a n d  

turn th e  b a l a n c e  o f  t h e  p r o p e r t y  o v e r  to  F a r n u m ’ s p e r s o n a l  

r e p r e s e n t a t i v e s .

If th e  c o r p o r a t io n  F a r n u m  c o n s t i t u t e d  h a d  n o t  b e e n  d i s -

s o lve d  b y  h is  d e a t h ,  t h e  p r o p e r t y  a n d  f r a n c h i s e s  w o u l d  y e t  

be in it. S e e  a n  i n t e r e s t i n g  c a s e  in p o in t ,  Huber vs. ¿Mar-
tin, 103 N. IV. 10313 3 L. R. A. (N. 5 . )  633.
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V II .

T H E  H O L B R O O K  L E A S E  T R A N S F E R R E D  N O  R I G H T S  

O R  F R A N C H I S E S  T O  T H E  D E F E N D A N T  

C O M P A N Y .

( a )  .

H o l b r o o k  h a d  n o  f r a n c h i s e  to  c o n v e y ,  fo r  h e  h a d  t a k e n  

n o t h i n g  f r o m  F a r n u m .  B u t  if  h e  h a d  a u t h o r i t y  to  c o n v e y ,  

w h e r e  is  t h e  a u t h o r i t y  fo r  t h e  m a k i n g  o f  s u c h  a n  e x t r a o r d i -

n a r y  d o c u m e n t  a s  t h e  p r e t e n d e d  “ l e a s e ? ”  C o u l d  t h e  

f r a n c h i s e  b e  s e v e r e d  f r o m  t h e  p r o p e r t y  to  w h i c h  it  w a s  

i n c i d e n t  a n d  to  w h i c h  it  a p p e r t a i n e d ?

Chicago Gas Light Co. v. Peoples’ Gas Light Co. 16 Am. 
&  Eng. Corp. Cos. 581 and cases cited.

New Orleans Gas Co. vs. Louisiana Gas Co. 115 U. S. 

at p. 659.
( b )  .

T h e  V i n e l a n d  L i g h t  &  P o w e r  C o .  h a d  n o a u t h o r i t y  or 

p o w e r  to  t a k e  a  f r a n c h i s e  to  o p e r a t e  a n d  m a i n t a i n  a  g a s  

p l a n t  in t h e  p u b l i c  s t r e e t s .  It w a s  o r g a n i z e d  u n d e r  th e  

g e n e r a l  c o r p o r a t i o n  a c t .

T h e  d e f e n d a n t  c l a i m s  t h a t  it  is  e m p o w e r e d  to  p u r c h a s e  

a n d  u s e  a  g a s  f r a n c h i s e .  T h e  a u t h o r i t y  g i v e n  fo r  th is  

p r o p o s i t i o n  is  t h e  G e n e r a l  C o r p o r a t i o n  A c t  a s  a m e n d e d  b y  

t h e  A c t  P .  L .  18 9 9  p .  473 -

B u t  t h e  a m e n d m e n t  o f  1 8 9 9  c a n n o t  b e  c o n s t r u e d  to 

c o n f e r  a u t h o r i t y  to  o r g a n i z e  g a s  c o m p a n i e s .  Its  p r in c ip a l  

o b j e c t s  s e e m  to  h a v e  b e e n  to  c o n f e r  o n  t e l e g r a p h  a n d  t e l e -

p h o n e  c o m p a n i e s  p o w e r  to  o r g a n i z e  u n d e r  t h e  A c t  a n d  to 

o p e r a t e  o u t s i d e  o f  t h e  S t a t e ;  a n d  to  m a k e  t h e  e x c e p t i o n s  

a g a i n s t  b a n k i n g ,  s a f e  d e p o s i t  a n d  t h e  l i k e  c o r p o r a t i o n s  so 

p la in  t h a t  n o  w i l d  c a t  b a n k i n g  c o m p a n y  m i g h t  b e  i n c o r p o -

r a t e d  h e r e  to  do  b u s i n e s s  in o t h e r  S t a t e s ,  a f t e r  t h e  re v is io n  

o f  t h e  t r u s t  c o m p a n y  a n d  o t h e r  A c t s  o f  18 9 9 .  T h e  d e f e n d -

a n t  h a d  n o  a u t h o r i t y  to  o r g a n i z e  a  g a s  c o m p a n y  u n d e r  that 

A c t ,  to  o p e r a t e  in t h i s  S t a t e .
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cDomestic Tel. Co. vs. Newark 20 Vr. 348.
Dill Corp. Prec. (1902) p. 15.
Richards v. Dover 42 Vr. 402.
Montclair &c. vs. Board, 36 Vr. 516.
Assessors v. Plainfield, 48 Vr. 338.
In Fogg v. Ocean City, 6 5  A N  885, i t  w a s  l a t e l y  h e l d  b y  

th e  S u p r e m e  C o u r t  t h a t  a  s e w e r  c o m p a n y  o r g a n i z e d  u n d e r  

th e  G e n e r a l  C o r p o r a t i o n  A c t  h a s  n o  p o w e r  to  u s e  t h e  p u b -

lic h i g h w a y s ;  a n d  in Knickerbocker Trust Co. v. Assessors 
6 5 At. at p. 905, J u d g e  D i l l  s p e a k i n g  fo r  t h e  C o u r t  o f  

E rro rs  c i t e s  w i t h  a p p r o v a l  Richards v. Dover, Id.
It is c l e a r  t h a t  t h e  G e n e r a l  C o r p o r a t i o n  A c t  w a s  n o t  

in te n d e d  to  r e p e a l  t h e  G a s  A c t .  T h e  A c t  i t s e l f  is  n o t  i n -

te n d e d  to  a p p l y  to  c o r p o r a t i o n s  w h o s e  p o w e r s  a n d  p u b l i c  

d u t ie s  m a k e  t h e  A c t  i n a p p r o p r i a t e  a n d  i n a p p l i c a b l e .  T h e  

A c t  p r o v i d e s  P. L. 1898 p. 279, Sec. 2:
“ In a d d it io n  to  t h e  p o w e r s  e n u m e r a t e d  in t h e  1 s t  s e c -

tion o f  t h e  A c t  a n d  t h e  p o w e r s  s p e c i f i e d  in its  c h a r t e r ,  or 

in th e  A c t  or c e r t i f i c a t e  u n d e r  w h i c h  it  w a s  i n c o r p o r a t e d  

e v e r y  c o r p o r a t io n  *  *  s h a l l  p o s s e s s  a n d  e x e r c i s e  a l l  t h e  

p o w e r s  a n d  p r i v i l e g e s  c o n t a i n e d  in t h i s  A c t ,  s o  f a r  a s  t h e  

s a m e  a r e  n e c e s s a r y  or c o n v e n i e n t  to  t h e  a t t a i n m e n t  o f  t h e  

o b je c ts  s e t  fo r th  in s u c h  c h a r t e r  or c e r t i f i c a t e  o f  i n c o r -

poration ;  a n d  s h a l l  b e  g o v e r n e d  b y  t h e  p r o v i s i o n s  a n d  b e  

s u b je c t  to  t h e  r e s t r i c t i o n s  a n d  l i a b i l i t ie s  in  t h i s  A c t  c o n -

tain ed , so far as the same are appropriate to and not 
inconsistent with such charter or the Act under which such 
corporation was formed; a n d  n o c o r p o r a t i o n  s h a l l  p o s s e s s  or 

e x e r c is e  a n y  o t h e r  c o r p o r a t e  p o w e r s  e x c e p t  s u c h  i n -

c idental p o w e r s  a s  s h a l l  b e  n e c e s s a r y  to  t h e  e x e r c i s e  o f  

the  p o w e r s  so  g i v e n . ”

In o th e r  w o r d s ,  c o m p a n i e s  o r g a n i z e d  u n d e r  t h e  G a s  

A c t  a nd  o t h e r  g e n e r a l  l a w s  a r e  n o t  “ g o v e r n e d  b y  t h e  p r o -

v is io n s  -i- *  in  t h e  G e n e r a l  C o r p o r a t i o n  A c t ,  e x c e p t  

and o n l y  so f a r  a s  t h e  s a m e  is  a p p r o p r i a t e  to  a n d  n o t
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i n c o n s i s t e n t  w i t h  t h e  A c t  u n d e r  w h i c h  s u c h  g a s  a n d  o t h e r  

c o m p a n i e s  m a y  b e  p e r f o r m e d .

T o  h o ld  t h a t  a  g a s  c o r p o r a t i o n  m a y  b e  f o r m e d  u n d e r  

t h e  G e n e r a l  C o r p o r a t i o n  A c t ,  w i t h  p o w e r s  to  u s e  t h e  p u b -

lic  h i g h w a y s ,  w o u l d  b e  to  i m p l y  a  g r a n t  n o t  c o n t a i n e d  in 

t h a t  A c t ,  w h i c h  is  f o r b i d d e n .

Stockton v. Rc 5  Dick, at p. 65.
Fogg v. Ocean City, 6 5  At. 885.
N o t h i n g  p a s s e s  to  t h e  c o r p o r a t i o n  b y  i m p l i c a t i o n ,  w h e n  

t h e  m e a n i n g  is  d o u b t f u l ,  or w h e r e  t h e  i m p l i c a t i o n  is  u n -

n e c e s s a r y .

j o  Cyc. ic88.
T h e  c a s e  c i t e d  b e l o w ,  o f  a  w a t e r  c o m p a n y  m a k i n g  a 

c o n t r a c t ,  a s  in Slingerland v. Newark, 2 5  Vr. 62, h a s  n o  a p -

p l i c a t i o n .  S u c h  c o n t r a c t s  a r e  m a d e  u n d e r  t h e  W a t e r  A c t  

o f  1888 ( G e n e r a l  S t a t u t e s ,  2 2 1 0 ) .  T h a t  A c t  p r o v i d e s  “ t h a t  

i t  s h a l l  b e  l a w f u l  fo r  t h e  B o a r d  o f  A l d e r m e n  & c .  to  m a k e  

a n d  e n t e r  in to  a  c o n t r a c t  or a g r e e m e n t  w i t h  a n y  w a t e r  

c o m p a n y  or other company & c .  fo r  t h e  o b t a i n i n g  o f  a  s u p -

p l y  & c .  o f  w a t e r  & c . ”  S o  t h a t ,  u n d e r  t h a t  A c t ,  a n y  c o r p o -

ra t io n  m i g h t  c o n t r a c t .  ( G e n e r a l  S t a t u t e s ,  2 2 1 0 ,  S e c .  4 0 5 .)  

It g e t s  t h i s  p o w e r  b y  d i r e c t  a u t h o r i t y  o f  t h e  L e g i s l a t u r e .

A s  to  t h e  p o w e r  o f  c o n d e m n a t i o n  e x e r c i s e d  a s  in 

Slingerland v. Newark it  is  to  b e  o b s e r v e d  t h a t  t h e  C i t y  

c o n d e m n e d  t h e  l a n d s ,  u n d e r  p o w e r s  d i r e c t l y  c o n f e r r e d  on  it 

b y  t h e  A c t  F. L. 1891 p. 172. It  h a d  a g r e e d  w i t h  th e  

w a t e r  c o m p a n y  to  e x e r c i s e  i ts  p o w e r  o f  c o n d e m n a t i o n ,  a n d  

m e r e l y  c a r r i e d  o u t  t h e  c o n t r a c t .  B u t  t h e  c o m p a n y  did  not 

b y  e i t h e r  i m p l i c a t i o n ,  or b y  g r a n t ,  h a v e  a n y  s u c h  p o w e r .

2 5  Vr. at pp. 63, 65, 66.
T h e  c a s e  o f  French v. Robb, (38 Kr.260, )  c i t e d  b e lo w ,  

d o e s  n o t  a id  t h e  d e f e n d a n t .

1 .  R o b b ,  b y  t h e  A c t  o f  1 8 8 1 ,  if  h e  p u r c h a s e d  b y  

ju d i c i a l  o r d e r ,  or d e c r e e ,  w a s  c o n s t i t u t e d  a  c o r p o r a t i o n  in 

t h e  s a m e  m a n n e r  a s  w a s  F a r n u m .
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2.  T h e  p o l e w a s  e r e c t e d   b y  a u t h o r i t y   c o n f e r r e d   o n 

t h e  m u n i c i p a l i t y  u n d e r  t h e   A c t  o f 1 8 9 4 ( G e n e r a l  S t a t u t e s  

2 I 7 4 . )

3 *  R o b b  c o u l d  o n l y  u s e  t h e  p o l e  f o r p u b l i c  l i g h t i n g , b e -

c a u s e  i t s e e m s  t h e   c o r p o r a t i o n   t o  w h o s e  p r o p e r t y   a n d  

f r a n c h i s e s h e , a s  a c o r p o r a t i o n , s u c c e e d e d , h a d  n o  c o n s e n t  

o f t h e  p r o p e r t y - o w n e r s ’ , n o r a n y  f r a n c h i s e  t o u s e  t h e  p u b -

li c s t r e e t s  f o r p r i v a t e  l i g h t i n g ,  a s  r e q u i r e d  b y  t h e  A c t  o f 

- 1 8 9 6  ( P . L. 1 8 9 6 p. 3 2 2.)

4.  I t w a s  n o t  n e c e s s a r y   t h a t t h e  c o n t r a c t o r  s h o u l d  

h a v e , o f i t s e l f , s u c h  f r a n c h i s e  o f s u p p l y i n g  e i t h e r p u b l i c  o r 

p r i v a t e  c o n s u m e r s , b e c a u s e  t h e  p o w e r   o f t h e  C i t y  u n d e r 

G e n e r a l S t a t u t e s  2 1 7 4 ,  e n a b l e d  i t t o m a k e  a  c o n t r a c t  e v e n  

w i t h a p r i v a t e  p e r s o n , t h e   m u n i c i p a l  a u t h o r i t y   r e s p e c t i n g  

t h e u s e o f t h e  s t r e e t s  b e i n g  s u f f i c i e n t .

T h e r ul e of c o n st r u cti o n i s s ettl e d t h at w h at i s n ot 
cl e a rl y g r a nt e d i s wit h h el d.

Bl ac k v s. C a n al C o. 9 C. E. Gree n at p. 4 7 4.

V I I I.

C A N  T H E  S T A T E  N O W  I N T E R F E R E   W I T H   T H E   E X -

E R C I S E  O F  T H E  F R A N C H I S E S  C L A I M E D  B Y  

T H E  D E F E N D A N T ?

N o l a c h e s  m a y  b e i m p u t e d   t o  t h e   S t a t e .  T h e  S t a t e

m a y i nt e rf e r e at a n y ti m e t o p r e v e nt a n u s u r p ati o n of it s 
f r a n c hi s e s.

c .  &■  A tl. R. v s. ( M a y s U g  9 , 9 y r. at p.

2 9 A m . &  E n g.  (2 n d E d . ) 8 y.

I n t h e Mi d dl et o w n T u r n pi k e c a s e, ¡ 6  V r. 7 3.  t h e u s e r 
h a d b e e n f or a p eri o d of 1 4 y e a r s.

I t i s n o r t o o i a t e f o r  t h e  S t a t e   t o i n t e r v e n e  u n d e r t h e  

ai  d o w n  i n A t t o r n e y G e n e r al v. R R . , 2 C . E . G r e e n  2 5 ,

b el o w  f i r  t h e ° t h e r Ca S 0 S Cit e d b y t h e d ef e n d a nt 
w a s n o h at C a S e * h e bri d g e w a s c o m pl et e a n d t h e r e 

p u r pr e st ur e, n o n ui s a n c e, n o t h r e at of i n v a di n g or



further usurping the State’s franchises. Here the corpo-
ration is not contented with the franchises it has usurped, 
but seeks to extend its unlawful operations in public 

highways, thus creating a public nuisance.
In Attorney General vs. R R . 12 C. E. Green 50, a bridge 

case, the Court exercised a judicial discretion because the 
work was almost completed under color of legislative 

authority. And there was a complete remedy at law 
(p. 5 9 . )  And the work was prosecuted in good faith (58) 

while here the defendant— if Holbrook and Farnum were 
indeed back of the scheme of organization as is now 
alleged— was organized in bad faith, to aid in a stock job-
bing scheme for issuing watered stock in defiance of the 

laws intended to regulate gas companies.
In Attorney General vs. ‘Brown, 12 C . E . Green, 89, the 

highway obstructed was not used by the public, so that 
there was only an inconsiderable nuisance. Here there is 

a seizure of franchises and an exercise of usurped powers 

in highways in a well settled territory.
In Attorney General v. Hoboken, 3 C . E . Green 413, 

there was a complete remedy at law, and no threat of irre-

parable mischief, 3 G* Green at p. 4 3̂"
Sum ner v. Seaton, 2 D ick, m  was a case between two 

private litigants. The State was not a party.
The rule is that the State may interfere at any time, 

and if irreparable injury is threatened to the public, an in-
junction will go. The corporation defendant is about to do 
an ultra vires act— is doing ultra vires acts, of such nature 
as to produce public mischief, and the Attorney General as 
the representative of the public and of the Government ma> 

maintain an equitable suit for preventive relief.

Pom. Eq. Jur. par. 1093.

Stockton v. R %  5 D ick, 79.
Camden & c . R R . vs. Mays Landing % R . 19 ^  at 

P- 567-
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O n  t h e  q u e s t i o n  o f  l a c h e s ,  t h e r e  is  n o t h i n g  b e -

fore  t h e  C o u r t  to  s h o w  t h a t  a n y  m a t e r i a l  e x t e n s i o n  o f  t h e  

m a in s  a n d  s y s t e m s  o f  t h e  d e f e n d a n t ,  in  t h e  s t r e e t s  o f  

e ith e r  t h e  T o w n s h i p  or t h e  B o r o u g h  h a d  e v e r  b e f o r e  b e e n  

a t t e m p t e d .  It m a y  w e l l  b e  i n f e r r e d  t h a t  h e r e t o f o r e  t h e  

c o m p a n y  h a s  b e e n  c o n t e n t  to  m a i n t a i n  a n d  o p e r a t e  t h e  

p la n t  s u b s t a n t i a l l y  a s  it  e x i s t e d  a t  t h e  t i m e  o f  t h e  R e -

c e i v e r ’ s  s a l e .

In i n s t a n c e s  o f  p u b l i c  n u i s a n c e s ,  t h r e a t e n e d  a c t s  

in te r fe r in g  w i t h  r o a d s ,  s t r e e t s ,  h i g h w a y s ,  S t a t e  p r o p e r t y  

& c . ,  it  m a y  b e  r e g a r d e d  a s  s e t t l e d  t h a t  w h e r e  a  q u a s i -

p u b lic  c o r p o r a t i o n  e x c e e d s  i ts  c o r p o r a t e  p o w e r s  a n d  i t s  a c t s  

i n v o l v e  a  n u i s a n c e ,  or o t h e r w i s e  t e n d  to  p u b l i c  i n j u r y ,  a  

bill m a y  b e  e x h i b i t e d  a g a i n s t  s u c h  c o r p o r a t i o n  in t h e  C o u r t  

of C h a n c e r y .

Atty Gen l vs. Ant. Tobacco Co. io Dick. 366, approved 
11 Dick. 847, citing:

Atty Gen’l vs. Middle Kent Ry 1 Drew fir S. 174.
Atty Gen’l vs. RR. a  Ch. Div. 450.
*Atty Gen’l vs. R %  3 Ch. App. Cases 100.
Atty Gen'l vs. Board L. R. 1889, ¡72.
Mayor Src. &  Canal Co. 12 Pet. 91.
Penn. vs. ‘Bridge Co: 13 How. 318.
Dis. Atty vs. £7̂ R. 16 Grey, 242.
People vs. Vanderbilt 26 N. Y. 287.
Raritan fire. Co. v. ‘Del. fire. Canal et al. 3 C. E. G. 347.
Atty Gen’l vs. Del. &c. RR. Co. 12 C. E. G. 631.
See also Atty Gen’l v. Central RR. Co. 3 Dick. Ch. at 

PP- 78> 79 und 88  citing:
Atty Gen’l v. RR. I2 C. E. G. 633.
Porn Eq. Jur. par. 1093.
Thomas vs. IV. J. RR. ¡01 U. S. 71.
Greens Brice’s Ultra Vires ( 2nd Ed.) 708.
Atty Gen’l vs. Bridge Co. 21  Ch. Div. 732.
Atty Gen’l v. Board Id.
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Atty Gen’l vs. Ry 11 Ch. Div. 449.
Atty Gen’l vs. Ry / T)rew &  S. 184.
Atty Gen’l vs. Bds 55 IVis. 525.
T h e  a u t h o r i t y  is  a l l  in  f a v o r  o f  t h e  j u r is d i c t i o n  o f  t h e  

C o u r t .

It w i l l  b e  o b s e r v e d  m o r e o v e r  t h a t  t h e  d e f e n d a n t  is  n ot ,  

e v e n  d e  f a c t o ,  a  g a s  c o r p o r a t i o n ;  f o r ,  a l t h o u g h  t h e r e  is  a  

v a l i d  l a w  u n d e r  w h i c h  it  m i g h t  h a v e  b e e n  c r e a t e d  ( t h e  G a s  

A c t )  it  h a s  n o t  a t t e m p t e d ,  e v e n  c o l o r a b l y ,  t o  c o m p l y  w i t h  

t h a t  A c t .

C o n t r a c t s  b y  w h i c h  a  c o r p o r a t i o n  c r e a t e d  fo r  t h e  p e r -

f o r m a n c e  o f  a  p u b l i c  d u t y  a b n e g a t e  t h o s e  d u t i e s  b y  d e -

v o l v i n g  t h e m  o n  o t h e r s ,  w h e t h e r  in  t h e  fo r m  o f  a  l e a s e ,  

m o r t g a g e ,  s a l e s ,  or a n y  o t h e r  f o r m  o f  d e v o l u t i o n ,  a r e  u lt ra  

v i r e s  a n d  v o i d ,  u n l e s s  m a d e  w i t h  t h e  c o n s e n t  o f  t h e  L e g i s -

l a t u r e ,  10 Cyc. 1152. In c a s e  o f  s u c h  c o n t r a c t s ,  w h e r e b y  a 

c o r p o r a t i o n  s e e k s  t o  d e v o l v e  u p o n  a n o t h e r  c o r p o r a t io n  

w i t h o u t  t h e  c o n s e n t  o f  t h e  L e g i s l a t u r e ,  i ts  p u b l i c  d u t ie s ,  

t h e  C o u r t s  w i l l  n o t  a l l o w  t h e  c o n t r a c t s  to  g a i n  s t r e n g t h  

w i t h  l a p s e  o f  t i m e .  10 Cyc 11514 .(4) .
T h e  L e g i s l a t u r e  a l o n e  m a y  w a i v e  u s u r p a t i o n  o f  c o r p o -

r a t e  f r a n c h i s e s .

People vs. Phoenix "Bank, 24 Wend. (N. Y.) 451, 15 

Am. Dick. 654.
T h e  p a y m e n t  o f  a  S t a t e  t a x  w a s  n o t  a  w a i v e r  b y  the 

S t a t e .

W h e r e ,  in  q u o  w a r r a n t o  p r o c e e d i n g s  to  o u s t  a  fo re ign  

i n s u r a n c e  c o m p a n y  f r o m  t h e  r i g h t  to  do  b u s i n e s s  p ro h ib ite d  

b y  t h e  l a w s  o f  O h i o ,  t h e  d e f e n s e  s e t  up  t h a t  t h e  o f f e n c e  had 

b e e n  c o n d o n e d  b y  t h e  i s s u e  o f  a  c e r t i f i c a t e  to  t h e  o f fe n d in g  

c o r p o r a t i o n  b y  t h e  O h i o  S u p e r i n t e n d e n t  o f  In s u r a n c e ,  

M a r s h a l l ,  J .  s a id :

“ W e  a r e  a l l  o f  t h e  o p in io n  t h a t  t h e  i s s u i n g  o f  a  l ic e n s e  

to  a  f o r e i g n  i n s u r a n c e  c o m p a n y  to  d o  a  ju d i c i a l  a c t  *  

is  n o t  a  b a r  to  a  p r o c e e d i n g  a g a i n s t  i t  in  q u o  w a r r a n t o
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w h e n  it is f o u n d  to b e  e x e r c i s i n g  a n y  o f  t h e  f r a n c h i s e s  o f  

the  S t a t e  w i t h o u t  a u t h o r i t y  o f  l a w . ”

State v. Fidelity Ins. Co. 49 Ohio St. 440: jy  Am. &  
Eng. Corp. cases, 583.

See also State vs. Fidelity Ins. Co. 39 Minn. 538: 29 
Am. &  Eng. (2nd Ed.) 83.

T h e  r a t i f ic a t io n  b y  t h e  L e g i s l a t u r e  w i l l  n o t  b e  im p l ie d .

Thomas vs. West Jersey R %  Co. 101 U. S. yi.
, H e re  o n e  o f  t h e  a c t s  c o m p l a i n e d  o f ,  to  w i t ,  t h e  e x c a -

v a t io n  o f  a  l a r g e  e x t e n t  o f  h i g h w a y ,  h a s  n o t  e v e n  b e e n  

c o n s u m a t e d .  T h e  c o m p a n y  is  a b o u t  to  t r a n s g r e s s  f u r t h e r  

a g a i n s t  t h e  S t a t e ,  a n d  is  e n g a g e d  in a n  i l l e g a l  a c t  t e n d i n g  

to in ju re  t h e  p u b l i c ,  a n d  a s  to  t h a t  a c t  a n d  f u t u r e  l i k e  a g -

g r e s s io n s  t h e r e  c o u l d  b e  n o  c o m p l a i n t  o f  l a c h e s  e v e n  if  t h i s  

suit  w e r e  b y  a  p a r t y  o t h e r  t h a n  t h e  S t a t e .

Kerr, onlnj. 531: Id. 169.
21 Am. &  Eng. (2nd Ed.) yoj.

T h e  d e f e n d a n t  s a y s  t h a t  it  is  e n g a g e d  in  t h e  u n l a w -

ful a c ts  in g o o d  f a i t h ,  a n d  t h a t  a n  i n j u n c t i o n  a g a i n s t  it

p r e v e n t i n g  t h e  m a k i n g  o f  t h e  e x t e n s i o n s  to  its  m a i n s  w i l l  

in ju re  t h e  p u b l ic .

It is d e n ie d  t h a t  t h e  d e f e n d a n t  e n g a g e d  in t h e  w o r k  in 

good fa ith ,  for  i t  w o u l d  s e e m  t h a t  it  o r g a n i z e d  u n d e r  t h e  

G e n e r a l  C o r p o r a t i o n  A c t  fo r  t h e  e x p r e s s  p u r p o s e  o f  e v a d -

ing th e  l a w s  g o v e r n i n g  g a s  c o m p a n i e s ,  u n d e r  w h i c h  t h e  

sto c k  j o b b i n g  o p e r a t i o n s  o f  H o l b r o o k  a n d  F a r n u m  w o u l d  

h a v e  b e e n  i m p o s s i b l e .

T o  g r a n t  t h e  p r a y e r  o f  t h e  i n j u n c t i o n  w o u l d  n o t  in  

truth i n c o n v e n i e n c e  t h e  p u b l i c ,  b u t  w o u l d ,  in  t h e  e n d ,  c o m -  

Pe so m e  s o rt  o f  r e o r g a n i z a t i o n  o f  t h e  d e f e n d a n t  u n d e r  a 

arter w h e r e  its  s u c c e s s o r  w i l l  b e  a m e n a b l e  to  t h e  m u -  

n ia p a l  a u t h o r i t ie s ,  w i l l  b e  r e s t r i c t e d  In p r i c e  o f  g a s ,  r e g u l a t -  

d as  to m e a s u r e m e n t  a n d  q u a l i t y  o f  i ts  p r o d u c t ,  a n d  

"1 ted m i ts  c a p i t a l  to  t h e  a c t u a l  a m o u n t  o f  m o n e y  i n v e s t -

e re m ;  a n d  w i l l  b e  s u b j e c t e d  to  p r o p e r  r e g u l a t i o n s  a n d
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r e s t r i c t i o n s  r e l a t i n g  to  t h e  d i g g i n g  u p  a n d  r e s t o r a t i o n  o f  

s t r e e t  s u r f a c e s — a n  i m p o r t a n t  m a t t e r ,  w h e n  t h e  C o u r t  

c o n s i d e r s  t h a t  t h e  d e f e n d a n t  h a d ,  a t  t h e  f i l i n g  o f  t h e  bill  

o p e n e d  a n d  fo r  t w o  m o n t h s  p e r m i t t e d  t o  r e m a i n  o p e n ,  a  

w h o l e  m i le  o f  t r e n c h e s  in  t h e  p u b l i c  h i g h w a y s .  U n d e r  t h e  

u s u a l  r e g u l a t i o n s ,  a  g a s  c o m p a n y  w o u l d  n o t  b e  p e r m i t t e d  

to  o p e n  a n y  g r e a t e r  l e n g t h  o f  s t r e e t  t h a n  w a s  a c t u a l l y  

n e c e s s a r y .

T h e  r e m e d y  b y  i n d i c t m e n t  w i l l  n o t  s t a y  t h e  a c t s  d e -

f e n d a n t  c o n t e m p l a t e s  d o in g .  It s e e k s  to  m a k e  v e r y  

c o n s i d e r a b l e  e x t e n s i o n s  to  i ts  p l a n t .  W h e n  m a d e ,  if  a t -

t a c k e d ,  w o u l d  a g a i n  c o m p l a i n  o f  t h e  a m o u n t  it  h a d  e x p e n d -

e d  “ in g o o d  f a i t h . ”  A s  t o  t h e  e f f e c t  o f  t h e  i n j u n c t i o n  u p o n  

p o s s i b l e  c o n s u m e r s  a l o n g  n e w  e x t e n s i o n s ,  see Landis Town-
ship v. [Millville Gas Light Co. ,  In C h a n c e r y ,  O p i n i o n  b y  

L e a r n i n g ,  V .  C .  F e b r u a r y ,  19 0 7 .

T h e  e s s e n t i a l  f a c t s *  in  t h e  c a s e  a r e  a l l  u n d i s p u t e d .  

T h e  p r i n c i p l e s  o f  l a w  h a v e  a l l  b e e n  s e t t l e d .  T h e r e  is  no 

r e a s o n  w h y  t h e  i n j u n c t i o n  s h o u l d  n o t  g o .

T h e  d e f e n d a n t  b y  i ts  l a w l e s s  a c t  in  a s s u m i n g  th e  

r i g h t  to  m a i n t a i n  a  g a s  p l a n t  f r e e  f r o m  t h e  r e s t r i c t i o n s  p r e -

s c r i b e d  b y  t h e  G a s  A c t  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c ,  is 

d o i n g  c o n t i n u o u s l y  a n  a c t  d e t r i m e n t a l  t o  t h e  p u b l i c  in -

t e r e s t s .  It n o w  t h r e a t e n s  a  f u r t h e r  i n v a s i o n  o f  t h e  p u b l ic  

h i g h w a y s .  A n  i n j u n c t i o n  s h o u l d  g o  a c c o r d i n g  to  th e  

p r a y e r  o f  t h e  b ill .

L O U I S  H . M I L L E R ,

G A S K I L L  &  G A S K I L L ,

O f  C o u n s e l  w i t h  t h e  I n f o r m a n t .
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Bill Hied December 14th, 1906.

IN CHANCERY OF NEW JERSEY.

To his Honor, William J. Magic, Chancellor of the Slat, 
of NeW' Jersey:

Informing shows unto your Honor, your informant 
Robert H. McCarter, Attorney General of the State oi 
New Jersey, on behalf of the said State, that the Vine- 
land Gas Night Company was incorporated by an act ol 
the Legislature of the State of New Jersey, approved 
March 15th, 1870, whereby said company was given 
power and authority to manufacture and sell gas for the 
purpose of lighting the streets and other places in the 
township of Landis and county of Cumberland, and was 
also empowered to lay down gas pipes and to erect gas 
posts in the streets, avenues and public grounds of the 
owns up Gf Landis, and to do all things necessary to 
ignt said township, or any part thereof, provided that 

public travel should at no time be affected or impeded 
oy the laying of pipes or erection of the posts, and that 
said streets and avenues should be left in as good and

die ^°ndlt ôn as before the laying of said pipes and
cornnr 1- K f Saii  P° StS1 E ^  C(W  ° f Said act of itl- 

P ation being hereto annexed and marked Schedule
’ and made part of this bill of complaint. 

w a r d lmant+ fUrther Sh° WS Unt°  ^our Honor that after-
the velr Z  ’ ° n T° r abOUt the thirtieth da  ̂ of A Pril> in
eio-htv in ¡4^ ^ °rd ° ne tbousand eiffht hundred and
cam fii T ’ 16 Said Vindand Gas ^ g h t  Company be-
came insolvent and Daniel Washburn was appobted re-
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ceiver thereof by this honorable Court, and such pro-
ceedings were had that under the order of said Court 
said Daniel Washburn sold all the property and fran-
chises of the said Vineland Gas Light Company to one 
John R. Farnum, which sale was afterwards duly ap-
proved and deed for said property and franchise made 
by the said Daniel Washburn, receiver, to the said John
R. Farnum, which deed bears date the tenth day of May, 
in the year of our Lord one thousand eight hundred 

« q  and eighty-four, and is recorded in the Clerk s office of 
the county of Cumberland in Book 173 ° f  Deeds, p. 418» 
a true copy of which deed being hereto annexed, marked 
Schedule B, and made a part of this bill of complaint.

Informant further shows unto your Honor that the 
said John R. Farnum did afterwards, to wit, on the 
twenty-seventh day of March, in the year of our Lord 
one thousand nine hundred, execute a deed to one Arthur
A. Holbrook, conveying certain lots of land and prem-
ises in the borough of Vineland, township of Landis, 
county of Cumberland and State of New Jersey, “ To- 

2 0  “ gather with gas works located upon the above described 
“ land with their machinery, plant and appurtenances, the 
“ purifyer, engine house, retort house, coal sheds, office 
“ buildings and all outbuildings; also all the delivery 
“ pipes and apparatus set and laid, used and connected 
“ with said gas works and plant throughout the borough 
“ of Vineland, township of Landis, Cumberland county, in 
“ the State of New Jersey, the property of the said party 
“ of the first part:

And purporting also to convey “all the chartered 
30 “ rights, privileges' and franchises conveyed to the said 

“ party of the first part by the said deed of Daniel Wash-
b u rn , receiver as aforesaid, and any and all rights, priv-
ile g e s  and franchises thereafter acquired and now owned 
“ hy the grantor in the borough of Vineland aforesaid, and 
“ in the township of Landis aforesaid, appertaining to the 
“ said gas works and the operation thereof.
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Together with the good will of the grantor hereof, 
“John R. Farnum, in the business of the manufacture 
“and sale of gas in the borough of Vineland and in the 
“township of Landis aforesaid.”

Which said deed is recorded in the Clerk’s office of 
Cumberland county in Book No. 251 of Deeds, p. 217, 
etc., a true copy of which deed being hereto annexed 
and marked Schedule C, and made part of this bill of 
complaint.

Informant further shows unto your Honor that the said  ̂0  
Aithur A. Holbrook did afterwards, to wit, on the thirty- 
first day of March, in the year of our Lord one thousand 
nine hundred, execute a deed to the Vineland Light and 
Power Company, a corporation of the State of New Jer-
sey, conveying the last aforesaid lots of land and prem-
ises, “ Together with gas works located upon the above 
^described land with their machinery, plant and appur-
tenances, the purifyer, engine house, retort house, coal 

sheds, office buildings and all outbuildings.”
“Also all the delivery pipes and apparatus set and laid,

„used and connected with said works and plant through- 
„out the borough of Vineland and township of Landis, 
„Cumberland county, in the State of New Jersey, the 
property of the said party of the first part.”

Which said deed is duly recorded in the office of the 
Clerk of Cumberland county, in Book No. 251 of Deeds, 
p. 220, a true copy of which deed being hereto annexed 
and marked Schedule D and made part of this bill of 
complaint.

Informant further shows unto your Honor that the 
said Arthur A. Holbrook, by the last mentioned deed, 3 0  

id not attempt to convey the chartered rights, privileges 
and franchises conveyed to the said John R. Farnum by 
the said Daniel Washburn, receiver.

Informant further shows unto your Honor that the 
said Arthur A. Holbrook, on the thirty-first day of 
larch last aforesaid, executed a paper purporting to be
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a  l e a s e t o t h e Vi n el a n d Li g h t a n d P o w e r C o m p a n y of 

t h e c h a rt e r e d ri g ht s, f r a n c hi s e s a n d p ri vil e g e s g r a nt e d 

b y t h e a ct of t h e L e gi sl a t u r e i n c o r p o r ati n g t h e Vi n el a n d 

G a s Li g h t C o m p a n y a n d att e m pt e d t o b e c o n v e y e d t o 

s ai d H ol b r o o k b y s ai d F a r n u m b y t h e d e e d h e r ei n b ef o r e 

r e cit e d a n d r ef e r r e d t o, f o r t h e p e ri o d of ni n et y- ni n e 

y e a r s, w hi c h s ai d l e a s e i s r e c o r d e d i n t h e offi c e o f t h e 

Cl e r k o f C u m b e rl a n d c o u nt y i n B o o k A  o f L e a s e s, p. 

1 6 9 5 a t r u e c o p y o f w hi c h l e a s e b ei n g h e r et o a n n e x e d 

I Q  a n d m a r k e d S c h e d ul e K, a n d m a d e a p a rt of t hi s bill of 

c o m pl ai nt.
I nf o r m a nt f u rt h e r s h o w s u nt o y o u r H o n o r t h at o n 

o r a b o ut t h e fi r st d a y of M a r c h, o n e t h o u s a n d ni n e h u n -

d r e d, t h e s ai d Vi n el a n d Li g h t a n d P o w e r C o m p a n y, 

g r a nt e e o f s ai d H ol b r o o k, w a s i n c o r p o r at e d u n d e r a n d 

b y vi rt u e o f t h e p r o vi si o n s o f a n a ct of t h e L e gi sl a t u r e 

o f t h e St at e o f N e w J e r s e y, e ntitl e d “ A n a ct c o n c e r ni n g 

c o r p o r ati o n s ( R e vi si o n o f 1 8 9 6 ), ” a n d t h e s e v e r al s u p-

pl e m e nt s t h e r et o a n d t h e a ct s a m e n d at o r y t h e r e of, h a v - 

;  i n g f o r it s o b e ct t o “ m a k e, g e n e r at e a n d m a n uf a ct u r e, 

J ■  “ di st ri b ut e, f u r ni s h a n d s ell g a s a n d el e ct ri cit y f o r li g ht, 

“ p o w e r a n d all ot h e r u s e s a n d p u r p o s e s f o r w hi c h t h e 

“ s a m e m a y b e u s e d, t o t h e i n h a bit a nt s, c o m p a ni e s, c o r -

p o r a ti o n s a n d p u bli c g e n e r all y i n t h e b o r o u g h of Vi n e - 

“ l a n d a n d i n t h e t o w n s hi p of L a n di s, c o u nt y o f C u m -

b e rl a n d a n d St at e of N e w J e r s e y, a n d al s o i n t h e v a ri o u s 

“ s ettl e m e nt s a n d t o w n s hi p s a dj a c e nt t h e r et o ” ; a t r u e c o p y 

o f w hi c h c e rtifi c at e of i n c o r p o r ati o n b ei n g h e r et o a n-

n e x e d a n d m a r k e d S c h e d ul e F, a n d m a d e p a rt o f t hi s 

bill o f c o m pl ai nt.
I nf o r m a n t f u rt h e r s h o w s u nt o y o u r H o n o r t h at t h e 

s ai d Vi n el a n d Li g h t a n d P o w e r C o m p a n y, aft e r it s i n-

c o r p o r ati o n a s af o r e s ai d, t o wit, o n t h e t w e nt y - s e v e nt h 

d a y o f M a y, i n t h e y e a r o f o u r L o r d o n e t h o u s a n d ni n e 

h u n d r e d a n d f o u r, fil e d a n a m e n d e d c e rtifi c at e o f i n c o r-

p o r ati o n i n c r e a si n g it s c a pit al st o c k a n d a ut h o ri zi n g t h e 

i s s u e of p r ef e r r e d s t o c k ; a t r u e c o p y o f w hi c h a m e n d e d
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certificate of incorporation being annexed hereto and 
marked Schedule G, and made part of this bill of com-
plaint.

Informant further shows unto your Honor that after 
the incorporation of the Vineland Gas Light Company 
by the Legislature of the State of New Jersey, in the 
year one thousand eight hundred and seventy, as here-
inbefore set out, a portion of the territory of the then 
township of Landis was created into a borough known 
as the borough of Vineland, and that the territory now ]f)  
known as the borough of Vineland and as the township 
of Landis comprise the territory that constituted the 
township of Landis at the time of the incorporation of 
the said Vineland Gas Light Company.

Informant further shows unto your Honor that on 
or about the sixteenth day of November last past the 
said Vineland Light and Power Company placed upon 
and along that part of Main road or Main avenue, from 
Landis avenue, in said township of Landis, southwardly 
as far as Chestnut avenue, in said township, divers sec- o q  
tions or lengths of three-inch gas main, and on said last 
named day commenced, by and through its employes and 
laborers, to dig up and excavate said Main road or Main 
avenue for the purpose of laying an extension of its gas 
plant or system therein, and that said Vineland Light 
and Power Company was actively engaged in the exten-
sion of its plant or system along said Main avenue, from 
Landis avenue southwardly to or beyond Chestnut street 
as aforesaid, opening ditches in said street or avenue and 
laying pipe therein, when its work was enjoined by a , , 
rule to show cause with a restraining order issuing out 
of this honorable Court on the seventeenth day of No-
vember last past, in a suit wherein the Millville Gas Light 
Company was complainant and the said Vineland Light 
and Power Company was defendant, as will appear by 
the records of this Court, to which your informant begs 
leave to refer; and that subsequently the said Vineland
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Li g h t a n d P o w e r C o m p a n y c o m m e n c e d t h e e xt e n si o n 

of it s g a s pl a nt o r s y st e m f r o m L a n di s a v e n u e s o ut h -

w a r dl y o n W e s t a v e n u e t o C h e st n ut a v e n u e, i n t h e b o r -

o u g h of Vi n el a n d, a n d m a d e e x c a v ati o n s a n d t r e n c h e s 

f o r t h e p u r p o s e o f l a yi n g g a s pi p e t h e r ei n, w h e n it w a s 

e nj oi n e d f r o m p r o c e e di n g wit h s ai d w o r k u n d e r a f u r -

t h e r r e st r ai ni n g o r d e r i s s ui n g o ut o f t hi s h o n o r a bl e C o u rt 

i n s ai d c a u s e, d at e d t h e t w e nt y - s e c o n d d a y o f N o v e m -

b e r l a st p a st, a s will a p p e a r b y t h e r e c o r d s of t hi s C o u rt, 

■j q  t o w hi c h y o u r i nf o r m a nt b e g s l e a v e t o r e f e r; t h at t h e 

t r e n c h e s o r dit c h e s d u g b y s ai d Vi n el a n d Li g h t a n d P o w e r 

C o m p a n y f o r t h e l a yi n g o f it s pi p e a s af o r e s ai d, h a v e 

n ot b e e n fill e d; t h at t h e pi p e t o b e l ai d i n s ai d dit c h e s o r 

t r e n c h e s i s al o n g si d e a n d n e a r t h e r et o, a n d i s a b o ut t o 

b e l ai d i n s ai d dit c h e s a n d s ai d g a s pl a nt o r s y st e m e x -

t e n d e d, a n d t h at it i s t h e e x p r e s s e d i nt e nti o n, a s t hi s i n-

f o r m a nt h a s b e e n i nf o r m e d a n d b eli e v e s t o b e t r u e, of 

t h e s ai d Vi n el a n d Li g h t a n d P o w e r C o m p a n y f u rt h e r 

t o e xt e n d it s pl a nt a n d s y st e m b y t h e c o nti n u ati o n of 

^   t h e di g gi n g o f s ai d dit c h e s al o n g s ai d st r e et s o r r o a d s 

a n d u p o n ot h e r st r e et s a n d r o a d s i n s ai d b o r o u g h a n d 

t o w n s hi p a n d t h e l a yi n g o f pi p e t h e r ei n.
I nf o r m a nt f u rt h e r s h o w s u nt o y o u r H o n o r t h at t h e 

s ai d J o h n R. F a r n u m, aft e r hi s p u r c h a s e of t h e p r o p e rt y, 

ri g ht s a n d f r a n c hi s e s of t h e Vi n el a n d G a s Li g h t C o m -
p a n y f r o m D a ni el W a s h b u r n, r e c ei v e r, di d n ot o r g a ni z e 

a n e w c o r p o r ati o n b y t h e el e cti o n o f offi c e r s a n d di r e ct o r s 

a n d i s s u e of st o c k p u r s u a nt t o t h e st at ut e i n s u c h c a s e 

m a d e a n d p r o vi d e d, n o r di d t h e s ai d J o h n R. F a r n u m 

c o n v e y t h e p r o p e rt y, c o r p o r at e ri g ht s a n d f r a n c hi s e s t h u s 

3 0  p u r c h a s e d b y hi m t o a n y ot h e r c o r p o r ati o n o r g a ni z e d f o r 

t h e p u r p o s e o f a c c e pti n g t h e s a m e, o r h a vi n g t h e p o w e r 

t o p u r c h a s e t h e s a m e, b ut, o n t h e c o nt r a r y, att e m pt-

e d t o c o n v e y t h e s a m e t o t h e s ai d A rt h u r - A. H ol -

b r o o k, a s h e r ei n b ef o r e s et o ut, a n d t h at t h e s ai d J o h n 

R. F a r n u m h a s si n c e d e p a rt e d t hi s lif e.
I nf o r m a nt f u rt h e r s h o w s u nt o y o u r H o n o r t h a t t h e 

s ai d Vi n el a n d Li g h t a n d P o w e r C o m p a n y h a s n e v e r a c-
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q ui r e d a n y f r a n c hi s e, g r a n t o r ri g h t t o u s e a n y o f t h e 

st r e et s, r o a d s, hi g h w a y s a n d ot h e r p u bli c pl a c e s i n t h e 

b o r o u g h o f Vi n el a n d a n d t h e t o w n s hi p o f L a n di s f r o m 
t h e m u ni ci p al a ut h o riti e s o f s ai d b o r o u g h o r t o w n s hi p, 
o r eit h e r o f t h e m.

I nf o r m a nt f u rt h e r s h o w s u nt o y o u r H o n o r t h at u p o n 

d u e n oti c e t o t h e s ai d Vi n el a n d Li g h t a n d P o w e r C o m -

p a n y a h e a ri n g w a s h a d b ef o r e y o u r i nf o r m a nt o n t h e 

f o u rt h d a y o f D e c e m b e r i n st a nt, u p o n a n a p pli c ati o n f o r 

a n i nf o r m ati o n, i n t h e n at u r e o f a q u o w a r r a nt o,  t o r e- 

v o k e t h e c h a rt e r o f t h e s ai d Vi n el a n d Li g h t a n d' P o w e r ■ 

C o m p a n y; t h at u p o n s ai d h e a ri n g t h e f a ct s a n d ci r c u m - ^  
st a n c e s h e r ei n b ef o r e s et o ut w e r e f ull y b r o u g ht t o y o u r 

i nf o r m a nt’ s att e nti o n a n d a r g u m e nt h e a r d t h e r e u p o n, 

as w ell o n b e h alf o f t h e a p pli c a nt a s o n b e h alf o f t h e s ai d 

Vi n el a n d Li g h t a n d P o w e r C o m p a n y; t h at aft e r d u e c o n-

si d e r ati o n, y o u r i nf o r m a nt n otifi e d t h e p a rti e s i n i nt e r e st 
i n w riti n g o f hi s d e ci si o n, a t r u e c o p y o f y o u r i nf o r m a nt’ s 

l ett e r n o tif yi n g t h e p a rti e s o f hi s d e ci si o n b ei n g h e r et o at -

t a c h e d a s S c h e d ul e H a n d m a d e p a rt o f t hi s bill of c o m -

pl ai nt; t h at s u b s e q u e ntl y y o u r i nf o r m a nt r e c ei v e d a l et- 

t er f r o m t h e c o u n s el o f o n e o f t h e p a rti e s i n i nt e r e st i n-

q ui ri n g w h et h e r y o u r i nf o r m a nt’ s a ut h o rit y t o i n stit ut e 

p r o c e e di n g i n t h e n a m e o f t h e . St at e w a s c o nfi n e d t o t h e 

q u o w a r r a nt o  p r o c e e di n g s, o r w h et h e r s u c h a ut h o rit y 

i n cl u d e d t h e fili n g o f a hill i n e q uit y, w hi c h l ett e r i s h e r e -

t o att a c h e d a n d m a r k e d S c h e d ul e I a n d m a d e p a rt o f t hi s 

bill of c o m pl ai nt; t h at y o u r i nf o r m a nt r e pli e d s u g g e sti n g 

a p r ef e r e n c e f o r a bill i n e q uit y f o r i nj u n cti o n, a t r u e 

c o p y of y o u r i nf o r m a nt’ s l a st l ett e r b ei n g h e r et o a n n e x e d

as S c h e d ul e J a n d h e r e b y m a d e a p a rt o f t hi s bill o f c o m- 3 0  
pl ai nt. ,

Y o u r i nf o r m a nt c h a r g e s t h at t h e Vi n el a n d Li g h t a n d 

P o w e r C o m p a n y p o s s e s s e s n o. c o r p o r at e ri g h t o r f r a n -
c hi s e t o u s e, o c c u p y o r o p e n a n y o f t h e st r e et s, r o a d s, 

hi g h w a y s o r ot h e r p u bli c pl a c e s i n a n y o f t h e m u ni ci p ali - 

i es i n t hi s St at e f o r t h e p u r p o s e o f l a yi n g g a s pi p e s a n d
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e r e cti n g g a s p o st s, a n d t h at it s a cti o n i n t h e p r e mi s e s 

i s e nti r el y wit h o ut w a r r a n t of l a w a n d a g ai n st t h e ri g ht s 

o f t h e S t a t e; t h at t h e c o r p o r at e ri g h t s a n d f r a n c hi s e s 

g r a nt e d b y t h e s ai d a ct of t h e L e gi sl a t u r e o f t h e St at e 
of N e w J e r s e y, a p p r o v e d A p ril 1 5t h, 1 8 7 0, i n c o r p o r ati n g 

t h e Vi n el a n d G a s Li g h t C o m p a n y h a v e b e c o m e e xti n -

g ui s h e d a n d a r e n o l o n g e r of a n y f o r c e a n d eff e c t, t h at 

t h e s a m e di d n ot a n d c a n n ot p a s s t o a n d b e c o m e v e st e d 

i n t h e Vi n el a n d Li g h t a n d P o w e r C o m p a n y; t h at t h e 
n  Vi n el a n d Li g h t a n d P o w e r ■ C o m p a n y a c q ui r e d n o ri g h t 

o r f r a n c hi s e u n d e r t h e a ct u n d e r w hi c h it i s i n c o r p o r at e d,

* a n d s u p pl e m e nt s t h e r et o, t o o c c u p y, u s e a n d e nj o y a n y 

o f t h e st r e et s, r o a d s o r hi g h w a y s of a n y of t h e m u ni-
ci p aliti e s of t hi s S t at e f o r t h e p u r p o s e o f l a yi n g g a s pi p e s 

a n d e r e cti n g g a s p o st s t h e r ei n.
Y o u r i nf o r m a nt f u rt h e r c h a r g e s t h at b y t h e st at ut e s of 

t hi s St at e i n s u c h c a s e m a d e a n d p r o vi d e d t h e c o n v e y -

a n c e f r o m s ai d D a ni el W a s h b u r n, r e c ei v e r, t o t h e s ai d 

J o h n R. F a r n u m, h e r ei n b ef o r e r e cit e d, di d n ot o p e r at e 

a s a n a b s ol ut e, u n c o n diti o n al a n d u n r e st ri ct e d c o n v e y a n c e 

2 0  of t h e p r o p e rt y a n d c o r p o r at e ri g ht s a n d f r a n c hi s e s of t h e 

s ai d Vi n el a n d G a s Li g h t C o m p a n y, s o t h at t h e s ai d J o h n 
R. F a r n u m w a s c o n stit ut e d a c o r p o r ati o n s ol e wit h 

p o w e r t o h ol d s ai d p r o p e rt y a n d e x e r ci s e s ai d f r a n c hi s e s 

f o r a n i n d efi nit e p e ri o d of ti m e, b ut t h at t h e o nl y f o r c e 

a n d eff e ct of s ai d c o n v e y a n c e u n d e r t h e st at ut e s o f t hi s 

• St at e w a s t o v e st i n s ai d J o h n R. F a r n u m s ai d p r o p e rt y 
a n d c o r p o r at e ri g h t s f o r t h e p u r p o s e o f e n a bli n g hi m, 

t h e s ai d J o h n R. F a r n u m, t o o r g a ni z e a n e w c o r p o r a -

ti o n t o o w n s ai d p r o p e rt y a n d e x e r ci s e s ai d f r a n c hi s e s  ̂ o r 

o C t o c o n v e y s ai d p r o p e rt y a n d f r a n c hi s e s t o a c o r p o r ati o n 

t h e r e aft e r t o b e f o r m e d, o r t o s o m e e xi s ti n g c o r p o r ati o n 

a ut h o ri z e d b y l a w t o a c q ui r e s ai d p r o p e rt y a n d e x e r ci s e 

s ai d f r a n c hi s e s, a n d t h at o nl y a n d s ol el y f o r t h e p u r p o s e 

o f o r g a ni zi n g s u c h n e w c o r p o r ati o n, o r c o n v e yi n g a s 

af o r e s ai d, w e r e t h e c o r p o r at e ri g ht s a n d f r a n c hi s e s of 

t h e i n s ol v e nt c o m p a n y p r e s e r v e d a n d k e pt ali v e b y f o r c e
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of the statutes; that the said John R. Farnum, having 
failed to organize a new corporation pursuant to the 
statutes, or to convey said property and franchises to a 
new corporation thereafter formed having power to ac-
quire said property and exercise said franchises, the cor-
porate rights and franchises became thereby extinguished.

Your informant further charges that none of the cor-
porate rights and franchises which had been granted to 
the Vineland Gas Light Company by the act of the Legis-
lature hereinbefore referred to passed by the deed of con-
veyance from the said John R. Farnum to the said Ar- 
thur A. Holbrook; that the said John R. Farnum was 
without power to convey said corporate rights and fran-
chises, and the said Arthur A. Holbrook was without 
power to receive a conveyance of said corporate rights 
and franchises, and that the same had become extin-
guished by the failure of the said John R. Farnum to 
comply with the statutes of this State with respect to 
the same.

Your informant further charges that the said Vine- 
land Light and Power Company acquired no corporate SO 
right or franchise enabling it to occupy, use and open 
any of the streets, roads, highways, or other public 
places in the borough of Vineland or township of Lan-
dis for the purpose of laying gas pipes and erecting gas 
posts, or in any other municipality in this State, by vir-
tue of the pretended lease from the said Arthur A. H ol-
brook to the said Vineland Light and Power Company 
hereinbefore referred to; that the said Arthur A. H ol-
brook had no right, title or interest in and to the cor-
porate rights or franchises granted by the Legislature of 3Q 
this State to the Vineland Gas Light Company, and 
could not make any lease or other conveyance of the 
same, that the said Arthur A. Holbrook was without 
power to make such pretended lease and that the said 
Vineland Light and Power Company was without 
power or authority to acquire said corporate rights and 

2
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franchises under said pretended lease; and that the said 
Vineland Light and Power Company did not by virtue 
of said pretended lease acquire any right to open, use or 
occupy any of the streets, roads, highways or other 
public places in the borough of Vineland or in the town-
ship of Landis or in any other municipality in this State.

Y our informant further charges that the action of the 
said Vineland L ight and Power Company in opening 
said streets and highways, and digging trenches therein, 
and laying, or attempting to lay gas pipes, is a usurpa- 
tion of the rights of the State, and is without warrant 
of law and should be restrained by this honorable Court.

In consideration whereof and forasmuch as your in-
formant is entitled to relief in this honorable Court, 
where matters of this nature are properly cognizable 
and relievable:

T o the end therefore that the said Vineland Light and 
Power Company may, without oath, answer all and 
singular the premises in the same manner as though 
they had been here repeated and it particularly inter- 
rogated thereto, and more especially that it may in man-
ner aforesaid answer and set forth fully its claim of cor-
porate rights and franchises,, and its right and power to 
occupy, use and enjoy the streets, roads, highways and 
public places in the borough of Vineland and in the 
township of Landis, or in any other municipality in this 
State; and that it may be enjoined and restrained from 
exercising any of the corporate rights or franchises 
granted by the Legislature of this State to the Vineland 
Gas Light Company, and from exercising and enjoying 

30  any corporate rights or franchises not granted to it un-
der the General Corporation A ct of this State under 
which said Vineland Light and Power Company is in-
corporated; and from occupying, using and opening 
any of the streets, roads, highways or public places in 
the borough of Vineland or in the township of Landis, 
or in any other municipality in this S ta te ; and from con-
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structing, operating and maintaining any extension of 
its gas plant, or gas system, along or under any of the 
streets, roads, highways, or other public places in said 
borough of Vineland or in said township of Landis, or 
in any other municipality in this State; and from con-
tinuing the construction of the extension of its gas plant, 
or system commenced by it along Main road or avenue,’ 
from Landis avenue southwardly in the township of 
Landis, and from continuing the construction of an ex-
tension from Landis avenue southwardly to W est ave-
nue in the borough of Vineland; and from making any 
other extension of its plant or system; and from using, 
occupying or opening any other street, road, highway’ 
or public place in the township of Landis or in the bor-
ough of Vineland, or in any other municipality in this 
State; and that it may be required to remove any and 
all pipes laid by it in any of the streets, roads, highways, 
or other public places in said township of Landis or 
said borough of Vineland, since the first day of Novem-
ber last past, and fill up all ditches or trenches by it dug 
for the purpose of laying pipe therein for the transmis-
sion of gas since the first day of November last past; 
and that your informant may have such other or further 
relief as the nature of the case may require and as shall 
be agreeable to equity and good conscience.

May it please your Honor, the premises considered, to 
grant unto your informant, not only the State’s writ of 
injunction issuing out of and under the seal of this 

onorable Court to be directed to the said Vineland 
ig it  and Power Company restraining it, its officers, 

agents, employes and workmen from exercising any of 
the corporate rights or franchises granted by the Legis- 
lature of this State to the Vineland Gas Light Company,
nr f ro™ exercising  and enjoying any corporate rights 

r franchises not granted to it under the General Cor-

? Z T n ° f this State under which saM Vineland 
g t and Power Company is incorporated; and from

10
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30
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occupying, using and opening any of the streets, roads, 
highways, or public places in the borough of Vineland 
or in the township of Landis, or in any other municipal-
ity in this S tate; and from constructing, operating and 
maintaining any extension of its gas plant, or gas sys 
tern, along or under any of the streets, roads, highways, 
or other public places in said borough of Vineland or m 
said township of Landis, or in any other municipality in 
this S tate; and from continuing the construction of the 

-JO extension of its gas plant, or system commenced by it 
along Main road or avenue from Landis avenue south-
wardly in the township of Landis, and from continuing 
the construction of an extension from Landis avenue 
southwardly to W est avenue in the borough of Vine- 
land ; and from making any other extension of its plant 
or system; and from using, occupying or opening any 
other street, road, highway or public place m the town-
ship of Landis or in the borough of Vineland, or in any 
other municipality in this S tate; and that it may be re 
quired to remove any and all pipes laid by it in any of 
the streets, roads, highways, or other public places in 
said township of Landis or said borough of Vineland 
since the first day of November last past, and fill up all 
ditches or trenches by it dug for the purpose of laying 
pipe therein for the transmission of gas since the first 
day of November last past,— but also the State’s writ of 
subpoena, issuing out of and under the seal of this hon-
orable Court, to be directed to the said Vineland Light 
and Power Company, commanding it by a certain day 
and under a certain penalty therein to be expressed to 

3 0  be and appear before your Honor in this honorable 
Court, then and there to answer all and singular the 
said premises, and to stand to, abide by and perform 
such order and decree therein as to your Honor shall 
seem meet, and as shall be agreeable to equity and good 
conscience.
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And your informant, as in duty bound, will ever pray, 
etc.

S. J. F r a n k u n , of full age, being duly sworn accord-
ing to law on his oath saith, that he has heard the fore-
going bill of complaint read and knows the contents 
thereof, and that the same is true of his own knowledge, 
except as to matters stated to be on information and 
belief, and as to these matters he believes it to be true.

And deponent further saith, that since the incorporation 
by the Legislature of this State of the Vineland Gas o() 
Light Company, a portion of the then territory of Landis 
township has been set off and created into a borough 
known as the borough of Vineland; that on or about the 
sixteenth day of November last past, the Vineland Light 
and Power Company placed along and upon Main road 
or Main avenue from Landis avenue in the township of 
Landis southwardly to Chestnut avenue in said township, 
divers sections or lengths of gas mains, and on the same 
clay commenced through its employes and laborers to 
dig up and excavate said Main road or Main avenue for q q  
the purpose of laying gas pipe therein, and that they were 
actively engaged in said work of opening ditches in said 
street or avenue as aforesaid when the work was stopped 
by an order issuing out of the Court of Chancery on the 
seventeenth day of November last past; that thereafter 
said Vineland Light and Power Company commenced the 
excavation and digging of trenches for the purpose of

E D W IN  F. M IL L E R ,
Solicitor of Informant.

G A S K IL L  & G A S K IL L , 
O f Counsel with Informant.

10
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laying gas pipe in, along and upon West avenue from 
Landis avenue to Chestnut avenue, and had pipe strewn 
along said road for the purpose of laying in said trenches, 
when said work was enjoined by a further order issuing 
out of this Court on the twenty-third day of November 
last past; that the ditches or trenches dug by the said 
Vineland Light and Power Company are still open, and 
the pipe to be laid in the same still remains on said roads 
alongside said ditches ready to be laid; that the ditches 
or trenches so dug by said Vineland Light and Power 
Company, or of which they have commenced the dig-
ging, are at least one mile in extent along and upon the 
public roads in the borough of Vineland and in the town-
ship of Landis; that deponent has heard J. Hector Mc-
Neil holding himself out as the representative and agent 
of the Vineland Light and Power Company, declare that 
it was the intention of said company to excavate or dig 
ditches and lay pipes along the whole length of Main road 
or Main avenue southwardly to Millville, a distance of 
some five miles, and also to dig up certain other streets, 
roads and highways in the borough of Vineland and in 
the township of Landis, and to lay pipe therein.

And upon information this deponent says, that the said 
John R. Farnum, after his purchase of the property, 
rights and franchises of the Vineland Gas Light Com-
pany, did not organize any new corporation by the elec-
tion of officers and directors and the issue of stock, pur-
suant to the statute, nor did he, the said John R. Farnum, 
convey the property, corporate rights and franchises ac-
quired by him to any other corporation organized for the 

BO purpose of accepting the same, or having the power to 
purchase the same.

And deponent further saith, that he has been informed 
by the officials of the borough of Vineland and of the 

township of Landis that no franchise, grant, or right to 
use any of the streets, roads, highways or other public 
places in said municipalities has ever been made or given
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by the municipal authorities of said borough or said town-
ship to the said Vineland Light and Power Company.

Deponent further saith, that he was present at the hear-
ing before the Attorney-General upon the application for 
quo warranto, at which time the said Vineland Light and 
Power Company was represented by three different at-
torneys, all of whom spoke in opposition to the applica-
tion, and that upon said application the facts and circum-
stances stated in this bill were fully brought to the atten-
tion of the Attorney-General before argument was had* ' 
upon said application. I d

Deponent further saith, that he was present in the Court 
of Chancery, in the city of Camden, on Monday, the 
twenty-sixth day of November last past, when argument 
was had bfefore the Honorable Edmund B. Learning, Vice 
Chancellor, upon a rule to show cause with a restraining 
order in a suit wherein the Millville Gas Light Company 
was complainant, and the Vineland Light and Power 
Company was defendant, at which time he heard the 
counsel for the defendant state by way of interruption in 
the argument of the counsel for the complainant, that the 2 0  
said defendant company claimed no franchise or right to 
the streets in the Borough of Vineland or township of 
Landis under the General Corporation Act, under which 
it was incorporated, but that their claim of right was un-
der the lease made to them by Arthur A. Holbrook.

Sworn and subscribed before me this thirteenth day of 
December, A. D. 1906.

Ge o r g e  N. W a t k i n s , of full age, being duly sworn

rnn°r lriig t.t0 law’ 0n his oath saith> that he ™ade the 
copies of the papers in Schedules A  to J inclusive, and has

S. J. F R A N K L IN .

W IL B E R T  V. P IK E , 
Attorney-at-Law of N. J. 3 0

Statf  o f  N f w  Jf r s f y , 
Ca mdr n  Co u n t y ,
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c a r ef ull y p r e p a r e d t h e s a m e.  S c h e d ul e A  i s a t r u e c o p y 

f r o m t h e a ct of t h e L e gi sl a t u r e a s f o u n d i n t h e P a m p hl et 

L a w s o f 1 8 7 0, p a g e 5 7 7; t h at B, C, P  a n d E  a r e t r u e 

c o pi e s o f d ul y c e rtifi e d c o pi e s of t h e d e e d s a n d t h e l e a s e 
c o nt ai n e d i n s ai d s c h e d ul e s, t h e o ri gi n al c e rtifi e d c o pi e s 

b ei n g i n t h e p o s s e s si o n of t h e c o m pl ai n a nt ; t h at S c h e d ul e s 

F a n d G a r e t r u e c o pi e s o f c e rtifi e d c o pi e s o f s ai d c e rtifi-
c at e of i n c o r p o r ati o n a n d a m e n d m e nt t h e r e of, w hi c h o ri g -

i n al c o pi e s a r e i n t h e p o s s e s si o n of t h e c o m pl ai n a nt, a n d 

t h at S c h e d ul e s H, I, J a r e t r u e c o pi e s o f t h e o ri gi n al s

m a d e b y d e p o n e nt. i u ì w t o c
■ G E O R G E N. W A T K I N S .

S w o r n a n d s u b s c ri b e d t o b ef o r e m e t hi s f o u rt e e nt h d a y 

o f D e c e m b e r, A. D. 1 9 0 6.
M a t t h e w  Je e e e r s o n ,

M. C. C. o f N. J.

I N C H A N C E R Y O F N E W  J E R S E Y . 

2 0  B et w e e n

R o b e r t  H. M c C a r t e r , A tt o r n e y 

G e n e r al,

I nf o r m a nt,

a n d

V i n e l a n d  L i g h t  a n d  P o w e r

O n  I n e o r m a t i o n ,

E t c .

R u l e .

B O
C o m p a n y ,

D ef e n d a nt.

O n r e a di n g a n d fili n g t h e i nf o r m ati o n i n t h e a b o v e 
m att e r a n d t h e e x hi bit s a n d affi d a vit s t h er et o a n n e x e d, 

it i s o n t hi s f o u rt e e nt h d a y o f D e c e m b e r, i n t h e y e a r
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our Lord one thousand nine hundred and six, ordered, 
that the Vineland Light and Power Company, defendant, 
show cause before the Chancellor, on Monday, the twen-
ty-fourth day of December instant, in the Chancery 
Chambers, in the city of Camden, New Jersey, at ten 
o’clock in the forenoon, or as soon thereafter as counsel 
can be heard thereon, why an injunction should not issue 
pursuant to the prayer of the informant.

And in the meantime, and until further order of this 
Court in the premises, it is ordered, that the defendant 
company, its officers, servants, employes and agents, be 
and they are hereby enjoined and restrained from con- ^  
structing- any extension to its gas plant or gas system 
and from opening or digging ditches or trenches in any 
of the streets, roads, highways or other public places 
in the township of Landis and in the borough of Vine- 
land, Cumberland county, New Jersey, for the purpose of 
laying any gas pipe therein, and from laying pipes for 
any extension in the trenches already opened, provided 
this order shall not prevent the defendant company from 
making repairs or house connections in the borough of 
Vineland; and that the information, or a copy thereof, to- 
gether . with a copy of this order marked true copies 
by counsel for .the informant, be served on the defendant 
company within three days from the date hereof by de-
livering the same to the president of said defendant com-
pany or its duly registered agent in this State.

W . J. M AGIE,
C.

Respectfully advised.

E. B. L e a m in g ,
V. C. 30

Continuance to January 7, 1907.

3



IN C H A N C E R Y  O F N E W  JE R SE Y .

10

Between

Rob er t  H. M c Ca r t e r , Attorney 

General of the State of New 

Jersey,
Informant,

and

T h e  V in e e a n d  L ig h t  a n d  

Po w e r  Co m p a n y ,

O n  I n f o r ma t io n .

Co n t i n u a n c e .

Defendant.

The order to show cause why an injunction should not 
issue in this case being continued until to-day, and applica-
tion being made on behalf of the defendant for a further 
Continuance and leave to fill up the ditch dug by defendant 
in Main road, and counsel for informant assenting there-

to, ‘ . ,
It is, on this seventh day of January, nineteen hun-

dred-and seven, ordered that the hearing of said order 
to show cause be continued to January twenty-first in-
stant, at ten o’clock in the forenoon, at the Chancery 
Chambers in Camden, and that defendant be permitted 
to fill up the ditch in main road dug by it.

E. B. REAM IN G ,
V. C.
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Answer filed January 21, 1907.

IN  C H A N C E R Y  O F  N E W  JE R SE Y .

Between

Rob e rt  H. M c Ca r t e r , Attorney

General,
Informant,

and

O n  In f o r ma t io n , XC 

&c.

A n s w e r .
V in e e a n d  E ig h t  a n d  Po w e r

Co mp a n y ,
Defendant.

The answer of Vineland Eight and Power Company, 
defendant, to the information of Robert H. McCarter! 
Attorney General of the State of New Jersey, informant.

This defendant, answering, says it admits that The 
Vineland Gas Eight Company was incorporated by an 
act of the Legislature of the State of New Jersey, ap-
proved March 15, 1870 (laws of 1870, page 577, &c.), 
whereby it was, among other things, given all the power 
and authority mentioned in the first paragraph of said 
information, and this defendant says said The Vineland 
Gas Eight Company was thereby with its successors ex-
pressly given perpetual succession with the power and 
authority to enter into and execute contracts, agreements 
or covenants in relation to the objects of the corporation 
and of enforcing the same and be capable of purchasing, 
holding, leasing, mortgaging and conveying any estate, 
real and personal, necessary to give effect to the pur-
poses of the corporation for the accommodation of its

2 C

3 C
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business and concerns and was further given the power, 
among other things, to do all things necessary to light 
the said township or any part thereof as then existing, 
or under whatever corporate name or names the same 
might thereafter exist and the dwellings, stores and
other places situated therein. ;

This defendant, further answering, admits the insolv-
ency proceedings and the sale by Daniel Washburn, Re-
ceiver of The Vineland Gas L ight Company, to John R. 

TO Farnum of all the property and franchises of said The 
Vineland Gas Light Company, the confirmation of such 
sale and the deed therefor as in the second paragraph of 
said information set forth, a true copy of which deed is 
hereto annexed and made part hereof and which deed 
by its terms conveyed said property and franchises to 
said Farnum, his heirs, executors, administrators and

assigns. , ,
This defendant, further answering, admits that said

¡John R. Farnum did make and execute to Arthur A. 
H olbrook a deed, a copy of which is hereto annexed, 
hereby referred to and made part hereof, whereby this 
’defendant says he did grant and convey to said Arthur 
rA  Holbrook among other things all the property and 
franchises of said The Vineland Gas Light Company.

This defendant, further answering, says that said 
Arthur A. Holbrook did make and execute to this de-
fendant a deed, a copy whereof is hereto annexed, hereby
referred to and made part hereof.

This defendant, further answering, says that said 
Arthur A. Holbrook did make and execute to this de- 

3 0  fendant a lease of the chartered rights, privileges and 
franchises of The Vineland Gas Light Company, a copy 
of which is hereto annexed, hereby referred to and made
part hereof. ....

This defendant, further answering, says that on the 
ninth day of March, nineteen hundred, this defendant 
became incorporated under and by virtue of the pro



2 1

vi si o n s of a n a ct of t h e L e gi sl a t u r e o f t h e S t a t e of N e w 

J e r s e y e ntitl e d  ■ “ A n A c t C o n c e r ni n g C o r p o r a ti o n s - ( r e -

v e r si o n of 1 8 9 6 ) ” a n d t h e s e v e r al s u p pl e m e nt s t h e r e t o 

a n d a ct s a m e n d a t o r y t h e r e of, a c o p y of it s c e rtifi c at e of 

i n c o r p o r ati o n b ei n g h e r e t o a n n e x e d, h e r e b y r ef e r r e d t o 
a n d m a d e p a rt h e r e of.

T hi s d ef e n d a nt, f u rt h e r a n s w e ri n g, a d mit s t h at it aft e r -

w a r d s fil e d a n a m e n d e d c e rtifi c a t e of i n c o r p o r a ti o n i n -

c r e a si n g it s c a pit al st o c k a n d a u t h o ri zi n g t h e i s s u e of 
p r ef e r r e d st o c k, a s i n s ai d bill s et f o rt h.

T hi s d ef e n d a nt, f u rt h e r a n s w e ri n g, s a y s t h at aft e r t h e 

i n c o r p o r ati o n of T h e Vi n el a n d G a s L i g h t C o m p a n y, t h e 

e r e cti o n of it s g a s w o r k s a n d t h e o p e r ati o n t h e r e of f o r 

a b o ut t e n y e a r s, i n t h e y e a r ei g h t e e n h u n d r e d a n d ei g htj r 

a t r a ct of l a n d a b o u t o n e mil e s q u a r e i n t h e c e nt e r of 

L a n di s t o w n s hi p w a s d ul y i n c o r p o r at e d a s t h e b o r o u g h 

of Vi n el a n d.  T h e r e m ai ni n g p o rti o n of s ai d t o w n s hi p 

c o nti n u e d a n d still c o nti n u e s t o b e t h e t o w n s hi p of 
L a n di s, i n t h e c o u n t y of C u m b e rl a n d.

T hi s d ef e n d a nt, f u rt h e r a n s w e ri n g, s a y s t h a t t h e pl a nt « 0 

a n d g a s w o r k s o p e r at e d b y t hi s d ef e n d a nt w e r e e r e ct e d 

b y T h e Vi n el a n d G a s L i g h t C o m p a n y u n d e r t h e a u t h o r -

it y af o r e s ai d, i n t h e y e a r ei g h t e e n h u n d r e d a n d s e v e nt y, 

a n d w e r e o p e r at e d b y s ai d T h e Vi n el a n d G a s L i g h t 

C o m p a n y f r o m t h e y e a r ei g h t e e n h u n d r e d a n d s e v e nt y 

t o t h e y e a r ei g h t e e n h u n d r e d a n d ei g h t y -f o u r, w h e n 

i n s ol v e n c y p r o c e e di n g s w e r e c o m m e n c e d a g ai n st it, r e -

s ulti n g i n a s al e a s af o r e s ai d b y D a ni el W a s h b u r n, r e -

c ei v e r of all it s p r o p e r t y a n d f r a n c hi s e s, t o s ai d J o h n R. 

F a r n u m. T h a t s ai d J o h n R. F a r n u m at t h e ti m e of hi s 

p u r c h a s e of s ai d p r o p e r t y a n d f r a n c hi s e s w a s r e p r e s e nt e d 

a n d a d vi s e d b y C ol. Willi a m E. P o t t e r, w h o w a s t h e n 

c o n si d e r e d o n e of t h e a bl e st l a w y e r s of t hi s S t a t e a n d 

w a s o n e w h o s e a d vi c e w a s m u c h s o u g h t aft e r b y o t h e r 

m e m b e r s of t h e b a r. S ai d F a r n u m at t h e ti m e of s ai d 

p u r c h a s e w a s a d vi s e d b y s ai d P o t t e r t h at h e, F a r n u m, 

c o ul d u s e t h e g a s w o r k s a n d f r a n c hi s e s of s ai d T h e Vi n e -
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land Gas Light Company in the same manner as said 
The Vineland Gas Light Company could have done be-
fore the appointment of a receiver; that he, said Farnum, 
would not be obliged to form a new company; that if 
he had capital and means to do it he was at perfect 
liberty to exercise it himself, and that he, said Farnum, 
had the right to sell said property and franchises to any-
one. Some ten or twelve years later said Potter advised 
said Farnum as to his title to said property and fran- 

t q  chises and right to operate and sell the same in the same 
manner and to the same effect as above set forth. Said 
Farnum was seeking to comply with the restriction of 
the law and under the advice of counsel operated said 
gas plant and supplied the public and the inhabitants of 
the said township and borough with gas from the year 
eighteen hundred and eighty-four to the year nineteen 
hundred. The failure to re-organize the company after 
the receiver’s sale was due to no effort to defraud or in-
jure anyone and without corrupt intention but in the 

0 belief and upon the advice of counsel that the statute, 
** which is now section 32 of the general corporation act, 

gave the purchaser and those claiming under him the 
right to hold, use and enjoy the chartered rights, privi-
leges and franchises of The Vineland Gas Light Com-
pany for an unlimited time,' as by its charter said The 
Vineland Gas Light Company and its successors were 
given perpetual succession.

A nd this defendant further says, that said John R. 
Farnum, Arthur A. Holbrook and. this defendant were 
each advised by counsel learned in the law that said 
John R. Farnum or Arthur A. Holbrook could sell or 
lease the property and franchises aforesaid and that this 
defendant could purchase or become lessee thereof from 
said John R. Farnum or Arthur A. H olbrook; that this 
defendant would acquire thereby a good and indefeasi-
ble estate in . said property and franchises and that this 
defendant could then exercise and operate the said gas
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plant property and franchises in said township of Landis 
and borough of Vineland as fully as said The Vineland 
Gas Tight Company could have done before the appli-
cation for a receiver.

This defendant, acting upon said advice and believing 
it to be correct, thereupon purchased from said John 
R. Farnum and Arthur A. Holbrook the real estate and 
property aforesaid and took a ninety-nine year lease of 
said franchises and paid said Farnum and Holbrook 
therefor. This defendant has always sought to comply 
with the restrictions of the law and under the advice of 
counsel has in good faith operated said plant and sup-
plied the public and the inhabitants of said township and 
borough with gas from the year nineteen hundred to 
the present time. This defendant has so operated said 
plant, in the belief and upon the advice of counsel that 
the statutes of this State gave the purchaser and those 
claiming under him the right to hold, use and enjoy the 
chartered rights, privileges and franchises of The Vine- 
land Gas Light Company for an unlimited time, as by its 
charter said The Vineland Gas Light Company and its 
successors were given perpetual succession 

This defendant further says, that this defendant was 
ormed by said John R. Farnum for the purpose of tak-

ing over the plant and franchises held by said Farnum 
as aforesaid, and the various deeds and lease whereby 
the property and franchises aforesaid became vested in 

defendant were part of a pre-arranged plan to trans-
mit the title from said Farnum to this defendant and 
he purchase money therefor was paid to said Farnum in 

instalments as the bonds of this defendant were sold 
rhis defendant further says, that for over thirty years 

ast past the inhabitants of what is now the borough of

iacemti? l.he Pf tS ° f the townshiP of Landis ad- 
1 «  ha re, HaVe bee"  suPPlied continuously with gas

defen da ̂  “  tbe publlC required the same. This
defendant has operated said plant and gas works con-

1 0

2 0

30
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tinuously since the fourth day of April, nineteen hun-
dred, supplying gas in and through the borough of 
Vineland and in portions of the township of Landis on 
its main thoroughfares, roads and avenues adjacent to 
said borough and has from time to time, as its business 
required, extended its plant and laid pipes in various 
streets, lanes and avenues extending from and through 
the borough of Vineland and into the township of

Landis. .
That there has been in existence, use and operation a

line of gas pipe extending from its works in the t^rougli 
of Vineland to the State Institution for Feeble Minded 
Women, and also to the New Jersey Training School for 
Feeble Minded Girls and Boys, located on Landis avenue, 
about one mile and a half eastwardly from the center of 
the borough of Vineland, for the past thirteen years, and 
an extension of its pipes to the building known as the 
Soldiers’ Home, in Landis township, for more than h - 
teen years last past; and that the pipes of said company 
have been extended through Myrtle street, State street 
and Columbia avenue, three streets lying in the township 
of Landis, eastwardly of 'the borough of Vineland, for 
four or five years last past, also on Michigan avenue an 
Park avenue; also Crystal avenue and Division street 
and on the West Boulevard south to the Capital Glass 

. Works, through all of which streets, which are m the 
township of Landis adjacent to the borough,of Vinelan , 
defendant gas company has for several years last pas 
extended its gas pipes to furnish the inhabitants and peo-

pie thereof with gas. . „
That the public and municipal authorities, both in the 

borough of Vineland and in the township of Landis, have 
always acquiesced and consented in the construction o 
all lines, both new and old, laid by said defendant com-
pany and each of its predecessors who have carried on 
the business of manufacturing and distributing gas >n 
said borough and township, and the. right so to do has
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never been questioned or contested by any person or cor-
poration, public or private.

The borough of Vineland was created out of the town-
ship of Landis in the year 1880. No other company has 
any gas franchise for either the township of Landis or 
the boi ough of Vineland, and no company other than the 
defendant is engaged in manufacturing o"r supplying gas 
m either the same township or borough. No other gas
company ever claimed the right to operate in Landis 
township.

The municipal authorities of said township and bor- 10 
ough have given no consent to any other company to lay 
gas pipes therein.

Up to the time of the filing of said information no 
Dther company had ever laid any gas pipes in either said 
township or borough. Shortly prior to the construction 
of said gas plant all the land where defendant now oper-
ates was bush land. The said defendant and its predeces-
sors in possession of said plant have gradually increased 
said plant and extended the mains as the public needs have 
from time to time required it.

That prior to the year nineteen hundred, said Vine- 
land Gas Light Company and said John R. Farnum had 
extended their gas pipes and mains throughout the bor-
ough of Vineland and on many of the streets and roads 
outside of said borough in the township of Landis. The 
defendant has been operating said plant since its pur-
chase of the real estate and lease of the franchises, in the 
year nineteen hundred, and has from time to time ex-
tended its gas pipe and mains in said township.

All extensions have been a gradual growth. The line 
which was being constructed by the defendant in said 3 0  
township, at the time of the restraint upon the bill of 
complaint filed by Millville Gas Light Company in said 
information mentioned, was not being laid or constructed 
with any unusual or undue haste or with any intention to 
disregard the law or any disposition to render an ap-
peal to the courts prior to the completion of the work 

4
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impossible. With a desire to further accommodate and 
supply the public and inhabitants with gas and thereby in-
crease the earning power of the defendant, it proceeded 
with what it has long intended to do in the regular course 
of business. The restraint above mentioned at the suit 
of Millville Gas Light Company has since been dissolved 
and removed.

The trenches along the line upon which defendant was 
laying pipe at the time of the filing of said information 
do not to any appreciable extent obstruct or delay public 
travel and do not irreparably or in any way injure any 
public rights.

The defendant company is in good faith engaged in a 
public work and is constantly supplying gas for lighting 
and heating to inhabitants of the borough of Vineland 
and to the inhabitants of portions of the township of 
Landis surrounding said borough. It also is engaged in 
furnishing light for public buildings and State institu-
tions in said territory. The defendant company paid to 
John R. Farnum and Arthur A. Holbrook, as a considera- 

2 0  tion for the property and franchises of the Vineland Gas 
Light Company in the year nineteen hundred, a full and 
fair price for a good title to said property and franchises 
and said defendant since said purchase has continuously 
in good faith and for the public benefit operated said 
plant and has expended over thirty-eight thousand dol-
lars in improvements to its said plant and the extension 
thereof in said township and borough and enabling it to 
furnish better service. The defendant company is now 
engaged in furnishing and supplying gas to about eight 

30 hundred and fifty families within said borough and town-
ship, and is also engaged in supplying gas as aforesaid 
for lamps for public lighting. The operation of its gas 
plant by the defendant and the natural growth thereof is 
no serious injury or inconvenience, but on the contrary 
supplies the public with what has become a necessity. To 
grant the prayer of said information would cause great
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Ẑ Ty] h the defe^dant and occasion great inconvenience 
to and be a great hardship to the public

f 71 Sixteen ^ears J°hn R- Rarnum was permitted 
o hold and operated said franchise. For over six years 
le defendant company claiming under said Farnum has 

been permitted to hold and operate said franchise. Said 
Jo n R. Farnum and the defendant have each been en-
gaged openly and in full view. During that time they 
and each of them have expended large sums of money in 
improving and gradually extending the plant. The State

fromet h f T f d ^  titlei ° f eaCh ° f them and has received from the defendant a franchise tax each year upon the
ranchise of a gas company so operated bv it. Up to the 
ime of the filing of this information the public have taken 
o action whatever in the premises, but by delay and ac- 
eptance of franchise taxes have acquiesced in the con-
traction placed by the defendant and those through whom 

it claims upon the statutes applicable to this case.

tints at F T 5 tow,nsh'P in i865 contained 3,050 inhabi-
1SS0 th Z 18/5 na‘ c *?wnsh‘P had 5431 inhabitants. In 
»00 the borough of Vineland was formed. In 1881; not

including the borough of Vineland, said township had a 
population ° f  3,851. The borough of VinelandP in the 
same year last mentioned had 3,170 inhabitants. In 1805

of V f i f t f ' " T i l ?  b° rough’ the township had a population
tion ofO  hf  ^  year “ le borou?h had a popula- 
icn ot 4,126. In 1905, not including the borough the

thOhor'^ M  a Population of 5,351, and the sanfe year
comnend^ f d a P0Pulatlon ° f 4,593, according to the 

™<>f  censuses issued by the Secretary of State

and re he dStfate ° f uNeW Jersey has annually demanded
upon t e n  ^  ‘ r ,S defendant 3 franchise based 
year ten ° f eratl° n ° f a %as franchise. In the
l aZ h ”  l  hundred and one the amount of such 

forty l b 6 WaS tW°  hUndred and seventeen dollars and
hund'redr e e F ntS; m ninetemhundred and two, two 

undred and sixty-one dollars and thirty-one cents; in

10

20

30
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nineteen hundred and three, three hundred and twenty- 
one dollars and eighty.six cents; in nineteen hundred 
and four, three hundred and forty-nine dollars and sixty- 
two cents; in nineteen hundred and five, three hundred 
and forty-nine dollars and forty-nine Cents; in nineteen 
hundred and six, three hundred and sixty-nine dollars 
and eighty-four cents.

This defendant further says, if any mistake was made 
in construing the law as counsel for said Farnum and 

10 counsel for this defendant have construed it, it was an 
honest mistake. T o grant the prayer of said bill would 
cause great injury to the defendant and occasion great 
inconvenience to the public.

This defendant, further answering the allegations of 
said information, denies that this defendant possesses no 
corporate right or franchise to use, occupy, or open any 
of the streets, roads, highways or other public places 
in any of the municipalities in this State for the purpose 
of laying gas pipes and erecting gas posts and denies 

nrx that its action in the premises is entirely without war- 
rant of law or against the rights of the State and denies 
that the franchises granted to The Vineland Gas Light 
Company have become extinguished and denies that 
the right to use and exercise such franchises did not 
or cannot pass to and become vested in this defendant 
and denies that by the deed to said Farnum said Farnum 
did not have the right and power to hold said property 
and exercise said franchises for an indefinite period of 
time and denies that such corporate rights and fran-
chises have become extinguished.

This defendant, further answering, denies that said 
Farnum and Holbrook were without the power to make 
the deeds and lease by them respectively made and 
denies that this defendant was or is without power to 
receive, hold the same and operate said franchises and 
denies that the action of this defendant in opening 
streets and highways and digging trenches and laying
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gas pipes therein is a usurpation of the rights of the 
State or without warrant of law.

This defendant^ alleges the fact to be, that by reason 
of the deeds and lease above mentioned this defendant 
has as full and complete a right to operate and exercise 
the franchise of The Vineland Gas Light Company as 
The Vineland Gas Light Company could have done 
before the appointment of a receiver.

And this defendant submits to this honorable Court, 
that upon the face of ithe information informant has J i) 
shown no right of action; that the rights of the inform-
ant in the matter are, to say the least, doubtful ; that it 
appears by said information that to grant the prayer of 
said information would not only cause great injury to 
the defendant but occasion great inconvenience to the 
public; that it also appears by said information that the 
laches and acquiescence of the State have been such as 
to make the granting of relief under said information in-
equitable, and that all and every of the matters in said 
information mentioned and complained of are matters a a  
which may be tried and determined at law, and with 
respect to which the said complainant is not entitled to 
any relief in this court ; and this defendant hopes it shall 
have the same benefit of these defence as if it had de-
murred to the said information.

And this defendant humbly prays to be hence dis-
missed with its reasonable costs and charges in this be-
half most wrongfully sustained.

V IN E L A N D  L IG H T  A N D
P O W E R  C O M P A N Y , 3 0

[s e a e ] j .  h . D o w e e r , Jr .,
President.

E d it h  A. Y o u n g q u e s t ,
Secretary.
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St a t f  of  N f w  Jf r s f y , j  
Co u n t y  of  )

The answer of the defendant, Vineland Light and 
Power Company, was taken this seventh day of January, 
in the year nineteen hundred and seven, before me, a 
notary public of the State of New Jersey, duly commis-
sioned and sworn, under the common seal of the said 
corporation, as by their said seal, thereto affixed, ap-
pears.

10 Witness my hand and notarial seal.
[s f a u ] Cy r u s  D. M a r t f r ,

Notary Public.

A N  A C T  T O  IN C O R P O R A T E  T H E  V IN E L A N D  
G A S L IG H T  C O M P A N Y .

20 i. Be it enacted by the Senate and General Assembly 
. of the State of New Jersey, that Hfenry E. Thayer, John

B. Allender, Edwin M. Turner, Andrew J. Perry and 
William A. House, and such other persons as may be 
hereafter associated with them, be and they are hereby or-
dained, constituted and declared a body politic and cor-
porate, in fact and in law, by the name of “ The Vineland 
Gas Light Company,” and by that name they and their 
successors may have perpetual succession, and shall in 
law'be capable of suing and being sued in any courts and 

g 0  places whatsoever, and may have a common seal with 
power to alter or change the same at pleasure; and by the 
said name the said corporation shall have power and 
authority to manufacture, make and sell gas, to be made 
of bituminous coal or other materials, for the purpose 
of lighting the streets, buildings, manufactories and other 
places situate in the township of Landis, in the county 
of Cumberland, and to enter into and execute contracts,
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agreements or covenants in relation to the objects of this 
corporation and of enforcing the same, and be capable 
of purchasing, holding, leasing, mortgaging and convey-
ing any estate, real and personal, necessary to give effect 
to the purposes of this corporation for the accommodation 
of their business and concerns, or which it may be neces-
sary for the said corporation to acquire and hol.d for 
the purpose of securing debts which have become due to 
them in the regular business of the said corporation.

2. And be it enacted, that the said corporation shall be 
and they aie hereby empowered to lay down their gas 
pipes, and to erect gas posts, burners and reflectors, in 
the streets, alleys, lanes, avenues and public grounds of 
the township of Landis, and to do all things necessary 
to light the said township or any part thereof, as now 
existing, or under whatever corporate name or names 
the same may hereafter exist, and the dwellings, stores 
and other places situate therein; provided, that the public * 
travel shall at no time be affected or impeded by the 
laying of the said pipe or the erection of the said posts, 
and the streets, sidewalks and cross-walks, public grounds, ^0 
lanes and avenues, shall not be injured, but all be left 
m as good and perfect condition as before the laying of 
the said pipes or the erection of the said posts.

3- And be it enacted, that the capital stock of said 
company shall be fifty thousand dollars, with power to 
increase the same, by a vote of the board of directors, 
to two hundred thousand dollars, to be divided into shares 
of one hundred dollars each, which shall be deemed per-
sonal property, and the said company may organize and 
commence business whenever ten thousand dollars shall 30

ave been subscribed and ten per centum thereof paid in; 
a stock subscribed shall be paid in at such times and up-
on such notice as the board of directors of said company 
may direct. J

4- And be it enacted, that the business of said corpora- 
1Qn sha11 be managed and conducted by a board of five
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directors, who shall be stockholders in said company, 
one of whom shall be president thereof, and three mem-
bers, at least, of said board of directors shall be residents 
of the State of New Jersey; said board of directors shall 
have power to appoint such other officers and agents as 
they shall deeni necessary; said board of directors shall 
hold their office for one year and until others are chosen 
to fill their places; and that the annual election of said 
corporation shall be held at such time and place as the 
by-laws of said corporation shall prescribe, ten days 

1 0  previous notice thereof to be given in some newspaper 
published in Cumberland county; and until such annua 
election shall be held the persons named in this act shall 
be the directors of said corporation, a majority of whom 
shall be competent to transact business, and that the prin-
cipal office of said company shall be in the village of
Vineland, Cumberland county. . •

c And be it enacted, that in case an election of direc-
tors should not be held upon the day when pursuant 
to the by-laws of said company, it ought to have been 

20  held the corporation shall not be deemed dissolved, but 
the stockholders may proceed to hold an election on any 
other day, ten days previous notice of the time and place 
of said election having been given in some newspaper 
published in said county of Cumberland, at which election 
and at all meetings of the company each stockholder shall 
be entitled to one vote in person or by proxy for each
share of stock held.

6. And be it enacted, that the township committee o 
the township of Landis are hereby authorized and em-
powered to purchase, lay down or erect such gas pipes, 
gas posts, lamps and burners as they may deem neces-
sary for lighting the streets and public grounds of said 
township or to make such contract with said company 
for the lighting of said streets and public grounds as they 
may deem fit and proper for the interests of said town-

ship.
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7- And be it enacted, that if any person or persons shall 
wilfully do, or cause to be done, any act or acts whatso-
ever, with intent thereby to injure any conduit, pipe, cock, 
machine or structure whatsoever, or anything apper-
taining to the works of the said corporation^ or whereby 
the same may be stopped, obstructed or injured, the per-
son or persons so offending shall be considered guilty of 
a misdemeanor, and being thereof convicted shall be pun-
ished by a fine not exceeding three hundred dollars, or 
imprisonment at hard labor not exceeding two years, or 
both; provided, such criminal prosecutions shall not in ' 
any wise impair the rights of action for damages by a 
civil suit hereby authorized to be brought for any such 
injury as aforesaid, by and in the name of the said in-
corporation, in any court of this State having cognizance 
of the same.

8. And be it enacted, that the stock of the corporation 
shall be considered personal property and shall be trans-
ferred according to its by-laws and regulations; and the 
company shall keep proper books of account, in which 
shall be fairly entered all the transactions of the com- 
pany, and shall be opened at all reasonable times to the 
inspection of the stockholders.

9- And be it enacted, that the said company shall have 
power to borrow from time to time such sum or sums 
of money as to them may seem advisable for the carrying 
out of any of the objects or plans of said corporation 
(and to secure the same by bond and mortgage, or other-
wise, with interest) not exceeding seven per centum per 
annum on their lands, works, property and franchises, 
and may receive property suitable for its purposes, at a 3 0  
valuation to be agreed upon in lieu of cash.

io. And be it enacted, that the directors of said com-
pany shall have power to declare stock forfeited, and 
all previous payments made thereon, in case of non-pay-
ment, when duly called for, if they deem it expedient, and 
to make such dividends as the profits, plans and rules of 
the company will allow.

5
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I i .  And be it enacted, that, this act shall take effect 
immediately.

Approved March 15, 1870.

State of New Jersey, Department of State. Compar-
ing and certifying division. Copy correct; compared 
by J. L. Hendricks, original read by M. T. Simpson.

J. L. Hendricks in charge of division.

10 _ _ _ _ _

S T A T E  O F  N E W  JE R S E Y ,

(State Seal.)

D e p a r t me n t  oE St a t e .

I, S. D. D i c k i n s o n , Secretary of State of the State of 
1 New Jersey, do hereby certify that the foregoing is a 

2 °  true copy of an act passed by the Legislature of this 
State, and approved by the Governor, the fifteenth day 
of March, A. D. 1870, as taken from and compared with 
the original now on file in my office.

In testimony whereof, I have hereunto set my hand 
and affixed my official seal, at Trenton, this twentieth 
day of November, one thousand nine hundred and six.

[s e a e ] S. D. D IC K IN SO N ,
Secretary of State.

30
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IN  C H A N C E R Y  O F  N E W  JE R S E Y .

Between

Jo h n  R. Fa r n u m , trading, &c.,

Petitioner,

and O n  Pe t i t io n , &c . 1 0

T h e  V in e e a n d  Ga s  E ig h t  Co m -

p a n y ,

Respondent,

This matter being opened to the Court by Potter & 
Nixon, of counsel with the petitioner, and upon reading 
and filing the petition and affidavit of Daniel Washburn. ®n  
the receiver of the said respondent, The Vineland Gas 
Eight Company, asking the direction of this Court, and 
it appearing that the said The Vineland Gas Eight Com-
pany is a work of a public nature in which the value of 
the work is dependent upon the franchise, and in the 
continuance of which the public as well as the corpora-
tors and creditors of said company have an interest; 
and that the machinery and apparatus of said company 
are out of repair, and expensive repairs are immediately 
needed or the business of making and furnishing gas, 
which is the business of said corporation, must cease, ^  
and that the running expenses of said company since 
tie said receiver assumed charge have exhausted its 
available funds.

It is, on this thirtyffirst day of March, eighteen hun- 
dred and eighty-four, by Theodore Runyon, Chancellor 
of the State of New Jersey, ordered that the said re-
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10

ceiver make sale of the principal work, for the construc-
tion of which the said comapny was incorporated, to-
gether with all the chartered rights, privileges and fran-
chises belonging to said company and pertaining to sai 
principal w o rk ; and that he give ten days notice of sue 
sale by hand bills signed by himself and set up m at least 
five of the most public places in the county of Cum-
berland at least one thereof in the township of Landis, 
in said county, and also published in one newspaper m 
each of the cities of New Y ork  and Philadelphia, and m 
two of the newspapers of the county of Cumberland.

T H E O D O R E  R U N Y O N ,
C.

A  true eppy.
V i v i a n  M. Libvis,

Clerk.

C O P Y  O E  D E E D .
20

Washburn, Receiver, to John R. Earnum.

This indenture, made this tenth day of May, m the 
year eighteen hundred and eighty-four, between Daniel 
Washburn, of the township of Landis, county of Cum-
berland and State of New Jersey, Receiver of the Vine- 
land Gas L ight Company, a corporation under the laws 
of the said State of New Jersey, of the first part, and 
John R. Earnum, of Waltham, county of Middlesex and 
State of Massachusetts, of the second part.

Whereas, on the thirtieth day of April, in the year 
eighteen hundred and eighty-four, by an order of the 
Court of Chancery of the State of New Jersey, m a 
cause therein depending, wherein John R. Farnum 
trading, &c.,is complainant and The Vineland Gas Light 
Company is respondent, and bearing date and entered

30
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on the thirty-first day of March in the year last aforesaid, 
the said Daniel Washburn, the receiver appointed in the 
said cause of the said corporation respondent, sold at 
public sale, after due advertisement in accordance with 
said order, all the property and franchises of the said 
The Vineland Gas Light Company to the said John R. 
Farnum, who was the highest bidder, for the sum of 
eight thousand dollars;

And whereas, afterwards, on the fifth day of May, an 
order was duly made and entered in said cause, approv- j q  
ing said sale as follows, to w it:

IN  C H A N C E R Y  O F  N E W  JE R S E Y . 

Between \

Jo h n  R. Fa r n u m , trading, &c., 1

Petitioner, f  O n  Pe t i t io n , &c .

and

T he ; V in e l a n d  Ga s  L ig h t  Co m -

p a n y ,

Respondent.

This matter being opened by Potter & Nixon, of 
counsel with the said petitioner, and it appearing by his 
report on file in the office of the clerk of this Court, 
that the receiver has made sale of the real and personal 
property and franchises of the said respondent:

It is, on this fifth day of May, in the year eighteen 
hundred and eighty-four, ordered that the said sale be in 
all things confirmed, and that the said receiver do pro-

O r de ;r  Co n f ir m -

in g  Sa u k
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c e e d t o m a k e c o n v e y a n c e s of t h e s ai d r e al e st at e a n d 

f r a n c hi s e s a n d gi v e p o s s e s si o n of t h e s ai d p e r s o n al p r o p -

e rt y, a c c o r di n g t o t h e c o n diti o n s of t h e s ai d s al e ; a n d 

t h at h e h ol d t h e m o n e y s d e ri v e d t h e r ef r o m t o a bi d e t h e 

f u rt h e r o r d e r of t hi s C o u rt.
T H E O D O R E  R U N Y O N ,

C.

A n d w h e r e a s, all e a r ni n g s of s ai d c o r p o r a ti o n r e- 

s p o n d e nt, u p t o t h e d at e of t hi s c o n v e y a n c e, w e r e b y t h e 

■ s ai d c o n diti o n s of s al e r e s e r v e d t o t h e s ai d r e c ei v e r;

N o w t hi s i n d e nt u r e wit n e s s et h, t h at t h e s ai d D a ni el 

W a s h b u r n, r e c ei v e r a s af o r e s ai d, i n c o n si d e r ati o n of t h e 

p r e mi s e s a n d t h e s u m of ei g h t t h o u s a n d d oll a r s t o hi m 

i n h a n d p ai d b y t h e s ai d J o h n R. F a r n u m, t h e r e c ei pt 

w h e r e of i s h e r e b y a c k n o wl e d g e d, h a s gi v e n, g r a n t e d, 

b a r g ai n e d, s ol d, c o n v e y e d a n d c o nfi r m e d, a n d b y t h e s e 

p r e s e nt s d o e s gi v e, b a r g ai n, g r a n t, s ell, c o n v e y a n d 

c o nfi r m u nt o t h e s ai d J o h n R. F a r n u m, hi s h ei r s, e x e c u -

t o r s, a d mi ni st r at o r s a n d a s si g n s, all t h e r e al e st at e, f r a n- 

2 0  c hi s e s a n d p e r s o n al p r o p e rt y of t h e s ai d T h e Vi n el a n d 

G a s Ei g h t C o m p a n y, d e s c ri b e d a s f oll o w s:
A ll t h o s e s e v e r al t r a ct s o r p a r c el s of l a n d a n d p r e mi s e s 

sit u at e i n t h e t o w n s hi p of L a n di s, c o u n t y of C u m b e rl a n d 

a n d S t a t e of N e w J e r s e y, b o u n d e d a n d d e s c ri b e d a s f ol -

l o w s :
B e gi n ni n g at a st a k e o n t h e E a st R ail r o a d B o ul e v a r d, 

at t h e di st a n c e of o n e h u n d r e d a n d ei g h t y - ei g h t f e et 

s o u t h w a r dl y o f t h e s o u t h e rl y si d e of P a r k a v e n u e; a n d 

t h e n c e e x t e n di n g ( i ) al o n g t h e e a st e rl y si d e of t h e E a st 

3 0  R ail r o a d B o ul e v a r d s o ut h ei g h t a n d a h alf d e g r e e s 

w e st o n e h u n d r e d a n d fift y f e et t o a s t a k e ; a n d at ri g h t 

a n gl e s t h e r e t o b et w e e n p a r all el li n e s i n l e n g t h o r d e pt h 

e a st w a r dl y o n e h u n d r e d a n d fift y f e et. C o m p ri si n g l ot s 

n u m b e r s f o u r, fi v e a n d si x, of Bl o c k n u m' b e r fi v e, of 

t h e E a st Di st ri ct of t h e t o w n pl ot of Vi n el a n d.
B ei n g t h e s a m e p r e mi s e s c o n v e y e d t o t h e Vi n el a n d G a s 

Li g h t C o m p a n y b y t h e E q uit a bl e L o a n a n d I m p r o v e m e nt
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Company by deed dated January 18th, A. D. 1878, and 
recorded in the Cumberland County Clerk’s office, in 
Book of Deeds No. 152, page 90.

Lot No. 2. Beginning at a stake on the northerly side 
of Peach street, at the distance of one hundred and fifty 
feet eastwardly of the easterly side of the East Railroad 
Boulevard; and thence extending (1 )  north eight and a 
lalf degrees east two hundred and nineteen feet to a 

stake; thence (2) south eighty-one and a half degrees 
east one hundred feet to a stake; thence (3) south eight 
and a half degrees west two hundred and nineteen feet 
to a stake on the northerly side of Peach street aforesaid, 
and thence (4) along the northerly side of the same north 
eighty-one and a half degrees west one hundred feet to 
the place of beginning. Containing twenty-one thousand 
nine hundred square feet of land strict measure.

Being lots numbers eighteen and nineteen of block 
number five of the east district of the town plot of Vine- 
and. And being the same premises conveyed to the 

Vineland Gas Light Company by Charles IC. Landis, bv 
deed dated May 2d, A. D. 1877, and recorded in the 
U erks office aforesaid in Book of Deeds No. 152, page

As by said deeds and the record thereof, relation to 
the same being had, will more fully and at large appear 

Also the gas works, with their machinery, plant and ap- 
purtenances, the purifier and engine house, retort house, 
coal shed and out building;

^ A1SOxtJle df llvery piPe and apparatus throughout the 
wn of Vineland, the property of said corporation;
Also all personal property of said corporation of every 

in and description (excepting and reserving the earn-
ings ot said corporation up to the delivery of these pres-
ents), with all fuel and material on hand;

Also all the chartered rights, privileged and franchises 
be ongmg to the said The Vineland Gas Light Company,
„• apperta'ninS to -the principal work for the construe-

whereof the said company was incorporated.

1 0

20

30
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Together with all and singular the appurtenances, privi-
leges and hereditaments thereunto belonging or in any 
wise appertaining, and the reversions and remainders, 
rents, issues and profits thereof. .

To have and to hold the same unto the said John R. 
Farnum, his heirs, executors, administrators and assigns, 
to his and their only proper use, benefit and behoof for-
ever, in as full, ample and beneficial a manner as the 
said Daniel Washburn, receiver as aforesaid, by virtue of 
the power and authority of his said office and the orders 
of sale aforesaid and confirmed thereof, may, can or 

1 ought to convey the same.
And I, the said Daniel Washburn, do hereby covenant, 

promise and agree to and with the said John R. Farnum, 
his heirs and assigns, that I have not, as such receiver as 
aforesaid, done or caused, suffered or procured to be 
done, any act, matter or thing whereby the said premises, 
or any part thereof, with the appurtenances, are or many 
be charged or encumbered in estate, title or otherwise.

. In witness whereof, the said Daniel Washburn, receiver 
as aforesaid, has hereunto set his hand and seal the day 
and year first above written.

20 • D A N IE L  W A SH B U R N , [ s e a l ]

Signed, sealed and delivered in the presence of,

Be it remembered, that on this tenth day of May, in 
the year eighteen hundred and eighty-four, before me, 
the ¡subscriber, a Master in the Court of Chancery of New 

3 0  Jersey, personally appeared Daniel Washburn, who I am 
satisfied is the person named in the foregoing deed, and 
I having first made known to him the contents thereo 
he acknowledged that he signed, sealed and delivered the 
same as his voluntary act and deed.

J. Bo yd  N i x o n .

St a t e  o e  N e w  Je r s e y , 
Cu mb e r l a n d  Co u n t y ,

All which is hereby certified.
J. B O Y D  N IXON .
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C O P Y  O F  D EED.

Fa r n u m  to  H o l b r o o k .

This indenture, made the twenty-seventh day of 
March, in the year of our Eord one thousand nine hun-
dred, between John R. Farnum and Henrietta M. Farnum 
his wife, of Waltham, county of Middlesex, Common-
wealth of Massachusetts, of the first part, and Arthur A. 
Hollbrook, of Wilkesbarre, State of Pennsylvania, of the 1 0  
second part;

Witnesseth, that the said party of the first part, for and 
m consideration of the sum of forty-five thousand dollars 
($45,000), lawful money of the United States of America 
well and truly paid by the said party of the second part to 
the said party of the first part, at and before the ensealing 
and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released, conveyed and confirmed, and 
by these presents, do grant, bargain, sell, alien, enfeoff, >0 
release, convey and confirm unto the said party of-the 
second part, his heirs and assigns, all those several tracts 
and lots of land and premises situate in the borough of 
Vineland and in the township of Landis, county of Cum-
berland and State of New Jersey, bounded and described 
as follows, to w it:

 ̂ No. i. Beginning at a stake on the East Railroad 
oulevard at the distance of one hundred and eighty- 

eight feet southwardly of the southerly side of Park 
avenue, and thence extending ( i ) along the easterly side 
of the East Railroad Boulevard south eight and a half 3C> 
degrees west one hundred and fifty feet to a stake, and at 
right angles thereto between parallel lines in length or 
depth eastwardly one hundred and fifty feet. Compris-
ing lots numbers four, five and six of block number five 
of the east district of the town plot of Vineland. Being 
the same premises conveyed to the Vineland Gas Light
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Company by the Equitable Loan and Improvement Com-
pany, by deed dated January 18th, A. D. 1878, and re-
corded in the Cumberland'County Clerk’s office in Book 
of Deeds No. 152, page 90, &c.

No. 2. Beginning at a stake on the northerly side of 
Peach street, at the distance of one hundred and fifty 
feet eastwardly of the easterly side of the East Railroad 
Boulevard, and thence extending (first) north eight and 
a half degrees east, two hundred and nineteen feet to a 

t - v stake; thence (2) south eighty-one and a half degrees 
east, one hundred feet to a stake; thence (3) south eight 
and a half degrees west, two hundred and nineteen feet 
to a stake on the northerly side of Peach street afore-
said; and thence (4) along the northerly side of the same 
north eighty-one and a half degrees west, one hundred 
feet to the place of beginning.

Containing twenty-one thousand nine hundred square 
feet of land, strict measure. Being lots numbers eigh-
teen and nineteen of block number five of the East Dis-
trict of Vineland aforesaid.

20  All the above described tracts being the same premises 
conveyed to the grantor hereof, John R. Earnum, by 
Daniel Washburn, receiver of the Vineland Gas Light 
Company, by deed dated May 10th, A. D. 1884; <md re-
corded in the Clerk’s office of Cumberland county afore-
said, in Book 173 of Deeds, folio 418, &c.

No. 3. Beginning at a point at the southeasterly cor-
ner of land formerly*of one Boody, at the distance of one 
hundred and fifty feet eastwardly from the easterly Rail-
road Boulevard, at a right angle thereto, and at the dis- 

30 tance of one hundred and eighty-eight feet southwardly 
from Park avenue, at a right angle thereto, and extend-
ing thence southwardly parallel with said Railroad Boule-
vard thirty-one feet and at right angles thereto between 
parallel lines in length or depth eastwardly fifty feet.

Containing fifteen hundred and fifty square feet of 
land. Comprising the southerly end of lot number nine
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o f bl o c k n u m b e r fi v e o f t h e E a st Di st ri ct o f Vi n el a n d 

af o r e s ai d.  S ai d l a st d e s c ri b e d pi e c e o f l a n d b ei n g t h e 

s a m e p r e mi s e s c o n v e y e d t o t h e g r a n t o r h e r e of, J o h n R. 

F a r n u m, b y H e n r y S. Al v o r d a n d wif e, b y d e e d d at e d 

J a n u a r y 6t h, A. D. 1 8 9 3, a n d r e c o r d e d i n t h e Cl e r k’ s 

offi c e o f C u m b e rl a n d c o u nt y, N e w J e r s e y, i n B o o k o f 
D e e d s 2 1 7, f oli o 6 4, & c.

T o g et h e r wit h t h e g a s w o r k s l o c at e d u p o n t h e a b o v e 

d e s c ri b e d l a n d, wit h t h ei r m a c hi n e r y, pl a nt a n d a p p u rt e-

n a n c e s, t h e p u rifi e r, e n gi n e h o u s e, r et o rt h o u s e, c o al s h e d, 
offi c e b uil di n g s a n d all o ut- b uil di n g s. '

Al s o all t h e d eli v e r y pi p e s a n d a p p a r at u s s et a n d l ai d,

■■  ^   s ai d §*a 3 w o r k s a n d pl a nt
t h r o u g h o ut t h e b o r o u g h o f Vi n el a n d a n d t h e t o w n s hi p o f 

L a n di s, C u m b e rl a n d c o p nt y, i n t h e S t at e o f N e w J e r s e y, 
t h e p r o p e rt y o f s ai d p a rt y o f t h e fi r st p a rt.

Al s o all t h e c h a rt e r e d ri g ht s, p ri vil e g e s a n d f r a n c hi s e s 
c o n v e y e d t o t h e s ai d p a rt y o f t h e fi r st p a rt b y t h e s ai d 

d e e d o f D a ni el W a s h b u r n, r e c ei v e r a s af o r e s ai d, a n d a n y 

a n d all ri g ht s, p ri vil e g e s a n d f r a n c hi s e s t h e r e aft e r a c -

q ui r e d a n d n o w o w n e d b y t h e g r a n t o r i n t h e b o r o u g h o f 

Vi n el a n d af o r e s ai d, a n d i n t h e t o w n s hi p o f L a n di s af o r e -

s ai d, a p p e rt ai ni n g t o s ai d g a s w o r k s a n d t h e o p e r ati o n 
t h e r e of.

T o g et h e r wit h t h e g o o d will o f t h e g r a n t o r h e r e of,

J o h n R. F a r n u m, i n t h e b u si n e s s o f t h e m a n uf a ct u r e a n d 
s al e of g a s i n t h e b o r o u g h o f Vi n el a n d a n d i n t h e t o w n -
s hi p of L a n di s af o r e s ai d.

A n d f o r t h e c o n si d e r ati o n s p e cifi e d i n t hi s d e e d t h e 
g r a nt o r h e r e of a g r e e s t o a n d wit h t h e s ai d A r t h u r A. 

H ol b r o o k, hi s h ei r s a n d a s si g n s, t h at h e will n ot at a n y 3 0 
ti m e h e r e aft e r e n g a g e i n t h e b u si n e s s o f t h e m a n uf a c -
t ur e a n d s al e o f g a s i n t h e b o r o u g h o f Vi n el a n d a n d i n 
t h e t o w n s hi p o f L a n di s af o r e s ai d.

T hi s i n d e nt u r e s h all n ot b e c o n st r u e d s o a s t o i n cl u d e 

a n y c o al, g a s m et e r s n ot s et, o r ot h e r p e r s o n al p r o p e rt y 

fi e cf 1 6 P a rt y ° f t h C fir St p a rt e x c e Pt a s h e r ei n b ef o r e s p e ci-
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Together with all and singular the buildings, improve-
ments, woods, ways, rights, liberties, privileges, heredita-
ments and appurtenances to the same belonging or in any 
wise appertaining and the reversion and reversions, re-
mainder and remainders, rents, issues and profits there-
of, and of every part and parcel thereof ; and also all 
the' estate, right, title, interest, property possession, claim 
and demand whatsoever, both in law and equity, of the 
said partv of the first part, of, in and to the said prem-
ises with the appurtenances.

1C To have and to hold the said premises, with all and 
singular the appurtenances, unto the said party of the 
second part, his.heirs and assigns, to the only proper 
use, benefit and behoof of the said party of the second 
part, his heirs and assigns forever.

And the said grantor, John R. Farnum, for himself, his 
heirs, executors and administrators, does, by these pres-
ents, covenant, grant and agree to and with the said 
party of the second part, his heirs and assigns, that he, 
the said grantor, his heirs, all and singular the heredita- 

2 0  ments and premises hereinabove described and granted 
or mentioned and intended so to be, with the appurte-
nances, unto the said party of the second part, his heirs 
and assigns, against him, the said grantor, his heirs and 
assigns, against all and every other person or persons 
whomsoever lawfully claiming or to claim the same or 
any part thereof* by, from ,. through or under him, but 
against none other.

Shall and will warrant and forever defend.
In witness whereof, the said party o f the first part to 

¿ 0  these presents have hereunto set their hands and seals, 
dated the day and year first above written.

JOH N R. F A R N U M , [s e a l .]
H E N R IE T T A  M. F A R N U M , [s e a l .]

Signed, sealed and delivered in the presence of 
Ch a s . H a l l  A d a ms , 
Bl a n c h e ; Ir en e ; Br a c k e t t .
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St a t e  o e  Ma s s a c h u s e t t s , 
Su e e o e k  Co u n t y ,

Be it remembered, that on this 27th day of March, in 
the year of our Lord one thousand nine hundred, A. D. 
(1900), before me, Chas. Hall Adams, a foreign Com-
missioner of Deeds for New Jersey, personally appeared 
John R. Farnum and Henrietta M. Farnum, his wife, 
who, I am satisfied, are the grantors mentioned in the 
above deed of conveyance, and I having first made known 
to them the contents thereof, they acknowledged that j q  
they signed, sealed and delivered the same as their volun-
tary act and deed; and the said Henrietta M. Farnum, 
being of full age, on a private examination apart from 
her said husband, before me acknowledged that she 
signed, sealed and delivered the same as her voluntary 
act and deed freely without any fear, threats or compul-
sion of her said husband. A ll of which is here certified.

$45 Revenue Stamps attached and canceled.

This is to certify that the undersigned do hereby as-
sociate themselves into a corporation, under and by vir-
tue of the provisions of an act of the Legislature of the 
State of New Jersey, entitled “ An act concerning cor-
porations (Revision of 1896),” and the several supple-
ments thereto and acts amendatory thereof, and do sev-
erally agree to take the number of shares of capital stock 
set opposite to their respective names.

First, .the name of the corporation is Vineland Light 
and Power Company.

Secpnd, the location of the principal office in this State 
is at number 647^2 Landis avenue, in the borough of

CH A S. H A L L  A D A M S,
A  foreign Commissioner of Deeds for 

New Jersey. 2 0



Vineland, county of Cumberland and State of New Jer-
sey.

The name of the agent therein and in charge thereof 
upon whom process against this corporation may be 
served is Leverett Newcomb.

Third. The objects for which this corporation is 
formed are to make, generate and manufacture, distribute, 
furnish and sell gas and electricity for light, power and 
all other uses and purposes for which the same may be 
used, to the inhabitants, companies, corporations and 
public generally in the borough of Vineland and in the 
township of Landis, county of Cumberland, and State of 
New Jersey, and also in the boroughs, settlements and 
townships adjacent thereto. The corporation shall have 
the power to conduct its business in all its branches, at 
one or more offices, and unlimitedly to hold, purchase, 
mortgage and convey, real and personal property in the 
State of New Jersey, and as well in all other States and 
in foreign countries, and especially in the city of Phila-
delphia, in the State of Pennsylvania, and in the city of 
New York, and State of New York.

Fourth. The total authorized capital of this corpora-
tion is sixty thousand dollars ($60,000) divided into six 
hundred shares of the par value of one hundred dollars 
each.

Fifth. The names and post office addresses of the in-
corporators and number of shares subscribed for by each, 
the aggregate of such subscriptions being the amount 
of the capital stock with which the company will com-
mence business, are as follow s:

Name. Post Office Address. No. of Shares.
Addison A. Sterling, Wilkesbarre, Pa............... 1 share
John Flanigan, Wilkesbarre, P a . . , . ............... ... 1 share
John B. Reynolds, Wilkesbarre, Pa.................59  ̂ shares
Leverett Newcomb, Vineland, N. J................. 1 share
William MacGeorge, Vineland, N. J .................  1 share

Total ............... ...................................... 600 shares
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Sixth. The period of existence of this corporation is 
limited to ninety-nine years.

In testimony whereof we have hereunto set our hands 
and seals the first day of March, Anno Domini, one thou-
sand nine hundred.

A D D IS O N  A. ST E R LIN G , [ s p a i ,]

JO H N  F L A N IG A N , [Se \i ,]
JO H N  B. R E Y N O L D S , [s e a e ]
L E V E R E T T  N EW CO M B, [s e a e ]
W IL L IA M  M a c GEORGE, [s e a e ] 1()

Signed, sealed and delivered in the presence of,
Edg a r  R. Jo n e s .

[Ten cent documentary stamp attached.]

Sta te  o e  Ne w  Je r s e y , 1 20
Cu mbe r ea n d  Co u n t y , )

Be it remembered, that on this the first day of March, 
Anno Domini nineteen hundred (1900), before me a 
Commissioner of Deeds for the State of New Jersey, per- 
sonally appeared Addison A. Sterling, John Flanigan,
John B. Reynolds, Leverett Newcomb and William Mac- 

eorge, who I as satisfied are the persons named in, and 
w o executed the within certificate of incorporation, and 
1 having first made known to them severally the con- 
ents thereof, they did each acknowledge that they signed 30 

sealed and delivered the same as their voluntary act and 
deed. All of which is hereby certified.

E D G A R  R. JO N ES, 
Commissioner of Deeds of N. J.

[U. S. ioc. stamp, documentary.]
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“ Endorsed: Received March 5th, A. D. 1900, and re-
corded in the Clerk’s office of Cumberland county, at 8 
o’clock forenoon, in Book B of Corporations, page 261.

GEO. W. BETCHNER,
Filed March 9th, 1900. Clerk-

G e o r g e : W u r t s ,
Secretary of State.”

1 0

20

S T A T E  O F N E W  JE R SE Y .

(Coat of Arms.)

De pa r t m e n t  o e  St a t e .

I George Wurts, Secretary of State of the State of 
New Jersey, do hereby certify, that the foregoing is a 
true copy of the certificate of incorporation of Vineland 
Light and Power Company and the endorsements thereon, 
as the same is taken from and compared with the orig-
inal and filed in my office on the ninth day of March, 
A  D 1900, and now remaining on file therein.

’in testimony, whereof, I have hereunto set my hand 
and affixed my official seal, at Trenton, this ninth day of

March A . D. i9°°. GEORGE WURTS,
LSIiAM of State.

D EED .

H ol br oo k  t o  V i n e l a n d  L ig h t  a n d  Po w e r  Co .

This indenture, made the thirty-first day of March, in 
the year one thousand nine hundred, between Arthur A. 
Holbrook and Emma J. Holbrook his wife, of W i kes- 
barre, State of Pennsylvania, of the first part, and Vine-
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land Light and Power Company, a corporation of the 
State of New Jersey, of the second part.

Witnesseth, that the said party of the first part for and 
in consideration of the sum of fifty thousand dollars (and 
other good causes and considerations) lawful money of 
the United States of America, well and truly paid by the 
said party of the second part to the said party of the first 
part, at and before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, 
have granted, bargained, sold, aliened, enfeoffed, released’ 
conveyed and confirmed, and by these presents do grant, 
bargain, sell, alien, enfeoff, release, convey and confirm 
unto the said party of the second part, its successors and 
assigns, all those several tracts and lots of land and prem-
ises, situate in the borough of Vineland, and in the town-
ship of Landis, county of Cumberland, and State of New 
Jersey, bounded and described as follows, to wit :

No. i. Beginning at a stake on the East Railroad 
Boulevard, at the distance of one hundred and eighty- 
eight feet southwardly of the southerly side of Park ave-
nue, and thence extending ( i ) along the easterly side of 8 0  
the East Railroad Boulevard south eight and a half de-
grees west one hundred and fifty feet to a stake, and at 
right angles thereto between parallel lines in length or 
depth eastwardly one hundred and fifty feet. Compris-
ing lots numbers four, five and six of block number five 
of the east district of the town plot of Vineland.

No. 2, Beginning at a stake on the northerly side of 
Peach street, at the distance of one hundred and fifty 
feet eastwardly of the easterly side of the East Railroad 
Boulevard; and thence extending (i) north, eight and 30 
a half degrees east, two hundred and nineteen 
feet to a stake; thence (2) south, eighty-one and 
a alf degrees east, one hundred feet to a stake; 
thence (3) south, eight and a half degrees west’ 
two hundred and nineteen feet to a stake on the north-
erly side of Peach street aforesaid; and thence (4) along

7
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the northerly side of the same north, eighty one and a 
half degrees west, one hundred feet to the place of 
beginning. Containing twenty-one thousand nine 
hundred square feet of land strict measure. Being lots 
numbers eighteen and nineteen, of block number five, 
of the East District of Vineland aforesaid.

No. 3. Beginning at a point at the southeasterly cor-
ner of land formerly of one Boody, at the distance of 
one hundred and fifty feet eastwardly from the easterly 
Railroad Boulevard, at a right angle thereto, and at the 
distance of one hundred and eighty-eight feet south-
wardly from Park avenue, at a right angle thereto; and 
extending thence southwardly parallel with said Rail-
road Boulevard thirty-one feet and at right angles 
thereto, between parallel lines, in length or depth east-
wardly fifty feet. Containing fifteen hundred and fifty 
square feet of land. Comprising the southerly end of 
lot number nine of block number five, of the East Dis-
trict of Vineland aforesaid.

Together with the gas works located upon the above 
20 described land, with their machinery, plant and appur-

tenances, the purifyer, engine house, retort house, coal 
sheds, office-buildings and all out buildings.

Also, all the delivery pipes and the apparatus set and 
laid, used and connected with said works and plant 
throughout the borough of Vineland and township of 

. Landis, Cumberland county, in the State of New Jersey, 
the property of the said party of the first part.

Being the same property conveyed to the grantor 
hereof, Arthur A. Holbrook, by John R. Earnum and 

30 wife, by deed dated March 27th, A. D. 1900, and in-
tended to be forthwith recorded in the Clerk’s office of 
Cumberland county, New Jersey.

Together with all and singular the buildings, im-
provements, woods, ways, rights, liberties, privileges, 
hereditaments and appurtenances to the same belonging 
or in any wise appertaining, and the reversion and re-
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versions, remainder and remainders, rents, issues and 
profits thereof, and of every part and parcel thereof; 
and, also, all the estate, right, title, interest, property, 
possession, claim and demand whatsoever, both in law 
and equity, of the said party of the first part, of, in and 
to the said premises with the appurtenances.

To have and to hold the said premises with all and 
singular the appurtenances unto the said party of the 
second part, its successors and assigns, to the only 
proper use, benefit and behoof of the said party of the j q  
second part, its successors and assigns forever. And 
the said grantor, Arthur A. Holbrook, for himself, his 
heirs, executors and administrators, does by these pres-
ents covenant, grant and agree to and with the said 
party of the second part, its successors and assigns, that 
he, the said grantor, his heirs, all and singular the here-
ditaments and premises hereinabove described and 
granted or mentioned and intended so to be with the 
appurtenances unto the said party of the second part, his 
successors and assigns against him, the said grantor, 
his heirs and against all and every other person or per- 
sons whomsoever lawfully claiming or to claim the same 
or any part thereof.

Shall and will warrant and forever defend.
In witness- whereof, the said party of the first part to 

these presents have hereunto set their hands and seals, 
dated the day and year first above written.

A R T H U R  A. H O L B R O O K , [ s e a l .] 
E M M A  J. H O L B R O O K , [s e a l .]

Signed, sealed and delivered in the presence of 30 &
Fa i t h  A. Bu l l a r d .

$50.50 in revenue stamps attached and cancelled.
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STATE OE PENNSYLVANIA,: j  gg 
L u z e r n e  Co u n t y , j

Be it remembered, that on this thirty-first day of 
March, in the year of our Lord one thousand nine hun-
dred, before me, a notary public residing in and having 
my office in Wilkesbarre, Pa., personally appeared 
Arthur A. Holbrook and Emma J. Holbrook, who, I 
am satisfied, are the grantors mentioned in the above 
deed or conveyance, and I having first made known to 
them the contents thereof, they acknowledged that they 
signed, sealed and delivered the same as their voluntary 
act and deed, and the said Emma J. Holbrook, being of 
full age, on a private examination apart from her said 
husband, before me acknowledged that she signed, 
sealed and delivered the same as her voluntary act and 
deed freely, without any fear, threats or compulsion of 
her said husband. All of which is hereby certified.

Witness my hand and seal the day and year aforesaid.
Fa i t h  A. Bu l l a r d ,

20  [N o t a r y 's  Se a l .] Notary Public.

L u z e r n e  Co u n t y , s s .
The Commonwealth of Pennsylvania, I, 

[e . s .] Walter B. Koons, Clerk of the Courts in 
and for said county, do hereby certify 

that Faith A. Bullard, whose name is signed to the 
foregoing certificate of acknowledgement, was at the 

8 0  time of taking such acknowledgement a Notary Public 
En and for said county, duly commissioned and sworn, 
and residing in said county, and was at the time of 
taking such acknowledgement duly authorized to take 
the same and authorized by the laws of said State to 
take the proof and acknowledgement of deeds and ad-
minister oaths generally and other instruments, and that
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I am well acquainted with the handwriting of said Faith 
A. Bullard and verily believe that the above signature 
to said certificate of acknowledgement is genuine.

In testimony whereof I have hereunto subscribed my 
name and affixed my official seal at Wilkesbarre, in. 
said county, this 31st day of March, A. D. 1900

W A L T E R  B. K O O N S ,
Clerk of the Courts of Luzerne County.

ioc. stamp cancelled.

This indenture, made the thirty-first day of March, 
nineleen hundred:

VWtnesseth, that whereas, by an act of the Legislature 
of the State of New Jersey, enacted and approved on the 
fifteenth day of March, Anno Domini, eighteen hundred 
ana seventy, The Vineland Gas Light Company was 
created and incorporated and authorized thereby to be 2 0  
a body corporate and politic, for the purpose of manu-
facturing and distributing gas in the township of Lan- 
lis, as then existing, under whatsoever corporate name or 
names the same might thereafter exist in the county of 
Cumberland and State of New Jersey, and thereupon 
said corporation was, by said act of the Legislature'of 
said State invested with the chartered rights, franchises 
and privileges to enter into and upon all of the streets, 
alleys, lanes, avenues and public grounds of the said 
township of Landis or any part thereof as now existing, 
under whatever name or names the same might thereafter 
exist, and lay down their or its gas pipes, mains and 
conductors, to erect gas posts, burners and reflectors in 
any part of said territory and in pursuance of said act, 
and to accomplish the object of its incorporation said 
Vineland Gas Light Company forthwith erected and con-
structed an ample and complete gas works in said town-
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ship to manufacture and supply all demands, public and 
private, for gas in said territory, and for that purpose 
laid its mains and distributing pipes in the streets, alleys, 
avenues and public grounds and erected its gas posts, 
burners and reflectors in said territory wherever the 
same were needed and required to be placed for general 
use, which chartered rights and franchises were con-
tinuously exercised and made useful and available in the 
prosecution of the said business of the Vineland Gas 

•IQ Light Company, from and after the enactment of said 
law, whereby the same was given and granted unto the 
fifth day of January, eighteen hundred and eighty-four, 
at which time a suit was instituted in the Court of 
Chancery of New Jersey, wherein John R. Farnum, one 
of the stockholders of said Vineland Gas Light Com-
pany, was complainant, and the said Vineland Gas Light 
Company was defendant, and such proceedings were 
therein had and taken whereby a final decree was made 
in said cause by the Chancellor of the State of New Jer-
sey, bearing date March 31st, 1884, directing Daniel 

2 0  Washburn, receiver, duly appointed in said cause, where-
by said receiver was ordered and directed to sell at pub-
lic vendue all of the property and estate, real and per-
sonal, of the said Vineland,Gas Light Company, to-
gether with all its chartered rights, franchises and priv-
ileges, whereby it was invested by virtue of the said act 
of the Legislature of the State of Newjersey, to the 
highest bidder, and whereas, on the tenth day of May, 
eighteen hundred and eighty-four, in pursuance of said 
decree, all of the property, real and personal, of said 

BO Vineland Gas Light Company, together with all its said 
chartered rights, franchises and privileges aforesaid, 
were sold by said receiver to John R. Farnum, the com-
plainant in said cause \ and whereas, the said Farnum 
has heretofore, from the date of said sale until the twen-
ty-seventh day of March, nineteen hundred, operated 
said gas works and availed himself of all the chartered
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fights, franchises and privileges aforesaid, in the ter-
ritory above described, and on the said twenty-seventh 
day of March, said Farnum sold and conveyed all of said 
gas works, real and personal, including all improvements 
and extensions thereto, and appurtenances therewith be-
longing, together with all of said chartered rights, fran-
chises and privilege, to one Arthur A. Holbrook- and 
whereas, the said Arthur A. Holbrook, by deed of . con-
veyance, bearing date March thirty-first, nineteen hun-
dred, sold and conveyed said gas works, including all ~ 
real and personal property and appurtenances therewith * 
belonging, to the Vineland Fight and Power Company, 
a corporation created under and by virtue of the laws of 
the State of New Jersey, for the purpose of manufac-
turing and distributing gas in the same territory above 
described.

And whereas, the said Vineland Light and Power 
Company is desirous of availing itself of all the bene-
fits and advantages in the operation, extension and im-
provements of said gas works in the territory above 
named. 2G

Therefore this indenture witnesseth, that for and in 
consideration of one thousand dollars, lawful money o f  
the United States of America, to the said Arthur A  Hol-
brook in hand paid by the Vineland Light and Power 
Company, and for divers other good causes and con-
siderations thereunto moving, the receipt whereof is 
hereby acknowledged, the said Arthur A. Holbrook doth 
hereby transfer, make over and lease unto the said Vine- 
land Light and Power Company, the said lessee, its suc-
cessors and assigns, to use and enjoy all the chartered 3 0  
rights, franchises and privileges above described, granted 

y the said act of the Legislature of the State of New 
Jersey and conveyed to said Holbrook as aforesaid and 
Heretofore used in the territory above named, and here-
after to be used, with said gas'w orks and all its im-
provements and extensions for and during the period
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of ninety-nine years from and after the date hereof, in 
as full, ample and complete a manner in every respect 
and particular as he, the said leasor, Arthur A. Holbrook, 
could have used and enjoyed the same if this indenture 
of lease had not been made and executed.

In testimony whereof, said lessor, Arthur . °  r0°  ’
hath hereunto set his hand and seal the day and year
first above written. .

A R T H U R  A . H O L B R O O K , [s b a i ,.]

Signed sealed and delivered in the presence of
&  ’ t  V T f w r n M R .

2 50c. Rev. Stamps attached and canceled.

20  St a t e : oe  N e w  Je r s e y , j ss<
Cu mb e r l a n d  Co u n t y , j 

Be it remembered, that on this thirty-first _ day 
March, in the year of our Lord one thousand nine hun-
dred, before me, one of the Masters in the Coiirt of 
Chancery of New Jersey, personally appeared A  
A  Holbrook, who, 1 am satisfied, is the grantor m o -
tioned in the foregoing deed of lease, and I av'1 ! = 
made known to him the contents Thereof, 
edged that he signed, sealed and delivered the same 

T :’ hisg voluntary act and deed. All of which is hereby cer-

tlfied' LEVERETT NEWCOMB,
Master in Chancery of New Jersey.
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IN  C H A N C E R Y  O F  N E W  JE R SE Y .

Between \

Robert  H. M c Ca r t e r , Attorney j

General, f

Informant, \  O n  In e o r ma Ti o n .

an<3 ( A e e id a v it . ^  ■

V in e e a n d  E ig h t  a n d  Po w e r  |

Co m p a n y , /
Defendant.

St a t e  o e  N e w  Je r s e y , )
Cu mb e r g a n d  Co u n t y , £ s*

W ie e ia m  M a c George , of full age, being duly sworn 
according to law, on his oath says:

That he has lived in Vineland, New Jersey, for about 
thirty years last past, and that for about three years 
onward from April 4th, 1900, he was the general mana-
ger of the Vineland Eight and Power Company; and 
that the gas plant of said company is located in the bor-
ough of Vineland, county and state aforesaid, on the 
corner of the East Boulevard and Peach street, and 
has been located there for about thirty years last past; 
and that from said plant the inhabitants of the borough 
of Vineland and Eandis township, in the parts now ad-
jacent to said borough in said township, have been sup-
plied continuously with gas as the public required the 
same, and that in the principal streets of Vineland they 
have been supplied with gas from said plant for about 
thirty years, and in the principal streets in Eandis town-
ship, adjacent to said borough, for about fifteen years 

8
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la s t  p a s t ; a n d  th a t  h e  w a s an  e m p lo y e e  as g e n e r a l m an a -
g e r  o f th e  V in e la n d  L ig h t  a n d  P o w e r  C o m p a n y  in  th e 
s p r in g  o f 1900, w h e n  said  c o m p a n y  b e c a m e  in te re ste d  
as o w n e r  o f th is  g a s  p la n t in th e  b o r o u g h  o f V in e la n d , 
a n d  th a t  a fte r  sa id  fo rm a tio n  o f said  V in e la n d  L ig h t  
an d  P o w e r  C o m p a n y  a n d  w ith in  fo u r  y e a rs  th e re a fte r  
said  V in e la n d  L ig h t  a n d  P o w e r  C o m p a n y  e x p e n d e d  
o v e r  a n d  a b o v e  th e  su m  o f th ir ty - e ig h t  th o u sa n d  d o llars 
in th e  im p ro v e m e n t a n d  e x te n s io n  o f said  g a s  p la n t in 

n n  th e  b o r o u g h  o f V in e la n d , in th e  to w n sh ip  o f L a n d is .
T h a t  d e p o n e n t h as fo r  se v e ra l y e a rs  b e e n  c le r k  o f the 

b o r o u g h  o f V in e la n d , a n d  is fa m ilia r  w ith  th e  re co rd s  
th e re o f, an d  th a t  h e  h as t h o r o u g h ly  e x a m in e d  th e  s a m e , 
a n d  th a t  h e is a lso  fa m ilia r  w ith  th e  re c o rd s  o f L a n d is  
to w n s h ip  an d  th e  C le r k ’s b o o k  c o n ta in in g  th e  sam e, 
an d  th a t  h e  h as th o r o u g h ly  e x a m in e d  th e  sa m e and 
k n o w s  th a t th e re  is n o th in g  in  th e  r e c o rd s  o f e ith e r  m u -
n ic ip a litie s , to  sh o w  th a t  a n y  o th e r  c o m p a n y  th an  th e 
d e fe n d a n t e v e r  h a d  o r  o b ta in e d  a n y  r ig h t  to  u se  th e 
p u b lic  stre e ts , ro a d s o r  th o r o u g h fa r e s  in a n y  p a rt  o f said. 

3 Q to w n s h ip  o r  b o r o u g h  to  la y  g a s  p ip es, m ain s o r  fix tu re s . 
N o  o th e r  c o m p a n y  th a n  th e  d e fe n d a n t a n d  its  p re d e c e s-
so rs  in t it le  u p  to  th e  y e a r  19 0 7 h as e v e r  la id  a n y  gas 
p ip es  o r  f ix tu r e s  e ith e r  in  sa id  b o r o u g h  o r  to w n sh ip . 
T h a t  L a n d is  to w n sh ip  in  18 6 5 c o n ta in e d  3,050 in h a b i-
tan ts . In  18 7 5  sa id  to w n s h ip  h a d  5 ,4 31 in h a b ita n ts . In  
1880 th e  b o r o u g h  o f V in e la n d  w a s fo rm ed . In  1885, 
n o t  in c lu d in g  th e  b o r o u g h  o f V in e la n d , sa id  to w n sh ip  
h a d  a  p o p u la tio n  o f 3 ,8 5 1. T h e  b o r o u g h  o f V in e la n d  in 
th e  sa m e y e a r  la st m e n tio n e d  h ad  347 °  in h a b ita n ts . In  

3 0  18 9 5, n o t  in c lu d in g  th e  b o r o u g h , th e  to w n sh ip  h ad  a 
p o p u la t io n  o f 4,660, a n d  th e  sam e y e a r  th e  b o r o u g h  had 
a  p o p u la t io n  o f 4 ,12 6 . In  190 5, n o t in c lu d in g  th e  b o r -

o u g h , th e  to w n s h ip  h a d  a  p o p u la tio n  o f 5>351 » anc  ̂ the 
sa m e y e a r  th e  b o r o u g h  h a d  a p o p u la t io n  o f 4 ,593» ac_ 
c o r d in g  to  th e  co m p e n d iu m  o f cen su ses issu ed  b y  the 

S e c r e ta r y  o f  S ta te .
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D e p o n e n t w a s p r e s e nt w h e n s ai d Vi n el a n d L i g h t a n d 

P o w e r C o m p a n y w a s a d vi s e d b y L e v e r e t t N e w c o m b, 

L s( p, it s c o u n s el, t h at t h e titl e a c q ui r e d b y t h e d ef e n d a nt 

c o m p a n y w o ul d b e a g o o d a n d i n d ef e a si bl e e st at e i n 

s ai d p r o p e rt y a n d f r a n c hi s e s a n d t h at t h e d ef e n d a nt 

c o ul d o p e r at e s ai d pl a nt a n d f r a n c hi s e s a s f ull a s s ai d 

Vi n el a n d G a s L i g h t C o m p a n y c o ul d h a v e d o n e b ef o r e 

t h e a p pli c ati o n f o r a r e c ei v e r. T h e s ai d d ef e n d a nt t h e r e -

u p o n p r o c e e d e d t o o p e r at e s ai d pl a nt a n d p a y t o t h e 

St at e e a c h y e a r t h e f r a n c hi s e t a x of a g a s c o m p a n y 

t h e r e o n, w hi c h t h e S t a t e ■ r e g ul a rl y d e m a n d e d a n d r e -

c ei v e d. T h e pl a nt w a s o p e r at e d wit h o u t eff o rt t o d e -

c ei v e o r i nj u r e a n y o n e a n d wit h o u t c o r r u p t i nt e nti o n, 

b eli e vi n g it s ri g h t s t o b e a s a d vi s e d b y c o u n s el. It w a s 

s e e ki n g t o c o m pl y wit h t h e r e st ri cti o n s of t h e l a w a n d 

if a mi st a k e w a s m a d e i n s o c o n st r ui n g t h e l a w o n 
o p e r ati n g t h e r e u n d e r it w a s a n h o n e st mi st a k e.

S w o r n a n d s u b s c ri b e d b ef o r e m e t hi s ei g h t e e n t h d a y « A 
of J a n u a r y, 1 9 0 7. ^

J o s e p h  H. D o w g E R, o f f ull a g e, b ei n g d ul y s w o r n  

a c c o r di n g t o l a w, o n hi s o a t h s a y s:

T h at h e li v e s i n t h e b o r o u g h of Vi n el a n d, N e w J e r s e y, 

a n d t h at h e i s t h e t r e a s u r e r a n d g e n e r al m a n a g e r of t h e. 

pl a nt a n d g a s w o r k s of T h e Vi n el a n d L i g h t a n d P o w e r 

C o m p a n y, t h e d ef e n d a nt i n t h e a b o v e e n titl e d c a u s e, 
a n d h a s b e e n c o n n e ct e d wit h s ai d pl a nt a n d g a s w o r k s 

or t h e l a st f o u r y e a r s, a n d h a s a k n o wl e d g e of t h e o p e r a -

W M . M a c G E O R G E,

E d g a r  R. Jo n e s , 

A t t o r n e y - a t - L a w of N e w J e r s e y.
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fion of said plant and gas works since the year eighteen 
hundred and seventy.

That said plant and gas works was erected in the year 
eighteen hundred and seventy by the Vineland Gas 
Light Company, a corporation of the State of New Jer-
sey, incorporated by special act of the Legislature of 
New Jersey, entitled “ An A ct to incorporate The Vine- 
land Gas Light Company,” approved March 17th, 1870, 
laws of 1870, page 577.

10 That under and by virtue of its said charter said Vine- 
land Gas Light Company operated said plant until the 
year 1884, when insolvency proceedings were com-
menced against it in the Court of Chancery of New 
Jersey, in a suit wherein John R. Farnum, trad-
ing, &c., was petitioner and The Vineland Gas 
Light Company was respondent; and that such 
proceedings were had thereon as against said re-
spondent; that Daniel Washburn was appointed re-
ceiver for the property and business of the said respond-

2 0  en t; and that in pursuance of said proceedings an order 
and decree was made in said cause on the thirtyffirst day 
of March, eighteen hundred and eighty-four, wherein 
and whereby said receiver was ordered to make sale of 
the principal work for the construction of which said 
company was incorporated, together with all the chart-
ered rights, privileges and franchises belonging to said 
company and pertaining to said principal work. A  true 
copy of which order and decree is hereto annexed and 
made a part hereof.

^  And which said receiver, in pursuance of said order and 
decree, did make sale of said principal works, together 
with all of its chartered rights and franchises, to the said 
John R. Farnum, by deed dated May 10th, 1884, and re-
corded in the Clerk’s office of Cumberland county, New 
Jersey, on May loth, 1884, in Book of Deeds 173, folio 
418, &c., a compared and true copy thereof is hereto an-
nexed, which grant and deed conveyed unto the said John
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R. Farnum all of said principal works, franchises and 
chartered right belonging therewith* Which said com-
pared deed is made a part hereof.

And that said John R. Farnum then became absolute 
owner of said principal works, together with its char-
tered rights and franchises, and by virtue thereof carried 
on the business of manufacturing and distributing gas to 
the public from the date of said deed up to April 4th, 
1900, in the township of Landis and borough of Vineland, 
New Jersey.

That the said Vineland Light and Power Company has 
operated said plant and gas works continuously since the 
fourth day of April, 1900, supplying gas in and through 
the borough of Vineland and in portions of the township 
of Landis on its main thoroughfare, roads and avenues 
adjacent to said borough, and has from time to time, as 
its business required, extended its plant and laid pipes in 
various streets, lanes and avenues, extending from and 
through the borough of Vineland and into the township 
of Landis.

That there has been in existence, use and operation a 
line of gas pipe extending from its works in the borough 
of Vineland to the State Institution for Feeble Minded 
Women,, and also to the New Jersey Training School for 
Feeble Minded Girls and Boys, located on Landis avenue 
about one mile and a half eastwardly from the center of 
the borough of Vineland, for the past thirteen years, and 
an extension of its pipes to the building known as the 
Soldier’s Home, in Landis township, for more than fif-
teen years last past, and that the pipes of said company 
have been extended through Myrtle street, State street and BO 
Columbia avenue, three streets lying in the township of 
Landis, eastwardly of the borough of Vineland, for four 
or five years last past, also on Michigan avenue and Park 
avenue,- also Crystal avenue and Division street, and on 
the West Boulevard south to the Capital Glass works, 
through all of which streets, which are in the township 
of Landis adjacent to the borough of Vineland, defendant
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gas company has for several years last past extended 
its gas pipes to furnish the inhabitants and people thereof 
with gas.

That the borough of Vineland comprises a tract of 
land about one mile square in the center of Landis town-
ship, and that the same was duly incorporated as a bor-
ough in the year 1880, and that about twenty-five years 
ago had about twenty-five hundred inhabitants, and that 
since that time it has gradually increased until it now has 

•j q  about five thousand inhabitants, and that about ten years 
ago the territory outside of the borough of Vineland, and 
known as the township of Landis, had about forty-six 
hundred inhabitants and since that time has gradually in-
creased so that at the present time it has about five thou- 
said four hundred inhabitants.

That the public and municipal authorities both in the 
borough of Vineland and in the township of Landis, have 
always acquiesced in and consented to the construction 
of all lines, both new and old, laid by said defendant com-
pany, and each of its predecessors who have carried on 
the business of manufacturing and distributing gas in said 
borough and township, and the right so to do has never 
been questioned or contested.

The borough of Vineland was created out of the town-
ship of Landis in the year 1880. No other company has 
any gas franchise for either the township of Landis 01 
the borough of Vineland, and no company other than the 
defendant is engaged in manufacturing or supplying gas 
in either the said township or borough. Up to the year 
1907, no other company had ever laid any gas pipes in 

BO either said township or borough. Shortly prior to the 
construction of said gas plant all the land where defend-
ant now operates was bush land. The said defendant and 
its predecessors in possession of said plant have gradu-
ally increased said plant and extended the mains as the 
public needs have from time to time required it.

That prior to the year nineteen hundred said Vineland 
Gas Light Company and said John R, Farnum had ex-
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tended their gas pipes and mains throughout the borough 
of Vineland, and on many of the streets and roads out-
side of said borough in the township of Landis. The 
defendant has been operating said plant since' its pur-
chase of the real estate and lease of the franchises in the 
year nineteen hundred, and has from time to time ex-
tended its gas pipe and mains in said township. All ex-
tensions have been a gradual growth. The line which 
was being constructed by the defendant in said township
u restraint upon the bill of complaint filed
by Millville Gas Light Company in said information 
mentioned, was not being laid or constructed with any 
unusual or undue haste or with any intention to disregard 
the law by any disposition to render an appeal to the

w UfuS Pr!°r t0 the comPletion of the work impossible. 
With a desire to further accommodate and supply the 
public and inhabitants with gas, and thereby increase the 
earning power of the defendant, it proceeded with what 
it had long intended to do in the regular course of busi- 
nei f ‘ rW he restramt above mentioned at the suit of Mill-
ville Gas Light Company has since been dissolved and 
removed.

The trenches along the line upon which defendant was
?ymg plpe at the tlme of the hling of this information 
o not to any appreciable extent obstruct or delay public

S i ^ r f h t 0 n0t irreparabIy or in any way - i -  any

a n S i  defendant company is in good faith engaged in 
• P W01*h and is constantly supplying gas for light- 
mg and heating to inhabitants of the borough of vfne-
J 1V " <! t0 the lnhab*tants of portions of the township 

f Landis surrounding said borough. It is also engaged

onsTn v f ^  f° r PUbHc buiWings and State instlu- hons in said territory. Said defendant, since iqoo has
continuously, in good faith and for the public9 benefit

thousand “doli ^  ^  HaS expended over thirty-eight 
and dollars in improvements to its said plant and

extension thereof in said township and borough and

1 (

2 (

3(



enabling it to furnish better service. The defendant 
company is now engaged in furnishing and supplying 
<ras to about eight hundred and fifty families within said 
borough and township and is also engaged in supplying 
gas as aforesaid for lamps for public lighting. e 
operation of its gas plant by the defendant and the nat-
ural growth thereof is no serious injury of inconvenience, 
but on the contrary supplies the public with what has 
become a necessity. To grant the prayer of said in-
formation would cause great injury to the defendant and 

1 0  occasion great inconvenience to and be a great hards ip

to the public. .
For about sixteen years John R. Farnum was per-

mitted to hold and operate said franchise. For over six 
years the defendant company claiming under Farnum 
has been permitted to hold and operate said franchises. 
Said Tohn R. Farnum and the defendant have each been 
so engaged openly and in full view. During that time 
they and each of them have expended large sums of 
money in improving and gradually extending t e p an . 

2 0  The State has recognized the title of each of them an 
has received from the defendant a franchise tax each 
year upon the franchise of a gas company so operated 
by it. Up to the time of the filing of this information 
the public have taken no action whatever in the prem-
ises but by delay and acceptance of franchise taxes have 
acquiesced in the construction placed by the defendan 
and those through whom it claims upon the 82d section
of the corporation act.

F JO SE P H  H. DO W U ER.

Sworn and subscribed before me this eighteenth day 
of January, A. D. 1907.

J E dgar  R. Jo n e s ,
Attorney-at-Law of N. J.

30
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IN C H A N C E R Y  O F  N E W  JE R SE Y .

Between

On  In f o r ma t i o n .
10

and A f f i d a v i t .

V i n e e a n  E ig h t  a n d  P o w f r

Co m pa n  y ,
Defendant

St a t f  of  Ne w  Je r s e y , }
Co u n t y  of  Ca md e n , j SS'

A r t h u r  A. Ho e br o o k , of full age, being duly sworn, SO 
on his oath says, that he helped to form the Vineland 
Eight and Power Company, the defendant in the above 
stated cause; that John R. Farnum,^««deponent, solicit-
ed the incorporators of said corporation and the corpora-
tion was formed for the benefit of said Farnum and de-
ponent; before the delivery of the deed from said Far-
num to deponent for the property and franchises of the 
Vineland Gas Eight Company a deed and lease had been 
drawn from deponent to said Vineland Eight and Power 
Company and a mortgage, securing an issue of bond of 3 0  
the last named company was prepared said Farnum re-
ceived as consideration for his said deed a note , of de-
ponent which was secured by substantially all of the 
bonds of Vineland Eight and Power Company.

Deponent further says, that at the time of the delivery 
of the deed from Farnum to deponent and from de-

9
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p o n e nt t o Vi n el a n d Li g h t a n d P o w e r C o m p a n y, J o h n R. 

F a r n u m, L e v e r ett N e w c o m b a n d d e p o n e nt w e r e - all p r e s-

e nt at t h e offi c e o f L e v e r ett N e w c o m b, i n Vi n el a n d, N e w 

J e r s e y.  A ll o f t h e di r e ct o r s of t h e Li g h t a n d P o w e r 

C o m p a n y w e r e al s o p r e s e nt at t h e m e eti n g, a n d t h at all 

t h e d e e d s a n d l e a s e s a b o v e r ef e r r e d t o w e r e d eli v e r e d si m-

ult a n e o u sl y, t h at at t h e s a m e ti m e of t h e d eli v e r y o f t h e 

d e e d s a n d l e a s e a b o v e r ef e r r e d t o t h e b o n d s o f s ai d 
Vi n el a n d Li g h t a n d P o w e r C o m p a n y w e r e d eli v e r e d t o 

■ | 0 s ai d F a r n u m a s s e c u rit y f o r s ai d p u r c h a s e p ri c e o f t h e 

pl a nt a n d f r a n c hi s e s, s ai d F a r n u m h el d a p o rti o n o f s ai d 

b o n d s o f s ai d Vi n el a n d Li g h t a n d P o w e r C o m p a n y a s 

s e c u rit y f o r a p e ri o d o f at l e a st o n e y e a r.
T h e b o n d s p ut u p a s c oll at e r al w e r e f r o m ti m e t o ti m e 

s ol d i n p a r c el s a n d n ot i n b ul k a n d t h e p r o c e e d s of s al e s 

w e r e f r o m ti m e t o ti m e f o r w a r d e d t o s ai d F a r n u m f o r t h e 

p u r p o s e o f p a yi n g f o r t h e p u r c h a s e p ri c e o f s ai d g a s pl a nt 

a n d it s c h a rt e r e d ri g h t s a n d f r a n c hi s e s till s ai d f r a n c hi s e

p ri c e w a s f ull y p ai d.

2 0
A R T H U R  A. H O L B R O O K .

S w o r n a n d 

u a r y, A. D.

s u b s c ri b e d b ef o r e m e t hi s 7t h d a y o f J a n- 

1 9 0 7.

C y r u s  D. M a r t y r ,
N o t a r y P u bli c.

3 0
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IN  C H A N C E R Y  O F  N E W  JE R SE Y .

Between

Ro be rt  H. Mc Ca r t e r ., Attorney 

General.
Informant,

and

T h e  V i n e e a n d  E ig h t  a n d  

Pow er  Co m pa n y ,

Defendant.

O n  In f o r ma t io n . 

A e e id a v i t .

ss.
St a t e  o e  Ne w  Je r s e y ,
Co u n t y  o e  Ca m d e n ,

Ee v e r ETT Ne w c o mb , being- duly sworn according to 
law, on his oath says, that he was well acquainted with 
John R. Farnum, who formerly owned the plant and 
fianchises of the Vineland Gas Eight Company; that 
said Farnum was anxious for deponent to find a purchaser 
for the plant, and he said Farnum told deponent that he 
said Farnum would help to form a company to take the 
plant ; deponent thereupon drew up articles of incorpora-
tion with said Farnum as one of the incorporators; said 
Farnum then told deponent that he, said Farnum, was 
eighty-two years of age living in Waltham, a suburb of 
Boston, and that he wanted deponent to take his, said 
Farnum’s, place in said corporation to be formed; there-
upon deponent caused another certificate of incorporation 
to be prepared with deponent’s name therein as an incor-
porator instead of John R. Farnum.

20

30
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D e p o n e nt f u rt h e r s ai d, t h at t h e Vi n el a n d Li g h t a n d 

P o w e r C o m p a n y w a s f o r m e d f o r t h e e x p r e s s p u r p o s e of 

t a ki n g o v e r f r o m s ai d F a r n u m a p r o p e rt y a n d f r a n c hi s e s 

o f s ai d Vi n el a n d G a s Li g h t C o m p a n y.

D e p o n e nt f u rt h e r s a y s, t h at at t h e ti m e o f t h e d eli v e r y 

of t h e d e e d f r o m F a r n u m t o H ol b r o o k a n d t h e d e e d a n d 

l e a s e f r o m H ol b r o o k t o Vi n el a n d Li g h t a n d P o w e r C o m -

p a n y w hi c h t o o k pl a c e i n d e p o n e nt’ s offi c e i n Vi n el a n d, 

N e w J e r s e y, t h e r e w e r e t h e n p r e s e nt at t h e s a m e ti m e all 

_ o f t h e di r e ct o r s o f Vi n el a n d Li g h t a n d P o w e r C o m p a n y, 

■**  J o h n R. F a r n u m, A r t h u r A. H ol b r o o k a n d d e p o n e nt, t h at 

s ai d d e e d s a n d l e a s e w e r e d eli v e r e d si m ult a n e o u sl y, t h e 

p u r c h a s e m o n e y t o s ai d F a r n u m b ei n g s e c u r e d b y b o n d s 

o f Vi n el a n d Li g h t a n d P o w e r C o m p a n y.

T h e b o n d s p ut u p a s c oll at e r al w e r e f r o m ti m e t o ti m e 

s ol d i n p a r c el s a n d n ot i n b ul k, a n d t h e p r o c e e d s o f s al e s 

w e r e f r o m ti m e t o ti m e f o r w a r d e d t o. s ai d F a r n u m f o r 

t h e p u r p o s e o f p a yi n g t h e p u r c h a s e p ri c e o f s ai d g a s 

pl a nt a n d it s c h a rt e r e d ri g ht s a n d f r a n c hi s e s till t h e p u r-

c h a s e p ri c e w a s f ull y p ai d.  S o m e o f s ai d b o n d s w e r e 

2 0  h el d b y s ai d F a r n u m a s s e c u rit y a s af o r e s ai d f o r o v e r o n e 

y e a r.
D e p o n e nt f u rt h e r s a y s, t h at d e p o n e nt h a s li v e d i n Vi n e - 

l a n d, N. J., f o r t hi rt y - ei g h t y e a r s.  D e p o n e nt w a s a c-

q u ai nt e d wit h s ai d F a r n u m i n 1 8 8 4, w h e n s ai d F a r n u m 

p u r c h a s e d o f D a ni el W a s h b u r n, r e c ei v e r, t h e p r o p e rt y 

a n d f r a n c hi s e s o f t h e Vi n el a n d G a s Li g h t C o m p a n y.  A t 

t h at ti m e s ai d J o h n R. F a r n u m w a s r e p r e s e nt e d b y P o t -

t e r & Ni x o n, c o u n s ell o r s at l a w.  A t o r a b o ut t h e ti m e 

of s ai d p u r c h a s e i n 1 8 8 4, d e p o n e nt h e a r d Willi a m E. 

3 0  P ott e r o f s ai d fi r m a d vi s e s ai d J o h n R, F a r n u m t h at h e, 

F a r n u m, c o ul d u s e t h e g a s w o r k s a n d f r a n c hi s e s o f s ai d 

Vi n el a n d G a s Li g h t C o m p a n y i n t h e s a m e m a n n e r a s 

s ai d Vi n el a n d G a s Li g h t C o m p a n y c o ul d h a v e d o n e b ef o r e 

t h e a p p oi nt m e nt o f a r e c ei v e r; t h at h e, s ai d F a r n u m, 

w o ul d n ot b e o bli g e d t o f o r m a n e w c o m p a n y, a n d t h at 

if h e h a d c a pit al a n d m e a n s t o d o it h e w a s at p e rf e ct
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liberty to exercise it himself, and that he, said Farnum, 
had the right to sell said property and franchises to any-
one at any time. Some ten or twelve years after said 
Farnum made said purchase be had some difficulty with 
a tenant to whom he, said Farnum, had leased the said 
property and franchies and employed said William E. 
Potter to eject said lessee. Proceedings for that pur-
pose were begun resulting in the eviction of said'lessee 
and the resumption by said Farnum of the operation of 
said gas works and franchises. Deponent at the time 
last mentioned again heard said William E. Potter ad- A® 
vise said Farnum as to his title to said property and fran-
chises and right to operate or sell the same in the same 
manner and to the same effect as above set forth.

Deponent knows that said Farnum was seeking to com-
ply with the restrictions of the law, and that said Farnum 
operated said gas plant and franchises from 1884 to 1900, 
under the advice of said William E. Potter.

Deponent further says, that he, this deponent, advised 
said John R. Farnum, Arthur A. Holbrook and Vineland 
and Power Company that the property and franchises of 
the Vineland Gas Light Company could be transferred 
by said Farnum to Vineland Light and Power Company 
by the deeds and lease above mentioned, and that said 
Vineland Light and .Power Company could exercise and 
operate said franchises in the township of Landis and the 
borough of Vineland.

L E V E R E T T  N EW CO M B.

Sworn and subscribed before me this sixteenth day of 
Jenuary, A. D. 1907. 3 0

Jos. T. Si c k i ^ r ,
M. C. C. of N. J.
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IN C H A N C E R Y  O F  N E W  JE R SE Y .

10

Between

Rob ert  H. Mc Ca r t e r , Attorney

General

T h e  V i n e l a n d  L ig h t  a n d

Pow e r  Co m pa n y ,

and

Informant,

Defendant.

b y  t h e  A t t o r n e y

Ge n e r a l  e o r  In -

O n  In f o r ma t io n

j u n c t i o n .

Opi n i o n .

The information seeks to restrain defendant corpora- 
oî3| tion from extending its gas mains through the high- 
”  ways of the borough of Vineland and township of Lan-

dis. Defendant was incorporated in the year 1900 un-
der the general corporation act. (P. L . 1896, p. 277.) 
Am ong the objects named in its certificate of incorpora-
tion is the power to perform the acts which are now 
sought to be restrained. No permission has been given 
to defendant, by either of the municipalities named, to 
open or occupy the highways. Defendant claims the 
right to do so as lessee of the franchises granted by the 
Legislature to The Vineland Gas Light Company, by 
act approved March 15, 1870. (P. L. 1870, p. 577-)
That act granted to the company last named the right 
to lay gas pipes in the highways now in dispute. De-
fendant company claims title to the franchises of the 
earlier company in the following manner: In the year 
1884 The Vineland Gas Light Company became insolv-
ent and passed into the hands of a receiver appointed by
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this Court. Pursuant to an order of Court the receiver 
made public sale of all the property and franchises of 
the insolvent company and John R. Farnum became the 
purchaser at that sale. The sale was thereafter duly

until rthed ^  the COU,rt'  Farnum operated the works 
until the year 1900, when, on March 27th, he conveyed

ci,' V T V t°  A rth“ r A - Halbrook. The conveyance in- 
ded all the real and personal property purchased by 

arnum at the receiver’s sale and some additional prop-

ef e n u0nS ° f the works’ and specifically in-
timé t h i e f5andf es,sold by the receiver. A t the same 
an7 ™ w f  Under date 01 March 31, 1900, Holbrook
c h is e s  to ,1 l'.''e;'ed the same property, except the fran-
chises, to defendant company, and, by a separate instru
r ,  ’ 'eased the franchises to defendant company for 
the term of ninety-nine years. Since that date defendant

œ jsatrssssri
orelm^f new .work‘ The Posent application is for a 20 

mary injunction and has been heard on the infor-
mation, answer and accompanying affidavits.

formant* MUASR and GasKIIA & Ga s k ie l , for in- 

defendant & RlCHARDS and ^ v e k e t t  N e w c o mb , for 

N a min g , V. C .:

th ^ s a V  t h r m f w P ’ * *  authorizedale, through the medium of receivership rtf ft,«

franchises of pubhc utility corporatio“ :Ver(K PL l 8‘ t
4-) his legislation, with but minor changes, has

30
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been preserved since that date. (R. S., P- 13^  sec; ? 0; 
Rev., p. 192, sec. 85; P. t .  1896, p, 303, sec. 82.) This 
statute authorized the sale of the franchises of insolvent 
public service corporations to any person or persons for 
the unexpired term of the franchises, and bestowed 
upon the purchaser the use and enjoyment of the fran-
chises so sold to the same extent that the stockholders 
of the corporation to which the franchises had been 
theretofore granted could have used and enjoyed the 
same. The corporations referred to by the act are only 
insolvent corporations engaged in work of a public 

1 0  nature, and the franchises referred to are manifestly such 
parts of the soverereign power as had been granted to 
the corporation,— rights and privileges which can on y 
be enjoyed through legislative grant. In the case of 
the gas corporation in question this would include the 
right to lay and maintain gas pipes in the public high-
ways now in dispute for the purpose of supplying the 
public with gas. Unless some limitation can be found 
upon the legislative power to grant such franchises to 
an individual, the act must be regarded as vesting in an 

20 individual purchaser at the receiver’s sale an absolute 
title to the franchises sold, including the power to oper-
ate under the franchises so conveyed to the same extent 
that the insolvent corporation could have operated  ̂this 
necessarily includes the right to make extensions within 
the territory defined in the charter act of the insolvent 
corporation. I am not aware of any limitation upon the 
legislative power of the nature suggested. I apprehen 
that it is, at this time, within the legislative power to 
authorize gas works to be constructed and operated by 

o n  an individual in substantially the same manner that such 
privileges are now conferred upon gas corporations. 
It is urged that a strict construction of the act author-
izing sales of franchises must be adopted, and that such 
a construction will discover limitations upon the rights 
passing to the purchaser under the sale. I cannot re
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gard the statute as one requiring that strict construction 
which is supplied to legislative grants. The statute 
grants no new rights, but simply makes provision for 
the transmission of title by sale or lease, of the rights 
already granted. Black vs. Dele ware &  Raritan Canal 
Co., J. C. R. Gr., 130, /¡.02. The title transmitted at the 
sale is to the highest bidder and cannot be regarded as 
a right bestowed in personal confidence and incapable 
of future transmission, or one that will terminate at the 
decease of the purchaser. The duration of the term for 
the enjoyment of the franchise is specifically defined by 
the act as the remaining portion of the term of the 
franchise as originally granted.

Our law appears to have contained no provision con-
templating other than that a purchaser at such sale should 
be privileged to operate, as an individual, under the fran-
chises so acquired by the purchaser or to transmit the 
title to the rights so acquired in the same manner that 
the title to other property rig'hts could by law be trans-
mitted until the year 1875— the year that the constitu- _ 
tional amendments took effect. March 25th, 1875, aq 
act was approved (P. L. 1875, P- 4 1 ) which provided that 
whenever any railroad, canal, turnpike, bridge (or) 
plank road of any corporation of this State should be 
sold under the decree of Court or under power of sale 
in a mortgage deed, the person or persons for or on 
whose account the purchase should be made were, by the 
act, constituted a body politic and corporate, and vested 
with. all the right, title, interest, property, possession, 
claim and demand in law and equity, of, in and to such 
railroad, canal, turnpike, bridge or plank road, with the 3 0  
appurtenances, with all the rights, powers, immunities, 
privileges and franchises of the said corporation which 
may have been granted to or conferred thereon by stat-
ute or statutes in force at the time of such sale and con-
veyance, and subject to all the restrictions imposed upon 
such corporation by any such act or acts, except so far 

10
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as the same are modified hereby.” The act then required 
the persons for or on whose account the purchase was 
made to meet, within thirty days after the conveyance, 
at the county town of one of the counties in which the 
works were located, two weeks’ notice of such meeting 
first being given by newspaper notice, and organize “ said 
new corporation” by electing a president and six direc-
tors. A t that meeting a corporate name and seal were 
required to be adopted, and the amount of capital stock 

-jjQ determined. Preferred stock is also authorized, as well 
as bonds not exceeding, in amount, the aggregate amount 
of stock. The new corporation was also required to file 
in the office of the Secretary of State, within one month 
after organization, a certificate of the date of organiza-
tion, the name adopted, the amount of stock and the 
name of the officers selected.

This statute of 1875 does not authorize the persons, in 
whose interest the purchase is made, to form themselves 
into a corporation. The act, ex proprio vigore, makes 

' them a corporation and requires them to effect an organ- 
^  ization in the manner and within the time specified. 

Whatever legal title may pass by the conveyance, in form 
made to an individual purchaser or to individual pur-
chasers, is clearly intended by the statute to be held by 
him or them, not for his or their individual use, but for 
the use of and to be used by the statutory creation. It 
seems entirely manifest that this act denies legislative 
sanction to the exercise of the franchises by an individual 
or individuals as such, and in effect forbids such use, 
and requires that any use of the franchises shall be ex- 

30 ercised through the medium of the corporation created 
by the act and organized pursuant to the directions of the 
act.

It will be observed that the act last referred to does not 
include gas corporations. No legislation of this nature 
appears to have been adopted touching gas corporations 
until the act of February 17, 1881. (P. F- 1881, p. 33;
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G. S. 3694, secs. 34, 35.) This act relates to sales made 
pursuant to a decree of Court which include the “prop-
erty, rights, powers, immunities, privileges and franchises 
of any turnpike, plank road, gas, water, or gas and water 
corporation.” By language almost identical with the 
ormer act, it provides that “ the person or persons for or 

on whose account such property, rights, powers, immuni- 
ties, privileges and franchises may be purchased shall be 
and they are hereby constituted a body politic and cor-
porate, and shall be and they are vested with all the right 
tide, interest, property, possession, claim and demand 1 °  
in law and equity of, in and to such turnpike, bridge 
plank road, gas, water, or gas and water company, with’ 
t e appurtenances and with the rights, powers, immuni-
ties, privileges and franchises of the corporation as whose 
the same may have been sold, and which may hare been 
granted to or conferred thereupon by any law of this 
btate in force at the time of such sale or conveyance.” 

he act then provides that the persons in whose interest 
the purchasers made “ may organize said new corpora-
tion by the election of such officers and directors, issue 2 0  
such certificates of stock, create and issue such preferred 
stock, and from time to time issue such bonds and secure 
the same as was authorized by the act or acts under and by 
which said former corporation was created.” The act 
then makes it the duty of the new corporation to file a 
certificate of the organization with the Secretary of State 
within one month after the date of the organization.

11s provision touching the certificate is in almost the 
exact language of the similar provision of the act of 1875.
It will be observed that the later act differs from the 30 
earlier in the matter of the organization of the new com-
pany m that the later act introduces the organization 
provision with the word “may,” whereas “ shall” is used 
in the earlier act. In the later act no time is named for 
i ie organization and no place for meeting is named and 
no notice of the meeting is required. The later act fixes



7 6

t h e a m o u nt of t h e st o c k a n d b o n d s a ut h o ri z e d a s t h at a u -

t h o ri z e d b y t h e p r e d e c e s s o r c o r p o r ati o n, w h e r e a s, i n t h e 

f o r m e r a ct t h e s e m att e r s w e r e t o b e d et e r mi n e d b y a cti o n 

o f t h e o r g a ni z ati o n m e eti n g.
It i s e nti r el y cl e a r t h at t h e g e n e r al s c o p e a n d p u r p o s e 

o f t h e a ct o f 1 8 8 1 i s t h e s a m e a s t h at of t h e a ct o f 1 8 7 5. 

It cl e a rl y wit h d r a w s w h at e v e r l e gi sl ati v e s a n cti o n mi g ht 

h a v e t h e r et of o r e e xi st e d f o r t h e u s e, b y a n i n di vi d u al, 

f o r t h e s o v e r ei g n p r e r o g ati v e s p u r c h a s e d u n d e r d e c r e e s 

■ I Q o f c o u rt s, a n d r e q ui r e s t h ei r u s e b y a c o r p o r ati o n w hi c h 

i s c r e at e d b y t h e a ct a n d w hi c h it i s i nt e n d e d t h at t h e 

p u r c h a s e r s o f t h e f r a n c hi s e s s h all o r g a ni z e a s a n o p e r a-

ti v e c o n c e r n b y t h e el e cti o n o f it s offi c e r s p u r s u a nt t o t h e 

a ct.  It i s p o s si bl e t h at, i n t h e a b s e n c e o f a n a dj u di c ati o n 

o f f o rf eit u r e, t h r o u g h q u o w a r r a nt o,  l o n g d el a y, u p o n 

t h e p a rt o f t h e p e r s o n o r p e r s o n s h ol di n g t h e l e g al titl e 

t o t h e f r a n c hi s e s, i n o r g a ni zi n g t h e c o r p o r ati o n p u r s u a nt 

t o t h e a ct of 1 8 8 1, will n ot o p e r at e t o d e st r o y t h e ri g ht 

t o d o s o, b ut I a m e nti r el y cl e a r t h at u ntil t hi s s h all h a v e 

b e e n d o n e a n y e x e r ci s e of t h e s e f r a n c hi s e s b y a n i n di vi d - 

u al, o r b y a c o r p o r ati o n n ot c r e at e d b y t h e a ct a n d o r g a n -

i z e d i n s u b st a nti al c o m pli a n c e wit h t h e a ct, i s wit h o ut 

l e gi sl ati v e s a n cti o n a n d i s a n u n w a r r a nt e d u s u r p ati o n 

of p o w e r.  I f t hi s b e t r u e, t h e r e c a n b e n o d o u bt o f t h e 

p o w e r o f t hi s C o u rt t o r e st r ai n s u c h a ct s at t h e i n st a n c e 

o f t h e A tt o r n e y G e n e r al.
St o c kt o n v s. C e nt. R y. C o.,  5 Di c k., 5 2, 7 8.

F a r n u m, w h o p u r c h a s e d at t h e r e c ei v e r’ s s al e i n 1 8 8 4, 
i n st e a d o f a s s o ci ati n g wit h hi m s elf t h e r e q ui sit e p e r s o n s 

3 0  a n d o r g a ni zi n g t h e c o r p o r ati o n c r e at e d b y t h e a ct, c o n-

v e y e d t h e w o r k s a n d f r a n c hi s e s t o H ol b r o o k, a n d H ol -

b r o o k c o n v e y e d t h e w o r k s a n d l e a s e d t h e f r a n c hi s e s t o 
d ef e n d a nt c o r p o r ati o n.  D ef e n d a nt i s a c o r p o r ati o n 

c r e at e d b y a n d o r g a ni z e d u n d e r t h e g e n e r al c o r p o r ati o n 

a ct, a n d c a n i n n o s e n s e b e c o n si d e r e d o r t r e at e d a s t h e 

c o r p o r ati o n c r e at e d b y t h e a ct of 1 8 8 1, a n d o r g a ni z e d p u r-
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suant to the requirements of that act. The construction 
which I have given to the act of 1881 as denying to the 
individual purchaser the right to operate under the fran-
chises purchased operates, in like manner, to deny the 
right to defendant.

Acquiescence upon the part of the State in the opera-
tion of defendant’s works is urged as a bar to the relief 
sought by the present information. If it should be as-
sumed to be possible for the sovereign, by acquiescence 
in encroachments upon sovereign prerogatives, to be 
barred from the assertion of sovereign rights, such view 
could not properly be-extended to the new or additional 
encroachments here sought to be restrained.

I am not unmindful of the duty of this Court to with-
hold its extraordinary writ when rights are not clear and 
especially when it is sought to restrain the progress of a 
public work upon a preliminary injunction. But the 
present record appears to disclose all the facts useful to 
the determination of the questions involved, and I con-
sider it clear that informant is entitled to the relief 
sought.

A  preliminary injunction will be advised.

10

20

Submitted February 8th, 1907. 

Decided February n th , 1907.

3 0
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IN C H A N C E R Y  O F  N E W  JE R SE Y .

10

Between

Rob er t  H. M c Ca r t e r , Attorney 

General,
Informant,

and

V in e e a n d  L ig h t  a n d  Po w e r  

Co m p a n y ,
Defendant.

O n  In e o r ma t io n . 

&c.

O rder  eor  Pr e - 

e i m i n a r y  In -

j u n c t i o n .

Upon reading the information filed in this cause and 
20 the affidavits thereto annexed, and the answer and an- 

. swering affidavits, and upon hearing Edwin F. Miller 
and Gaskill & Gaskill, for the informant, and French & 
Richards and Leverett Newcomb, for the defendant,

It is, on this 25th day of February, nineteen hundred 
and seven, ordered, that the rule to show cause hereto-
fore issued in this matter be made absolute, and that an 
injunction issue, enjoining and restraining the said de-
fendant company, its officers, servants, employes and 
agents from constructing any extension to its gas plant 

3 0  ° r ^aS s7s êm’ and from opening or digging ditches or 
‘ trenches in any of the streets, roads, highways or other 

public places in the township of Landis and in the bor-
ough of Vineland, Cumberland county, New Jersey, for 
the purpose of laying any gas pipe therein, and from lay-
ing pipes for any extension in the trenches already open-
ed, provided this order shall not prevent the defendant
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company from making repairs or house connections 
the borough of Vineland.

W. J. M AGIE,
C.

Respectfull advised.
E. B. Re a m in g ,

m  V. C.
Filed February 25th, 1907.

in

10

IN  C H A N C E R Y  O F  N E W  JE R SE Y .

Between

R o b e r t  H. M c C a r t e r , Attorney 

General,

Informant,

and

V i n e e a n d  R i g h t  a n d  P o w e r  

C o m p a n y ,

Defendant.

O n  I n e o r m a t i o n ,

& c - 20 

N o t ic e  oe

A p p e a e .

T V  defendant hereby appeals from an order made in 
e above entitled cause on the twenty-fifth day of Feb-

ruary, nineteen hundred and seven, and from' the whole 3 0  
and every part thereof and the Court of Errors and Ap-
peals in the last resort in all causes.

F R E N C H  & R IC H A R D S,
Solicitors for and of Counsel with Defendant.

Dated March 14th, 1907.
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I conceive there is good cause for appeal in the above 
stated cause.

S A M U E L  H. R IC H A R D S,
O f counsel with Defendant.

N E W  J E R S E Y  C O U R T  O F  E R R O R S A N D  A P -
IO  P E A L S .

Between Infill

R o b er t  H. M c Ca r t e r , Attorney

General,

Informant and Respondent,

20 and

V in e e a n d  L ig h t  a n d  Po w e r  

Co m p a n y ,

Defendant, Appellant.

Pe t it io n  o e  

A ppEa e .

To the Honorable the Court of Errors and Appeals in the 
last resort in all causes:

CO The petition of Vineland Light and Power Company, 
the appellant in the above stated cause, respectfully shows 
that your petitioner finds itself aggrieved by an order 
made in the Court of Chancery by his Honor, William 
J Magie, Chancellor of New Jersey, bearing date the 
twenty-fifth day of February, nineteen hundred and seven, 
in the cause wherein Robert H. McCarter Attorney Gen-



eral, was informant, and your petitioner was defendant 
in this respect, to wit: That the said order directs that 
an order to show cause theretofore issued be made absol-
ute and that an injunction issue, enjoining- and restrain-
ing your petitioner, its officers, servants, employes and 
agents, from constructing any extension to its gas plant 
or gas system, and from opening or digging ditches or 
trenches in any of the streets, roads, highways, or other 
public places in the township of Landis and in the bor-
ough of Vineland, Cumberland county, New Jersey, for 
the purpose of laying any gas pipe therein and from 
laying pipes for any extension in the trenches already 
opened.

And your petitioner humbly appeals from that part of 
the said order of the Chancellor which orders that said 
order to show cause be made absolute and that said in-
junction issue upon the ground that the same is er-
roneous, for that said order to show cause should have 
been dismissed and said injunction denied. The Court 
was without jurisdiction to make such order. The in-
formation and the facts appearing before the said Court 
did not justify the making of said order.

Your petitioner therefore prays that said order of the 
said Chancellor may be reversed, set aside and for noth-
ing holden; and that your petitioner may have such re-
lief in the premises as to this Honorable Court shall seem 
meet.

F R E N C H  & R IC H A R D S, 
Solicitors for and of Counsel with Appellant.

Answer to petition of appeal in usual form.
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