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IN CHANCERY OF NEW JERSEY.

Between

Tue Crry NATIONAL BANK oF HACK-
ENSACK, New Jersey, a National
Banking Corporation of the
United States of America,

; Complainant,

Notice of 10
Appeal.

and
ANTONETTA DINAPOLI, (widow),
Defendant.

To Messrs. Hart & Vanderwart, Solr’s of
Complainant: 20

TAKE NOTICE that the defendant appeals from
the entire decree in this cause to the Court of Er-
rors and Appeals.

WRIGHT, VANDER BURGH & McCARTHY,
Solicitors for Defendant.

I hereby conceive there is a good cause for ap-
peal in this cause.

LLE ROY VANDER BURGH,
Of Counsel.

30

We hereby consent to the filing of the above
notice as of time.

HART & VANDERWART,

Solicitors for Complainant.
40)
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

Tue City NATIONAL BANK oF HACK-

ENSACK, New Jersey, a National On Appeal
Banking Corporation of the from the
United States of America, Court of
Complainant-Appellee, Chancery.
Petition of
g Appeal.

ANTONETTA DINAPOLI, (Widow),
Defendant-Appellant.

To the Honorable Court of Errors and Appeals
and the last resort in all causes:

The petition of Antonetta DiNapoli, widow, ap-
pellant in the above entitled cause, respectfully
shows that:

1. Petitioner finds herself aggrieved by a final
decree made in the Court of Chancery by his
Ionor, Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date the sixteenth
day of January, 1928, in a certain cause in said
Court of Chancery wherein said The City National
Bank of Hackensack, New Jersey, a National Bank-
ing Corporation of the United States of America
was Complainant, and Antonetta DiNapoli, widow,
was Defendant, in this respect, to wit: That the
said decree adjudges that the defendant’s answer
to the bill of complaint be dismissed and that the
mortgaged premises be sold to raise and satisfy
the sums alleged to be due the complainant. And
petition-appeals from the decree of the Chancellor




3
Petition of Appeal.

as aforesaid upon the ground that the same is
erroneous in that the defendant received no bene-
fit from the said mortgage to her personal estate,
did not realize the nature of the transaction and,
under the provisions of the Married Women’s Act,
she ‘is not liable for giving security for the debts
and obligations of her husband as her personal
estate received no benefit.

10

2. Petitioner further prays that the said decree
of the said Chancellor may be wholly reversed, set
aside and for nothing holden, and that petitioner
may have such other relief in the préemises as to
this Court shall seem proper.

WRIGHT, VANDER BURGH & McCARTHY,

Solicitors of Defendant-Appellant. =

LE ROY VANDER BURGH,
Of Counsel.

We hereby consent that the above Petition of
Appeal be filed as of time.

HART & VANDERWART,
Solicitors of Complainant-Appellee. 30

40




IN CHANCERY OF NEW JERSEY.

Between

THE City NATIONAL BANK oF HACK-
ENSACK, New Jersey, a National
Banking Corporation of thel wemorandum-
United States of America, \ Opinion.
Complainant,|
and

10

ANTONETTA DINAPOLI, (Widow),
Defendant.

20 On Bill to Foreclose.

Messrs. Hart and Vanderwart, for the complain-
ant.

Messrs. Wright, Vander Burgh and McCarthy,
for the defendant.

LeEwis, V. C.:

This is a bill to foreclose a mortgage on prop-
erty standing in the name of Antonetta DiNapoli,
widow of Gaetano DiNapoli, which was executed
by both of these parties some time prior to the
death of the hushand. The wife testified that her
husband’s money had gone into the property and
not hers. Apparently the husband had it put in
the wife’s name, although he advanced the money
necessary to obtain the property. All the money
secured on the mortgage under foreclosure went to
the account of DiNapoli and Son, the firm consist-
ing of Gaetano DiNapoli, the defendant’s husband,
and their son James. The firm used the money in

30

40




5
On Bill to Foreclose.

their business, with the exception of a certain
amount which was used to pay off another mort-
gage on the property. The widow now contends
that she received no benefit from the mortgage,
and that she did not realize what the nature of
the transaction was when she made it. She seeks
to avoid the foreclosure on the ground that it
comes within the protection of the “Married
Women’s Act,” relieving her from liability for the
debts or obligations of the husband, where her
personal estate received no benefit.

The authorities seem to be clear, that a married
woman may pay the debt of her husband, or mort-
gage her property for the purpose of cancelling
his indebtedness; that is a completed executed
transaction, and the wife is bound by it. It is dif-
ferent from where she merely undertakes to be-
come a surety for the performance of an executory
obligation. It would seem, therefore, that the
present defendant has no valid defence to the
foreclosure of the mortgage. The defence does
not show that any actual fraud was practiced upon
her, or coercion, at the time of the making of the
mortgage. The official who took her acknowl-
edgment, and another witness, testified very clearly
that the whole transaction was explained to her at
the time her acknowledgment was taken (which
was separate and apart from her husband), and
that she thoroughly understood the situation at
the time.

The foreclosure should, therefore, be granted,
and I will advise a decree accordingly.
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IN CHANCERY OF NEW JERSEY.

Between

THE Crry NATIONAL BANK oF HACK-
ENSACK, New Jersey, a National
Banking Corporation of thel Bill s
United States of America,
Complainant,

Final Decree.

and
ANTONETTA DINAPOLI, (Widow),
Defendant.

This cause being opened to the Court by Herman
Vanderwart, of Hart and Vanderwart, solicitors of
complainant, in the presence of Wendell J. Wright,
Esq., of Wright, Vander Burgh & McCarthy, solici-
tors of the defendant Antonetta DiNapoli, widow,
and the pleadings having been read and evidence
taken, and counsel having been heard, and the
Court being of the opinion that the answer filed
herein discloses no defense.

And it further appearing that there is due the
complainant upon its bond and mortgage the sum
of $5,500, together with interest upon $3,000 of
said sum from April 2, 1925, and upon $2,500 off
said sum from April 16, 1925, or a total interest to
date of $742.50, making a total due complainant
of §6,242.50.

And it further appearing that the mortgaged
premises should be sold to raise and pay the money
so due as aforesaid:

It is, thereupon, on this 16th day of January,
1928, ORDERED, ADJUDGED and DECREED.

FIRST: That the defendant’s answer to the bill
of complaint herein be and the same is hereby dis-
missed with costs.




7
On Bill, &c., Final Decree.

SECOND: That the said mortgaged premises be
sold to raise and satisfy the several sums of money
due to the said complainant, that is to say, the
sum of $5,500 together with lawful interest upon
$3,000 of said amount from April 2, 1925, and
upon $2,500 of said amount from April 16, 1925,
a total of $6,242.50, with costs to be taxed, and that
a writ of fieri facias do issue for that purpose out
of this Court directed to the Sheriff of the County
of Bergen, commanding him to make sale accord-
ing to law of the said mortgaged premises, and out
of the money arising from such sale to pay to the
complainant, or to his solicitor said debt, interest
and costs; and in case more money should be
raised by the said sale than shall be sufficient to
insure such payment, that such surplus be brought
into this Court to abide the further order of the
Court unless otherwise previously disposed of by
the order of this Court; and that said Sheriff make
return, without delay, of his proceedings by virtue
of said writ; and it is further ORDERED, AD-
JUDGED and DECREED that the sum of $200 be
allowed to counsel of complainant instead of the
retaining fee now allowed by statute and that the
same be included in the taxed bill of costs and col-
lected with the other items of said bill.

E. R. WALKER,
Chancellor.

Respectfully advised,
VIVIAN M. LEWIS,
ViiGs
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

\

Between \

TuE City NATIONAL BANK oF HACK-
ENSACK, New Jersey, a National
Banking Corporation of the
United States of America, “

Complainant-Appellee,

10

Notice of
 Argument.
and

ANTONETTA DINAPOLI, (Widow),
Defendant-Appellant.

20
To Messrs. Hart & Vanderwart, Solr’s of
Complainant-Appellee:

TAKE NOTICE that the above entitled cause
will be argued before the New Jersey Court of Er-
rors and Appeals on October 16th, 1928 at eleven
o’clock in the forenoon or as soon thereafter as
counsel can be heard, at the State House in the City

30 of Trenton.

WRIGHT, VANDER BURGH & McCARTHY,
Solicitors of Defendant-Appellant.

We hereby consent to the filing of the above
notice as of time.

HART & VANDERWART,
40 Solicitors of Complainant-Appellee.




Bill of Complaint.
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey.

The Complainant, The City National Bank of
Hackensack, New Jersey, a national banking cor-
poration of the United States of America, respect-
fully shows that:

1. On September 10, 1924, Gaetano Di Napoli
and Antonetta Di Napoli, his wife, being indebted
to The City National Bank of Hackensack, New
Jersey, in the sum of $6000, executed to Charles
Rosenberg, Trustee for The City National Bank of
Hackensack, New Jersey, a bond of that date to
secure that sum, payable on December 10, 1924,
with interest at the rate of six per cent. (6%) per
annum, payable on December 10, 1924

2. To secure payment of the bond, said Gaetano
Di Napoli and Antonetta Di Napoli, his wife, exe-
cuted to said Charles Rosenberg, Trustee for The
City National Bank of Hackensack, New Jersey, a
mortgage of even date with the bond; and thereby
conveyed to the said Trustee in fee, the land here-
inafter described, on the express condition that
such conveyance should be void if payment should
be made according to the terms of the bond.
Which mortgage, having been first duly acknowl-
edged, was recorded in the Clerk’s office of Bergen
County in Book 700 of Mortgages, page 314, &c.

3. The mortgaged premises are described as
follows:

ALL that tract or parcel of land and prem-
ises, hereinafter particularly described, situ-
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10
Bill of Complaint.

ate, lying and being in the City of Hacken-
sack, in the County of Bergen and State of New
Jersey, and which on a certain map entitled,
“Map of Property of Matthew Andronico,
Hackensack, N. J.,” filed in the Bergen County
Clerk’s office on Oct. 16, 1908, as Map No. 1167,
are known and designated thereon as lots
numbers (2) and (3) in block number (1),
excepting and reserving out of the same all
that lot, tract or parcel of land and premises
heretofore conveyed by the said Gaetano Di
Napoli and wife to Fedele Toriello by deed
bearing date the 26th day of Oct. 1931, and
recorded in the Bergen County Clerk’s office in
Book 865 of Deeds, page 364, beginning at a
point in the northwesterly corner of lands of
the said party of the first part (Gaetano Di
Napoli) which point is also the southwesterly
corner of lands of the party of the second part
(Fedele Toriello), which is distant southerly
from the southerly side of Broadway 143.54
feet; thence running (1) easterly and along
the lands of the said party of the second part,
fifty feet, more or less, to the southeasterly cor-
ner of lands of the said party of the second
part, which is also the northeasterly corner of
the lands of the said party of the first part;
thence (2) southerly and along the division
line between lots numbers 1 and 2 as laid out
on a map entitled, “Map of Property of Mat-
thew Andronico, Hackensack, N. J.,” 15.45 feet
to a point; thence (3) westerly 50 feet to a
point in the easterly line of lands of the Board
of Education of the Township of New Barba-
does; thence (4) northerly and along said
lands of the Board of Education 14.81 feet to
the point or place of beginning.




il
Bill of Complaint.

4. At the time of the execution of the mortgage
there were two prior mortgages upon the premises
in question, one held by the Hackensack Trust
Company, in the sum of $5000, and the other by
Noe Parciasepe, in the sum of $1500, and the mort-
gage to Charles Rosenberg, Trustee for The City
National Bank of Hackensack, New Jersey, was
given subject to the lien of the two aforesaid mort-
gages.

5. On February 11, 1925, Gaetano Di Napoli,
husband of Antonetta Di Napoli, and one of the
makers of the mortgage hereinbefore mentioned to
complainant, departed this life intestate. At the
time of his death said Gaetano Di Napoli was pos-
sessed of a right of curtesy in the premises which
are the subject of this suit, the fee simple title be-
ing in the name of Antonetta Di Napoli. The said
Antonetta Di Napoli is now a widow.

6. On December 10, 1924, the maturity date
described in the mortgage which is the subject of
this suit, the said sum of $6000 was not paid, either
to Charles Rosenberg, Trustee for The City Na-
tional Bank of Hackensack, New Jersey, or to the
cestui que trust, The City National Bank of Hack-
ensack, New Jersey, but there has been paid on
account of the sum of $6000 the sum of $500, leav-
ing a balance due upon the principal amount
named in the mortgage above described of $5500,
together with interest upon the said balance of

$5500.

7. When the principal sum of $6000 on Decem-
ber 10, 1924, was not paid in accordance with the
terms of the mortgage, and after efforts had been
made by both the trustee and this complainant,
the cestui que trust, to collect the said sum from
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Bill of Complaint.

these defendants, Charles Rosenberg, Trustee, on
March 6, 1925, assigned the mortgage herein de-
scribed to complainant, which said assignment
was acknowledged on March 6, 1925, and on August
26, 1925, was recorded in the office of the Clerk of
Bergen County in Book of Assignments on
pages 5 (08 :

8. Prior to the assignment above mentioned,
and on November 12, 1924, the sum of $500 was
paid on account of the principal sum.

9. The said Antonetta Di Napoli and Gaetano
Di Napoli during his lifetime have always been in
possession of the premises from the date of the
mortgage.

10. Of the principal sum $5500 is due and un-
paid, and interest is unpaid upon complainant’s
bond and mortgage as follows: Upon $3000 from
April 2, 1925—Upon $2500 from April 16, 1925.

Complainant is without adequate remedy in the
courts of law and therefore prays—

1. That Antonetta Di Napoli (widow), who is
the defendant to this suit, may answer this bill of
complaint without oath and each statement there-
in made:

2. That an account may be taken of the amount
due on complainant’s mortgage:

3. That the defendant may be decreed to pay
complainant the amount so found due, with inter-
est and costs, by a short day, to be appointed by
this Court; and that in default of such payments
she be debarred and foreclosed of all equity of
redemption in said lands: or




13
Answer to Bill of Complaint.

4. That a decree may be made for the sale of
the mortgaged premises to raise and pay to the
complainant the amount so found due on its mort-
gage, with interest and costs:

5. That a writ of subpoena may issue, com-
manding said defendant to answer this bill of com- 10
plaint and to abide by such decree as this court
may make in the premises.

HART & VANDERWART,
Solicitors and of Counsel with Complainant.

Answer to Bill of Complaint.
IN CHANCERY OF NEW JERSEY.

20
Between
TuE CiTty NATIONAL BANK oF HACK-
ENSACK, NEW JERSEY, a national
banking corporation of the[ On Bill to
United States of America, Foreclose
Complainant Answer.
and
ANTONETTA D1 Narorr (widow), 30
Defendant.
The answer of the defendant, Antonetta Di Na-
poli.
This defendant, Antonetta Di Napeli, answering
the Bill of Complaint says that:
1. She denies the first paragraph, except that 40

part thereof which alleges that she executed with
her husband, Gaetano Di Napoli, in favor of
Charles Rosenberg, Trustee for the City National
Bank of Hackensack, N. J., some papers which
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14
Answer to Bill of Complaint.

were represented to her as being a security on her
property for moneys loaned or to be loaned to her
husband by complainant, but she has no knowl-
edge of the amount or terms of same.

2. She admits having executed a mortgage, but
she has no information sufficient to form a belief
as to whether same was the one referred to in the
second paragraph, but if it was such, she denies
that the same was executed for the purpose of se-
curing payment of any bond therein referred to
or for the payment of any money or moneys for
which this defendant was indebted to the said City
National Bank of Hackensack, N. J.

3. She admits the third, fourth and fifth para-
graphs.

4. She has no knowledge or information suffi-
cient to form a belief as to the allegations in the
sixth, seventh and eighth paragraphs.

5. She admits the ninth paragraph.
6. She denies the tenth paragraph.

7. The bond and mortgage set forth in com-
plainant’s said bill of complaint and sought there-
by to be foreclosed were executed by this defend-
ant under the coercion of her said husband and
on the misrepresentation of said complainant and
its representatives, that her signature was re-
quired merely as a formality to show that some one
else was guaranteeing the payment of the money
or moneys that her said husband, Gaetano Di Na-
poli, had already borrowed or would in the future
borrow from the said City National Bank on prom-
issory note or notes executed by himself; that the
said City National Bank of Hackensack, as well as
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Answer to Bill of Complaint.

the said Charles Rosenberg, Trustee for said
Bank, well knew at the time of the signing of said
bond and mortgage by this defendant, that that
was the purpose for which this defendant executed
the same; that no moneys were ever advanced to
her or to her separate estate by said complainant
or said Charles Rosenberg either individually or
as such Trustee, nor was any benefit derived by
this defendant or by her separate estate through
the execution of said bond and mortgage; that she
never executed any promissory note or notes for
any loans made to her said husband nor did she
ever pay any money on account of either the prin-
cipal or interest of said loan or loans so made to
her said husband, as aforesaid; that she has no
knowledge of any payment having been made on
November 12, 1924, in the sum of $500.00 nor has
she any knowledge or reason to believe that there
is interest due on $3000.00 from April 2, 1925, and
on $2500.00 from April 16, 1925, when as a matter
of fact she has never paid for any interest at any
time; she believes, however, that the dates of April
2 and April 16, 1925, are the due dates of promis-
sory notes executed by her said husband during
his lifetime for moneys loaned to him by the said
complainant or by Charles Rosenberg, its Trustee;
that said complainant through Charles Rosenberg,
its trustee, and representative, represented to this
defendant at the time she executed said bond and
mortgage that the same were required merely as
a formality so that the Bank could show that it had
some collateral security for the making of the loans
to her said husband; that said complainant and
trustee well knew that her said husband was in the
general contracting business and that this defend-
ant was not at any time ever connected in business
with him.

10
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Reply to Answer of Bill of Complaint.

This defendant, therefore, prays that the said
City National Bank, complainant, may be ordered
to deliver up said bond and mortgage that the same
may be declared null and void and ordered can-
celled of record.

WILLIAM DE LORENZO,

Solicitor of Defendant.

Reply to Answer of Bill of Complaint.

IN CHANCERY OF NEW JERSEY.

Between

TaE Ciry NATIONAL BANK oF HACK-
ENSACK, NEw JERSLY, a national
banking corporation of thel On Bill to
United States of America, : Foreclose
Complainant,, Reply.

and

ANTONETTA D1 Naronr (widow),
Defendant.

The reply of the complainant herein to the an-
swer of the defendant, Antonetta Di Napoli, says
that:

1. Complainant denies all the allegations con-
tained in the answer of the defendant, excepting
that it is admitted that this defendant did not exe-
cute any promissory note or notes for loans made
to her or to her husband, but he reaffirms the facts
set forth in the complaint filed herein.

HART & VANDERWART,

Solicitor of Complainant.




Order of Reference.

IN CHANCERY OF NEW JERSEY.

Between 10

TrE Ciry NATIONAL BANK oF HACK-
ENSACK, NEwW JERSEY, a national
banking corporation of the[ On Bill, &ec.
United States of America, Order of
Complainant,| Reference.

and

ANTONETTA D1 Narorr (widow),
Defendant. : 20

This matter being opened to the Court by Hart
and Vanderwart, solicitors for and of counsel with
the complainant; and William De Lorenzo, solic-
itor for and of counsel with the defendant; and
upon reading the consent hereto underwritten:
It is thereupon, on this 28th day of October, 1925,
ORDERED, that the above stated cause be re- 30
ferred to Hon.. V. M. Lewis, one of the Vice Chan-
cellors of this Court, to hear the same for the Chan-
cellor and to report thereon to him and advise
what order or decree should be made therein.
We consent to the making of the above order.

HART AND VANDERWART,

Solicitors of Complainant, 40

WM. DE LORENZO,

Solicitor of Defendant.




Designation.

IN CHANCERY OF NEW JERSEY.

Between \ 3

10 TwE City NATIONAL BaNK oF HACK-
ENSACK, NEwW JERSEY, a national
banking corporation of the] ;
Wil 1éSt : ! idia | On Bill, &c.
Inited States of America ) X .
5 ; 3 Designation.
Complainant,

and

ANTONETTA DI NAPoLI (widow),
Defendant.

Application being made to fix a time and place
for the hearing of the above stated cause, it is

ORDERED, that Tuesday, the eleventh day of
May, 1926, at the hour of ten o’clock in the fore-
noon, at the Chancery Chambers, Paterson be, and
the same is hereby designated as the time and place 4
for the hearing of the said cause.

30 Dated: December 17, 1925.

VIVIAN M. LEWIS,
Vice Chancellor.

We hereby consent to the making of the above
order.

HART & VANDERWART,
Solicitors of Complainant,

40

W. DE LORENZO,
Solicitor of Defendant.




19

‘Testimony.

IN CHANCERY OF NEW JERSEY.

Between

TuE City NATIONAL BANK oF HACK-
ENSACK, NEwW JERSEY, a national
banking corporation of thel Bill, &c.
United States of America,

. Testimony.
Complainant,

and

AxTONETTA D1 Narorr (widow),
Defendant./

Transcript of testimony taken in the above-
entitled cause, at the Chancery Chamabers, Pater-
son, New Jersey, on the eleventh day of May, nine-
teen hundred and twenty-six, before Hon. ViviAn
M. LEwis, Vice Chancellor.

APPEARANCES :

HArT & VANDERWART, Esgs., for the com-
plainant (represented by Mr. Vander-
wart).

WricHT, VANDER Bureir & McCArRTHY,
Esqs., for the defendants (represented
by Mr. Wright).

HERBERT VICTOR WIDMAN, being duly
sworn, testified as follows:

Direct examination by Mr. Vanderwart:

Q. Mr. Widman, I show you bond and mortgage,
Antonetti Di Napoli and Gaetano Di Napoli, her
husband, to Charles Rosenberg, Trustee, and I ask
you if this mortgage was executed in your pres-
ence? A. Yes, sir.

10
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Herbert Victor Widman, direct.

Q. Is this your signature upon the mortgage? A.
It is. :

Q. Are you a Notary? A. Yes, sir.

Q. Have you your certificates here? A. I have.

Q. Did you take the acknowledgment upon this
mortgage? A. I did.

Q. And this is your signature upon the acknowl-
edgment? A. It is.

Q. Did you see the bond signed also, Mr. Wid-
man? A. Yes, sir.

Q. Your signature is not there, but it is a fact
that you saw it signed? A. Yes, sir.

Mr. Vanderwart: I offer them in evidence,
both the bond and mortgage.

Marked “Exhibits C 1” and “C 2.”
Cross-examination by Mr. Wright:

Q. You saw this acknowledged on the day it
bears date, September 11, 1924? A. Yes, sir.

Q. Where was it acknowledged? A. At the bank
—City National Bank, Hackensack.

Q. Did you know Mrs. Di Napoli previous to the
acknowledgment? A. No, sir, that was the first
time I ever saw her.

Q. Do you hold any position in the bank? A. I
am the cashier.

Q. So the entire transaction was under your di-
rection and supervision? A. No, sir, it was not.

Q. But you knew all the facts connected with
the transaction? A. No, sir, I did not.

Q. Do you know how much is due on the mort-
gage? A. Yes, sir.

Q. At the time the mortgage was executed at the
bank, did the bank advance any money to Mrs.
Di Napoli? A. No, sir.

Q. At the time it was executed? A. No, sir.




21
Herbert Victor Widman, direct.

Q. Did it subsequently give her any money? A.
No, sir.

Q. At the time the mortgage was executed on
September 1, 1924, had they advanced any money
to Mr. Di Napoli? A. May I explain the circum-
stances?

Q. Yes. A. Only on the basis of a certified check
on a bid.

Q. When did you advance on certified check?
A. Those were advanced at various times since the
account was opened for only a period of ten days
each.

Q. That is what is commonly known as a bid
check? A. Yes, sir.

Q. But you were to advance money to Mr. Di Na-
poli after the execution of the mortgage? A. Yes,
sir.

Q. He had not started the contract at that time?
A. He was awarded the contract; whether he actu-
ally began work, I don’t know.

Q. Subsequently, from time to time. you did ad-
vance money to him on his note? A. Yes, sir, on
the note of Di Napoli & Son, the partnership.

Q. Mrs. Di Napoli was no part of that partner-
ship? A. No, sir.

Q. Now, when this was signed, this bond and
mortgage was signed, who was present? A. Four
people—Mr. Rosenberg, Mr. Di Napoli, Mrs. Di
Napoli and myself.

Q. Was not James Di Napoli there, too? A. No,
sir.

Q. Are you sure of that? A. I am.

Q. Did you have any conversation with Mrs. Di
Napoli? A. Yes, sir.

Q. Do you speak Italian? A. No, sir.

Q. Does she speak English? A. Brokenly, not
very well.

10
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Herbert Victor Widman, redirect.

Q. What did you say to her? A. I asked her if
she knew what she was signing; I asked her if she
knew that was a mortgage of her husband’s; I
asked her if she knew that the bond and mortgage
was given as security, as collateral for the Di Na-
poli & Son loans, so that they could go ahead; and
I asked her if she signed that of her own free will
and accord, to all of which she replied “Yes.”

Q. As a matter of fact, there was no money ad-
vanced on this bond—the moneys were advanced
upon notes which were given from time to time as
Di Napoli & Son desired money? A. Yes, sir.

Mr. Wright: I have no objection to its ad-
mission.

Re-direct examination by Mr. Vanderwart:
By the Court:

Q. $5500.00 is due on this mortgage, and interest
from the due dates of the note? A. Yse, sir.

Q. Those are the notes that are due the bank
from the Di Napoli; they went to protest? A. Yes,
sir.

The Court: Put them in evidence.

Mr. Vanderwart: I offer in evidence note
dated March 16, 1925, signed by Di Napoli &
Son, by James Di Napoli, in the sum of
$1500.00; the second, dated March 2, 1925,
by the same maker, in the sum of $3000; the
third, dated March 16, 1925, by the same
maker, in the sum of $1000, and in each of
them the City National Bank is named as the
payee, together with protest certificates at-
tached to each one; issued to the maker, and
in one case the indorser.
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Herbert Victor Widman, redirect.

Mr. Wright: No objection.
Marked “Exhibits C 3, C 4, C 5.”

Re-direct by Mr. Vanderwart:

Q. Have you figured the interest on those? A. I 10
have.
Q. What is the total balance due? A. $5,857.00.

The Court: It might be a good plan to
introduce in the direct case the bank account
showing the deposits of everything received
from this mortgage to Di Napoli & Son.

Q. Will you get the record of the bank show- 2
ing whether this money was deposited, and its
date; what record is that you have with you? A.
This is the account of Di Napoli & Son with the
City National Bank.

The Court: What is your trouble with
this matter, Mr. Wright?

Mr. Wright: This is the separate prop-
erty of this woman—separate estate; I sim-
ply want to get the dates.

The Court: It must be due.

Mr. Vanderwart: The record shows that
it is her separate estate; that is the record.

Mr. Wright: The bill of complaint alleges
that as a fact.

30

Mr. Vanderwart: The title of the land is
in her own name.

The Court: What is the total amount due 40
on these notes and the mortgage?
The Witness: $5,837.00.
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Herbert Victor Widman, recross.
Re-cross-examination by Mr. Wright:

Q. As a matter of fact, does not Di Napoli & Son
owe you more than $5,800.00 on notes, don’t they?
A. No, sir, they do not.

Q. At the time Mr. Di Napoli died on February
11, they owed you more than $5,800.00, didn’t they?
A. I could not answer that without the records.

Q. This would show you? A. No, sir, it would
not.

Q. Isn’t it a fact, that on February 11, you
charged against the account of Di Napoli the sum
of $3,500.00, as a credit on the amount of moneys
they owed you on notes? A. I cannot say that.

Q. Itis a fact that you exaccepted (the bank rec-
ords of the amounts of Di Napoli & Son, marked
“Exhibits C 7 and C 8”’) note, I show you “Exhibit
C 7,” and call your attention to a charge against the
account of Di Napoli on February 11, 1925, for
$3,500.00; that is a charge against your account?
A. It is a debit to their account.

Q. So far as this particular exhibit shows, it
might be either a check or a charge paid by you
transferring funds for payment of notes for other
purposes? A. Yes, sir.

Q. Now, have you any records which will show
what that transfer was made for—whether it was
upon a check to some third party or moneys
charged up by you as against notes? A. No, sir.

Q. I also call your attention to the item of $3,000
debited to the account of March 2, 1925; can you
give us any idea as to what that debit consisted of ?
A. T can give you none that that is a renewal of a
note

Q. There is as against the $3,000 debit on March
2, a credit of $2,185 as of that date? A. Yes, sir.
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Herbert Victor Widman, recross.

Q. That would indicate to you that it was a re-
newal of a $3,000 note? A. It would appear so,
yes.

Q. But there is no such credit against the entry
of February 11th? A. No, sir, there is not.

Q. Looking at the column of new balance on
“Exhibit C 7”—looking at the column headed
“New Balance” on “Exhibit C 7” on February 11,
just prior to the debit of $3,500 that I have referred
to, it shows a balance of how much? A. $3,577.67.
Re-direct examination by Mr. Vanderwart:

Q. What position do you hold in the bank? A.
Cashier.

Q. Do you keep the minutes? A. This mortgage
is given to a trustee; it is not made directly to the
bank.

Mr. Vanderwart: I want to prove that the
man to whom it was given was an official of
the bank, and I am going to show that he
later assigned the mortgage to the bank.

Mr. Wright: That is alleged and admitted
in the pleadings. It is admitted that Mr.
Rosenberg, the mortgagee named in “Ex-
hibits C 1” and “C 2,” as trustee, is the vice
president of the complainant, and that the
bond and mortgage were taken in his name
as trustee to secure loans to be made to Di
Napoli. ‘ '

The Court: Is that admitted?

Mr. Vanderwart: To Di Napoli & Son.
The loans were made to a third person, to
Di Napoli & Son; and she joined with her
husband in the execution of a mortgage. I
would like to introduce the assignment.

Marked “Exhibit C 9%5.”
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James Di Napoli, direct.

The only other thing in the opening to be
put upon the record is the death of Gaetano
Di Napoli, one of the makers of the mort-
gage.

Mr. Wright: On February 11, 1925, and
that is admitted by the answer.

Mr. Vanderwart: We rest.

Mr. Wright: We move for dismissal.

The Court: Do you rest? Are you will-
ing to rest? That is up to you. I would not
rest in the Court of Chancery; it is too dan-
gerous a proposition.

Mr. Wright: Then I will proceed. This
lady does not speak English. Have you any
objection to this man acting as interpreter?

Mr. Vanderwart: I am not sure that an
interpreter is necessary.

JAMES DI NAPOLI, being duly sworn, testified
as follows:

Direct examination by Mr. Wright :

Q. Where do you live? A. Hackensack, New
Jersey.

Q. What was your father’s name? A. Gaetano
Di Napoli.

Q. Were you associated with him in any firm
during the year 1924 or 1925? A. Yes, sir.

Q. What? A. Contracting business, Di Napoli &
Son, a partnership.

Q. Where did you do your banking business?
A. City National Bank.

Q. I show you “Exhibit C 3, C 4, C 5”; are those
notes signed by you in each case? A. Yes, sir.

Q. Those were all signed by you after your
father’s death? A. Yes, sir.
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Mrs. Antonetta Di Napoli, direct.

Q. Did you know of the execution of this bond
and mortgage to Mr. Rosenberg as trustee? A.
Yes, sir.

Q. At the time it was executed was there any
money due to the City National Bank by Di Napoli
& Son? A. No, sir.

Q. Or your father? A. No, sir.

Q. And after that time, what did you do; did you
borrow any money from the bank? A. Yes, sir,
from time to time as we needed it—on notes

Q. Did any of that money go to your mother? A.
No, sir.

Q. Did she have any interest in the partnership?
A. No, sir.

Q. The proceeds of these notes which I am show-
ing you, marked “Exhibits C 3, C 4, C 5”; to whom
did that money go? A. Di Napoli & Son got it.
Cross-examination by Mr. Vanderwart:

Q. Do you know how much was due on the
other mortgages upon Mrs. Di Napoli's property at
the time this $6,000 was received from the bank?

Mr. Wright: Objected to as immaterial
and irrelevant.
The Court: Objection overruled.

Q. Do you know? A. No, sir.

Q. Don’t you know, as a matter of fact, that a
portion of the money received from the bank when
this mortgage was executed, went to pay the second
mortgagee, a man named Parciasepe; do you know
that? A. No, sir.

MRS. ANTONETTI DI NAPOLI, being duly
sworn through the interpreter, testified as follows:
(The interpreter not being sworn, being an official
interpreter of the County Courts) :
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Mrs. Antonetta Di Napoli, direct.
Direct examination by Mr. Wright:

Q. You are the widow of Gaetano Di Napoli?
A. Yes, sir.

Q. Are you the owner of the property described
in this mortgage, which is located at 118 Lodi
Street? A. Yes, sir.

Q. How long have you owned the property? A.
I don’t know—nine or ten years, maybe less; 1
don’t know.

Q. You own it in your name? A. Yes, sir.

Q. I show you “Exhibit C 1” and ask you if that
is your signature? A. Yes, sir.

Q. And do you remember when you signed that?
A. No, sir; I remember the month, but I don’t re-
member the date.

Q. What month was it? A. The month of Sep-
tember, I don’t remember the day; I did not ask
my husband.

Q. Did you receive any of the moneys advanced
by the City National Bank or Mr. Charles Rosen-
berg as trustee for that bank? A. No, sir, I don’t
know nothing.

The Court: Is it charged in the bill thal
she is the owner herself?

Mr. Wright: Yes, sir.

The Court: Her separate estate?

Mr. Wright: Yes, sir.

By the Court:

Q. Do you remember when the property was
purchased? A. No, sir.

Q. Who paid for it? A. My husband had charge
of it.

Q. Was it his cash? A. No, sir.

Q. Whose money was it? A. My husband’s, the
money belonged to my husband.
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Mrs. Antonetta Di Napoli, direct.

Q. Where did he get it from? A. I don’t know
anything about that; there are mortgage on the
house; I don’t even know who they are.
Cross-examination by Mr. Vanderwart:

Q. The property used to be in your husband’s
name, didn’t it? A. Yes, sir.

Q. And about how long ago was it put in your
name, Mrs. Di Napoli? A. I don’t remember
whether it was nine or ten years; maybe more and
maybe less, I don’t know.

Q. Now, there is a house on that property, isn’t
there? A. Yes, sir.

Q. And who built that house? A. My husband.

Q. Who paid the bills for it? A. My husband.

Q. Your husband was in what business at that
time? A. Don’t ask me so many things, because I
don’t know nothing; I only know the small things
and not the big ones; I did not bother with my
husband’s business.

Q. Do you remember when the property was
put in your name—why it was put in your name,
Mrs. Di Napoli? A. No, sir.

Q. You don’t remember why? A. No, sir.

Q. Now, this mortgage that you made to the
bank, Mrs. Di Napoli, this was agreeable to you,
wasn’t it, to make that mortgage, wasn’t it? A. No,
sir.

Q. What was the amount of the first mortgage
on your house, Mrs.-Di Napoli? A. $35,000.

Q. Who owns that? A. I don’t even know the
person.

Q. Who pays the interest on it? A. I don’t know
who they are.

Q. Don’t you go to any place to pay the interest?
A. No, sir, I don’t go out walking.

Q. Your husband usually paid that interest,
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Mrs. Antonetta Di Napoli, direct.

didn’t he? A. Yes, sir, he was in charge of every-
thing.

Q. He had charge of everything? A. Yes, sir.

Q. Who holds the second mortgage on the prop-
erty? A. I don’t know.

Q. You don’t know the amount of it? A. I think
it is $2,000.

Q. Don’t you know, Mrs. Di Napoli, as a matter
of fact, that a part of the money which was ob-
tained at the City National Bank when you signed
this mortgage, went to pay off the second mortgage
on the house, or a part of it? A. I don’t know any-
thing about money from the bank; I did not go to
any bank. '

Q. Didn’t you sign this mortgage at the bank?
A. No mortgage; they made me put my name down
and sign, but I did not know what it was.

Re-direct examination by Mr. Wright:

Q. When you signed this thing, did anyone tell
you what it was? A. No, sir.

Q. Do you understand English? A. No, sir, I
don’t understand it—only the name I know how to
write.

Q. Your husband told you what you were going
down for? A. No, sir, I can swear to that.

Q. What did he tell you? A. He told me to
come along with him, and when I went with him
we went to Rosenberg’s office, me and my husband
and my son, and they made me sit down and made
me write my name twice.

Q. That was where? A. In the office of Rosen-
berg.

The Court: I do not assume for a moment
that there was any fraud practiced on her.
Mr. Wright: No actual fraud.

Mr. Wright: We rest.
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REBUTTAL.

CHARLES ROSENBERG, being duly sworn in
rebuttal, testified as follows:

s Direct examination by Mr. Vanderwart:

Q. You are the vice-president of the bank—the 10
complainant? A. Yes, sir.

Q. Do you recall this transaction of the loan of
$6,000 in the execution of this bond and mortgage?
A. Yes, sir.

Q. Tell the Court about it. A. Mr. Di Napoli
had credit to the extent of bid checks until such
time as he came in to me and told me that he need- 20
ed some money to finance a job at Dumont, New
Jersey. Mr. Di Napoli came in to see me several
days prior to September 11, and he brought in a
statement of just what money he would need on
September 11th of that particular year; and this
writing is in the son’s handwriting, at which time
he needed $4,800, and also said that the second
mortgagee was pressing him for some money, and
that he ought to have $1,000 towards that second
mortgage—towards the payment on the second
mortgage. I knew Mr. Di Napoli for nearly thirty
years, and knowing about his difficulty that he had
7 in the past, sentiment entered into the thing, and I
thought I would give him a chance. His financial
statement did not warrant any kind of a loan; so
I asked him if he could offer any security, and I
would be willing to help him on this new job; he
said he had the house to offer, and that there was a
first mortgage, I believe, of $5,500.00, and a secon
mortgage of $1,500.00; but he was going to reduce
the second mortgage by about $1,000. 1 don’t think
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Charles Rosenberg, direct.

that at that time I went into details with him re-
garding the actual ownership of the house; but it
developed subsequently, that the house belonged
to his wife, that is, it was in her name. I told him
it would be necessary to give us some kind of col-
lateral security, and he suggested that the bond and
mortgage be drawn, and he brought his wife up to
my office in the bank. I went into this thing with
Mr. and Mrs. Di Napoli and explained just what
had been told to me by Mr. Di Napoli regarding his
contract and regarding -the payment on his mort-
gage, explaining the thing fully to her, as I thought.
She understood English pretty well. And then I
sat down to go into this business with Mr. Di Na-
poli, and turned her over to Mr. Widman. That is
about all there is to the story.

Q. What do you say as to her understanding
what was said at that time at the bank? A. It was
made very clear to her, and she understood it
pretty well at the time, and she acknowledged that
she did, to me.

Q. Have you known Mrs. Di Napoli for some
time? A. A great many years.

Q. And have you known of her knowledge of
English and her ability to understand it? A. I
have not come in close contact with her for a num-
ber of years, but she led me to believe at that time
that she understood everything that T told her. I
went into details with her, and she took part in

.the talk that we had about the mortgage.

Q. What part did she take? A. She answered
and told me she thought it was all right, that he
was proceeding nicely with his work; I don’t re-
member just the talk that took place there.

Q. You said you heard Mrs. Di Napoli say: “This
is all right”—you said to her, “Mrs. Di Napoli, this
is all right;” and she said, “Yes.” A. I did not say
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Charles Rosenberg, cross.

it in those words, I said, “Your husbhand is in for
some money;” the job had just been awarded to
him at the time, and I said, “He will have to have
collateral security for his loan;” and I said to her,
“Under ordinary circumstances, I would not loan
him anything,” but that since I had known them
so many years, I would go along with him to see
if he could not get on his feet again. We talked
for fully fifteen minutes; I don’t remember just
what she said, but it was not just “Yes” or “No,”
we talked together about the thing.

Cross-examination by Mr. Vanderwart :

Q. Did she make any objections to signing it at
all? A. No, sir, she was quite agreeable.
te)

Mr. Vanderwart: It is our claim that she
knew what she was doing.

Both sides rest.

Mr. Wright: I move for a dismissal of the
bill.

The Court: I am inclined to dismiss it,
but I will hear argument on the 14th of June.

The Maywood argument comes up on the
14th of June, and I will take this up at the
same time.

The Court: Make me a copy of the case.
Mr. Vanderwart: I shall need a copy, also.
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Between

THE Ciry NATIONAL BANK oF HACK-
ENSACK, New Jersey, a National
Banking Corporation of the
United States of America,

Cemplainant,

10

and

ANTONETTI D1 NAPOLI, widow,
Defendant.

APPEARANCES :

WricHT, VANDER BURGH

for the defendant.

tified as follows:

40

Marked “Exhibit V-J1.”

IN CHANCERY OF NEW JERSEY.

Continuation of the taking of testimony in the
above-entitled cause, at the Chancery Chambers,

20 Paterson, New Jersey, on the 22nd day of Sep-
tember, nineteen hundred and twenty-six, before

Hoxn. Vivian M. Lewis, Vice Chancellor. J

HarT & VANDERWART, Esgs., represented by
Mr. Vanderwart, for the complainant.

30 Esqs., represented by Mr. Vander Burgh,
Mr. Vanderwart: I have served notice
to produce the paid mortgage upon Mr. Rice,

and I think he has it in court.

HERBERT V. WIDMAN, being duly sworn, tes- L

Mr. Vanderwart: First, I would like to
put in evidence this mortgage, which is a
second mortgage upon the property.

On Bill, &ec.
Testimony.

& McCArTHY,
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Herbert V. Widman, direct.
Direct examination by Mr. Vanderwart:

Q. You have testified that you are the cashier
of the City National Bank of Hackensack, New
Jersey? A. Yes, sir.

Q. I show you a check, Number 125, signed “Na-
poli & Son,” which is certified. Have you seen that
before? A. Yes, sir.

Q. Was it in your possession? A. Yes, sir.

Q. Under what circumstances did you see it and
have it in your possession? A. We retain certified
checks.

Q. When was it issued? A. January 15, 1925.

Q. I show you a promissory note, which is in
evidence in this case, dated March 16, 1925, in the
sum of $1,500.00, which is one of the notes upon
which this action is brought to foreclose the mort-
gage, and I ask you if that check has any relation
to that note? A. This is a renewal of the note
given us at the time the certified check was issued.

Q. So that the proceeds from that note went to
whose account? A. Di Napoli & Son.

Q. And was it at that time that that check was
certified? A. Yes, sir.

Q. Your accounts show, then, that the money
from that note is represented by this check? A.
They do.

Mr. Vanderwart: I offer it in evidence.

Mr. Vander Burgh: Objected to.

The Court: I will receive it subject to the
objection.

Marked “Exhibit V-J 2 for identification.”

Q. This check is drawn to Salvatore Pianese; do
you know him? A. Yes, sir.

Q. Is he in court? A. He is.

Q. Wes this check cashed at your bank? Can
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Salvatore Pianese, direct.

you tell from looking at the check? A. It was not,
no, Sir.

Q. Where was it cashed? A. At the Hackensack
Trust Company.

No cross-examination.

SALVATORE PIANESE, being duly sworn, tes-
tified as follows:

Direct examination by Mr. Vanderwart:

Q. Mr. Pianese, do you know Mr. Noe Parcia-
sepe? A. Yes, sir.

Q. Is he the man who held this mortgage upon
the property of Gaetano Di Napoli? A. Yes, sir, he
is my brother-in-law.

Q. Did you have anything to do with the loan-
ing of the money represented by this mortgage?
A. No, sir, my brother-in-law paid the money.

Q. You know he paid the money, do you? A.
Yes, sir.

Q. Now, I show you a check, dated January 15,
1925, drawn to your order, Salvatore Pianese? A.
Di Napoli & Sons gave this check to me to pay the
mortgage to Noe Parciasepe, my brother-in-law,
and my brother-in-law said, “I want the money in
cash;” and the next day I cashed the check in the
Trust Company; they gave me three five hundred
dollar bills; I was in company with Mr. Di Napoli.

Q. What did you do after you got the three five
hundred dollar bills from the Trust Company with
Mr. Di Napoli; what did you do with it; what did
you do with the money when you got it? A. I gave
it to my brother-in-law.

Q. Where did he live? A. In Paterson.
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Salvatore Pianese, direct.

Q. When did you give it to him; what day? A.
The next day—the 16th of January, 1925.

Q. Who was with you when you paid him the
money? A. Mr. Di Napoli and the wife of my
brother-in-law.

Q. Mr. Di Napoli was with you? A. Yes, sir.

Q. And did you ever get any paper from Mr.
Parciasepe? A. The next day he sent me the mort-
gage and the receipt, and I received this thing and
gave it to Mr. Di Napoli.

Q. And is this what he gave you (showing mort-
gage, Di Napoli to Parciasepe)? A. This and a
piece of paper, signed by my brother-in-law and
his wife. '

Mr. Vanderwart: I ask that this be marked
in evidence now, this check.

Mr. Vander Burgh: I object to the check
going in evidence, on the ground that even
though this particular check came from the
account of Di Napoli & Son, and was in pay-
ment of the particular mortgage against the
property, it is immaterial in this matter.

The Court: I will note the objection.

Marked “Exhibit V-J 2.”

Both sides rest.
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Exhibit C-1.

M, J. MORT. INT. IN8., TAX & ASS'T (CONDITION PRINTED.) 14O, Qs L go-‘zns"s;hne Streelt'.Nm“:. n"'
by ewar]

ahis Indenture,

Made the Tenth day of September in the year of
our Lord One Thowsand Nine Hundred and Twenty-four
JBetween  ANTONETTA DiNAPOLI AND GAETANO DiNAPOLI, her husband

of the City of Hackensack in the County of
2 Bergen and Stateof  New Jersey party of the First Part;
nd

CHARLES ROSENBERG, TrRUSTEE

of the City of Hackensack in the County of
B ergen and State of New Jers ey party of the Second Part;

TAAbereas, the said
ANTONETTA DiNAPOLI AND GAETANO DiNAPOLI, her husband

are Justly indebted to

the said party of the Second Part, in the sum of

S4x thousand ($6,000) Dollars,
lawjul money of the United States of America, secured to be paid by their certain bond
or obligation, bearing even date with these presents, in the penal sum of

Twelve thousand ($12,000) Dollars,
la,wfulwwne y as aforesaid, conditioned for the payment of the said first mentioned sum of

Six thousand ($6,000 ) Doliars,
lawful money as aforesaid, to the said party of the Second Part, his heirs executors,
administrators or assigns, on the Tenth dayof December

which will be in the year One Thousand Nine Hundred and Twenty-four and interest
thereon, to be computed from September 10, 1924 at and
after the rate of 81x per cent. per annum, and to be paid at maturity.

Hno it is thereby expressly Flgreed that should any default be made in the payment
of the said interest or of any part thereof, on any day
whereon the same is made payable, as above expressed, or showld any tax, assessment, water rent
or other municipal or dover ental rate, charge, imposition or lien be hereafter imposed or
acquired wpon the premises described in this mortgage, and become due and pagable, and should

ihe said interest remain unpaid
and in arrears for the space of thirty days, or said tax, assessment, water rent
or other municipal or govermmental rate, charge, imposition or lien, or any or either of them
remain unpaid and in arrears for the space of sixty days, then and from

thenceforth, that is to swy, after the lapse or expiration of either of the said periods as the case
may be, the aforesaid principal sum of

S1x ‘thousand ($6,000) Dollars

with all arrearage of interest thereon, shall, at the option of the said party of the Second Part,
or his legal representatives, become and be due and payable immediately thereafter, althoudh
the period above limited for the payment thereof may not then have expired, anything therein
before contained to the contrary thereof in anywise notwithstanding: as by the said bond or
obligation, and the condition thereof, reference being thereunto had, may more fully appear.

o
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Exhibit C-1.

Tow, this Mnoenture Witnesseth, That the said part@of the First Part, for the
better securing the payment of the said sum of money mentioned in the condition of the said
bond, or obligation, with interest thereon, according to the true intent and meaning thereof, and
also for and in consideration of the sum of one dollar, to them in hand paid by the said
party of the Second Part, at or before the ensealing and, delivery of these presents, the receipt
whereof is hereby acknowledged, haye granted, bargained, sold, aliencd, released, conveyed and
confirmed, and by these presents. do Srant, bardain, sell, alien, release, convey and confirm,
unto the said party of the Second Part, and to his  heirs and assigns forever,

ElIl those certain

tracty or parcel g of land and premises, hereinafter particularly described, sitwate, lying and being
in the City of Hackensack in the County
of Bergen and State of New Jersey. and which on a

certain map entitled "Map of Property of Matthew Andronico, Hackensack,
N.J." filed in.the Bergen County Clerk's Office on October 16th,
1908 as Map No. 1167, are known and designated thereon as lots
numbers two (2) and three (3) in block number (1), excepting and ‘
reserving out of the same all that lot, tract or parcel of land

amd premises heretofore conveyed by the said Gaetano DiNapoli and
wife to Fedele Toriello by deed bearing date the 26th day of October)
1931 and recorded in the Bergen County Clerk's Office in Book 865
of Deeds, page 364, beginning at a point in the northwesterly
corner 6f lands of the said party of the first part (Gaetano DiNapoli)
which point is also the southwesterly corner of lands of the party
of the second pert (Fedele Torisllo) which is distant southerly
from the southerly side of Broadway one hundred and forty-three and
fifty-four hundredths (143.54) feet;thence running (1) easterly

and along the lands of the said party of the second part fifty

(50) feet more or less to the southeasterly corner of lands of the
sald party of the second part, which is also the northeasterly corner
of the lands of the said party of the first part; thence (2) southerly
ard along the division line between lots numbers one (1) and two (2)
as laid out on a map entitled "Map of Property of Matthew Andronico,
Hackensack, N.J." fifteen and forty-five hundredths (15.48) feet

to a point, thence (3) westerly fifty (50) feet to & point in the
easterly line of lands of the Board of Education of. the Township

of New Barbadoes: thence (4) northerly and along said lands of the
Board of Education fourteen and eighty-one hundredths (14.81) feet
to the point or place of beginning.
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nte

ditaments, and appurtenances there

Together with all and singular the tenements, her
belonging, or in anywise appertaining, and the reversion and reversions, remainder and remainders,

rents, issues and profits thereof. FIND 8180, all the estate, right, title, interest,
property, possession, claim. and demand whatsoever, as well in law as in
equity, of the said party of the First Part, of,in and to the same, and every part and parcel
thereof, with the appurtenances: TO bave and to bold, the above granted and described
premises with the appurtenances, unto the said party of the Second Part, his heirs
and assigns, to their own proper wse, benefit and behoof forever. [Provided
always, and these presents are wpon this express condition, that if the said party of the First Part,
their heirs, executors or administrators, shall well and truly pay unito the said party
of the Second Part, his ewxecutors, administrators or assigns, the-said swm of money mentioned
in the condition of said bond or obligation, and the interest thereon, at the time and times, and
in the manner mentioned inthe said condition, according to the true intent and meaning thereof,
that then these presents, and the estate ‘hereby granted, shall cease, determine and be void.

HNO the said J parties of the first part for themselves, the¢ir
heirs, executors and’administators, do covenant and agree to pay wnto the said party of the
Second Part, W18  heirs, executors, administrators or assigns, the said sum of money and interest,
as mentioned above and expressed in the conditions of the said bond.

#Ino it iB AGLEED that neither the mortgagor s , nor the heirs or assigns of the mortgagorg ,
shall be entitled to any credit on the interest payable on this mortgage for the taxes which may be
levied on the mortgaged premises or for any part of swch taxes.

FIND it is also agreed by and between the parties to these presents, that the said party of the First
Part shall and will keep the building or buildings erected and to be erected upon the lands above
conveyed insured against loss or damage by fire, in some safe and responsible Insurance Company or

Tompanies, to an amownt not less than

Dollars,
and assign the policy and certificate thereof to the said party of the Second Part as collateral security
for the payment of the principul and interest aforesaid; and in defawlt thereof, it shall be lawful for
the said party of the Second Part 1o effect such insurance, and the premium and premiums paid for
effecting the same shall be a lien on the said mortgaged premises, added to the amount of the said
it pgnd or obligation, and secured by these presents, and payable on demand with legal interest.
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State of Mew Jersey, e
County of BERGEN 3

e it Remembered, Trat on this Eleventh day of September
in the year of our Lord, One Thousand Nine Hundred and, Twenty- four
before me, the subscriber, « Notary Public of New Jers ey

personally appeared

ANTONETTA DINAPOLI AND GAETANO DiNAPOLI » her husband,

who, I am satisfled, are the mortgagorg mentioned in the within Indenture, to whom 1
Jirst made knawn the contents thereof, and thereupon they acknowledged that they
sigred, sealed and delivered the same as  theirp voluntary act and deed, for the wses and

purposes therein expressed; Wf J— i Z
dnd the said WW 7 —zg

being by me pricately examined, separate and

apart from said hushband , further acknowledged that signed, sealed and delivered
the sume as voluntary act and deed, FREEL Y, without any fear, threats or
compulsion of sutd husband
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A 4242

N. J. BOND.—INT., TAX AND AS8'T,—CONDITIONS PRINTED.—148.

are held and firmly bound unto
CHARLES ROSENBERG h TRUSTEE

in the penal sum of Yoo
Fourteen thousand ($12000) Dollars

CHARLES ROSENBERG, TRUSTEE

and administrators,

Thowsand Nine Hundred and Twenty-four

executors, administrators or assigns, the just and full sum of
Seven thousand ($6,000) Dollars

on the Tenth dayof December

One Thousand Nine Hundred and Twenty-four

be computed from September 10, 1924,

foree and virtws.

N

The W. ”
280-284 Plane Street, Newark, N. J.

TRnow all Aden by these Presents:

That ANTONETTA D{NAPOLI AND GAETANO D{NAPOLI, her husband

of the City of Hackaensack

Bergen and State of New Jersey

of the City of Hackensack

Bergen and State of New Jersey
lawful money of the United States of America, to be paid to the said

his heirs, evecutors, administratorsor assigns: For wWhich payment well and
truly to be made, they bind  themselves, their heirs, executors
Jfirmly by these presents.  Sealed

with thelrsealg Dated the Ten;h dayof Septerber One

The Condition of the above obligation is such that if the above bounden
ANTONETTA D4NAPOLI AND GAETANO DiNAPOLT, ner husband,

their heirs, executors or administrators, shall well and truly pay, or cause to be paid
unto the above named CHARLES ROSENBERG,TRUSTEE
hisheirs

rate of six per cent, per annum, and tobe paid  at maturity

without any fraud or other delay. then the above obligation to be void otherwise to remain in full

H. Shurts Co,, Law Blank Publishers,

inthe County of

in the County of

which will be in the year
and, the interest thereon, to

at and after the
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Fno it 18 hereby expressly agreed, that should any default be made in the payment
of the said interest,
or of any part thereof, on any day whereon the same is made payable,
as above expressed, or should any tax, assessment, water rent or other municipal or governmental
rate, charge. imposition or lien be hereafter imposed or acquired wpon the premises described in
the mortgage accompanying this bond, and become due and payable; and should the said interest
remain unpaid and in arrear for the space of thirty

days, or said tax, assessment, water rent, or other municipal or governmental rate, charde,
imposition or lien, or any or either of them, remain wnpaid and in arrear for the space of
sixty days, then and from thenceforth, that is to say, after the lapse or expiration
of either of the said periods, as the case may be, the aforesaid principal sum of money, or so
much thereof as may then remain unpaid, with all arrearage of interest thereon, shall, at the
option of the said obligee , or the legal representatives of the said obligee , become and be due
and payable immediately thereafter, althowgh the period first above limited for the payment
thereof may not then have expired, anything hereinbefore contained to the conirary thereof in

anywise notwithstanding.
Hnd it is further expressly agreed, that the said obligor 8 shall not be entitled to and
will not claim any credit on the interest paydable on the mortgage securing this bond for taxes

which may be levied wpon the mortgaded premises, or for any part of said taxes.

Signed;, Sealed and Delivered in

the presence of ‘ W 26{ / W
ool PUpoL
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State of New Jersey.

County of Bergen

nited States of - Auerira
S, ”? s
On the z day of (Gl unnrnninnne 1920

at the request of the CITY NATIONAL BANK, HACKENSACK, N. J.
I, ARTHUR F. LAUER @ Notary @%_ the State of New Jersey,

did present the original hereunto annexcd, to
THE CITY NATIONAL BANK OF BERGEN CO., HACKENSACK

A

uly commissioned and sworn,

Lin the and demanded payment, who refused to pay
the same.

Whereupnn I, the said Notary, at the request aforesaid, did Frotest, and by these presents do
publicly and solemnly (El'lﬂ!ﬂi, as well against the Drawer and Endorsers of the SQiG.....ccouveens.

as against all others whom it doth or may concern for

exchange, re-exchange and- all costs, dar;tagex and interest already incurred, and to be hercafter incurred
for want of payment of the same.

Thus done and Protested in the presence of John Doe and Richard Roe, witnesses.

IN TESTIMONIUM VERITATIS.

ARTHUR F. LAUERNotary Public.

ARTHUR F. LAUER

Tnited States of Ameeica, /L a Notary Public of the State of
State of New Jerseg SS.
County of Bergen

New Jersey, duly commissioned and sworn,

= on the day of .5
thousand nine %2" : due notice of the presentment and gfotest of the said.
after demand and refusal of payment thereof, by notice, partly

written and partly printed, signed by me, was given by me to the Drawer and respective endorsers of the

said instrument by depositing the same in the Post Office at Hackensack, N. J.- (prepaying the postage there-

on), duly d?te%zd to said Dfawer and endorsers, as follows, to wit:
e “

AR

o0 hereby Certify, that

the above-named places being the reputed places of residence of the persons to whom such notice was so
addressed, and the Post O ffice nearest thereto.

s, In Testimony Whereof, 1 have hereunto set my hand and affized my
\\\\\‘\; \)_‘_‘f‘......,'l :”’/,,/ official scal at Hackensack, N. J.
S Z‘:,-'\\\Q TAL W02 ARTHUR F. LAUER
St=s S TS 7
§>,: ~—‘.>~~,\<<~'( ::‘N§ Notary Public.
03 SS

S
S S

r WS
PRy

/”// ‘."1'/_5/\‘J \\\\\\
s ; !
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176-N. J. ASSIGNMENT OF MORBTGAGE. A 3567 The W. H. Shurts Co., Law Blank Pubhsheu,
From an Individual to a Corporation. 280-284 Plane Street, Newark, N..J..

Rnow all dben by these Presents:

That Charles Rosenberg, Trustee

of the city of Hackensack inthe County of Bergen
and State of New Jersey, party of the First Part, in consideration of the sum of

one ($1) Dollar and other good and valuablé considerations

lawful money of the United States of America, to me in hand paid by
the City National Bank, of Hackensack

@ corporation of the State of New Jersey, and having its principal office in the city

of Hackensack |, inthe County of Bergen and State of New Jersey,

party of the Second Part, at or before the ensealing and delivery of these presents, the Teceipt
whereof i3 hereby acknowledged, has  granted, bargained, sold, assigned, transferred and set
over, and by these presents do grant, bargain, sell, assign, transfer, and set over wnto the said
party of the Second Part, its Successors and Assigns, a certain Indenture of Mortgage bearing date
the Tenth day of September One Thousand Nine Hundred and
Twenty-four made by

Antonetta DiNapoli and Gaetano Di Napoli, her husband s s

the city of Hackensack in the County of. Bergen

and State of New Jersey, to secure the payment of the sum of

Six thousand ($6,000) Dollars

which mortgage is recorded in the office of the Clerk of the
County of ~ Bergen - and State of New Jersey, in Book #700 of Mortgages,
page 314, Btc.

Kogeﬂ)el‘ with the bond or obligation therein described, and the money due and to grow due
thereon, with the interest. TO bhave and to hold, the same wnto the said party of the
Second Part, its Successors and Assigns forever

subject only tothe proviso in the said Indendure of Mortgage mentioned: HNO He

daes hereby male, constitute, and appoint the said party of the Second Part his true
and lawful attorney, irrevocable, in his name, or otherwise, but at its proper costs and
charges, to have, wse and take all lawful ways and means for the recovery of all the said money and
interest; and in case of payment, to discharge the same as fully as he might or could do if
these presents were not made. AND he do ©8 hereby covenant, promise and agree, to and
with the said party of the Second Puart, that there is now duwe and owing upon the said Bond
and Mortgage the sum of

in Witness Wibereof, he has  hereuntoset his Hond and Seal
the 8ixth dayof  March in the year of Our Lord
One Thousand Nine Hundred and 'Twent y=-five

igned, Sealed and Delivered

in the presznce of

o Hhg
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s

State of Mew Jersey,
County of BERGEN

oOn this Sixth
day of March in the year of our Lord One Lhousand Nine Hundred
and Twenty-five before me, the subsoriber,
8 Notsry Public of New Jersey

personally appeared

Charles Rosenberg, Trustee

who, T am satisfied, 1s °  the assignor in the within Deed of Assignment numed: and I
having ﬁrst made known to  him the conténts thereof, he did acknowledge
that signed, sealed and delivered the same as his roluntary act and deed,

for the uses and p7oses fher:Zpreued
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N. J. MORTGAGE—=INT., INS. TAX & ASS'T.—CONDITION PRINTED—149 THE CHISHOLM STATIONERY CO., 63 CLIFF §T,, N. Y,
This Indent

Made the 1lth day of January in the year of our Lord One

Thousand Nine Hundred and tWen ty-four,

Between

Gastano Di Napoli and Antoniella »i Napoli, his wife,
(also known as Antonietta)

of the city - of Hackers ack in the County of
Bergen and State of NewJersey  Party of thejfirst part;
dnd

Noe Parciasepe

of the City of Paterson in the County of

Passaig and State of New Jersey party of the second part;
W hexeas, the said

Parties of the First Part are Justly indebted to
t7.e said party of the second part, in the sum of

fifteen hundred (1500) Dottars,
lawful money of the United States of America, secured to be paid by theieertain bond or
obligation, bearing even date with these presents,in the penal sum of

thirty hundred (3000) Dollars,
lawful money as aforesaid conditioned for the payment of the said first-mentioned sum of

fifteen hundred (1500) Dollars,

lawful money as aforesaid, to the said party of the second part, his executors,
administrators or assigns on the 11th day of January
which will be in the year One Thousand Nine Hundred and ‘twenty-five and interest
thereon, to be computed from date hereof at and
after the rate of six per cent. per annum, and to be paid

semi-annually.

dud it is therveby expressly woaveed that should any default be made in the payment
of the said interest or of any part thereof, on any day
whereon the same is made payable, as above expressed, or should any tax, assessment, water rent
or other municipal or governmental rate, charge, imposition or lien be hereafter imposed or
acquired wpon the premises deseribed in this mortgagde, and become due and payable. and should
the said interest or any part thereof remain unpaid
and in arrear for the space of thirty days, or said tax, assessment, water rent
or other municipal or governmenftal rate, charge, imposition or lien, or any or either of them
remain unpaid and in arrear for the space of  8ixty days then and from
thenceforth, that is to say, after the lapse or expiration of either of the said periods as the case
may be, the aforesaid principal sum of

fifteen hundred (1500) dollars,
with all arrearage of interest thereon, shall, at the option of the said party of the second part,
or hi g legab representatives, become and be due and payable immediately thereafter, although

the period above limited for the payment thereof may not then have expired, anything therein
before contained to the contrary thereof in anywise notwithstanding : as by the said bond or
obligation, and the condition thereof, reference being thereunto had, may more fully appear.

Row this Tndentwre TRitnessetl, That the said party of the first part, for the
better securing the payment of thé said sum of money mentioned in the condition of the suid
bond or obligation, with interest thereon, according to the true intent and meaning thereof, and
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also for and in consideration of the sum of one dollar, to them in hand paid by the said
party of the second part, at or before the ensealing and delivery of these presents, the receipt
whereof is hereby acknowledged, ha vedranted, bargained, sold, aliened, released, conveyed and
confirmed, and by these presentsdo  grant,bardain, sell, aliep, release, convey and confirm, unto the

8aid party of the second part,and to his heirs and assigns forever,

Al that

tract or parcel of land and premises, hereinafter particularly described, situate, lying and being
in the city of Hackemns ack in the County
of Bergen and State of New Jersey, amd

which on a certain map entitled "lap of property of Matthew
Andronico, Hackems ack, N.J." and filed in theBergen County Ulerk's
Office on Oct. 16, 1908 as Map No. 1167 being known and desig-
nated thereon as lots numbers one (1), two (2) and three(3)
in block number one (1).

Excepting and reserving out of same all that lot, tract
or parcel of land snd premises heretofore conveyed by said
Gaetano »i Napoli and wife to Fedele Toriello by deed bearing
date the 26th day of Octe. 1913 and recorded in the Bergen lounty
Clerk's Office in book 865 of deeds, page 364.

Beginning at a point in nar thwesterly corner of landis of
party of first part (Gaetamo wi Napoli) which point is also
the southwesterly corner of land of party of second part (Fedele
Toriello) which is distant southerly from southerly side of
Broadway one hundred forty-three and fiftyfour hundredths (14v.54)
feet, thence running (1) easterly and along lands of said party
of second part fifty (® ) feet more or less to southeasterly
corner of lands of party of second pat which is also the north-
esasterly corner of lands of party of first part; thence (2)
southerly and along the division line between lots numbers one
(1) and two (2) as laid out on a map entitled Map of property
of Matthew Andronico, Hackensack, N.J." fifteen and forty-five
hundredths (15.45) feet to a point; thazce (3) westerly fifty
(50) feet to a point in easte.rlzy line of lands of Board of
Education of Township of New Barbadoes; thence (4) northerly semnd
alonz said lands of Board of bBducation four teen and eighty-one

hundredths (14.81) feet to point or place of beginning.
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And it is herveby expresslyy apreed; that should any default be made in the pay-

ment of the said interest,

or of any part.thereof, on any day whereon the same is made payable
as above expressed, or should any tax, assessment, water rent or other municipal or governmental
rate, charge, imposition or lien be hereafter imposed or acquired upon the premises described in
the mortgage accompanying this bond, and become due and payable; and should the said interest

or any part thereof remain unpaid and in arrear for the space of
thirty days, or said tax, assessment, water rent, or other municipal or goverrn-
mental rate, charge, imposition or lien, or any or either of them, remain unpaid and in arrcar
for the space of sixty days then and from thenceforth, that is to
say, after the lapse or expiration.of either of the said periods, as the case may. be, the aforesaid
principal sum of
fifteen hundred (1500) dollars
with all arrearage of interest thereon, shall, at the option of the said
Noé Parciasepe B

or his legal representatives, become and be due and payable immediately thereafter,

although the period first above limited for the payment thereof may not then have expired,

anything hereinbefore contained to the contrary thereof in anywise notwithstanding.

Signed, Sealed and Qzlhmczaz
In the Fresence of

vwearboenner

STAMP STAMP
50 CENTS 25 CENTS
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State of Few Jexsey, | .
@onuty of Bergen

the subscriber;

A Master in Chancery of N.J.

personally appeared

Gaetan o Di Napoli and Antoniella Di Napoli, his wife,
(also known as Antonie tta)

who, I am satisfled, 8Tre

they signed, sealed and delivered the same as

Be it Benmembered, That on this- 11lth dayof January
in the year of our Lord One Thousand Nine Hundred and twen ty-four » before me,

the mortgagor Smentioned in the within Instrument to

whom. I first made known the contents thereof, and thereupon oy acknowledged that
their wvoluntary act and

deed, for the uses and purposes therein expressed.
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New Jersey Gourt of Errors and Appeals

TaE City NATIONAL BANK of Hack-
ensack, New Jersey, a National
Banking Corporation of the

United States of America,
On Appeal
Complainant-Appellee,\ from Court of

. Chancery.

ANTONETTA DINAPOLI,

Defendant-Appellant.

BRIEF FOR DEFENDANT-APPELLANT.
Statement of Facts.

The complainant-appellee filed a bill to fore-
close a mortgage.

The defendant-appellant is an Italian who gave
her testimony through an interpreter (Case, p. 27).
She was the owner of property in the City of Hack-
ensack, County of Bergen and State of New Jer-
sey, and had owned said property for nine or ten
years (Case, p. 28). The property was purchased
with the husband’s money and placed in the de-
fendant-appellant’s name nine or ten years before
the giving of the mortgage in question. On Sep-
tember 10th, 1924 a bond and mortgage were exe-
cuted by Antonetta DiNapoli, the defendant-
appellant, and Gaetano DiNapoli, her husband, to
Charles Rosenberg, trustee, in the amount of
$6,000. Mrs. DiNapoli does not understand Eng-
lish and only knows how to write her name (Case,
p- 30). When Mr. and Mrs. DiNapoli went to the
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office of Charles Rosenberg, when the mortgage
was executed, Mrs. DiNapoli stated her husband
told her to come along with him and they went to
Mr. Rosenberg’s office and they made her sit down
and write her name twice.

At the time that the bond and mortgage were
executed no money was advanced to Mrs. DiNapoli
(Case, p. 20) nor at any other time (Case, p. 21).
The money was to be advanced to Mr. DiNapoli
after the execution of the mortgage (Case, p. 21)
and subsequently money was advanced to Mr. Di-
Napoli on the note of DiNapoli & Son, a partner-
ship. Mrs. DiNapoli was no part of that partner-
ship. The mortgage recites “Whereas, the said
Antonetta DiNapoli and Gaetano DiNapoli, her
husband are justly indebted to the said party of
the second part in the sum of Six Thousand ($6,-
000) Dollars ete.” (Case, p. 38 Exhibit C-1). This
recital is not true. The bond and mortgage in
question were taken by Charles Rosenberg as
Trustee for the complainant-appellee.

Part of the money borrowed from the Bank by
Mr. DiNapoli, after the execution of the bond and
mortgage, was used by him to pay off a second
mortgage of $1500.00 which was a lien against the
property of Mrs. DiNapoli.

POINT I

The defendant-appellant received no benefit
to her separate estate from the execution of the
bond and mortgage. Said bond and mortgage
was signed by her as surety for moneys to be
subsequently advanced to her husband.

The bond and mortgage in question recited:

“Whereas the said Antonetta DiNapoli and
Gaetano DiNapoli, her husband, are justly in-
debted to the said party of the second part in
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the sum of Six Thousand ($6,000) Dollars
lawful money of the United States of America,
secured to be paid by their certain Bond or
obligation bearing even date, &c.”

The defendant by her answer denies that she
was indebted to the complainant or its Trustee,
and avers that the Bond and Mortgage were exe-
cuted by her under the coercion of her husband
and on the misrepresentation of the complainant
and its representatives, and that she never received
any benefit from the execution of the bond and
mortgage, and that no moneys were advanced
upon the bond and that the Bond and Mort-
gage were merely purported to be collateral secur-
ity to loans made to her husband in connection
with his individual business.

It would seem that this case comes clearly within
the rule laid down in the case of Bliss v. Cronk, 62
N. J. Eq., 496.

In that case Vice Chancellor Pitney says:

“The true aspect of the case from complain-
ant’s standpoint is that the wife became the
surety of the husband for the amount men-
tioned.

For that purpose the covenant is entirely
void both under our statute and before its en-
actment under the ruling of the Court of
Errors and Appeals in Perkins vs. Elliott, 8 C.
E. Green, 526.

Nevertheless it is quite clear that a married
woman may convey her land by way of mort-
gage to secure her husband’s debt. Campbell
vs. Tompkins, 5 Stew. Eq. S."G. On Appeal,
6 Stew. Eq., 362; Merchant v.  Thompson, 7
Stew. Eq., 73. :

It follows that if the mortgage had recited
the debt from the husband to the complain-
ants, instead of only from the wife, which did
not exist, an entirely different question would
have arisen. ‘But not only does the mortgage
contain no such recital, but it does not appear
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that the wife knew or had any reason to be-
lieve that any such indebtedness existed or
that she was giving the mortgage to secure her
husband’s debt; but the contrary appears af-
firmatively.

Further, no question arises of estoppel in
favor of third parties who have given credit
to the firm on the strength of finding this mort-
gage among its assets.”

The Vice Chancellor further in the opinion at
Page 501, says:

“Now I think it is entirely competent for
the wife to show that she did not conscien-
tiously give it for any such purpose and I
think this is so even if the burden does not
rest on the complainants as I think it does, to
show affirmatively that it was so given; hence
it seems to me that the circumstances under
which it was given are clearly competent and
I think if any fraud was practiced upon or
misrepresentations made to Mrs. Cronk which
induced her to execute the instrument, the
complainants must take it subject to any de-
fense which arises out of such misrepresenta-
tions.”

And further, he says:

“But independent of that principle, I think
it was the duty of the complainants, under the
circumstances of this cause to see to it that the
wife executed this mortgage with a full under-
standing of the effect of so doing.”

It would also appear that at the time of the
execution of the bond and mortgage, the husband
was not indebted to the complainants and that con-
sequently there was no debt of the husband at
that time. Therefore, the contract was not only
for the payment of the husband’s debts but a con-
tract of guarantee or suretyship for debts which
the husband might thereafter incur in connection
with his own individual business.
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POINT IL

The gift of the husband to the defendant-
appellant of fifteen hundred dollars ($1500.00)
from moneys borrowed subsequent to the execu-
tion of the mortgage did not change the nature
of the transaction.

At the time that the bond and mortgage were
executed, although the bond and mortgage im-
properly recited a debt from Mr. and Mrs. Di-
Napoli to the Trustee, there was nothing due to
the Trustee nor was ever anything advanced on
the bond which was given to secure the mortgage.
After the execution of the bond and mortgage from
time to time a partnership trading under the name
of DiNapoli & Son, which did not include Mrs. Di-
Napoli, borrowed money from the City National
Bank upon its promissory notes. It appears from
the record that the husband, without the knowl-
edge of this defendant, paid off a second mortgage
of $1500.00 which was a lien upon the property of
Mrs. DiNapoli out of money which he borrowed
from the City National Bank upon the partnership
note. This gift could in no way change the nature
of the transaction so far as Mrs. DiNapoli was con-
cerned as at the time of the execution of the bond
and mortgage there was no debt due by Mrs. Di-
Napoli or the partnership to the Trustee or the
City National Bank, and the transaction was en-
tirely one of suretyship on behalf of Mrs. DiNapoli
for moneys which might be advanced in the future
to her husband or his partnership.

This case does not come within the line of cases
which hold that a wife may give a mortgage upon
her property to pay her husband’s debts. In this
case there was no debt that could be paid at the
time of the execution of the mortgage and the con-
tract was entirely executory and was not an exe-
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cuted contract at the date of the delivery of the
bond and mortgage. It was a pure case of guar-
antyship or suretyship, to wit, that if the notes
given by DiNapoli & Son to the City National Bank
upon which the money was advanced were not
paid that the moneys might be made out of the
bond and mortgage, but in case the notes were
‘paid by DiNapoli & Son the transaction shows on
its face that the bond and mortgage would be de-
livered up for cancellation. DiNapoli & Son were
the principals to whom the credit was extended
upon the notes. Mrs. DiNapoli was the surety.

POINT IIL

It is respectfully submitted that the decree in
this cause should be set aside and for nothing
holden and the bill of complaint be dismissed.

Respectfully submitted,

WRIGHT, VANDER BURGH & McCARTHY,
Attorneys of Defendant-Appellant.

LE ROY VANDER BURGH,
Of Counsel.
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FACTS

Complainant-appellee respectfully submits that
the facts in this case merit an affirmation of the
decree entered in the Court of Chancery. Those
facts are as follows:

1. The Bond (C-2) bearing date September 10,
1924, which is the same date as the original note
executed by Di Napoli & Son to the complainant-
appellee, sets forth an obligation on the part of
Gaetano Di Napoli, defendant-appellant’s husband,
to pay the complainant-appellee $6,000 on De-
cember 10th, 1924.
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2. The mortgage (C-1) which is the subject of
the foreclosure suit in the court below refers to the
indebtedness of Gaetano Di Napoli, defendant-
appellant’s husband, as deseribed in the bond—it
recites the execution of the bond and is in every
sense of the word a passing over of defendant-ap-
pellant’s property for the purpose of paying her
husband’s indebtedness. The contract was an exe-
cuted one which the mortgage was given to secure.

3. The execution cf the mortgage by the de-
fendant-appellant was in no sense of the word ob-
tained through fraud or duress or with less than a
full understanding of what she was doing. It was
executed and acknowledged at the place the hus-
band received the money from complainant-ap-
pellee—the husband was present and a separate ac-
knowledgment was also obtained. (See Case, pages
20, 21, 31, 32 and 33.) Defendant knew what she
was doing and acquiesced in it and now seeks to
show fraud.

4. A portion of the money received from the
complainant-appellee actually was used to pay off
a mortgage upon defendant-appellant’s premises
described in this mortgage. This mortgage was
paid just prior to the death of defendant-appellant’s
husband early in 1925 but was never cancelled of
record. Both defendant-appellant and her son de-
nied at the first hearing of the case on May 11th,
1926, before Vice-Chancellor Lewis any knowledge
of such a use being made of the proceeds- of the
loan. On page 27 of the Case we read in the
cross-examination of James Di Napoli, defendant-
appellant’s son and a member of her husband’s
partnership:
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“Q. And after that time (the date of the execu-
tion of the mortgage), what did you do; did you
borrow any money from the bank?

A. Yes, sir, from time to time as we needed it—
on notes—

Q. Did any of that money go to your mother?
A. No, sir.

Q. Did she have any interest in the partner-
ship?

A: “Ne, sir.

Q. The proceeds of these notes which I am
showing you, marked ‘Exhibits C3, C4, C5, to
whom did that money go?

A. Di Napoli & Son got it.

CROSS-EXAMINATION BY MR. VANDER-
WART:

Q. Do you know how much was due on the

other mortgages upon Mrs. Di Napoli’s property at
the time this $6,000 was received from the bank?

MR. WRIGHT: Objected to as immaterial and
irrelevant.

THE COURT: Objection overruled.

Q. Do you know?
A. No, sir.




Q. Don’t you know, as a matter of fact, that a
portion of the money received from the bank
when this mortgage was foreclosed, went to pay the
second mortgagee, a man named Parciasepe; do you
know that?

A Neo,: s
And on page 30 of the Case we read in the cross-
examination of defendant-appellant

“Q. Who holds the seccnd mortgage on the
property?
A. I don’t know.

Q. You don't know the amount of it?

A. T think it is $2,000.

Q. Don’t you know, Mrs. Di Napoli, as a mat-
ter of fact, that a part of the money which was ob-
tained at the City National Bank when you signed
this mortgage, went to pay off the second mort-
gage on the house, or a part of it?

A. I don’t know anything about money from
the bank; I did not go to any bank.

Q. Didn't you sign this mortgage at the bank?

A. No mortgage; they made me put my name
down and sign, but I did not know what it was.”

On September 22, 1926, additional testimony was
introduced to prove that a portion of the proceeds
of the loan to defendant-appellant went into her
premises and paid off a mortgage. This testimony
on pages 35, 36 and 37 of the Case throws doubt
on all of the defendant-appellant’s other testimony

as well.
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It is apparent that defendant-appellant received
part of the consideration which this mortgage was
given to secure and that defendant-appellant and
her son were seeking to conceal this fact from the
Court—the husband is dead!

5. There is evidence in the case that the prop-
erty which is the subject of the mortgage, and now
owned by the defendant-appellant, was formerly
owned by the husband, and also that the house
upon the premises was paid for by him. Case
page 29.)

While, therefore, it is not alleged in the bill, it
really was the husband’s property which was be-

ing mortgaged and not the property of the de-
fendant-appellant.
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POINT 1.

It has been suggested that the case of Bliss vs.
Cronk, 62 Equity 496, is applicable to the facts in
this case, but it is to be noted that the Cronk case
differs in a number of particulars:

FIRST: The bond in the Cronk case did not
contain any recital of indebtedness of the husband
which the mortgage was given to secure—it reecited
only the fact that Amelia Cronk was indebted to
the mortgagee. No separate obligation was given.

SECOND: The mortgage was given to a part-
nership to which Mr. Cronk, one of the partners,
and the husband of the mortgagor, was indebted.

No moneys were advanced at the time of execution
and 1t was to be cancelled when the indebtedness of
the husband had been eliminated through the ap-
plication of the profits of the concern to his ac-
count.

THIRD: The mortgagee never met the mort-
gagor excepting through the husband, who was
one of the partners of the mortgagee.

FOURTH: There is evidence in the Cronk case
of an actual fraud being practiced upon Mrs.
Cronk when she executed the mortgage, viz.: that
it was to be used by the firm for the purpose of
making a show of assets for the mercantile agen-
cies, and that it would never be a lien against the
property.

In the case at Bar a separate obligation was
given, which recited the husband’s debt, and 1t is
also submitted that this mortgage was executed
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by both husband and wife. Furthermore, the hus-
band actually received the amount named in the
bond from the mortgagee in cash. The mortgage
was executed in the presence of the mortgagee and
there was no intention or effort made to conceal
the nature of the instrument, nor was there any
fraud practiced toward the mortgagor. And most
surely in the Cronk case there is no evidence at
all that the wife’s property ever recewwed any ben-
efit at all from the mortgagee’s money, nor that
the property was ever paid for by Mr. Cronk.

The Court in the Cronk case 62 Equity 500 dis-
tinctly says:

“It is quite clear that a married woman may
convey her land by way of mortgage to secure
her husband’s debt.”

And

“Tt follows that if the mortgage had recited
a debt from the husband to the complainants,
instead of one from the wife, which did not
exist, an entirely different question would have
arisen.”

The mortgagor defendant in the case at Bar had
plenty of reason to believe that such an indebted-
ness existed for the very papers that she signed
and the explanation which was given to her men-
tioned such an indebtedness and the exact nature
of the transaction she was assuming.




8
In 62 Equity 500 above referred to we read:

“The result of the evidence is that from
complainants’ standpoint is it quite consistent
with justice and equity that the mortgage
should be enforced. But this does not include
the whole case. On the contrary, from the
defendant’s standpoint, it is equally clear that
it should not be enforced.”

The Court then goes on and attacks the mortgage
in that it contains a false recital and the circum-
stances under which it was given, and then it goes
on to emphasize the false representations made at
the time of its execution, that she did not know
that she was making a mortgage, and finally that
nothing was advanced on the strength of it.

In all of these particulars our facts are mot in
accordance with the facts in Bliss vs. Cronk, so
that the views of the Court in the Cronk case
cannot be applicable to the case at Bar.

As the Court finally said:

“The (Cronk) mortgage was made for a
temporary purpose and, in effect, as a loan,
without any expectation that it was to be en-
forced.”
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POINT 2.

A married woman may mortgage her property
to secure the payment of her husband’s indebted-
ness.

We believe the following cases have been instru-
mental in settling the law in this State upon this
point.

44 EQUITY 93. LOMERSON vs. JOHNSON.

Passes upon the question of fraud or duress in
the execution of a bond and mortgage to secure the
indebtedness of a husband. Reviews the -cases
down to that time and is authority for the propo-
sition that if statements made created fear or just
apprehension the reasonable conclusion is that
the free agency of the wife was overcome. There
must be some undue pressure.

43 EQUITY 179. WARWICK vs. LAWRENCE.

If a married woman consents to the appli-
cation of her money to the payment of the
debts of her husband, or those of any other
person, she cannot reclaim such moneys. Her
executory contracts of such a nature cannot
be enforced but she cannot rescind the trans-
action after its execution. ;

We see nothing in the statute, nor in the
general principles of jurisprudence, that ap-
pears to indicate the existence of a power so




17 EQUITY 394.
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unnecessary for the reasonable protection of
the married woman, and which would be so
liable to abuse. A married woman cannot bind
herself to pay the debts of another, but she
can pass over her money or property for that
purpose, and it cannot reasonably be con-
tended that after the doing of that act she
can at will avoid it. In the present instance,
Mrs. Lawrence, the complainant, could at any
time before the receipt of these moneys by
Warwick have revoked his authority, on the
basis of its not being binding upon her as
long as it was executory; but by permitting it
to remain in full force until after the collec-
tion had been made and the funds applied to
the payment of the debts of her husband, such
payments became her payments, and she can-
not now repudiate them.

GALWAY vs. FULLERTON.

The objection that the wife’s property must
be protected in equity from the debts of her
husband, is answered by saying that it is so
protected, until she does, by her voluntary
act, free from the threats or compulsion of her
husband, make it so liable, by the execution
of a deed or mortgage; and when she executes
a mortgage, and acknowledges it in conformity
with the statute, and the husband consents to
the execution by joining in the mortgage, it
becomes a valid security, and will be enforced
both at law and in equity.
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82 N. J. LAW 92. DAVIDSON vs. BIDDLEMAN.

If a married woman agrees, if credit is given
her husband she will mortgage her lands to
secure the payment of it, and the credit is
given, and a mortgage executed although for
a larger sum, and the difference between the
husband’s debt and the amount of the mort-
gage is paid to the wife, she cannot recover
the sum retained in pursuance of her agree-
ment, upon the ground that so much of the
consideration of the mortgage as equals the
husband’s debt is due and unpaid.

109 ATLANTIC 361. McMERTY vs. BOWERS.

A married woman may mortgage or pledge
her property to secure the debt of her hus-
band or any other person.

34 EQUITY 73. MERCHANT vs. THOMPSON.

A married woman may, with her husband,
mortgage her own lands to secure the pay-
ment of his debts or those of any other person,
for the payment of which she is in no way
liable.

103 ATLANTIC 381. LIEBER vs. AMERICAN
NATIONAL BANK.

As was said by the Court of Errors and Appeals
in Warwick vs. Lawrence, 43 N. J. Eq. 179, 184; 10
Atlantic 376, 377 (3 Am. St. Rep. 299):
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Although “a married woman cannot bind
herself to pay the debts of another, but she
can pass over her money or property for that
purpose, and it cannot reasonably be con-
tended that after the doing of that act she
can at will avoid it.”

In other words, that while executory contracts
of suretyship are not enforceable against married
women, executed contracts cannot be rescinded by
them. To the same effect is Shipment vs. Lord,
58 N. J. Eq. 380; 44 Atl. 215; in which it was held
that an assignment of her property made by a
married woman to secure another’s debt, being an

executed contract of suretyship, cannot be rescinded
by her.

The case of Colonial Building and Loan Asso-
ciation vs. Griffin, a recent case in this State, 85
N. J. Eq. 457, is founded upon a state of facts much
more nearly in point with the facts in this cause
than those in the Cronk case. In the Colonial
Building and Loan Association case, supra, the
wife had joined with the husband in the execution
of certain notes which the mortgage on the wife’s
separate property was given to secure. The Court
of Chancery held that the notes were void by rea-
son of the Married Woman’s Act but that the mort-
gage was valid and said:

“These assumptions, however, are erroneous
in this, that while the contract contained in
the notes, being purely executory (if within
the statute) cannot be enforced, the convey-
ance by the mortgage, being executed, if given
to secure the husband’s debt, is good, and her
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title in equity can be foreclosed.” (Citing
cases.)

The case of Bliss vs. Cronk, supra, is not
contrary to the views above expressed, as the
wife here fully comprehended the transaction.
She gave her notes, assuming them to be
valid, and executed her mortgage to secure
the payment of the moneys mentioned in the
notes, which really constituted the debt of
her husband. Now, after the mortgagee has
parted with the title and possession of the
property sold to the husband on the faith of
the security delivered, the wife has discovered
that the notes are void, and now seeks to avoid
her mortgage on the ground that the notes,
being void, the mortgage is likewise. A court
of equity in such case will look at the sub-
stance and give effect to the admitted inten-
tions of the parties, rather than follow the
erroneous form adopted for carrying them into
effect, which might lead to injustice, especially
where there is no fraud or conduet which
might move a court of equity to refuse its aid,
and where the rights of innocent parties are
not affected.

It is respectfully submitted because of the facts
and the well-settled law of this State the mortgage
should be upheld and the decree to foreclose it
should be affirmed by this Honorable Court.

HART & VANDERWART,
Attorneys for Complainant-Appellee.

HERMAN VANDERWART,
Of Counsel.















