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Source and Effective Date 
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Chapter Expiration Date 

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 14, Special 
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Chapter Historical Note 

Chapter 14, Special Education, was adopted as R.l998 d.334, 
effective July 6, 1998. See: 30 N.J.R. 1219(b), 30 N.J.R. 2435(a). 

Chapter 14, Special Education, was readopted by R.2003 d.387, 
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SUBCHAPTER I. GENERAL PROVISIONS 

Law Review and Journal Commentaries 

Special Education: A Promise to Children with Disabilities. Viola S. 
Lordi, 193 N.J.L.J. 10 (1998). 

6A:14-1.1 General requirements 

(a) The rules in this chapter supersede all rules in effect 
prior to October 6, 2003 pertaining to students with disabili­
ties. 

(b) The purpose ofthis chapter is to: 

I. Ensure that all students with disabilities as defmed in 
this chapter, including students with disabilities who have 
been suspended or expelled from school, have available to 
them a free, appropriate public education as that standard is 
set under the Individuals with Disabilities Education Act 
(IDEA) (20 U.S.C. §§ 1400 et seq.); and, in furtherance 
thereof, to: 

i. Ensure that the obligation to make a free, 
appropriate public education available to each eligible 
student begins no later than the student's third birthday 
and that an individualized education program is in effect 
for the student by that date; 

ii. Ensure that a free, appropriate public education is 
available to any student with a disability who needs 
special education and related services, even though the 
student is advancing from grade to grade; 

iii. Ensure that the services and placement needed by 
each student with a disability to receive a free, appro­
priate public education are based on the student's unique 
needs and not on the student's disability; 

2. Ensure that students with disabilities are educated in 
the least restrictive environment; 

3. Ensure the provision of special education and related 
services; 

4. Ensure that the rights of students with disabilities 
and their parents are protected; 

5. Assist public and private agencies providing educa­
tional services to students with disabilities; and 

6. Ensure the evaluation of the effectiveness of the 
education of students with disabilities. 
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(c) The rules in this chapter shall apply to all public and 
private agencies providing publicly funded educational pro­
grams and services to students with disabilities. 

1. Programs and services shall be provided to students 
age three through 21. 

2. Programs and services may be provided by a district 
board of education at its option to students below the age 
of three and above the age of 21. 

3. Each district board of education shall provide infor­
mation regarding services available through other State, 
county and local agencies to parents of children with 
disabilities below the age of three. 

(d) Each district board of education is responsible for 
providing a system of free, appropriate special education and 
related services to students with disabilities age three through 
21 which shall: 

I. Be provided at public expense, under public super­
vision and with no charge to the parent; 

2. Be administered, supervised and provided by 
appropriately certified professional staff members; 

3. Be located in facilities that are accessible to the 
disabled; and 

4. Meet all requirements of this chapter. 

(e) With the exception of students placed in nonpublic 
schools according to N.J.A.C. 6A:l4-6.5, all students with 
disabilities shall be placed in facilities or programs which 
have been approved by the Department of Education 
according to N.J.S.A. 18A:46-14 and 15. 

(f) Each district board of education shall ensure that the 
hearing aids worn by children who are deaf and/or hard of 
hearing are functioning properly. 

(g) All special education programs and services provided 
under this chapter shall be subject to review and approval by 
the Department of Education. 

(h) All public and private agencies that provide educa­
tional programs and services to students with disabilities shall 
maintain documentation demonstrating compliance with this 
chapter. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

In (b), added i through iii. 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

14-2 

In (c)2, substituted "its" for "their" preceding "opinion". 

Law Review and Journal Commentaries 

Attorneys' fees and damages in special education cases. Candice 
Sang-Jasey and Linda D. Headley, 212 N.J.Law. 38 (Dec. 2001). 
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Case Notes 

Parents of disabled students failed to sustain their burden of 
demonstrating that state special education regulations were arbitrary, ca­
pricious, or unreasonable, or were violative of Individuals with 
Disabilities Education Act (IDEA), federal regulations, or state special 
education laws. Baer v. Klagholz, 771 A.2d 603 (2001). 

Appropriateness of individualized education program focuses on 
program offered and not on program that could have been provided. 
Lascari v. Board ofEduc. of Ramapo Indian Hills Regional High School 
Dist., 116 N.J. 30, 560 A.2d 1180 (1989). 

Individualized program was not appropriate where goals could be 
objectively evaluated. Lascari v. Board ofEduc. of Ramapo Indian Hills 
Regional High School Dist., 116 N.J. 30, 560 A.2d 1180 (1989). 

Standard in evaluating individualized education program is whether 
program allows child "to best achieve success in learning." Lascari v. 
Board of Educ. of Ramapo Indian Hills Regional High School Dist., 116 
N.J. 30, 560 A.2d 1180 (1989). 

Discussion of former regulatory scheme for education of handicapped 
children. Henderson v. Morristown Memorial Hospital, 198 N.J.Super. 
418, 487 A.2d 742 (App.Div.1985), certification denied 101 N.J. 250, 
501 A.2d 922 (1985). 

Student's sudden change in school behavior might not support 
expulsion if special classification indicated. K.E. v. Monroe Township 
Board of Education, 96 N.J.A.R.2d (EDS) 77. 

Individualized education program (IEP) implemented where evidence 
showed program appropriate and reasonable and student improved under 
prior IEPs. A.S. v. Franklin Township Board of Education, 96 
N.J.A.R.2d (EDS) 25. 

Funds left unexpended after providing intervention services to 
handicapped children were not refundable if appropriately applied 
towards nonspecified operating costs. Monmouth and Ocean Counties 
Early Intervention Programs v. Commissioner of Education, 95 
N.J.A.R.2d (EDU) 152. 

Stipulation in Pennsylvania court was not an acknowledgment of 
domicile so as to preclude parents from seeking New Jersey funding for 
placement of handicapped child. J.D. and K.D., v. Middletown Board of 
Education, 95 N.J.A.R.2d (EDU) 78. 

Contracting for speech correctionist services; tenured position 
abolished. Impey v. Board of Education of Borough of Shrewsbury, 92 
N.J.A.R.2d (EDU) 197. 

Law Review and Journal Commentaries 

Enforcing Administrative Law Special Education Decisions During 
the Appeal Process. Theodore A. Sussan, 222 N.J.L.J. 52 (2003). 

6A:14-1.2 District eligibility for assistance under IDEA 
PartB 

(a) For the purposes of this section, each district board of 
education and State agency program that acts as a district of 
residence is eligible for assistance under IDEA Part B for a 
fiscal year by having a special education plan that demon­
strates to the satisfaction of the Department of Education 
through the county office of education that it meets the 
conditions of (b) through (f) below. 

1. If a district board of education has on file with the 
Department of Education through the county office of 
education policies and procedures that have been approved 
by the county office of education, including policies and 
procedures approved under Part B of the IDEA as in effect 
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before June 4, 1997, the district board of education shall be 
considered to have met the requirements for receiving 
assistance under Part B. 

2. Amendments to the policies, procedures and pro­
grams shall be made according to the following: 

i. The approved policies, procedures and programs 
submitted by the district of residence shall remain in 
effect until the county office approves such amendments 
as the district of residence deems necessary; or 

ii. If the provisions of the IDEA Amendments of 
1997 or its regulations are amended, or there is a new 
legally binding interpretation of the IDEA by Federal or 
State courts, or there is an official finding of noncom­
pliance with Federal or State law or regulations, the 
Department of Education through the county offices 
shall require the LEA to modify its policies, procedures 
and programs only to the extent necessary to ensure 
compliance with Federal and/or State requirements. 

(b) Each district board of education shall have policies, 
procedures and programs approved by the Department of 
Education through the county office of education that are in 
effect to ensure the following: 

1. A free appropriate public education according to 
N.J.A.C. 6A:14-l.l(b) 1 is available to all students with 
disabilities between the ages of three and 21, including 
students with disabilities that have been suspended or 
expelled from school; 

2. Full educational opportunity to all students with dis­
abilities is provided; 

3. All students with disabilities, who are in need of 
special education and related services, including students 
with disabilities attending nonpublic schools, regardless of 
the severity of their disabilities, are located, identified and 
evaluated according to N.J.A.C. 6A: 14-3.3; 

4. An individualized education program is developed, 
reviewed and as appropriate, revised according to N.J.A.C. 
6A:14-3.6 and 3.7; 

5. To the maximum extent appropriate students with 
disabilities are educated in the least restrictive environment 
according to N.J.A.C. 6A:14-4.2; 

6. Students with disabilities are afforded the procedural 
safeguards required by N.J.A.C. 6A: 14-2; 

7. Students with disabilities are evaluated according to 
N.J.A.C. 6A:14-2.5 and 3.4; 

8. The compilation, maintenance, access to and confi­
dentiality of student records are in accordance with 
N.J.A.C. 6:3-6; 

9. Children with disabilities participating in early inter­
vention programs assisted under IDEA Part C who will 
participate in preschool programs under this chapter exper-
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ience a smooth transition and that by the student's third 
birthday an individualized education program has been 
developed and is being implemented according to N.J.A.C. 
6A: 14-3.3(e); 

10. Provision is made for the participation of students 
with disabilities who are placed by their parents in 
nonpublic schools according to N.J.A.C. 6A:14-6.1 and 
6.2; 

11. Students with disabilities who are placed in private 
schools by the district board of education, are provided 
special education and related services at no cost to their 
parents; 

12. All personnel serving students with disabilities are 
appropriately certified and licensed, where a license is 
required; 

13. The in-service training needs for professional and 
paraprofessional staff who provide special education, 
general education or related services are identified and that 
appropriate in-service training is provided; 

i. The district board of education shall maintain in-
formation to demonstrate its efforts to: 

(1) Prepare general and special education person­
nel with the content knowledge and collaborative 
skills needed to meet the needs of children with 
disabilities; 

(2) Enhance the ability of teachers and others to 
use strategies, such as behavioral interventions, to 
address the conduct of students with disabilities that 
impedes the learning of students with disabilities and 
others; 

(3) Acquire and disseminate to teachers, adminis­
trators, school board members, and related services 
personnel, significant knowledge derived from educa­
tional research and other sources and how the district 
will, if appropriate, adopt promising practices, materi­
als and technology; 

(4) Insure that the in-service training is integrated 
to the maximum extent possible with other profes­
sional development activities; and 

(5) Provide for joint training activities of parents 
and special education, related services and general 
education personnel; and 

14. Students with disabilities are included in Statewide 
and districtwide assessment programs, with appropriate 
accommodations, where necessary. 

(c) Each district board of education shall provide written 
assurance of its compliance with the requirements of (b)1 
through 14 above. 
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(d) Annually, each district board of education shall de-
scribe how it will use the funds under Part B of the IDEA 
during the next school year. 

(e) Annually, each district board of education shall submit: 

1. A report of the numbers of students with disabilities 
according to their Federal disability category, age, racial-
ethnic background, and placement; 

2. A report of the staff, including contracted personnel, 
providing services to identify, evaluate, determine eligibil­
ity, develop individualized education programs, provide re­
lated services and/or instruction to students with disabili­
ties and the full-time equivalence of their assignments and 
relevant information on current and anticipated personnel 
vacancies and shortages; and 

3. Any additional reports as required by the IDEA (20 
U.S.C. §§ 1400 et seq.) including, but not limited to, the 
number of students with disabilities who are: 

i. Exiting education; 

ii. Subject to suspensions and expulsions; 

iii. Removed to interim alternative education set­
tings; and 

iv. Participating in Statewide assessments. 

(f) Upon request, reports in addition to those under (e) 

u 

above shall be submitted to the Department of Education u/ 
including, but not limited to, the number of students with 
disabilities by racial-ethnic group identified as potentially 
disabled, evaluated and newly classified. 

(g) The LEA shall make available to parents of students 
with disabilities and to the general public all documents relat­
ing to the eligibility of the LEA under Part B of the IDEA. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote the section. 

Case Notes 

Parents of disabled students failed to sustain their burden of 
demonstrating that state special education regulations were arbitrary, 
capricious, or unreasonable, or were violative of Individuals with 
Disabilities Education Act (IDEA), federal regulations, or state special 
education laws. Baer v. Klagholz, 771 A.2d 603 (2001). 

State special education regulations requiring each district board of 
education to develop written procedures for locating potentially disabled 
students satisfied requirement of the Individuals with Disabilities 
Education Act (IDEA) that each state have policies and procedures to 
ensure that practical method for locating disabled students be developed; 
neither IDEA nor its regulations established any particular "child find" 
method to be used, or require states to establish uniform methods. Baer 
v. Klagholz, 771 A.2d 603 (2001). 

6A:14-1.3 Definitions 

Words and terms, unless otherwise defined below, when 
used in this chapter, shall be defmed in the same manner as U 
those words and terms used in the IDEA. 

14-4 Next Page is 14-4.1 
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"Adaptive behavior" means the ability to demonstrate 
personal independence and social responsibility according to 
age and socio-cultural group expectations. 

"Adult student" means a person who has attained age 18, 
who is not under legal guardianship and who is entitled to 
receive educational programs and services in accordance 
with Federal or State Jaw or regulation. 

"Approved private school for the disabled" corresponds 
to "approved private school for the handicapped" and 

6A:l4-l.3 

means an incorporated entity approved by the Department 
of Education according to N.J.A.C. 6A:14-7.2 or 7.3 to 
provide special education and related services to students 
with disabilities placed by the district board of education 
responsible for providing their education. 

"Assistive technology device" means any item, piece of 
equipment, or product system, whether acquired commer­
cially off the shelf, modified, or customized, that is used to 
increase, maintain, or improve the functional capabilities of 
children with disabilities. 

Next Page is 14-S 14-4.1 Supp. 12-6-04 
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"Assistive technology service" means any service that 
directly assists a student with a disability in the selection, 
acquisition, or use of an assistive technology device. The 
term includes: 

1. The evaluation of the needs of a student with a 
disability, including a functional evaluation of the student 
in his or her customary environment; 

2. Purchasing, leasing, or otherwise providing for the 
acquisition of assistive technology devices by students with 
disabilities; 

3. Selecting, designing, fitting, customizing, adapting, 
applying, maintaining, repairing or replacing assistive de­
vices; 

4. Coordinating and using other therapies, interven­
tions, or services with assistive technology devices, such as 
those associated with existing education and rehabilitation 
plans and programs; 

5. Training or technical assistance for a student with a 
disability or, if appropriate, that student's family; and 

6. Training or technical assistance for professionals 
(including individuals providing education or rehabilita­
tion services), employers or other individuals who may 
provide services to, employ, or are otherwise substantially 
involved in the major life functions of students with 
disabilities. 

"Consent" means agreement in writing that is required by 
this chapter. Consent shall be obtained from the parent 
having legal responsibility for educational decision making. 
The district board of education shall ensure that the parent: 

1. Has been fully informed of all information relevant 
to the activity for which consent is being sought, in his or 
her native language or other mode of communication; 

2. Understands and agrees in writing to the imple­
mentation of the activity for which consent is sought, and 
the consent describes that activity and lists the records (if 
any) that will be released and to whom; 

3. Understands that the granting of consent is volun­
tary and may be revoked at any time; and 

4. If the parent revokes consent, that revocation is not 
retroactive (that is, it does not negate an action that has 
occurred after the consent was given and before the 
consent was revoked). 

"Department of Education" means the New Jersey De­
partment of Education. 

"District board of education" means the school district of 
residence, the board of trustees of a charter school, the 
State agency or other public education agency which acts as 
the district of residence for the location, identification, 
evaluation, determination of eligibility, development of an 
individualized education program and the provision of a free 
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appropriate, public education to students with disabilities 
except as defined otherwise. 

"Early childhood program" means a regular education 
program for students ages three through five operated by an 
agency other than a district board of education. The early 
childhood program shall be licensed or approved by a 
governmental agency. 

"Extended school year services" means special education 
and related services that are provided to a student with a 
disability beyond the normal school year in accordance with 
the student's IEP at no cost to the parent. 

"General Statewide assessment" means a Statewide as­
sessment given to all students of a particular grade level 
except for those students with disabilities whose IEP speci­
fies that they will participate in the alternate proficiency 
assessment. 

"Individualized education program" (JEP) means a writ­
ten plan developed at a meeting according to N.J.A.C. 
6A:14--2.3(i)2 which sets forth present levels of perform­
ance, measurable annual goals and short-term objectives or 
benchmarks and describes an integrated, sequential program 
of individually designed instructional activities and related 
services necessary to achieve the stated goals and objectives. 
This plan shall establish the rationale for the student's 
educational placement, serve as the basis for program imple­
mentation and comply with the mandates set forth in this 
chapter. 

"IEP team" means the group of individuals who are 
responsible for the development, review and revision of the 
student's individualized educational program. The members 
of IEP team are listed at N.J.A.C. 6A:14--2.3(i)2. 

"Native language" means the language or mode of com­
munication normally used by a person with a limited ability 
to speak or understand the English language. In the case of 
a student, the native language is the language normally used 
by the parents. Except that in all direct contact with a 
student (including evaluation of the child), the native lan­
guage is the language normally used by the student in the 
home or in the learning environment. The IEP team shaD 
determine the language of the student. 

"Nonpublic school" means an elementary or secondary 
school, other than a public school, within the State, provid­
ing education in grades kindergarten through 12, or any 
combination of grades in which a student age five through 
20 may fulfill compulsory school attendance and which 
complies with Title VI of the Civil Rights Act of 1964 (P.L. 
88-352). 

"Nonpublic school student" means any student who is 
enrolled full time in a nonpublic school. A student who 
boards at a nonpublic school shall be considered a resident 
of the New Jersey district in which the parent resides. 

14-5 Supp. J 0-6-03 
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"Parent" means the natural or adoptive parent, the legal 
guardian, surrogate parent who has been appointed accord· 
ing to N.J.A.C. 6A:l4-2.2(a) through (d), a person acting in 
the place of a parent (such as a grandparent or stepparent 
with whom the student lives or a person legally responsible 
for the student's welfare). Unless parental rights have been 
terminated by a court of appropriate jurisdiction, the parent 
retains aU rights under this chapter. For the purposes of this 
chapter, the term "parent" shall include the adult student as 
defined above. In addition, a foster parent may act as a 
parent under this chapter if: 

1. The parent's authority to make educational deci­
sions on the student's behalf has been terminated by a 
court of appropriate jurisdiction; 

2. The foster parent has an ongoing, long-term rela­
tionship with the student; 

3. The foster parent is willing to make the educational 
decisions required of parents under this chapter; and 

4. The foster parent has no interest that would con­
flict with the student. 

"Referral" means the written request for an initial evalua­
tion to determine whether a student is eligible for services 
under this chapter. 

"Related services" means transportation and such devel­
opmental, corrective, and other supportive services as are 
required to assist a student with a disability to benefit from 
special education as specified in the student's IEP, and 
includes speech-language pathology and audiology services, 
psychological services, physical and occupational therapy, 
recreation, early identification and assessment of disabilities 
in children, counseling services including rehabilitation 
counseling, orientation and mobility services, and medical 
services for diagnostic or evaluation purposes. The term also 
includes school nursing services, social work services in 
schools and parent counseling and training. These terms are 
defined according to 34 C.P.R.§ 300.24, incorporated here­
in by reference, as amended and supplemented. (See chap­
ter Appendix B.) 

"Special education" means specially designed instruction 
at no cost to the parents, to meet the unique needs of 
students with disabilities according to 34 C.P.R. § 300.26, 
incorporated herein by reference, as amended and supple­
mented. (See chapter Appendix C.) 

"Speech-language specialist" means a speech correctionist 
or speech-language specialist. 

••student" means a person age three through 21 who is 
entitled to receive educational programs and services in 
accordance with Federal or State law or regulation. 

"Student age" means the school age of a student as 
defined by the following: 

Supp. J0-6-03 
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1. "Age three" means the attainment of the third 
birthday. Children with disabilities attaining age three 
shall have a free, appropriate public education available 
to them provided by the district board of education. 

2. "Age five" means the attainment of age five by the 
month and day established as the kindergarten entrance 
cutoff date by the district board of education. Students 
with disabilities attaining age five after the kindergarten 
entrance cutoff date shall continue to be provided pre· 
school services for the balance of that school year. 

3. "Age 21" means the attainment of the 21st birthday 
by June 30 of that school year. Students with disabilities 
attaining age 21 during the school year shall continue to 
be provided services for the balance of that school year. 

"Student with a disability" means a student who has been 
determined to be eUgible for special education and related 
services according to N.J.A.C. 6A:14-3.5 or 3.6. 

..Transition services" means a coordinated set of activities 
for a student, designed within an outcome-oriented process, 
that promotes movement from school to post-school activi­
ties, including post-secondary education, vocational training, 
integrated employment (including supported employment), 
continuing and adult education, adult services, independent 
living, or community participation. Transition services for 
students with disabilities may be special education, if provid­
ed as specially designed instruction, or related services, if 
required to assist a student with a disability to benefit from 
special education. 

Amended by R.2000 d.230, effective June S, 2000. 
See: 32 N.J.R. 7SS(a), 32 N.J.R. 20S2(a). 

Amended "Adult student", "Consent", "Department of Education", 
"Native language", "Parent", "Related seJVices", "Special education" 
und "Transition seJVice.~"; inserted "Early childhood program" and 
"Extended school year seJVices"; deleted "Recreation"; updated the 
NJ.A.C. references in "Individualized education program" and "IEP 
team". 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 NJ.R. 4714(c). 

Amended "General Statewide assessment" and amended "Student 
age". 

Case Notes 

Parents of di.'labled students failed to sustain their burden of demon­
strating that state special education regulations were arbitral)', capri­
cious, or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA). federal regulations, or state special education 
Jaws. Baer v. Klagholz, 771 A.2d 603 (2001). 

failure to gain timely approval for child study team does not defeat 
tenure rights gained in interim (citing former regulation). Bisson v. Bd. 
of Ed .• Alpha Boro., Warren Cty., 1978 S.LD. 187. 

Definition of handitapped child under fonner N.J.A.C. 6:28-1.2. 
T.A. v. Bd. of Ed., Edgewater Park Twp., Burlington Cty., 1973 S.L.D. 
501. 
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SPECIAL EDUCATION 

SUBCHAPTER 2. PROCEDURAL SAFEGUARDS 

6A:l4-2.1 General requirements 

(a) Prior to receiving a high school diploma, a student 
with a disability age 16 through 21 who voluntarily leaves a 
public school program may reenroll at any time up to and 
including the school year of his or her 21st birthday. 

(b) Upon request by a parent, each district board of 
education shall provide copies of special education statutes 
(N.J.S.A. 18A:46-1 et seq.), special education rules 
(N.J.A.C. 6A:14), student records rules (N.J.A.C. 6:3-6), 
and/or low cost legal or other services relevant to a due 
process hearing and due process rules (N.J.A.C. 1:6A). 

(c) If the mediation according to N.J.A.C. 6A:14-2.6 or 
due process hearing according to N.J.A.C. 6A:14-2.7 in~ 
volves initial admission to the public school, the child shall 
be placed in an interim public school program agreed to by 
the parent and the district board of education pending the 
outcome of the mediation or due process hearing. 

Amended by R.201KI d.230, effective June 5, 21KIO. 
Sec: 32 N.J.R. 755(a), 32 N.J.R. 21152(a). 

In (b), deleted reference to adult student. 

Case Notes 

Successful challenge to local board's decision to remove multiply 
handicapped child from residential school into home and local school 
programs; determination of appropriate placement. Geis v. Bd. of 
Ed., Parsippany-Troy Hills, Morris Cty., 589 F.Supp. 269 (D.N.J.I984), 
affirmed 774 F.2d 575 (3rd Cir.l985). 

Three-year old special education student did not require extended 
services. J.L. v. Board of Education of Englewood, 97 N.J.A.R.2d 
(EDS) 2. 

Handicapped student received entirely inappropriate and inadequate 
education and was entitled to placement in out~f-state residential 
progmm. L.P. v. Hamilton Board of Education, 96 N.J.A.R.2d (EDS) 
360. 

Emergency relief request regarding classified student's suspension 
was rendered moot by student's withdmwal from school. Brick Town­
ship Board of Education v. M.F., 96 N.J.A.R.2d (EDS) 127. 

Student with multiple disabilities required extra year of speci<d 
education due to chronic absenteeism. G.K. v. Roselle Borough, 95 
N.J.A.R.2d (EDS) 86. 

Impaired student's research paper was acceptable for grading us long 
11s marking periods in subject were pas.'ied. T.D. v. Rutherford Board, 
95 N.J.A.R.2d (EDS) 47. 

Parents not entitled to emergent relief; no evidence offered to show 
that student was socially maladjusted. N.P. v. Freehold Regional High 
School, 94 N.J.A.R.2d (EDS) 218. 

Handicapped child with increasing level of seizure activity; extended­
year residential care. J.S. v. West Windsor-Plainsboro Regional Bo11rd 
of Educ<ttion, 94 N.J.A.R.2c.l (EDS) 152. 

Emergency placement for neurologically impaired child was not 
<tvail<tble absent evidence of irreparable harm. M.B. v. Manville, 93 
N.J.A.R.2d (EDS) 233. 

Student, clas.'iified as perceptually impaired, who filed an application 
for emergency relief return to his previously established course of study 
w<ts returned to mainstream placement with resource room assistance 
pending outcome of the dispute over his proper clussification and 

6A:l4-2.2 

plucement. Milt v. East Windsor Regional School District, 9 N.J.A.R. 
159 (1986). 

State Department of Human Services not a neccs.~ary party to special 
education placement determination; joinder of party denied due to 
lack of uuthority; consolidation denied as unqualified. A.N. v. Ourk 
Bd. of Ed., 6 N.J.A.R. 360 (191.!3). 

Standing of foster parents (citing former regulations). Orr v. Bel. of 
Ed., Caldwell-West Caldwell, Es11ex Cty., 1976 S.L.D. 264. 

6A:14-2.2 Surrogate parents and foster parents 

(a) Each district board of education or responsible State 
agency shall ensure that the rights of a student are protected 
through the provision of an individual to act as surrogate for 
the parent and assume all parental rights under this chapter 
when either: 

1. The parent as defined according to N.J.A.C. 
6A:l4-1.3 cannot be identified; 

2. The parent cannot be located after reasonable ef­
forts; or 

3. An agency of the State of New Jersey has guardian~ 
ship of the student. 

(b) Each district board of education or responsible State 
agency shall establish a method for selecting and training 
surrogate parents. 

(c) The person serving as a surrogate parent shall have: 

1. No interest that conflicts with those of the student 
he or she represents; and 

2. Knowledge and skills that ensure adequate repre~ 
sentation of the student. 

(d) The person(s) serving as a surrogate parent may not 
be an employee of the Department of Education, the district 
board of education or a public or nonpublic agency that is 
involved in the education or care of the child. A surrogate 
parent may be paid solely to act in that capacity. 

(e) When a student (who is or may be a student with a 
disability) is in the care of a foster parent, the district board 
of education where the foster parent resides shall contact 
the student's case manager at the Division of Youth and 
Family Services (DYFS) in the Department of Human 
Services to: 

1. Determine whether the parent retains the right to 
make educational decisions; and 

2. Determine the whereabouts of the parent. 

(f) If the parent retains the right to make educational 
decisions and the parent's whereabouts are known to the 
district board of education, the school shall obtain all re~ 
quired consent from and provide written notices to the 
parent. 

(g) If the district board of education cannot ascertain the 
whereabouts of the parent, the district board of education 
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shall consult with the student's case manager at DYFS to 
assist in identifying an individual, including the foster par­
ent, who may serve a.~ a surrogate. The district board of 
education shall appoint a surrogate parent and obtain all 
required consent from and provide written notices to the 
surrogate parent. 

(h) If the rights of the parent have been terminated, the 
district board of education shall consult with the student's 
case manager at DYFS to determine whether the foster 
parent meets the criteria established at N.J.A.C. 6A:14-1.3 
in the definition of "parent" and can act on behalf of the 
student. If so, the district board of education shall obtain all 
required consent from and provide written notices to the 
foster parent. 

1. If it is determined that the foster parent cannot 
serve as the parent on behalf of the student, the district 
board of education in consultation with DYFS shall ap­
point a surrogate parent and obtain all required consent 
from and provide written notices to the surrogate parent. 

Amended by R.2000 d.230, effective June 5, 201KI. 
See: 32 N.J.R. 75S(a), 32 N.J.R. 20S2(a). 

Rewrote the section. 
Amended by R.2001 d.397, effective November 5, 2001. 
See: 33 NJ.R. 237S(a), 33 N.J.R. 373S(b). 

In (d), inserted "a" preceding "public", "or nonpublic" preceding 
"agency", and substituted "that L'l involved in the education or care of 
the child" for "providing services to the student". 

Case Notes 

Succes.<~ful challenge to local board's decision to remove multiply 
handicapped child from residential school into home and local school 
programs. Geis v. Bd. of Ed., Parsippany-Troy Hills, Morris Cty., 589 
F.Supp. 269 (D.N.J.I984), affirmed 774 f'.2d 575 (3rd Cir.198S). 

Individuals with Disabilities Act (IDEA) imposed no federal require­
ment of statewide uniformity of methods for the selection and training 
of surrogate parents, and state special education regulations which 
provided for establishment of selection and training systems by each 
district board of education or responsible state agency were not arbi­
trdry, capricious or unreasonable. Baer v. Klagholz, 771 A.2d 603 
(2001). 

State special education regulations defining eligibility for appoint­
ment as a surrogate parent which did not prohibit appointment of an 
employee of a nonpublic agency involved in the education or care of 
the child as that child's surrogate parent improperly failed to conform 
to federdl conflict-of-interest standard. Bacr v. Klagholz, 771 A.2d 603 
(21101). 

Regulation vulid. In re: Repeal of N.J.A.C. 6:21!, 2114 NJ.Super. 
ISH, 497 A.2d 1272 (App.Div.J985). 

6A:l4-l.J Parental consent, noti", participation and 
meetings 

(a) Consent shall be obtained: 

1. Prior to conducting any assessment as part of an 
initial evaluation; 

2. Prior to implementation of the initial IEP resulting 
from (a)l above; 

DEPT. OF EDUCATION 

3. Prior to conducting any assessment as part of a 
reevaluation, except that such consent is not required if 
the district board of education can demonstrate that it 
had taken reasonable measures, consistent with (i)7 be­
low, to obtain such consent and the parent failed to 
respond; and 

4. Prior to the release of student records according to 
N.J.A.C. 6:3-6. 

(b) If a parent refuses to provide consent and the district 
and the parent have not agreed to other action, the district 
shall request a due process hearing according to N.J.A.C. 
6A:14-2.7(b) to obtain consent. 

(c) Upon receipt of consent, the district board of edu­
cation shall implement without delay the action for which 
consent was granted. 

(d) Written notice which meets the requirements of this 
section shall be provided to the parent when a district board 
of education: 

1. Proposes to initiate or change the identification, 
classification, evaluation, educational placement of the 
student or the provision of a free, appropriate public 
education to the student; or 

2. Declines to initiate or change the identification, 
classification, evaluation, educational placement of the 
student or the provision of a free, appropriate public 
education to the student. 

(e) Written notice shall be in language understandable to 
the general public, and shall be provided in the native 
language of the parent, unless it is clearly not feasible to do 
so according to N.J.A.C. 6A:l4-2.4. Written notice shall 
include: 

1. A description of the action proposed or denied by 
the district board of education; 

2. An explanation of why it is taking such action; 

3. A description of any options the district board of 
education considered and the reasons why those options 
were rejected; 

4. A description of the procedures, tests, records or 
reports and factors used by the district board of education 
in determining whether to propose or deny an action; 

5. A description of any other factors that are relevant 
to the proposal or refusal by the district board of edu­
cation; 

6. A statement that the parents of a student with a 
disability have protection under the procedural safeguards 
of this chapter, the means by which a copy of a descrip­
tion of the procedural safeguards can be obtained and 
sources for· parents to contact to obtain assistance in 
understanding the provisions of this chapter; and 
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7. In addition, a copy of the procedural safeguards 
statement published by the New Jersey Department of 
Education which contains a full explanation of the proce­
dural safeguards available to parents shall be provided: 

i. Upon referral for an initial evaluation; 

ii. Upon each notification of an IEP meeting; 

iii. Upon reevaluation; and 

iv. When a request for a due process hearing is 
submitted to the Department of Education. 

(f) Written notice according to (e) above shall be provid­
ed to the parent as follows: 

l. The district board of education shall provide writ­
ten notice no later than 15 calendar days after making a 
determination; 

2. The district of board of education shall provide 
written notice at least 15 calendar days prior to the 
implementation of a proposed action so that the parent 
may consider the proposal. The proposed action may be 
implemented sooner, if the parent agrees in writing; 

3. The district board of education shall implement the 
proposed action after the opportunity for consideration in 
(f)2 above has expired unless: 

i. The parent disagrees with the proposed action 
and the district takes action in an attempt to resolve the 
disagreement; or 

ii. The parent requests mediation or a due process · 
hearing according to N.J.A.C. 6A:l4-2.6 or 2.7. A 
request for mediation or a due process hearing prior to 
the expiration of the 15th calendar day in (f)2 above 
shall delay the implementation of the proposed action 
according to N.J.A.C. 6A:I4-2.6(d)9 or 2.7(j). 

4. The district of residence may provide written notice 
less than 15 calendar days prior to the implementation of 
a disciplinary action according to N.J.A.C. 6A:l4-2.8(b) 
when the lEP team determines that disciplinary action 
requires immediate implementation. Such written notice 
shall be provided according to the following: 

i. The notice shall specify when the disciplinary 
action will be implemented and shall meet all other 
requirements according to (e) above. Documentation 
of the notice shall be maintained and shall include the 
reason(s) that notice for less than 15 calendar days was 
warranted. 

ii. During the pendency of mediation or due pro­
cess related to the disciplinary action the student shall 
be returned to the last agreed upon placement, unless 
the parent and district agree otherwise, the district 
requests emergency relief or if the student has been 
placed in an interim alternative educational setting 
according to 20 U.S.C. § 1415(k)(t)(A)(ii) or 
§ 1415(k)(2), the student shall remain in the interim 
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alternative educational setting according to 20 U.S.C. 
§ 1415(k)(7). 

5. Upon receipt of any written parental request to 
initiate or change the referral, identification, classifica­
tion, evaluation, educational placement or the provision 
of a free, appropriate public education, a response that 
meets the requirements of written notice in (e) above 
shall be provided to the parent within 20 calendar days, 
excluding school holidays but not summer vacation. 

i. When a meeting is required to make the determi­
nation and respond to the parental request, the meeting 
shall be conducted and a determination made within 20 
calendar days, excluding school holidays but not sum­
mer vacation. Written notice of the determination shall 
be provided within 15 calendar days of the meeting. 

(g) When a determination is made to conduct or not to 
conduct an initial evaluation, in addition to the notice 
required in (e) above, the parent shall be provided with 
copies of the special education rules (N.J.A.C. 6A:14), and 
due process hearing rules (N.J.A.C. 1:6A). 

(h) A district board of education shall take steps to 
ensure that the parent is given the opportunity to participate 
in meetings regarding the identification, evaluation, classifi­
cation, educational placement of, or the provision of a free, 
appropriate public education to the student. 

(i) Meetings to determine eligibility and develop an IEP 
may be combined as long as the requirements for notice of a 
meeting according to (e)7ii above and (i)3 through 5 below 
are met. 

1. Any eligibility meeting for students classified ac­
cording to N.J.A.C. 6A:l4-3.5(c) shall include the follow­
ing participants: 

i. The parent; 

ii. A teacher who is knowledgeable about the stu­
dent's educational performance or, if there is no teach­
er who is knowledgeable about the student's education­
al performance, a teacher who is knowledgeable about 
the district's programs; 

iii. The student, where appropriate; 

iv. At least one child study team member who 
participated in the evaluation; 

v. The case manager; 

vi. Other appropriate individuals at the discretion 
of the parent or school district; and 

vii. For an initial eligibility meeting, certified school 
personnel referring the student as potentially disabled, 
or the school principal or designee if they choose to 
participate. 

2. Meetings of the IEP team shall include the follow­
ing participants: 
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i. The parent; 

ii. At least one regular education teacher of the 
student, if the student is or may be participating in the 
regular education classroom; 

(I) If the student has no regular education teach­
er, a regular education teacher who is knowledgeable 
about the district's programs shall participate; 

(2) The regular education teacher as a member of 
the IEP team must to the extent appropriate, partici­
pate in the development, review, and revision of the 
student's IEP; 

(3) The regular education teacher shall assist in 
the determination of appropriate positive behavioral 
interventions and strategies; and 

(4) The regular education teacher shall assist in 
the determination of supplementary aids and ser­
vices, program modifications or supports for school 
personnel that will be provided for the student; 

iii. At least one special education teacher of the 
student or, where appropriate, at least one special 
education provider of the student; 

(1) If there is no special education teacher or 
special education provider of the student, a special 
education teacher or provider who is knowledgeable 
about the district's programs shall participate; 

iv. At least one child study team member who can 
interpret the instructional implications of evaluation 
results; 

v. The case manager; 

vi. A representative of the responsible district who: 

(1) Is qualified to provide or supervise the provi­
sion of specially designed instruction to meet the 
unique needs of students with disabilities; 

(2) Is knowledgeable about the general education 
curriculum; 

(3) Is knowledgeable about the availability of re­
sources of the district board of education; and 

(4) Shall be the child study team member or other 
appropriate school personnel including the special 
education administrator or principal; 

vii. At the discretion of the parent or school district, 
other individuals who have knowledge or special exper­
tise regarding the student, including related services 
personnel as appropriate; 

(1) The determination of the special knowledge or 
expertise shall be made by the party (parent or 
school district) who invited the individual; 

viii. The student where appropriate; and 
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ix. If a purpose of the meeting is to consider transi­
tion services, the student with disabilities and a repre­
sentative of any other agency that is likely to be respon­
sible for providing or paying for transition services shall 
be invited to attend the lEP meeting. 

3. Parents shall be given written notice of a meeting 
early enough to ensure that they will have an opportunity 
to attend. 

4. Meetings shall be scheduled at a mutually agreed 
upon time and place. 

5. Notice of meetings shall indicate the purpose, time, 
location and participants. 

i. The notice of an IEP meeting shall inform the 
parents of the provisions in (i)2vii and (i)2vii(1) above 
relating to the participation of other individuals on the 
IEP team who have knowledge or special expertise. 

ii. When a purpose of an IEP meeting for a student 
with a disability beginning at age 14, or younger, if 
appropriate, is a discussion of transition services needs, 
the notice of the JEP meeting shall indicate that: 

( 1) A purpose of the meeting will be the develop­
ment of a statement of the transition services needs 
of the student; and 

(2) The school district will invite the student; 

iii. When a purpose of an IEP meeting for a stu­
dent with a disability beginning at age 16, or younger, if 
appropriate, is a discussion of needed transition ser­
vices, the notice of the IEP meeting shall: 

( 1) Indicate that a purpose of the meeting is the 
consideration of needed transition services for the 
student; 

(2) Indicate that the school will invite the student; 
and 

(3) Identify any other agency that will be invited to 
send a representative. 

6. If the parent cannot attend the meeting(s), the 
chief school administrator or designee shall attempt to 
ensure parental participation. Parental participation may 
include the use of electronic conference equipment. 

7. A meeting may be conducted without the parent in 
attendance if the district board of education can docu­
ment that it is unable to secure the participation of the 
parent. The school shall maintain a record of its attempts 
to arrange the meeting, including, but not limited to: 

i. Detailed records of telephone calls made or at­
tempted and the results of those calls; 

ii. Copies of correspondence sent to the parents 
and any responses received; and 

u 
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iii. Detailed records of visits made to the parent's 
home or place of employment and the results of those 
visits. 

8. Participants at the IEP meeting shall be allowed to 
use an audio-tape recorder during the meeting. 

(j) The following activities shall not be considered a 
meeting that requires parental participation: 

1. Informal or unscheduled conversations involving 
school district personnel and conversations on issues such 
as teaching methodology, lesson plans, or coordination of 
service provision if those issues are not addressed in the 
student's IEP; and 

2. Preparatory activities that school district personnel 
engage in to develop a proposal or response to a parent 
proposal that will be discussed at a later meeting. 

(k) Except when a parent has obtained legal guardian­
ship, all rights under this chapter shall transfer to the 
student upon attainment of the 18th birthday. The district 
board of education shall provide the adult student and the 
parent with written notice that the rights under this chapter 
have transferred to the adult student. The adult student 
shall be given a copy of the special education rules (N.J.A.C. 
6A:14), the due process hearing rules (N.J.A.C. l:6A) and 
the procedural safeguards statement published by the De­
partment of Education. 

1. An adult student shall be given notice and shall 
participate in meetings according to (a) through (i) above. 
The district board of education or the adult student may 
invite the parent to participate in meetings regarding the 
identification, evaluation, classification, or educational 
placement of, or the provision of a free, appropriate 
public education to, the adult student. 

2. Consent to conduct an initial evaluation or reevalu­
ation, for initial implementation of a special education 
program and related services, or for release of records of 
an adult student shall be obtained from the adult student. 

3. The district board of education shall provide any 
notice required under this chapter to the adult student 
and the parent. 

4. When there is a disagreement regarding the identi­
fication, evaluation, classification, or educational place­
ment of, or the provision of a free, appropriate public 
education to, an adult student, the adult student may 
request mediation or a due process hearing. 

(I ) The New Jersey Department of Education shall dis­
seminate the procedural safeguards statement to parent 
training and information centers, protection and advocacy 
centers, independent living centers, and other appropriate 
agencies. 

Amended by R.l998 d.527, effective November 2, 1998. 
Sec: 30 N.J.R. 2852(a), 30 N.J.R. 394l(a). 
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In (f)S, added", excluding school holidays, but not summer v-.acatiun" 
at the end. 
Amended by R.2001) d.230, effective June 5, 20110. 
See: 32 NJ.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote the St:ction. 
Amended by R.2001 d.397, effective Nuvember S, 2001. 
See: 33 NJ.R. 2375(a), 33 N.J.R. 3735(b). 

In (i)2, rewrote ii(l) and iii( I); added (I). 

Case Notes 

School board's learning disability teachcr-consult-clnt and speech and 
language teacher, who were are academically trained in the field of 
education, with an emphasis in special education, and who were 
certificated as teachers, could attend eligibility mc:eting for students 
clas."ified for special education and related services, absent evidence 
that teachers were lacking in knowledge of general education program 
offered in board's schools. A.D. and E.P., on Behalf of E.D.P., v. 
Montclair Board of Education, 21KKI WL 1738434, N.J. Adm., Nov 08, 
21KKI, (NO. EDS 3612..CKI). 

Graduation was "change of placement," within the meaning of 
procedural protection of parents' right to be consulted about their 
disabled children's education. T.H v. Princeton Regional Board Of 
Educ-dtion, 21103 WL 22178314 (NJ. Adm.), NO. EDS 4087-03. 

Attendance of mother's representative at individualized education 
program (IEP) meeting.<~ involving student, his mother, and school's 
child study team was not appropriate, where representative had com­
promised her effectiveness as an advocate on behalf of student by filing 
her lawsuit 11gainst child study team and its members individually. 
JJ.Y., v. Kenilworth Board of Educatiun, 21KKI WL 1459572, N.J. Adm., 
Aug II, 2(KKJ, (NO. EDS 5599-IKI). 

Graduation was "change of placement," within the meaning of 
pnJCCdural protection of parents' right to be consulted about their 
disabled children's education. T.H v. Princeton Regional Board Of 
Education, 20113 WL22178314 (NJ. Adm.), NO. EDS 41187-03. 

Rectlmmcnded placement of handicapped child in its preschool 
handicapped program satisfied requirement for an "appropriate" edu­
cation. Fuhrmann on Behalf of Fuhrmann v. Ea."t Hanover Bd. of 
Educ., C.A.3 (NJ.)1993, 993 F.2d 1031, rehearing denied. 

Recommended placement of handicapped child in new public school 
program did not violate the Individuals with Disabilities Education Act. 
Fuhrmann on Behalf of Fuhrmann v. East Hanover Bd. of Educ., C.A.3 
(N.J.)1993, 993 F.2d 11131, rehearing denied. 

Parents of disabled students failed to su1o1ain their burden of demon­
str.ating that state special education regulations were arbitrary, capri­
cious, or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or state special education 
laws. Baer v. Klagholz, 771 A.2d (1113 (21101). 

State special education regulation mandating provision of copy of 
procedural safeguards statement, including complaint procedures, to 
parents of speciltl education students did not satisfy the federal regulu­
tory requirements for dis.~mination of complaint procedures; federal 
regulations also required dis.'ICminatiun of statement at parent training 
and information centers, protection and advocacy centers, independent 
living centers, und other appropriate ugcncics. Bacr v. Klagholz, 771 
A.2d 6113 (20111 ). 

Federal due process requirements (citing former NJ.A.C. 6:28-1.9). 
Levine v. Stutc Dept. of Institutions and Agencies, 84 NJ. 234, 4Ul 
A.2d 229 (1980). 

Special education program uppmvcd for classified student despite 
lack uf parental approvul after mother failed to attend either of two 
scheduled conferences. Seaside Park Board of Education v. C.G., 96 
NJ.A.R.2d (EDS) 257. 

Handicapped child's pre-school educational program wus appropriate 
since it conferred meaningful educationul benefit for child. A.E. v. 
Springfield Board of Education, 96 NJ.A.R.2d (EDS) 128. 
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Mother of third-grader who exhibited serious behavioral and edu­
cational problems w<~s properly ordered to produce child for ev<~lua· 
tions by child study team. Linden Board of Education v. T.T., 96 
N.J.A.R.2d (EDS)IOS. 

Parents' refusal to cooperate compels administrative order to place 
special education student in out-of-district facility recommended under 
individualized education plan. Lawrence Township Board of Edu· 
cation v. C.D .• 96 N.J.A.R.2d (EDS) 98. 

Objection to emotionally disturbed classification and out-of-district 
placement of student with discipline problems dismissed uftcr both 
classification and placement found to be justified. L.M. v. Vinland 
Board of Education, 96 N.J.A.R.2d (EDS) 93. 

Student classified as neurologically impaired was properly ordered 
placed in self-contained class despite lack of parental consent to such 
placement. Jersey City Board of Education v. J.H., % N.J.A.R.2d 
(EDS) 92. 

Poor academic performance and consistent misbehavior warranted 
comprehensive evaluation of child over parent's consent to determine 
value of special education classification. Voorhees Township Board In 
Interest of S.l-1., 95 N.J.A.R.2d (EDS) 228. 

Intervention in form of an evaluation by child study team w11s 
necessary for child with possible educational disability notwithstanding 
p11rent's lack of consent. Parsippany-Troy Hills Board v. B.H., 95 
N.J.A.R.2d (EDS} 225. 

Child's possible educational disability warranted comprehensive eval· 
uation by child study team despite parent's failure to appear. Union 
Township Board v. T.K.J., 95 N.J.A.R.2d (EDS) 224. 

Inappropriate, aggressive and hostile behavior necessitated an order 
permitting school district to test und evaluate child despite lack of 
consent from parents. Jersey City Board v. T.W., 95 N.J.A.R.2d (EDS) 
211. 

Poor academic performance and behavior necessitated child's classifi· 
cation. program and placement even though parent was inaccessible 
and unresponsive. M.F. v. Piscataway Board, 95 N.J.A.R.2d (EDS} 
206. 

Lack of parental consent did not preclude evaluation of failing 
student for special education services. South Brun~wick Board v. J.R., 
95 N.J.A.R.2d (EDS} 161. 

Parent could not further delay in arranging neurological examination 
for impaired child. Upper Freehold Regional v. T.S., 95 N.J.A.R.2d 
(EDS) 123. 

Student with serious educational and behavioral problems with sexual 
overtones required emergent relief to complete child study te11m cvalu· 
ations. Dumont Board v. G.C., 95 N.J.A.R.2d (EDS) 119. 

Student with serious behavioral and educational problems required 
evaluation without parental consent. Jersey City Board v. C.F., 95 
N.J.A.R.2d (EDS) 113. 

Mother of disabled student required to participute in interview with 
school district. Jersey City State-Operated School District v. M.B., 95 
N.J.A.R.2d (EDS) 1!. 

Board of Education entitled to administer initial evaluation for 
special education services of student, no parental consent. Jersey City 
Board of Education v. T.W., 95 N.J.A.R.2d (EDS) 6. 

Clussification of neurologically impaired student changed to emotion­
e~lly disturbed. 0.1. v. Tee~neck, 93 N.J.A.R.2d (EDS) 237. 

Lack of proper notice to parents of bourd's placement decision under 
former N.J.A.C. (1:2!!-1.9; review meeting under former NJ.A.C. 
6:21!-1.8. A.N. v. Clurk Bd. of Ed., 5 N.J.A.R. 152 (191!3). 

DEPI'. OF EDUCATION 

6A:l4-2.4 Native language 

(a) Written notice to the parent shall be provided and 
parent conferences required by this chapter shall be con­
ducted in the language used for communication by the 
parent and student unless it is clearly not feasible to do so. 

I. Foreign language interpreters or translators and sign 
language interpreters for the deaf shall be provided, when 
necessary, by the district board of education at no cost to 
the parent. 

(b) If the native language is not a written language, the 
district board of education shall take steps to ensure that: 

1. The notice is translated orally or by other means to 
the parent in his or her native language or other mode of 
communication; 

2. That the parent understands the content of the 
notice; and 

3. There is written documentation that the require­
ments of (b)l and 2 above have been met. 

Case Notes 

Parents of disabled students failed to sustuin their burden of demon· 
strating that state special educe~tion regulations were arbitrary, capri· 
cious, or unrcusonable, or were violative of Individuals with Disabilities 
Education Act (IDEA). federal regulations, or stute speciul education 
laws. Baer v. Klagholz, 771 A.2d 603 (20111). 

6A:l4-2.S Protection in evaluation procedures 

(a) In conducting the evaluation, each district board· of 
education shall: 

1. Use a variety of assessment tools and strategies to 
gather relevant functional and developmental informa­
tion, including information: 

i. Provided by the parent that may assist in deter­
mining whether a child is a student with a disability and 
in determining the content of the student's IEP; and 

ii. Related to enabling the student to be involved in 
and progress in the general education curriculum or, 
for preschool children with disabilities to participate in 
appropriate activities; 

2. Not use any single procedure as the sole criterion 
for determining whether a student is a student with a 
disability or determining an appropriate educational pro­
gram for the student; and 

3. Use technically sound instruments that may assess 
the relative contribution of cognitive and behavioral fac­
tors, in addition to physical or developmental factors. 

(b) Each district board of education shall ensure: 

1. That evaluation procedures including, but not limit· 
ed to, tests and other evaluation materials according to 
N.J.A.C. 6A:14-3.4: 
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i. Are selected and administered so as not to be 
racially or culturally discriminatory; and 

ii. Are provided and administered in the student's 
native language or other mode of communication un­
less it is clearly not feasible to do so; and 

iii. Materials and procedures used to assess a stu­
dent with limited English proficiency are selected and 
administered to ensure that they measure the extent to 
which the student has a disability and needs special 
education, rather than measure the student's English 
language skills; 

2. Any standardized tests that are administered: 

i. Have been validated for the purpose(s) for which 
they are administered; and 

Next Page Is 14-ll 14-ll 
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ii. Are administered by certified personnel trained 
in conformance with the instructions provided by their 
producer; 

3. The student is assessed in all areas of suspected 
disability; 

4. Assessment tools and strategies that provide rele­
vant information that directly assists persons in determin­
ing the educational needs of the student are provided; 

S. Tests are selected, administered and interpreted so 
that when a student has sensory, manual or communica­
tion impairments, the results accurately reflect the ability 
which that procedure purports to measure, rather than 
the impairment unless that is the intended purpose of the 
testing; 

Supp. 4-18-0S 
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6. The evaluation is conducted by a multi-disciplinary 
team of professionals consisting of at least two members 
of the child study team and where appropriate, other 
specialists. At least one evaluator shall be knowledgeable 
in the area of the suspected disability; and 

7. In evaluating each student with a disability, the 
evaluation is sufficiently comprehensive to identify all of 
the child's special education and related services needs, 
whether or not commonly linked to the suspected eligibili­
ty category. 

(c) A parent may request an independent evaluation if 
there is disagreement with the evaluation provided by a 
district board of education. 

1. Such independent evaluation(s) shall be provided at 
no cost to the parent unless the district board of edu­
cation initiates a due process hearing to show that its 
evaluation is appropriate and a final determination to that 
effect is made following the hearing. 

i. Upon receipt of the parental request, the district 
board of education shall provide the parent with infor­
mation about where an independent evaluation may be 
obtained and the criteria for independent evaluations 
according to (c)2 and 3 below. In addition, the district 
board of education shall take steps to ensure that the 
independent evaluation is provided without undue de­
lay; or 

ii. Not later than 20 calendar days after receipt of 
the parental request for the independent evaluation, 
the district board of education shall request the due 
process hearing. 

2. Any independent evaluation purchased at public 
expense shall: 

i. Be conducted according to N.J.A.C. 6A:14-3.4; 
and 

ii. Be obtained from another public school district, 
educational services commission, jointure commission, a 
clinic or agency approved under N.J.A.C. 6A:14-5, or 
private practitioner, who is certified and/or licensed, 
where a license is required. 

3. An independent medical evaluation may be ob­
tained according to N.J.AC. 6A:14-5.1(e). 

4. Any independent evaluation submitted to the dis­
trict, including an independent evaluation obtained by the 
parent at private expense, shall be considered in making 
decisions regarding special education and related services. 

5. If a parent requests an independent evaluation, the 
district board of education may ask the parent to explain 
why he or she objects to the district's evaluation. Howev­
er, the district shall not require such an explanation and 
the district shaU not delay either providing the indepen­
dent evaluation or initiating a due process hearing to 
defend the district's evaluation. 

Amended by R.2000 d.230, effective June S, 2000. 
See: 32 N.J.R. 75S(a), 32 N.J.R. 20S2(a). 

In (b), added liii and 7; and rewrote (c). 

Case Noles 

6A:l4-2.6 

Mainstreaming with part-time one-on-one therapy found to be appro­
priate placement for pupil with severe hearing loss. Bonadonna v. 
Cooperman, 619 F.Supp. 401 (D.N.J.I98S). 

Amendment to state special education regulations governing ll.'iSCSS· 

ment of students for transition services improperly removed such 
students' entitlement, under the Individuals with Di.'l&bilities Education 
Act (IDEA) and previous version of regulations, to outcome-oriented 
transition services including assessment of appropriate post-secondary 
outcomes, where removed portion of previous regulations, specifically 
addressing evaluation for post-secondary outcomes, was not redundant. 
Baer v. Klagholz, 771 A.2d 603 (2001). 

Parents of disabled students failed to sustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
cious, or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or state special education 
laws. Baer v. Klagholz, 771 A.2d 603 (200 I). 

School hoard may deny parents' request for additional assessment or 
evaluation where numerous previous assessments provide sufficient 
basis for evaluating student. Hamburg Board of Education v. A.H., 96 
NJ.A.R.2d (EDS) 87. 

Weaknesses shown did not constitute deficits requiring independent 
evaluation of student for classification as handicapped. Freehold Re· 
gional v. R.G., 93 NJ.A.R.2d (EDS) 234. 

Law Reviews and Journal Commentaries 

Expert Witnesse.'i in Special Education Cases, Lawrence R. Jones, 
Joni Jones, 229 N.J.L.J. 54 (2004). 

6A:14-2.6 Mediation 

(a) Mediation is a voluntary process that is available to 
resolve disputes arising under this chapter. Mediation shall 
be available for students age three through 21 years when 
there is a disagreement regarding identification, evaluation, 
classification, educational placement or the provision of a 
free, appropriate public education. A request for mediation 
shall not be used to deny or delay the right to request a due 
process hearing. 

(b) If either party is unwilling to participate in mediation, 
a request for a due process bearing under N.J.A.C. 
6A:14-2.7 may be made directly to the Department of 
Education through the Office of Special Education Pro­
grams. 

1. The district board of education may establish pro­
cedures that require a parent, who chooses not to use the 
mediation process, to meet with a State mediator to 
discuss the benefits of mediation. This meeting may take 
place by telephone or through the use of electronic 
conference equipment. 

(c) Either party may be accompanied and advised at 
mediation by legal counsel or other person(s) with special 
knowledge or training with respect to the needs of students 
with disabilities. 
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(d) Mediation is available from the Department of Edu· 
cation at the State level through the Office of Special 
Education Programs. Mediation shall be provided as fol· 
lows: 

1. To initiate mediation through the Office of Special 
Education Programs, a written request shall be submitted 
to the State Director of the Office of Special Education 
Programs; 

2. The party initiating the request for mediation shall 
send a copy of the written request to the other party. 
The written request shall note that a copy has been sent 
to the other party. The mediation request shall specify 
the issue(s) in dispute and the relief sought; 

3. A mediation conference consistent with New Jersey 
law and rules shall be conducted within 10 calendar days 
after receipt of a written request. At the mediation con· 
ference, issues shall be identified and options for resolu­
tion shall be explored; 

4. The role of the mediator is to: 

i. Facilitate communication between the parties in 
an impartial manner; 

ii. Chair the meeting; 

iii. Assist the parties in reaching an agreement; 

iv. Assure that the agreement complies with Feder­
al and State law and regulation; 

v. Adjourn the mediation at the request of the 
parties to obtain additional information or explore o~ 
tions; and 

vi. Terminate mediation if in the mediator's judg· 
ment the parties are not making progress toward resolv· 
ing the issue(s) in dispute; 

5. The mediation conference shall be held at a time 
and place that is reasonably convenient to the parties in 
the dispute; 

6. If the mediation results in agreement, the conclu· 
sions shall be incorporated into a written agreement and 
signed by each party. If the mediation does not result in 
agreement, the mediator shall document the date and the 
participants at the meeting. No other record of the 
mediation shall be made; 

7. Discussions that occur during the mediation process 
shall be confidential and shall not be used as evidence in 
any subsequent due process hearings or civil proceedings; 

8. The mediator shall not be called as a witness in any 
subsequent proceeding to testify regarding any informa­
tion gained during the course of mediation; 

DEPT. OF EDUCATION 

9. Pending the outcome of mediation, no change shall 
be made to the student's classification, program or place­
ment, unless both parties agree, or emergency relief as 
part of a request for a due process hearing is granted by 
the Office of Administrative Law according to N.J.A.C. 
6A:l4-2.7(m), or as provided in 20 U.S.C. § 1415(k)(7) as 
amended and supplemented (see chapter Appendixes A 
and D); and 

10. Signed agreements resulting from mediation con· 
ducted according to this section are binding on the par· 
ties. If the parent believes the mediation agreement is not 
being implemented as written, the parent may request 
enforcement of the agreement by writing to the State 
Director of the Office of Special Education Programs, 
Department of Education. Upon receipt of this request, 
the Office of Special Education Programs shall make a 
determination regarding the implementation of the agree· 
ment. If it is determined that the district has failed to 
implement the agreement or part of the agreement, the 
Office of Special Education Programs shall order the 
district to implement the agreement or part of the agree· 
ment, as appropriate. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 7SS(a), 32 N.J.R. 2052(a). 

In (d)J, substituted "10" for "20" preceding ·•calendar days"; and 
added (d) tO. 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

In (d)9, amended N.J.A.C. reference and substituted "Appendixes A 
and 0" for "Appendix". 

Case Noles 

Reimbursement to parent.~ of private school expenses denied. Wex­
ler v. Westfield Bd. of Ed., 784 F.2d 176 (3rd Cir.1986), certiorari 
denied 107 S.Ct. 99, 479 U.S. 825,93 L.Ed.2d 49. 

Attorney fees incurred in mediation; compensability. E.M. v. Mill­
ville Bd. of Educ., D.N.J.I994, 849 F.Supp. 312. 

Attorney fees recoverable under IDEA after resolution of complaint 
through mediation. E.M. v. Millville Bd. of F..duc., D.N.J.t994, 849 
F.Supp. 312. 

Parent could recover attorney fee.~ recoverable following resolution 
of her special education complaint even though parent was allegedly to 
blame for forcing mediation. E.M. v. Millville Bd. of Educ., D.N.J. 
1994. 849 F.Supp. 312. 

Parent was "prevailing party" in mediation and entitled to award of 
attorney fees. E.M. v. Millville Bd. of Educ., D.N.J.l994, 849 F.Supp. 
312. 

Use of expert was not "neces.'Ulry" and coun would award only $100 
of witness' $500 fee. E.M. v. Millville Bd. of Educ., D.N.J.1994, 849 
F.Supp. 312. 

Claim that aide at residential facility was educationally necessary wa.c; 
not the same as issue decided in first hearing concerning validity of 
settlement agreement; res judicata did not bar educational necessity 
claim. O.R. by M.R. v. Ea.~t Brunswick Bd. of Educ., O.N.J.I993, 838 
F.Supp. 184, on remand 94 N.J.A.R.2d (EDS) 145. 

Parents do have right to question whether program in settlement 
agreement meets requirements of statute if there has been change in 
circumstances. D.R. by M.R. v. East Brunswick Bel. of Educ., D.N.J. 
1993, 838 F.Supp. 184, on remand 94 N.J.A.R.2d (EDS) 145. 
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Settlement agreement wa.~ unambiguous. D.R. by M.R. v. East 
Brunswick Bd. of Educ., I).N.J.I993, 838 F.Supp. 184, on remand 94 
N.J.A.R.2d (EDS) 145. 

Competition in track meets was not available to handicapped student 
without required Cllrtificate. C.W. v. Southern Gloucester Board, 9S 
N.J.A.R.2d (EDS) ISS. 

Residential school's requirement that one-to-one aide be provided 
handicapped student for student to remain in program did not entitle 
parents to rllopen settlement agreement. D.R. v. East Brunswick 
Board of Education, 93 N.J.A.R.2d (EDS) 31. 

Implementation ordered of Stipulation of Settlement providing for 
mainstreaming of emotionally handicapped student at public high 
school. J.J. v. Atlantic City Board of Education, 92 N.J.A.R.2d (EDS) 
251. 

6A:l4-2.7 Due process hearings 

(a) A due process hearing is an administrative hearing 
conducted by an administrative law judge. For students age 
three through 21 years, a due process hearing may be 
requested when there is a disagreement regarding identifica­
tion, evaluation, reevaluation, classification, educational 
placement, the provision of a free, appropriate public edu­
cation, or disciplinary action according to 34 CFR 
§§ 300.520 through 300.528. See chapter Appendixes A and 
D. For students above the age of 21, a due process hearing 
may be requested while the student is receiving compensato­
ry educational or related services. For students above the 
age of 21 who are no longer receiving services, a dispute 
regarding the provision of programs and services shall be 
handled as a contested case before the Commissioner of 
Education pursuant to N.J.A.C. 6A:3. 

(b) In addition to the issues specified in (a) above, the 
district board of education or public agency responsible for 
the development of the student's IEP may request a due 
process hearing when it is unable to obtain required consent 
to conduct an initial evaluation or a revaluation, or to 
release student records. The district board of edu~ation 
shaU request a due process hearing when it denies a written 
parental request for an independent evaluation in accor­
dance with N.J.A.C. 6A:14-2.5(c). 

(c) A request for a due process hearing shall be made in 
writing to the State Director of the Office of Special Edu­
cation Programs. The party initiating the due process hear­
ing shall send a copy of the request to the other party. The 
written request shall note that a copy has been sent to the 
other party. The written request shall include the student's 
name, student's address, name of the school the student is 
attending and shall state the specific issues in dispute, 
relevant facts and the relief sought. 

(d) When the Office of Special Education Programs re­
ceives a request for a due process hearing, the following 
shall occur without delay: 

1. The Office of Special Education Programs shall 
acknowledge receipt of the request, provide information 
to the parent regarding free and low cost legal services 
and shall contact both parties to offer mediation. If the 

6A:l4-2.7 

parties do not agree to mediation, the request shall be 
transmitted directly to the Office of Administrative Law, 
according to (d)3 below. If the parties agree to mediation, 
a conference shall be scheduled and held within 10 calen­
dar days. 

i. If the mediation results in agreement, the conclu­
sions shall be incorporated into a written agreement 
and signed by each party. The matter shall be consid­
ered settled. The agreement shall be binding according 
to N.J.A.C. 6A:l4-2.6(d)10. 

ii. If the parties cannot reach an agreement, the 
matter shall be transmitted to the Office of Administra­
tive Law according to (d)3 below. 

2. Upon receiving the acknowledgment from the Of­
fice of Special Education Programs, the parties shall 
complete the exchange of relevant records and informa­
tion according to the time limits in N.J.A.C. 1:6A; and 

3. A representative from the Office of Special Edu­
cation Programs shall telephone the parties and the clerk 
of the Office of Administrative Law and schedule a 
hearing date. If a party is not available to schedule a 
hearing date, or the parties cannot agree to a hearing 
date, a date shall be assigned by the Office of Administra­
tive Law within the required timelines. 

(e) A final decision shall be rendered by the administra­
tive law judge not later than 45 calendar days after the 
receipt of the request for the due process hearing by the 
Office of Special Education Programs unless a specific 
adjournment is granted by the administrative law judge in 
response to a request by either party to the dispute. 

(t) The decision of the administrative law judge is final, 
binding on both parties and to be implemented without 
undue delay unless stayed according to N.J.AC. 1:6A-18.4. 

(g) If the parent disagrees with the determination that 
the student's behavior was not a manifestation of the stu­
dent's disability or with any decision regarding placement 
under 34 C.F.R. §§ 300.520 through 300.528, the parent 
may request an expedited hearing. 

(h) To remove a student with a disability when school 
personnel maintain that it is dangerous for the student to be 
in the current placement and the parent and district cannot 
agree to an appropriate placement, the district board of 
education shall request an expedited hearing. The adminis­
trative law judge may order a change in the placement of 
the student with a disability to an appropriate interim 
alternative placement for not more than 45 days according 
to 34 C.F.R. § 300.521(a) through (e); 

1. The procedure in 34 C.P.R. § 300.526(c) may be 
repeated as necessary. 

(i) An expedited hearing shall be requested according to 
the following: 

1. The request for a due process hearing shall specify 
that an expedited hearing is requested due to disciplinary 
action; 
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2. When a request for an expedited hearing is re­
ceived, the Office of Special Education Programs shall 
acknowledge receipt of the request, shall provide informa­
tion to the parent regarding free and low cost legal 
services, shall offer mediation to the parties and shall 
transmit the case to the Office of Administrative Law 
according to the following: 

i. A representative from the Office of Special Edu­
cation Programs shall schedule the mediation, if re­
quested, and shall telephone the clerk of the Office of 
Administrative Law to schedule a hearing date. If the 
parties are not available to schedule a hearing date or 
the parties cannot agree to a hearing date, a date shall 
be assigned by the Office of Administrative Law within . 
the required timelines; 

ii. The expedited hearing shall be conducted within 
10 calendar days of receipt of the request by the Office 
of Special Education Programs; 

iii. The mediation shall be completed prior to the 
expedited hearing; 

iv. If the mediation results in agreement, the con­
clusions shall be incorporated into a written agreement 
and signed by each party. The matter shall be consid­
ered settled. The agreement shall be binding according 
to N.J.A.C. 6A:14-2.6(d)10; 

3. Upon receiving the acknowledgment of the request 
from the Office of Special Education Programs, the par­
ties shall complete the exchange of relevant records and 
information at least two business days before the hearing; 
and 

4. The expedited hearing shall result in a written 
decision being mailed to the parties within 45 days of the 
receipt of the request by the Office of Special Education 
Programs without exceptions or extensions. 

G) In reviewing a decision with respect to a manifestation 
determination, the administrative law judge shall determine 
whether the district board of education has demonstrated 
that the child's behavior was not a manifestation of the 
student's disability consistent with the requirements of 34 
C.F.R. § 300.523(d). 

(k) In reviewing a decision under 34 C.F.R. 
§ 300.520(a)(2) to place the student in an interim alterna­
tive educational setting, the administrative law judge shall 
apply the standards in 34 C.F.R. § 300.521. 

(I ) Either party may apply in writing for emergency relief 
as a part of a request for a due process hearing or an 
expedited hearing for disciplinary action, or at any time 
after a due process or expedited hearing is requested pend­
ing a settlement or decision on the matter. The request shall 
be supported by an affidavit or notarized statement specify­
ing the basis for the request for emergency relief. The 
applicant shall provide a copy of the request to the other 
party. The request for emergency relief shall note that a 
copy was sent to the other party. 
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( m) Prior to transmittal of a request for a due process 
hearing or an expedited hearing to the Office of Administra­
tive Law, an application for emergency relief shall be made 
to the State Director of the Office of Special Education 
Programs. After transmittal of a request for a due process 
hearing or an expedited hearing, any application for emer­
gency relief shall be made directly to the Office of Adminis­
trative Law. 

1. Emergency relief may be requested according to 
N.J.A.C. 1:6A-12.1. Emergency relief may be granted if 
the administrative law judge determines from the proofs 
that: 

i. The petitioner will suffer irreparable harm if the 
requested relief is not granted; 

ii. The legal right underlying the petitioner's claim 
is settled; 

iii. The petitioner has a likelihood of prevailing on 
the merits of the underlying claim; and 

iv. When the equities and interests of the parties 
are balanced, the petitioner will suffer greater harm 
than the respondent will suffer if the requested relief is 
not granted. 

(n) If the public agency responsible for implementing the 
IEP fails to implement a hearing decision of the Office of 
Administrative Law, a request for enforcement may be 
made by the parent. The request shall be made in writing to 
the State Director of the Office of Special Education Pro­
grams, Department of Education. Upon receipt of this 
request, the Office of Special Education Programs shall 
determine the implementation of the decision. If it is deter­
mined that the district has failed to implement the decision 
or part of the decision, the Office of Special Education 
Programs shall order the district to implement the decision 
or part of the decision, as appropriate. 

(o) Pending the outcome of a due process hearing, in­
cluding an expedited due process hearing, or any adminis­
trative or judicial proceeding, no change shall be made to 
the student's classification, program or placement unless 
both parties agree, or emergency relief as part of a request 
for a due process hearing is granted by the Office of 
Administrative Law according to (m) above or as provided 
in 20 U.S.C. § 1415(k)(7) as amended and supplemented 
according to 34 C.F.R. § 300.526. (See chapter Appendixes 
A and D.) 

1. If the decision of the administrative law judge 
agrees with the student's parents that a change of place­
ment is appropriate, that placement shall be treated as an 
agreement between the district board of education and 
the parents for the remainder of any court proceedings. 

(p) Any party may appeal the decision of an administra-
tive law judge according to N.J.A.C. 1:6A-18.3. 

Amended by R.l998 d.527, effective November 2, 1998. 
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See: 30 N.J.R. 2852(a), 30 N.J.R. 3941(a). 
Rewrote (d)3ii. 

Amended by R.2000 d.l37, effective April 3, 2000. 
See: 31 N.J.R. 4173(a), 32 N.J.R. 1177(a). 

In (a), changed N.J.A.C. reference. 
Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote the section. 
Amended by R.2002 d.79, effective March 18, 2002. 
See: 33 N.J.R. 3715(a), 34 N.J.R. 1265(a). 

In (b), inserted "or a" preceding "revaluation", and deleted "imple­
ment an initial IEP" preceding "or to release". 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 NJ.R. 4714(c). 

In (a), substituted "Appendixes A and D" for "Appendix" in the 
third !ientence, and amended N.J.A.C. reference at the end. 

Case Notes 

New Jersey limitations did not bar parents from !ieeking retroactive 
reimbursement. Bernardwille Bd. of Educ. v. J.H., D.N.J.I9~:ii. 817 
F.Supp. 14. 

Parents did not waive right to reimbursement by unilaterally placing 
student in private school and failing to initiate review proceedings. 
Bernardsville Bd. of Educ. v. J.H., D.N.J.1993, 817 F.Supp. 14. 

Parents exhausted administrative remedies. Woods on Behalf of 
T.W. v. New Jersey Dept. of Educ., D.N.J.1992, 796 F.Supp. 767. 

Stipulation of settlement reached in suit under IDEA !ieeking resi­
dential placement did not bar action for funding of residential place­
ment and for compensatory education. Wood'! on Behalf of T.W. v. 
New Jef!iey Dept. of Educ., D.N.J.I992, 796 F.Supp. 767. 

Parents of emotionally disturbed student were "prevailing parties" 
entitled to recover attorney fees; services performed at administrative 
level. Field v. Haddonfield Bd. of Educ., D.N.J.J991, 769 F.Supp. 
1313. 

Forty-five day deadline provided in state special education regula­
tion.'! for expedited hearings in disciplinary matters upon the request of 
a parent was not arbitrary. capricious, or unrea.'IOnable, despite fact that 
deadline for non-expedited hearings was also 45 days; deadline for 
expedited hearings allowed for no exceptions or extensions, providing 
for final decision within the accelerated time frame. Baer v. Klagholz, 
771 A.2d 603 (2001). 

Parents of disabled students failed to sustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
cious, or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations. or state special education 
laws. Baer v. Klagholz, 771 A.2d 603 (2001). 

State special education regulations requiring parent seeking emergen­
CY relief a.o; part of expedited hearing in connection with student 
disciplinary matter to demonstrate entitlement to emergency relief did 
not violate provision of the Individuals with Disabilities Education Act 
(IDEA) requiring state educational agency (SEA) and local educational 
agem:y (LEA) to arrange for expedited hearing upon a parent's request, 
where emergency relief process and expedited hearing process were 
separate and were not redundant, and where request for emergency 
relief did not slow expedited hearing process. Baer v. Klagholz, 771 
A.2d 603 (200 I). 

Administrative law judge lacked jurisdiction to conduct "due process" 
hearing to determine financial responsibility of State Department of 
Human Servk-es for special education costs of blind, retarded child. 
L.P. v. Edison Bd. of Educ., 265 N.J.Super. 266, 626 A.2d 473 (L.1993). 

Superior Court, Law Division did not have jurisdiction to conduct 
"due process" hearing to determine financial responsibility for special 
education costs of blind, retarded child. L.P. v. Edison Bd. of Educ., 
265 N .J .Super. 266, 626 A.2d 473 (L.I993). 

School district has burden of proving that proposed individualized 
education program is appropriate. La.'!Cari v. Board of Educ. of 

6A:14-Z.7 

Ramapo Indian Hills Regional High School Dist., I 16 N.J. 30, 560 A.2d 
1180 (1989). 

Parents awarded private education reimbursement following improp­
er placement by child study team entitled to interest on expenses from 
date of disbursement; counsel fee award not permitted (citing former 
N.J.A.C. 6:28-1.9). Fallon v. Bd. of Ed., Scotch Plain.~Fanwood 
School District, Union Cty., 185 N.J.Super. 142, 447 A.2d 607 (Law 
Div.J982). 

Emergency relief for special education student denied C.Y. v. 
Deerfield Township Board of Education, 97 N.J.A.R.2d (EDS) 59. 

No change may be made in placement of handicapped pre-schooler 
without concurrence of both parties. C.W. v. Bernards Township 
Board of Education, 96 N.J.A.R.2d (EDS) 359. 

District failed to show emergency which would justify summary 
declas.<~ification of pupil currently clas.o;ified as perceptually impaired. 
Southern Gloucester Regional School District v. C.W., 96 N.JA.R.2d 
(EDS) 357. 

State-operated school offering special education was not proper party 
in due process hearing regarding implementation of individualized 
education program (IEP). A.B. v. Jersey City Board of Education and 
Office of Education, 96 NJ.A.R.2d (EDS) 295. 

Untimely request precluded reimbursement due process hearing for 
unilateral enrollment of child in private school. J.F. v. West Windsor­
Plain.'lboro Board of Education, 96 N.J.A.R.2d (EDS) I 19. 

Special education student subject to regular school disciplinary pro­
cess it" different standard not applicable. M.G. v. Brick Township 
Board of Education, 96 N.J.A.R.2d (EDS) 82. 

School district may evaluate potentially educationally disabled stu­
dent over parent's objection. Morris School District v. V.S., 96 
N.J.A.R.2d (EDS) 37. 

Father's unexcused failure to appear following notice required dis­
missal of request for due process bearing on disciplined student's 
individualized education program. G.M. v. Vineland Board, 95 
N.J.A.R.2d (EDS) 233. 

Inappropriate, aggressive and hostile behavior necessitated an order 
permitting school district to test and evaluate child despite lack of 
con.o;ent from parents. Jersey City Board v. T.W., 95 NJ.A.R.2d (EDS) 
211. 

Child study team evaluation requested by one parent was not re­
quired for progressing student in joint custody after divorce when 
oppo!ied by other parent. R.F. v. Saddle Brook Board, 9S N.J.A.R.2d 
(EDS) 187. 

Student with serious behavioral and educational problems required 
evaluation without parental consent. Jersey City Board v. C.F., 95 
N.J.A.R.2d (EDS) 113. 

Absence of evidence that student would regress; speech and lan­
guage therapy summer session. K.K. v. Washington Township Board 
of Education. 94 N.J.A.R.2d (EDS) 171. 

12-year old student was given an emergency relief due process 
hearing and ordered to undergo a Child Study Team Evaluation. 
Quinton Town.~hip Board of Education v. S.W., 94 NJ.A.R.2d (EDS) 
130. 

Petitioner's claim barred; settlement agreement. J.L. v. Elizabeth 
Board of Education, 94 N.J.A.R.2d (EDS) 119. 

Application by parenlli for emergent relief to return their emotionally 
disturbed daughter to high school transitional program pending hearing 
was denied. S.H. v. l...enape, 93 NJ.A.R.2d (EDS) 87. 

Mother's changing her residence precluded entitlement to due pro­
cess hearing challenging refusal to place son as tuition student. N.A. v. 
Willingboro Board of Education, 92 N.J.A.R.2d (EDS) 19. 
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Law Reviews and Journal Commentaries 

Stay-Put Pnwision and Its Implications to Practitioners. George M. 
Holland. 222 N.J.LJ. 35 (2003). 

6.4:14-2.8 Discipline/suspension/expulsions 

(a) For disciplinary reasons, school officials may order 
the removal of a student with a disability from his or her 
current educational placement to an interim alternative 
educational setting, another setting, or a suspension for up 
to 10 consecutive or cumulative school days in a school year. 
Such suspensions are subject to the same district board of 
education procedures as nondisabled students. However, at 
the time of removal, the principal shall forward written 
notification and a description of the reasons for such action 
to the case manager. 

1. The district board of education need not provide 
setvices during periods of removal to a student with a 
disability who has been removed from his or her current 
placement for 10 school days or less in that school year, if 
setvices are not provided to a student without disabilities 
who has been similarly removed. 

(b) Removals of a student with a disability from the 
student's current educational placement for disciplinary rea­
sons constitutes a change of placement if: 

1. The removal is for more than 10 consecutive school 
days; or 

2. The student is subjected to a series of short-term 
removals that constitute a pattern because they cumulate 
to more than 10 school days in a school year and because 
of factors such as the length of each removal, the total 
amount of time the student is removed and the proximity 
of the removals to one another. 

i. School officials in consultation with the student's 
case manager shall determine whether a series of short­
term removals constitutes a pattern that creates a 
change of placement. 

(c) Disciplinary action initiated by a district board of 
education which involves removal to an interim alternative 
educational setting, suspension for more than 10 school days 
in a school year or expulsion of a student with a disability 
shall be in accordance with 20 U.S.C. § 1415(k), as amend­
ed and supplemented. (See chapter Appendixes A and D.) 

(d) In the case of a student with a disability who has been 
removed from his or her current placement for more than 
10 cumulative or consecutive school days in the school year, 
the district board of education shall provide setvices to the 
extent necessary to enable the student to progress appropri­
ately in the general education curriculum and advance ap­
propriately toward achieving the goals set out in the stu­
dent's IEP. 

DEPT. OF EDUCATION 

1. When it is determined that a series of short-term 
removals is not a change of placement, school officials, in 
consultation with the student's special education teacher 
and case manager shall determine the extent to which 
setvices are necessary to enable the student to progress 
appropriately in the general curriculum and advance ap­
propriately toward achieving the goals set out in the 
student's IEP. 

2. When a removal constitutes a change of placement, 
and it is determined that the behavior is not a manifesta­
tion of the student's disability, the student's IEP team 
shall determine the extent to which services are necessary 
to enable the student to progress appropriately in the 
general curriculum and advance appropriately toward 
achieving the goals set out in the student's IEP. 

(e) In the case of a removal for drug or weapons offenses 
under 34 C.F.R. § 300.520(a)(2), or a removal by an admin­
istrative law judge for dangerousness consistent with 34 
C.F.R. § 300.521, the district board of education shall pro­
vide setvices to the student with a disability consistent with 
34 C.F.R. § 300.522, incorporated herein by reference. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 NJ.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote the section. 

Case Notes 

State regulatory requirement that special education studenL'I removed 
from placement for distiplinary reasons for more than 10 cumulative or 
consecutive school days in a school year be provided services enabling 
them to "progress appropriately" in curriculum and "advance appropri­
ately" toward individual goals did not violate students' right under the 
Individuals with Disabilities Education Act (IDEA) to free appropriate 
public education (FAPE); language at issue mirrored federal regula­
tions, and appropriate progress and advancement amounted to "mean­
ingful benefit" involving "significant learning." precisely the objective of 
a fAPE. Baer v. Klagholz, 771 A.2d 603 (2001). 

State special education regulations concerning discipline, suspension. 
or expulsion of special education studenL'I, incorporating comprehensive 
provisions of the Individuals with Disabilities Education Act (IDEA) 
and federal special education regulations. satisfied IDEA's requirement 
that state adopt rules governing special education discipline, where 
pnwisions thus incorporated were ac:eessible and understandable with· 
out adopting separate state rules for their implementation. Baer v. 
Klagholz, 771 A.2d 603 (2001). 

State special education regulations concerning discipline, suspension, 
or expulsion of special education students. incorporating comprehensive 
provisions of the Individuals with Disabilities Education Act (IDEA) 
and federal special education regulations, were not rendered arbitrary 
or capricious by reason of their failure to define certain terms used in 
IDEA. Baer v. Klagholz, 771 A.2d 603 (2001). 

State spec:ial education regulations excluding parents from determi­
nation of level of education services required to pnwide free appropri­
ate public education (FAPE) for students suspended for more that ten 
days in a school year in suspensions not constituting change in place­
ment did not infringe upon parents' rights under the Individuals with 
Disabilities Education Act (IDEA), where challenged state regulation 
mirrored federal regulation.'! governing same subject matter. Baer v. 
Klagholz, 771 A.2d 603 (2001). 
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State's failure to adopt Hpecial education regulation requiring '-'Onsul­
tation with student's parenLo; in determining point at which series of 
disciplinary removals of fewer than ten days constitutes change in 
placement did not infringe upon parents' right under the Individuals 
with Disabilities Education Act (IDEA) to be involved in all disciplin­
ary determinations; nothing in IDEA or its federal regulations specified 
particular persons entitled to determine whether series of shon-term 
removals constitute change in placement, and such determination was 
therefore implicitly left to discretion and determination or the states. 
Baer v. Klagholz, 771 A.2d (1()3 (2001). 

6A:14-l.8 

Juvenile was not denied effective assistance of counsel in delinquency 
adjudication for serious offenses where evidence of guilt was over­
whelming. State in Interest of S.T., 233 NJ.Super. 598, 559 A.2d 861 
(A.D.l989). 

Discipline for misconduct due to underlying disability found inappro­
priate. R.O. v. West Orange Board of Education, fF1 NJ.A.R.2d 
(EDS) 122. 

No compensatory education entitlement for special education student 
undermining procedural requirements. R.S. v. Southern Gloucester 
County Regional Board of Education. 97 NJ.A.R.2d (EDS) 22. 

Next Page is 14-17 14-16.3 Supp. 12-6-04 
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High school student's violent behavior warranted continued suspen· 
sion pending re-evaluation. Greater Egg Harbor Board of Education 
v. P.N., M.N. and J.N., 97 N.J.A.R.2d (EDS) 12. 

Teacher's petition to bring expulsion proceedings against student who 
as.o;aulted her wa.'l dismi.'ISed where a.'ISault arose from student's handi· 
cap. Barna v. Irvington Board of Education, 96 NJ.A.R.2d (EDU) 
598. 

Request to return suspended kindergartner to cla.'ISroom pending 
completion of evaluation was denied due to student's continued aggres­
sive behavior. M.J. v. Norwood Board of Education, 96 N.J.A.R.2d 
(EDS) 193. 

School board was entitled to emergency relief to continue student's 
suspension pending further hearing on the matter. Brick Township 
Board of Education v. R.I., 96 N.J.A.R.2d (EDS) 107. 

Student suspended for posing threat to others could not return 
without reevaluation. Englewood Board v. C.M., 9S NJ.A.R.2d (EDS) 
112. 

Handicapped student's suspension upheld. Deptford Town.'lhip 
Board of Education v. E.S., 95 NJ.A.R.2d (EDS) 21. 

Fight leading to disciplinal}' suspension not related to student's 
educational disability. Deptford v. E.S., 95 NJ.A.R.2d (EDS) 21. 

Expulsion; initial evaluation by child study team. Edison Board of 
Education v. R.H., 94 N.J.A.R.2d (EDS) 35. 

Disciplinal}' record required child study team evaluation over refusal 
of pareniS to give consent. Ewing Township v. J.R., 93 N.J.A.R.2d 
(EDS)94. 

6A:l4-2.9 Student records 

(a) All student records shall be maintained according to 
N.J.AC. 6:3-6. 

(b) The parent, adult student or their designated repre· 
sentative shall be permitted to inspect and review the con­
tents of the student's records maintained by the district 
board of education under N.J.A.C. 6:3-6 without unneces· 
sary delay and before any meeting regarding the IEP. 

(c) Any consent required for students with disabilities 
under N.J.A.C. 6:3-6 shall be obtained according to 
N.J.A.C. 6A:14-1.3 "consent" and 2.3(a) and (b). 

Case Notes 

Trial judge properly balanced alleged sexual abuse victims' right to 
privacy with defendant's right of confrontation by examining in camera 
confidential school records of victims sought by defendant in connec­
tion with issue of victims' competency to testify. State of New Jersey v. 
Krivacska. 775 A.2d 6 (2001 ). 

Trial judge's denial of defendant's pretrial motion to examine conli· 
dential school records of alleged sexual abuse victims, in connection 
with the issue of victims' competency to testify, did not violate the right 
of confrontation. State of New Jersey v. Krivac:ska, 775 A.2d 6 (2001). 

Due proce55 hearing held to contest child study team's proposal to 
remove child from residential school into home and local school 
programs; determination of appropriate:: placement. Oeis v. Bd. of 
Ed., Parsippany-Troy Hills, Morris Cty .• 589 F.Supp. 269 (D.N.J.I984), 
affirmed 774 F.2d 575 (3rd Cir.1985). 

Federal due process requirements (citing former N.J.A.C. 6:28-1.9). 
Levine v. State Dept. of Institutions and Agencies, 84 NJ. 234, 418 
A.2d 229 (1980). 

6A:l4-2.10 

No parental right to pupil records under Right to Know Law absent 
governing regulations from State Board of Education (citing former 
N.J.A.C. 6:28-2.4). Robinson v. Goodwin, 1975 S.L.D. 6. 

Local board policy to permit parental access to classification records 
only by way of oral, interpretive conferences proper exercise of board's 
discretion (citing former NJ.A.C. 6:28-1.3 and 2.4). D.N. Sr. v. Bd. of 
Ed., Closter Boro., Bergen Cty., 1974 S.L.D. 1332. 

6A:14-2.10 Reimbunement for unilateral placement by 
parents 

(a) Except as provided in NJ.A.C. 6A:14-6.1(a), the 
district board of education shall not be required to pay for 
the cost of education, including special education and relat­
ed services, of a student with a disability if the district made 
available a free, appropriate public education and the par­
ents elected to enroll the student in a nonpublic school, an 
early childhood program, or an approved private school for 
the disabled. 

(b) If the parents of a student with a disability, who 
previously received special education and related services 
from the district of residence, enroll the student in a 
nonpublic school, an early childhood program, or approved 
private school for the disabled without the consent of or 
referral by the district board of education, an administrative 
law judge may require the district to reimburse the parents 
for the cost of that enrollment if the administrative law 
judge finds that the district had not made a free, appropri­
ate public education available to that student in a timely 
manner prior to that enrollment and that the private place­
ment is appropriate. A parental placement may be found to 
be appropriate by a court of competent jurisdiction or an 
administrative law judge according to N.J.AC. 6A:14-6.5, 
even if it does not meet the standards that apply to the 
education provided by the district board of education. 

(c) The parents must provide notice to the district board 
of education of their concerns and their intent to enroll 
their child in a nonpublic school at public expense. The 
cost of reimbursement described in (b) above may be re­
duced or denied: 

1. If at the most recent IEP meeting that the parents 
attended prior to the removal of the student from the 
public school, the parents did not inform the IEP team 
that they were rejecting the IEP proposed by the district; 

2. At least 10 business days (including any holidays 
that occur on a business day) prior to the removal of the 
student from the public school, the parents did not give 
written notice to the district board of education of their 
concerns or intent to. enroll their child in a nonpublic 
school; 

3. If prior to the parents' removal of the student from 
the public school, the district proposed a reevaluation of 
the student and provided notice according to N.J.AC. 
6A:14-2.3(e) and (f) but the parents did not make the 
student available for such evaluation; or 

14-17 Supp. 8-18-03 
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4. Upon a judicial finding of unreasonableness with 
respect to actions taken by the parents. 

(d) The cost of the reimbursement for enrollment in a 
nonpublic school may not be reduced or denied if the 
parents failed to provide the required notice described in 
(c)1 and 2 above if: 

1. The parent is illiterate and cannot write in English; 

2. Compliance with the notice requirement in (c)1 and 
2 above would likely result in physical or serious emotion­
al harm to the student; 

3. The school prevented the parent from providing 
such notice; or 

4. The parent had not received written notice accord­
ing to N.J.A.C. 6A:14-2.3(e) and (t) of the notice require­
ment that is specified in (c)l and 2 above. 

Amended by R.2000 d.230. effective June S, 2000. 
See: 32 N.J.R. 7SS(a). 32 N.J.R. 20S2(a). 

In (a). inserted a reference to early childhood programs; and rewrote 
(b). 

Case Notes 

Neither New Jersey statute precluding local educational agency's 
(LEA's) plln:ement of disabled student in sec.:tarian school, nor its 
implementing regulations, apply to unilateral parental placement~~. for 
purpo!IC of determining whether such placements are reimbuneable if 
LEA is found to have failed to provide free and appropriate public 
education (FAPE) required under IDEA. Individuals with Disabilities 
Education Act.§ 601 et seq .. a.'i amended, 20 U.S.C.A. § 1400 et seq. 
L.M.. a minor child. by his parents. H.M. and E.M. v. Eve.'iham 
Town.'ihip Board of Education, 2S6 F.Supp.2d 290. 

School board pays for private school program where individuali7.ed 
placement program fails to meet special 11tudent's need!!. M.E. v. 
Ridgewood Board of Education, 97 N.J.A.R.2d (EDS) 27. 

SUBCHAPTER 3. SERVICES 

Case Notes 

State special education regulation limiting procedural safeguards 
applicable to disciplinary suspensions of students not yet receiving 
special education services to those studenL'i with respect to whom 
school district had already determined that evaluation for eligibility for 
services was warranted improperly narrowed scope of protections avail­
able under the Individuals with Di.'lllbilities Education Act (II>EA); 
under IDEA, procedural safeguard!! applied as soon as parent request• 
ed evaluation of a student or one of student's teachers expressed 
concern about student's behavior or performance to director of special 
education or other school district personnel. Baer v. Klagholz. 771 A.2d 
603 (2001). 

6A:14-3.1 General requirements 

(a) Child study team members. specialists in the area of 
disabilities, school personnel and parents as required by this 
subchapter shall be responsible for identification, evaluation, 
determination of eligibility, development and review of the 
.individualized education program, and placement. 

DEPf. OF EDUCATION 

(b) Child study team members shall include a school 
psychologist, a learning disabilities teacher-consultant and a 
school social worker. All child study team members shall 
be employees of a district board of education, have an 
identifiable, apportioned time commitment to the local 
school district and shall be available during the hours stu­
dents are in attendance. 

(c) Specialists in the area of disability may include, but 
not be limited to, child study team members, as well as 
speech-language specialists, occupational therapists, physical 
therapists, audiologists, school nurses, advance practice 
nurses and physicians who are appropriately certified and/or 
licensed to carry out activities under this chapter. Where 
an educational certificate and a license are required to carry 
out activities under this chapter, the professional shall be 
certified and licensed. 

(d) Child study team members and, to the extent appro­
priate, specialists in the area of disability: 

1. Shall participate in the evaluation of students who 
may need special education programs and services accord­
ing to N.J.A.C. 6A:14-3.3 and 3.4; 

2. Shall participate in the determination of eligibility 
of students for special education programs· and services 
according to N.J.A.C. 6A:14-3.5; 

3. May deliver appropriate related services to students 
with disabilities; 

4. May provide preventive and support services to 
nondisabled students; and 

5. May provide services to the general education staff 
regarding techniques, materials and programs for students 
experiencing difficulties in learning. Services include, but 
are not limited to, the following: 

i. Consultation with school staff and parents; and 

ii. The design, implementation and evaluation of 
techniques to prevent and/or remediate educational 
difficulties. 

Case Notes 
Modifying individualized educational program without consulting 

child study team was not improper. Fuhrmann on Behalf of Fuhrmann 
v. East Hanover Bel. of Educ., C.A.3 (N.J.)I993, 993 F.2d 1031, 
rehearing denied. 

The District board of education could not abolish employee's social 
worker position while maintaining child study team (CST) and contract­
ing outside to replace employee's position. Vicenzino v. Bedminster 
Tp. Bd. of Educ., 312 NJ.Super. 243, 711 A.2d 904, 126 Ed. Law Rep. 
1092 (N.J.Super.A.D. 1998). 

Child study team evaluation requested by one parent wa.'l not re­
quired for progressing student in joint custody after divorce when 
opposed by other parent. R.F. v. Saddle Brook Board, 9S NJ.A.R.2d 
(EDS) 187. 

School district did not improperly abolish Child Study Team. Mullin 
v. Boonton Town Board of Education, 94 N.J.A.R.2d (EDU) S83. 
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Parent must allow child with reading disabilities to be evaluated by 
child study team. Board of Educ. of Voorhees Tp. v. S.W., 93 
N.J.A.R.2d (EDS) 107. 

A guidance counsellor is not automatically a member of the child 
study team, which consists of the school psychologist, social worker and 
a teaming disabilities teacher-consultant (citing former N.J.A.C. 
6:28-1.3). Childs v. Union Twp. Bd. of Ed., 3 N.J.A.R. 163 (1980), 
affirmed per curiam Dkt. No. A-3603-80 (App.Div.t982). 

6A:14-3.2 Case manager 

(a) A case manager shall be assigned to a student when it 
is determined that an initial evaluation shall be conducted. 
Child study team members or speech-language specialists 
when they act as members of the child study team shall be 
designated and setve as the case manager for each student 
with a disability. 

(b) The case manager shall coordinate the development, 
monitoring and evaluation of the effectiveness of the IEP. 
The case manager shall facilitate communication between 
home and school and shall coordinate the annual review and 
reevaluation process. 

(c) The case manager shall: 

1. Be knowledgeable about the student's educational 
needs and program; 

2. Be knowledgeable about special education proce­
dures and procedural safeguards; 

3. Have an apportioned amount of time for case 
management responsibilities; and 

4. Be responsible for transition planning. 

6A:I4-3.3 l.Gcation, referral and identification 

(a) Each district board of education shall develop written 
procedures for students age three through 21, including 
students attending nonpublic schools, who reside within the 
local school district with respect to the location and referral 
of students who may be disabled due to physical, sensory, 
emotional, communication, cognitive or social difficulties. 

1. The requirements of this section apply to highly 
mobile students with disabilities, such as migrant and 
homeless students, and to students who may be disabled 
even though they are advancing from grade to P.rade. 

2. The activities undertaken to locate nonpublic 
school students with disabilities shall be comparable to 
activities undertaken to locate public school students with 
disabilities. In addition, each district board of education 
shall consult with appropriate representatives of nonpub­
lic school students on how to carry out these activities. 

3. The referral procedures shall provide for: 

i. lntetventions in the general education program 
according to N.J.A.C. 6A:16-7; 

ii. Evaluation to determine eligibility for special 
education and related services; and/or 
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iii. Other educational action, as appropriate. 

(b) The procedures shall provide for referral by instruc­
tional, administrative and other professional staff of the 
local school district, parents and agencies concerned with 
the welfare of students. 

(c) Interventions in the general education program to 
alleviate educational problems shall be provided to a stu­
dent unless the student's educational problem(s) is such that 
direct referral to the child study team is required according 
to (d) below. 

1. The staff of the general education program shall 
maintain written documentation of the implementation 
and effectiveness of the interventions. 

2. When it is determined that interventions in the 
general education program,have not adequately addressed 
the educational difficulties and it is believed that the 
student may be disabled, the student shall be referred for 
evaluation to determine eligibility for special education 
programs and setvices under this chapter. 

3. A determination whether or not to conduct an 
evaluation shall be made in accordance with (e) below. 

(d) Intetventions in the regular education program are 
not a prerequisite to an evaluation for services under this 
chapter when: 

1. It can be documented that the nature of the stu­
dent's educational problem(s) is such that evaluation to 
determine eligibility for services under this chapter is 
warranted without delay; or 

2. The parent makes a written request for an evalua­
tion to determine eligibility for services under this chap­
ter. Such a request shall be considered a referral and shall 
be forwarded without delay to the child study team for 
consideration. 

(e) When a preschool age or school age student is re­
ferred for an initial evaluation to determine eligibility for 
special education programs and services under this chapter, 
a meeting of the child study team, the parent and the 
regular education teacher of the student who is knowledge­
able about the student's educational performance or if there 
is no teacher of the student, a teacher who is knowledgeable 
about the district's programs shall be convened within 20 
calendar days (excluding school holidays, but not summer 
vacation) of receipt of the written request. This group shall 
determine whether an evaluation is warranted and, if war­
ranted, shall determine the nature and scope of the evalua­
tion, according to N.J.A.C. 6A:14-3.4(a). The parent shall 
be provided written notice of the determination(s), which 
includes a request for consent to evaluate, if an evaluation 
will be conducted, according to N.J.AC. 6A:I4-2.3(a). 

1. To facilitate the transition from early intervention 
to preschool, a child study team member of the district 
board of education shall participate in the preschool 
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transition planning conference arranged by the Depart­
ment of Health and Senior Setvices. 

2. Preschoolers with disabilities shall have their IEPs 
implemented no later than age three. To assure that 
preschoolers with disabilities have their initial IEPs imple­
mented no later than age three, a written request for 
initial evaluation shall be forwarded to the district at least 
120 days prior to the preschooler attaining age thre,e. 

3. When a preschool age child is referred for an initial 
evaluation, a speech-language specialist shall participate 
as a member of the child study team in the meeting to 
determine whether to evaluate and the nature and scope 
of the evaluation. 

4. For students ages five to 21, when the suspected 
disability includes a language disorder, the child study 
team, the parent, a speech-language specialist and the 
regular education teacher of the student who has knowl­
edge of the student's educational performance or if there 
is no teacher of the student, a teacher who is knowledge­
able about the district's programs shall participate in the 
meeting to decide whether to evaluate and the nature and 
scope of the evaluation. 

5. For students ages five to 21, when the suspected 
disability is a disorder of voice, articulation and/or fluency 
only, the decision to evaluate and the determination of 
the nature and scope of the evaluation shall be according 
to (e) above, except that the meeting shall include the 
speech-language specialist, the parent and the regular 
education teacher of the student who has knowledge of 
the student's educational performance or if there is no 
teacher of the student, a teacher who is knowledgeable 
about the district's programs. 

(t) When it is determined that an evaluation for eligibility 
for setvices under this chapter is warranted, the student 
shall be considered identified as potentially disabled. If the 
student is removed for disciplinary action, limitations on the 
amount of time the student is removed and the requirement 
to provide services shall be consistent with procedures in 
N.J.A.C. 6A:l4-2.8. Additionally, in accordance with 20 
U.S.C. § 1415(k)(8)(A) and (B), protections for children 
not yet eligible for special education and related services 
shall apply. (See chapter Appendix A.) 

(g) Audiometric screening according to N.J.A.C. 
6A:J6-2.2(e)3 shall be conducted for every student referred 
to the child study team for a special education evaluation. 

(h) Vision screening shall be conducted by the school 
nurse for every student referred to the child study team for 
a special education evaluation. 

(i) The New Jersey Department of Education incorpo­
rates by reference the provisions at 34 C.F.R. § 300.125 
regarding child find. (See chapter Appendix E.) 

Amended by R.l998 d.527, effective November 2. 1998. 

DEPf. OF EDUCATION 

See: 30 N.J.R. 2852(a), 30 N.J.R. 3941(a). 
In (e), rewrote the introductocy paragraph. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

In (d)2, deleted a reference to adult students; and rewrote (a), (e) 
and (f). 
Amended by R.2001 d.397, effective November 5, 2001. 
See: 33 NJ.R. 2375(a), 33 N.J.R. 3735(b). 

In (1), added new last sentence; added (i). 
Amended by R.2003 d.387, effective Oetober 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

Amended N.J.A.C. references in (a)3i and (g). 

Case Notes 

Requirements of regulations under Individuals with Disabilities Act 
(IDEA) that each state have on file with Secretacy of Education 
description of how "child find" policies and procedures will be moni­
tored to ensure that the state educational agency (SEA) obtained 
information on number of children identified within each categocy of 
disability, information adequate to evaluate effectiveness of those poli· 
cie.~ and procedures, and description of method used by state to 
determine which children were receiving special education and related 
services were not met by state regulations merely mandating that each 
school district develop written pnx:edures. Baer v. Klagholz, 771 A.2d 
603 (2001). 

State special edu<."Dtion regulations requiring each district board of 
education to develop written procedures for locating potentially dis­
abled students satisfied requirement of the Individuals with Disabilities 
Education Act (IDEA) that each state have policies and procedures to 
ensure thut practical method for locating disabled students be devel­
oped; neither IDEA nor its regulations established any particular "child 
find" method to be used, or require states to establish uniform meth­
ods. Baer v. Klagholz, 771 A.2d 603 (2001). 

State special education regulations which failed to include portions of 
the Individuals with Disabilities Education Act (IDEA) or its regula­
tions setting forth filing requirement~ in connection with "child find" 
requirements were impermis.o;ibly inconsistent with federal standard, 
despite state's contention that filing requirements applied only to state 
and not to local school districts, where result of failure to incorporate 
federal standard in regulations was lack of public awareness of applica­
ble standards and how standards were applied. Baer v. Klagholz, Til 
A.2d 603 (200 I). 

6A: 14-3.4 Evaluation 

(a) The child study team, the parent and the regular 
education teacher of the student who has knowledge of the 
student's educational performance or if there is no teacher 
of the student, a teacher who is knowledgeable about the 
district's programs shall: 

1. Review existing evaluation data on the student 
including evaluations and information provided by the 
parents, current classroom-based assessments and obser­
vations, and the obsetvations of teachers and related 
services providers, and consider the need for any health 
appraisal or specialized medical evaluation; 

2. On the basis of the review in (a)l above identify 
what additional data, if any are needed to determine: 

i. Whether the student has a disability under this 
chapter; 

ii. The present levels of performance and edu­
cational needs of the student; 
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iii. Whether the student needs special education 
and related services; and 

iv. Whether any additions or modifications to the 
special education and related services are needed to 
enable the student with a disability to meet annual 
goals set out in the IEP and to participate, as appropri­
ate, in the general education curriculum; and 

3. Determine which child study team members and/or 
specialists shall conduct the evaluation. 

(b) Prior to conducting any assessment as part of an 
initial evaluation, the district shall request and obtain con­
sent to evaluate according to N.J.A.C. 6A:l4-3.3(e). 

(c) After parental consent for initial evaluation of a 
preschool age or school age student has been received, the 
evaluation, determination of eligibility for services under 
this chapter, and, if eligible, development and implementa­
tion of the IEP for the student shall be completed within 90 
calendar days. 

1. If initial evaluation of a preschool age child is 
warranted, the district board of education shall take steps 
to ensure that consent to evaluate is obtained without 
delay. 

(d) An initial evaluation shall consist of a multi-disciplin­
ary assessment in all areas of suspected disability. Such 
evaluation shall include assessment by at least two members 
of the child study team and other specialists in the area of 
disability as required or as determined necessary. Each 
evaluation of the student shall: 

1. Include, where appropriate, or required, the use of 
a standardized test(s) which shall be: 

i. Individually administered; 

ii. Valid and reliable; 

iii. Normed on a representative population; and 

iv. Scored as either standard score with standard 
deviation or norm referenced scores with a cutoff score; 

2. Include functional assessment of academic perform­
ance and, where appropriate, behavior. Each of the fol-
lowing components shall be completed by at least one 
evaluator: 

i. A minimum of one structured observation by one 
evaluator in other than a testing session; 

(1) In the case of a student who is suspected of 
having a specific learning disability, one evaluator 
shall observe the student's academic performance in 
the regular classroom; 

(2) In the case of a student of preschool age, a 
child study team member in an environment appro­
priate for a child of that age; 

ii. An interview with the student's parent; 
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iii. An interview with the teacher(s) referring the 
potentially disabled student; 

iv. A review of the student's developmental/edu­
cational history including records and interviews; 

v. A review of interventions documented by the 
classroom teacher(s) and others who work with the 
student; and 

vi. One or more informal measure(s) which may 
include, but not be limited to, surveys and inventories; 
analysis of work; trial teaching; self-report; criterion 
referenced tests; curriculum based assessment; and in­
formal rating scales; and 

3. Beginning at age 14, or younger if appropriate, 
include assessment(s) to determine appropriate post-sec­
ondary outcomes. 

(e) When the suspected disability is a disorder of articula­
tion, voice or fluency according to N.J.A.C. 6A:14-3.6(b), 
the speech-language specialist shall: 

1. Meet with the parent and the student's regular 
education teacher who is knowledgeable about the stu­
dent's educational performance or, if there is no regular 
education teacher, a regular education teacher who is 
knowledgeable about the district's programs to review 
existing data on the student including evaluations and 
information provided by the parents, current classroom­
based assessments and observations, and the observations 
of teachers and related services providers; 

2. Obtain consent to conduct the evaluation according 
to N.J.A.C. 6A:14-3.3(e)5; 

3. Conduct an assessment according to (d)l and 2 
above. The assessment shall include written information 
from the classroom teacher of the educational impact 
created by the speech problem. Such assessment shall 
fulfill the requirement for multi-disciplinary evaluation as 
required in (d) above; and 

4. Prepare a written report of the results according to 
(f) below. 

(f) A written report of the results of each assessment 
shall be prepared. At the discretion of the district, the 
written report may be prepared collaboratively by the evalu­
ators or each evaluator may prepare an individually written 
report of the results of his or her assessments. Each written 
report shall be dated and signed by the individual(s) who 
conducted the assessment and shall include: 

1. An appraisal of the student's current functioning 
and an analysis of instructional implication(s) appropriate 
to the professional discipline of the evaluator; 

2. A statement regarding relevant behavior of the 
student, either reported or observed and the relationship 
of that behavior to the student's academic functioning; 
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3. If an assessment is not conducted under standard 
conditions, the extent to which it varied from standard 
conditions; 

4. When a student is suspected of having a specific 
learning disability, the documentation of the determina­
tion of eligibility shall include a statement of: 

i. Whether the student has a specific learning dis­
ability; 

ii. The basis for making the determination; 

iii. The relevant behavior noted during the observa­
tion; 

iv. ·The relationship of that behavior to the student's 
academic performance; 

v. Educationally relevant medical findings, if any; 

vi. Whether there is a severe discrepancy between 
achievement and ability that is not correctable without 
special education and related services; 

vii. The determination concerning the effects of 
environmental, cultural or economic disadvantage; and 

5. Additionally each team member shall certify in 
writing whether the report reflects his or her conclusions. 
If the report does not reflect his or her conclusions, the 
team member must submit a separate statement present­
ing his or her conclusions. 

(g) The reports and assessments of child study team 
members or specialists from other public school districts, 
Department of Education approved clinics or agencies, edu­
cational services commissions or jointure commissions or 
professionals in private practice may be submitted to the 
IEP team for consideration. The lEP team may accept or 
reject the entire report(s) or any part of the report(s). 
Acceptance of the report shall be noted in writing and shall 
become part of the report(s) of the district. If a report or 
part of a report is rejected, a written rationale shall be 
provided to the parent by the IEP team. 

(h) Upon receipt of a written referral to the child study 
team, the school nurse shall review and summarize available 
health and medical information regarding the student and 
shall transmit the summary to the child study team for the 
meeting according to N.J.A.C. 6A:14-3.4(a)l to consider the 
need for a health appraisal or specialized medical evalua­
tion. 

Amended by R.l998 d.527. effective November 2, 1998. 
See: 30 N.J.R. 2852(a). 30 N.J.R. 3941(a). 

Added (i). 
Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote the section. 
Amended by R.2001 d.397, effective NovemberS, 2001. 
Sec: NJ.R. 2375(a). 33 N.J.R. 3735(b). 

In (d). added 3; in (f). added 5. 
Amended by R.2003 d.387, effective October 6, 2003. 
Sec: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

DEPI'. OF EDUCATION 

In (e), Amended the NJAC reference. 

Case Notes 

Parents of disabled students failed to sustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
cious. or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or state special education 
laws. Baerv. Klagholz. 771 A.2d 603 (2001). 

State special education regulations which did not track regulations 
under the Individuals with Disabilities Education Act (IDEA), requir­
ing dis.~enting members of a child's individualized education program 
(IEP) team to file separate written reports, frustrated federal policy of 
providing disabled children with free appropriate public education 
(FAPE) and protecting their rights and those of their parents, where 
parents who disagreed with an IEP team's evaluation had no other way 
of discovering existence of disagreement among team members. Baer v. 
Klagholz, 771 A.2d 603 (2001). 

Equal educational opportunity to in.~titutionalized persons. Levine v. 
State Dept. of Institutions and Agencies, 84 N.J. 234, 418 A.2d 229 
(1980). 

P~>-yclliatric evaluation granted due to student's distorted behavior. 
Hillside Board of Education v. B.L., 97 N.J.A.R.2d (EDS) 128. 

Assaultive student ordered to undergo evaluation even if parent 
refuses to give consent. Bloomfield Board of Education v. R.G., 97 
N.J.A.R.2d (EDS) 121. 

Denial of special education evaluation denied. K.S. v. Parsippany­
Troy Hills Board of Education, 97 N.J.A.R.2d (EDS) 60. 

Minor child's violence in school warranted evaluation. Roselle 
Board of Education v. M.W., 97 N.J.A.R.2d (EDS) 38. 

High school student's poor performance and posses.~ion of knife in 
school warranted evaluation. Sterling Board of Education v. M.C., 97 
N.J.A.R.2d (EDS) 37. 

Student's poor progress warranted evaluation despite parents' opposi­
tion. East Brunswick Board of Education v. A.M., 97 N.J.A.R.2d 
(EDS) 14. 

Student's poor performance warranted evaluation of student's eligi­
bility for special education. Weehawken Board of Education v. E.C., 
97 N.J.A.R.2d (EDS) 2. 

Nonconsensual special education evaluation wa.'l appropriate where 
first grade student had difficulty finishing tasks and had engaged in 
inappropriate behavior since entering kindergarten. Wayne Township 
v. T.f'. and M.F., 96 N.J.A.R.2d (EDS) 336. 

Student's failing grades, truancies, and disciplinary suspension.'! sup­
ported special education evaluation. C.B. v. Jackson Township Board 
of Education, 96 N.J.A.R.2d (EDS) 333. 

Noncustodial parent lacked authority to consent to special education 
evaluation. K.W. v. Sparta Board of Education, 96 N.J.A.R.2d (EDS) 
286. 

Initial comprehensive special education evaluation of high school 
student suffering from anorexia nervosa wa.o; appropriate where student 
would otherwise be too old to register for high school courses. J.C. v. 
Elmwood Park Board ol' Education, 96 N.J.A.R.2d (EDS) 208. 

Child study team evaluation of student failing all classes and exhibit­
ing behavioral problems wa.o; ordered despite lack of parental consent. 
Freehold Regional Board of Education v. M.DeL., 96 N.J.A.R.2d 
(EDS) 191. 

Evaluation of student as perceptually impaired with Attention Deficit 
Disorder was appropriate. Millville Board of Education v. J.J., 96 
N.J.A.R.2d (EDS) 182. 
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Poor academic performance and consistent misbehavior warranted 
comprehensive evaluation of child over parent's consent to determine 
value of special education classification. Voorhees Township Board In 
Interest of S.H., 95 N.J.A.R.2d (EDS) 228. 

Intervention in form of an evaluation by child study tel'"l'' wa-; 
necessal)' for child with possible educational disability notwithstanding 
parent's lack of consent. Parsippany-Troy Hills Board v. B.H., 95 
N.J.A.R.2d (EDS) 22.'i. 

Child's possible educational disability warranted comprehensive eval­
uation by child study team de::;pite parent's failure to appear. Union 
Township Board v. T.K.J., 95 N.J.A.R.2d (EDS) 224. 

Inappropriate, aggressive and hostile behavior neces.o;itated an order 
permitting school district to test and evaluate child despite lack of 
consent from parents. Jersey City Board v. T.W., 95 NJ.A.R.2d (EDS) 
211. 

Lack of parental consent did not preclude evaluation of failing 
student for special education services. South Brunswick Board v. J.R., 
95 N.J.A.R.2d (EDS) 161. 

Parent could not further delay in arranging neurological examination 
for impaired child. Upper Freehold Regional v. T.S., 95 N.J.A.R.2d 
(EDS) 123. 

Student with serious educational and behavioral problems with sexual 
overtones required emergent relief to complete child study team evalu­
ations. Dumont Board v. G.C., 95 NJ.A.R.2d (EDS) 119. 

Student with serious behavioral and educational problems required 
evaluation without parental consent. Jersey City Board v. C.F., 95 
N.J.A.R.2d (EDS) 1 13. 

Evaluation wa.'! required of student over parents' refusal upon arrest 
for possession of weapon. State Operated School v. H.J., 95 
N.J.A.R.2d (EDS) 84. 

Child's emotional and cognitive difficulties required evaluation over 
parents' refusal. Ewing Township v. G.R., 95 N.J.A.R.2d (EDS) 75. 

Parents' costs for untimely a'l.'!essment of neurologically impaired 
child were reimbursable. A.S. v. Teaneck Board, 95 N.J.A.R.2d (EDS) 
45. 

Mother's cooperation in evaluation of child for placement in special 
education cia.'!.'! was required. School District v. M.B., 95 N.J.A.R.2d 
(EDS)8. 

Referral to child study team for evaluation as to placement in special 
education cJa<;s was necessal)' for student with learning disability. 
Board of Education v. T.W., 95 N.J.A.R.2d (EDS) 6. 

Student with drug problem not permitted to matriculate; Child Study 
Team given opportunity to conduct evaluation. P.F. v. North Hunter­
don Board of Education, 94 N.J.A.R.2d (EDS) 213. 

School Board's implementation of Independent Education Program 
for child cla.'!.~ified as mildly retarded was proper. Caldwell-West 
Caldwell Board of Education v. M. B. 94 N.J.A.R.2d (EDS) 93. 

Placement of neurologically impaired 6th-grader back in all special 
education 5th-grade clas.~es was unnecessal)'. A.B. v. Westfield Board 
of Education, 94 N.J.A.R.2d (EDS) 85. 

Classification of child a.~ multiply handicapped and placement of 
child in a special education program. Orange Board of Education v. 
M.W., 94 N.J.A.R.2d (EDS) 18. 

Child's poor school record and mother's failure to cooperate re­
quired evaluation without parental consent. Caldwell-West Caldwell v. 
M.B., 93 N.J.A.R.2d (EDS) 230. 

Disruptive and threatening behavior justified referral of student with 
suspect disability for evaluation. State-Operated School District v. 
D.A., 93 N.J.A.R.2d (EDS) IS I. 

Student's continued poor progress required evaluation for handicap. 
Marlboro v. A.P., 93 N.J.A.R.2d (EDS) 149. 

6A:14-3.S 

Disciplinal)' record required child study team evaluation over refusal 
of parents to give consent. Ewing Township v. J.R., 93 N.J.A.R.2d 
(EDS)94. 

Immediate evaluation of ten-year-old student ordered; student dis­
played educational deficiencies. poor behaviors and increa<;ed distracti­
bility; complete absence of parental cooperation. East Brunswick 
Board of Education v. K.P., 93 N.J.A.R.2d (EDS) 77. 

Child study team evaluation ordered for illiterate former street 
urchin. Middletown Township Board of Education v. H.L., 93 
N.J.A.R.2d (EDS) 19. 

Evaluation by child study team warranted for 10-year-old student 
exhibiting aggressive behavior. Somerville Board of Education v. L.M., 
92 N.J.A.R.2d (EDS) 255. 

Eighth-grade student referred to child study team for evaluation and 
possible classification. East Brunswick Board of Education v. K.L, 92 
N.J.A.R.2d (EDS) 248. 

Board authorized to evaluate student for purposes of determining 
special education needs; no parental cooperation. North Brunswick 
Board of Education v. S.S., 92 NJ.A.R.2d (EDS) 155. 

Necessity of determining whether inappropriate classroom behavior 
was result of handicapped condition warranted completion of Child 
Study Team evaluation; parental opposition. l..odi Board of Education 
v. N.W., 92 N.J.A.R.2d (EDS) 108. 

Record warranted order requiring evaluations of brother-and-sister 
twins. North Bergen Board of Education v. N.M. and A.M., 92 
N.J.A.R.2d (EDS) 107. 

Child Study Team evaluation wao; appropriate; absence of parental 
cooperation. Elizabeth Board of Education v. S.S., 92 ~.J.A.R.2d 
(EDS) 103. 

Student's inappropriate clauroom behavior warranted Child Study 
Team evaluation to determine weather such behavior was result of 
handicapped condition. Lodi Board of Education v. N.W., 92 
N.J.A.R.2d (EDS) 101. 

Neces.~ity for child study team evaluation demon.~trated; absence of 
parental cooperation. Board of Education of Town.o;hip of Bedminster 
v. J.T., 92 N.J.A.R.2d (EDS) 7. 

Cla-;sification issues explained. R.D.H. v. Bd. of Ed., Flemington­
Raritan Regional School District, Hunterdon Cty., 1975 S.LD. 103, 
1975 S.L.D. 111, 1976 S.L.D. 1161. 

Classification and p.~chiatric evaluation. D.l. v. Neumann, 1974 
S.L.D. 1006. 

6A:14-3.S Determination of eligibility for special 
education and related services 

(a) When an initial evaluation is completed for a student 
age three through 21, a meeting according to N.J.A.C. 
6A:14-2.3(i)l shall be convened to determine whether the 
student is eligible for special education and related services. 
A copy of the evaluation report(s) and documentation and 
information that will be used for a determination of eligibili­
ty shall be given to the parent not less than 10 calendar days 
prior to the meeting. If eligible, the student shall be 
assigned the classification "eligible for special education and 
related services." Eligibility shall be determined collabora­
tively by the participants described in N.J.A.C. 
6A:14-2.3(i)l. 

(b) In making a determination of eligibility for special 
education and related services, a student shall not be deter­
mined eligible if the determinant factor is due to a lack of 
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instruction in reading or math or due to limited English 
proficiency. 

(c) A student shall be determined eligible and classified 
"eligible for special education and related services" under 
this chapter when it is determined that the student has one 
or more of the disabilities defined in (c)l through 13 below; 
the disability adversely affects the student's educational 
performance and the student is in need of special education 
and related services. Classification shall be based on all 
assessments conducted including assessment by child study 
team members and assessment by other specialists as speci­
fied below. 

1. "Auditorily impaired" corresponds to "auditorily 
handicapped" and further corresponds to the Federal 
eligibility categories of deafness or hearing impairment. 
•• Auditorily impaired" means an inability to hear within 
normal limits due to physical impairment or dysfunction 
of auditory mechanisms characterized by (c)li or ii below. 
An audiological evaluation by a specialist qualified in the 
field of audiology and a speech and language evaluation 
by a certified speech-language specialist are required. 

i. "Deafness"-The auditory impairment is so se­
vere that the student is impaired in processing linguistic 
information through hearing, with or without amplifica­
tion and the student's educational performance is ad­
versely affected. 

ii. "Hearing impairment"-An impairment in hear­
ing, whether permanent or fluctuating which adversely 
affects the student's educational performance. 

2. "Autistic" means a pervasive developmental disabil­
ity which significantly impacts verbal and nonverbal com­
munication and social interaction that adversely affects a 
student's educational performance. Onset is generally evi­
dent before age three. Other characteristics often associ­
ated with autism are engagement in repetitive activities 
and stereotyped movements, resistance to environmental 
change or change in daily routine, unusual responses to 
sensory experiences and lack of responsiveness to others. 
The term does not apply if the student's adverse edu­
cational performance is due to emotional disturbance as 
defined in (c)S below. A child wbo manifests the charac­
teristics of autism after age three may be classified as 
autistic if the criteria in this paragraph are met. An 
assessment by a certified speech-language specialist and 
an assessment by a physician trained in neurodevelopmen­
tal assessment are required. 

3. "Cognitively impaired" corresponds to "mentally 
retarded" and means a disability that is characterized by 
significantly below average general cognitive functioning 
existing concurrently with deficits in adaptive behavior; 
manifested during the developmental period that adverse­
ly affects a student's educational performance and is 
characterized by one of the following: 

Supp. 10-6-03 14-24 
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i. "Mild cognitive impairment" corresponds to 
"educable" and means a level of cognitive development 
and adaptive behavior in home, school and community 
settings that are mildly below age expectations with 
respect to all of the following: 

(1) The quality and rate of learning; 

(2) The use of symbols for the interpretation of 
information and the solution of problems; and 

(3) Performance on an individually administered 
test of intelligence that falls within a range of two to 
three standard deviations below the mean. 

· ii. "Moderate cognitive impairment" corresponds to 
"trainable" and means a level of cognitive development 
and adaptive behavior that is moderately below age 
expectations with respect to the following: 

(.1) The ability to use symbols in the solution of 
problems of low complexity; 

(2) The ability to function socially without direct 
and close supervision in home, school and community 
settings; and 

(3) Performance on an individually administered 
test of intelligence that falls three standard deviations 
or more below the mean. 

iii. "Severe cognitive impairment" corresponds to 
"eligible for day training" and means a level of func­
tioning severely below age expectations whereby in a 
consistent basis the student is incapable of giving evi­
dence of understanding and responding in a positive 
manner to simple directions expressed in the child's 
primary mode of communication and cannot in some 
manner express basic wants and needs. 

4. "Communication impaired" corresponds to "com­
munication handicapped" and means a language disorder 
in the areas of morphology, syntax, semantics and/or 
pragmatics/discourse which adversely affects a student's 
educational performance and is not due primarily to an 
auditory impairment. The problem shaD be demonstrated 
through functional assessment of language in other than a 
testing situation and performance below 1.5 standard 
deviations, or the 10th percentile on at least two standard­
ized oral language tests, where such tests are appropriate. 
When the area of suspected disability is language, assess-

. ment by a certified speech-language specialist and assess­
ment to establish the educational impact are required. 
The speech-language specialist shall be considered a child 
study team member. 

i. When it is determined that the student meets the 
eligibility criteria according to the definition in (c)4 
above, but requires instruction by a speech-language 
specialist only, the student shall be classified as eligible 
for speech-language services. 

Next Page is 14-24.1 



' / -_./ 

SPECIAL EDUCATION 

ii. When the area of suspected disability is a disor­
der of articulation, voice or fluency, the student shall be 
evaluated according to N.J.A.C. 6A:14-3.4(e) and if 
eligible, classified as eligible for speech-language ser­
vices according to N.J.A.C. 6A:l4-3.6(a). 

5. "Emotionally disturbed" means a condition exhibit­
ing one or more of the following characteristics over a 
long period of time and to a marked degree that adversely 
affects a student's educational performance due to: 

i. An inability to learn that cannot be explained by 
inteJlectual, sensory or health factors; 

ii. An inability to build or maintain satisfactory 
interpersonal relationships with peers and teachers; 

iii. Inappropriate types of behaviors or feelings un­
der normal circumstances; 

Next Page is 14-lS 14-14.1 

6A:t4-3.S .. 
iv. A general pervasive mood of unhappiness or 

depression; or 

v. A tendency to develop physical symptoms or 
fears associated with personal or school problems. 

6. "Multiply disabled" corresponds to "multiply handi­
capped" and means the presence of two or more disabling 
conditions. Eligibility for speech-language services as 
defined in this section shall not be one of the disabling 
conditions for classification based on the definition of 
"multiply disabled." "Multiply disabled'• is characterized 
as follows: 

i. "Multiple disabilities" means concomitant impair­
ments, the combination of which causes such severe 
educational problems that programs designed for the 
separate disabling conditions will not meet the student's 
educational needs. 

Supp. 1()..6-03 
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ii. "Deaf/blindness" means concomitant hearing and 
visual impairments, the combination of which causes 
such severe communication and other developmental 
and educational problems that they cannot be accom­
modated in special education programs solely for stu­
dents with deafness or students with blindness. 

7. "Orthopedically impaired" corresponds to "ortho­
pedically handicapped" and means a disability character­
ized by a severe orthopedic impairment that adversely 
affects a student's educational performance. The term 
includes malformation, malfunction or loss of bones, mus­
cle or tissue. A medical assessment documenting the 
orthopedic condition is required. 

8. "Other health impaired" corresponds to "chronical­
ly ill" and means a disability characterized by having 
limited strength, vitality or alertness, including a height­
ened alertness with respect to the educational environ­
ment, due to chronic or acute health problems, such as 
attention deficit disorder or attention deficit hyperactivity 
disorder, a heart condition, tuberculosis, rheumatic fever, 
nephritis, asthma, sickle cell anemia, hemophilia, epilepsy, 
lead poisoning, leukemia, diabetes or any other medical 
condition, such as Tourette Syndrome, that adversely 
affects a student's educational performance. A medical 
assessment documenting the health problem is required. 

9. "Preschool disabled" corresponds to preschool 
handicapped and means an identified disabling condition 
and/or a measurable developmental impairment which 
occurs in children between the ages of three and five 
years and requires special education and related setVices. 

10. "Social maladjustment" means a consistent inabili­
ty to conform to the standards for behavior established by 
the school. Such behavior is seriously disruptive to the 
education of the student or other students and is not due 
to emotional disturbance as defined in (c)S above. 

11. "Specific learning disability" corresponds to "per­
ceptually impaired" and means a disorder in one or more 
of the basic psychological processes involved in under­
standing or using language, spoken or written, that may 
manifest itself in an imperfect ability to listen, think, 
speak, read, write, spell, or to do mathematical calcula­
tions, including conditions such as perceptual disabilities, 
brain injury, minimal brain dysfunction, dyslexia, and 
developmental aphasia. 

i. It is characterized by a severe discrepancy be­
tween the student's current achievement and intellectu­
al ability in one or more of the following areas: 

(1) Basic reading skills; 

(2) Reading comprehension; 

(3) Oral expression; 

(4) Ustening comprehension; 

(5) Mathematical computation; 

(6) Mathematical reasoning; and 

(7) Written expression. 

6A:14-3.S 

ii. The term does not apply to students who have 
learning problems that are primarily the result of visual, 
hearing, or motor disabilities, general cognitive deficits, 
emotional disturbance or environmental, cultural or 
economic disadvantage. 

iii. The district shall adopt procedures that utilize a 
statistical formula and criteria for determining severe 
discrepancy. Evaluation shall include assessment of 
current academic achievement and intellectual ability. 

12. "Traumatic brain injury" corresponds to "neuro-
logically impaired" and means an acquired injury to the 
brain caused by an external physical force or insult to the 
brain, resulting in total or partial functional disability or 
psychosocial impairment, or both. The term applies to 
open or closed head injuries resulting in impairments in 
one or more areas, such as cognition; language; memory; 
attention; reasoning; abstract thinking; judgment; prob­
lem-solving; sensory, perceptual and motor abilities; psy­
chosocial behavior; physical functions; infonnation pro­
cessing; and speech. 

13. "Visually impaired" corresponds to "visually hand­
icapped" and means an impairment in vision that, even 
with correction, adversely affects a student's educational 
performance. The tenn includes both partial sight and 
blindness. An assessment by a specialist qualified to 
determine visual disability is required. Students with 
visual impairments shaH be reported to the Commission 
for the Blind and Visually Impaired. 

Amended by R.l998 d.S27, effective November 2, 1998. 
See: 30 N.J.R. 2852(a), 30 NJ.R. 3941(a). 

In (c)8, inserted "that may be" following "disability" in the first 
sentence. 
Amended by R.2000 d.230, effective June S, 2000. 
See: 32 N.J.R. 7SS(a), 32 N.J.R. 20S2(a). 

In (a), '!eleted a ref~rence to adult students; in (c)2, added a fifth 
sentence; an (c)4, substituted refereru.'eS to asse.'iStnent for references to 
evaluation; and rewrote (c)8 and the introductory paragraph of (c)ll. 
Amended by R.2001 d.397, effective November 5, 2001. 
See: 33 N.J.R. 237S(a), 33 NJ.R. 373S(b). 

In (a), in.o;erted ';and information that will be used for a determina­
tion" following "documentation", and added "notles.<~ than 10 calendar 
days prior to the meeting" following "parent". 

Case Notes 

Recommended placement in new public school program did not 
violate the Individuals with Disabilities Education Act. Fuhrmann on 
Behalf of Fuhrmann v. East Hanover Bd. of Educ., C.A.3 (NJ.)I993, 
993 F.2d 1031, rehearing denied. 

Recom.mended placement in preschool handicapped program satis­
fied requ1rement for an "appropriate" education. Fuhrmann on Behalf 
of Fuhrmann v. East Hanover Bd. of Educ., C.A.3 (NJ.)1993, 993 F.2d 
1031, rehearing denied. 

Reimbursement to parents of private school expenses denied. Wex­
ler ~· Westfield Bd. of Ed., 784 F.2d 176 (3rd Cir.1986), certiorari 
demed 107 S.Ct. 99, 479 U.S. 825, 93 LEd.2d 49 (1986). 
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Parent.'\ of di!labled !ltudenl." failed to sustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
cious, or unn:asonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulatiollll, or state special education 
laws. Baer v. Klaghol<t:, 771 A.2d 603 (2001 ). 

State special education regulation requiring that copies of evaluation 
tests and documentation of eligibility be given to parents at eligibility 
conference violated provision of Individuals with Disabilities Education 
Act (IDEA) requiring that such tests and documentation be provided to 
parents upon their completion, especially in the absence of any state 
requirement that materials be made available in parents' native lan­
guage; IDEA and federal regulations required that tests and documen­
tation be provided to parents in advance of eligibility meeting to permit 
parents' meaningful panicipation. Baer v. Klagholz, 771 A.2d 603 
(2001). 

Juvenile's confL'!i.'lion was not rendered inadmissibh:; police interro­
gation was not interpreted for Spanish-speaking guardian. State in 
Interest of J.F., 286 NJ.Super. 89, 668 A.2d 426 (A.D.I99S). 

Former NJ.A.C. 6:28-3.5(e)R defining "'pre-school handicapped" set 
aside as impermillllibly narrowing statutory language and frustrating 
statutory policy. In re: Repeal of NJ.A.C. 6:28, 204 N.J.Super. 158, 
497 A.2d 1272 (App.Div.1985). 

Sufficient data supponing classification justifies school board's re­
quest to classify student a.o; emotionally disturbed. Oifton Board of 
Education v. J.T .• 97 N.J.A.R.2d (EDS) 121. 

School board required to continue student's placement consistent 
with IEP. C.R. v. Atlantic City Board of Hdu<.'lllion, 96 NJ.A.R.2d 
(EDS) 384. 

Six-year old who a.o;saulted teacher and other students properly 
cla.'lsified a.o; emotionally disturbed. Jersey City Board of Education v. 
T.H .• 96 N.J.A.R.2d (EDE) 358. 

Special education high school student would not be reclassified from 
neurologically impaired to autistic. R.S. v. Ridgewood Board of Edu­
cation, 96 NJ.A.R.2d (EDS) 299. 

Failure of mentally retarded student to progress supported noncon· 
sensual cla.'lllification as full-time special education student and place­
ment in moderate cognitive program. Elimbeth Board of Education v. 
L.H .. 96 N.J.A.R.2d (EDS) 297. 

Clallllification of student a.o; pereeptually impaired was ordered over 
parental llbje<.1ion w~re three child study teams agreed on student's 
11tatus a.o; disa~d. Marlboro TowrL'Ihip Board of Education v. R.F., 96 
N.J.A.R.2d (EDS) 184. 

Emotionally disturbed student was entitled to special educatkln 
cl&'l.~ification and home study. R.S. v. East Brunswick Board of 
Edu<."Otion. 96 N.J.A.R.2d (EDS) 177. 

Reimhursement of evaluation and counseling <.'O.'Its for nonclassified 
student were denied since noncla.'l!lified students are not covered under 
Individuals with Disabilities Education Act. M.C. v. Franklin Board of 
Education, 96 N.J.A.R.2d (EDS) 175. 

Student previously clas.'lified as neurologically impaired would be 
reclas.'lified as educable mentally retarded after her consistently low test 
scores were found not to be solely due to her hyperactivity and 
distractibility during test taking. A.E. v. Jersey City Board of Edu· 
cation, 96 NJ.A.R2d (EDS) 89. 

Student not eligible for special education services when no disability 
found to justify such services. F.C. v. Palmyra Hoard of Education, 96 
NJ.A.R.2d (EDS) 39. 

Multi-handicapped student was placed in private academy where 
placement in public high school would likely result in failure. C.D. v. 
West Windsor-Plainsboro Board of Education, 96 NJ.A.R.2d (EDS) 
22. 

DEPr. OF EDUCATION 

Residential placement for handicapped child denied when current 
day placement provided fair and appropriate education and residential 
placement not made for education reasons. B.L. v. Board of Education 
of the Borough of Berlin, 96 NJ.A.R.2d (EDS) 12. 

Poor academic performance and behavior nec:ellllitated child's classifi­
cation, program and placement even though parent was inaccessible 
and unresponsive. M.F. v. Piscataway Board, 9S N.J.A.R.2d (EDS) 
206. 

Student whose behavior wa.~ due directly to heavy marijuana use was 
not eligible for special education services. J.M. v. Freehold Township, 
95 N.J.A.R.2d (EDS) 133. 

DiscrepanL")' between academic performance and cognitive abilities 
did not warrant special education cla.'ISification. N.C. v. Englewood 
Board, 95 N.J.A.R.2d (EDS) 99. 

Emotionally disturbed student; special education. South Orange­
Maplewood Board of Education v. A.l., 94 NJ.A.R.2d (EDS) 168. 

Parents of rebellious student; no determination was made that 
11tudent was educationally disabled. 8.B. v. Hillsborough Board of 
Education, 94 N.J.A.R.2d (EDS) 71. 

Placement in full-time residential educational facility was not war­
ranted absent an adequate measurement of mentally disabled student's 
potential. J.C. v. Department of Human Services, 93 NJ.A.R2d 
(EDS)267. 

CtlSL'I of private schooling for handicapped child whose communica­
tion diff"~eulty was mild were not reimbursable. A.M. v. Board of 
Education, 93 N.J.A.R.2d (EDS) 133. 

Record supported classification of child as neurologically-impaired; 
placement in one ~ day kinderganen class and one ~ day neurological­
ly-impaired cla.u. D.M. v. Union City Board of Education, 92 
N.J.A.R.2d (EDS) 143. 

Student's a.o;thma did not adversely affect him so as to prevent him 
from receiving adequate instruction in regular school program; not 
chronically ill. Hopewell Valley Board of Education v. S.L., 92 
N.J.A.R.2d (EDS) 91. 

Chronically ill student not special education student entitled to 
related service of transponation. R.F. v. Hackensack Board of Edu­
cation. 92 NJ.A.R.2d (EDS) 59. 

Recovering anorexic was no longer "emotionally disturbed" or 
"chronically ill". J.C. v. Elmwood Park Board of Education, 92 
N.J.A.R.2d (EDS) 25. 

Ten-year-old student perceptually impaired; implementation of indi­
vidualized educational program ordered. In Matter of S.R., 92 
N.J.A.R.2d (EDS) 4. 

Vi.~ion and hearing difficulties did not render student classifiable a.o; 
handicapped. A.K. v. Clinton Town Board of Education, 92 
N.J.A.R.2d (EDS) I. 

Former regulations silent on reimbursement to parents. Holmdel 
Bd. of Ed. v. G.M., 6 N.J.A.R. 96 (1983). 

Proper cla.uification under former N.J.A.C: 6:28-1.2(g) of multiply 
handicapped pupil. A.N. v. Clark Bd. of Ed., S N.J.A.R. 152 (1983). 

New York resident's child, domiciled in New Jersey, not entitled to 
New Jei'SI;..'Y free education. V.R. v. Bd. of Ed., Hamburg Boro., Sus.'ICX 
Cty., 2 NJ.A.R. 283 (1980). 

Expulsion for disorderly and disruptive behavior. J.P. v. Bd. of Ed., 
Matawan-Aberdeen Regional School District, 1979 S.L.D. 382, 1979 
S.L.D.389. 

Treatment or mainstreaming concept under former N.J.A.C 6:28-2.1. 
O'L.exy v. Dd. of Ed., Deptford Twp., Gloucester Cty., 1972 S.L.D. 641. 
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6A:t4-3.6 Determination of eligibility for speeeb·language 
services 

(a) "Eligible for speech-language seJVices'' means a 
speech and/or language disorder as follows: 

1. A speech disorder in articulation, phonology, fluen­
cy, voice, or any combination, unrelated to dialect, cultur­
al differences or the influence of a foreign language, 
which adversely affects a student's educational perform­
ance; and/or 

2. A language disorder which meets the criteria of 
N.J.AC. 6A:14-3.5(c)4 and the student requires speech­
language services only. 

(b) The evaluation for a speech disorder shall be con­
ducted according to N.J.AC. 6A:14-3.4(e). Documentation 
of the educational impact of the speech problem shall be 
provided by the student's teacher. The speech disorder 
must meet the criteria in (b)1, 2, and/or 3 below and require 
instruction by a speech-language specialist: 

1. Articulation/phonology: On a standardized articu­
lation or phonology assessment, the student exhibits one 
or more sound production error patterns beyond the age 
at which 90 percent of the population has achieved mas­
tery according to current developmental norms and misar­
ticulates sounds consistently in a speech sample. 

2. Fluency: The student demonstrates at least a mild 
rating, or its equivalent, on a formal fluency rating scale 
and in a speech sample, the student exhibits disfluency in 
five percent or more of the words spoken. 

3. Voice: On a formal rating scale, the student per­
forms below the normed level for voice quality, pitch, 
resonance, loudness or duration and the condition is 
evident on two separate occasions, three to four weeks 
apart, at different times. 

(c) When the initial speech-language evaluation is com­
pleted, classification shall be determined collaboratively by 
the participants at a meeting according to N.J.AC. 
6A:14-2.3(i)l. The speech-language specialist who conduct­
ed the evaluation shall be considered a child study team 
member at the meeting to determine whether a student is 
eligible for speech-language services. A copy of the evalua­
tion report( s) and documentation of eligibility shall be given 
to the parent. 

(d) The IEP shall be developed in a meeting according to 
N.J.AC. 6A:14-2.3(i)2. The speech-language specialist shall 
be considered the child study team member, the individual 
who can interpret the instructional implications of evalua­
tion results and the seJVice provider at the IEP meeting. 
The speech-language specialist may serve as the agency 
representative at the IEP meeting. 

(e) When a student has been determined eligible for 
speech-language services and other disabilities are suspected 

6A:14-3.7 

or other services are being considered, the student shall be 
referred to the child study team. 

Amended by R.2000 d.230, effective June S, 2000. 
See: 32 NJ.R. 7SS(a), 32 N.J.R. 2052(a). 

In (c). deleted reference to adult student; in (d), substituted "may" 
for "shall not" in last sentence. 

Case Noles 

School board required to provide extended-year setvic:es to seven 
year old with speech disorder. J.M. v. Alloway Township Board of 
Education. 97 NJ.A.R.2d (EDS) 39. 

6A:t4-3.7 Individualized education pi'OII'Bm 

(a) A meeting to develop the IEP shall be held within 30 
calendar days of a determination that a student is eligible 
for special education and related services or eligible for 
speech-language services. An IEP shall be in effect before 
special education and related services are provided to a 
student with a disability and such IEP shall be implemented 
as soon as possible following the IEP meeting. 

1. At the beginning of each school year, the district 
board of education shall have in effect an IEP for every 
student who is receiving special education and related 
services from the district; 

2. The student's IEP shall be accessible to each regu­
lar education teacher, special education teacher, related 
services provider, and other service provider who is re­
sponsible for its implementation; 

3. The district board of education shall inform each 
teacher and provider described in (a)2 above of his or her 
specific responsibilities related to implementing the stu­
dent's IEP and the specific accommodations, modifica­
tions, and supports to be provided for the student in 
accordance with the IEP; and 

4. The district board of education shall ensure that 
there is no delay in implementing a student's IEP includ­
ing any case in which the payment source for providing or 
paying for special education and related services is being 
determined. 

(b) The IEP shaD be developed by the IEP team accord­
ing to N.J.AC. 6A:14-2.3(i)2 for students classified eligible 
for special education and related services or according to 
N.J.A.C. 6A:l4-3.6(d) for students classified eligible for 
speech-language services. 

(c) When developing the IEP, the JEP team shall: 

1. Consider the strengths of the student and the con­
cerns of the parents for enhancing the education of their 
child; 

2. Consider the results of the initial evaluation or 
most recent evaluation of the student and, as appropriate, 
the student's performance on any general State. or district­
wide assessment; 

14-27 Supp. 12-6-04 
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3. In the case of a student whose behavior impedes his 
or her learning or that of others, consider, when appropri­
ate, strategies, including positive behavioral interventions 
and supports to address that behavior; 

4. In the case of a student with limited English profi­
ciency, consider the language needs of the student as 
related to the IEP; 

5. In the case of a student who is blind or visuaUy 
impaired, provide for instruction in Braille and the use of 
Braille unless the IEP team determines, after an evalua­
tion of the student's reading and writing skiUs, and cur­
rent and projected needs for instruction in BraiUe that 
such instruction is not appropriate; 

6. Consider the communication needs of the student; 

7. In the case of a student who is deaf or hard of 
hearing consider the student's language and communica­
tion needs, opportunities for direct communication with 
peers and professional personnel in the student's language 
and communication mode, academic level, and full range 
of opportunities for direct instruction in the student's 
language and communication mode; 

8. Consider whether the student requires assistive 
technology devices and services. 

i. The district board of education shall ensure that 
assistive technology devices or assistive technology ser­
vices, or both, as defined in N.J.A.C. 6A:l4-1.3, are 
made available to a student with a disability if required 
as part of the student's special education, related ser­
vices or supplementary aids and services. 

ii. On a case-by-case basis, the use of school-pur­
chased assistive technology devices in a student's home 
or in other settings is required if the IEP team deter­
mines that the student needs access to those devices in 
order to receive a free, appropriate public education; 
and 

9. Beginning at age 14, or younger if determined 
appropriate by the IEP team, consider the need for 
technical consultation from the Division of Vocational 
Rehabilitation Services, Department of Labor and other 
agencies providing transition services. 

(d) With the exception of an I EP for a student classified 
as eligible for speech-language services, the IEP shall in­
clude, but not be limited to: 

1. A statement of the student's present levels of edu­
cational performance, including, but not limited to: 

i. How the student's disability affects the student's 
involvement and progress in the general curriculum; or 

ii. For preschool students, as appropriate, how the 
disability affects the student's participation in appropri­
ate activities; 

Supp. 12-6-04 14-18 
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2. A statement of measurable annual goals that shaD 
be related to the core curriculum content standards 
through the general education curriculum unless other­
wise required according to the student's educational 
needs. Such measurable annual goals shaU include 
benchmarks or short-term objectives related to: 

i. Meeting the student's needs that result from the 
student's disability to enable the student to be involved 
in and progress in the general education curriculum; 
and 

ii. Meeting each of the student's other educational 
needs that result from the student's disability; 

3. A statement of the special education and related 
services and supplementary aids and services that shall be 
provided for the student, or on behalf of the student, and 
a statement of the program modifications or supports for 
school personnel that shall be provided for the student: 

i. To advance appropriately toward attaining the 
annual goals; 

ii. To be involved and progress in the general edu­
cation curriculum according to (d)l above and to par­
ticipate in extracurricular and other nonacademic activi­
ties; and 

m. To be educated and participate with other stu­
dents with disabilities and nondisabled students; 

4. An explanation of the extent, if any, to which the 
student shaU not participate with nondisabled students in 
the general education class and in extracurricular and 
nonacademic activities; 

5. A statement of any individual modifications in the 
administration of Statewide or districtwide assessments of 
student achievement needed for the student to participate 
in such assessment. 

i. If the JEP team determines that the student shall 
not participate in a particular general Statewide or 
districtwide assessment of student achievement (or part 
of such an assessment), a statement of why that assess­
ment is not appropriate for the student according to 
N.J.A.C. 6A:14-4.11 and a statement of how that stu­
dent shall be assessed; 

6. A statement which specifies the project~d date for 
the beginning of the services and modifications described 
in (d)J above, and the anticipated frequency, location, 
and duration of those services and modifications. For in­
class resource programs, the IEP shall specify the fre­
quency and amount of instructional time the in-class 
resource teacher is present in the class; 

7. Beginning at age 14, a statement of t~e State and 
local graduation requirements that the student shall be 
expected to meet. The statement shall be reviewed annu­
ally. If a student with a disability is exempted from or 
there is a . modification to local and State high school 
graduation requirements, the statement shall include: 

u 

u 



( \ u 

/ 

'\__) 

SPECIAL EDUCATION 

i. A rationale for the exemption or modification 
based on the student's educational needs which shall be 
consistent with N.J.AC. 6A:14-4.12; and 

ii. A description of the alternate proficiencies to be 
achieved by the student to qualify for a State endorsed 
diploma. 

8. A statement of student's transition from an elemen­
tary program to the secondary program which shall be 
determined by factors including number of years in 
school; social, academic and vocational development; 
and chronological age; 

9. Beginning at age 14, or younger if determined 
appropriate by the IEP team, and updated annually, a 
statement of the transition service needs of the student 
under the applicable parts of the student's IEP that 
focuses on the student's courses of study including, when 
appropriate, technical consultation from the Division of 
Vocational Rehabilitation Services, Department of Labor 
and other agencies providing transition services; 

10. Beginning at age 16, or younger if deemed appro­
priate by the IEP team, a statement of needed transition 
services including when appropriate, a statement of the 
interagency responsibilities, or any needed linkages. Tran­
sition s~rvices are defined in N.J.AC. 6A:l4-1.3. 

i. The transition services as defined in N.J.AC. 
6A:14-l.3 shall be based on the individual student's 
needs, taking into account the student's preferences 
and interests and shall include: 

(1) Instruction; 

(2) Related services; 

(3) Community experiences; 

(4) The development of employment and other 
post-school adult living objectives; and 

(5) If appropriate, acquisition of daily living skills 
and functional vocational evaluation; 

11. The person(s) responsible to seJVe as a liaison to 
post-secondary resources and make referrals to the re­
sources as appropriate. If the student with disabilities 
does not attend the IEP meeting where transition seJVices 
are discussed, the district board of education or public 
agency shall take other steps to ensure that the student's 
preferences and interests are considered; 

12. Beginning at least three years before the student 
reaches age 18, a statement that the student and the 
parent have been informed of the rights under this chap­
ter that will transfer to the student on reaching the age of 
majority; 

13. A statement of how the student's progress toward 
the annual goals described in (d)2 above will be mea­
sured; and 
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14. A statement of how the student's parents will be 
regularly informed of their student's progress toward the 
annual goals and the extent to which that progress is 
sufficient to enable the student to achieve the goals by the 
end of the year. The parents of a student with a disabili­
ty shall be informed of the progress of their child at least 
as often as parents of a nondisabled student are informed 
of their child's progress. 

(e) The IEP for the student classified as eligible for 
speech-language services shall include (d)1 through 6, 13 
and 14 above. When appropriate, (d)9, 10, 11 and 12 above 
shall be included. The statement of the current educational 
status in (d)1 above shaD be a description of the student's 
status in speech-language performance. Students who are 
classified as eligible for speech-language services shall not 
be exempted from districtwide or Statewide assessment. 

(f) If an agency other than the district board of education 
fails to provide the transition services included in the stu­
dent's individualized education program, the district board 
of education shall reconvene a meeting of the IEP partici· 
pants. Alternative strategies to meet the student's transi­
tion objectives shall be identified. 

(g) If an agency invited to send a representative to the 
IEP meeting does not do so, the district board of education 
shall take other steps to obtain the participation of the other 
agency in the planning of any transition services. 

(h) Annually, or more often if necessary, the IEP team 
shall meet to review and revise the IEP and determine 
placement as specified in this subchapter. 

1. The annual review of the IEP for a preschool 
student with disabilities shall be completed by June 30 of 
the student's last year of eligibility for a preschool pro· 
gram. 

2. The annual review of the IEP for an elementary 
school student with disabilities shall be completed by June 
30 of the student's last year in the elementary school 
program. The annual review shall include input from the 
staff of the secondary school. 

(i) The IEP team shall review: 

1. Any lack of expected progress toward the annual 
goals and in the general curriculum, where appropriate; 

2. The results of any reevaluation conducted accord­
ing to N.J.A.C. 6A:14-3.8; 

3. Information about the student including informa· 
tion provided by the parents, current classroom-based 
assessments and observations, and the observations of 
teachers and related services providers; 

4. The student's anticipated needs; or 

5. Other relevant matters. 
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(j) Signatures of those persons who participated in the 
meeting to develop the IEP shall be maintained and a copy 
of the IEP shall be provided to the parents. 

(k) When the parent declines participation in an IEP 
meeting or is in disagreement with the recommendations, 
the remaining participants shall develop a written IEP in 
accordance with this section. However, initial implementa­
tion of special education cannot occur until consent is 
obtained or a due process hearing decision is issued. For 
other than initial implementation of special education, con­
sent is not required. The parents shall be provided written 
notice according to N.J.A.C. 6A:14-2.3(e) and (f). 

Amended by R.l998 d.S27. effective N<Wember 2, 1998. 
See: 30 NJ.I~. 28S2(a). JO N.J.R. 3941(a). 

In (d)3. n.."WW'llte the introductory paragraph. 
Amended by R.2000 d.230, effective June 5. 20110. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote the section. 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a). 35 NJ.R. 4714(c). 

In (d).'ii, inserted "geneml" following "particular" and amended 
NJAC reference. 

Case Notes 
Participation by representatives of both school districts in which 

disabled child of divorced parents with joint custody resided. in devel­
oping and reviewing individualized educational plan (II:!P), would not 
be inconllistent with Individuals With Disabilities Education Act 
(IDEA) nor New Jersey Administrative Code pr<Wision for IEP team to 
develop and periodically review child's IEP. where (IDEA) required 
team that developed and reviewed IEP to be ''individualized" and to 
include child's parents, at least one of the child's teachers, and a 
repre.'lentative of the local school district, and allowed partil.'ipation of 
other individuals who had knowledge or special expertise regarding 
child. Sommerville Bd. of Educ. v. Manville, 167 NJ. 55 (2001). 

Failure to mainstream to maximum extent may not necessarily mean 
that school has di!!CI'iminated on basis of handicap in violation of the 
Rehabilitation Act. Oberti by Obeni v. Board of Educ. of Borough of 
Clementon School Dist .. C.A.3 (NJ.)1993. 995 F.2d 1204. 

Failure to meet burden of proving by preponderance of the evidence 
that child could not be educated in regular classroom. Oberti by 
Oherti v. Board of Educ. of Borough of Clementon School Di.~t., C.A.3 
(N.J.)1993, 995 F.2d 1204. 

There is presumption in favor of placing child, in neighborhood 
school. Oberti by Oberti v. Board of Educ. of Borough of Clementon 
School Dist., C.A.3 (N.J.)I993, 99S F.2d 1204. 

Recommended placement in new public school program did not 
violate the IndividuaL'! with Disabilities Education Act (IDEA). 
Fuhrmann on Behalf of Fuhrmann v. East Jlanover Bd. of Educ., C.A.3 
(N.J.)I993, 993 F.2d 1031, rehearing denied. 

Recommended placement in preschool handicapped program satis­
fied requirement for an ·•appropriate" education. Fuhrmann on Behalf 
of Fuhrmann v. Ea.'lt Hanover Bd. of Educ., C.A.3 (NJ.)I993, 993 F.2d 
1031. rehearing denied. 

"Progress key" method of setting out educational objectives and 
student's pmgrcs.<~ toward those objectives, a.'l employed in Individual 
Education Program (I EP) prepared by school district for severely 
disabled student. did not satisfy procedural requirements of Individuals 
with Disabilities Education Act (IDEA) and New Jersey law with 
respect to pr<Wisioo of statement of annual goals with specific measura­
ble objectives. and of evaluation criteria related to .those goals and 
ubjectives. despite fact that "progress key" method had been appr<Wed 
by state Department of Education. D.B. v. Ocean Tp. Bd. of Educ., 
98$ F.Supp. 457 (D.N.J. 1997). 

DEPr. OF EDUCATION 

Parent's lack of consent no bar to implementing properly produced 
education plan for special education student. Riverton Board of 
Education v. A.L, 97 N.J.A.R.2d (EDS) 130. 

Delay seeking relief from poor grades defeats emergency petition. 
J.T. v. Holmdel Board of Education, 97 NJ.A.R.2d (EDS) 129. 

Student granted compensatory education after inappropriate special 
education placement. T.B. v. Camden Vocational Technical High 
School and Lower Camden County Regional High School District 
Number I, 97 NJ.A.R.2d (EDS) 104. 

School board required transportation only from child's home. I.D. 
and M.D. v. Board of Education of the Township of Hazlet, 97 
N.J.A.R.2d (EDS) 33. 

Parents do have right to question whether program in settlement 
agreement meets requirements of statute if there has been change in 
circumstances. D.R. by M,R. v. East Brunswick Bel. of Educ., D.NJ. 
1993,838 F.Supp. 184, on remand 94 NJ.AR.2d(EDS) 145. 

Settlement agreement wos unambiguous. D.R. by M.R. v. East 
Brun~owick Bd. of Educ., D.N.J.1993, 838 F.Supp. 184, on remand 94 
NJ.A.R.2d(EDS) 145. 

School district improperly failed to consider les.'i restrictive place­
ments. Oberti by Oberti v. Board of Educ. of Borough of Clementon 
School Dist., D.NJ.I992, 801 F.Supp. 1392, order affirmed and re­
manded 995 F.2d 1204. 

Violation of lndi»iduals With Disabilities Education Act; failure to 
provide adequate supplementary aids and services to kindergarten 
student. Obeni by Obeni v. Board of Educ. of Borough of Oementon 
School Dist., D.N.J. 1992, 801 F.Supp. 1392, order affirmed and re­
manded 995 F.2d 1204. 

Behavior problem.~ during kindergarten year were not basis for 
placement of child in segregated special education class. Obeni by 
Oberti v. Board of Educ. of Borough of Clementon School Dist., 
D.NJ.l992, 789 F.Supp. 1322. 

Placement in segregated, self-contained special education cla.'ili was 
flawed Individualized Education Program. Oberti by Oberti v. Board of 
Educ. of Borough of Clementon School Dist., D.NJ.I992, 789 F.Supp. 
1322. 

Parents of disabled students failed to sustain their burden of demon­
stmting that state special education regulations were arbitmry, capri· 
cious. or unrea.'IOnable. or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or state special education 
laws. Baer v. Klagholz, 771 A.2d 603 (2001). 

State special education regulations governing consultation for transi­
tion services with the state Division of Vocational Rehabilitation Ser­
vices (DVRS) and unspecified ·'other agencies" were sufficiently broad 
to encompa.'ili con.'IUitation with state Division of Developmental Dis­
abilities (ODD) and Department of Human Services, Commission for 
the Blind and Visually Impaired (CBVI), os Individuals with Disabilities 
Education Act (IDEA) did not require specific reference to agencies 
serving the blind or those so severely developmentally disabled as to be 
unemployable. Baer v. Klagholz, 771 A.2d 603 (2001). 

Regulation governing education of handicapped students impermissi· 
bly narrowed scope of Individuals with Disabilities Education Act 
(IDEA) with respect to pr<Wision of assistive technology and services; 
regulation failed to expre.'ilily or impliedly incorpomte federal require­
ments and did not adequately define crucial terms. Matter of Adop­
tion of Amendment.., to N.J.A.C. 6:28-2.10, 3.6, and 4.3, 30S N.J.Super. 
389, 702 A.2d 838 (A.D. 1997). 

Focus of appropriateness is on program offered and not on progmm 
that could have been provided. Lascari v. Board of Educ. of Ramapo 
Indian Hills Regional High School Dist., 116 NJ. 30, 560 A.2d 1180 
(1989). 

Standard of appropriateness i.'l whether program allows child "to best 
achieve success. in learning." Lascari v. Board of Educ. or Ramapo 
Indian Hills Regional High School Dist., 116 N.J. 30, 560 A.2d 1180 
(1989). 
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Program wa.o; deficient where its goals could not be objectively 
evaluated. Lascari v. Board of Educ. of Ramapo Indian Hills Regional 
High School Dist., 116 NJ. 30, 560 A.2d 1180 (1989). 

Parent.'! awarded private education reimbursement following improp­
er placement by child study team entitled to interest on expenses from 
date of disbursement. Fallon v. Bd. of Ed., Scotch Plains-Fanwood 
School District, Union Cty., 185 N.J.Super. 142, 447 A.2d 607 (Law 
Div.l982). 

Regulations of the State Board of Education adopted. New Jersey 
Assn. for Retarded Citizens, Inc. v. State Dept. of Human Services, 89 
N.J. 234, 445 A.2d 704 (1982). 

Modification of special education program for student with articula­
tion disability did not violate her federal rights. Norwood Board of 
Education v. C.C., 96 N.J.A.R.2d (EDS) 108. 

Individualized education program sufficient if in compliance with 
statutory order. C.L. v. State-Operated School District of Jeney City, 
96 N.J.A.R.2d (EDS) 83. 

Request for extended day supplemental instruction and extended 
school year denied when classified student's individualized education 
program (IEP) found llllfficient without such semces. S.R. v. Manas­
quan Board of Education, 96 NJ.A.R.2d (EDS) 32. 

Child with im:reasing difficulties in reading and spelling required 
perceptually impaired classification to provide him with necessary sup­
port in a special education program. Spring Lake Board v. P.M., 9S 
N.J.A.R.2d (EDS) 267. 

Neighborhood schoc,l with separated first grade classes was most 
appropriate placement for perceptually impaired student whose atten­
tion wa.'l easily distracted. I.M. v. Atlantic City Board, 9S N.J.A.R2d 
(EDS)2SO. 

Father's unexcused failure to appear following notice required dis­
missal of request for due process hearing on disciplined student's 
individualized education program. G.M. v. Vineland Board, 95 
N.J.A.R.2d (EDS) 233. 

Perceptually impaired child was entitled to an extended school year 
in form of rwe hours per week of summer tutorial a.'ISi.'ltance with 
rea.'IODable and necessary travel expenses. C.O. v. Old Bridge Board, 
95 N.J.A.R.2d (EDS) 221. 

Agreement with parent and individualized educational program both 
established n=sponsibility of school board for orthopedically handi­
capped child's occupational and physically therapy during summer 
month.'i. West Milford v. C. F., 95 N.J.A.R.2d (EDS) 204. 

Behavioral difficulties of disabled student precluded mainstn=aming 
in regular school setting. J.T. v. Collingswood Board, 9S NJ.A.R.2d 
(EDS) 129. 

Student with attention deficit disorder was more appropriately placed 
in private school. R.S., A Minor v. We.'lt Orange Board, 95 N.J.A.R.2d 
(EDS) 59. 

Disabilitie.'i of emotionally disturbed and gifted student were not 
sufficient to warrant removal from regular setting. Matawan-Aberdeen 
v. R.C., A Minor, 95 N.J.A.R.2d (EDS) 29. 

Current placement in public school system, ro~ther than residential 
placement, was more appropriate for multiply handicapped child. J.M. 
v. Board of Education, 95 N.J.A.R.2d (EDS) 10. 

Classified student entitled to transfer from special education clas.>~ to 
comparable mainstream class. P.O. v. Hasbrouck Heights Board of 
Education, 95 N.J.A.R.2d (EDS) 5. 

Teachers could amend individuali1.ed educational plan to assist neu­
rologically impaired child during epileptic seizures. S.O. v. West 
Orange, 95 N.J.A.R.2d (EDS) 1. 

Deaf student entitled to attend summer school. R.C. v. Jersey City 
State-Operated School District, 94 N.J.A.R.2d (EDS) 166. 

6A:14-3.7 

Request for an extended school year program was denied for multi­
ply handicapped 14-year old. J.B. v. Middletown Township Board of 
Education, 94 NJ.A.R.2d (EDS) 129. 

Denial of emergency transfer of emotionally disturbed child to prior 
school wa.o; proper. A.W. v. Jefferson Township Board of Education, 
94 NJ.A.R.2d (EDS) 51. 

Request to modify special education student's individual education 
plan was properly denied. E.J. v. Mansfield Board of Education, 94 
NJ.A.R.2d (EDS) 3. 

Classification of 15-year-old child born with Down's syndrome as 
TMR and to recommend placement in TMRJEMR program at high 
school was appropriate. J.B. v. West Orange Board of Education, 93 
NJ.A.R2d (EDS) 294. 

Educational needs of 4-year-old autistic child were met by placement 
in preschool handicapped program. K.M. v. Franklin Lakes, 93 
N.J.A.R.2d (EDS) 213. 

Personalized educational program and support services were suffi­
cient to allow handicapped student to make sisnificant educational 
progress. U.K. v. Union County Board, 93 NJ.A.R2d (EDS) 161. 

Significant resression required extension of school year for multiply 
handicapped student J.C. v. Wharton, 93 N.J.A.R2d (EDS) 152. 

Student's explosive and violent behavior required placement in struc­
tured educational environment. Ocean City v. J.W, 93 N.J.A.R2d 
(EDS) 147. 

Severely disabled child required school district to comply with Indi­
vidualized Education Policy in order to deliver a free and appropriate 
education. E.M., a Child v. West Orange, 93 N.J.A.R.2d (EDS) 111. 

County region school district failed to establish that self-contained 
Trainable Mentally Retarded program at in-district school was appro­
priate educational program for Downs Syndrome student A.R v. 
Union County Regional High School District, 93 N.J.A.R2d (EDS) 48. 

Record established that Individualized Education Prosram for 
10-year-old neurologically impaired student should be implemented. 
Jersey City School District v. N.O., 93 N.J.A.R2d (EDS) 28. 

Program designed and implemented by child study team was ade­
quate; expenditures for outside tutorins not reimbursable. S.A. v. 
Jackson Board of Education, 92 N.J.A.R.2d (EDS) 256. 

Appropriate placement for 12-year-old multiply handicapped student 
was Township public school system; appropriate individualized edu­
cational program could be developed. T.H. v. Wall Township Board of 
Education, 92 NJ.A.R.2d (EDS) 227. 

Evidence supported in-district placement of neurologically impaired 
student; parents' preference for out-of-district placement only one 
factor in decision. S.A. v. Board of Education of Township of North 
Brunswick, 92 N.J.A.R.2d (EDS) 220. 

Record established that current day placement wa.'i least restrictive 
and appropriate education for emotionally disturbed 11-year-old boy. 
R.R. v. Mt. Olive Board of Education, 92 N.J.A.R.2d (EDS) 205. 

Record established that multiply handicapped student's educational 
needs could not be met by perceptually impaired class offered by board 
of education. Alloway Township Board of Education v. M.P., 92 
NJ.A.R.2d (EDS) 202. 

Parents not entided to reimbursement for placement at nonpublic 
school; flaws in Individualized Education Program not result in signifi­
cant harm; oo showing that academic program of school met require­
ments of Program. N.P. v. Kinnelon Board of Education, 92 
N.J.A.R.2d (EDS) 190. 

Placement of attention deficit disorder student in resional school 
district program was most appropriate and least restrictive placement. 
T.P. v. Delaware Valley Board of Education, 92 NJ.A.R.2d (EDS) 175. 
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Placement at nonpublic school not authorized; no valid individual­
ized education program. M.Y. v. Fair Lawn Hoard of Education, 92 
N.J.A.R.2d (EDS) 163. 

Perceptuully impaired student not provided with appropriate edu­
cation; private school tuition reimbursement. J.H. v. Bernardsville 
Board of Education. 92 N.J.A.R.2d (EDS) 147. 

Student cla'lsified as socially maladjusted was entitled to emergent 
relief authorizing him to participate in high school graduation ceremo­
nies. B.M. v. King.'lWay Regional Board of Education, 92 N.J.A.R.2d 
(EDS) 130. 

Appropriate placement of 6-year-old, neurologically impaired stu­
dent wa.'i in self-contained neurologically impaired special education 
class at in-district school. A.F. v. Roselle Board of Education, 92 
N.J.A.R.2d (EDS) 118. 

Mainstreaming sixth grade student lin remainder of school year not 
shown to he appropriate. D.E. v. Woodcliff Lake Board of Education, 
92 N.J.A.R.2d (EDS) 116. 

Out-of-state residential school appropriate placement for 16-year-old 
boy who was auditorily and emotionally impaired. J.l1• v. Metuchen 
Board of Education, 92 N.J.A.R.2d (EDS) 110. 

Individualized Education Plan recommending that perceptually im­
paired student be educated at public middle school was appropriate. 
Passaic Hoard of Education v. E.G .• 92 N.J.A.R.2d (EDS) 86. 

Morning preschool handicapped class placement sufficient. M.G. v. 
Ea.'it Brunswick Board of Education. 92 N.J.A.R.2d (EDS) 84. 

Placement of hearing-impaired child; local elemental}' school appro­
priate. A.M. v. Madison Board of Education, 92 N.J.A.R.2d (EDS) Sl. 

Former regulations silent on reimbursement, although sanctioned by 
Commissioner. Holmdel Bd. of Ed. v. G.M., 6 N.J.A.R. 96 (1983). 

Residential program for multiply handicapped pupil determined to 
be least restrictive appropriate placement under former N.J.A.C. 
6:28-2.2. A.N. v. Clark Bd. of Ed., S N.J.A.R. 152 (1983). 

Under former N.J.A.C. 6:28-4.3 and 4.8, a school board is responsi­
ble for residential costs when an appropriate nonresidential placement 
is not available. A.N. v. Clark Bd. of Ed., 5 N.J.A.R. 152 (1983). 

Disparate treatment of neurologically versu.'i perceptually impaired 
pupils (citing former regulations.). M.D. v. Bd. of Ed .• Rahway, Union 
Cty., 1976 S.L.D. 323, 1976 S.L.D. 333, 1977 S.L.D. 1296. 

Law Reviews and Journal Commentaries 

Inclusion for the Developmentally Disabled Child. Michael I. lnzel­
buch, 222 N.J.L.J. 22 (2003). 

6A: 14-3.8 Reevaluation 

(a) Within three years of the previous classification, a 
multi-disciplinary reevaluation shall be completed to deter­
mine whether the student continues to be a student with a 
disability. Reevaluation shall be conducted sooner if condi­
tions warrant or if the student's parent or teacher requests 
the reevaluation. When a reevaluation is conducted sooner 
at the request of a parent or teacher, or because conditions 
warrant, the reevaluation shall be completed without undue 
delay. 

(b) As part of any reevaluation, the IEP team shall 
determine the nature and scope of the reevaluation accord­
ing to the following: 

l. The IEP team shall review existing evaluation data 
on the student, including: 

DEPT. OF EDUCATION 

i. Evaluations and information provided by the par­
ents; 

ii. Current classroom based assessments and obser­
vations; and 

iii. Observations by teachers and related services 
providers; and 

2. On the basis of that review, and input from the 
student's parents, the IEP team shall identify what addi­
tional data, if any are needed to determine: 

i. Whether the student continues to have a disability 
according to N.J.A.C. 6A:14-3.5(c) or 3.6(a); 

ii. The present levels of performance and edu­
cational needs of the student; 

iii. Whether the student needs special education 
and related services; and 

iv. Whether any additions or modifications to the 
special education and related services are needed to 
enable the student with a disability to meet annual 
goals set out in the IEP and to participate, as appropri­
ate, in the general education curriculum. 

3. If the IEP team determines that no additional data 
are needed to determine whether the student continues to 
be a student with a disability, the district board of edu­
cation: 

i. Shall provide notice according to N.J.A.C. 
6A:l4-2.3(e) and (f) to the student's parents of that 
determination and the right of the parents to request 
an assessment to determine whether the student contin­
ues to be a student with a disability; and 

ii. Shall not be required to conduct such an assess­
ment unless requested by the student's parents; 

4. If additional data are needed, the IEP team shall 
determine which child study team members and/or spe­
cialists shall administer tests and other assessment proce­
dures to make the required determinations in (b)2i 
through iv above. 

(c) Prior to conducting any assessment as part of a 
reevaluation of a student with a disability, the district board 
of education shall obtain consent from the parent according 
to N.J.A.C. 6A:l4-2.3(a)3. 

(d) Individual assessments shall be conducted according 
to N.J.A.C. 6A:14-3.4(d)l through 3 or 3.4(e), as appropri­
ate. 

(e) A reevaluation shall be conducted when a change in 
eligibility is being considered, except that a reevaluation 
shall not be required before the termination of a student's 
eligibility under this chapter due to graduation or exceeding 
age 21. 

(f) When a reevaluation is completed: 
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l. A meeting of the student's IEP team according to 
N.J.A.C. 6A:l4-2.3(i)2 or 3.6(c) shall be conducted to 
determine whether the student continues to be a student 
with a disability. A copy of the evaluation report(s) and 
documentation of the eligibility shall be given to the 
parent. 

2. If the student remains eligible, an IEP team meet­
ing according to N.J.A.C. 6A:l4-2.3(i)2 or 3.6(d) shall be 
conducted to review and revise the student's IEP. 

(g) By June 30 of a student's last year of eligibility for a 
program for preschoolers with disabilities, a reevaluation 
shall be conducted and, if the student continues to be a 
student with a disability, the student shall be classified 
according to N.J.A.C. 6A:l4-3.5(c) or 3.6(a). 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Rewrote (b); amended (c) and (e); in (f)l, deleted "or adult 
student" following "parent" in the second sentence; added (g). 
Amended by R.2001 d.397, effective November 5, 2001. 
Sec: 33 N.J.R. 2375(a), 33 N.J.R. 3735(b). 

In (d), substituted "through 3" for "and 2". 

Case Notes 

There was no significant change in student's placement; board of 
education was not obligated to secure new placement and develop new 
individualized education plan upon student's expulsion. Field v. Had­
donfield Bd. of Educ., D.N.J.I991, 769 F.Supp. 1313. 

Student ordered to undergo psychiatric evaluation. Vernon Town­
ship v. G. f., 97 N.J.A.R.2d (EDS) 56. 

Testing results indicating special education student no longer percep­
tually impaired justifies declassification. C.W. v. Southern Gloucester 
County Regional, 97 N.J.A.R.2d (EDS) 34. 

Parents do have right to question whether program in settlement 
agreement meets requirements of statute if there has been change in 
circumstances. D.R. by M.R. v. East Brunswick Bd. of Educ., D.N.J. 
1993, 838 F.Supp. 184, on remand 94 N.J.A.R.2d(EDS) 145. 

Settlement agreement was unambiguous. D.R. by M.R. v. East 
Brunswick Bd. of Educ., D.N.J.l993, 838 F.Supp. 184, on remand 94 
N.J.A.R.2d(EDS) 145. 

School board's current out-of-district dayschool placement, rather 
than residential placement requested by parents, was most appropriate 
placement for neurologically impaired student with aggressive and 
disruptive behavior. K.J. v. Runnemede Board of Education, 95 
N.J.A.R.2d (EDS) 257. 

School board's current out-of-district dayschool placement, rather 
than residential placement requested by parents, was most appropriate 
placement for neurologically impaired student with aggres.<~ive and 
disruptive behavior. B.C. v. Flemington-Raritan Board, 95 N.J.A.R.2d 
(EDS) 255. 

Student suspended for posing threat to others could not return 
without reevaluation. Englewood Board v. C.M., 95 N.J.A.R.2d (EDS) 
112. 

Nosebleeds did not pose serious enough problem to warrant emer­
gent relief in form of home in.o;truction. Mount Laurel Board v. C.S., 
95 N.J.A.R.2d (EDS) 110. 

Student with aggressive behavior was withdrawn from school pending 
re-evaluation in order to protect fellow student.~. Brick Township v. 
P.M., 95 N.J.A.R.2d (EDS) 83. 

6A:l4-3.9 

Scores and assessments established need to change student's classifi­
cation to multiply handicapped. L.R. v. North Plainfield, 95 
N.J.A.R.2d (EDS) 72. 

Current placement in public school system, rather than residential 
placement, was more appropriate for multiply handicapped child. J.M. 
v. Board of Education, 95 N.J.A.R.2d (EDS) 10. 

Reevaluation of disabled child was proper. P.B. v. Wayne Board of 
Education, 94 N.J.A.R.2d (EDS) 69. 

Reclassification of multiply handicapped child as eligible for day 
training was improper. A.V. v. Branchburg Board of Education, 94 
N.J.A.R.2d (EDS) 62. 

Returning child to mainstream school was appropriate. D.F. v. 
Carteret Board of Education, 94 N.J.A.R.2d (EDS) 19. 

Returning child to main.~tream school; child was no longer multiply 
handicapped. D.F. v. Carteret Board of Education, 94 NJ.A.R.2d 
(EDS) 19. 

Classification of neurologically impaired student changed to emotion· 
ally disturbed. D.l. v. Teaneck, 93 NJ.A.R.2d (EDS) 237. 

6A:14-3.9 Related se"ices 

(a) Related services including, but not limited to, coun­
seling, occupational therapy, physical therapy and speech­
language services shall be provided to a student with a 
disability when required for the student to benefit from the 
educational program. Related services shall be provided by 
appropriately certified and/or licensed professionals as spec­
ified in the student's IEP and according to the following: 

1. Counseling services that are provided by school 
district personnel shall be provided by certified school 
psychologists, social workers or guidance counselors. 

2. Counseling and/or training services for parents shall 
be provided to assist them in understanding the special 
educational needs of their child. 

3. Speech and language services may be provided as a 
related service to a student wbo is classified as "eligible 
for special education and related services." Assessment by 
a speech-language specialist is required. The student shall 
meet the eligibility criteria for the classification of "eligi­
ble for speech-language services" but shall not be classi­
fied as such. 

4. Occupational therapy and physical therapy may be 
provided by therapy assistants under the direction of the 
certified and, where required, licensed therapist in accor­
dance with all applicable State statutes and rules. 

i. Prior to the provision of occupational therapy, 
assessment by a certified (and, where required, li­
censed) occupational therapist and development of an 
IEP are required. 

ii. Prior to the provision of physical therapy, assess­
ment by a certified and licensed physical therapist and 
development of an IEP are required. 

5. A district board of education or approved private 
school for the disabled may contract for the provision of 
speech-language services, counseling services, occupation-

14-33 Supp. 10-6-03 



6A:l4-3.9 

al therapy, and/or physical therapy in accordance with 
N.J.A.C. 6A:l4-5. 

6. Recreation shall be provided by certified school 
personnel. 

7. Transportation shall be provided in accordance 
with N.J.A.C. 6A:27-5. 

8. Other related services shall be provided as specified 
in the student's IEP. 

(b) School personnel may give advice to parents regard­
ing additional services which are not required by this chap­
ter. Such advice places no obligation on the district board of 
education to provide or fund such services. 

New Rule. R.2003 d.387. effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 NJ.R. 4714(c). 

SUBCHAPTER 4. PROGRAMS AND 
INSTRUCfiON 

6A:l4-4.l General requirements 

(a) Each district board of education shall provide edu­
cational programs and related services for students with 
disabilities required by the individualized education pro­
grams of those students for whom the district board of 
education is responsible. 

(b) A district board of education proposal to establish, 
change or eliminate special education programs or services 
shall be approved by the Department of Education through 
its county offices. 

(c) The length of the school day and the academic year of 
programs for students with disabilities, including preschool­
ers with disabilities, shall be at least as long as that estab­
lished for nondisabled students. 

(d) Programs for preschoolers with disabilities shall be in 
operation five days per week, one day of which may be used 
for parent training and at least four days of which shall 
provide a minimum total of 10 hours of student instruction, 
with the following exception: 

1. Preschool disabled classes shall operate at least as 
long as any district program for nondisabled preschoolers, 
but not less than 10 hours per week. 

(e) If a classroom aide is employed, he or she shall work 
under the direction of a principal, special education teacher, 
general education teacher or other appropriately certified 
personnel in a special education program. The job descrip­
tion of a classroom aide shall be approved by the Depart­
ment of Education through its county offices. 

DEPJ'. OF EDUCATION 

(f) Physical education services, specially designed if nec­
essary, shall be made available to every student with a 
disability age fiVe through 21, including those students in 
separate facilities. 

(g) When a student with a disability transfers from one 
New Jersey school district to another or from an out-of­
State school district to a New Jersey school district, the child 
study team of the district into which the student has trans­
ferred shall conduct an immediate review of the evaluation 
information and the IEP. 

1. If the parents and the district agree, the IEP shall 
be implemented as written. 

2. The student shall immediately be provided a pro­
gram through an interim IEP that is consistent with the 
current IEP when: 

i. The district disagrees with the current evaluation 
and/or the current individualized education program; 

ii. The parent disagrees with the proposed revisions 
to the individualized education program; and/or 

iii. Supplemental evaluations are required. 

3. When the records from the previous school district 
are incomplete or not available, the district shall immedi­
ately place the student into an interim educational pro­
gram consistent with the available information. The dis­
trict shall complete any evaluations and develop or revise 
the IEP without delay. 

(h) When the JEP of a student with a disability does not 
describe any restrictions, the student shall be included in the 
regular school program provided by the district board of 
education. 

1. When instruction in health, industrial arts, fine arts, 
music, home economics, and other regular education pro­
grams is provided to groups consisting solely of students 
with disabilities, the size of the groups and age range shall 
conform to the requirements for special class programs 
described in this subchapter. An exception to the age 
range and group size requirements may be requested by 
writing to the Department of Education through the 
county office according to N.J.A.C. 6A:l4-4.10. 

2. When students with disabilities participate in physi­
cal education, intramural and interscholastic sports, non­
academic and extracurricular activities in groups consist­
ing solely of students with disabilities, the age range and 
group size shall be based on the nature of the activity, 
needs of the students participating in the activity and the 
level of supervision required. 

(i) Each district board of education, through appropriate 
personnel, shall establish and implement a plan to evaluate 
special education programs and services according to 
N.J.S.A. 18A:7A-10, 11, 14, and 14.1 and this chapter. 
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G) Each district board of education shall ensure that all 
students with disabilities have available to them the variety 
of educational programs and services available to nondisa­
bled students. 

(k) The district board of education shall provide the 
parent with the opportunity to observe the proposed edu­
cational placement prior to implementation of the IEP. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

ln (e), in.o;erted a reference to preschoolers with disabilities; in (d), 
in.o;erted "with the following exception" in introductory paragraph and 
added I; in (g)2, added ''immediately"; in (k), deleted a reference to 
adult student. 

Case Notes 

Former standard of service for local school bd.~. incorporated into the 
Federal Education of the Handicapped Ac:t. Bd. of Educ. of E. 
Windsor Regional School v. Diamond, 808 F.2d 987 (3rd Cir.1986). 

Regulatory description of appropriate educational program being one 
in the least restrictive environment found to mean least even in which 
educational progress rather than regression can take place. Bd. of 
Educ. of E. Windsor Regional S"'hool District v. Diamond, 808 F.2d 
987 (3rd Cir.l986). 

Focus in determining appropriatenes..~ of program i.'l on program 
offered. La.'IC&ri v. Board of Educ. of Ramapo Indian HilL~ Regional 
High School Dist., 116 N.J. 30, 560 A.2d 1180 (1989). 

Student entitled to same-sex aide for personal care during overnight 
camping trip. M.W. v. Shamong Township Board of Education, 97 
N.J.A.R.2d (EDS) 102. 

Petition regarding responsibility for costs of special education stu­
dent's academic: program wa.'l dismissed for lack of jurisdiction; alloca· 
tion of costs wa.~ provided for in contract, and Commissioner of 
Education cannot decide issues of contract law. Cherry Hill v. Bor· 
ough of Haddonfield, 96 N.J.A.R.2d (EDU) 1032 

Handicapped child entitled to same number of school hours offered 
to non-handicapped children of same age. D.S. v. Cres.'lkill Board of 
Education, 96 N.J.A.R.2d (EDS) 379. 

Failure to show that special education student had substantially 
regressed during the summer supported denial of extended school year 
services. ~.T.v. Ewing Board of Education, 96 NJ.A.R.2d (EDS) 283. 

Adverse outcome of prior federal lawsuit brought by handicapped 
former student against school board for failure to comply with IEP 
barred current action by student against board. E.A. v. Willingboro 
Township Board of Education, 96 N.J.A.R.2d (EDS) 113. 

Child with increasing difficulties in reading and spelling required 
perceptually impaired classification to provide him with necessary sup· 
pon in a special education program. Spring Lake Board v. P.M., 95 
N.J.A.R.2d (EDS) 267. 

Perceptually impaired child was entitled to an extended school year 
in form of five hours per week of summer tutorial assistance with 
reasonable and necessary travel expenses. C.G. v. Old Bridge Board, 
95 N.J.A.R.2d (EDS) 221. 

6A:l4-4.1 

Educational placement out of district was appropriate for perceptual· 
ly impaired student's educational needs despite parent's noncoopera· 
tion. P.M. v. Brick Township Board, 9S NJ.A.R.2d (EDS) 201. 

Residential placement for multiply handicapped child with various 
diagnosed disorders ranging from loving to potentially injurious was 
only appropriate placement in least restriclive environment. Z.D. v. 
Fon Lee Board v. 95 N.J.A.R.2d (EDS) 193. 

Services of education expert for special education child with mal· 
adaptive behavior were no longer necessary. Services of B.L v. 
Englewood City Board, 95 N.J.A.R.2d (EDS) 125. 

Student with multiple disabilities required extra year of special 
education due to chronic absenteeism. G.K. v. Roselle Borough. 9S 
N.J.A.R.2d (EDS) 86. 

Placement out-of-district was not appropriate for handicapped child 
when opportunities in district were equal. LA. v. Union County, 9S 
NJ.A.R.2d (EDS) 78. 

Provision of all special education services based upon 180-day school 
year. S.M. v. Township Board of Education, 94 NJ.A.R.2d (EDS) 176. 

Residential school placement; behavioral problems manifested only 
in the home environment. R.W. v. Howell Township Board of Edu· 
cation, 94 NJ.A.R.2d (EDS) 39. 

Multiply handicapped student; transportation by bus company other 
than one retained by school board. N.S. v. Trenton Board of Edu­
cation, 94 NJ.A.R.2d (EDS) 36. 

Removal of an emotionally disabled child from a private school and 
placing him in public school was not detrimental. In the Matter of 
J.C., 94 NJ.A.R.2d (EDS) IS. 

Placement of an emotionally handicapped and learning disabled child 
in a special education program was warranted. Ewing Township Board 
of Education v. J.R., 94 NJ.A.R.2d (EDS) 11. 

Constant attention by a registered or licensed practical nurse re· 
quired by a severely handicapped student was a medical need. C.F. v. 
Roxbury Township Board of Education, 94 N.J.A.R.2d (EDS) 6. 

School board would not be liable for expenses or student's attend­
ance at private unapproved placement. C.D. v. Wanaque Board of 
Education, 93 NJ.A.R.2d (EDS) 304. 

Program provided by school board; appropriate for child's learning 
disability. J.M. v. Manville Bd. or Educ., 93 NJ.A.R.2d (EDS) 100. 

Board of education had appropriately addressed visually impaired 
19-year-old's educational, oca~pational therapy, mobility and other 
needs; no obligation to provide special education services following 
graduation. Ll. v. Montville Board of Education, 93 NJ.A.R.2d 
(EDS) 1. 

Changing placement of 10-year-old Downs Syndrome student to in· 
district special education class was not warranted. Lakewood Board of 
Education v. M.C., 92 NJ.A.R.2d (EDS) 244. 

Petitioners' action to require local school board to pay residential 
costs and tuition n:troactively denied. M.B., Through His Parents, 
R.B. and J.B. v. Bernards Twp. Bd. or Educ., 9 NJ.A.R. 179 (1985). 

Regulations contain standards for provision of remedial and auxiliary 
services to non-public school students; future contract for such services 
forbidden due to contractor's financial standing and fiSCBI practices. 
New Jersey Education Assn. v. Essex Cty. Educational Services Com· 
mission, S N.J.A.R. 29 (1981 ). 
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6A:l4-4.2 Placement in the least restrictive environment 

(a) Students with disabilities shall be educated in the 
least restrictive environment. Each district board of edu­
cation shall ensure that: 

1. To the maximum extent appropriate, a student with 
a disability is educated with children who are not dis­
abled; 

2. Special classes, separate schooling or other removal 
of a student with a disability from the student's regular 
class occurs only when the nature or severity of the 
educational disability is such that education in the stu­
dent's regular class with the use of appropriate supple­
mentary aids and services cannot be achieved satisfactori­
ly. 

3. A full continuum of alternative placements accord­
ing to N.J.AC. 6A:l4-4.3 is available to meet the needs 
of students with disabilities for special education and 
related services; 

4. Placement of a student with a disability is ~eter­
mined at least annually; 

5. Placement is based on his or her individualized 
education program; 

6. Placement is provided in appropriate educational 
settings as close to home as possible; 

7. When the IEP does not describe specific restric­
tions, the student is educated in the school he or she 
would attend if not disabled; and 

8. Consideration is given to: 

i. Whether the student can be educated satisfactori­
ly in a regular classroom with supplementary aids and 
services; 

ii. A comparison of the benefits provided in a regu­
lar class and the benefits provided in a special edu­
cation class; and 

iii. The potentially beneficial or harmful effects 
which a placement may have on the student with dis­
abilities or the other students in the class. 

(b) Each district board of education shall provide nonaca­
demic and extracurricular services and activitie.~ in the man­
ner necessary to afford students with disabilities an equal 
opportunity for participation in those services and activities. 

1. In providing or arranging for the provision of non­
academic and extracurricular services and activities, each 
district board of education shall ensure that each student 
with a disability participates with nondisabled children in 
those services and activities to the maximum extent ap­
propriate. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Added (b). 

6A:14-4.2 

Case Notes 

Failure to mainstream to maximum extent may not necessarily mean 
that school has discriminated on basis of handicap in violation of the 
Rehabilitation Act. Oberti by Oberti v. Board of Educ. of Borough of 
Oementon School Dist., C.A.3 (NJ.)I993, 99S F.2d 1204. 

Failure to meet burden of proving by preponderance of the evidence 
that child could not be educated in regular classroom. Oberti by 
Oberti v. Board of Educ. of Borough of Clementon School Dist, C.A.3 
(N.J.)l993, 995 F.2d 1204. 

There is presumption in favor of placing child, in neighborhood 
school. Oberti by Oberti v. Board of Educ. of Borough of Oementon 
School Dist., C.A.3 (N.J.)l993, 995 F.2d 1204. 

Recommended placement in new public school program did not 
violate the Individuals with Disabilities Education Act. Fuhrmann on 
Behalf of Fuhrmann v. East Hanover Bd. of Educ., C.A.3 (NJ.)1993, 
993 F.2d 1031, rehearing denied. 

School district improperly failed to consider less restrictive place­
ments. Oberti by Oberti v. Board of Educ. of Borough of Clementon 
School Dist., D.NJ.I992, 801 F.Supp. 1392, order affirmed and re­
manded 995 F.2d 1204. 

Violation of Individuals With Disabilities Education Act; failure to 
provide adequate supplementary aids and services to kindergarten 
student Oberti by Oberti v. Board of Educ. of Borough of Oementon 
School Dist., D.N.J.1992, 801 F.Supp. 1392, order affirmed and re­
manded 995 F.2d 1204. 

Behavior problems during kindergarten year were not basis for 
deciding to place child in segregated special education class. Oberti by 
Oberti v. Board of Educ. of Borough of Clementon School Dist., 
D.NJ.l992, 789 F.Supp. 1322. 

Individuals with Disabilities Education Act imposes obligations on 
school districts regarding placement of disabled children in regular 
classrooms. Oberti by Oberti v. Board of Educ. of Borough of 
Clementon School Dist, D.N.J.1992, 789 F.Supp. 1322. 

Placement in segregated, self-contained special education cla.u was 
flawed Individualized Education Program. Oberti by Oberti v. Board 
of Educ. of Borough of Clementon School Dist., D.N.J.1992, 789 
F.Supp. 1322. 

Parents of disabled students failed to sustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
ciou.~. or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or state special education 
laws. Baer v. K.lagholz, 771 A.2d 603 (2001). 

State board's guidelines for admission to school of children with 
acquired immune deficiency syndrome (AIDS) null and void as improp­
er rulemaking. Bd. of Ed., Plainfaeld, Union Cty. v. Cooperman, 209 
NJ.Super. 174, 507 A.2d 253 (App.Div.1986) affirmed as modified 105 
NJ. 587, 523 A.2d 655 (1987). 

Special student's babysitter's location used to meet legal requirement 
of placing student in appropriate educational setting closest to student's 
home. Upper Freehold Regional School District v. K.B., 97 
N.J.A.R.2d (EDS) 50. 

In-district placement of special education student was appropriate 
where placement conferred some educational benefit and constituted 
lea.~t restrictive environment. K.H. v. Wayne Township Board of 
Education, 96 N.J.A.R.2d (EDS) 226. 

Residential placement was ordered for classified student who had 
regressed in day placement. J.M. v. Pemberton Borough Board of 
Education, 96 N.J.A.R.2d (EDS) 163. 

Residential placement was nece.o;sary to meet needs of trainable 
mentally retarded student. R.H. v. Ocean Township Board of Edu­
cation, 96 NJ.A.R.2d (EDS) 133. 

Request for residential placement properly denied when disabled 
student's placement at day school conferred educational benefits in 
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least restrictive environment. P.O. v. Linwood Board of Education, 96 
N.J.A.R.2d (EIJS) 99. 

Requirement of score over 50 on standardized test for admis.~ion into 
eighth grade Spanish class was rea.<~onable and not discriminatmy. 
M.R. v. South Brunswick Board of Education, 96 N.J.A.R.2d (EDS) 31. 

Mentally retarded child transferred from private out-of-state place­
ment when appropriate alternate placement lound in-state. A.J. v. 
Newark Board of Education, 96 N.J.A.R.2d (DDD) I. 

Out-of-state placement found most appropriate for mentally retarded 
child until specialized day school and community residential placements 
can be arranged. A.J. v. Newark Board of Education, 96 N.J.A.R.2d 
(EDS) I. 

Mainstreaming was more appropriate for educationally disabled child 
given nature and severity of her condition, needs and abilities, and 
school's response to those needs. · Union City Board v. D.M., 95 
N.J.A.R.2d (EDS) 213. 

Classification as emotionally disturbed and placement in self-con­
tained setting were necessary. Kittatinny Regional v. R.W., 95 
N.J.A.R.2d (EDS) 181. 

Placement of neurologically impaired child in district mainstream 
setting was more appropriate than unnecessarily restrictive placement 
out of district. NJ. v. Carteret Board, 95 N.J.A.R.2d (EDS) 137. 

Student with academic and behavioral difficulties required placement 
in self-contained emotionally disturbed clas.<~room. Jersey City Board v. 
M.R .. 95 N.J.A.R.2d (EDS) 114. 

Epileptic student was not exempt from policy that teacher has 
discretion to determine whether episo!.le of seizure warrant<~ medical 
attention and wa'l not exempt from policy that all medications taken by 
student during school day be administered by school nurse. S.O. v. 
West Orange Board of Education, 95 N.J.A.R.2d (EDS) I.. 

Student with attention deficit hyperactivity disonJer mainstreamed; 
second grade. R.S. v. Mountain Lakes' Board of Education, 94 
N.J.A.R.2d (EDS) 201. 

Student entitled to attend out-of-district school. D.H. v. Scotch 
Plains-Fanwood Hoard of Education, 94 N.J.A.R.2d (EDS) 175. 

Abusive student with neurological impairment; home instruction. 
East Brunl>wick Board of Education v. I.C., 94 N.J.A.R.2d (EDS) 151. 

School district's placement of child clas.~ified a.~ pre-school handi· 
capped wa.~ inappropriate; lea.<~t restrictive environment. J.J.T. v. 
South Brunswick Board of Education, 94 NJ.A.R.2d (EDS) 123. 

Entitlement to an education in district; least restrictive environment. 
K.D. v. Commercial Township Board of Education, 94 N.J.A.R.2d 
(EDS)82. 

Violation of least restrictive environment requirement occurred with 
placement of disabled child in an out-of-di!ltrict segregated handi· 
capped educational setting. M.T. v. Ocean City Board of Education, 
93 N.J.A.R.2d (EDS) 275. 

Transfer to middle school to provide handicapped child with appro­
priate education in les.<~ restrictive environment wa.~ justified. P.O. and 
E.G. v. Upper Pittsgrove, 93 N.J.A.R.2d (EDS) 189. 

Inappropriate behaviors, indicating regres.-;ion in present school envi­
ronment. ju!ltified out-of-area residential placement. T.M. v. Pleasant­
ville, 93 N.J.A.R.2d (EDS) 172. 

Record established that current day placement wa<~ least restrictive 
and appropriate education for emotionally disturbed 11-year-old bc.ly. 
R.R. v. Mt. Olive Board of Education. 92 N.J.A.R.2d (EDS) 205. 

Placement of attention deficit disorder student in regional school 
district progmm wa.<~ most appropriate and least restrictive placement. 
T.P. v. Delaware Valley Board of Education, 92 N.J.A.R.2d (EDS) 175. 

Day plat:ement, not residential placement. was appropriate for multi­
ply handicapped student. J.B. v. Township of Montville Board of 
Education. 92 N.J.A.R.2d (EDS) 65. 

DEPI'. OF EDUCATION 

Record established that placement in program offered by school 
district was appropriate; no placement in out-of-state school. H.S. v. 
Bloomfield Board of Education, 92 N.J.A.R.2d (EDS) 39. 

6A:l44.3 Program options 

(a) A full continuum of alternative placements shall be 
available to meet the needs of students with disabilities ages 
three through 21 for special education and related services. 
Educational program options include placement in the fol­
lowing: 

1. Regular class with supplementary aids and services 
including, but not limited to, the following: 

i. Curricular or instructional modifications or spe­
cialized instructional strategies; 

ii. Supplementary instruction; 

iii. Assistive technology devices and services as de­
fined in N.J.A.C. 6A:14-1.3; 

iv. Teacher aides; and 

v. Related services. 

2. Resource programs; 

3. A special class program in the student's local school 
district; 

4. A special education program in another local 
school district; 

5. A special education program in a vocational and 
technical school; 

6. A special education program in the following set-
tings: 

i. A county special services school district; 

ii. An educational services commission; and 

iii. A jointure commission. 

7. A New Jersey approved private school for the 
disabled or an out-of-State school for the disabled in the 
continental United States approved by the department of 
education in the state where the school is located; 

8. A program operated by a department of New Jer­
sey State government; 

9. Community rehabilitation programs; 

10. Programs in hospitals, convalescent centers or oth­
er medical institutions; 

11. Individual instruction at home or in other appro­
priate facilities, with the prior written approval of the 
Department of Education through its county office; 

12. An accredited nonpublic school which is not spe­
cifically approved for the education of students with 
disabilities according to N.J.A.C. 6A:14-6.5; 

13. Instruction in other appropriate settings according 
to N.J.A.C. 6A:14-1.l(d); and 
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14. An early intervention program (which is under 
contract with the Department of Health and Senior Ser­
vices) in which the child has been enrolled for the balance 
of the school year in which the child turns age three. 

(b) The IEP team shall make an individual determination 
regarding the need for an extended school year program. An 
extended school year program provides for the extension of 
special education and related services beyond the regular 
school year. An extended school year program is provided in 
accordance with the student's IEP when an interruption in 
educational programming causes the student's performance 
to revert to a lower level of functioning and recoupment 
cannot be expected in a reasonable length of time. The IEP 
team shaD consider all relevant factors in determining the 
need for an extended school year program. 

1. The district board of education shall not limit 
extended school year services to particular categories of 
disability or limit the type, amount, or duration of those 
services. 

(c) A preschool age student with a disability may be 
placed by the district board of education in an early child­
hood program operated by an agency other than a board of 
education according to the following: 

1. Such early childhood program shall be licensed or 
approved by a governmental agency; 

2. The district board of education shall assure that the 
program is nonsectarian; 

3. The district board of education shall assure the 
student's IEP can be implemented in the early childhood 
program with any supplementary aids and services that 
are specified in the student's IEP; and 

4. The special education and related services specified 
in the student's IEP shall be provided by appropriately 
certified and/or licensed personnel or by paraprofessionals 
according to NJ.A.C. 6A:l4-3.9(a)4 or 4.l(e). 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Added (b)l. 

Case Noles 

School board could not consider as least resarictive environment a 
privale preschool program in which preschool handicapped child could 
receive supplementacy services since it was not accredited by rhe stare. 
1".R. v. Kingwood Township Board of Education, 32 F.Supp.2d 720 
(D.N.J. 1998). 

Parents of disabled students failed lo sustain lheir burden of demon­
strating that state special education regulations were amitracy, capri­
cious, or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or stale special education 
laws. Baer v. Klagholz, 771 A.2d 603 (2001). 

Former N.J.A.C. 6:28-4.3 upheld. D.S. v. Bd. of Ed., East Bruns­
wick Twp., 188 N.J.Super. 592, 458 A.2d 129 (App.Div.l983), certifica­
tion denied 94 N.J. 529, 468 A.2d 184 (1983). 

6A:14-4.3 

Jurisdiction of Juvenile and Domeslic Relations Court to place a 
pupil in an appropriale educational program. Stale in lnlerest of F.M., 
167 N.J.Super. 185, 400 A.2d 576 (J.D.R.Ct.l979). 

School Board granted permission lo place student in P.I. program. 
Jersey City v. A.C., 97 NJ.A.R.2d (EDS) 55. 

No emergency out-of-stale placemenl for special education studenl if 
petition faiL"i to meet standard for emergency relief. A.C. v. Pemberton 
Township Board of Education, 97 NJ.A.R.2d (EDS) 21. 

Autistic preschooler was not ready to be mainstreamed for nonaca­
demic courses. C.L. v. Stale Operaled School District, 96 N.J.A.R2d 
(EDS) 331. 

Special education student was entitled to remain at our-of-state 
extended year program he had attended previous year, even though 
program lacked stale approval. G.B. v. South Brunswick Board of 
Education, 96 N.J.A.R.2d (EDS) 284. 

Emergency relief requesl for summer school for disabled preschooler 
was denied on grounds that it merely represenled extension of len­
month school year. N.R. v. Kingwood Township Board of Education, 
96 N.J.A.R.2d (EDS) 270. 

Emergency relief request for summer in-home tutor was denied 
absent evidence of probable regression or lack of appropriate edu­
cation. C.N. v. Kingwood Township Board of Education, 96 
NJ.A.R.2d (EDS) 259. 

Request for summer instruction was granled for classified student 
whose lest scores showed regression. S.M. v. Ocean Gate Board of 
Education, 96 N.J.A.R.2d (EDS) 207. 

Escalating misconduct warranted home insaruction pending out-of· 
dislrict placement for behavioral modification. West Windsor v. J.D., 
95 N.J.A.R.2d (EDS) 146. 

Behavioral difficulties of disabled student precluded mainstreaming 
in regular school seUing. J.T. v. Collingswood Board, 95 N.J.A.R.2d 
(EDS) 129. 

Residential costs of impaired student in privale placement punuant 
to civil commitment were not responsibility of school board. M.M. v. 
Kinnelon Board, 95 NJ.A.R.2d (EDS) 120. 

Student with atlention deficit disorder was more approprialely placed 
in privale school. R.S., A Minor v. Wesl Orange Board, 9S N.J.A.R.2d 
(EDS)59. 

Structured, self-contained environment was more appropriale for 
student with psychialric problems and truancy. M.M. v. Dumont 
Board, 95 N.J.A.R.2d (EDS) 50. 

Trainable mentally retarded student was more approprialely placed 
in vocational as opposed to regular school. B.M. v. Vineland Board, 9S 
N.J.A.R.2d (EDS) 43. 

Residential placement of handicapped student nol necessary. J.M. v. 
Morris Board of Education, 95 NJ.A.R.2d (EDS) 10. 

Current placement in public school syslem, rather than residenlial 
placement, was more appropriate for multiply handicapped child. J.M. 
v. Board of Education, 9S NJ.A.R.2d (EDS) 10. 

Seeking to send their students to a district outside the stale was not 
arbitral)', capricious or unreasonable. Campbell v. Montague Town­
ship Board of Education, 94 N.J.A.R.2d (EDU) 443. 

Autistic child was ordered to c:onlinue in his in-home educational 
program. M.A. v. Voorhees Board of Education, 94 N.J.A.R.2d (EDS) 
133. 

Placement of Down's Syndrome child in privale school was inappro­
priale. C.S. v. Middletown Board of Education, 94 NJ.A.R.2d (EDS) 
97. 

Disabled child was not entitled to reimbunement for privale school 
placement. M.K. v. Caldweii-WeSI Caldwell Board of Education, 94 
N.J.A.R.2d (EDS) 55. 

Supp. 7-16-01 



6A:14-4.3 

Educational needs of 4-year·old auti.'ltic child were met by placement 
in pre.~hool handicapped program. K.M. v. Franklin Lakes, 93 
N.J.A.R.2d (EDS) 213. 

Placement in 24-hour residential program wa.~ required for H)-year­
old multiply handic:-.apped student. J.S. v. High Point, 93 N.J.A.R.2d 
(EDS) 192. 

Transfer to middle school to provide handicapped child with appro­
priate education in leM restrictive environment was justified. P.O. and 
E.G. v. Upper Pittsgrove. 93 N.J.A.R.2d (EDS) 189. 

Personalized educational program and support services were suffi­
cient to allow handicapped student to make sighificant educational 
progres.~. JJ.K. v. Union County Board. 93 N.J.A.R.2d (EDS) 161. 

Significant regre.~sion required extension of school year for multiply 
handicapped student. J.C. v. Wharton, 93 N.J.A.R.2d (EDS) 152. 

Student's explosive and violent behavior required placement in Stille· 
tured educational environment. Ocean City v. J.W. 93 N.J.A.R.2d 
(EDS) 147. 

Appropriate education was provided in mainstreamed school, thus 
precluding placement of deaf student in segregated school. S.M. v. 
Bergenfield, 93 N.J.A.R.2d (EDS) 115. 

Application by parents for emergent relief to return their emotionally 
distur\1\.-d daughter to high school transitional program pending hearing 
was denied. S.H. v. Lenape. 93 NJ.A.R.2d (EDS) 87. 

Hoard of education could have provided appropriate placement for 
12-year-old student; no reimbursement for parenlll' unilaterally enroll­
ing student in private sdwol. J.S. v. Blairstown Board of Education, 93 
N.J.A.I~.2d (EDS) 81. 

In-district placement of IS-year-old neurologically impaired student 
wa.<~ appropriate; no reimbursement for unilateral pla"ment out-of· 
district. T.O. v. Middletown Township Board of Education, 93 
NJ.A.R.2d (EDS) 66. 

Appropriate plau:ement for neurologically impaired seven-year-old 
student was at in-district schllOI even if not placement preferred by 
parents. A.E. v. C'.aldweii-West Caldwell Board of Education, 93 
N.J.A.R.2d (EDS) 62. 

County region school district failed to establish that self-contained 
Trainable Mentally Retarded pmgmm at in-district school wa.~ appro­
priate educational program for Downs Syndrome student. A.R. v. 
Union County Regional High School District. 93 NJ.A.R.2d (EDS) 48. 

Appropriate placement for three-year-old child having developmental 
disorder wa11 in local school district program. W.B. v. Metuchen Board 
of Education. 93 N.J.A.R.2d (EDS) 35. 

Placement in nut-of-district facility offering behavioral modification. 
rather than readmission to public school, wa.o; appropriate for suspend· 
ed high school student. V.D. v. North Hunterdon Board of Education, 
93 NJ.A.R.2d (EDS) 21. 

Day placement was appropriate for 19-year-old multiply handicapped 
student with obsefillive compulsive disorder. T.W. v. Monroe Township 
Board of Education. 93 NJ.A.R.2d (EDS) 14. 

Neurologically impaired self-contained class. with appropriate main­
streaming. at puhlic high school was appropriate and lea.o;t restrictive 
pi!K.-ement for student. J.F. v. Riverdale Regional High School, 93 
N.J.A.R.2d (EDS) 7. 

Residential placement of 16-year-old multiply handicaJ'ped student 
at group-home facility not educationally necessary. M.L. v. Summit 
Board of Education. 92 NJ.A.R.2d (EDS) 239. 

Appropriate placement for 12-year-old multiply handicapped student 
W".aK Township public school system; appropriate individualized edu­
cational program could be developed. T.H. v. Wall Township Board of 
Education. 92 N.J.A.R.2d (EDS) 227. 

DEPf. OF EDUCATION 

No private school reimbursement; board of education offered free 
and appropriate education for communication handicapped student. 
V.O. v. Jefferson Township Board of Education, 92 NJ.A.R.2d (EDS) 
212. 

Record established that current day placement was least restrictive 
and appropriate education for emotionally disturbed 11-year-old boy. 
R.R. v. Mt. Olive Board of Education, 92 NJ.A.R.2d (EDS) 205. 

Record e.'ltablished that multiply handicapped student's educational 
needs could not be met by perceptually impaired class offered by board 
of education. Alloway Township Board of Education v. M.P .• 92 
N.J.A.R.2d (EDS) 202. 

Placement of attention deficit disorder student in regional school 
district program was most appropriate and least restrictive placement. 
T.P. v. Delaware Valley Board of Education, 92 NJ.A.R.2d (EDS) 175. 

Record supported clallllification of child as neurologically-impaired; 
placement in one ~day kindergarten class and one~ day neurological· 
ly-impaired class. D.M. v. Union City Board of Education, 92 
NJ.A.R.2d (EDS) 143. 

Appropriate placement of 6-year-old, neurologically impaired stu­
dent wa.o; in self-contained neurologically impaired special education 
class at in-district school. A.F. v. Roselle Board of Education, 92 
N.J.A.R.2d (EDS) 118. 

Mainstreaming sixth grade student for remainder of school year not 
shown to be appropriate. D.E. v. Woodcliff Lake Board of Education, 
92 NJ.A.R.2d (EDS) 116. 

Out-of-state residential school appropriate placement for 16-year-old 
boy who was auditorily and emotionally impaired. J.P. v. Metuchen 
Board of Education. 92 NJ.A.R.2d (EDS) 110. 

Placement of child was inappropriate to meet his educational needs; 
parents entitled to private school tuition reimbursement. J.S. v. living­
ston Board of Education, 92 N.J.A.R.2d (EDS) 94. 

Individualized Education Plan recommending that perceptually im­
paired student be educated at public middle school was appropriate. 
Passaic Board of Education v. E.G., 92 N.J.A.R.2d (EDS) 86. 

Morning preschool handicapped clas11 placement sufficient. M.G. v. 
East B111nswick Board of Education, 92 N.J.A.R.2d (EDS) 84. 

Day plac:ement, not residential placement, was appropriate for multi­
ply handicapped student. J.D. v. Township of Montville Board of 
Education, 92 NJ.A.R.2d (EDS) 65. 

Placement of hearing-impaired child; local elementary school appro· 
priate. A.M. v. Madison Board of Education, 92 N.J.A.R.2d (EDS) 51. 

Record established that placement in program offered by school 
district was appropriate; no placement in out-of-state school. H.S. v. 
Bloomfield Board of Education, 92 N.J.A.R.2d (EDS) 39. 

Unilateml decision to place the child in a private school; no tuition 
reimbursement. C.R. v. Delaware Valley Regional School District, 92 
N.J.A.R.2d (EDS) 31. 

Private school, and not proposed public school placemenL'l, provided 
appropriate education in lea.<~t restrictive environment for severely 
mentally retarded student classified as educable mentally retarded. 
Jo.M. and S.M. on Behalf of Their Daughter, J.M. v. Monmouth 
Regional Board of Education, 92 N.J.A.R.2d (EDS) 9. 

Although petitioners sought private school placement for their seven 
year old, classirted as emotionally disturbed, the OAL judge determined 
that a self-contained, age appropriate, emotionally disturbed placement 
in respondent's school system was the appropriate placement for the 
child. B.P. and E.P. Parents of J.P. v. City of Newark Bd. of Educ., 9 
N.J.A.R. 190 (1986). 

Supp. 7-16-01 14-40 

u 

u 



/ 
I , 

'\___) 

SPECIAL EDUCATION 

P~titioners' action to require local school board to pay residential 
costs and tuition retroactively, for out-of-state placement in a private 
residential school for their 13 year old son, classified as neurologically 
impaired, denied; finding that local board had attempted to provide a 
free appropriate education, with personalized instruction and sufficient 
support services to allow the child to benefit educationally. M.B., 
Through His Parents, R.B. and J.B. v. Bernards Twp. Bel. of Educ., 9 
N.J.A.R. 179 (1985). 

Residential program for multiply handicapped pupil determined to 
be least restrictive appropriate pla&..'ement under former N.J.A.C. 
6:28-2.2. A.N. v. Clark Bd. of Ed., 5 N.J.A.R. 152 (1983). 

Parents not entitled to reimbursement for private school tuition 
following unilateral withdrawal of pupil from special education pro­
gram. Robinson v. Goodwin, 1975 S.L.D. 6. 

6A:l4-4.4 Program criteria: speech-language services 

(a) Speech-language setvices provided to a student with a 
disability shall be in addition to the regular instructional 
program and shall meet the following criteria: 

1. Speech-language services shall be given individually 
or in groups. 

i. The size and composition of the group shall be 
determined by the IEP team in accordance with the 
speech-language needs of the student(s) with edu­
cational disabilities and shall not exceed five students. 

2. Speech-language services shall be provided by a 
certified speech-language specialist as defined in N.J.A.C. 
6A:14-1.3. 

6A:l4-4.5 Program criteria: supplementary instruction 

(a) Supplementary instruction shall be provided to stu­
dents with disabilities in addition to the primary instruction 
for the subject being taught. The program of supplementa­
ry instruction shall be specified in the student's IEP. 

(b) A teacher providing supplementary instruction shall 
be appropriately certified either for the subject or level in 
which instruction is given or as a teacher of the handicapped 
according to the requirements of N.J.A.C. 6:11. 

(b) A teacher providing supplementary instruction shall 
be appropriately certified either for the subject or level in 
which instruction is given or as a teacher of the handicapped 
according to the requirements of N.J.A.C. 6:11. 

(c) Supplementary instruction shall be provided individu­
ally or in groups according to the numbers for support 
resource programs. 

(d) Supplementary instruction and replacement resource 
program shall not be provided by the same teacher during 
the same instructional period. 

Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

6A:14-4.6 

Case Notes 

Replacement instruction more appropriate than in-class support for 
dyslexic student S.D. v. Wa.~hington Township (Gloucester County) 
Board of Education, 96 N.J.A.R.2d (EDS) 377. 

Reimbursement of parent for costs of private tutoring for neurologi­
cally impaired child denied. N.B. West Orange Board of Education, 94 
N.J.A.R.2d (EDS) 86. 

Reimbursement of past contributions toward costs of residential 
placement of autistic child and set-aside of lien filed against property 
for additional unpaid amounts was not appropriate. S.P. v. Division of 
Youth and Family Services, 94 N.J.A.R.2d (DYF) 5. 

School district was not liable for tutoring expenses for special edu­
cation student. L.M. v. Cranbury Board of Education, 94 NJ.A.R2d 
(EDS) 4. 

Third-grade student would be classified as perceptually impaired, and 
Individualized Education Program retaining her in regular classes with 
two hours of resource room would he implemented. North Brunswick 
Board of Education v. S.S., 93 N.J.A.R2d (EDS) 27. 

6A:l4-4.6 Program criteria: resource programs 

(a) Resource programs shall offer individual and small 
group instruction to students with disabilities. Resource 
programs may be provided in a regular class or in a pull-out 
resource program according to N.J.A.C. 6A:26-6. When a 
resource program is provided, it shall be specified in the 
student's IEP. Resource programs shall provide support 
instruction or replacement instruction as defined in (e) and 
(f) below. 

(b) The resource program teacher shall hold certification 
as a teacher of the handicapped. If the resource program 
solely serves students with a visual impairment, the teacher 
shall be certified as a teacher of blind or partially sighted. 
If the resource program solely serves students with an 
auditory impairment, the teacher shall be certified as a 
teacher of deaf and/or hard of hearing. 

(c) A resource program teacher shall be provided time 
for consultation with appropriate general education teaching 
staff. 

(d) An in-class resource program may be provided up to 
the student's entire instructional day. At the elementary 
level, a pull-out resource program may be provided for up 
to one half of the instructional day. At the secondary level, 
a pull-out resource program may be provided for up to the 
entire instructional day. 

(e) In a support resource program, the student shall meet 
the regular education curriculum requirements for the grade 
or subject being taught. Modifications to the instructional 
strategies or testing procedures may be provided and, if 
provided, shall be provided in accordance with the student's 
IEP. The primary instructional responsibility for the student 
in a support resource program shaU be the regular class­
room teacher with input from the resource program teacher 
as specified in the student's IEP. A support resource pro­
gram provided in the student's regular class shall be at the 
same time and in the same activities as the rest of the class. 

14-41 Supp. 10-6-03 
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(f) In a replacement resource program, the regular edu­
cation curriculum and the instructional strategies may be 
modified based on the student's IEP. The resource program 
teacher shall have primary instructional responsibility for the 
student in the replacement resource program and shall 
consult with the regular classroom teacher as appropriate. In 
an in-class replacement resource program, only a single 
content area shall be taught to the group. A student receiv­
ing an in-class replacement program shall be included in 
activities such as group discussion, special projects, field 
trips and other regular class activities as deemed appropri­
ate in the student's IEP. 

(g) The age span in an approved separate resource pro­
gram shall not exceed four years. 

(h) Group sizes for resource programs shall not exceed 
the limits listed below. Group size may be increased with 
the addition of an instructional aide, except where noted, 
according to the following: 

Preschool/Elementary Secondary 
~ No Aide Required No Aide Required 

Alde Alde 
In-class I -6- -9-
Pull-out 

Single subject 6 7to9 9 10 to 12 
Multiple subject 6 7to9 6 7to9 

Preschool/Elementary Secondary 
Replacement Nn Aide Required No Aide Required 

Aide Aide 
ln-cla.'l.'l2 -3- -3-
Pull-out 

Single subjc:c:t 6 7to9 9 10 to 12 
Multiple subjectl 4 4 

•Group size for in-cla.o;.'l support instruction shall not be increased, 
except ac:c:ording to N.J.A.C. 6A:I4-4.10. 
20roup size for in-class replacement instruc:tion shall not be increased, 
except according tt' N.J.A.C. 6A:I4-4.10. 
30mup size for multiple subjet.'l pull-out replacement instruction shall 
not be increaSIMI except according to NJ.A.C. 6A:I4-4.10. 

(i) In-class support and in-class replacement instruction 
may be provided only at the preschool or elementary level 
to students with disabilities by the same teacher during the 
same instructional period. Group size for this combined in­
class resource program shall not exceed three students with 
disabilities. 

(j) Pull-out support and pull-out replacement resource 
programs shall not be provided at the same time by the 
same teacher. 

(k) Secondary resource programs shall be in schools in 
which any combination of grades six through 12 are con­
tained and where the organizational structure is departmen­
talized for general education students. 

(I ) The district board of education may establish a team 
teaching model as an in-class resource program at the 
preschool or elementary level according to the following: 

DEPr. OF EDUCATION 

1. A regular education teacher and a special edu­
cation teacher shaD be assigned to the class full-rime; 

2. The total number of students with disabilities en­
roBed in the class who are receiving in-class resource 
instruction shaD be limited to eight; and 

3. The district board of education shall submit a 
description of the program to the Department of Edu­
cation through the county office of education according to 
N.J.A.C. 6A:14-4.l(b). 

Amended by R.l998 d.527, effective November 2, 1998. 
See: 30 N.J.R. 2852(a). 30 NJ.R. 3941(a). 

In (i), insened "only at the preschool or elementary school level" 
following "provided", and substituted "three student.<~ with disabilities" 
for "five studenL'l with disabilities for the preschool, elementary or 
secondary level" at the end; and added (k). 
Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 NJ.R. 2052(a). 

Amended (I); added new (j); and recodified former (j) and (k) as 
(k) and (l ). 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a). 3.'i NJ.R. 4714(c). 

In (a), amended NJAC reference. 

6A:14-4.7 Program criteria: special dass programs, 
secondary, and vocational rehabilitation 

(a) A special class program shall serve students who have 
similar educational needs in accordance with their individu­
alized education programs. Special class programs shall 
offer instruction in the core curriculum content standards 
unless the IEP specifies an alternative curriculum due to the 
nature or severity of the student's disability. The regular 
education curriculum and the instructional strategies may be 
modified based on the student's IEP. Special class programs 
shall meet the following criteria: 

1. Depending on the disabilities of the students as­
signed to the special class program, the special class 
teacher shall hold certification as teacher of the handi­
capped, teacher of blind or partially sighted, and/or teach­
er of the deaf or hard of hearing; 

2. The age span in special class programs shall not 
exceed four years; and 

3. A special class program shall not be approved as a 
kindergarten. 

(b) The special class programs listed below are organized 
to provide environments where the nature of the student's 
impairment is the primary focus. The district board of 
education shall develop a description of each special class 
program it provides. Special class programs for students 
with auditory impairments shall be instructed by a certified 
teacher of the deaf/hard of bearing. 

1. The nature and intensity of the student's education­
al needs shall determine whether the student is placed in 
a program that addresses moderate to severe cognitive 
disabilities or severe to profound cognitive disabilities. 
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2. Special class programs for students with learning 
and/or language disabilities may be organized around the 
learning disabilities or the language disabilities or a com­
bination of learning and language disabilities. 

3. Instructional group sizes for preschool, elementary 
and secondary special class programs shall not exceed the 
limits listed below. The instructional group size may be 
increased with the addition of a classroom aide according 
to the numbers listed in Column III as follows: 

! 

Auditory impairments 
Autism• 

Behavioral disabilities 
Cognitive2 
Mild 
Moderate 
Severe 

II 
Instructional Size: 
No Classroom Aide 
Required 
8 
3 

9 

12 
10 
3 

Learning and/or language disabilities 
Mild to moderate 10 
Severe 8 
Multiple disabilities 8 
Preschool disabilities3 

Visual impairments 8 

Ill 
lnstructioilii Size: 
Classroom Aide 
Required 
9 to 12 
4 to6 
7 to9 
(Secondary only; 
(Two aides 
required) 
10 to 12 

13 to 16 
11 to 13 
4to6 
7 to9 
(Two aides 
required) 

II to 16 
9 to 12 
9 to 12 
I to8 
9 to 12 
(Two aides 
required) 
9 to 12 

lA program for sludents wilh autism shall maintain a student to staff ra1io of 
three to one. For a secondary program, two classroom aide.~ are required when 
the class size exceeds six studcnls. 
2A program for students with severe to profound cognilive di.~bilities shall 
maintain a three to one student to staff ratio. 
3A cla~~o~room aide is required for a preschool clu~room. Two aide.~ arc required 
when the class size exceeds eight students. 

(c) Secondary special class programs are defined as pro­
grams which are located in schools in which there is any 
combination of grades six through 12 and where the organi­
zational structure is departmentalized for general education 
students. 

(d) In addition to the requirements for instructional size 
for special class programs according to (b )3 above, instruc­
tion may be provided in the following secondary settings as 
appropriate: 

1. A class organized around a single content area 
consisting solely of students with disabilities instruc:ed by 
a regular education teacher where an adapted general 
education curriculum is used shall have a maximum in­
structional size of 12. The instructional size may be 
increased with the addition of a classroom aide up to 16 
students. 

2. The number of students with disabilities in a regu­
lar education class instructed by a subject area teacher 

6A:l4-4.7 

shaD be limited to four, if significant program modifica­
tion is required. The IEP shall specity the program modi­
fications including the supplementary aids and services to 
ensure access to the general education curriculum. 

(e) Vocational education programs shall meet the follow­
ing criteria: 

1. For the student placed in a vocational program 
outside of the local district, responsibility shall be as 
follows: 

i. In a full-time county vocational school, all respon­
sibility for programs and services rests with the receiv­
ing district board of education; 

ii. In a shared-time county vocational school and in 
an area vocational technical school, primary responsibil­
ity rests with the sending district board of education. 
Vocational personnel shall participate in the IEP deci­
sions; and 

2. In vocational shop and related academic programs, 
class sizes shall be as follows: 

i. For a class consisting of students with disabilities, 
the maximum class size with an aide shall not exceed 
15. Class size shall not exceed 10 without the addition 
of an aide unless prior written approval of the Depart­
ment of Education through its county office is granted 
according to N.J.AC. 6A:l4-4.10. Requests for ap­
proval of a class size which exceeds 10 without an aide 
shall include, but not be limited to, a description of the 
following student needs and instructional consider­
ations: 

(1) The nature and degree of the student's edu­
cationally disabling condition; 

(2) The interests, aptitudes and abilities of the 
student; 

(3) The functional level of the student; 

(4) The employment potential of the student; 

(5) The type of occupational area; 

(6) Instructional strategies; 

(7) Safety factors; and 

(8) Physical facility requirements. 

(f) Secondary level students may be placed in community 
rehabilitation programs for vocational rehabilitation services 
according to the following: 

1. Community rehabilitation programs shall be ap­
proved by a State agency, including, but not limited to, 
the New Jersey Department of Labor, Division of Voca­
tional Rehabilitation Services, the New Jersey Depart­
ment of Human Services, Commission for the Blind and 
Visually Impaired and the Department of Human Ser­
vices, Division of Developmental Disabilities, to provide 
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vocational evaluation, work adjustment training, job 
coaching, skill training, supported employment and time­
limited job coaching; 

2. Placement shall be made according to the student's 
IEP. The IEP shall specify the core curriculum content 
standards to be met and shall address how the instruction 
will be provided; and 

3. Within 10 calendar days of placement in communi­
ty rehabilitation facilities, the district board of education 
shall provide written notification of the placement to the 
county office. 

Anlended by R.l998 d.527, efrcctive November 2, 1998. 
See: 30 N.J.R. 2852(a), 30 NJ.R. J941(a). 

In (b)3, divided the learning and/or language disabilities program 
category into Mild to moderate and Severe. 
Amended by R.2000 d.2JO, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Amended (b)3; in (d)2, added second sentence. 
Amended by R.2001 d.397, effective November 5, 2001. 
See: 33 N.J.R. 2J75(a), 33 NJ.R. 3735(b). 

In (1), rewrote I. 

Case Noles 

State special education regulations governing placement of second­
ary-level student~ in community rehabilitation programs for vocational 
rehabilitation seJVices, permitting student'! to be placed in programs 
approved by the state Division of Vocational SeJVices (DVRS), wen: 
insufficiently broad to cncompas.'l placement in programs approved by 
agencies seJVing the blind or those so severely developmentally disabled 
as to be unemployable. ns required under the Individuals with Disabili­
ties Education Act (IDEA). Baer v. Klagholz. 771 A.2d 603 (2001). 

6A:14-4.8 Program criteria: home instruction 

(a) A student classified as disabled shall have his or her 
IEP implemented through one to one instruction at home or 
in another appropriate setting when it can be documented 
that all other less restrictive program options have been 
considered and have been determined inappropriate. 

l. Prior written notification that a district intends to 
provide home instruction shall be provided to the Depart­
ment of Education through its county office. 

2. Notification shall be effective for a maximum of 60 
calendar days at which time renewal of the notification 
may be made. Each renewal shall be for a maximum of 60 
calendar days. 

3. N.J.A.C. 6A:l4-4.9(a)2, 3 and 4 shall apply. 

4. Instruction shall be provided for no fewer than 10 
hours per week. The 10 hours of instruction per week 
shall be accomplished in no fewer than three visits by a 
certified teacher on at least three separate days. 

Amended by R.200J d.387. effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

Rewrote (a)l and 2. 

DEPT. OF EDUCATION 

Case Notes 

Clas.'lified student was properly placed on home instruction due to his 
disruptive behavior. East Windsor Board of Education v. B.F., 96 
N.J.A.R.2d (EDS) 195. 

Special education school's closure requires unprepared autistic stu­
dent's home instruction under strict program until attainment of gener­
alization. J.S. v. High Bridge Board of Education, 96 N.J.A.R.2d 
(EDS) 68. 

Home instruction was not better for student than placement in self­
L'Ontained class for pupils having emotional difficulties. Hamilton 
Township v. J.C., 95 NJ.A.R.2d (EDS) 157. 

E.~calating misconduct warranted home instruction pending out-of­
district placement for behavioral modification. West Windsor v. J.D., 
95 N.J.A.R.2d (EDS) 146. 

Nosebleeds did not pose serious enough problem to warrant emer­
gent relief in form of home instruction. Mount Laurel Board v. C.S., 
95 N.J.A.R.2d (EDS) 110. 

Plncement of violent student in home study program pending results 
of child study team. Oaklyn Bd. of Educ. v. C,G., 93 N.J.A.R.2d 
(EDS)97. 

Program designed and implemented by child study team was ade­
quate; expenditures for outside tutoring not reimbursable. S.A. v. 
Jackson Board of Education, 92 N.J.A.R.2d (EDS) 256. 

Gifted student with ,;erebral palsy wa.~ entitled to home instruction as 
interim placement. J.M. v. Woodcliff Lake Board of Education, 92 
NJ.A.R.2d (EDS) 249. 

6A:l4-4.9 Home instruction due to temporary illness or 
ipjury for students with or without disabilities 

(a) To request home instruction due to temporary illness 
or injury, the parent shall submit a written determination 
from a physician documenting the need for confinement at 
the student's residence for at least a two week period of 
time. Home instruction for temporary illness or injury shall 
be provided according to the following: 

1. The district board of education shall immediately 
forward the written request to the school physician, who 
shall verify the determination of the need for home 
instruction without delay; 

2. Instructional setvices shall begin as soon as possible 
but no later than seven calendar days after the school 
physician's verification; 

3. A record of the student's home instruction shall be 
maintained; 

4. The teacher providing instruction shall be appropri­
ately certified as teacher of the handicapped or for the 
subject or level in which the instruction is given; 

5. Instruction shall be provided for no fewer than five 
hours per week. The five hours of instruction per week 
shall be accomplished in no fewer than three visits by a 
certified teacher on at least three separate days; 

6. Instruction shall be provided at the student's place 
of confinement. If the student is confined to a hospital, 
convalescent home or other medical institution, the fol­
lowing criteria shall also apply: 
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i. Instruction shall be provided by a district board of 
education, educational services commission, State-oper­
ated facility, jointure commission or approved clinic or 
agency at the student's place of confinement; 

ii. Instruction shall be provided through one to one 
instruction according to (a )5 above or through instruc­
tion to small groups as follows: 

(1) When instruction is provided in a small group, 
the number of hours of instruction per week for the 
group shall be determined by multiplying the number 
of students in the group by five hours. The hours of 
instruction shall be provided in no fewer than three 
visits by a certified teacher on at least three separate 
days; 

iii. Instruction may be provided by direct communi­
cation to a classroom program by distance learning 
devices. If provided, such instruction shall be provided 
in addition to the one to one according to (a)5 above or 
small group instruction according to (a)6ii above; 

7. Students shall receive a program that meets the 
requirements of the district board of education for pro­
motion and graduation; 

8. For students with disabilities, the district shall pro­
vide a program that is consistent with the student's IEP to 
the extent appropriate. When the provision of home 
instruction will exceed 30 consecutive school days in a 
school year, the IEP team shall convene a meeting to 
review and if appropriate, revise the student's IEP; and 

9. When a nondisabled student is confined at home or 
to a hospital by a physician for more tban 60 calendar 
days, the school physician shall refer the student to the 
child study team according to N.J.A.C. 6A:14-3.3(e). 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 NJ.R. 755(a), 32 N.J.R. 2052(a). 

In (a). deleted a reference to adult student in the introductory 
paragraph. 

6A:l~.10 Exceptions 

(a) Exceptions for the age range and group sizes specified 
in N.J.A.C. 6A:14-4.4 through 4.7 shall be granted: 

1. On an individual basis; 

2. Only with prior written approval of the Department 
of Education through its county office; and 

3. For a period not to exceed the balance of the 
school year. 

(b) The county office shall determine whether the grant­
ing of the exception would interfere with the delivery of a 

6A:l4-4.11 

free, appropriate public education to the student, or other 
students in the group and on that basis shall either: 

1. Approve the request; or 

2. Deny the request. 

(c) If the request is denied, the district is still obligated to 
implement the IEP. 

(d) The parent of a student with a disability for whom the 
exception is requested, and the parents of tbe students who 
are affected by the request for an exception shall be in­
formed by the district board of education that such a 
request is being submitted to the county office of education. 

(e) Upon approval of the exception by the county office, 
the district board of education or the appropriate education 
agency shaD inform the parents of the students with disabili­
ties who are affected by the exception. 

(f) As of July 6, 1998, no waivers or equivalencies pursu­
ant to N.J.A.C. 6:3A shall be granted to this chapter. Any 
waiver or equivalency previously granted under N.J.A.C. 
6:3A for N.J.A.C. 6:28 shall expire on July 6, 1998. 

Amended by R.2000 d.230, effec:tive June 5, 2000. 
See: 32 N.J.R. 7S5(a). 32 NJ.R. 2052(a). 

In (a)3, substituted "the balance of the school" for "one" preceding 
''year''; and in (d), deleted a reference to adult student. 

6A:I~.ll Statewide assessment 

(a) Students with disabilities shall participate in the State­
wide assessment system according to the following: 

1. Except as provided in (a)2 below, students with 
disabilities shall participate in each content area of the 
general Statewide assessment for their grade or age. 
Accommodations and modifications approved by the De­
partment of Education shall be provided when deter­
mined necessary by the IEP team to students with disabili­
ties who participate in the general Statewide assessments. 

2. Students with disabilities shall participate in the 
Alternate Proficiency Assessment (APA) in each content 
area where the nature of the student's disability is so 
severe that the student is not receiving instruction in any 
of the knowledge and skiDs measured by the general 
Statewide assessment and the student cannot complete 
any of the types of questions on the assessment in the 
content area(s) even with accommodations and modifica­
tions. 

3. Following the 11th grade, students with disabilities 
who are required to pass the HSPA for graduation and 
have not done so shall participate in the SRA in accor­
dance with N.J.A.C. 6A:8. 
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Amended by R.l998 d.527, effective November 2. 1998. 
See: 30 N.J.R. 2852(a). 30 N.J.R. 3941(a). 

In (a)4, it1.~erted "after one adminilltration of the High School 
Proficiency Test when the studt:nt fails one or more sections of the test 
and'' following "when". 
Amended by R.2003 d.387. effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

Rewrote the section. 

6A:I4-4.12 Graduation 

(a) The IEP of a student with a disability who enters a 
high school program shall specifically address the graduation 
requirements. The student shall meet the high school gradu­
ation requirements according to N.J.A.C. 6A:8-5.l(c), ex­
cept as specified in the student's IEP. The IEP shall specify 
which requirements would qualify the student with a disabil­
ity for the State endorsed diploma issued by the school 
district responsible for his or her education. 

(b) Graduation with a State endorsed diploma is a 
change of placement that requires written notice according 
to N.J.A.C. 6A:14-2.3(e) and (f). 

l. As part of the written notice, the parent shall be 
provided with a copy of the procedural safeguards state­
ment published by the Department of Education. 

2. As with any proposal to change the educational 
program or placement of a student with a disability, the 
parent may resolve a disagreement with the proposal to 
graduate the student by requesting mediation or a due 
process hearing prior to graduation. 

3. In accordance with N.J.A.C. 6A:l4-3.8(e) a reeval­
uation shall not be required. 

(c) If a student attends a school other than that of the 
school district of residence which is empowered to grant a 
diploma, the student shall have the choice of receiving the 
diploma of the school attended or the diploma of the school 
district of residence. 

(d) If a district board of education grants an elementary 
school diploma, a student with a disability who fulfills the 
requirements of his or her IEP shall qualify for a diploma. 

(e) Students with disabilities who meet the standards for 
graduation according to this section shall have the opportu­
nity to participate in graduation exercises and related activi­
ties on a nondiscriminatory basis. 

Amended by R.2000 d.230. effective June S, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

Amended (a); added a new (b); and recodified former (b) through 
(d) a~ (c) through (e). 
Amended by R.2000 d.358, effective September 5, 2000. 
See: 32 N.J.R. 1712(a), 32 NJ.R. 3332(b). 

In (a), updated N.J.A.C. reference. 

DEPf. OF EDUCATION 

Case Notes 
School district was not required to fund additional full year at out-of­

district llChool for special education student who could meet llChool 
district's graduation requirements by attending summer llChool. T.R. v. 
Mt. Olive Board of Education, 96 N.J.A.R.2d (EDS) 293. 

Emergency relief rcque!lt to allow classified student, who had been 
barred from graduation ceremonies for assaulting teacher, to partici­
pate in those ceremonies was denied. C.T. v. Clifton Board of 
Education, 96 N.J.A.R.2d (EDS) 212. 

Emergency relief request to allow student with exces.~ive absences to 
participate in graduation ceremonies wa.'l denied. M.P. v. Hacketts­
town Board of Education, 96 N.J.A.R.2d (EOS) 210. 

Special education student not receiving diploma would be allowed to 
participate in graduation ceremonies where individualized education 
plan specifically provided for participation. K.M. v. Northern Valley 
Regional High School District and Ridgewood Board of Education, 96 
N.J.A.R.2d (EDS) 197. 

Special education student was properly denied graduation and senior 
privileges due to her poor attendance and failure to earn required 
number of academic credits. A.S. v. Wayne Board of Education, 96 
N.J.A.R.2d (EDS) 162. 

SUBCHAPTER 5. PROVIDING EDUCATIONAL 
AND RELATED SERVICES 

6A:I4-S.l General requirements 

(a) Each district board of education, independently or 
through joint agreements, shall employ child study teams, 
speech correctionists or speech-language specialists and oth­
er school personnel in numbers sufficient to ensure provi­
sion of required programs and services pursuant to this 
chapter. 

1. Joint agreements for child study team services may 
be entered into with local education agencies including 
other local school districts, educational services commis­
sions, jointure commissions and county special services 
school districts. 

(b) When a district board of education provides its edu­
cational program through another New Jersey public school 
district, responsibility for the requirements of this chapter 
shall be according to the following: 

1. In a sending-receiving relationship, when all the 
students of one or more grades of a district board of 
education attend school(s) operated by other district 
boards of education, the receiving district board of edu­
cation shall be responsible for determining the eligibility 
of ~hose students and developing and implementing their 
IEPs. 

2. When individual students are placed in a school 
operated by another district board of education, a con­
tractual agreement shall be made between district boards 
of education which specifies responsibility for providing 
instruction, related services and child study team services 
to students with disabilities. 
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(c) For the services listed below, district boards of edu­
cation may contract with private clinics and agencies ap­
proved by the Department of Education, private profession­
al practitioners who are certified and licensed according to 
State statutes and rules, agencies or programs that are 
certified, approved or licensed by the Department of Hu­
man Services or by the Department of Health and Senior 
Services. For the related services listed in (c)liii and v 
below, approved private schools for the disabled may con­
tract with private clinics and agencies approved Ly the 
Department of Education, private professional practitioners 
who are certified and licensed according to State statutes 
and rules, and agencies or programs that are certified, 
approved or licensed by the Department of Human Ser­
vices or by the Department of Health and Senior Services. 
All instructional, child study team and related services per­
sonnel provided by approved clinics and agencies and pri­
vate professional practitioners shall be fully certified. No in­
structional, child study team and related services personnel 
provided by approved clinics and agencies, or private pro­
fessional practitioners, may provide services under this sub­
section if certified through the emergency certification pro­
cess. 

1. For public school students: 

i. Independent child study team evaluations accord­
ing to N.J.A.C. 6A:14-2.5(b); 

ii. Child study team diagnostic services to supple­
ment existing local district services; 

iii. The related services of occupational therapy, 
physical therapy and counseling; 

iv. Home instruction; and 

v. Speech-language services provided by a speech­
language specialist when a district or private school for 
the disabled is unable to hire sufficient staff to provide 
the service. 

2. For students attending nonpublic schools, the dis­
trict in which the facility is located may contract for the 
following services: 

i. Evaluation, determination of eligibility, classifica­
tion and the development of an individualized edu­
cation program; 

ii. Supplementary instruction, speech-language ser­
vices and home instruction for students determined 
eligible for such services; and 

iii. English as a second language according to 
N.J.A.C. 6A:15 and compensatory education according 
to N.J.S.A. 18A:46A-2e for students eligible for such 
services. 

(d) District boards of education may purchase services 
listed under (c)l and 2 above from Department of Edu­
cation approved clinics and agencies with the prior written 

6A:14-5.2 

approval of the Department of Education through its county 
office according to the following: 

1. A request for approval to purchase services shall 
include the proposed terms of the contract; 

2. The district board of education shall be notified of 
approval or disapproval; 

3. The approval shall be for one year; and 

4. Districts are not required to obtain prior written 
approval of the Department of Education when contract­
ing for an independent child study team evaluation in 
accordance with N.J.A.C. 6A:14-2.5(c). 

(e) Districts boards of education may contract for medi­
cal diagnostic services with medical clinics and agencies 
approved by another New Jersey State agency or appropri­
ate state agencies outside of New Jersey. These agencies 
do not have to obtain Department of Education approval 
nor do district boards of education have to receive prior 
approval of the Department of Education to purchase diag­
nostic medical services. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

In (c), added a second sentence in the introductmy paragraph. 
Amended by R.2000 d.358, effective September 5, 2000. 
See: 32 NJ.R. 1712(a), 32 NJ.R. 3332(b). 

In (c)2iii, updated NJ.A.C. reference. 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 NJ.R. 4714(c). 

Rewrote (c). 

Case Notes 
Student with multiple disabilitie.'l required extra year of special 

education due to chronic absenteeism. O.K. v. Roselle Borough, 95 
N.J.A.R.2d (EDS) 86. 

Evidence supported in-district placement of neurologically impaired 
student; parents' preference for out-of-district placement only one 
factor i~ decisio~. S.A. v. Board of Education of Township of Nonh 
Brunswack, 92 NJ.A.R.2d (EDS) 220. 

6A:l4-S.2 Approval procedures for clinics or agencies 
(a) For the purposes of approval by the Department of 

Education, a clinic or agency shall consist of three or more 
professionals. Initial approval of a clinic or agency shall 
require, but not be limited to, submission and evaluation of 
the following: 

1. A valid certificate of incorporation or certificate of 
formation. Where appropriate, any licenses or permits 
required by ordinances in effect within the state, county, 
or municipality where the clinic or agency provides its 
services shall be provided; 

2. A description of the scope and nature of services to 
be offered; 

3. A list of professional staff who will provide services. 
The Jist shall verify each individual's certification and 
license, if one is required and the function he or she shall 
fulfill; 
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i. Professional staff employed by a clinic or agency 
who work full time according to N.J.A.C. 6:3-1.13 for a 
district board of education shall not provide service for 
the clinic or agency during the hours of that individual's 
public school employment; 

ii. An employee of a district board of education shall 
not provide service as an employee of a clinic or agency 
to a student who is the responsibility of his or her 
employing district board of education; 

4. Assurance that the clinic or agency has conducted 
the criminal history record check of each professional 
according to N.J.S.A. l8A:6-7.1; 

i. The clinic or agency shall maintain documentation 
of the information regarding the criminal history record 
check; 

5. Assurance that the facility or facilities in which the 
services are being provided meet applicable building and 
other regulatory standards; 

6. Assurance of an adequate accounting system accord­
ing to generally accepted accounting principles; 

7. Assurance of a system for the collection, mainte­
nance, confidentiality and access of student records which 
is according to N.J.A.C. 6:3-6; and 

DEPI'. OF EDUCATION 

8. Assurance of the maintenance of a log, which in­
cludes, but is not limited to: 

i. A list of services provided; 

ii. The date, time and location of the services provid­
ed; and 

iii. The names of the professional staff providing the 
services. 

(b) Any clinic or agency denied approval by the Depart­
ment of Education may appeal the approval decision to the 
Commissioner of Education for a hearing according to 
N.J.A.C. 6A:3. Such hearing shall be governed by the provi­
sions of the Administrative Procedure Act (see N.J.S.A. 
S2:14B-l et seq. and S2:14F-1 et seq., as implemented by 
N.J.A.C. 1:1). 

(c) An approved clinic or agency may amend the services 
provided or the location of its facilities by obtaining prior 
written approval from the Office of Special Education Pro­
grams. 

1. To amend the services provided, the agency or clinic 
shall submit the following: 
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i. A revised description of the scope and nature of 
services to be offered; 

ii. A list of professional staff who will provide these 
services. The list shall verify each individual's certifica­
tion and license, if one is required and the function he 
or she will fulfill; and 

iii. Assurance that the criminal history record check 
has been conducted according to N.J.S.A. 18A:6-7.1. 

2. To amend the location of the facilities, the agency or 
clinic shall submit an assurance that the facility or facili­
ties in which the services are to be provided meet applica­
ble building and other regulatory standards. 

(d) When a professional staff member leaves or a new 
professional staff member is hired, the approved clinic or 
agency shall provide the Office of Special Education Pro­
grams written notification within seven calendar days of the 
change. 

(e) Failure to comply with the requirements of this sec­
tion may result in the loss of approval. 

Amended by R.2000 d.l37, effective April3, 2000. 
See: 31 N.J.R. 4173(a), 32 N.J.R. 1177(a). 

In (b), changed N.J.A.C. reference. 

Case Notes 

The Es.~ex County educational services commis.~ion acted beyond the 
scope of its authority when it contracted with a private, profit-making 
corporation for the provision of auxiliary, diagnostic and therapeutic 
services to non-public school pupils, without seeking the review and 
approval of the State Board or the Commis.o;ioner. Atty.Oen.F.O.I98t, 
No.I. 

Child study team evaluation and diagnostic services may supplement, 
but not supplant, existing local district services. Elson v. Hudson 
County Area Vocational-Technical Schools, 96 N.J.A.R.2d (EDU) 229. 

SUBCHAPTER 6. REQUIREMENTS FOR 
SERVICES IN NONPUBLIC SCHOOLS 

6A:l4-6.1 Equitable participation under IDEA Part 8 

(a) The board of education of the district of residence, as 
required by Federal law and regulation under Part B of the 
IDEA, shall provide a genuine opportunity for the equitable 
participation of students with disabilities who are enrolled in 
nonpublic schools or early childhood programs by their 
parents. 

1. The district of residence shall make the final deci­
sions with respect to the services to be provided to eligible 
students with disabilities enrolled in nonpublic schools or 
early childhood programs. 

(b) The district of residence shall spend an amount of 
money equal to a proportionate amount of Federal funds 
available under Part B of the IDEA for the provision of 

6A:l4-6.1 

services to students with disabilities who are attending non­
public schools. 

(c) Those procedural safeguards available to nonpublic 
school students with disabilities and their parents as speci­
fied by Federal law and rules under Part B of the IDEA 
shall apply. 

1. The right to request mediation or a due process 
hearing applies only to the location, identification, evalua­
tion, determination of eligibility, and reevaluation of stu­
dents with disabilities enrolled in nonpublic schools or 
early childhood programs by their parents. 

2. Disputes regarding the provision of services to a 
particular nonpublic school student with a disability shall 
be addressed through the complaint procedures according 
to N.J.A.C. 6A:14-9.2. 

(d) If a nonpublic school student with a disability will 
receive special education or related services from the district 
of residence, the district shall: 

1.. Initiate and conduct meetings according to N.J.A.C. 
6A:l4-2.3(i) to develop, review and revise a service plan 
for the student. 

i. For the services provided, the service plan for a 
student with a disability enrolled in a nonpublic school 
or early childhood program shall include the compo­
nents described in N.J.A.C. 6A:14-3.7(d)1 through 4, 
(d)6 and (d)12 through 14. The transition requirements 
described in N.J.A.C. 6A:14-3.7(d)7 through 11 shall be 
included only when the district of residence is providing 
transition services to the student; and 

2. Ensure that a representative of the nonpublic 
school or early childhood program attends each meeting. 
If the representative of the nonpublic school cannot at­
tend, the district shall use other methods to ensure partic­
ipation by the private school, including individual or 
conference telephone calls. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

In (a), inserted a reference to early childhood programs; added (a)t; 
in (c), added I and 2; and added (d). 

Case Notes 

Parents of disabled studenL'l failed to ~o'Ustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
cious, or unreasonable, or were violative of Individuals with Disabilities 
Education Act (IDEA), federal regulations, or state special education 
Jaws. Baerv. Klagholz, 771 A.2d 603 (2001). 

Requirements of regulations under Individuals with Disabilities Act 
(IDEA) that each state have on file with Secretary of Education 
description of how "child find" policies and procedures will be moni­
tored to en..o;ure that the state educational agency (SEA) obtained 
information on number of children identified within each category of 
disability, information adequate to evaluate effectiveness of those poli­
cies and procedures, and description of method used by state to 
determine which children were receiving special education and related 
services were not met by state regulations merely mandating that each 
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school district develop written procedures. Baer v. Klagholz, 771 A.2d 
603 (2001). 

State special education regulations which failed 10 include ponions of 
the Individuals with Di1111hilitics Education Act (IDEA) or its regula­
tion." setting fonh filing requiremenlll in connection with "child find" 
requirement" were impermissibly incon.o;istent with federal standard, 
de11pite state's contention that filing requirements applied only to state 
and not to local ~~ehool districts, where result of failure to incorporate 
federal standard in regulations wus lack of public awareness of applica­
ble standard" and how standards were applied. Baer v. Klagholz, 771 
A.2d 603 (2001). 

Neces.~ity of elct.1ric shock treatment for developmentally disabled 
child establish.:d by clear and convincing evidence; other treatmenlll 
had proven ineffective, child had caused mm:h injury to herself, electric 
shllck treatment through Self-Injurious Behavior Inhibiting System had 
decreased child's self-injurious behavior, risks inherent in use of SIBIS 
were low, and benefilll outweighed risks. In re J.M., 292 N.J.Super. 
22.'i. 678 A.2d 75 I ((..'h.l996). 

Distril.1 where nonpublic school was located would be responsible for 
providing Chapter 192-193 services to students attending that school. 
Board of Education of the City of Clifton v. State-operated School 
District of the City of Paterson, 96 N.J.A.R.2d (EDU) 811. 

Reimbursement request for coste; of special education student's pri­
vate IIChool placement was denied where testimony of student's former 
teacher indicated that in-district placement conferred educational bene­
fit. E.S.G. v. Collingswood Board of Education. 96 N.J.A.R.2d (EDS) 
213. 

Reimbursement for out-of-district placement w-..s denied where child 
study team found in-district placement to be appropriate. C.G. v. 
Oakland Board of Education, 96 N.J.A.R.2d (EDS) 199. 

Student with learning disabilities wa.o; entitled to continuing place· 
ment in private school subsidized by local board of education during 
pendency of due process hearing. K.O. v. Haddonfield Board of 
Education, 96 N.J.A.R.2d (EDS) 103. 

Reimbursement for private ~~ehool costs denied when classified stu­
dent's placement at public school would have afforded him opponunity 
to receive free and appropriate public education. R.W. v. Montgomery 
Township Board of Education. 96 NJ.A.R.2d (EDS) 78. 

School board's current out-of-district day~~ehool placement, rather 
than residential placement requested by parents, was most appropriate 
pla~-ement for neurologically impaired student with aggressive and 
disruptive behavior. KJ. v. Runnemede Board of Education, 95 
N.J.A.R.2d (EDS) 257. 

Neighborhood school with separated first grade cla.o;ses was most 
appropriate placement for perceptually impaired student whose atten­
tion was easily di.~tracted. I.M. v. Atlantic City Board, 95 N.J.A.R.2d 
(EDS)250. 

Difficulties in nuditory proce."lling and visual perception of neurologi­
cally impaired child with Tourette's syndrome demonstrated acute need 
for placement in private ~~ehool. E.J. v. Mansfreld Board, 95 
N.J.A.R.2d (EDS) 235. 

Placement in cla.c;s for neurologically impaired student~ at local 
~~ehool. rather than private school placement, wa.c; appropriate place· 
ment for cla.'l.~if~ed student making cognitive and academic progress. 
J.J. v. Bound Brook Board. 95 N.J.A.R.2d (EDS) 230. 

Edm:ational placement out of district was appropriate for perceptual· 
ly impaired student's educational needs despite parent's noncoopera­
tion. P.M. v. Brick Township Board, 9S N.J.A.R.2d (EDS) 201. 

School district wa.~ required to provide reimbursement for occupa­
tional therapy given neurologically impaired child to replace that which 
she should have received while domiciled in school district. O.K. v. 
Cherry Hill Board. 95 NJ.A.R.2d (EDS) 197. 
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Residential placement for multiply handicapped child with various 
diagnosed disorders ranging from loving to potentially injurious was 
only appropriate placement in least restrictive environment. Z.D. v. 
Fort Lee Board v. 95 N.J.A.R.2d (EDS) 193. 

School district wus required to pay for specialized educational pro· 
gram of domiciled child obliged to seek school with program outside 
district. J.D. and K.D. v. Middletown Board of Edm:ation, 9S 
N.J.A.R.2d (EDU) 154. 

Tuition and transportation costs for out-of-district placement were 
reimbursable. J.B. v. Hamilton Township, 95 N.J.A.R.2d (EDS) 64. 

Board liable for tuition and costs related to handicapped student's 
placement in private school. J.E. v. Montgomery Township Board of 
Education, 94 N.J.A.R.2d (EDS) 191. 

Parent'! entitled to reimbursement for educationally disabled stu­
dent's placement at private school. M.P. v. Summit Board of Edu­
cation, 94 N.J.A.R.2d (EDS) 156. 

Inappropriate behaviors, indicating regression in present school envi· 
ronmen&, justified out-of-area residential placement. T.M. v. Pleasant­
ville. 93 N.J.A.R.2d (EDS) 172. 

Costs for disabled child's out-of-state placement were shared by 
school di.~tril.1s in which divorced parents with joint custody were 
domiciled. J.K. v. West Milford and Roxbury, 93 N.J.A.R.2d (EDS) 
145. 

Cost~ of private schooling for handicapped child whose communica· 
tion difficulty wa.o; mild were not reimbursable. A.M. v. Board of 
Education, 93 NJ.A.R.2d (EDS) 133. 

Full cost, rather that costs on a pro-rata ba.'!is, was amount parents 
were to be reimbursed for private school tuition. M. Y., a Minor Child 
v. Fair Lawn, 93 N.J.A.R.2d (EDS) 91. 

Education requirements of special school mu.c;t be complied with 
when parents seek placement of emotionally disturbed son. J.T., a 
Minor Child v. Barnegat Township, 93 NJ.A.R.2d (EDS) 89. 

In-district placement of IS-year-old neurologically impaired student 
wa.~ appropriate; no reimbursement for unilateral placement out-of· 
district. T.G. v. Middletown Township Board of Education, 93 
N.J.A.R.2d (EDS) 66. 

Blind, multiply handicapped child with behavioral problems was 
shown to need 12-month residential placement. L.P. v. Edison Board 
of Education, 92 N.J.A.R.2d (EDS) 259. 

Perceptually impaired student not provided with appropriate edu­
cation; private school tuition reimbursement. J.H. v. Bernardsville 
Board uf Education, 92 NJ.A.R.2d (EDS) 147. 

Unilateral decision to place the child in a private school; no tuition 
reimbursement. C.R. v. Delaware Valley Regional School District, 92 
N.J.A.R.2d (EDS) 31. 

Parents not entitled 10 reimbursement for cost of sending fiflh·grade 
student to private school. M.R. v. Montville Board of Education, 92 
N.J.A.R.2d (EDS) 20. 

Private schools required approval by Bureau of Special Education 
and Pupil Personnel under former N.J.A.C. 6:28-4.2. A.N. v. Clark Bd. 
of Ed., 5 N.J.A.R. 152 (1983). 

The Essex County educational service.c; commis.\ion acted beyond the 
scope of it'i authority when it contracted with a private, profit-making 
corporation. Atty.Gen.F.0.1981, No. I. 

6A:l4-6.2 Provision of programs and services provided 
under N..J.S.A. l8A:46A-l et seq. and 
1.8A:46-l9.l et seq. 

(a) The board of education of the district in which the 
nonpublic school is located shall provide to nonpublic school 
students the programs and services required by this sub­
chapter by itself, or through joint agreements with other 
boards of education or through contracts with educational 
services commissions or with clinics and agencies approved 
under N.J.A.C. 6A:14-5. 
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(b) Specifications for contracts to provide programs and 
services covered by this subchapter shall be approved by the 
county superintendent of schools. 

(c) Identification, evaluation, determination of eligibility, 
development of service plans and the provision of speech 
and language services, home instruction and supplementary 
instruction shall be provided according to this chapter. 

(d) English as a second language shall be provided ac­
cording to N.J.S.A. 18A:46A-2c. 

(e) Compensatory education shall be provided according 
to N.J.S.A 18A:46A-2e. 

(f) All special education programs and services required 
by this subchapter shall be provided with parental consent in 
accordance with N.J.A.C. 6A:14-2.3. 

(g) Those procedural safeguards available to nonpublic 
school students with disabilities and their parents as speci­
fied by Federal law and rules under Part B of the IDEA 
shall apply. 

l. The right to request mediation or a due process 
hearing applies only to the location, identification, evalua­
tion, determination of eligibility, and reevaluation of stu­
dents with disabilities enrolled in nonpublic schools. 

i. For the services provided, the service plan for a 
student with a disability enrolled in a nonpublic school 
shall include the components described in N.J.A.C. 
6A:14-3.7(d)l through 4, (d)6 and (d)12 through 14. 

2. Disputes regarding the provision of services to a 
particular nonpublic school student with a disability shall 
be addressed through the complaint procedures according 
to N.J.A.C. 6A:14-9.2. 

(h) Personnel providing a program or service under this 
subchapter shall meet appropriate certification and if re­
quired, licensing requirements. Personnel shall not be em­
ployed by the nonpublic school in which the student is 
enrolled with the exception of personnel providing the types 
of instruction specified in N.J.A.C. 6A:14-S.l(c)2ii and iii. 

(i) Programs and services for nonpublic school students 
shall be provided in facilities approved by the Department 
of Education through its county superintendent of schools 
according to N.J.S.A. 18A:46-5 and 18A:46-19.5. 

G) Public and nonpublic school students may be grouped 
for speech correction and the other instructional programs 
provided under this subchapter, when appropriate. 

(k) When the provision of programs and/or services un­
der this subchapter requires transportation or the mainte­
nance of vehicular classrooms, the board of education of the 
district in which the nonpublic school is located shaD pro-

6A:l4-6.4 

vide the transportation and maintenance and the cost shall 
be paid from State aid received under this subchapter. 

(/) The board of education of the district in which the 
nonpublic school is located shall maintain all records of 
nonpublic school students receiving programs and/or ser­
vices under this subchapter according to N.J.A.C. 6:3-6. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

In (c), substituted a reference to service plans for a reference to 
individualized education programs; and in (g), added I and 2. 

6A:14-6.3 Fiscal management provided under N..J.S.A. 
l8A:46A-1 et seq. and 18A:~19.1 et seq. 

(a) Each board of education of the district in which the 
nonpublic school is located shall provide programs and 
services under this subchapter at a cost not to exceed the 
amount of State aid funds. 

(b) Each board of education of the district in which the 
nonpublic school is located shall maintain an accounting 
system for nonpublic programs and services according to 
N.J.A.C. 6A:23-2. 

(c) At the close of each school year, the board of edu­
cation shall report to the Department of Education the total 
district cost for programs and services provided under this 
subchapter. 

(d) Each board of education of the district in which the 
nonpublic school is located shall receive State aid for pro­
grams and services required by this subchapter for the 
succeeding school year as available from appropriated funds 
for nonpublic school programs and services. 

Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

In (b), amended NJAC reference. 

Case Notes 

Teacher did not accrue secondary seniority credit.<~ by providing 
statutorily mandated services in public school to parochial student.<~. 
Cohen v. Emerson Bd. of Educ., 225 NJ.Super. 324, 542 A.2d 489 
(A.D.I988). 

The Essex County educational services commission acted beyond the 
scope of its authority when it contracted with a private, profit-making 
corporation for the provision of auxiliary, diagnostic and therapeutic 
services to non-public school pupils, without seeking the review and 
approval of the State Board or the Commissioner. Atty.Gen.F.O.l981, 
No.I. 

6A:14-6.4 End of the year report provided under N,J.S.A. 
18A:46A-1 et seq. and 18A:~19.1 et seq. 

(a) Annually, the board of education shall submit to the 
Department of Education a report describing the programs 
and services provided under this subchapter. 
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(b) The end of the year report shall include the numbers 
of nonpublic school students provided each program or 
setvice and such other information as may be required by 
the Department of Education. 

Case Notes 
Requirements of regulations under Individuals with Disabilities Act 

(IDEA) that each state have on file with Secretary of Education 
description of how "child find" policies and procedures will be moni­
tored to ensure that the state educational agency (SEA) obtained 
information on number of children identified within each category of 
disallility. information adequate to evaluate effectiveness of those poli­
cies and prot:edures, and description of method used by state to 
determine which children were receiving special education and related 
servit:es were not met by state regulations merely mandating that each 
school district develop written procedure.-;. Boer v. Klagholz, 771 A.2d 
603 (2110 I ). 

State special education regulations which failed to include portions of 
the Individuals with Disabilities Education Act (IDEA) or ito; regula­
tions setting forth filing requirements in connection with "child find" 
requirements were impermissibly inconsistent with federal standard. 
despite state's contention that filing requirements applied only to state 
and not to local school district'!, where re.~ult of failure to incorporate 
federal standard in regulations was Jack of public awareness of applica­
ble standards and how standards were applied. Boer v. Klagholz,'771 
A.2d CIOJ (2001 ). 

6A:J4-6.S Placement in accredited nonpublic schools 
which are not specifically approved for the 
education of disabled students 

(a) According to N.J.S.A. 18A:46-14, school age students 
with disabilities may be placed in accredited nonpublic 
schools which are not specifically approved for the edu­
cation of disabled students with the consent of the Commis­
sioner of Education, by an order of a court of competent 
jurisdiction, or by order of an administrative law judge as a 
result of a due process hearing. Preschool age students with 
disabilities may be placed by the district board of education 
in early childhood programs operated by agencies other 
than a district board of education according N.J.A.C. 
6A:14-4.3(c) or by an administrative law judge as a result of 
a due process hearing. 

(b) The Commissioner's consent shall be based upon 
certification by the district board of education that the 
following requirements have been met: 

I. The nonpublic school is accredited. Accreditation 
means the on-going, on-site evaluation of a nonpublic 
school by a governmental or independent educational 
accreditation agency which is based upon written evalua­
tion criteria that address educational programs and ser­
vices, school facilities and school staff; 

2. A suitable special education program pursuant to 
N.J.S.A. 18A:46-14a through h cannot be provided to this 
student; 

3. The most appropriate placement for this student is · 
this nonpublic school; 

4. The program to be provided shall meet the require­
ments of the student's individualized education program; 
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5. The student shall receive a program that meets all 
the requirements of a thorough and efficient education as 
defined in N.J.S.A. 18A:7A-Sc through g. These require­
ments shall be met except as the content of the program 
is modified by the IEP based on the educational needs of 
the student. Statewide assessment and graduation require­
ments shaD apply. Participation in Statewide assessment 
and/or exemptions from graduation requirements shaD be 
recorded in the student's IEP according to N.J.A.C. 
6A:14-3.7(d)S and 7. 

i. All personnel providing either special education 
programs according to N.J.A.C. 6A:l4-4.4 through 4.7, 
or related services according to N.J.A.C. 6A:l4-3.8 
shall hold the appropriate educational certificate and 
license, if one is required, for the position in which they 
function; 

ii. All personnel providing regular education pro­
grams shall either hold the appropriate certificate for 
the position in which they function or shall meet the 
personnel qualification standards of a recognized ac­
crediting authority; 

iii. All substitute teachers and aides providing spe­
cial education and related setvices shall be employed 
according to N.J.A.C. 6:11-4.5, County substitute certif­
icate, and 4.6, Paraprofessional approval; 

6. The student shall receive a comparable program to 
that required to be provided by the local district board of 
education according to N.J.S.A. 18A:35-1, 2, 3, 5, 7 and 8, 
18A:40A-l, 18A:6-2 and 3, 18A:58-16, N.J.A.C. 
6A:8-3.1, and N.J.A.C. 6A:14-1 through 4. These require­
ments shall be met except as the content of the program 
is modified ~y the IEP based on the educational needs of 
the student. Exemptions shall be recorded in the student's 
IEP according to N.J.A.C. 6A:14-3.7(d)5 and 7; 

7. The nonpublic school provides services which are 
nonsectarian; 

8. The nonpublic school complies with all relevant 
State and Federal antidiscrimination statutes; 

9. Written notice has been provided to the student's 
parent regarding this placement which has included a 
statement that: 

i. The nonpublic school is not an approved private 
school for the disabled and that the local school district 
assumes the ongoing monitoring responsibilities for the 
student's program; 

ii. No suitable special education program could be 
provided to this student pursuant to N.J.S.A. 
18A:46-14; and 

iii. This is the most appropriate placement available 
to this student; 

10. The placement is not contested by the parents; 
and 

u 
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11. The nonpublic school has been provided copies of 
N.J.A.C. 6A:14, 1:6A and 6:3-6. 

(c) In a due process hearing, the authority of the Com­
missioner to consent to a placement in an accredited non­
public school shall be delegated to the administrative law 
judge assigned to the case when: 

1. The administrative law judge makes a factual deter­
mination that the certifications in (b) above are met; or 

2. The district board of education and the parent 
agree to a settlement of the matter which would include 
placement under N.J.S.A. 18A:46-14 and the administra­
tive law judge approves the settlement. Approval may be 
granted if the district board of education makes the 
certifications in (b) above. A copy of the signed consent 
application shall be attached to the settlement agreement 
and forwarded by the district board of education to the 
Department of Education through the county office. 

(d) The district board of education shall be responsible to 
monitor the student's placement at least annually to ensure 
the program's compliance with the certifications. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 NJ.R. 755(a), 32 N.J.R. 2052(a). 

In (a), inserted Hof Education" following "Commissioner"; and 
added references to placement of students by order of an administrative 
law judge as a result of a hearing. 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

In (b), amended NJAC references. 

Case Noles 

Neither New Jersey statute precluding local educational agency's 
(LEA's) placement of disabled student in sectarian school, nor its 
implementing regulations, apply to unilateral parental placemenL'I, for 
purpose of determining whether such placemenL'I are reimburseable if 
LEA is found to have failed to provide free and appropriate public 
education (FAPE) required under IDEA. Individuals with Disabilities 
Education Act, § 601 et seq., as amended, 20 U.S.C.A. § 1400 f!t seq. 
L.M., a minor child, by his parenL'I, H.M. and E.M. v. Evesham 
Township Board of Education, 2S6 F.Supp.2d 290. 

Continued placement of perceptually impaired student in otherwise 
appropriate private school was required until program in public school 
provided some educational benefit. K.G., A Minor v. Haddonfield 
Board, 95 N.J.A.R.2d (EDS) 167. 

Free and appropriate education in public school precluded tuition 
and transportation for non-approved private school. A.S. v. Hasbrouck 
Heights, 95 N.J.A.R.2d (EDS) 162. 

Present public school environment wa.'l more appropriate for neuro­
logically impaired child than out-of-district placement. A.H. v. Ham­
burg Board, 95 N.J.A.R.2d (EDS) 52. 

Handicapped student could not be placed in school not able to 
provide student with appropriate educational services. B.G. v. Manas­
quan Public School System, 95 N.J.A.R.2d (EDS) 22. 

Placement of neurologically impaired student in non-public school 
was not appropriate absent required certification. B.G. v. Mana.o;quan, 
95 N.J.A.R.2d (EDS) 22. 

Reimbursement of parents for tuition paid for handicapped student's 
placement in nonapproved private school was justified. C.D. v. Wa­
naque, 93 N.J.A.R.2d (EDS) 154. 

6A:l4-7.1 

Board of education could have provided appropriate placement for 
12-year-old student; no reimbursemenl for parenL'I' unilaterally enroll­
ing student in private school. J.S. v. Blairstown Board of Education, 93 
NJ.A.R.2d (EDS) 81. 

No private school reimbursement; board of education offered free 
and appropriate education for communication handicapped student. 
V.G. v. Jefferson Township Board of Education, 92 N.J.A.R.2d (EDS) 
212. 

Parents not entitled to reimbursement for placement at nonpublic 
school; flaws in Individualized Education Program not result in signifi­
cant harm; no showing that academic program of school met require­
menLo; of Program. N.P. v. Kinnelon Board of Education, 92 
N.J.A.R.2d (EDS) 190. 

Placement at nonpublic school not authorized; no valid individual­
ized education program. M. Y. v. Fair Lawn Board of Education, 92 
N.J.A.R.2d (EDS) 163. 

Parents not entitled to reimbursement of tuition expenses for unilat­
eral placement of child in private school. K.S. v. East Brunswick Board 
of Education, 92 N.J.A.R.2d (EDS) 159. 

Parents not entitled either to placement of child at nonapproved 
private school nor to reimbursement of tuition. M.H. v. Union Town­
ship Board of Education, 92 N.J.A.R.2d (EDS) 132. 

Out-of-state residential school appropriate placement for 16-year-old 
boy who wa.o; auditorily and emotionally impaired. J.P. v. Metuchen 
Board of Education, 92 N.J.A.R.2d (EDS) 110. 

Placement of child wa."' inappropriate to meet his educational needs; 
parents entitled to private school tuition reimbursement. J.S. v. Uving­
ston Board of Education, 92 NJ.A.R.2d (EDS) 94. 

Day placement, not residential placement, was appropriate for multi­
ply handicapped student. J.B. v. Township of Montville Board of 
Education, 92 N.J.A.R.2d (EDS) 65. 

Law Reviews and Journal Commentaries 

Out-Of-District Placement for the Special Need'! Child. Michaelene 
Loughlin, Sherry Chachkin, 222 N.J.LJ. 43 (2003). 

SUBCHAPTER 7. RECEIVING SCHOOLS 

Case Notes 

ParenL"' of disabled students failed to sustain their burden of demon­
strating that state special education regulations were arbitrary, capri­
cious, or unreasonable, or were violative of IndividuaL'! with Disabilitie."' 
Education Act (IDEA), federal regulations, or state special education 
laws. Baer v. Klagholz, 771 A.2d 603 (2001). 

6A:14-7.1 General requirements 

(a) Receiving schools include educational services com­
missions, jointure commissions, regional day schools, county 
special services school districts, the Marie H. Katzenbach 
School for the Deaf, approved private schools for the dis­
abled (that may or may not provide residential services) and 
public college operated programs for the disabled. Receiv­
ing schools shall obtain prior written approval from the 
Department of Education to provide programs for students 
with disabilities through contracts with district boards of 
education. 
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1. Approval to establish or change a program shall be 
based upon the criteria established by the Department of 
Education in this subchapter. 

2. Monitoring and approval shaD be conducted on an 
ongoing basis by the Department of Education. 

(b) For a student in a program operated by or under 
contract with the Department of Education, the district 
board of education retains responsibility for the provision of 
programs and services under this chapter. 

(c) Programs for students with disabilities provided under 
this subchapter shall be operated according to this chapter. 

1. Exceptions regarding student placement shall be 
made according to N.J.A.C. 6A:l4-4.10. Providers of 
programs under this subchapter shall maintain documen­
tation of this approval. 

(d) Annually, providers of programs under this subchap­
ter shall prepare and submit a report to the Department of 
Education through the county office. The report shall be 
submitted on a format provided by the Department of 
Education and shall include the kind and numbers of staff 
providing special education and related services. 

(e) Out-of-state private schools for the disabled shall be 
-approved to provide special education programs by the 
department of education of the state in which they are 
located prior to applying for eligibility to receive New Jersey 
students. ' 

(f) The residential component of an approved private 
school for the disabled shall be approved by either the New 
Jersey Department of Human Services or by the appropriate 

· government agency in the State in which the school is 
located. 

(g) An employee of a district board of education who is 
directly or indirectly responsible for the placement of stu­
dents with disabilities shall have no interest in or shall not 
be employed by any approved private school for the disabled 
which serves students with disabilities placed by that district 
board of education. 

Case Notes 

Authority to contract for speech therapy seJVices. lmpey v. Board of 
Educ. of Borough of Shrewsbucy, 273 NJ.Supcr. 429, 642 A.2d 419 
(A.D.I994). certification grunted 138 NJ. 266, 649 A.2d 1286, aftirmed 
142 N.J. 388, 662 A.2d 960. 

School board could terminate tenured speech correction teacher and 
have seJVices provided by educational seJVices commis.o;ion. lmpey v. 
Board of Educ. of Borough of Shrewsbucy, 273 N.J.Super. 429. 642 
A.2d 419 (A.D.I994), certilicntion granted 138 NJ. 266, 649 A.2d 1286, 
affirmed 142 NJ. 388, 662 A.2d 960. 

Public schuol unable to compel private school to re-admit expelled 
student. H.F. v. Pemberton Township Board of Education, 97 
N.J.A.R.2d (EDS) 101. 
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6A:l4-7.2 Approval procedures to establish a new 
receiving school 

(a) Prior to the establishment of a receiving school for 
students with disabilities, an application shall be submitted 
to the Department of Education according to the following: 

1. The applicant shall submit a needs assessment. 
The Department of Education shall determine if the 
program to be provided by the receiving school is needed 
and shall notify the applicant of the decision no later than 
90 calendar days after receipt of the needs assessment. 

2. An appeal of the decision to deny approval may be 
made to the Commissioner of Education according to 
N.J.A.C. 6A:3. 

3. The application for approval to establish a receiving 
school for students with disabilities shall include, but not 
be limited to: 

i. A survey of need indicating the number, age 
range and types of students with disabilities to be 
served by the proposed programs/services. Documen­
tation of local school districts surveyed shaJJ be includ­
ed; 

ii. A rationale for each new program; 

iii. The projected program for each group of stu­
dents with disabilities with the same disabling condition 
including: 

(l) The objectives of the program; 

(2) The organizational structure, including project­
ed number of personnel by title, job function, and 
certification; 

(3) The administrative policies and procedures; 

( 4) The nature and scope of the program and 
services to be offered and a description of the stu­
dents with disabilities to be served which shall in­
clude the number of students to be served, numbers 
and types of classes, number of school days, and daily 
hours in session; and 

(5) A description of how the core curriculum con­
tent standards will be implemented; 

iv. A copy of the approval of the facility by the 
issuing agency including certification of health and fire 
approval; and 

v. An assurance that necessary emergency proce­
dures will be followed; and 

4. Additionally, each approved private school for the 
disabled shall submit: 
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i. An affidavit that its programs and services for 
students with disabilities are nonsectarian and in com­
pliance with NJ.S.A. 18A:46-1 et seq., N.J.A.C. 6A:14, 
The Individuals with Disabilities Education Act (20 

Next Page is 14-51 14-50.1 
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U.S.C. §§ 1400 et seq.) and the Rehabilitation Act 
(U.S.P.L 93-112 Section 504); and 

ii. A copy of the certificate of incorporation. 

Supp. 12-6-04 
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(b) The approved private school for the disabled shall 
submit staffing information which shall include a list of 
professional staff who will provide seJVices. The list shall 
verify each individual's certification and license, if one is 
required and the function he or she will perform. 

Amended by R.2000 d.l37, effective April3, 2000. 
See: 31 N.J.R. 4173(a), 32 N.J.R. 1177(a). 

In (a)2, changed NJ.A.C. reference. 

6A:14-7.3 Amendment procedures for receiving schools 

(a) An approved receiving school for students with dis­
abilities may amend its policies, procedures, the setvices 
provided or the location of its facilities by obtaining prior 
written approval from the Department of Education through 
its county offices of education. 

1. To amend the policies, procedures, nature and 
scope of the seJVices provided, or increase or decrease the 
seJVices provided, the approved receiving school shall 
submit the following: 

i. A copy of the revised policy and/or procedure; 

ii. A revised description of the scope and nature of 
the seJVices to be offered according to N.J.A.C. 
6A:l4-7.2(a)3iii(4); and 

iii. A list of professional staff who will provide these 
services. The list shall verify each individual's certifica­
tion and license, if one is required and the function he 
or she shall perform. 

2. To amend the location of its facilities, an approved 
private school for the disabled shall submit a copy of the 
valid health, fire, boiler inspections, occupancy and, if 
applicable sewerage plant. 

(b) When a professional staff member leaves or a new 
professional staff member is hired by an approved private 
school for the disabled, the approved private school shall 
provide written notification to the Department of Education 
through the county office within seven calendar days of the 
change. 

6A:l4-7.4 Annual procedures for private schools for the 
disabled 

(a) Annually, each approved private school for the dis­
abled shall submit fiscal information according to N.J.A.C. 
6A:23 to the Office of Finance. 

(b) Annually, each approved private school for the dis­
abled shall obtain valid certificates of fire inspection and if 
applicable, health, boiler inspections, occupancy and, if ap­
plicable, sewerage plant. Such certificates shall be main­
tained and shall be available upon request for review by the 
Department of Education through the county office of 
education. 

Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 NJ.R. 199J(a), 35 NJ.R. 4714(c). 

61\:14-7.5 

In (a), amended NJAC reference. 

Case Notes 

Action to require local school board to pay residential costs and 
tuition retroactively, for out-of-state placement in a private residential 
school for neurologically impaired child, denied. M.B. Through His 
Parenls, R.B. and J.B. v. Bernards Twp. Bd. of Educ., 9 NJ.A.R. 179 
(1985). 

School board's failure to follow proper placement procedures de­
prived parents of free choice in makin& decision for non-public cost 
placement under former N.J.A.C. 6:28-4.8. A.N. v. Clark Bd. of Ed., S 
N.J.A.R. 152 (1983). 

6A:14-7.S Responsibilities of district boards of education 

(a) The educational program of a student with a disability 
provided through contractual agreements as described in 
N.J.A.C. 6A:l4-7.l(a) shall be considered the educational 
program of the district board of education. The district 
board of education shall be responsible for the development 
and annual review of the IEP and the reevaluation of the 
student. At least annually, the district board of education 
shall monitor the implementation of the IEP. 

l. For students with disabilities placed in programs 
described in N.J.AC. 6A:l4-7.1(a), representative(s) of 
the program and the district board of education shall 
participate in meeting(s) according to N.J.A.C. 
6A:14-2.3(i)2. 

(b) When a student with a disability is placed in a 
receiving school as described in N.J.A.C. 6A:l4-7.1(a), the 
district board of education shall provide written notification 
to the Department of Education through the county office 
within 10 calendar days of the placement. Such notification 
shaD include a copy of the student's IEP. 

1. A district board of education shall place a student 
with a disability in a receiving school only when it can 
assure that the IEP can be implemented in that setting. 

2. Prior to placement in the receiving school, a repre­
sentative of the district board of education and, if possi­
ble, the parent shall visit the school. 

3. When a district board of education places a student 
with a disability in an approved residential private school, 
such placement shall be at no cost to the parent. The 
district board of education shall be responsible for special 
education costs, room and board. 

4. Placement of a student with a disability in an 
approved residential private school by a public agency, 
other than the district board of education, shall be subject 
to the rules governing such agencies and to this chapter. 
The district board of education shall pay the nonresiden­
tial special education costs. When the student has been 
placed by a public agency empowered to make such 
placement, the district board of education shall convene a 
meeting according to NJ.A.C. 6A:14-2.3(i)2 to revise the 
IEP as necessary. 
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(c) The receiving school shall provide written notification 
to the Department of Education through the county office 
within l 0 calendar days of the student's first day of attend­
ance. 

(d) If the approval of a private school for the disabled is 
removed, a district board of education having a student with 
a disability placed therein shall immediately begin seeking 
an alternative, appropriate placement for that student. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 NJ.R. 755(a), 32 N.J.R. 2052(a). 

In (c), deleted a reference to each school year. 

Case Notes 
Jurisdiction to conduct "due proce.u" hearing to determine financial 

responsibility for special education coslll of blind, retarded child. was in 
Department of Education. L.P. v. Edison Bel. of Educ., 265 NJ.Super. 
266,626 A.2d 473 (L.1993). 

Di~pute11 regarding proper residential placement of developmentally 
disabled citizen.o;llhould be processed a.'l "tested ca.o;e.o;" under Adminill· 
trative Procedure Act (APA). Superior Coun, Law Division did not 
have jurisdiction. L.P. v. Edison Bd. of Educ., 265 N.J.Super. 266, 626 
A.2d 473 (L.1993). 

State's unauthorized placement of child in private school may result 
in waiver of entitlement to reimbursement by school board. Board of 
Education of Borough of Pr011pect Park v. New Jersey Depanment of 
Education, et al., 97 N.J.A.R.2d (EDU) 134. 

Parents failed to show that out-of-state placement would be less 
restrictive than current successful placement within district. P.B. v. 
Caldwell-West Caldwell Board of Education, 97 N.J.A.R.2d (EDS) 17. 

Record 110pported contested classir~eation and academic plan. South 
Brunswick Board of Education v. J.R., 97 NJ.A.R.2d (EDS) I. 

Rcque~~t for summer camp placement for disabled student was denied 
where regres.c;ion was unlikely and camp wall primarily recreational. 
C.W. v. Washington Township Board of Education, 96 NJ.A.R.2d 
(EDS) 279. 

Residential costs of impaired stucrent in private placement pursuant 
to civil commitment were not responsibility of school board. M.M. v. 
Kinnelon Board. 95 N.J.A.R.2d (EDS) 120. 

Proof; neceJo"llity that school district provide compensatory education­
al services for handicapped student beyond high-school level. J.O. v. 
Freehold Regional School District, 94 N.J.A.R.2d (EDS) 178. 

6A:14-7.6 Provision of programs 

(a) An educational program provided under this subchap­
ter shall conform to the requirements of N.J.A.C. 6A:l4-2.8, 
4.1 and 4.3 through 4.11, and to the student's IEP. 

(b) When the parent or district board of education re­
quests mediation or due process, the student with a disabili­
ty shall remain in the current placement, according to 
N.J.AC. 6A:14-2.6(d)9 or 2.70) as applicable. 

(c) Students with disabilities who are placed in receiving 
schools may be suspended for up to 10 consecutive or 
cumulative school days in a school year by the receiving 
school. Such suspensions are subject to the same proce­
dures as nondisabled students. However, at the time of 
suspension, the principal of the receiving school shall for­
ward written notification and a description of the reasons 
for such action to the case manager. 

DEPr. OF EDUCATION 

(d) A receiving school shall not unilaterally implement 
disciplinary action involving removal to an interim alterna­
tive educational setting, suspension of more than 10 consec­
utive or cumulative school days in a school year or expulsion 
of a student with a disabiUty. Such disciplinary action shall 
be implemented in conjunction with the sending district 
board of education according to NJ.A.C. 6A:14-2.8. 

(e) Educational programs shall be open to observation at 
any time to the representatives of the sending district board 
of education and of the Department of Education. 

(f) With prior written approval of the Department of 
Education, a school described in NJ.A.C. 6A:14-7.l(a) may 
operate an extended academic year program. 

(g) A provider of programs under this subchapter shall 
notify the Department of Education 90 calendar days prior 
to ceasing operation. 

Amended by R.2000. d.230, effective June S, 2000. 
See: 32 N.J.R. 7SS(a), 32 N.J.R. 20S2(a). 

In (d), insened •·consecutive or cumulative" preceding "school days"; 
and amended the NJ.A.C. reference in the last sentence. 

6A:l4-7.7 Termination or withdrawal from a receiving 
school 

(a) When a receiving school is considering the termi­
nation of a student's placement prior to the end of the 
student's academic year, the receiving school shall immedi­
ately contact the district board of education. The district 
board of education shall convene an IEP meeting according 
to N.J.A.C. 6A:14-2.3(i)2. Such meeting shall occur with­
out delay and shall include the participation of appropriate 
personnel from the receiving school. 

, 1. At the IEP meeting, the IEP team shall review the 
current IEP and determine the student's new placement. 
Written notice of any changes to the IEP and the new 
placement shall be provided without delay. The student 
may be terminated from the current placement after the 
district board of education has provided written notice to 
the parents according to N.J.A.C. 6A:14-2.3. Such termi­
nation shall be in accordance with the provisions of the 
contract between the receiving school and the district 
board of education. 

(b) When the district board of education is considering 
the withdrawal of a student with a disability from a receiving 
school prior to the end of the student's academic year, the 
district board of education shall convene an IEP meeting 
according to N.J.A.C. 6A:l4-2.3(i)2. Such meeting shall 
include appropriate personnel from the receiving school. 
At the IEP meeting, the IEP team shall review the current 
IEP and determine the student's new placement. Written 
notice of any changes to the IEP and the new placement 
shall be provided without delay. The student may be 
terminated from the current placement after the district 
board of education has provided written notice to the 
parents according to N.J.A.C. 6A:l4-2.3. Such termination 
shall be in accordance with the provisions of the contract 
between the receiving school and the district board of 
education. 
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(c) Prior to a parent withdrawing a student with a disabil­
ity from a receiving school, the parent shall request that the 
district board of education convene an IEP meeting accord­
ing to N.J.AC. 6A:14-2.3(i)2. 

(d) A student with a disability shall receive a diploma if 
the requirements of N.J.AC. 6A:14-4.12 are met. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 

In (d). amended NJ.A.C. referenClC. 

6A:l4-7.8 Fiscal management 
(a) A district board of education shall pay tuition for aU 

special education programs and required services provided 
only after receiving individual student placement approval. 

(b) The district board of education shall establish a writ­
ten contract for each disabled student it places in a program 
approved under this subchapter. The contract shaD include 
written agreement concerning tuition charges, costs, terms, 
conditions, services and programs to be provided for the 
student with a disability. For students placed in an approved 
private school for the disabled, the district board of edu­
cation shall use the mandated tuition contract according to 
N.J.AC. 6A:23. 

(c) Daily transportation costs shall be paid by the district 
board of education. 

(d) Transportation for students in residence at the Marie 
H. Katzenbach School for the Deaf shall be according to 
N.J.AC. 6A:27-5.2. 

(e) All approved private schools for the disabled shall 
submit a certified audit to the Department of Education by 
November first, for the prior school year, according to 
N.J.A.C. 6A:23. 

Amended by R.2003 d.387, effective October 6, 2003. 
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c). 

Amended NJAC references throughout. 

6A:14-7.9 Records 
(a) All receiving schools under this subchapter shall con­

form to the requirements of N.J.AC. 6:3-6 pertaining to 
student records. In addition: 

1. All student records maintained by a receiving 
school under this subchapter shall be returned to the 
responsible district board of education when a student's 
program is terminated. 

2. Requests for access to student records by author­
ized organizations, agencies or persons as stated in 
N.J.A.C. 6:3-6 shall be directed to the chief school admin­
istrator or his or her designee of the district board of 
education having responsibility for the student with a 
disability. 

3. The daily attendance record of aU students in re­
ceiving schools under this subchapter shall be maintained 

6A:l4-8.1 

in accordance with NJ.A.C. 6A:23 and made available to 
the district board of education upon request. Habitual 
tardiness or prolonged absences shall be reported in 
writing to the chief school administrator of the district 
board of education or his or her designee. 

(b) Student progress reports shall be submitted at least 
three times a year or as stipulated in the contract. 

Amended by R.t998 d.527, effective November 2, 1998. 
See: 30 NJ.R. 2852(a), 30 NJ.R 394t(a). 

In (a)3, added "or his or her designee" at the end. 
Amended by R.2003 d387, effective October 6, 2003. 
See: 35 N.J.R. 199l(a). 35 NJ.R. 4714(c). 

In (a)3, amended NJAC reference. 

6A:14-7.10 Monitoring and correetive action 
(a) The Department of Education shaD monitor approved 

private schools for the disabled according to NJ.A.C. 
6A:14-9.1. On site monitoring shaD be conducted at least 
every six years. 

(b) When an approved private school is determined to be 
in noncompliance, Department of Education actions may 
include, but are not limited, to the following: 

1. The Department of Education may issue a condi­
tional approval status when noncompliance is demonstrat­
ed with State or Federal statute or rules and/or imple­
mentation of the corrective action plan. 

i. An approved private school which is issued a 
conditional approval status may not accept new stu­
dents; 

2. The Department of Education may revoke approval 
effective at the end of a school year, when chronic or 
systemic noncompliance is demonstrated; and 

3. The Department of Education may immediately 
remove program approval when it is documented that the 
health, safety or welfare of the students is in danger. 

(c) An appeal of the actions of the Department of Edu-
cation may be made to the Commissioner of Education 
according to NJ.AC. 6A:3. 

Amended by R2000 d.l37, effective April3, 2000. 
See: 31 N.J.R. 4173(a), 32 NJ.R. 1117(a). 

In (c), changed NJ.A.C. reference. 
Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 NJ.R. 755(a), 32 NJ.R. 2052(a). 

In (a), substituted "six'' for "four" preceding "years". 

SUBCHAPTER 8. PROGRAMS OPERATED BY 
THE DEPARTMENTS OF CORRECI'IONS 
AND HUMAN SERVICES, AND THE 
JUVENILE JUSTICE COMMISSION 

6A:14-8.1 General requirements 
(a) Special education programs provided in State facilities 

shall be operated in accordance with N.J.AC. 6A:17-3 and 
the requirements of this chapter. 
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(b) Each State agency operating approved programs shall 
develop a special education plan according to N.J.A.C. 
6A:14-1.2 which additionally shall include: 

1. A list of all State and Federal funding sources; and 

2. A separate educational budget statement for each 
State facility. 

(c) All students with disabilities shall receive an edu­
cational program and related services based on an IEP. A 
student who has an individualized habilitation plan or an 
individual treatment plan, as defined by the Department of 
Human Services, shall have the IEP incorporated into the 
plan. 

(d) The length of the school day for all special education 
programs under this subchapter with the exception of home 
instruction shall be at least as long as that established for 
nondisabled students. Educational programs shall operate 
at least 220 days each year. 

(e) Each district board of education shall provide man­
dated student records according to N.J.A.C. 6:3-6 to pro­
grams operated by a New Jersey State agency when a 
student is placed in a State facility. The parent shall receive 
notification of the release of these records to the facility. 
Permitted records according to N.J.A.C. 6:3-6 shall be 
released only with consent. 

(f) For a student in residence in a State facility, the 
responsible district board of education shall maintain the 
educational records sent by the State facility according to 
N.J.A.C. 6:3-6. 

(g) For a student in residence in a State facility, the 
responsible district board of education shall facilitate the 
entry of the student into the local district program, as 
appropriate. 

(h) When a student is placed in a State facility by a public 
agency other than the district board of education, the State 
shall provide a program according to the following: 

1. If the student is disabled, an immediate review of 
the classification and IEP shall be conducted and the 
st!ldent shall be placed in a program consistent with the 
goals and objectives of the current individualized edu­
cation program. 

2. If the student is not currently classified as disabled, 
or if the State facility does not have current school 
records, within 30 calendar days the State facility shall 
review the student's educational status and determine if 
referral to the child study team is required. 

Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 20S2(a). 

In (e). deleted a reference to adult stud~:nt. 
Amended by R.2003 d.387. effective October 6, 2003. 
See: 35 N.J.R. 1991(a). 35 NJ.R. 4714(c). 

In (a), amended NJAC reference. 
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case Notes 

N.J.A.C. 6:28-8.1(d) upheld a.o; statutorily consistent. In re: Re­
peal of N.J.A.C. 6:28. 204 NJ.Super. 158, 497 A.2d 1272 (App.Div. 
1985). 

Approved in-state school and not out-of-state school was appropriate 
placement for 20-year-old autistic student. J.R. v. Department of 
Human Services, 93 N.J.A.R.2d (EDS) 12. 

6A:l4h'l.2 Procedural safeguards 

(a) Mediation shall be available for a student in a State 
facility according to N.J.A.C. 6A:14-2.6. 

(b) A request for a· due process hearing for a student in a 
State facility shall be made to the Department of Education 
according to N.J.A.C. 6A:14-2.7. 

(c) Discipline of disabled students shall be according to 
N.J.A.C. 6A:14-2.8. 

(d) Surrogate parents shall be appointed according to 
N.J.A.C. 6A:14-2.2. 

6A:14h'l.3 Provision of programs 

(a) A residential State facility may recommend placement 
of a student with a disability in a local school district. 
Documentation of attempts to place the student in the least 
restrictive environment according to N.J.A.C. 6A:14-4.2 
shall be stated in the student's IEP. Tuition shall be paid by 
the State facility to the local board of education where the 
student is placed. 

(b) All personnel providing special education programs 
according to N.J.A.C. 6A:14-4.1 or 4.3 through 4.6, related 
services according to N.J.AC. 6A:14-3.8, or multi-disciplin­
ary team services according to N.J.A.C. 6A:14-3.1 shall hold 
the appropriate educational certificate and, if required, a 
license for the position in which they function. 

(c) Day school programs operated by the Department of 
Human Services shall be provided in the following manner: 

1. The Department of Human Services shall provide 
educational programs and related services for students 
with disabilities in State-operated or contracted facilities; 

2. The district board of education shall be responsible 
for providing the services according to N.J.A.C. 6A:14-3.3 
through 3.8. The day school program is responsible for 
implementing the IEP developed by the district board of 
education; and 

3. The district board of education shall be responsible 
to monitor the student's placement at least annually to 
ensure the implementation of the IEP. 

(d) An educational program for students with disabilities 
in a State residential facility shall be commensurate with 
those in a d~y school program. 

Supp. 10-6-03 14-54 
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(e) For students placed in State facilities, representa­
tive( s) of the program and the district board of education 
shaJI participate in any meeting(s) according to N.J.A.C. 
6A:14-2.3(i). 

(f) When a student in a State facility is in need of home 
instruction according to N.J.A.C. 6A:14-4.9, the State facili­
ty shall implement the home instruction program. 

Case Notes 

N.J.A.C. 6:28-8.3(d) upheld a11 statutorily consistent. In re: Re· 
peal of N.J.A.C. 6:28, 204 N.J.Super. 158, 497 A.2d 1272 (App.Div. 
1985). 

SUBCHAPTER 9. MONITORING, CORRECI1VE 
ACTION AND COMPLAINT 
INVESTIGATION 

6A:14-9.1 Monitoring and corrective action 

(a) The Department of Education shall monitor all pro­
grams and services required by this chapter for compliance 
with New Jersey statutes, the New Jersey Administrative 
Code, the approved special education plan and Federal 
requirements under the Individuals with Disabilities Edu­
cation Act (IDEA). 

(b) The monitoring process may include, but is not limit­
ed to: 

1. Review of data, reports and student records; 

2. On-site visits; 

3. Comparison of a sample of individualized edu­
cation programs with the programs and services offered; 
and 

4. Audit of Federal and State funds. 

(c) After the monitoring process is completed, a report 
shall be written and sent to the public or private agency. 

(d) If the public or private agency receives a final review 
report that indicates noncompliance, a corrective action plan 
shall be developed by the agency and submitted to the 
Department of Education through the county office for 
approval. 

(e) The corrective action plan shall include, but not be 
limited to, the following: 

1. Objectives and strategies for correcting each non­
compliance item cited, including resources needed; and 

2. The dates by which noncompliance will be correct­
ed. 

6A:1~9.Z 

(f) The Department of Education through its county 
office shall review the corrective action plan and notify the 
agency if it is acceptable. 

(g) When a corrective action plan is not submitted, found 
unacceptable or not implemented, the Department of Edu­
cation shall notify the agency of the actions that it intends to 
take. 

(h) An appeal of the denial of approval of a corrective 
action plan, imposition of sanctions or determination of 
noncompliance may be made to the Commissioner of Edu­
cation according to NJ.A.C. 6A:3. 

(i) The Department of Education shall maintain monitor­
ing records for a period of at least five years. 

Amended by R.2000 dl37, effective April3, 2000. 
See: 31 NJ.R. 4173(a), 32 NJ.R. 1177(a). 

In (h), changed NJ.A.C. reference. 
Amended by R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 7SS(a), 32 N.J.R. 2052(a). 

In (a), added a reference to Federal requirements under IDEA. 

6A:14-9.l Complaint investigation 

(a) The State Director of the Office of Special Education 
Programs or designee(s) shall be responsible for reviewing, 
investigating and taking action on any signed written com­
plaint regarding the provision of special education and 
related services covered under this chapter. 

(b) An organization or individual may request a com­
plaint investigation by submitting a written signed request to 
the State Director of the Office of Special Education Pro­
grams. The complaint shall include: 

1. A statement that a public or private education 
agency has violated the requirements of State and/or 
Federal statute and/or regulation for the provision of 
special education and related services; 

2. The facts on which the statement is based; and 

3. The time period when the alleged violation oc­
curred. 

i. The complainant shall allege a violation that oc­
curred not more than one year prior to the date that 
the complaint is received unless: 

(1) A longer period is reasonable because the 
violation is continuing; or 

(2) The complainant is requesting compensatory 
services for a violation that occurred not more than 
three years prior to the date the complaint is re­
ceived. 

(c) The Office of Special Education Programs in conjunc­
tion with the county office of education shall complete an 
investigation within 60 calendar days after receipt of the 
written signed complaint. 
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·1. The investigation may include, but not be limited 
to: 

i. Review of policies and procedures; 

ii. Review of student record(s); 

iii. Observation of programs; and 

iv. lnterview(s). 

2. The complainant shall be given the opportunity to 
provide additional information, either orally or in writing 
about the allegations in the complaint. 

3. The State Director of the Office of Special Edu­
cation Programs may extend the timeline for completion 
of the investigation only if exceptional circumstances exist 
with respect to a particular complaint. 

(d) If a written complaint is also the subject of a due 
process hearing or contains multiple issues of which one or 
more are part of that hearing, the Office of Special Edu­
cation Programs shall set aside any part of the complaint 
that is being addressed in the due process hearing until the 
conclusion of the hearing. Any issue in the complaint that is 
not a part of the due process hearing shall be resolved 
according to (c) above. 

1. If an issue is raised in a complaint that has been 
previously decided in a due process hearing involving the 
same parties, the hearing decision is binding and the 
Office of Special Education Programs shall inform the 
complainant to that effect. 

(e) A report of findings, conclusions and, when warrant­
ed, the required corrective actions shall be sent to all parties 
within 60 calendar days after receipt of the written signed 
complaint. 

(f) If the education agency is found to be in noncompli­
ance, a corrective action plan shall be developed and sub­
mitted to the Office of Special Education Programs. 

(g) The corrective action plan shall include, but not be 
limited to: 

1. Objectives, strategies and activities for correcting 
each noncompliance item cited, including resources need­
ed to obtain the objectives; and 

2. The dates by which the noncompliance will be 
corrected. 

(h) The State Director of the Office of Special Education 
Programs shall review the corrective action plan and notify 
the education agency if it is acceptable. 

(i) The Offace of Special Education Programs shall review 
and verify the implementation of the corrective action plan. 

DEPI'. OF EDUCATION 

G) When a corrective action plan is not submitted, is 
unacceptable or is not implemented, the Offace of Special 
Education Programs shall notify the agency of the actions it 
intends to take. 

(k) Nothing in this section shall be construed as limiting 
the right of parents or adult students to seek a due process 
hearing with regard to issues raised in a request for com­
plaint investigation. If a due process hearing is sought while 
a complaint investigation is pending, the complaint investi­
gation with respect to all issues in the request for a due 
process hearing shall be halted pending completion of the 
due process hearing. Upon completion of the due process 
hearing, the complaint shall be processed in accordance with 
(d) above. 

Amended by R.2000 d.230, effective June S, 2000. 
See: 32 N.J.R. 7SS(a), 32 N.J.R. 2052(a). 

Amended (b); in (c), added a new 2 and recodified former 2 a.'l 3; 
added a new (d) and recodified former (d) as (e); and recodified 
former (e) through (i) as (f) through (j). 
Amended by R.2003 d.387, effective October 6, 2003. 
See: 3S NJ.R. 1991(a), 3S NJ.R. 4714(c). 

Rewrote the section. 

Case Notes 

State special education regulations addressing complaint time limita­
tions and procedures applicable to complaint and due process hearing 
request concerning the same i.<~.'lue mirrored language of equivalent 
federal regulations and satisfied federal requirements. Baer v. Klagholz, 
771 A.2d 603 (2001). 

State special education regulations concerning Implementation of 
final decisions of state educational agency (SEA) with re.'ipect to 
complaint investigations sufficiently complied with federal requirement 
that corrective action plan be developed and all aspects of final decision 
be implemented, and were bmad enough to encompass all needed 
implementation tools, despite failure to specify therein particular imple­
mentation procedures. Baer v. Klagholz, 771 A.2d 603 (2001 ). 

State special education regulations governing complaint procedures, 
requiring development of corrective action plan, requiring that objec­
tives and strategies for correcting each non-compliance item be set 
forth in suc:h plan. and permitting the state Department of Education to 
take any action deemed necessary should corrective action plan be 
inadequate, were KUfficient to conform to federal regulatory require­
ments that deficiencies be remediated and appropriate services provid­
ed to students with disabilities. Baer v. KJagholz, 771 A.2d 603 (2001). 

State special education regulations requiring "a report of findings 
[and) conclusions" in connection with minimum state complaint proce­
dures required determination as to whether public agency had violated 
any requirement of the Individuals with Disabilities Education Act 
(IDEA), a.o; mandated by federal regulations, despite failure to specify 
particular determinations required to be made in connection with 
comp:aint procedures; state regulation's list of activities to be undertak­
en in investigating complainiS was not exclusive, and investigation of 
and report on c:omplainL'I of IDEA violations was clearly within its 
contemplated scope. Baer v. Klagholz, 771 A.2d 603 (2001). 

Under state special education regulations governing notice of correc­
tive actions intended to be taken by the state Department of Education 
in response to parent complainL'I, county office of education was 
required to notify a noncompliant educational agency should local 
education agency (LEA) fail to do so. Baer v. Klagholz, 771 A.2d 603 
(2001). 

Supp. Hl-6-03 14-56 
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SUBCHAPTER 10. EARLY INTERVENTION 
PROGRAMS 

6A:14-10.l Early intervention programs serving children 
between birth and age three 

Early intervention programs shall be administered by the 
Department of Health and Senior Services as the lead 
agency in collaboration with the Departments of Human 
Services and Education in accordance with P.L. 1992, c.155. 

6A:I.4-10.l General requirements when district boards of 
education contract with early intervention 
programs under contract with the Department 
or Health and Senior Services for students age 
three 

(a) When an IEP is developed by a district board of 
education for a child age three who has been enrolled in an 
early intervention program and it is determined that the 
district shall provide a free, appropriate public education for 
that student by continuing the program in the early interven­
tion program for the balance of that school year, the 
following requirements shall apply: 

6A:l4-l0.2 

1. The district board of education shall be responsible 
to ensure that the requirements of N.J.A.C. 6A:14-1.1(d) 
shall be met; 

2. A contractual agreement shall be provided between 
the district board of education and the early intervention 
program; 

3. Personnel shall be appropriately certified and, if 
required, licensed; and 

4. Applications for exceptions according to NJ.AC. 
6A:14-4.10 shall be made whenever necessary. 

(b) When the district board of education determines that 
the child who has been enrolled in the early intervention 
program requires an extended year program, the district 
may contract with the early intervention program for the 
provision of that program. 

Amended by R.2003 d.387, effective October 6, 2003. 
See: 3S N.J.R. 1991(a), 35 NJ.R. 4714(c). 

In (a)4, amended NJAC reference. 

Next Page is 14-59 14-57 Supp. 10-6-03 
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APPENDIX A 
Individuals with Disabilities Education Act Amendments 

of2004 

20 u.s.c. §1415 

20 U.S.C.A. §1415 

(k) Placement in alternative educational setting 

(1) Authority of school personnel 

(A) Case-by-case determination 

School personnel may consider any unique circum­
stances on a case-by-case basis when determining 
whether to order a change in placement for a child with a 
disabiiity who violates a code of student conduct. 

(B) Authority 

School personnel under this subsection may remove a 
child with a disability who violates a code of student 
conduct from their current placement to an appropriate 
interim alternative educational setting, another setting, or 
suspension, for not more than l 0 school days (to the 
extent such alternatives are applied to children without 
disabilities). 

(C) Additional authority 

If school personnel seek to order a change in 
placement that would exceed 10 school days and the 
behavior that gave rise to the violation of the school 
code is determined not to be a manifestation of the 
child's disability pursuant to subparagraph (E), the 
relevant disciplinary procedures applicable to children 
without disabilities may be applied to the child in the 
same manner and for the same duration in which the 
procedures would be applied to children without 
disabilities, except as provided in section 1412(a)(l) of 
this title although it may be provided in an interim 
alternative educational setting. 

(D) Services 

A child with a disability who is removed from the 
child's current placement under subparagraph (G) (irre­
spective of whether the behavior is determined to be a 
manifestation of the child's disability) or subparagraph 
(C) shall-

(i) continue to receive educational services, as 
provided in section l412(a)(l) of this title, so as to 
enable the child to continue to participate in the 
general education curriculum, although in another 
setting, and to progress toward meeting the goals set 
out in the child's IEP; and 

(ii) receive, as appropriate, a functional behav­
ioral assessment, behavioral intervention services and 
modifications, that are designed to address the 
behavior violation so that it does not recur. 

14-59 

(E) Manifestation determination 

(i) In general 

6A:14 App. A 

Except as provided in subparagraph (B), within 10 
school days of any decision to change the placement 
of a child with a disability because of a violation of a 
code of student conduct, the local educational agency, 
the parent, and relevant members of the IEP Team (as 
determined by the parent and the local educational 
agency) shall review all relevant information in the 
student's file, including the child's IEP, any teacher 
observations, and any relevant information provided 
by the parents to determine-

(!) if the conduct in question was caused by, or 
had a direct and substantial relationship to, the 
child's disability; or 

(II) if the conduct in question was the direct 
result of the local educational agency's failure to 
implement the IEP. 

(ii) Manifestation 

If the local educational agency, the parent, and 
relevant members of the IEP Team determine that 
either subclause (I) or (II) of clause (i) is applicable 
for the child, the conduct shall be determined to be a 
manifestation of the child's disability. 

(F) Determination that behavior was a manifestation 

If the local educational agency, the parent, and rele-
vant members of the IEP Team make the determination 
that the conduct was a manifestation of the child's 
disability, the IEP Team shall-

(i) conduct a functional behavioral assessment, 
and implement a behavioral intervention plan for such 
child, provided that the local educational agency had 
not conducted such assessment prior to such 
determination before the behavior that resulted in a 
change in placement described in subparagraph (C) or 
(G); 

(ii) in the situation where a behavioral intervene­
tion plan has been developed, review the behavioral 
intervention plan if the child already has such a 
behavioral intervention plan, and modify it, as 
necessary, to address the behavior; and 

(iii) except as provided in subparagraph (G), return 
the child to the placement from which the child was 
removed, unless the parent and the local educational 
agency agree to a change of placement as part of the 
modification of the behavioral intervention plan. 

(G) Special circumstances 

School personnel may remove a student to an interim 
alternative educational setting for not more than 45 
school days without regard to whether the behavior is 
determined to be a manifestation of the child's disability, 
in cases where a child-

Supp. 1-3-06 
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(i) carries or possesses a weapon to or at school, 
on school premises, or to or at a school function under 
the jurisdiction of a State or local educational agency; 

(ii) knowingly possesses or uses illegal drugs, or 
sells or solicits the sale of a controlled substance, 
while at school, on school premises, or at a school 
function under the jurisdiction of a State or local 
educational agency; or 

(iii) has inflicted serious bodily injury upon 
another person while at school, on school premises, or 
at a school function under the jurisdiction of a State or 
local educational agency. 

(H) Notification 

Not later than the date on which the decision to take 
disciplinary action is made, the local educational agency 
shall notify the parents of that decision, and of all 
procedural safeguards accorded under this section. 

(2) Determination of setting 

The interim alternative educational setting in subpara­
graphs (C) and (G) of paragraph (1) shall be determined by 
the IEP Team. 

(3) Appeal 

(A) In general 

The parent of a child with a disability who disagrees 
with any decision regarding placement, or the manifest­
tation determination under this subsection, or a local 
educational agency that believes that maintaining the 
current placement of the child is substantially likely to 
result in injury to the child or to others, may request a 
hearing. 

(B) Authority of hearing officer 

(i) In general 

A hearing officer shall hear, and make a determi­
nation regarding, an appeal requested under subpara­
graph (A). 

(ii) Change of placement order 

In making the determination under clause (i), the 
hearing officer may order a change in placement of a 
child with a disability. In such situations, the hearing 
officer may-

(1) return a child with a disability to the place­
ment from which the child was removed; or 

(II) order a change in placement of a child with 
a disability to an appropriate interim alternative 
educational setting for not more than 45 school 
days if the hearing officer determines that main­
taining the current placement of such child is 
substantially likely to result in injury to the child or 
to others. 

Supp. 1-3-06 14-60 
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( 4) Placement during appeals 

When an appeal under paragraph (3) has been requested 
by either the parent or the local educational agency-

( A) the child shall remain in the interim alternative 
educational setting pending the decision of the hearing 
officer or until the expiration of the time period provided 
for in paragraph (l)(C), whichever occurs first, unless 
the parent and the State or local educational agency 
agree otherwise; and 

(B) the State or local educational agency shall ar­
range for an expedited hearing, which shall occur within 
20 school days of the date the hearing is request~d and 
shall result in a determination within 1 0 school days 
after the hearing. 

(5) Protections for children not yet eligible for special 
education and related services 

(A) In general 

A child who has not been determined to be eligible for 
special education and related services under this 
subchapter and who has engaged in behavior that 
violates a code of student conduct, may assert any of the 
protections provided for in this subchapter if the local 
educational agency had knowledge (as determined in 
accordance with this paragraph) that the child was a 
child with a disability before the behavior that 
precipitated the disciplinary action occurred. 

(B) Basis ofknowledge 

A local educational agency shall be deemed to have 
knowledge that a child is a child with a disability if, 
before the behavior that precipitated the disciplinary 
action occurred-

(i) the parent of the child has expressed concern 
in writing to supervisory or administrative personnel 
of the appropriate educational agency, or a teacher of 
the child, that the child is in need of special education 
and related services; 

(ii) the parent of the child has requested an eval­
uation of the child pursuant to section 1414(a)(l)(B) 
of this title; or 

(iii) the teacher of the child, or other personnel of 
the local educational agency, has expressed specific 
concerns about a pattern of behavior demonstrated by 
the child, directly to the director of special education 
of such agency or to other supervisory personnel of 
the agency. 

(C) Exception 

A local educational agency shall not be deemed to 
have knowledge that the child is a child with a disability 
if the parent of the child has not allowed an evaluation of 
the child pursuant to section 1414 of this title or has u 
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refused services under this subchapter or the child has 
been evaluated and it was determined that the child was 
not a child with a disability under this subchapter. 

(D) Conditions that apply if no basis of knowledge 

(i) In general 

If a local educational agency does not have 
knowledge that a child is a child with a disability (in 
accordance with subparagraph (B) or (C)) prior to 
taking disciplinary measures against the child, the 
child may be subjected to disciplinary measures 
applied to children without disabilities who engaged 
in comparable behaviors consistent with clause (ii). 

(ii) Limitations 

If a request is made for an evaluation of a child 
during the time period in which the child is subjected 
to disciplinary measures under this subsection, the 
evaluation shall be conducted in an expedited manner. 
If the child is determined to be a child with a disabil­
ity, taking into consideration information from the 
evaluation conducted by the agency and information 
provided by the parents, the agency shall provide 
special education and related services in accordance 
with this subchapter, except that, pending the results 
of the evaluation, the child shall remain in the 
educational placement determined by school 
authorities. 

(6) Referral to and action by law enforcement and 
judicial authorities 

(A) Rule of construction 

Nothing in this subchapter shall be construed to 
prohibit an agency from reporting a crime committed by 
a child with a disability to appropriate authorities or to 
prevent State law enforcement and judicial authorities 
from exercising their responsibilities with regard to the 
application of Federal and State law to crimes committed 
by a child with a disability. 

(B) Transmittal of records 

An agency reporting a crime committed by a child 
with a disability shall ensure that copies of the special 
education and disciplinary records of the child are 
transmitted for consideration by the appropriate author­
ities to whom the agency reports the crime. 

(7) Definitions 

In this subsection: 

(A) Controlled substance 

The term "controlled substance" means a drug or 
other substance identified under schedule I, II, III, N, or 
V in section 812(c) ofTitle 21. 

( ! 
~/ (B) Illegal drug 
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The term "illegal drug" means a controlled substance 
but does not include a controlled substance that is legally 
possessed or used under the supervision of a licensed 
health-care professional or that is legally possessed or 
used under any other authority under that Act or under 
any other provision of Federal law. 

(C) Weapon 

The term "weapon" has the meaning given the term 
"dangerous weapon" under section 930(g)(2) of Title 18. 

(D) Serious bodily injury 

The term "serious bodily injury" has the meaning 
given the term "serious bodily injury" under paragraph 
(3) of subsection (h) of section 1365 ofTitle 18. 

20 U.S.C.A. §1412 

(a) In general 

A State is eligible for assistance under this subchapter for a 
fiscal year if the State submits a plan that provides assurances 
to the Secretary that the State has in effect policies and 
procedures to ensure that the State meets each of the 
following conditions: 

(1) Free appropriate public education 

(A) In general 

A free appropriate public education is available to all 
children with disabilities residing in the State between 
the ages of 3 and 21, inclusive, including children with 
disabilities who have been suspended or expelled from 
school. 

(B) Limitation 

The obligation to make a free appropriate public 
education available to all children with disabilities does 
not apply with respect to children-

(i) aged 3 through 5 and 18 through 21 in a State 
to the extent that its application to those children 
would be inconsistent with State law or practice, or 
the order of any court, respecting the provision of 
public education to children in those age ranges; and 

(ii) aged 18 through 21 to the extent that State law 
does not require that special education and related 
services under this subchapter be provided to children 
with disabilities who, in the educational placement 
prior to their incarceration in an adult correctional 
facility-

(!) were not actually identified as being a child 
with a disability under section 1401 of this title; or 

(II) did not have an individualized education 
program under this subchapter. 

14-61 Supp. 11-21-05 
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20 U.S.C.A. §1414 

(a) Evaluations, parental consent, and reevaluations 

( 1) Initial evaluations 

(A) In general 

A State educational agency, other State agency, or 
local educational agency shaH conduct a full and indi­
vidual initial evaluation in accordance with this 
paragraph and subsection (b) of this section, before the 
initial provision of special education and related services 
to a child with a disability under this part. 

(B) Request for initial evaluation 

Consistent with subparagraph (D), either a parent of a 
child, or a State educational agency, other State agency, 
or local educational agency may initiate a request for an 
initial evaluation to determine if the child is a child with 
a disability. 

(C) Procedures 

(i) In general 

Such initial evaluation shaJl consist ofprocedures-

(1) to determine whether a child is a child with 
a disability (as defined in section 1401 of this title) 
within 60 days of receiving parental consent for the 
evaluation, or, if the State establishes a time:frame 
within which the evaluation must be conducted, 
within such timeframe; and 

(II) to determine the educational needs of such 
child. 

(ii) Exception 

The relevant time:frame in clause (i)(l) shall not 
apply to a local educational agency if-

(1) a child enroHs in a school served by the 
local educational agency after the relevant time­
frame in clause (i)(I) has begun and prior to a 
determination by the child's previous local educa­
tional agency as to whether the child is a child with 
a disability (as defined in section 1401 of this title) 
but only if the subsequent local educational agency 
is making sufficient progress to ensure a prompt 
completion of the evaluation, and the parent and 
subsequent local educational agency agree to a 
specific time when the evaluation will be 
completed; or 

(II) the parent of a child repeatedly fails or 
refuses to produce the child for the evaluation. 

(D) Parental consent 

(i) In general 

(I) Consent for initial evaluation 

Supp. 11-21-05 14-62 
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The agency proposing to conduct an initial 
evaluation to determine if the child qualifies as a 
child with a disability as defined in section 1401 of 
this title shaH obtain informed consent from the 
parent of such child before conducting the evalu­
ation. Parental consent for evaluation shall not be 
construed as consent for placement for receipt of 
special education and related services. 

(II) Consent for services 

An agency that is responsible for making a free 
appropriate public education available to a child 
with a disability under this subchapter shall seek to 
obtain informed consent from the parent of such 
child before providing special education and related 
services to the child. 

(ii) Absence of consent 

(I) For initial evaluation 

If the parent of such child does not provide 
consent for an initial evaluation under clause (i)(I) , 
or the parent fails to respond to a request to provide 
the consent, the local educational agency may 
pursue the initial evaluation of the child by utilizing 
the procedures described in section 1415 of this 
title, except to the extent inconsistent with State law 
relating to such parental consent. 

(II) For services 

If the parent of such child refuses to consent to 
services under clause (i)(II), the local educational 
agency shall not provide special education and 
related services to the child by utilizing the 
procedures described in section 1415 ofthis title. 

(III) Effect on agency obligations 

lf the parent of such child refuses to consent to 
the receipt of special education and related services, 
or the parent fails to respond to a request to provide 
such consent-

(aa) the local educational agency shall not be 
considered to be in violation of the requirement 
to make available a free appropriate public 
education to the child for the failure to provide 
such child with the special education and related 
services for which the local educational agency 
requests such consent; and 

(bb) the local educational agency shall not be 
required to convene an IEP meeting or develop 
an IEP under this section for the child for the 
special education and related services for which 
the local educational agency requests such 
consent. 

(iii) Consent for wards of the State 
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(I) In general 

If the child is a ward of the State and is not 
residing with the child's parent, the agency shall 
make reasonable efforts to obtain the informed 
consent from the parent (as defmed in section 140 1 
of this title) of the child for an initial evaluation to 
determine whether the child is a child with a 
disability. 

(II) Exception 

The agency shall not be required to obtain 
informed consent from the parent of a child for an 
initial evaluation to determine whether the child is a 
child with a disability if-

(aa) despite reasonable efforts to do so, the 
agency cannot discover the whereabouts of the 
parent of the child; 

(bb) the rights of the parents of the child have 
been terminated in accordance with State law; or 

( cc) the rights of the parent to make 
educational decisions have been subrogated by a 
judge in accordance with State law and consent 
for an initial evaluation has been given by an 
individual appointed by the judge to represent the 
child. 

(E) Rule of construction 

The screening of a student by a teacher or specialist to 
determine appropriate instructional strategies for curric­
ulum implementation shall not be considered to be an 
evaluation for eligibility for special education and 
related services. 

(2) Reevaluations 

(A) In general 

A local educational agency shall ensure that a 
reevaluation of each child with a disability is conducted 
in accordance with subsections (b) and (c) of this 
section-

(i) if the local educational agency determines that 
the educational or related services needs, including 
improved academic achievement and functional 
performance, of the child warrant a reevaluation; or 

(ii) if the child's parents or teacher requests a 
reevaluation. 

(B) Limitation 

A reevaluation conducted under subparagraph (A) 
shall occur-

(i) not more frequently than once a year, 'mless 
the parent and the local educational agency agree 
otherwise; and 
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(ii) at least once every 3 years, unless the parent 
and the local educational agency agree that a 
reevaluation is unnecessary. 

(b) Evaluation procedures 

(1) Notice 

The local educational agency shall provide notice to the 
parents of a child with a disability, in accordance with 
subsections (b)(3), (b)(4), and (c) of section 1415 of this 
title, that describes any evaluation procedures such agency 
proposes to conduct. 

(2) Conduct of evaluation 

In conducting the evaluation, the local educational 
agency shall-

( A) use a variety of assessment tools and strategies to 
gather relevant functional, developmental, and academic 
information, including information provided by the 
parent, that may assist in determining-

(i) whether the child is a child with a disability; 
and 

(ii) the content of the child's individualized 
education program, including information related to 
enabling the child to be involved in and progress in 
the general education curriculum, or, for preschool 
children, to participate in appropriate activities; 

(B) not use any single measure or assessment as the 
sole criterion for determining whether a child is a child 
with a disability or determining an appropriate educa­
tional program for the child; and 

(C) use technically sound instruments that may 
assess the relative contribution of cognitive and behav­
ioral factors, in addition to physical or developmental 
factors. 

(3) Additional requirements 

Each local educational agency shall ensure that-

(A) assessments and other evaluation materials used 
to assess a child under this section-

(i) are selected and administered so as not to be 
discriminatory on a racial or cultural basis; 

(ii) are provided and administered in the language 
and form most likely to yield accurate information on 
what the child knows and can do academically, 
developmentally, and functionally, unless it is not 
feasible to so provide or administer; 

(iii) are used for purposes for which the assess­
ments or measures are valid and reliable; 

(iv) are administered by trained and knowledge­
able personnel; and 
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(v) are administered in accordance with any 
instructions provided by the producer of such 
assessments; 

(B) the child is assessed in all areas of suspected 
disability; 

(C) assessment tools and strategies that provide 
relevant information that directly assists persons in 
determining the educational needs of the child are 
provided; and 

(D) assessments of children with disabilities who 
transfer from I school district to another school district 
in the same academic year are coordinated with such 
children's prior and subsequent schools, as necessary 
and as expeditiously as possible, to ensure prompt 
completion of full evaluations. 

(4) Determination of eligibility and educational need 

Upon completion of the administration of assessments 
and other evaluation measures-

(A) the determination of whether the child is a child 
with a disability as defined in section 1401(3) of this title 
and the educational needs of the child shall be made by a 
team of qualified professionals and the parent of the 
child in accordance with paragraph (5); and 

(B) a copy of the evaluation report and the 
documentation of determination of eligibility shall be 
given to the parent. 

(5) Special rule for eligibility determination 

In making a determination of eligibility under paragraph 
(4)(A), a child shall not be determined to be a child with a 
disability if the determinant factor for such determination 
is-

(A) lack of appropriate instruction in reading, includ­
ing in the essential components of reading instruction (as 
defined in section 6368(3) of this title); 

(B) lack of instruction in math; or 

(C) limited English proficiency. 

(6) Specific learning disabilities 

(A) In general 

Notwithstanding section 1406(b) of this title, when 
determining whether a child has a specific learning 
disability as defined in section 140 I of this title, a local 
educational agency shall not be required to take into 
consideration whether a child has a severe discrepancy 
between achievement and intellectual ability in oral 
expression, listening comprehension, written expression, 
basic reading skill, reading comprehension, mathematic­
cal calculation, or mathematical reasoning. 

(B) Additional authority 
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In determining whether a child has a specific learning 
disability, a local educational agency may use a process 
that determines if the child responds to scientific, 
research-based intervention as a part of the evaluation 
procedures described in paragraphs (2) and (3). 

(c) Additional requirements for evaluation and 
reevaluations 

(I) Review of existing evaluation data 

As part of an initial evaluation (if appropriate) and as 
part of any reevaluation under this section, the IEP Team 
and other qualified professionals, as appropriate, shall-

( A) review existing evaluation data on the child, 
including-

(i) evaluations and information provided by the 
parents of the child; 

(ii) current classroom-based, local, or State 
assessments, and classroom-based observations; and 

(iii) observations by teachers and related services 
providers; and 

(B) on the basis of that review, and input from the 
child's parents, identify what additional data, if any, are 
needed to determine-

(i) whether the child is a child with a disability as 
defined in section 1401(3) of this title, and the 
educational needs of the child, or, in case of a 
reevaluation of a child, whether the child continues to 
have such a disability and such educational needs; 

(ii) the present levels of academic achievement 
and related developmental needs of the child; 

(iii) whether the child needs special education and 
related services, or in the case of a reevaluation of a 
child, whether the child continues to need special 
education and related services; and 

(iv) whether any additions or modifications to the 
special education and related services are needed to 
enable the child to meet the measurable annual goals 
set out in the individualized education program of the 
child and to participate, as appropriate, in the general 
education cmTiculum. 

(2) Source of data 

The local educational agency shall administer such 
assessments and other evaluation measures as may be 
needed to produce the data identified by the IEP Team 
under paragraph (l)(B). 

(3) Parental consent 

Each local educational agency shall obtain informed 
parental consent, in accordance with subsection (a)(1 )(D) 
of this section, prior to conducting any reevaluation of a 
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child with a disability, except that such informed parental 
consent need not be obtained if the local educational 
agency can demonstrate that it had taken reasonable 
measures to obtain such consent and the child's parent has 
failed to respond. 

(4) Requirements if additional data are not needed 

If the IEP Team and other qualified professionals, as 
appropriate, determine that no additional data are needed to 
determine whether the child continues to be a child with a 
disability and to determine the child's educational needs, 
the local educational agency-

(A) shall notify the child's parents of-

(i) that determination and the reasons for the 
determination; and 

(ii) the right of such parents to request an 
assessment to determine whether the child continues 
to be a child with a disability and to determine the 
child's educational needs; and 

(B) shall not be required to conduct such an 
assessment unless requested to by the child's parents. 

(5) Evaluations before change in eligibility 

(A) In general 

6A:14App.A 

Except as provided in subparagraph (B), a local 
educational agency shall evaluate a child with a 
disability in accordance with this section before 
determining that the child is no longer a child with a 
disability. 

(B) Exception 

(i) In general 

The evaluation described in subparagraph (A) shall 
not be required before the termination of a child's 
eligibility under this subchapter due to graduation 
from secondary school with a regular diploma, or due 
to exceeding the age eligibility for a free appropriate 
public education under State law. 

(ii) Summary of performance 

For a child whose eligibility under this subchapter 
terminates under circumstances described in clause 
(i), a local educational agency shall provide the child 
with a summary of the child's academic achievement 
and functional performance, which shall include 
recommendations on how to assist the child in 
meeting the child's postsecondary goals. 

Recodified from N.J.A.C. 6A:14 Appendix by R.2000 d.230, effective 
June 5, 2000. 

See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 
Administrative change. 
See: 37 N.J.R. 4404(a). 
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APPENDIXB 

34 C.F.R. § 300.24-Related Services (64 Fed. Reg. 12423-12424, Mareh 12, 1999) 

§ 310.24 Related serviees. 

(a) General. As used in this part, the tenn 
related services means transportation and such 
developmental, corrective, and other 
supportive services as are required to assist a 
child with a disability to benefit from special 
education, and includes speech-language 
pathology and audiology services, 
psychological services, physical and 
occupational therapy, recreation, including 
therapeutic recreation, early identification and 
assessment of disabilities in children, 
counseling services, including rehabilitation 
counseling, orientation and mobility services, 
and medical services for diagnostic or 
evaluation purposes. The term also includes 
school health services, social work services in 
schools, and parent counseling and training. 

(b) Individual terms defined. The terms 
used in this definition are defined as follows: 

(I) Audiology includes-
(i) Identification of children with hearing 

loss; 
(ii) Determination of the range, nature, and 

degree of hearing loss, including referral for 
medical or other professional attention for the 
habilitation ofhearing; 

(iii) Provision ofhabilitative activities, such 
as language habilitation, auditory training, 
speech reading (lip-reading), hearing 
evaluation, and speech conservation; 

(iv) Creation and administration of 
programs for prevention of hearing Joss; 

(v) Counseling and guidance of children, 
parents, and teachers regarding hearing loss; 
and 

(vi) Determination of children's needs for 
group and individual amplification, selecting 
and fitting an appropriate aid, and evaluating 
the effectiveness of amplification. 

(2) Counseling services means services 
provided by qualified social workers, 
psychologists, guidance counselors, or other 
qualified personnel. 

(3) Early identification and assessment of 
disabilities in children means the 
implementation of a formal plan for 
identifYing a disability as early as possible in a 
child's life. 

( 4) Medical services means services 
provided by a licensed physician to determine 
a child's medically related disability that 
results in the child's need for special education 
and related services. 

(5) Occupational thera~ 
(i) Means services provided by a qualified 

occupational therapist; and 
(ii) Includes-
(A) Improving, developing or restoring 

functions impaired or lost through illness, 
injury, or deprivation; 
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(B) Improving ability to perform tasks for 
independent functioning if functions are 
impaired or lost; and 

(C) Preventing, through early intervention, 
initial or further impairment or loss of 
function. 

(6) Orientation and mobility services­
(i) Means services provided to blind or 

visually impaired students by qualified 
personnel to enable those students to attain 
systematic orientation to and safe movement 
within their environments in school, home, 
and commnnity; and 

(ii) Includes teaching students the 
following, as appropriate: 

(A) Spatial and environmental concepts and 
use of information received by the senses 
(such as sound, temperature and vibrations) to 
establish, maintain, or regain orientation and 
line of travel (e.g., using sound at a traffic 
light to cross the street); 

(B) To use the long cane to supplement 
visual travel skills or as a tool for safely 
negotiating the environment for students with 
no available travel vision; 

(C) To understand and use remaining vision 
and distance low vision aids; and 

(D) Other concepts, techniques, and tools. 
(7) Parent counseling and training 

means-
(i) Assisting parents in understanding the 

special needs of their child; 
(ii) Providing parents with information 

about child development; and 
(iii) Helping parents to acquire the 

necessary skills that will allow them to support 
the implementation of their child's IEP or 
IFSP. 

(8) Physical therapy means services 
provided by a qualified physical therapist. 

(9) Psychological services includes­
(i) Administering psychological and 

educational tests, and other assessment 
procedures; 

(ii) Interpreting assessment results; 
(iii) Obtaining, integrating, and interpreting 

information about child behavior and 
conditions relating to learning; 

(iv) Consulting with other staff members in 
planning school programs to meet the special 
needs of children as indicated by 
psychological tests, interviews, and behavioral 
evaluations; 

(v) Planning and managing a program of 
psychological services, including 
psychological counseling for children and 
parents; and 

(vi) Assisting in developing positive 
behavioral intervention strategies. 

(10) Recreation includes-
(i) Assessment ofleisure function; 

. (ii) Therapeutic recreation services; 
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(iii) Recreation programs in schools and 
community agencies; and 

(iv) Leisure education. 
( 11) Rehabilitation counseling services 

means services provided by qualified 
personnel in individual or group sessions that 
focus specifically on career development, 
employment preparation, achieving 
independence, and integration in the 
workplace and community of a student with a 
disability. The term also includes vocational 
rehabilitation services provided to a student 
with disabilities by vocational rehabilitation 
programs funded under the Rehabilitation Act 
of 1973, as amended. 

(12) School health services means services 
provided by a qualified school nurse or other 
qualified person. 

( 13) Social work services in schools 
includes-

(i) Preparing a social or developmental 
history on a child with a disability; 

(ii) Group and individual counseling with 
the child and family; 

(iii) Worldng in partnership with parents 
and others on those problems in a child's 
living situation (home, school, and 
community) that affect the child's adjustment 
in school; 

(iv) Mobilizing school and community 
resources to enable the child to learn as 
effectively as possible in his or her educational 
program; and 

(v) Assisting in developing positive 
behavioral intervention strategies. 

( 14) Speech-language pathology services 
includes-

(i) Identification of children with speech or 
language impairments; 

(ii) Diagnosis and appraisal of specific 
speech or language impairments; 

(iii) Referral for medical or other 
professional attention necessary for the 
habilitation of speech or language 
impairments; 

(iv) Provision of speech and language 
services for the habilitation or prevention of 
communicative impairments; and 

(v) Counseling and guidance of parents, 
children, and teachers regarding speech and 
language impairments. 

(15) Transportation includes-
(i) Travel to and from school and between 

schools; 
(ii) Travel in and around school buildings; 

and 
(iii) Specialized equipment (such as special 

or adapted buses, lifts, and ramps), if required 
to provide special transportation for a child 
with a disability. 

(Authority: 20 U.S.C. 1401(22)) 

Next Page is 14-65 
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New Rule, R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 
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,... ...... education. 
(a) General. (I) As. used In this part. 

the tenn special educauon means 
specially desl&ned instruction. at no 
cost to the parents, to meet the unique 
needs of a child with a disability. 
includlna-

(i) InstruCtion conducted in the 
classroom. In the home. in hospitals and 
institutions. and in other settinp: and 

(li) InstructiOn in physical education. 
(2) The term includes each of the 

· followtna. if it meets the requirements 
of p_m:_aaraph (a) (I) of this section: 

(I) Speech-ianauase pathoiO&Y 
services. or any other related service, if 
the service is considered special 
education rather than a related service 
under State standards: 

(11) Travel trainina: and 
(UI) VocatiOnal education. 
(b) Individual tenns defined. The 

terms in this deftnltion are defined as 
follows: 

(l) At AD cost means that all specially· 
desi1ned instNC:tion is provided 
without charJe. but does not preclude 

Supp. 6-.5-00 
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incidental fees that are normally 
charged to nondisabled students or their 
p.-ents as a part of the reaular 
education proaram. 

(2) Physical educatlon-
(1) Means the development of­
(A) Physical and motor fitness: 
(B) Fundamental motor skills and 

patterns: and 
(C) Skills in aquatics, dance. and 

Individual and 1f0up pmes and sports 
(lncludtns intramural and lifetime 
spon.s): and 

(U) Includes special physical 
education, adapted physical education. 
movement education, and motor 
development. · 

(3) Spedally-desipd insaucUon 
means adaptina. as appropriate to the 
needs of an ellslble child under this 
part, the content. methodolOI)'. or 
dellv~ of instruetion-

(1) To address the unique needs of the 
child that result from the child's 
disabillty; and 

(U) To ensure access of the child to 
the seneral curriculum. so that he or she 

DEPf. OF EDUCATION 

can meet the educatlonal"standards 
within the jurisdiction of the public 
agenc:)' that apply to all children. 

(4) Travel tralnltJB means provldlna 
InstruCtion. as appropriate, to children 
with slplflc:ant coanltive disabilities. 
and any other children with disabUltles 
who require this Instruction, to enable 
themto-

(1) Develop an awareness of the 
environment ln which they llve: and 

(ll) Learn the skills necessary to move 
effectively and safely from place to 
place within that environment (e.a .. in 
school, In the home, at work. and in the 
community). 

(5) Vocational educauon means 
orpnlzed educational pqrams that are 
directly related to the preparation of 
Individuals for paid or unpaid 
employment. or ror additiOnal 
preparation for a career requlrlna other 
than a baccalaureate or advanced 
desree. 
(Authority: 20 U.S.C. 1401(25)) 

u 
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New Rule, R.2000 d.230, effective June 5. 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 
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APPENDIX D 
34 C.F.R. §§300.519 to 529-0iscipline Procedures (64 Fed. Reg. 12453·12455, March 12, 1999) 

DlsclpUne Procedures 

§ 300.511 Change of placement for 
disciplinary removals. 

For purposes of removals of a child 
with a dtsablllty from the child's current 
educational placement under 
§§ 300.520-300.529. a change of 
placement occurs lf-

(a) The removal is for more than lO 
consecutive school days: or 

(b) The child Is subjected to a series 
of removals that constJtute a pattern 
because they cumulate to more than I 0 
school days in a school year, and 
because of factors such as the length of 
each removal. the total amount of time 
the child Is removed. and the proximity 
of the removals to one another. 
(Authority: 20 U.S.C. 141S(k)) 

§300.520 Authority of Hhool pereonnal. 
(a) School personnel may order­
(l)(i) To the extent removal would be 

applied to children without disabilities, 
the removal of a child with a disability 
from the child's current placement for 
not more than 10 consecutive school 
days for any violation of school rules. 
and additional removals of not more 
than 10 consecutive school days In that 
same school year for separate Incidents 
of misconduct (as long as those 
removals do not constitute a chanse of 
placement under §300.519(b)); 

(ii) After a child with a disability has 
been removed from his or her current 
placement for more than 10 school days 
In the same school year. during any 
subsequent days of removal the public 
agency must provlde services to the 
extent required under §300.121(d); and 

(2) A change In placement of a child 
with a dlsablllty to an appropriate 
Interim alternative educational setting 
for the same amount of time that a child 
without a dtsablllty would be subject to 
discipline, but for not more than 45 
days.lf-

(l) The child carries a weapon to 
school or to a school f\mctlon under the 
jurisdiction of a State or a local 
educational agency: or 

(II) The child knowingly possesses or 
uses illegal drup or sells or solicits the 
sale of a controlled substance while at 
school or a school function under the 
jurisdiction of a State or local 
educational apncy. 

(b) (I) Either before or not later than 10 
business days after either flnt removing 
the child for more than 10 school days 
in a school year or commencing a 
removal that constitutes a change of 
placement under § 300.519, tncludtns 
the action described In paragraph (a) (2) 
of this section-
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(i) If the LEA dld not conduct a 
functional behavioral assessment and 
implement a behavioral intervention 
plan for the child before the behavior 
that resulted in the removal described in 
paragraph (a) of this section. the asency 
shall convene an IEP meeting to develop 
an assessment plan. 

(li) If the child already has a 
behaviorallnterventlon plan, the IEP 
team shall meet to review the plan and 
its implementation. and, modify the 
plan and l.ts Implementation as 
nee~. to address the behavior. 

(2) As soon as practicable after 
developing the plan described in 
paragraph (b)( 1) (i) of this section. and 
completing the assessments required by 
the plan, the LEA shall convene an IEP 
meeting to develop appropriate 
behavioral interventions to address that 
behavior and shall implement those 
Interventions. 

(c) (I) If subsequently. a child with a 
disablllty who has a behavioral 
Intervention plan and who has been 
removed from the child's current 
educational placement for more than 10 
school days ln a school year Is subjected 
to a removal that does not constitute a 
change of placement under § 300.519. 
the IEP team members shall review the 
behavioral Intervention plan and Its 
implementation to determine If 
modlftcatlons are necessary. 

(2) If one or more of the team 
members believe that modlftcatlons are 
needed, the team shall meet to modify 
the plan and Its Implementation. to the 
extent the team determines necessary. 

(d) For purposes of this section, the 
following definitions apply: 

(I) Controlled substance means a drug 
or other substance ldentlfted under 
schedules 1.11.111. IV. or V in section 
202(c) of the Controlled Substances Act 
(21 U.S.C. 812(c)). 

(2) IJlesaJ drug-
(l) Means a controlled substance: but 
(II) Does not include a substance that 

Is lesally possessed or used under tbe 
supervision of a licensed health-care 
professional or that Is lesally possessed 
or used under any other authority under 
that Act or under any other provision of 
Federal law. 

(3) Weapon has the meaning given the 
term "dangerous weapon" under 
paragraph (2) of the ftrst subsection (s) 
of section 930 of title 18, United States 
Code. 
(Authority: 20 U.S.C. 1415(k)(l). (IO)) 

I 310.121 AuthOI'Itr of h••rlng officer. 
A hearing omcer under section 615 of 

the Act may order a change ln the 
placement of a child with a dlsablllty to 
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an appropriate Interim alternative 
educational setting for not more than 45 
days if the hearing omcer. in an 
expedited due process heartng-

(a) Determines that the pubrtc agency 
has demonstrated by substantial 
evidence that maintaining the current 
placement of the child Is substantially 
likely to result in Injury to the child or 
to ot.bers: 

(b) Considers the appropriateness of 
lhe child's current placement: 

(c) Considers whether the public 
agency has made reasonable efforts to 
minimize the risk of harm in the child's 
current placement. including the use of 
supplementary aids and services: and 

(d) Determines that the interim 
alternative educational setting that Is 
proposed by school persoMel who have 
consulted with the child's special 
education teacher, meets the 
requirements of §300.522(b). 

(e) As used In this section, the term 
substantial evidence means beyond a 
preponderance of the evidence. 
(Authority: 20 U.S.C. 1415(k)(2). (10)) 

§ 300.522 DetMmlnatlon of Mttlng. 
(a) General. The interim alternative 

educational setting referred to in 
§ 300.520(a)(2) must be determined by 
the IEP team. 

(b) Addltlonal requirements. Any 
interim alternative educational setting 
In which a child Is placed under 
§§ 300.520(a) (2) or 300.521 must-

(1) Be selected so as to enable the 
chlld to continue to progress in the 
general cuniculum. although In another 
setting, and to continue to receive those 
services and modlftcattons. Including 
those described ln the child's current 
IEP, that will enable the child to meet 
the goals set out In that IEP: and 

(2) Include services and modifications 
to address the behavior described in 
§§ 300.520(a)(2) or 300:521. that are 
designed to prevent the behavior from 
recun'ln8· 
(Authority: 20 U.S.C. 1415(k)(3)) 

1300.523 .. nlfntatlon cletennlnallon 
r.vlew. 

(a) General. If an action is 
contemplated reprdlnJ behavior 
described ln §§ 300.520(a)(2) or 300.521. 
or involving a removal that constitutes 
a chanse of placement under§ 300.519 
for a child with a dlsabUity who has 
engaged In other behavior that violated 
any rule or code of conduct of the LEA 
that applies to all children-

( I) NOt later than the date on which 
the decision to take that action is made. 
the parents must be notified of that 
deciSion and provided the procedural 

u 
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safeguards notice described In 
§ 300.504; and 

(2) Immediately, If possible, but In no 
case later than I 0 school days after the 
date on which the decision to take that 
action is made, a review must be 
conducted of the relationship between 
the child's disability and the behavior 
subject to the disciplinary action. 

(b) Individuals to carry out review. A 
review described in paraaraph (a) of this 
section must be conducted by the lEP 
team and other qualified personnel In a 
meeting. 

(c) COnduct of review. In carryins out 
a review described In paraaraph (a) of 
this section, the IEP team and other 
qualified personnel may determine that 
the behavior of the child was not a 
manifestation of the child's disability 
only If the IEP team and other quallfied 
personnei-

(l) First consider. In terms of the 
behavior subject to dlsdpUmuy action. 
all relevant lnfonnation. includlns -

(I) Evaluation and diapstic: results. 
lncludlns the results or other relevant 
Information supplied by the parents of 
the chlld: 

(U) Observations of the child: and 
(111) The child's IEP and placement: 

and 
(2) Then detennine that-
(l) In relationship to the behavior 

subject to disciplinary action, the 
child's IEP and placement were 
appropriate and the special education 
services. supplementary aids and 
services, and behavior Intervention 
strategies were provided consistent with 
the child's JEP and placement: 

(il) The child's disability did not 
Impair the ability of the child to 
understand the Impact and 
consequences of the behavior subject to 
disciplinary action: and 

(Ill) The child's disability did not 
Impair the ability of the child to control 
the behavior subject to disciplinary 
action. 

(d) Decision. If the IEP team and other 
qualified personnel determine that any 
of the standards In parasraph (c:)(2) of 
this section were not met, the behavior 
must be considered a manifestation of 
the child's disablllty. 

(e) MeetltJf. The review described In 
pai'8JI'&Ph (a) of this section may be 
conducted at the same IEP meeUns that 
is convened under§ 300.520(b). 

(f) Deflclencles In IEP or placement. If. 
In the review in paraaraphs (b) and (c) 
of this section. a public aaency 
identifies deficiencies In the child's IEP 
or placement or In their 
implementation. It must take Immediate 
steps to remedy those deficiencies. 
(Authority: 20 U.S.C. l4l5(k)(4)) 

I 3GO.S24 Detennlnallon dial behavior wa 
not ............... of dlublllty. 

(a) General. If the result of the review 
described In § 300.523 is a 
determination. consistent with 
§ 300.523(d), that the behavior of the 
child with a dlsabllity was not a 
manifestation of the child's disability. 
the relevant disciplinary procedures 
applicable to children without 
disabilities may be applied to the child 
In the same manner In which they 
would be applied to chUdren without 
disabilities. except as provided ln 
§300.121(d). 

(b) Additional requirement. If the 
public agency initiates disciplinary 
procedures applicable to all children. 
the apncy shall ensun that the special 
education and disciplinary records of 
the child with a disablllty are 
transmitted for consideration by the 
person or persons maklns the final 
determination reprdtns the disciplinary 
action. 

(c) ChUd's status durtna due process 
proceedlnss. Except as provided in 
§ 300.526. § 300.514 applies Jt a parent . 
requests a hearln8 to challense a 
determination. made through the review 
described In § 300.523, that the behavior 
of the child was not a manlfeslallon of 
the child's disability. 
(Authority: 20 U.S.C. 1415(k)(5)) ·-·- ............... (a) General. (I) If the child's parent 
dlsapees with a determination that the 
child's behavior was not a marufesratlon 
of the child's disability or with any 
decision regardln& placement under 
§§ 300.520-300.528. the parent may 
request a hearlns· 

(2) The State or local educational 
asency shall arranp for an expedited 
hearlns In any case described In 
paraaraph (a) (I) of this section If a 
hearins is requested by a parent. 

(b) Review of decision. (I) In 
reviewlns a decision with respect to the 
manifestation determination, the 
heartns ofllc:er shall determine whether 
the public: apnc:y has demonstrated that 
the child's behavior was not a 
manifestation of the child's disablllty 
consistent with the requirements of 
§ 300.523(d). 

(2) In revlewtns a decision under 
§300.520(8)(2) to place the child In an 
Interim alternaUve educational settina. 
the heartns offtcer shall apply the 
standards In § 300.521. 
(Aulhorlty: 20 U.S.C. 1415(k)(6,, 

§300.121 Placetnenl dullng ........ 
·(a) General. If a parent requests a 

hearlna or an appeal reprdlns a 
disciplinary action described In 
§ 300.520(8)(2) or 300.521 to challenae 
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the Interim alternative educational 
senlns or the manlfeslation 
determination. the child must remain in 
the Interim alternative educational 
setttna pendJns the decision of the 
hearlns officer or until the expiration of 
the time period provided for In 
§300.520(a)(2) or 300.521. whichever 
occurs first, unless the parent and the 
State.asency or local educational asency 
aaree otherwise. 

(b) Current placement. If a chlld is 
placed In an Interim alternative 
educational semns pursuant to 
§300.520(8)(2) or 300.521 and school 
personnel propose to c:hanse the child's 
placement after expiraUon of the Interim 
altemattve placement, durtns the 
pendency of any proceecllns to 
c:hallense the proposed chanse In 
placement the child must remain In the 
current placement (the child's 
placement prior to the Interim 
alternative educational settinS), except 
as provided In parasraph (c:) of this 
section. 

(c) Expedited hesrlf16. (l) If school · 
personnel malnllin that it 1s danaerous 
for the child to be In the current 
placement (placement prior to removal 
to the Interim alternative educ:atlon 
settlnl) durtna the pendency of the due 
process proceedlnp. the LEA may 
request an expedited due process 
hearinJ. 

(2) In detenninlnl whether the child 
may be placed In the alternative 
educational settiJl8 or in another 
appropriate placement ordered by the 
hearlfll officer. the haina olllcer shall 
apf»lY the standards in §300.521. 

(3) A placement ordered pursuant to 
paraaraph (c)(2) of this section may not 
be lonpr than 45 days. 

(4) The procedure In panaraph (c) of 
this section may be repeated. as 
necessary. 
(Authority: 20 U.S.C. 1415(k)(7)) 

... 127 PtalectlonefarclllldNII not ret 

................... ucatlan ......... 
unlcn. 

(a) General. A child who has not been 
detennined to be elipble for special 
education and related services under 
this part and who has enpaed In 
behavior that vlolated any rule or code 
of conduct of the local educatlonal 
apncy.lncludins any behavior 
descrtbed In§§ 300.520 or 300.521. may 
assert any of the protec:dons provided 
for In this part Jt the LEA had 
knowledp (as detennlned In 
accordanc:e with parapaph (b) of this 
secdon) that the chUd was a child with 
a disablllty before the behavior that 
precipitated the dlsctpllnaly acUon 
occurred. 
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(b) Basis of knowledge. An LEA must 
be deemed to have knowledge that a 
child is a child with a disability if-

(1) The parent of the child has 
expressed concern in writing (or orally 
if the parent does not know how to 
write or has a disabillty that prevents a 
written statement) to personnel of the 
appropriate educational agency that the 
chlld is in need of special education and 
related services: 

(2) The behavior or performance of 
the child demonstrates the need for 
these services, in accordance with 
§300.7; 

(3) The parent of the child has 
requested an evaluation of the child 
pursuant to§§ 300.530-300.536: or 

(4) The teacher of the child, or other 
personnel of the local educational 
agency, has expressed concern about the 
behavior or performance of the child to 
the director of special education of the 
agency or to other personnel in 
accordance with the agency's 
established child find or special 
education referral system. 

(c) ExcepUon. A publlc agency would 
not be deemed to have knowledge under 
paragraph (b) of thiS section if. as a 
result of receiving the information 
specified in that paragraph. the 
agency-

(1) Etther-
(i) Conducted 'an evaluation under 

§§ 300.530-300.536. and detennined 
that the child was not a child with a 
disability under this part: or 

(il) Detennined that an evaluation was 
not necessary; and 

(2) Provided notice to the child's 
parents of its determination unc:ler 
paragraph (c)( I) of this sectton, 
consistent with § 300.503. 

(d) CondJUons that apply If no basiS 
ofknowledge. (1) Ceneral.lfan LEA 
does not have knowledge that a child is 
a child with a disability (In accordance 

New Rul\:, R.2000 d.230, effective June 5, 2000. 
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a). 
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with paragraphs (b) and (c) of this 
section) prior to taking disciplinary 
measures against the child, the child 
may be subjected to the same 
disciplinary measures as measures 
applied to children without disabilities 
who engaged in comparable behaviors 
consistent with paragraph (d) (2) of this 
section. 

(2) Limitations. (I) If a request is made 
for an evaluation or a child during the 
time period In which the child IS 
subjected to disciplinary measures 
under § 300.520 or 300.521, the 
evaluation must be conducted In an 
expedited manner. 

(II) Until the evaluation is completed, 
the child remains In the educational 
placement determined by school 
authorities, which can Include 
suspension or expulsion without 
educational services. 

(iii) If the child is determined to be a 
child with a disabllity. taking into 
consideration information from the 
evaluation conducted by the agency and 
Information provided by the parents, the 
agency shall provide special education 
and related services in accordance with 
the provisions of this part, including the 
requirements of§§ 300.520-300.529 and 
section 61Z(a){l)(A) of the Act. 
(Authority: 20U.S.C. 1415(k)(8)) 

13DO.IU Expedlled clue procesa headngt. 
(a) Expedited due process hearings 

under§§ 300.521-300.526 must-
(1) Meet the require~ents of 

§ 300.509. except that a State may 
provide that the time periods identified 
in §§ 300.509(a)(3) and § 300.509(b) for 
purposes or expedited due process 
hearings under§§ 300.521-300.526 are 
not less than two business days: and 

(2) Be conducted by a due process 
hearing officer who satisfies the 
requirements of§ 300.508. 
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(b)(l) Each State shall establiSh a 
tlmellne for expedited due process 
hearings that results in a written 
decision being mailed to the parties 
within 45 days ofthe public agency's 
receipt of the request for the hearing, 
without exceptions or extensions. 

(2) The tlmellne established under 
paragraph (b) (I) of this section must be 
the s,me for hearings requested by 
parents or public agencies. 

(c) A State may establish different 
procedural rules for expedited hearings 
under §§300.521-300.526 than it has 
established for due process hearings 
under§ 300.507. 

(d) The decisions on expedited due 
process hearings are appealable 
consistent with § 300.510. 
(Authority: 20 U.S.C. 1415(k}(2), (6). (7)) 

§300.521 Referral to and IICIIon by law 
enforcement and Judicial authodUea. 

(a) Nothing in this part prohibits an 
agency from reporting a crime 
committed by a child with a disability 
to appropriate authorities or to prevent 
State law enforcement and judicial 
authorities from exercising their 
responsibilities with regard to the 
application of Federal and State law to 
crimes committed by a child with a 
disablllty. 

(b)( I) An agency reporting a crime 
committed by a child with a disability 
shall ensure that copies of the special 
education and disciplinary records of 
the child are transmitted for 
consideration by the appropriate 
authorities to whom It reports the crime. 

(2) An agency reporting a crime under 
this section may transmit copies of the 
child's special education and 
disciplinary records only to the extent 
that the transmission is pennltted by the 
Family Educational Rights and Privacy 
Act. 
(Authority: 20 U.S.C. 1415(k)(9)) 

u 

u 
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APPENDIX E 

Federal RegisterNol. 64, No. 48/Friday, March 12, 1999/Rules and Regulations 12427 

§300.125 Child find. 
(a) General requirement. (I) The State 

must have in effect policies and procedures 
to ensure that 

(i) All children with disabilities residing 
in the State, including children with 
disabilities attending private schools, 
regardless of the severity of their disability, 
and who are in need of special education 
and related services, are identified, located, 
and evaluated; and 

(ii) A practical method is developed 
and implemented to determine which 
children arc currently receiving needed 
special education and related services. 

(2) The requirements of paragraph 
(a) (I) ofthis section apply to 

(i) Highly mobile children with 
disabilities (such as migrant and 
homeless children); and 

(ii) Children who are suspected of 
being a child with a disability under § 
300.7 and in need of special education, 
even though they are advancing from 
grade to grade. 

(b) Documents relating to child find. 
The State must have on file with the 
Secretary the policies and procedures 
described in paragraph (a) of this section, 
including 

(I) The name of the State agency (if 
other than the SEA) responsible for 

coordinating the planning and 
implementation of the policies and 
procedures under paragraph (a) of this 
section; 

(2) The name of each agency that 
panicipates in the planning and 
implementation of the child find activities 
and a description ofthe nature and extent of 
its panicipation; 

(3) A description of how the policies 
and procedures under paragraph (a) of this 
section will be monitored to ensure that 
the SEA obtains 

(i) The number of children with 
disabilities "ithin each disability 
category that have been identified, 
located, and evaluated; and 

(ii) Information adequate to evaluate 
the effectiveness ofthose policies and 
procedures; and 

(4) A description of the method the 
State uses to determine which children are 
currently receiving special education and 
related services. 

(c) ChUdjindfor children from birth 
through age 2 when the SEA and lead 
agem:yfor tile Part C progrr:un are 
different. (/)In States where the SEA and 
the State's lead agency for the Part C 
program are different and the Part C lead 
agency will be panicipating in the child 
find activities described in paragraph (a) of 

New Rule, R.2001 d.397, effective November 5, 2001. 
See: 33 N.J.R. 2375(a), 33 N.J.R. 3735(b). 
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this section. a description of the nature and 
extent of the Pan C lead agency's 
participation must be included under 
paragraph (b) (2) of this section. 

(2) With the SEA's af'eement, the Pan C 
lead agency's participation may include the 
actual implementation of child find 
acth·ities for infants and lOddlers with 
disabilities. 

(3) The use of an interagency 
agreement or other mechanism for 
providing for the Part C lead agency's 
participation does not alter or diminish the 
responsibility of the SEA to ensure 
compliance "ith the requirements of this 
section. 

(d) Construction. Nothing in the Act 
requires that children be classified by 
their disability so long as each child who 
has a disability listed in § 300.7 and who, 
by reason of that disability, needs special 
education and related services is regarded 
as a child with a disability under Part B of 
the Act. 
· (e) Confidentiality of child find data. 
The collection and use of data to meet the 
requirements of this section are subject to 
the confidentiality requirements of§§ 
300.560-300.577. 
(AIIIhorily: 20 U.S.C. 1412 (a)(l)(A) and (B)) 
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