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Bill of Complaint.

Bill of Complaint as Amended by Order
Bearing Date December 15, 1914.

Filed November 24, 1914.

In Chancery of New Jersey.

To his Honor Edwin Robert Walker, Chancellor
of the State of Neiv Jersey:

Humbly complaining showeth unto your Honor
your orator Public Service Railway Company,
a corporation of the State of New Jersey:

1. Your orator became incorporated under
and by virtue of the laws of the State of New
Jersey by a certificate of consolidation and mer-
ger bearing date the thirtieth day of July, in
the year of our Lord one thousand nine hundred
and seven, duly filed and recorded in the office
of the Secretary of State on the twentieth day
of August, in the year of our Lord one thousand
nine hundred and seven, as by reference thereto
will appear, and to which your orator prays
leave to refer, whereby North Jersey Street
Railway Company; Jersey City, Hoboken and
Paterson Street Railway Company and United
Street Railway Company of Central Jersey, be-
ing street railway and traction companies, were
merged into a new corporation, called Public
Service Railway Company.

2. Ferry Street and Hamburg Place Railroad
Company was incorporated on the twenty-second
day of April, in the year of our Lord one thou-
sand eight hundred and eighty, under the general
railroad act, and on the fifth day of April, in
the year of our Lord one thousand eight hun-
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Bill of Complaint.

dred and ninety-two, consolidated with the New-
ark and South Orange Horse Car Railroad Com-
pany under the name of Newark and South Or-
ange Railway Company, and some time in the
year one thousand eight hundred and ninety-
three, under and by virtue of an ordinance of
the City of Newark, passed on April fourteenth,
in the year of our Lord one thousand eight hun-
dred and ninety-three, built a double track street
railway in Hamburg Place, in the City of New-
ark, in connection with its street railway that ran
to South Orange, and that thereafter, to wit, on
the second day of October, in the year of our
Lord one thousand nine hundred and seven, said
Newark and South Orange Railway Company
was merged into your orator Public Service Rail-
way Company, since which time your orator has
carried on and operated said street railway.

3. That said railway in Hamburg Place is a
necessary part of your orator’s railway system
running from the heart of the City of Newark
to South Orange, in the County of Essex, and
is used by many thousands of inhabitants of
Essex County every day, your orator operating
thereover cars at varying intervals of time from
every two and one-half minutes a part of the
day, to every five minutes after ten o’clock at
night, a total of two hundred and ninety-eight
cars every twenty-four hours.

4. That your orator has been notified by
James F. Frazer and Sam D. Burchenal, trading
as Frazer and Burchenal, contractors, who claim
to have a contract with the Passaic Valley Sewer-
age Commission for the building of a sewer in
and below the surface of said Hamburg Place,
that it is the purpose of said contractors to
enter Hamburg Place and tear up your orator’s
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railway tracks for the purpose of building said
sewer, and thereby stop the operation of your
orator’s said railway; the portion which they
propose to tear up being one hundred and thirty-
seven feet in length, the location in question be-
ing shown and the tracks indicated on the map
or plan hereto attached and made a part hereof.

4-A. And your orator further shows that it
has been informed and believes that the said
Frazer and Burchenal made and entered into a
contract with the Passaic Valley Sewerage Com-
missioners, dated on or about the tenth day of
June, nineteen hundred and thirteen, to construct
a section of a sewer in Hamburg Place, at or
near its junction with Avenue L, in the City of
Newark, and beneath or partly beneath the street
railway tracks of your orator, and claim the
right, under and by virtue of that contract, to
remove or cause to be removed the tracks of
your orator during the construction of said sec-
tion of said sewer; but your orator shows and
insists that by virtue of said contract, which is
the only authority of the said Frazer and Bur-
chenal to construct said section of said sewer,
it is their duty and obligation to maintain the
tracks of your orator while constructing the
same, in order that the public service of trans-
porting passengers, in which your orator is en-
gaged, may be continued thereon without inter-
ruption; and if necessary in order to maintain
the service in which your orator is engaged the
said Frazer and Burchenal are required under
and by virtue of said contract to erect a tempo-
rary street railway structure in order that the
service in which your orator is so engaged shall
not be interrupted.
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4-B. And your orator further shows and
charges that even if the Passaic Valley Sewer-
age Commissioners had the right to remove, or
authorize the said Frazer and Burchenal to re-
move or cause to be removed, the tracks of your
orator pending the construction of said section
of said sewer, they have not attempted to exer-
cise that power, or to authorize the said Frazer
and Burchenal to do so.

5. Your orator has notified the said James

F. Frazer and Sam D. Burchenal, trading as
Frazer & Burchenal, that they must not in any
wise interrupt the operation of your orator’s
said railway and disturb your orator’s business,
not only because of the great loss and damage
to your orator, but also the inconvenience to the
public by the stopping of the operation of its
cars, insisting that the said contractors had no
right so to do, but in response thereto the said
James F. Frazer and Sam D. Burchenal, trad-
ing as Frazer & Burchenal, claim the right and
authority to do the same and threaten to start
at once and remove your orator’s said street rail-
way tracks; and that they have written and sent
your orator a letter, a copy of which is as fol-
lows :

“New York City, November 21, 1914.
Public Service Corporation and Public Ser-
vice Bailway Company, 759 Broad Street,

Newark, New Jersey.

Grentlemen:

We desire to confirm the written notice
given to you by our attorney Mr. Samuel
H. Evins under date of October 26, 1914, the
statements made by him and us at the vari-
ous conferences with Mr. Boberts and Mr.
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Bergen, and the statements made by Mr.
Faulks this morning at his conference with
Messrs. Bergen and Armstrong, and to re-
peat that we are and for some time have
been ready to proceed with the work of
constructing the central portion of section
6 of the Passaic Valley Sewer at Hamburg
Place in the vicinity of Avenue L in the
City of Newark, and that in order to do
this it will be necessary for your tracks and
overhead wires to be removed temporarily
for a distance of approximately 150 feet at
the junction of Hamburg Place and Avenue
L, and also to remove your dead end track
east of Avenue L. Owing to the size of the
necessary excavation and the nature of the
soil it will in our opinion be unsafe to
operate cars at this point while the work is
being carried on, and we are informed and
believe that under the circumstances it is
your duty to remove the wires and tracks at
the point mentioned in order that the work
may proceed. The delay thus far incurred
has already caused us a considerable amount
of unnecessary expense.

We also renew our offer that if you will
promptly remove the tracks and wires for
the required distance at the point mentioned,
and replace them when the surface of the
street is restored, we will pay the necessary
expense of this work if a court of competent
jurisdiction or an arbitrator to be agreed
upon shall determine that we are liable for
the same, and that in order to secure such
payment we will at once furnish a satisfac-
tory surety company bond.

30

40



;1t)

20

3Q

Bill of Complaint.

We hope that you will decide to comply
with our request hut cannot wait longer
than until Tuesday evening of next week for
you to do so. We beg to advise you that
unless you commence the removal of the
tracks and wires on or before Wednesday
morning, November 25, 1914, at seven
o’clock, it is our intention to then begin the
removal of the same so far as may be neces-
sary to enable us to proceed with our work.

Any communication with reference to this
matter may be sent to our New Jersey coun-
sel, Messrs. Lindabury, Depue & Faulks.

Yours truly,
Frazer & Burchenal.”

6. Your orator further shows that it is en-
tirely feasible for the said contractors, in the
building and construction of the said sewer, to
do the same without in any wise interfering with
your orator’s said railway tracks; and they can
do so by either tunnel construction or the tem-
porary support of said tracks during the excava-
tion for said sewer. The said James F. Frazer
and Sam D. Burchenal, trading as Frazer &
Burchenal, admit this can be done, but claim
such work would be more expensive for them
than it would be in case of the removal of your
orator’s railway tracks; they being entirely re-
gardless of the loss and cost to your orator.

7. Your orator further shows that an aver-
age number of about fifty thousand people daily
use the said cars of your orator upon the branch
of said railway of which this is a part, and that
if the continuity of your orator’s railway is
broken and your orator is not permitted to con-
tinue the operation of said railway it will be a
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source of great annoyance, inconvenience and
delay to a large part of the traveling pub-
lic, and the contractors insisting that your ora-
tor’s tracks be removed is simply meant and
intended to save expense to the said contractors
in doing the said work.

8. Your orator further shows that if its
tracks on Hamburg Place shall be removed, as
threatened by the said James F. Frazer and Sam
D. Burchenal, trading as Frazer & Burchenal,
for the purpose aforesaid, they can not be re-
laid on said highway until after the expiration
of more than three months, as they admit, and
that the said threatened acts of the said James
F. Frazer and Sam D. Burchenal, trading as
Frazer & Burchenal, are an invasion of the prop-
erty, rights and franchises of your orator; will
cause serious inconvenience to many thousands
of people daily in the use of your orator’s rail-
way; it will damage and destroy your orator’s
railway and its property; and it will be an in-
vasion of the rights and franchises of your orator
in the use of its railway in the said highway
without warrant of law, and will be an irrepar-
able injury to your orator.

9. AIll which actings, doings and pretences of
the defendants are contrary to equity and good
conscience, and tend to the manifest wrong, in-
jury and oppression of your orator in the
premises. In consideration whereof and foras-
much as your orator is without adequate remedy
in the premises at and by the strict rules of the
common law, and can only obtain relief in this
honorable court, where matters of this nature are
properly cognizable and relievable:
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10. To the end, therefore, that the said James
F. Frazer and Sam D. Burchenal, trading as
Frazer & Burchenal, and Passaic Valley Sewer-
age Commissioners may, to the best and utmost
of their and each of their knowledge, remem-
brance, information and belief, full, true and
perfect answer make to all and singular the
matters aforesaid, but without oath, which is
hereby waived, and that as fully and particu-
larly as if the same were here repeated and
they thereto distinctly interrogated, and that
they and each of them, their and each of their
agents, servants and employes, and each and
every of them, may be restrained from removing
or in any way interfering with the tracks of your
orator’s railway so as to prevent the passage
of your orator’s cars thereon, or to do any-
thing except construct the said sewer in such a
way and manner as will permit your orator’s
railway to continue to be operated in and along
said Hamburg Place; and that your orator may
have such other and further relief in the premises
as the nature of the case may require and as
shall be agreeable to equity and good conscience.

11. May it please your Honor, the premises
considered, to grant unto your orator not only
the State’s writ of injunction, issuing out of and
under the seal of this honorable court, to be
directed to the said James F. Frazer and Sam

D. Burchenal, trading as Frazer & Burchenal,

and Passaic Valley Sewerage Commissioners, re-
straining them and each of them, their and each
of their servants, agents and employes from
removing the tracks and railway of your orator,
or in any wise interfering therewith so as to
prevent the continuity of service of your orator’s
cars in Hamburg Place as aforesaid, but also the
State’s writ of subpoena issuing out of and un-



1y /947

acAt.£/Wo'

1:?

13

N7 r






9
Affidavit of George J. Roberts.

der the seal of this honorable court, to be di-
rected to the said James F. Frazer and Sam D.
Bnrchenal, trading as Frazer & Burchenal, com-
manding them by a certain day and under a cer-
tain penalty to be expressed, to be and appear
before your Honor in this honorable court, then
and there to answer all and singular the
premises, and to stand to, abide by and perform
such order and decree therein as to your Honor
shall seem meet and shall be agreeable to equity
and good conscience.

And your orator, as in duty bound, will ever
pray, &c.

FRANK BERGEN,
Solicitor for and of Counsel with Complainant.

State of New Jersey,
Essex County,

George J. Roberts, of full age, being duly
sworn according to law, on his oath saith that
he is First Vice President and in direct charge
of the operation of the street railways of Public
Service Railway Company, the complainant in
the foregoing bill of complaint named, and is
the agent of said complainant in this behalf;
that the matters and things stated and set forth
in the foregoing bill of complaint are true, as
this deponent verily believes; deponent further
saith that he is a regularly graduated profes-
sional engineer of more than twenty-five years
experience; that he has had experience for many
years in the building, construction and operation
of railroads and street railways; that it is true
that complainant was incorporated and the rail-
way built and came into the possession and has
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Affidavit of George J. Roberts.

been operated by the complainant, as set out in
the first and second paragraphs of said bill;
and that it is of the character and operated as
is set out in the third paragraph of said bill;
that deponent has been informed by the de«
fendants, as is stated in the fourth paragraph
of said bill; that complainant has notified the
defendants, as stated in the fifth paragraph of
said bill; and have received a letter, a copy of
which is set out in said paragraph of said bill;
deponent further saith that as such engineer
he is acquainted with public work such as the
defendants as contractors propose doing in the
building of the said sewer, and states that the
same can be conducted and carried on either
by tunnelling or by support of the railway of
complainant, so as not to interfere with its
traffic and business, provided the defendants
will exercise proper care and make the neces-
sary expenditures to secure the safety of said
railway; that the railway is in use as is stated
and set out in the seventh paragraph of said
bill; that if, as demanded by the said defend-
ants, complainant is compelled to take up its
railway tracks, or they are permitted to be
taken up and removed by defendants, it will
cause the damage and injury asserted in said
bill, beside involving the complainant in expen-
ditures at the rate of many thousands of dollars
annually to keep in operation its cars on that
portion of the railway not disturbed or removed.

GEO. J. ROBERTS.

Sworn and subscribed before me
this 23rd day of November, A. D,
1914.
(seal) Willard L. Hayward,
Notary Public of N. J.
Commission expires Dec. 10, 1918.
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State of New Jersey,

Essex County,

Martin Schreiber, of full age, being duly
sworn according to law on his oath saith that
he is Engineer of Maintenance of Way of Public
Service Railway Company, the complainant in
the foregoing bill of complaint named; that the
matters and things stated and set out in said bill
are true as he verily believes; that he is ac-
quainted with the work of construction of the
sewer for the Passaic Valley Sewerage Commis-
sion that it is proposed to have laid in Hamburg
Place; that as an engineer he knows what is
requisite for the construction thereof; that it is
entirely feasible to build and construct said
sewer without interfering with the railway
tracks of the complainant laid therein so as to
prevent the regular operation of its cars thereon
and thereover; that the map attached to the
said bill of complaint correctly shows the loca-
tion of the tracks at the place in question of
the complainant’s railway and the relative posi-
tion of the sewer therein; that by tunnel con-
struction or by the building of a temporary
bridge or support the tracks of the railway
could be maintained and its cars operated
thereon during the progress of the work of
construction of said sewer, requiring on the part
of the contractors the taking of such measures
and the expenditure of such money as would
be necessary for that purpose; that the removal
of the tracks on Hamburg Place would break
the continuity of the line of railway of the
complainant and interfere wdth the service, and
be a great loss and detriment to the com-
plainant.

MARTIN SCHREIBER.

)

-30



10

20

30

40

12
Affidavit of Martin Schreiber.

Sworn and subscribed before me
this 23rd day of November, A. D,
1914.

(seal) Willard L. Hayward,
Notary Public of N. J.
Commission expires Dec. 10,

1918.
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Answer of Defendant, Passaic Valley Com.

Answer of Defendant, Passaic Valley Sewer-
age Commissioners.

Filed December 21, 1914.

Passaic Valley Sewerage Commissioners, one
of the defendants in the above entitled cause,
to the bill of complaint of Public Service Rail-
way Company, answering says:

1. That it 1s a body politic and corporate,
organized pursuant to the provisions of Chapter
102 of the Laws of the State of New Jersey for
the year 1903.

2. That under authority of Chapter 10 of the
Laws of 1907 it entered into contract with the
Mayor and Common Council of the City of
Newark and fourteen other municipalities lying
within the Passaic Valley Sewerage District, for
the construction of a main intercepting sewer
and appurtenances, to serve said municipalities
and to intercept and remove the sewage of said
municipalities from the waters of the Passaic
River; that part of the sewer so contracted to
be constructed is located within the Ilimits of
Hamburg Place in the City of Newark, at the
point stated in complainant’s bill of complaint;
that on or about the 22nd day of August, 1913,
the Passaic Valley Sewerage Commissioners
entered into contract with James S. Frazer and
Selden D. Burchenal, partners trading as
Frazer & Burchenal, for the construction of
the central portion of Section 6 of the said main
intercepting sewer, including that part of the
sewer in Hamburg Place at the point stated in
the bill of complaint.

3. That the said contract with Frazer &
Burchenal, which is expressly made a part of
this answer by reference thereto, states that the
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Answer of Defendant, Passaic Valley Com.

sewer at the point in question in Hamburg Place
in the City of Newark is required to be con-
structed by the said Frazer & Burchenal by the
open cut method, as shown by the plans and
specifications, and in accordance with the agree-
ments contained in said contract to be performed
by the said Frazer & Burchenal.

4. That Passaic Valley Sewerage Commission-
ers, in adopting the open cut method of con-
structing said sewer in said Hamburg Place at
said point, exercised the discretion committed
to it by the Legislature of New Jersey, upon a
consideration of the cost of the construction of
said sewer by said method as compared with
the cost of its construction by the tunnel method,
as well as of the interruption to the use of the
public street known as Hamburg Place necessari-
ly resulting from the method of construction so
adopted; and Passaic Valley Sewerage Commis-
sioners says and insists that its said determina-
tion and exercise of discretion is reasonable and
is exclusively within its jurisdiction, and final
and conclusive.

5. That the said Passaic Valley Sewerage
Commissioners in and by said contract made
express provision for the protection and main-
tenance of the public utilities existing in the
public streets through which the said sewer
was to be constructed, including said portion
of Hamburg Place in the City of Newark; and
expressly refers to the following provisions of
the said contract:

Art. IV, Section 2. “ The contractor shall
furnish and do everything, except as herein
otherwise provided, necessary to complete
the work in accordance with the terms of
the contract and with the requirements of
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the engineer thereunder. He is to make
all provisions.necessary to maintain and
protect existing structures of whatever kind,
and to repair all damages done to such
structures. "9

Section 18. “ Care shall he taken not to
move, without the consent of the engineer,
any sewers, tunnels, water or gas pipes,
or other structures crossing these or run-
ning parallel or near them. They shall he
sustained securely in place until the work
is completed. Whenever it is necessary to
interfere with said structures the contrac-
tor shall maintain their respective services,
and if necessary for that purpose shall
lay temporary water, gas or other pipes.
He shall repair all damages done to any
of said structures and shall keep them in
repair until six months after the comple-
tion of the work on the section. He shall
leave them in as good condition as they
were previous to the commencement of the
work. ™’

6. Passaic Valley Sewerage Commissioners

further answering say that the work of con-
struction of the said intercepting sewer for
the sewage of the Passaic Valley is one of the
highest public importance ; that in the perform-
ance of the work it is exercising the discretion
committed to it by the Legislature of the State,
and that in the portion of the work involved
in the controversy in this suit the exercise of
the said discretion in making the said contract
with Frazer & Burchenal is reasonable.

10

20

40



10

30

16
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This defendant therefore prays to he hence
dismissed, with its costs aud charges in this
behalf most wrongfully sustained.

BIKER & BIKER,
Solrs. for said Defendant.

Adrian Biker,
Of Counsel.

State oe New Jersey,li(ssi

County of Essex, i

William M. Brown, being sworn, says that
he is a civil engineer by profession, and has
specialized in sewerage construction and opera-
tion ; that a very considerable part of his profes-
sional life has been spent in connection with
the Metropolitan Sewerage District in the City
of Boston, Massachusetts, that this work was
started in 1890 and that he was connected with
it from that time until the month of March,
1912, in the position of assistant to the Chief
Engineer until the year 1895, and from that
time to March, 1912, as Chief Engineer in charge
of the work; that in March, 1912, deponent sev-
ered his connection with the Metropolitan Sew-
erage Commission jand became Chief Engineer
of the Passaic Valley Sewerage Commissioners,
which position he now holds; that the Metro-
politan Sewerage District comprises a territory
of about two hundred square miles and includes
twenty-five municipalities of the State of Massa-
chusetts, having an aggregate population of
about a million inhabitants; that the cost of
the sewerage works has been about sixteen mil-
lion dollars, and the sewers actually in opera-
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tion have a discharge capacity of six hundred
million gallons a day; that these sewers serve
a territory having a population similar to that
of the Passaic Valley.

That as Chief Engineer of the Passaic Valley
Sewerage Commissioners he has had charge of
the preparation of the working plans, specifiea-
tions and contracts for the construction of the
said main intercepting sewer for the Passaic
Valley Sewerage District; that in the prepara-
tion of the plans, specifications and contracts
he has always had regard for the convenience
of public travel in the streets through which
said sewer was to be constructed; that »for the
most part the said sewer is constructed in tun-
nel in the City of Newark, where the travel
on the public streets is considerable, and where
the interruption of street traffic would result
in serious loss and injury; that the plans for
said sewer in the parts of the city where the
traffic is light provide for its construction by
the open trench method, the determining con-
sideration being the greater economy in the con-
struction of the sewer by the open trench method,
as compared with the tunnel method.

That the plans and specifications for the con-
struction of Section 6 of the sewer, including
the part in Hamburg Place in Newark at the
intersection of Avenue L, were prepared under
the direction of this deponent, and that the
method of construction specified for this sec-
tion of the city was the open trench method;
that in advertising for bids for the construction
of Section 6 of the sewer the said section was
divided, in the first place, into two parts, desig-
nated respectively as the northerly portion of
section 6 and the southerly portion of section
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6 ; that the northerly portion included the por-
tion of Hamburg Place in controversy in this
suit; that the said northerly portion of said
section 6 immediately adjoined on the north a
section of the sewer under construction in tun-
nel, and that upon opening the bids for the
10 construction of the northerly portion of said
section it was found that the contractor con-
structing the adjoining section of the sewer in
tunnel proposed to build the northerly portion
of section 6 in tunnel at a price including a
charge of $128.50 per 'linear foot for the ex-
cavation necessary for said work; that another
bid was made under said advertisement for
the construction of said northerly portion of
section 6 in tunnel, including a charge of $175.00
20 P®I*linear foot for said excavation; that a much
lower bid was received for the construction
of the sewer by the open trench method, in-
volving a charge for the necessary excavation
of twenty-seven dollars per linear foot; that
the lowest bidder upon the award of the con-
tract to him failed to qualify by the due execu-
tion of the contract, and it became necessary
to readvertise said northerly portion of section
6, upon which advertisement bids were received
30 and the contract awarded upon a specification
of the open trench method of construction; that
the lowest bidder again failed to qualify by the
execution of the contract, and it became neces-
sary to readvertise for the construction of the
said portion of section 6; that thereupon the
whole of section 6 was divided into three por-
tions, designated respectively as the northerly
portion, central portion and southerly portion
of section 6; that the central portion of section
4Q 6 includes that part of Hamburg Place, which is



19
Affidavit of William M. Brown.

in controversy in this snit; that upon the ad-
vertisement of said section bids were received
and the contract awarded to the firm of Frazer
& Burchenal, the lowest bidder at a price for
excavation of seventy dollars per linear foot.

That this deponent is satisfied, from a consid-
eration of the bids submitted, that the construc-
tion of the sewer by the tunnel method through
the central portion of section 6 would have
resulted in an increase of the cost of this sec-
tion considerably above one hundred thousand
dollars.

This deponent is familiar with the point of
intersection of Hamburg Place and Avenue L
in the City of Newark, and has observed the
extent of public travel at said point; that the
said public travel is very inconsiderable, and
that the inconvenience and interruption from
said travel caused by the construction of the
sewer by the open trench method is of very
small importance.

That in the preparation of the form of con-
tract adopted by the Passaic Valley Sewerage
Commissioners, this deponent endeavored to have
due regard to the convenience of the public
and to the maintenance of the service, of the
public utilities, which might be involved in the
sewer construction; that the travel over the
lines of the Public Service Railway Company at
the corner of Hamburg Place and Avenue L at
this season of the year is very small and un-
important, and that in his opinion it can readily
be provided for in a number of different ways;
that it is perfectly feasible to construct a tem-
porary track for the short distance necessary
to avoid the excavation for the sewer while the
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work 1s in progress; that it is also feasible to
transfer passengers across the portion of the
railway interrupted by the excavation without
serious inconvience to the passengers or serious
expense to the company.

This deponent further says that he estimates
the cost of constructing the three hundred feet
of sewer remaining to be constructed by Frazer
& Burchenal at the point in question in tunnel
to be more than twenty thousand dollars, and
that the cost of supporting the -tracks in their
present location during the construction of the
sewer by the open trench method would about
equal the cost of the tunnel construction.

This deponent further says that delay in the
performance of the work involved in this suit
will result in increasing the inconvenience to
the public and the loss to the railway company,
by reason of the increase of public traffic at
the point in question in the spring and summer
months.

WILLIAM M. BROWN.

Sworn to and subscribed
before me, this 18th day
of December, 1914.

Daniel.J. Brennan,

Notary Public of New Jersey.
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Answer of Defendants, Frazer & Burchenal,
as Amended by Order Bearing Date
December 15, 1914.

Filed December 7, 1914.

The joint and several answer of James S.
Frazer and Selden D. Burchenal (CI’I‘OHCOUSIy
termed James F. Frazer and Sam D. Burchenal),
the defendants in the above entitled cause, to
the bill of complaint of Public Service Railway
Company, complainant.

These defendants answering unto so much and
such parts of the complainant’s bill of complaint
as they are advised it is material and necessary
for them to make answer unto, say:

1. They have no knowledge or information
as to the truth of the allegations contained in
paragraphs 1 and 2 of the said bill of com-
plaint, and leave the complainant to make such
proof thereof as it may deem advisable so to do.

2. They deny each and every allegation con-
tained in paragraph 3 of the said bill of com-
plaint in so far as the same relates to the por-
tion of the complainant’s railway existing at the
location shown on the blue print attached to
the said bill of complaint.

3. They admit that unless the complainant
will temporarily remove the tracks and over-
head wires of the portion of its railway exist-
ing at the location mentioned in the fourth
paragraph of the said bill of complaint, it is
their intention to remove such tracks and wires
at such location in order that they may com-
plete the section of the sewer hereinafter men-
tioned. They also admit the giving by them
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to the complainant of the notice set out in para-
graph 5 of the said bill of complaint.

3a. They admit that they entered into a
contract with the said Passaic Valley Sewerage
Commissioners as stated in paragraph 8 hereof,
and that they claim the right under and by
virtue of that contract to remove or cause to
be removed approximately 150 feet of the rail-
way tracks of the complainant at the point
shown on the blue print annexed to the said
bill of complaint, and they deny that by virtue
of the said contracts, or otherwise, it is their
duty and obligation to maintain the tracks of
the said street railway while constructing the sec-
tion of the sewer mentioned in the 8th paragraph
hereof. They also deny that they are required
under and by virtue of said contract, or other-
wise, to erect a temporary street railway struc-
ture in order that the service in which the com-
plainant. is engaged shall not be interrupted
Except as herein admitted, they deny each and
every allegation of paragraph 4a of the said bill
of complaint.

3b. They deny each and every allegation of
paragraph 4b of the said bill of complaint.

4. They deny each and every allegation con-
tained in paragraph 6 of the said bill of com-
plaint save that they admit that it is an engineer-
ing possibilty to perform the work referred to by
tunnel constructon or by temporary support of
the complainant’s tracks during the excavation
for such sewer, but they say that the cost of such
construction or support and the risk to the prop-
erty and passengers of the complainant and the
employes of the defendants engaged in the con-
struction of such sewer would be such as to ren-
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der either of such methods dangerous, imprac-
ticable and unreasonable.

5. They deny each and every allegation con-
tained in paragraph 7 of the bill of complaint in
so far as the same relates to the above mentioned
portion of the complainant’s railway.

6. They admit that the building of the portion
of the said sewer to be constructed at the above
mentioned location will require approximately
three months’ time, but they deny each and every
other allegation contained in paragraph 8 of the
said bill of complaint.

7. They deny each and every allegation con-
tained in paragraph 9 of the said bill of com-
plaint.

Further answering the defendants say as fol-
lows :

8. Prior to the 22nd day of August, 1913, the
defendants examined the contract, specifications,
plans and profile submitted by the Passaic Valley
Sewerage Commissioners of the State of New
Jersey (the said Commissioners being a corpora-
tion organized and existing under and by virtue
of the provisions of Chapter 10 of the Session
Laws of the State of New Jersey for the year
1907, and then and now engaged in the construe-
tion of the important and public improvement
commonly known as the Passaic Drainage Sewer,
to which Act they beg leave to refer) covering
the central portion of Section 6 of such sewer
from Station 26+00 to Station 40+00, that is,
from a point in Hamburg Place in the City of
Newark about 300 feet south of the grade cross-
ing of the Central Railroad Company of New
Jersey mnortherly through the said Hamburg
Place to a point therein northwesterly of Ave-
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ime L, a total distance of 1,400 lineal feet,
and made a proposal to the said Com-
mission for the construction of the said por-
tion of such sewer. Thereafter, and on or about
the 22nd day of August, 1913, the said proposal
having been accepted by the said Commission,
the defendants entered into a contract with the
said Commission for the construction of such
portion of the said sewer by the open cut method
in accordance with the said proposal, contract,
specifications, plans and profile, reference to all
of which is hereby made for their full contents
and effect, with the same force and effect as if
the same were set out at length herein. There-
after, in pursuance of the said contract, the de-
fendants entered lipon the performance of the
work covered thereby, and prior to the filing of
the said bill of complaint had constructed the
said section of said sewer through Hamburg
Place from said station 26+00 to a point in said
Hamburg Place about 350 feet easterly from said
Station 40+00, when it became necessary for
them to discontinue the work on account of the
presence of the complainant’s street railway
tracks and overhead wires at the location shown
on the said blueprint.

9. Prior to that time and on or about the 26th
day of October, 1914, and at divers times before
such date, the defendants notified the complain-
ant that in order to enable them to proceed with
the work of constructing such section of said
main sewer in accordance with the terms and pro-
visions of the said contract, specifications, plans
and profile, it would be necessary for the com-
plainant to temporarily remove said tracks and
wires or to permit the same to be temporarily re-
moved at such location, and requested the com-
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plainant to arrange for such removal or to per-
mit the defendants to effect the same, but the
complainant has uniformly refused either to re-
move said tracks and overhead wires or to per-
mit the same to be removed.

10. The size of the excavation necessary to
permit of the construction of the said section of
said sewer, and the character of the soil at and
near such location, are such as to render it ex-
tremely dangerous and impracticable and unrea-
sonable to construct or attempt to construct the
same at said point while the trolley cars of the
complainant are being operated thereover, and
for the same reasons the cost of constructing
such sewer at said location without the temporary
removal of the said tracks and wires would be so
great as to make either of said methods not only
impracticable and unreasonable, but prohibitive.

11. The portion of the complainant’s railway
existing at such location is used only to a small
extent and the proposed temporary discontinu-
ance thereof would cause but slight inconvenience
to a very small part of the portion of the travel-
ing public customarily using the said railway.
In so far as any such inconvenience may so re-
sult, the same is required in and should be sub-
servient to the great advantage which will inure
to the public generally from the completion and
operation of the said sewer which is imperatively
required for the protection of the health and
comfort of a large portion of the inhabitants of
the State of New Jersey. The said section of the
said sewer will constitute an integral and im-
portant part of the main Passaic Drainage sewer,
the construction of which has for a long time
been sought by the State of New Jersey. Con-
tracts have been entered into with the said Com-
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mission by the City of Newark and by not less
than 14 other municipalities of such State for the
construction of such sewer, and several millions
of dollars have already been spent or contracted
to be spent in the necessary work of completing
the said public improvement. The contract,
plans, specifications and profile under which the
said section of such sewer is being constructed
by these defendants, have been framed and
adopted by the said Commission as those which
are required in the public interest with the con-
sent and approval of all of the said municipali-
ties, including the City of Newark, all of which
such municipalities are contributing to the ex-
pense of the construction of such main sewer.

12. By the terms of the said contract the de-

fendants are required to complete the work
covered thereby not later than May 1, 1915, and
the time now remaining is not more than is re-
quired for such purpose. In and by the said con-
tract it is provided that the defendants shall not
disturb the surface of the highway at such loca-
tion between the Ist of May and the first Monday
in September in any year. Between November
Ist and May Ist the work of construction at such
location can be carried on and completed with
the least possible inconvenience to the traveling
public and the complainant. The work of com-
pleting the unfinished portion of the said section
of such sewer in accordance with the terms and
provisions of such contract will not require that
the tracks and wires at such location shall be re-
moved or discontinued for more than three
months. The tracks and wires of the complain-
ant at such location are in part dead-end lines
which are used only for the storage and switch-
ing of cars at the time baseball games are played
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at the baseball park, the entrance to which is a
short distance to the west of such location. The
remaining portion thereof is not as alleged in the
bill of complaint part of any loop between the
heart of the City of Newark and South Orange,
but is near the easterly end of the complainant’s
said railway, and the proposed temporary re-
moval of the tracks and wires at the said loca-
tion will result in inconvenience only to the very
small number of passengers who are ordinarily
carried beyond such location in cars operated
there over at much less frequent intervals than
is stated in the said bill of complaint.

13. If the defendants are enjoined or pro-

hibited from completing their said work in the
manner provided for by the said contract, specifi-
cations, plans and profile, they will be unable to
complete the same. The completion of such work
in either of the manners alleged by the said bill
of complaint to be feasible would necessarily in-
volve the public in an expense largely* in excess
of that at which the defendants have contracted
to do such work.

The defendants pray to be hence dismissed
with their costs and charges in this cause most
wrongfully sustained.

JAMES S. FRAZER,
SELDEN D. BURCHENAL.

Lindabury, Depue & Faulks,
Solicitors for and of Counsel with Defendants.
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State of New Jersey,
County of Essex.

James S. Frazer being duly sworn according
to law on his oath says that he is one of the de-
fendants in the foregoing answer named; that he
has read the said answer, and that each and
every of the matters stated therein is true.

JAMES S. FRAZER.

Subscribed and sworn to be-
fore me this first day of De-
cember, 1914.

Halsey M. Barrett,
Master in Chancery of New Jersey.

State of New Jersey, 1
28Sm
County of Essex.

Setden D. Burchenal, being duly sworn ac-
cording to law on his oath says that he is one
of the defendants in the foregoing answer named;
that he has read the said answer, and that each

and every of the matters stated therein is true.

SELDEN D. BURCHENAL.

Subscribed and sworn to be-
fore me this first day of De-
cember, 1914.

Halsey M. Barrett,
Master in Chancery of New Jersey.
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Affidavits in Behalf of Frazer & Burchenal.
Filed December 1, 1914.

State of New York, 1
County of New York.y *

James S. Frazer, being duly sworn, deposes
and says:

I am one of the above named defendants and
am a contracting engineer, with offices at No. 80
Maiden Lane, in the Borough of Manhattan, City
of New York. I received my technical educa-
tion as civil engineer in the Delaware College,
and have been in active practice of my profes-
sion for eleven years, during which time I have
been engaged in railroad survey work on the
New York, Westchester & Boston Railroad,
Pennsylvania Railroad, New York Central, South
iShore Traction and have been engaged as engi-
neer in the construction of the concrete piers for
the Pennsylvania Railroad Company at Balto-
more, and have been engaged as an engi-
neer in the construction of the Hudson & Man-
hattan Railroad and on the layout and construc-
tion of the foundation of the power house in Jer-
sey City of the Hudson & Manhattan Railroad,
and have been engaged as chief inspector of
construction tunnels in the construction of the
Pennsylvania Tunnel, North River division, and
have been in the engineering contracting business
for about four years.

Prior to August 22nd, 1913, in company with
the defendant, Seldon D. Burchenal, (erroneously
above referred to as “Sam D. Burchenal”), I
examined contract and specifications No. 26, and
the plans and profiles relating thereto, of the
Passaic Valley Sewerage Commissioners of the
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State of New Jersey, covering the central por-
tion of section 6 of the main intercepting sewer,
from Station 26+00 to Station 40+00—that is,
from a point in Hamburg Place in the City of
Newark, State of New Jersey, about three hun-
dred feet south of the grade crossing of the
Central Railroad of New Jersey, thence northerly
through said Hamburg Place to a point north-
westerly of Avenue L, a total distance of four-
teen hundred linear feet.

A fter such examination said Burchenal and
myself made a bid for the work covered thereby,
and thereafter on the 22nd day of August, 1913,
made and entered into a contract for the con-
struction of said sewer in accordance with said
bid, specifications, plans and profiles, as appears
by said plans and profiles attached hereto and
hereby made a part hereof.

Said contract provided for the excavation of a
trench between the points above referred to, and
the construction therein of a concrete sewer, hav-
ing an interior diameter of one hundred and fifty
(150) inches, together with brick masonry in
manholes and appurtenant work, and the refilling
of the said trench.

The said contract provided that we were to be
paid for earth excavation and refilling of the
trench at the rate of seventy ($70.00) dollars per
lineal foot; for concrete masonry in the trench
Portland cement mortar, forty-five hundred
(4500) cubic yards, at the rate of eight ($8.00)
dollars per cubic yard; for brick masonry in
manholes Portland cement mortar, and appurte-
nant work, fifty (50) cubic yards, at fifteen
($15.00) dollars per cubic yard; for rock excava-
tion in trench, three, hundred (300) cubic yards,
jat three ($3.00) dollars per cubic yard.
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Said contract further provided that the work
of building the sewer should be completed on or
before May 1st, 1915, and that “no portion of
the work in Hamburg Place between Jabez Street
and Avenue L, shall be executed in the interval
between May 1st and Labor Day. During this
time the street surface shall be unbroken and the
traffic uninterrupted.” The latter provision be-
ing inserted, as I am informed and verily be-
lieve, for the purpose of permitting the street
railway line to be operated during the baseball
season; the entrance to the baseball park being
located a short distance westerly of Station
40+00; that being the only season, as I am in-
formed and verily believe, when there is traffic
of any consequence on said railway line in the
immediate vicinity of said last mentioned point.

I am informed and verily believe that the con-
tract of Ryan & Reilly with the Passaic Valley
Sewerage Commissioners for the section imme-
diately adjoining the central portion of section 6
on the west, and between the said central por-
tion of section 6 and the built-up portion of the
City of Newark, contains a similar provision,
and that notwithstanding such provision, the
complainant discontinued entirely the operation
of the portion of its said street railway line on
Hamburg place from Avenue L, to a point about
three hundred and fifty (350) feet westerly
thereof, during the period between December,
1913, and Labor Day, 1914, while said Ryan &
Reilly were constructing a portion of said sewer
for a distance of about two hundred and fifty
(250) feet running from Station 40+00 in a west-
erly direction toward the heart of the City of
Newark.
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That thereafter the said Burchenal and my-
self entered upon the performance of the said
contract on onr part to be performed, and con-
structed the said sewer to a point about three
hundred and fifty (350) feet, more or less, east-
erly from Station 40+00, when it became neces-
sary for us to discontinue our work of excava-
tion, on account of the presence of the street
railway tracks and overhead wires claimed to be
owned or controlled by the complainant herein.

That on the 26th day of October, 1914, and at
divers times prior thereto, we notified the com-
plainant through the Public Service Corporation,
that it would be necessary for the complainant
to remove said tracks and overhead wires, or to
permit same to be removed, in order to permit
the construction of said sewer, in accordance
with the plans and specifications therefore, but
the complainant has refused to remove said
tracks or overhead wires, or to permit same to
be removed by the defendants.

From a point a few hundred feet from the
westerly end of our section of the sewer so far
as same has been built, we have in building said
sewer encountered very dangerous and treach-
erous soil. It consists of filling, below that a
light clay, below that a coarse gravel and below
that quick sand. The soil is faulty and breaks
and caves in without warning. A fter reaching a
point of an average depth of twenty (20) feet,
the material to be excavated became so soft as
to be of the consistency very thick soup. A con-
siderable amount of water is encountered in the
trench, which has to be carried off by a pump
and flume; the water so pumped from the trench
being carried some distance, is run into settling
basins in order that the quick sand carried by
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the water may settle and be removed and thereby
prevent the water outlet from being choked.

In constructing said trench for the last few
hundred feet, it has been necessary to sheathe
with interlocking steel sheet piling and wooden
sheet piling supported by 10 inch by 10 inch cross
braces, placed at intervals of two or three feet
vertically, and ten feet horizontally, as is shown
in the photograph marked Exhibit “ A ™ attached
to the affidavit of Frederick Lavis, hereto an-
nexed.

Since encountering the quick sand as herein
before set forth, it has been necessary for us to
excavate the trench (by) means of constructing
transverse bulkheads in said trench at distances
varying from six to twenty feet and averaging
about twelve feet, and to carry the excavation
down in successive stages between these bulk-
heads until the necessary depth is reached. The
excavated material is then taken out by means
of buckets, carried on a cableway running along
over the center of the trench, as is shown in the
photograph above referred to, and in photo-
graphs marked “ C” hereto attached and hereby
made a part hereof. The sheathing and timber-
ing in the trench has settled about seven feet be-
low the surface of the street and has in some in-
stances settled so unevenly as to cause the braces
on one side to be much lower than on the other,
as is shown in photograph “ D> hereto attached
and made a part hereof.

Furthermore, the ground has caved in and Set-
tled on both sides of the trench to distances vary-
ing from ten to twenty feet. This is especially
true of the ground to the south of the trench
shown in photograph “ A,” where great cracks
running parallel with the trench have opened in
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the ground to a distance of upwards of twenty
feet since the excavation of that part of the
trench was commenced.

Between the point which we have now reached
in the construction of our section of the sewer
and Station 40+00 and for some distance to the
west thereof, the street is not built up, there be-
ing only two or three small wooden buildings in
the neighborhood, one being on the northwesterly
corner and the other on the northeasterly corner
of Avenue L and Hamburg place, and the other
being located about fifty (50) feet southwesterly
from Station 40+00.

On reaching our present location, as shown in
photograph marked “A,” we moved one tower
of our cableway to a point near the westerly end
of the completed work, and started to move the
other to a point west of Station 40+00, but were
unable to do so owing to the presence of the over-
head trolley wires, and the street railroad tracks;
thereupon we requested the Public Service Cor-
poration to remove said tracks and overhead
wires so that we could proceed with our work.
Since that time our counsel and ourselves have
made a number of visits to the officers of the
Public Service Corporation and the attorney for
the complainant herein, and endeavored to pur-
suade them to comply with our request. At first
it was suggested to us that our request would be
complied with if we paid the expense of removing
and replacing the said tracks and wires. We
replied that we had been advised by our counsel
that we were under no obligation to bear such
expense, in view of the fact that the sewer was a
public work to be carried on in a public street,
and that we had the right to construct the sewer
without paying for the removal or support of
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railroad tracks. We proposed, however, that if
the Public Service Corporation would remove
the tracks and wires and permit us to proceed
with our work that we would give a bond con-
ditioned for the payment of the necessary ex-
pense of the removal and restoration of such
tracks and wires, if it should be determined by
a court of competent jurisdiction, or an arbitra-
tor to be agreed upon, that we were liable there-
for. This offer was refused and we were finally
told that the complainant would not remove the
street railway tracks nor overhead wires, nor
permit us to interfere with them in any way, but
that we would have to do the work either by an
air pressure tunnel, or, if done by open cut,
the tracks would have to be supported by a plat-
form, so that the cars could continue their opera-
tion without hindrance during the progress of
the work.

I am informed by the said Burchenal that he
has made a boring of seventeen feet in the west-
erly end of our trench, after same had reached
a depth of thirty (30) feet, and even then did not
reach hard material. 1 saw the work of excava-
tion being carried on by Ryan & Reilly just west
of Station 40+00, and saw pipes carried down to
a depth of twelve and one-half (12y2) feet below
the bottom of th<?ir trench, after the same had
reached a depth of thirty (30) feet, or a total dis-
tance of forty-two and one-half (42") feet, with-
out encountering any hard material. Judging
from the soil in which we have for some time
been excavating our trench, and the soil in which
Ryan & Reilly were excavating in the construc-
tion of their section at the location last men-
tioned, and from the borings shown on the map
of the Passaic Valley Sewerage Commissioners
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submitted herein, and hereby made a part hereof,
I must assume that the same character of soil is
the same from our present location to the end of
our work, Station 40+00.

The suggestion made by the complainant that
we do the work by air pressure tunnel is not, in
my opinion, reasonable or feasible, because the
expense of doing so would be prohibitive from a
business standpoint and would involve a risk to
the men engaged in the work and to the persons
using the street above same.

We have provided ourselves with necessary
machinery, plant and equipment, lumber, cement
and coal suitable to properly carry on our work.
The only other thing necessary for us to procure
being the labor.

If we are required to do the work by air pres-
sure tunnel we would first have to acquire a
plant of a totally different character, which
would involve prohibitive expense and delay.

The average price per running foot for com-
pleted sewer which we are to receive is about
ninety-six ($96.00) dollars.

I am informed by the said Burchenal and one
of my counsel, Samuel H. Evins, that Mr.
Roberts, first vice-president of the complainant
company, told them a short time ago that he had
tried to ascertain from Booth & Flynn, who are
doing tunnelling work some distance to the west
of our excavation, what they would charge per
lineal foot to dig a tunnel under their tracks at a
point between Station 40+00 on Hamburg place
and Avenue L, and that he was informed that
one hundred and fifty ($150) dollars per running
foot was the lowest price that they would make.

It therefore follows that if we did the work by
the tunnel method, we would not only lose the
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profit on the three hundred and fifty (350) feet
of sewer to be completed, but would have to pay
an addition thereto at least fifty-four ($54.00)
dollars a running foot. In my opinion, neither
character of the locality nor the traffic warrants
any such expense or risk. While it is impossible
to say what it would cost to erect a structure
that would safely carry the railway traffic during
the construction of the sewer, we would have to
assume that the pile supports on either side of
the trench would have to be driven into the
ground to a depth of upwards of fifty (50) feet
and that steel girders would have to be provided.

It would take at least a month, and possibly
two months to build the structure suggested, and
aside from the very great cost of constructing
and maintaining such a support, it would neces-
sitate even greater expense, delay and difficulty
in constructing the sewer under such a platform.
The cableway which we have been using for ex-
cavating and for carrying heavy timbers in the
trench could not be used on account of the over-
head wires, and because of the interference by
the supporting structure. It would increase the
difficulty in driving the sheet piling and the
vibration of the cars in running over the said
trench would certainly make it very difficult
to prevent the sides of the trench from caving
in. Furthermore, the cost of back-filling and
concreting would be very largely increased. In
my opinion the cost of labor alone in doing the
work by that method would be practically
doubled, which would in itself involve an expen-
diture of upwards Fifteen Thousand ($15,000)
Dollars for labor alone, over and above what it
would cost for labor under the method which we
have previously adopted.
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Said Burchenal and myself have both been at

the work constantly. Mr. Bnrchenal having
been in active supervision of the work from its
beginning.

Furthermore, if we were to adopt the method
suggested, it would be impossible for us to com-
plete the work within the time specified in the
contract.

I am familiar with the conditions and with
the soil in which we have been working, and it
is my opinion that it would not only involve a
prohibitive expense to build the sewer while the
cars are being operated over same, but that it
would seriously endanger persons riding in the
trolley cars and those working in the trench.

I have personal knowledge concerning the traf-
fic and other conditions surrounding the location
where the work is being performed, and know
that the suggestion made by the complainant
of sustaining their tracks or doing the work bv
tunnelling is. wholly unreasonable and without
any justification. That the discontinuance of
their tracks would, from my observation of the
traffic of their,cars and the number of passen-
gers carried, cause little or no inconvenience to
the traveling public in that neighborhood.

[ am informed and believe that the said Ham-
burg Place and Avenue L, hereinabove referred
to, are, and have been, since a long time prior
to the passage of the act creating the Passaic
Valley Sewerage Commission, public highways,
duly dedicated, accepted and used as such in the
City of Newark, State of New Jersey, and that
the Passaic Valley Sewerage Commission was
duly created by an act of the State of New Jer-
sey, Chapter 10 of the Laws of 1907, and that
under said act, and the acts amendatory thereof
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and supplemental thereto, the said commission
was duly authorized to make the contract herein-
above referred to, and to cause the said sewer
mentioned in said contract to be constructed in
said Hamburg Place at the places specified in
said contract.

JAMES S. FRAZER.

Sworn to before me this 30th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, No. 93,
New York City.

Sel don D. Burchenal, being duly sworn, de-
poses and says: I am of full age and a civil
engineer with offices at No. 80 Maiden Lane,
in the Borough of Manhattan, City of New
Y ork.

I have been in the contracting business for
about eight years, having had experience as
engineer in construction work of railroads and
tunnels, among others, the Illinois Central, Chi-
cago, Rock Island & Pacific Railroad, Long
Island Railroad, New York Central Railroad,
New York, New Haven & Hartford Railroad,
and the North River Division of the Pennsyl-
vania Tunnels.

I have been in charge of the work since its be-
ginning, and am familiar with every detail
thereof and with the surrounding conditions. In
my opinion as an engineer, the only reasonable,
practicable way of constructing the sewer is by
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open cut method adopted by the commission,
and .that the suggestion of the complainant to
construct it by means of an air pressure tunnel,
or under a platform supporting the tracks of the
street railway, are unreasonable and prohibitive
from a business and engineering standpoint.

Xhave read the annexed affidavits of James S.
Frazer and Frederick Lavis, both verified yes-
terday, and same are true to the best of my
knowledge, information and belief.

I believe that the opinions therein expressed
are correct and that the reasons given therefor
fully justify the same.

On the 25th day of November, 1914, I made
a boring at the westerly end of our trench after
same had reached a depth of upwards of thirty
(30) feet, and although the pipe used in boring
was driven to a depth of upwards of seventeen
(17) feet below the bottom of our said trench,
that is to say, upwards of forty-seven (47) feet
from the street level, I did not even then en-
counter any hard material.

I have examined the photographs attached to
the affidavits above referred to, and same are
correct photographs of the work and location
which they purport to represent.

I have read the annexed affidavit of Thomas
James Priestley hereto attached. 1 was present
during the greater part of the time that said
observations were being made, and verily be-
lieve the records attached to said affidavit are
correct in every respect, and that the street rail-
way traffic at the times therein mentioned was
normal.

Hereto attached and made a part hereof is a
locality map, obtained by me from the State of
New Jersey Passaic Valley Sewerage Commis-
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sion, showing, among other places in the City
of Newark, Hamburg Place, Avenue L, Maga-
zine Street and East Ferry Street.

To acquire a plant that would enable the re-
mainder of the portion of the sewer which is
covered by the defendant’s contract to be con-
structed by the Air Tunnel method the defend-
ants would have to expend not less than $25,000.
A material part of the equipment needed for
such Air Tunnel work would have to be installed
on concrete foundations and such a plant could
not be obtained and put in operation in less than
two months’ time.

The statements referred to in the affidavit of
James S. Frazer as made by Mr. Roberts, the
first vice-president of the complainant, with
reference to the cost of doing the work by the
Air Tunnel method at the lowest price could be
obtained therefor were made in my presence and
were as stated by Mr. Frazer as stated in his
'affidavit. From my experience I believe that
the price named by Mr. Robert, namely $150 per
lineal foot, is the cheapest price at which the
work could be sublet or done under any other
contract.

SELDON D. BURCHENAL.
Sworn to before me this 1st
day of December, 1914.

G. L. Ferguson,
Notary Public of Neiv Jersey.
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State of New York,
County of New York .

Fred erick Lavis, being duly sworn, deposes
and says:

I am a civil engineer, with offices at No. 50
Church street, in the Borough of Manhattan,
City of New York, I have practiced civil engi-
neering for the past twenty-five years, during
which time I have acted as engineer in charge
of the construction of a number of railways in
the United States and South America. During
the construction of the Pennsylvania Railway
Tunnels under the Hudson River, I was the engi-
neer for the Pennsylvania Railroad Company, in
charge of one section of the work.

I know Mr. James S. Frazer and Mr. Seldon
D. Burchenal, the defendants in the above en-
titled action.

At the request of the said James S. Frazer I
examined the plans, specifications and contract
for the building of the central portion of section
6 of the main intercepting sewer, said contract
having been made between the Passaic Valley
Sewerage Commissioners and the above named
defendants, and being known as Contract No.

Said plans and specifications called for the
excavation of an open cut or trench from Station
26+00 to Station 40+00; that is to say, from a
point in Hamburg Place about 300 feet south of
the grade crossing of the Central Railroad of
New Jersey; thence westerly through said Ham-
burg Place to a point west of Avenue L, a total
distance of 1,400 linear feet, and the construction
therein of a concrete sewer having an interior
diameter of one hundred and fifty (150) inches,
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together with certain brick masonry in man-holes
and appurtenant work, and the re-filling of said
trench.

In order to construct this sewer it will be
necessary to excavate a trench at least thirty
(30) feet deep and approximately twenty (20)
feet wide.

On the 24th day of November, 1914, at the
request of Mr. James S. Frazer, and in company
with him and the above named Seldon D. Bur-
chenal, and Percy H. Ashmead, another engineer,
I examined the work now being done by the said
Frazer & Burchenal, in constructing the said
sewer at a point on Hamburg Place a short dis-
tance easterly from the intersection of Hamburg
Place and Avenue L. Such examination showed,
among other things, an excavation approximately
twenty (20) feet in width and about thirty (30)
feet in depth; the plans showing that the bot-
tom of the trench is about twenty (20) feet be-
low mean low water.

The soil in which said trench is excavated con-
sists of filling, below that light clay, below that
coarse sand, and below that water bearing ma-
terial consisting of very fine sand with a mix-
ture of clay commonly called quick-sand. There
was a great deal of water in the trench, which
was being carried off by means of a pump and
flume. Although no excavating was being car-
ried on at the time, a considerable amount of
quick-sand was to be found in the water pumped
from the trench. The trench was sheathed on
both sides with interlocking steel sheet piling,
and with wood sheet piling supported by braces
running across the trench, as shown in the an-
nexed photograph marked “A.” Each side of
the trench had sunk, as shown by the annexed
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photograph “ A” about seven feet below the level
of the street, and the ground had caved in for a
distance of approximately ten feet on both sides
of the trench.

[ made an examination of the ground through
which the trench had been dug for several hun-
dred feet, also that through which it is to be dug
according to the plans, and of the location of
the tracks of the street railway on Hamburg
Place and Avenue L, at and near the intersection
of the said Hamburg Place and Avenue L.

I have been informed by Messrs. Frazer &
Burchenal that the soil in which the said trench
has been constructed for the last few hundred
feet is of the same character as that which was
open at the time I examined the same; that that
portion of the sewer built by Ryan & Reilly,
immediately adjoining the section being con-
structed by the defendant at Station 40+00 was
built in similar soil, and that during the excava-
tion in such soil the excavated material, after
reaching a point about twenty (20) feet below
the surface, consists of quick-sand of a texture
a little thicker than very thick soup.

I am further informed by the said Burchenal
that at said point where he is now working, after
reaching a depth of thirty (30) feet, he made a
boring about seventeen (17) feet below the bot-
tom of the trench, and even then did not reach
hard material. He further informed me that
in the trench constructed by Ryan & Reilly,
near Station 40+00, he saw pipes sunk to a point
twelve and one-half feet below the bottom of the
trench, after the same had reached a depth of
thirty (30) feet, and even then no hard material
was encountered.
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I am further informed by the said Frazer &
Burchenal that the only method by which they
have been able to successfully construct the
trench in the soft material above described, was
in sections by the erection of bulk heads across
said trench at distances varying from six to
twenty feet, (and at an average of about twelve
feet).

I have been told by the said Frazer that it
has been suggested by the railway company
operating trolley cars on Hamburg place at its
intersection with Avenue L, that the trolley
tracks be supported for the operation of the
cars during the construction of the sewer there-
under, or that the work of excavation be done
by an air-pressure tunnel, and I have been asked
by the said Frazer for my opinion as to the
feasibility of doing the work by either of said
methods.

It is, of course, possible from an engineering
standpoint to do the work by either of the
methods suggested, but from my examination of
the soil and locality, and from the statements
made to me by the said Frazer & Burchenal as
hereinbefore set forth, it is my opinion as an
engineer that the only reasonable or practicable
method of constructing the sewer at the locality
in question is by the open cut method adopted by
the Commission, with the tracks removed dur-
ing the work of construction. It is my opinion
as an engineer that the adoption of either of the
methods suggested, that is, by air pressure tun-
nel or by supporting the tracks during the work
of construction, would be unreasonable, and from
a business or engineering standpoint, impracti-
cable and prohibitive. It would be possible to
maintain a temporary support or platform over
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the trench by driving piles on either side of the
trench and on the sides of the street railroad
tracks at the junction of Hamburg place and
Avenue L, and by placing girders across the
trench from one row of piles to another, and to
erect thereon a platform for the operation of
the cars. In order to do this, however, it would
be necessary to drive piles to a sufficient depth
to obtain adequate support, which it must be as-
sumed would be to a depth of at least fifty (50)
feet, and probably more.

The cost of erecting and maintaining such a
temporary platform or support would be consider-
ably increased by reason of the fact that there is
a curve in the railroad tracks from Hamburg
place to Avenue L. In erecting such a tempo-
rary platform or support it would be necessary
to support the overhead wires of the trolleys
and also the poles carrying the electric light,
power cables, telegraph and telephone wires,
shown in photograph “ B,” hereto attached and
made a part hereof, in addition to the sub-sur-
face structures shown on the said plans, on
Hamburg place at its intersection with Avenue
L, which would add considerably to the cost.
Because of the uncertain soil conditions, and the
uncertainty of obtaining adequate support, the
cost of constructing and maintaining such a tem-
porary support during the construction of the
sewer can be approximately estimated only after
making a large number of borings on either side
of the trench, and on the sides of the railroad
lines at the intersection of Hamburg place and
Avenue L. No such borings have been made,
but the cost of erecting such a temporary plat-
form or support has been estimated by me upon
the assumption that in the course of such work,
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every condition would be found to be favorable,
and that solid material would be reached at a
depth of fifty (50) feet below the surface of the
street in all places where piles would have to
be driven. That estimate shows a minimum cost
of approximately Twelve Thousand ($12,000)
Dollars for the structure alone, including noth-
ing for its maintenance and for the increased
cost of constructing the sewer itself, nor the
cost of removing the platform or piles when the
work is completed.

To procure the necessary material and erect
such a structure would require not less than a
month or six weeks.

If the tracks are maintained in their present
position with the overhead wires, etc., the equip-
ment now provided could not be used, and in
my opinion the labor cost of excavating, building
of the sewer, and back-filling the trench would
certainly be at least fifty per cent, over that
which is involved in the method which has here-
tofore been employed by the defendants in their
work, and might easily be seventy-five per cent,
or more, in excess of such cost.

The character of the material heretofore de-
scribed as quick-sand is such that its stability is
materially decreased by any jarring or vibration,
such as would undoubtedly be set up by the pas-
sage of trolley cars over any structure which
might be erected. Such vibration would ma-
terially increase the difficulty of holding the soil
in place and would increase the danger of a
probable cave in of the sides of the trench. In
my opinion any attempt to maintain trolley traf-
fic on a structure over the trench during the
building of the sewer would involve a serious
danger to the men working in the trench.
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In my opinion it would cost more to build and
maintain the supporting structure and build the
sewer during the operation of the road than it
would cost to build the sewer by air pressure
tunnel method, and that the cost of employing
either methed, from either business or engineer-
ing standpoint, under the circumstances, would
be wholly unreasonable and prohibitive.

I am not connected in business or otherwise
with either of the defendants herein.

FREDERICK LAVIS.

Sworn to before me this 30th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, No. 93, N. Y. City.

State of New York,
County of New York.

Percy H. Ashmead, being duly sworn, deposes

and says:

I am a consulting civil engineer with offices
at No. 35 Nassau street, in the Borough of Man-
hattan, City of New York, and have practiced
my profession for twenty-six years; having re-
ceived my technical education as civil engineer
at Lehigh University. My practice has included
the work of chief engineer upon the construction
of steam railways in the United States, South
America and China. I also acted as engineer
on the construction of the Chicago Drainage
Canal.

I have read the annexed affidavit of Frederick
Lavis, verified this day, and with him made an
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examination of the contract, plans and specifica-
tions therein mentioned and also as therein
stated, was with him on the occasion of his visit
to the defendants’ work, and with him made an
examination of the work, soil, and conditions
surrounding such work, and heard the statements
with reference to the same made by the said
Frazer & Burchenal, as stated in his said affi-
davit.

I calculated with Mr. Lavis in making up the
estimate referred to in his affidavit. The state-
ments of fact and opinion and the reasons given
for such opinions stated in Mr. Lavis’ said affi-
davit are true of my own knowledge, informa-
tion and belief.

I am not connected in business or otherwise
with either of the defendants herein.

PERCY H. ASHMEAD.

Sworn to before me this 30th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, No. 93, N. Y. City.

State of New York,
County of New York.

Alfred Priestley, being duly sworn, deposes

and says:

I am twenty-five years of age and reside at
Newark, N. J.

At the request of Messrs. Frazer & Burchenal,
the above named defendants, I was present at
the intersection of Magazine Street and East
Ferry Street, in the City of Newark, State of
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New Jersey, between the hours of 12 o’clock
noon on Friday, November 27th, 1914, and 1:20
P. M. and from 2:31 P. M. to 6:05 P. M.,
on November 28th, 1914, from 7:06 A. M. to
5:26 P. M., and saw every street railway car
that came to said point, that is, from Avenue
L, through Magazine Street to its intersection
with East Ferry Street, and saw every street
railway car that left last mentioned point and
ran along Magazine Street into Avenue L, at said
times.

I noted the number of each car, the direction
in which it was going, counted the passengers
in each car as same arrived at said point, and
also counted the number of passengers in each
car departing from said point, and made a
record of the same which is hereto attached and
made a part hereof and is true of my own
knowledge. In the column marked “ Car No.”
appears the correct number of the car; in the
column marked “No. of Pass A.” appears the
correct number of passengers leaving said car
on arriving at said intersection of Magazine
Street and East Ferry Street, and the column
marked “ Arrived” appears the hour at which
the car arrived at said last mentioned point.
In the column marked “ Departed” is a correct
statement of the time at which the cars departed
from said point, and in the column marked
“No. of Pass. B.” appears the number of pas-
sengers who were in the cars leaving by way
of Avenue L.

During the hours that I was observing said
cars as aforesaid, none of the cars which arrived
at East Ferry Street from Avenue L, via Maga-
zine Street, proceeded beyond said last men-
tinned point, but returned by the route by which

and



51
Affidavit of Alfred Priestley.

they had come; except one, an official car, and
did not carry any passengers.

I was also present at a point on Hamburg
Place near its intersection with Avenue L, in
said City of Newark, State of New Jersey, be-
tween the hours of 5:44 P. M. and 6:48 P. M.
on the 28th day of November, 1914, and saw
every street railway car that ran from Hamburg
Place and into Avenue L, and every street rail-
way car that ran from Avenue L and into Ham-
burg Place, at said times.

I noted the number of each car, the direction
in which it was going, counted the passengers in
each car, and the passengers who left each car
at the intersection of Hamburg Place and Ave-
nue L, and made a record of the same, which
record is hereto attached and made a part here-
of, and same is true of my own knowledge. In
the column marked “ Car No.,, appears the cor-
rect number of the car; in the column marked
“East-West’/ appears the direction in which
the car was going; “E” denoting that the car
was going along Hamburg Place and into Avenue
L, and “W ” denoting that the car was going
along Avenue L and into Hamburg Place. Under
the column marked “ Arrived’mappears the hour
at which the car came to a stop at or passed
the intersection of said avenue and place; under
column “ No. of Passengers’’ appears the num-
ber of passengers in the car, and under column
“Passengers Discharged” appears the number
of passengers who were discharged by said car
at said last mentioned point.

ALFRED PRIESTLEY.

HO

20

30

40



30

40

52
Affidavit of Edward Veit.

Sworn to before me this 30th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, No. 93, N. Y. City.

State of New York, i
County of New York.J

Edward Veit, being duly sworn, deposes and
says:

I am upwards of twenty-one years of age,
and am employed by Messrs. Frazer & Bur-
chenal at their plant at Hamburg Place near its
intersection with Avenue L, at the City of New-
ark, State of New Jersey.

At the request of Messrs. Frazer & Burchenal,
the above named defendants, I was present at a
point on Hamburg Place near its intersection
with Avenue L, in said City of Newark, State of
New Jersey, between the hours of 7 P. M. on
November 27th, 1914, and 7 A. M. on November
28th, 1914, and between the hours of 6:55 P. M.
and 8:32 P. M. on November 28th, 1914, and
between the hours of 6:30 P. M. November 29th,
1914, and 7:13 A. M. November 30, 1914, and
saw every street railway car that ran from Ham-
burg Place into Avenue L, and every street rail-
way car that ran from Avenue L into Hamburg
Place, at said times.

I noted the number of each car, the direction
in which it was going, counted the passengers in
each car, and the passengers who left each car
at the intersection of Hamburg Place and Ave-
nue L, and made a record of the same, which
record is hereto attached and made a part hereof,
and is true of my own knowledge. In the column
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marked “ Car No.” appears the correct number
of the car; in the column marked “ East-W est”
appears the direction in which the car was go-
ing, “E” denoting that the car was going along
Hamburg Place and into Avenue L, and “W?7”
denoting that the car was going along Avenue
L and into Hamburg Place. Under the column
marked “ Arrived” appears the hour at which
the car came to a stop at or passed the inter-
section of said Avenue and Place; under column
“No. of Passengers” appears the number of
passengers in the car, and under column “ Pas-
sengers Discharged” appears the number of
passengers who were discharged by said car at
said last mentioned point.

EDWARD VEIT.

Sworn to before me this 30th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, No. 93, N. Y. City.

State of New York,
County of New York.

Frederick Linden, being duly sworn, deposes
and says:

I am twenty-four years of age and reside at
No. 27 Court street, Newark, N. J.

At the request of Messrs. Frazer & Burchenal,
the above named defendants, I was present at a
point on Hamburg Place, near its intersection
with Avenue L, at the City of Newark, State of
New Jersey, between the hours of 7:06 A. M.
and 6:26 P. M. on the 29th day of November,
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3914, and saw every street railway car that ran
from Hamburg Place into Avenue L, and every
street railway car that ran from Avenue L into
Hamburg Place, at said times. I noted the num-
ber of each car, the direction in which it was
going, counted the passengers in each car, and
the passengers who left each car at the intersec-
tion of Hamburg Place and Avenue L, and made
a record of the same, which record is hereto at-
tached, and made a part hereof and is true of
my own knowledge. In the column marked ‘“Car
No.” appears the correct number of the car; in
the column marked “ East or West” appears the
direction in which the car was going; “E” de-
noting that the car was going along Hamburg
Place and into Avenue L, and “W ” denoting
that the car was going along Avenue L and into
Hamburg Place. Under the column marked “ Ar-
rived” appears the time at which the car came
to a stop at, or passed the intersection of said
Avenue or Place. Under the column marked
“No. of Pass.” appears the number of passen-
gers in the car, and under column marked
“Pass. Disch.” appears the number of passen-
gers who were discharged by said car at said
last mentioned point.

On November 28th, 1914, at Hamburg Place
and Stockton Street, three blocks west of Ave-
nue L, Newark, I boarded a street railway car,
No. 2463, going in the direction of Avenue L,
at about 1:34 P. M., and asked the conductor,
No. 3059, if said car went to South Orange. The
conductor said that it did not. I asked him if
I could not take the car and get a transfer for
(South Orange at East Ferry street; he said I
could not. By this time the car had reached a
point near Avenue L. The conductor told me to
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get off the car and take the car going in the
opposite direction, that is in a westerly direc-
tion along Hamburg Place.

At about 1:42 P. M. of the same day at Ham-
burg Place and Stockton Street, three blocks
west of Avenue L, I boarded a street railway
car, No. 2444, going in an easterly direction,
where substantially the same conversation took
place as before. The conductor’s number on this
car was 2979.

At about 2:57 on the same day, at Hamburg
Place and Houston Street, six blocks west of
Avenue L, I boarded car No. 1140, bound east
on Hamburg Place, where substantially the same
conversation took place. The conductor’s num-
ber of this car was 2997.

On the same afternoon at about 3:07 at Ham-
burg Place and Gotthardt Street, five blocks west
of Avenue L, I boarded a car, No. 2448, easterly
bound along Hamburg Place, and had a conver-
sation with the conductor, (No. 3067). I paid
my fare and rode on the car to Magazine Street
and East Ferry Street, and received the annexed
transfer, made a part hereof, from which it ap-
pears that same could only be used on cars going
east along East Ferry Street, and could not be
used going toward South Orange.

FREDERICK LINDEN.
Sworn to before me this 30th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, N. Y. City.
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State of New York,
County of New York.

Thomas James Priestley, being duly sworn,
deposes and says:

I am twenty-one years of age and reside at
Chicopee, Massachusetts.

At the request of Messrs. Frazer & Burchenal,
the above named defendants, | was present at a
point on Hamburg Place near its intersection
with Avenue L, in the City of Newark, State of
New Jersey, between the hours of 7:05 A, M. and
12:47 P. M. and from 1:13 P. M. to 7 P. M., on
the 27th day of November, 1914, and from 7
A M. to 12:20 P. M. and from 12:45 P. M. to
2:30 P. M. on the 28th day of November, 1914,
and saw every street railway car that ran from
Hamburg Place into Avenue L, and every street
railway car that ran from Avenue L into Ham-
burg Place at, said times.

I noted the number of each car, the direction
in which it was going, counted the passengers
in each car, and the passengers who left each car
at the intersection of Hamburg Place and Ave-
nue L, and made a record of the same, which
record is hereto attached and made a part here-
of and is true of my own knowledge. In the
column marked “ Car No.” appears the correct
number of the car; in the column marked ‘‘East-
W est” appears the direction in which the car
was going. “E” denoting that the car was
going along Hamburg Place and into Avenue L,
and “W ” denoting that the car was going along
Avenue L and into Hamburg Place. Under the
column marked “ Arrived” appears the hour at
which the car came to a stop at or passed the
intersection of said Avenue and Place; under
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column “ No. of Pass.” appears the number of
passengers in the car, and under column “ Pass.
Disc.” appears the number of passengers who
were discharged by said car at said last men-
tioned point.

THOMAS JAMES PRIESTLEY.
Sworn to before me this 2&th
day of November, 1914.

Anna E. Smith,
Commissioner of Deeds, No. 93, N. Y. City.
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Complainants Answering Affidavits.
Filed Dec. 8, 1914.

State of New Jersey,
Essex County.

Thomas B. Bryson, of full age, being duly
sworn according to.law, on his oath deposeth
and saith: That he resides in the city of New
York, in the State of New York; that by pro-
fession he is a civil engineer; that he is a grad-
uate of the engineering school of Cornell Uni-
versity of the State of New York, of the class
of 1894, having received the degree of civil engi-
neer; that since his graduation he has practiced
his profession in Pennsylvania, New England
and in New York, having been located in New
York for the last fifteen years. That for several
years he was engineer for the O’Rourke Foun-
dation Company, a company that is largely en-
gaged in building tunnels, foundations for high
buildings, bridges, and so forth. That at the
present time he is, and for the last three years
has been vice-president of Holbrook, Cabot &
Rollings Corporation, having offices in the city
of New York and in the city of Boston, said
corporation being engaged in general contracting
work. Deponent has full charge of all work of
the said corporation, which does a business of
from three million to five million dollars per
year; that at the present time said corporation
is engaged in constructing a section of the New
York subway; a pier in the river at the foot
of Forty-sixth street in the city of New York;
a large concrete foundation work at Turner’s
Falls, in the state of Massachusetts, and works
at other places.
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Deponent further says that he has examined
the plans and the site of the proposed work of
the defendants in this case at Hamburg Place
and Avenue L in the city of Newark, and that
in his opinion as an engineer the section of the
sewer to be constructed by the defendants in
the above stated cause at or near the junction
of Hamburg Place and Avenue L can be con-
structed without disturbing the tracks of the
street railway of the complainant or interfering
with traffic thereon, in either one of two ways,
namely: either by making an open cut and sup-
porting the tracks of the complainant, or by
means of a tunnel. That deponent has been
informed, and believes the same to be true, that
approximately fourteen hundred feet of the said
sewer have already been constructed in Ham-
burg Place by means of tunneling under the
tracks of the railway of the complainant, with-
out disturbing the surface of the street or inter-
rupting the traffic on the said street railway of
the complainant.

Deponent further says that in case the sewer
should be constructed by means of an open cut
the earth on either side of the cut must be sup-
ported by steel sheet piling, which should be
driven low enough to prevent material from the
outside of the piling to flow under it into the
trench. This sheet piling, supported in the cus-
tomary manner by bracing from one side to the
other, would sustain the. earth on either side
and girders could then be laid across the too
of the sheet piling, supported on either side
thereof by timbers, to sustain the street railwav
above the excavation; or stock iron “I1” beams
could be used for girders, which would not be
injured by their use temporarily for that pur-
pose, and could be subsequently sold for approx-
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imately their original cost. If these girders
should he laid not more than eight feet apart
they would sustain the railway of the complain-
ant without any longitudinal timbers between
the girders and the ties; if laid more than eight
feet apart the railway could be sustained by
timbers under the ties of the railway and resting
on the girders, and running longitudinally with
the railroad. Stock iron girders could readily
be obtained of any length desired for this pur-
pose, and it would not be necessary, in this
deponent’s judgment, to drive piling to support
the street railway tracks, and deponent does not
think that that would be either the most eco-
nomical or the best practical method of doing
the work.

THOMAS B. BRYSON,

Sworn and subscribed to this
third day of December, A. D.,
1914, before me.

(seal) F. M. Undernill,
Notary Public,
Commission expires Feb. 11, 1919.

State of New Jersey,

Essex County.

Reginald H. Keays, of full age, being duly
sworn according to law, on his oath deposeth
and saith: that he is a graduate of the engi-
neering school of Cornell University, of the
class of 1895, with the degree of civil engineer;
that since that time he has been in the constant
practice of his profession as a civil engineer,
mainly in heavy construction work, and the con-
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tract end of such work; that in snch experience
he has been works manager for the Hudson
Companies on the Hudson River tunnel work,
and engineer for the Degnon Contracting Com-
pany for the last seven years, until recently;
that said Degnon Contracting Company has
during the said seven years built the Wallkill
siphon of the Catskill aqueduct, being part of
the New York City water supply system, with
which work this deponent was connected; that
deponent is now chief engineer of the New York
and New Jersey Construction Company, which
is at present engaged in the building of section
number three of the Passaic Valley sewer, which
includes a tunnel across Newark Bay.
Deponent further says that he has examined
and is familiar with the plans of the proposed
work of the defendants in this case at Hamburg
Place and Avenue L in the City of Newark, and
has also examined the site of said work; that
it is entirely feasible and practicable, in the
performance of said contract by the defendants,
to do'the same without interfering with the
traffic of the complainant’s street railway in
Hamburg Place. This work may be done either
by tunnel construction, or, if desired, bv open
cut work, supporting the tracks. That by far
the neatest and best way to build the same is
bv tunnel construction, and it could thus be done
without in any wise interfering with the surface
of the street: that building the same by open
cut work and carrying the street railway tracks
could be done by driving steel sheet piling on
each side of the tracks, or heavy wooden inter-
locking piling to a sufficient depth, and across
the tops of the rows of sheet piling spanning
the trench there could be placed heavy wooden
or steel beams, which could be spaced close
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enough together so that no stringers would be
necessary under the tracks; or, if spaced further
apart, could be used in conjunction with string-
ers under each rail of the tracks; that the choice
would be merely a matter of economy. That in
either of these cases—tunnel or open cut work-
it is entirely feasible and practicable from an
engineering or contracting standpoint to do this
work in this way.

REGINALD H. KEAYS.

Sworn and subscribed to this
2nd day of December, A. D,
1914, before me.

(seal) F. M. Tlhderhnill,
Notary Public,
Commission expires Feb. 11, 1919.

State of New Jersey,

Essex County.

Thomas J. Wasser, of full age, being duly
sworn according to law, on his oath deposeth
and saith that he resides in Jersey City, in the
county of Hudson and State of New Jersey, and
is county engineer for the county of Hljléson;
that he has been engaged in engineering for
twenty-one years, during which time he has built
and constructed the bridges over the Hackensack
river between Jersey City and Kearny, which
included abutments, subterreanean work and
foundations; that he has built a viaduct 1in
Hoboken, which is a large engineering work
requiring concrete and masonry, and a large
number of other municipal improvements and
structures, all of which necessitated the digging
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of foundations, and shoring and caring for
excavation.

Deponent further says that he has examined
the plans of the sewer proposed to he con-
structed bv the defendants in this ease for the
Passaic Valley Sewerage Commissioners on
Hamburg Place at Avenue L in the City of
Newark, and has also personally inspected the
site of such work; that he has read the affidavits
of the defendants in this case; that in the
opinion of deponent it is entirely feasible and
practicable to build and construct said sewer
at the point in Hamburg Place selected without
interfering with the traffic of the street railway
of the complainant there constructed and oper-
ated; that this can be done by either tunnel
construction similar to approximately fourteen
hundred feet (as he has been informed) of con-
struction which has already been done on said
Hamburg Place and in other parts of said
Sewerage Commissioners’ construction; or by
open cut construction, carrying the railway of
the complainant there oyer on supports. In the
opinion of deponent the former method would
be less costly had it been continued, and the
best method of construction. W ith the open cut
construction it would be necessary to drive steel
interlocking sheet piling, and brace it from side
to side, and across the top of the piling place
steel ‘19 beams spaced about eight feet between
centers, of sufficient strength to carry the street
railway of the complainant or by placing string-
ers' on these “I1” beams, and then supporting
the ties by the stringers. The spacing of these
beams could be regulated by their size. De-
ponent further says that if the sheet piling is
driven to a proper bearing and properly shored
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there would be no danger of settlement due to
seepage. With open cut construction sheet
piling would be necessary even if the railway
were not in the street.

THOMAS J. WASSER.

Sworn, and subscribed to this
3rd day of December, A. D.,
1914, before me.

(seal) F. M. Undernill,
Notary Public,
Commission expires Feb. 11, 1919.

State of New Jersey,

County of Essex.

Martin Schreiber, being duly sworn accord-
ing to law, on his oath saith that he has already
made an affidavit which is attached to the bill
of complaint herein; that he has read the affi-
davits filed on behalf of the defendants herein,
and that he has also read the affidavits of
Thomas B. Bryson, Reginald H. Keays and
Thomas J. Wasser, the engineers who had made
affidavits for the complainant; that he entirely
agrees with the statements in such affidavits
of said Thomas B. Bryson, Reginald H. Keays
and Thomas J. Wasser, and the conclusions
reached by the several affiants therein as to the
entire practicability and feasibility, both from
an engineering and a practical standpoint, of
building the said sewer by means of tunnel con-
struction, or by an open cut and support of the
railway tracks, in either of which cases traffic
of the railway need not be interrupted; and that
support of the tracks can he readily made in
the manner suggested in the affidavits of the
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said Thomas B. Bryson, Reginald H. Keays and
Thomas J. Wasser. That to require the com-
plainant company to remove its railway as the
defendants have demanded and continue the
operation of its railway as required by its fran-
chise obligations by increasing the service by
additional cars to supply those not permitted by
reason of such operation to continue to the end
of the route, would cost the complainant company
much more than it would cost the contractors in
properly doing their said work to support, in ad-
dition, the tracks of the complainant company;
and in this no consideration is given whatsoever
to the loss of revenue by the complainant com-
pany from the interruption and interference of
traffic, nor the inconvenience suffered by the
traveling public. In the necessary work to prop-
erly support the sides of the street in open tun-
nelling proper sheathing must be driven to a
point insuring safety, and at such point the sup-
port of the sheathing, if it be either steel inter-
locking sheet piling or wood sheet piling by cross
bracing which is required, would afford either at
the top of such piling or on the soil at either side
of it sufficient support for girders, which could
be of stock size steel “1” beams, to carry the
railway; so that the only additional cost to the
defendants would be the labor of installing such
“1” beams. If they were spaced so far as to
require wooden girders the additional cost would
be for the supply of such wooden girders; but
in case of the girders and the “I” beams there
would be no necessary loss to the defendants,
because they could be used thereafter at a value
practically their cost price.

Deponent further says that the point, inelud-
ing the curve, shown on the map attached to

10

30

40



10

20

66
Affidavit of Martin Schreiber.

the bill, on Hamburg Place at Avenue L is such
that it will break the continuity of the line of
return of the complainant’s railways cars as
shown in and by said bill, and that said point
is a considerable distance from the terminus of
the said line, which will leave, if such interrup-
tion is permitted, that portion of said line with-
out any railway service, or else the imposition
upon the complainant of the necessity of operat-
ing separate cars thereon and therealong. to
afford service which is now performed by the
regular cars of said line without additional cost.
That the firm of Ryan & Reilly had a contract
for a portion of said sewer in Hamburg Place,
and started the said work by means of an open
cut, and found that such work was impracticable
and sublet their contract, or it was taken over
in some way by the firm of Booth & Flynn, who
at that time was building by means of the tunnel
system a portion of said sewer to connect with
the Ryan & Reilly contract, about two miles
in length, and that they thereupon continued
said work down Hamburg place a distance of
about fourteen hundred feet. Deponent further
says that work is being done elsewhere in the
city of Newark, both by open cut and the sup-
Port of street and tracks, and by means of tunnel
construction; so that both plans are entirely
practicable and feasible; from an engineering
standpoint.
MARTIN SCHREIBER.

Sworn and subscribed to this
4th day of December, A. D,
1914, before me.

(seal) Ft M. Underhill,
Notary Public,
Commission expires Feb. 11, 19109.
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State of New Jersey,

Essex County,

Harry C. Donecker, of full age, being duly
sworn according to law on his oath saith that
he i1s the assistant general manager of Public
Service Railway Company; that for the period
of twenty-four hours from midnight of December
2nd to midnight of December 3rd, he caused an
accurate count to be kept of the passengers
riding in the cars of Public Service Railway
Company at the corner of Hamburg Place and
Avenue L, and had the same tabulated and indi-
cated on regular charts showing the east and
westbound cars, blue prints whereof are at-
tached hereto and made a part hereof. That
operated at such point for the twenty-four hours
were three hundred and fourteen cars; that the
actual number of passengers eastbound in said
cars at said point was four hundred and ninety-
four, and the actual number of passengers west-
bound were four hundred and seventy-eight, a
total of nine hundred and seventy-two. That
these cars are through line cars coming from
South Orange, and necessarily pass this point
to reach the end of the line, which is a distance
of seventy-four hundredths of a mile therefrom,
and from there return. That if the continuitv
of the tracks is broken at this point it will
necessitate constructing somewhere further up
the line a proper turning point to return” said
cars. Deponent further says that, as has al-
ready been shown by affidavits filed in this
cause, the use of the said cars on the said lino
averages about fifty thousand people daily, and
that anything causing the disturbance of tho
operation of said line will affect that m”~nv of
the public; besides cutting off the use daily for
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Affidavit of Walter G. Preuster and others.

the number which travel at that point; that as
deponent believes the day’s count taken by him
as hereinbefore stated shows an average day.
That if the track is permitted to be severed a
portion of the line would be without »uv railroad
service whatever; unless there be installed and
operated additional cars on said line which
would cost many thousands of dollars annually.
But if the present cars and the continuity of
service is maintained this service can be fully
and completely rendered without such cost.

H. C. DONECKER.

Sworn and subscribed to this
4th day of December, A. D.,
1914, before me.

(seal) F. M. Underhill,
Notary Public,
Commission expires Feb. 11, 1919.

State  of New Jersey,
Essex County,

Walter G. Preuster, Robe rt Bertram, Rich-
ard Kane and William J. Cremens, being duly
sworn according to law, on their respective oaths
say that they are employed in the transportation
department of Public Service Railway Company;
that they took an accurate count of the number
of passengers in the cars of the South Orange
Line of the Public Service Railway Company
passing Hamburg Place and Avenue L in the
City of Newark from midnight, December 2nd,
to midnight, December 3rd; that from midnight,
December 2nd, to six o’clock in the morning of
December 3rd, the count was kept by W alter G.
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Preuster; that from six o’clock in the morning
of said day to twelve o’clock noon it was kept
by William J. Cremens; that from twelve o’clock
noon until six o’clock in the evening it was kept
by Robert Bertram, and that from six o’clock
in the evening until midnight it was kept by
Richard Kane; that they each respectively kept pQ
a full and accurate count, and the record thereof
is truly stated on the sheet charts attached to
the affidavit of Mr. Harry C. Donecker, assistant
general manager of Public Service Railroad
Company.

WALTER G. PREUSTER
ROBERT BERTRAM
RICHARD KANE
WILLIAM J. CREMENS

Sworn and subscribed to this 20

4th day of December, A. D.,
1914, before me.

(seal) F. M. Underhill,
Notary Public,
Commission expires Feb. 11, 1919.
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Conclusions of Vice-Chancellor Emery.

Conclusions of Vice-Chancellor Emery on
Application for Preliminary Injunction»

Filed December 31st, 1914.

On application for preliminary injunction.

Heard on bill, amended bill, answers and affi-
davits.

Mr. Frank Bergen for complainant.

Mr. Frederick J. Faulks, and Mr. Samuel H.
Evins (of the N. Y. Bar) for defendants Frazer,
et al. (Lindabury, Depue & Faulks, Soirs.)

Mr. Adrian Biker for defendant Sewage Com-
mission. (Biker & Biker, Soirs.)

(Conclusions)

Emery, V. C.

In this case I will announce orally the con-
clusions I have reached, leaving written conclu-
sions or opinion to be filed hereafter, If neces-
sary.

[t is important, in the public interest, that the
question of a preliminary injunction should be
disposed of at once. There are one or two pre-
liminary questions. One of them relates to the
nature of the jurisdiction of the Court of Equity
in cases of this kind. 1 think it rests on two
familiar rules applying to that court. One is
the ground of irreparable injury, and the other
is the ground of the control of the management
of a common easement. The injury is of a
character that is usually classed with these so-
called irreparable injuries. This is a technical
legal phrase, meaning, as Judge Dixon defined
it in Hart vs. Leonard, 15 Stew., 416, 420, an
injury for which the damages that may be re-
covered according to legal rules do not afford
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adequate compensation. Any considerable in-
terference to public travel comes within the
class which are called irreparable injuries. I
had occasion to consider the equitable jurisdic-
tion in this class of cases in the late case of
Public Service Railway vs. Westfield, which was
considered in the Court of Appeals also. 10
Buch. 295; on appeal, Ibid, 662. It was not
suggested at the argument by counsel on either
side, but it occurred to me, that this is also one
of those cases where there is a common ease-
men connected with the service of the public in
streets and there is also a dispute in relation
to the use of the street in the respective rights
of the parties. In such cases there is a right
of control by the Court of Equity of the use
which shall be made in common. The Public
Service Railway Company claim a permanent
or continuous right to the use of a portion of
the surface of the public street for the purpose
of public travel. The Sewage Commission and
the contractors under them claim the right to
the temporary disturbance of the surface of the
street, including the removal of the railway
tracks, for the purpose of exercising the right
to construct a sewer. Questions arise here in
relation to the extent of both rights, and it is
a case where not only on the ground of control
of a common easement, but also on the addi-
tional ground that this is the one court which
by reason of its flexible procedure will be able
to control and preserve the substantial rights
of the parties pendente lite and pending the
final disposition of the question of their rights.
It cannot be done in any other way. So that I
think it is one of those cases that comes clearlv
within the equitable jurisdiction, and this is
Apparently the view of all counsel, for on both
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sides, by the record, the bill and answers, the
question of legal rights has been submitted to
the Court of Equity without objection on either
side. Both sides have by the bill and answers
submitted the question of their legal rights in
the street, so that on the record there is no
difficulty in considering these legal rights so
far, at least, as is necessary in order to dispose
of this preliminary application.

This is an application for a preliminary in-
junction, and the general scope of that remedy
is, that it goes so far, and no farther than is
necessary to preserve as far as practicable the
rights of both parties pending the final deter-
mination, and subject to the final decision and
decree. The bill is based on the complainant’s
right to maintain and operate a street railway
in Hamburg Place at the point in question, but
it is not claimed that the right is absolute
against all interference whatever, against other
uses of the street that may be directed, either
by the state immediately through legislative
act, or by a delegation of its powers to a public
body. Complainant’s rights and franchises in
the street are subject to the right of the state,
either directly or by its agents, for that pur-
pose, to interfere with and interrupt the travel
over the complainant’s railway so far as is
necessary to promote other public service, such
as sewers, for which the use and control of the
street may be necessary. The right to lay
sewers and drains and to lay gas and water
pipes in a highway are privileges annexed as
incidents by usage or custom to the right of
the public in a highway. State vs. Laverack,
4 Vroom 201 (Sup. Ct. 1870), Beasley, Ch. J.,
p. 206; Stoudinger vs. City of Newark, 1 Stew.
187, 191; Affd. on appeal, Ibid. 446 (1877). The
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general principle of the right to interfere with
the surface of the street, where necessary for
the construction of a sewer, is not disputed.

The questions in this case which are disputed
by the parties are (1) what is the meaning of
the word “necessary”, and (2) who is to be the
judge finally of what is “mnecessary”, and to
establish the limits of interference?

The State in this case has expressly given to
the Sewage Commission powers of such inter-
ference. 1 refer to the statute now, for the
reason that its terms were not specially referred
to on the argument, and apparently the statute
itself does not give an absolute right of inter-
ference, but gives a right with an express quali-
fication. 1 refer to page 164 of the Laws of
1903, Chapter 102. Section 7 of this original
act gives express power “to construct the sewer
under, over or across any street * * * in
such manner, however, as not to unnecessarily
obstruct or impede travel or navigation.” That
is the language of the grant. That is the same
language used in the act of 1907, section 5,
except that by some apparent clerical error the
language in the latter act is “in such manner
as not necessarily to impede”. There may pos-
sibly be a mistake in the section as published
in the Pamphlet Laws. But I take it that the
two acts together give the power to interfere,
but with the Ilimitation that the interference
with travel must not be unnecessary. The com-
missioners must in the first instance construe
that limitation, and it appears by their answer
and also by their affidavits, that on this question
of interference with travel they have, in direct-
ing the construction of their sewer, considered
that question as having a bearing on the method
or manner of construction at different points.
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And in reference to what must be considered
by the commission upon this question of ob-
structing and impeding travel, my view now is
that that would include travel on the public
streets by means of the street railway as well
as other kinds of travel. In the first place, the
only reason the street railway has any right
on the public streets is because it is a part of
the public travel, and this is the basis on which
they get the right to occupy the streets without
payment of compensation to owners of land.
The street has been dedicated to public travel,
and travel by street railway is a method of
public travel. And in the second place, in a
good many of the streets the travel by the street
car constitutes the bulk of public travel. So that
the commissioners woul#1 be oblig'ed to consider
that method of travel m connection with other
travel on the streets when they come to decide
upon the method of constructing their sewers.
It appears by the affidavit of their engineer, Mr.
Brown, that this has been their practice, and
that in certain parts of the City of Newark,
considering the question of obstruction of
travel, they have required tunnel construction, so
that the construction would interfere little, if at
all, with travel. For this particular location now
in question they have considered the question
of public travel and the obstruction of it, and
in determining the question of what interference
was necessary at this location for the purpose
of carrying out the work which they were incor-
porated to do, that is, the construction of the
sewer, they have determined that the construc-
tion shall be by the open cut method. One of
the main reasons, if not the main reason, in
connection with the establishment of that method
Was the addition to the expense which would
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be required by reason of the tunnel construction.
In view of the entire situation they have deter-
mined that interference to a certain extent and
by the open cut construction is necessary, and
they claim that they have the right to take into
account the expense of the other method of con-
struction in connection with the amount of travel
that is disturbed, in determining the necessary
interference with public travel for the purpose
of carrying out the main work directed by the
statute, the construction of a sewer under cer-
tain limitations as to cost.

The first point in dispute on the record here
between the complainant and the commission or
the contractors claiming under the commission,
is whether a necessary interference with travel
does not mean necessary in the sense that it
cannot be done otherwise, as an engineering or
physical fact. My present view is that the
words “necessary interference9 mean “ reason-
bly necessary”, in view of the whole duties
imposed on the commissioners by the act and
of the whole scope of the act, and that they
are therefore entitled to interfere to the extent
that would be reasonably necessary, taking the
matter of expense as one to be considered. The
extent to which the commission have interfered,
according to their claim made on the record at
the hearing, is this—I call attention to it here
specially because the contractors on their part
insist that the interference is greater than the
commission now say the interference is—the
commission by their answer say that, claiming
only the right to interfere so far as is reason-
ably necessary, in order to carry out the act,
they have determined upon the open cut method
construction, but in order not to unnecessarily
interfere with travel by the open cut construe-
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Conclusions of Vice-Chancellor Emery.

tion, they have provided by their contract for
such construction for the continuance of the
service of public travel during the removal of
the tracks by the open cut method. They say
by their answer that this is what they intend to
do and that they have done so by the contract.
This answer of the Sewage Commission is im-
portant in two aspects: first, as showing the
judgment of the commission as to the extent of
interference that is reasonably necessary, that
1s, not an absolute discontinuance of travel at
the point where the open cut section is provided,
but an interference which, while it will remove
those tracks during the construction, will also
provide for the continuance of travel during the
time of construction. Now, the complainant has
the right, so far as the commission is concerned,
to accept that judgment of the commission as
intending to provide for a continuance of travel
during the construction. If it should turn out
eventually by the final decision on the contract
that the contract has not, as between the con-
tractors and the commission, provided for this,
that would not, according to my present view,
affect the right of the complainants to claim
that the interference should be on that basis;
that is, providing for the temporary accommo-
dation. The commission insist t:iat by the
proper construction of their contract such main-
tenance is provided for, and they refer to the
clauses in the contract in whieh in general terms
it is provided that the public service shall be
maintained: Article 4, section 2, and also sec-
tion 18, “ Wherever it is necessary to interfere
with any existing structures (in the public
streets) of whatever kind, the contractors shall
maintain their respective service.” The com-
mission say “we have acted and our action is



77

Conclusions of Vice-Chancellor Emery.

put in the formal shape of a contract, and we
have there provided and we intended to provide
for the continuance of the service.” If this
contention or admission of the commission were
all there were in the case relating to the ques-
tion of the amount of interference provided for,
then inasmuch as the contractors claim under
the commission and have no rights that are
superior to the rights of the commission, the
only question to be disposed of would be,
whether the complainant’s rights against the
interference are as extensive as claimed in their
bill. The claim apparently made by the bill is,
that the interference must be “necessary”, in
the sense or meaning that the sewer could not
from an engineering or physical point of view
be constructed without interference, and that
the matter of expense, or at least such expense
as would be incurred, is not an element in deter-
mining the necessity. My present view is that
complainant’s rights are not so extensive as
claimed in the bill, and that their rights are
only such as are consistent with an interference
“reasonably necessary”, and that I could not
give any preliminary injunction based on their
having a clear right to a broader kind of service
and freedom from interruption. It is possible
that on final hearing that broad claim may be
determined to be their right, but my present
view is that it is not their right, and certainly
this right is not so clear that an interlocutory
injunction should go.

But this complication arises in reference to
the admission or contention of the Sewage Com-
mission as to their decision or determination
upon this point of the provision they have made
for maintaining the service of travel during
construction: The commission do this work not
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directly but by contract. They do not act by
ordinance, as does a common council; their final
action is the contract evidencing their determi-
nation, and from my reading of the statute, I
take it that is the only method provided for
their action. They have made a contract and
thus have acted. The contractors now insist,
by their answer and on the hearing, that by
the proper construction of the contract the con-
tractor is not required to maintain the provision
for service of travel on complainant’s railway
pending the construction. The general expres-
sions in the contract in which the phrase is used,
the “ contractors shall maintain the public serv-
ice and shall not interfere with any existing
structures”, and which are relied on by the
commission and complainant, do not, as con-
tractors insist, by the proper legal rules appli-
cable to the construction of contracts, extend so
far as to include street railway service as a
branch of the public service referred to. And
their insistance upon that claim is, that this
phrase is used in connection with other specified
public service, such as gas, water and light, and
therefore by the rules of construction applied
to contracts, the provision for maintenance
must be limited to the services specified and
those structures of the character specially men-
tioned. That is the contractor’s claim in refer-
ence to the contract. It at once introduces in
this case a complication which is perhaps an
additional reason for the final control of the
whole question by a Court of Equity, because
the complainant whose rights are interfered
with, being here and presenting by this bill its
legal rights, may be protected either to the
particular extent it claims or to a narrower
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extent. The court on final hearing may give
them just the right they are entitled to, and
no more and no less. On the other hand, the
commission who are here professing to have
acted for the purpose of securing the rights of
the complainant and all the rights the commis-
sion consider complainant to be entitled to, pre-
sents its contract as the measure of the duty it
intended to perform and as a performance of
its full duty. If their whole duty has not been
performed by the contract, and on the final
hearing in this case it should be determined
that the contract did not provide for the whole
of their duty, then so far as the complainant
is concerned, the final question will be, is not
the commission bound to do that so far as the
complainant 1is concerned, by protecting it
against such interference as was not reasonably
necessary. And if on the final hearing” the
claim of the contractors should be sustained,
that this action of the commission, which is the
only action by which they are bound, does not
provide for the maintenance of travel, then the
question would arise, is not the complainant, as
against the commission, and also as against
the contractors claiming under it, entitled to a
decree that such protection should be afforded.
And as between the commission and the con-
tractors, if the commission in making the con-
tract with its contractors to take possession of
the streets and to do this work, has made no
provision for the maintaining of the public
seryice—if that should be decided finally to be
the construction of the contract—then as be-
tween them and the contractors, the equities
might be decided as upon an obligation on the
part of the commission to furnish to the con-
tractors the means for carrying out its contract
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and performing its duty. So on the final decree
of this case, if the contractors’ claim as to the
construction of the contract should be finally
decided in their favor, it would settle the equi-
ties as between the commission and the con-
tractors in reference to imposing any additional
duty on them in reference to the construction
of the sewer, and the interference with com-
plainant’s travel. This is for the reason that,
according to my present view, the complainant
is entitled to be protected against any inter-
ference not reasonably necessary, and such pro-
tection would include provision for temporary
accommodation of travel.

That being the situation as to the issues in-
volved for the final determination, the question
is as to the order which should be made on
interlocutory injunction to preserve the rights
of all parties, so that on the adjustment by
final decree they may be protected. And 1
think it is clear that on reading the affidavits
the question upon which the complainant and
the contractors have finally split is as to the
expense: Who is obliged to pay the expense
of this alteration, if made? The final disposi-
tion of that question should be left for the final
decree in the cause on disposing of all equities.
But it is a case where the continuance of the
public service of both kings cannot be left for
the argument on final decision, and therefore
the question is, on the record as it now appears,
on this application foT temporary injunction,
who should, in the first instance, incur that
expense. On the whole status of the case as it
appears on the records and affidavits now, mv
view is that the contractors should in the first
instance incur this expense and provide for the

& protection of travel, by way of maintaining a
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temporary accommodation, and that their right
to he reimbursed snch expense, either from the
complainants, if they are not entitled to be pro-
tected at all, as the contractors claim, or by
claim against the commission for imposing on
them in the construction of the sewer a work
that was not included in the contract, would be
settled by final decree at the hearing. The
right to reimbursement from either one or the
other, if their claim is finally established that
it is not included in the contract, would be then
decided. This can be worked out, as I think,
by an injunction under the bill, and. I give
counsel the suggestion for the order for injunc-
tion.

The bill and the answer show that the con-
tractors propose to tear up this track and re-
move it if the complainants did nor remove it
within a certain time fixed. That removal con-
templated only the absolute discontinuance of
travel. There was no suggestion in their letter
about removing the track in connection with or
for the purpose of providing any other track
at that locality during the interruption. Their
whole offer and their claim—as the claim is put
here very fairly—is, “we claim the obligation
on the part of the railway company to remove
their tracks at their own expense, and to dis-
continue all service at that location while we
are building the sewer, and to put back the
tracks at their own expense when we are

through.”” That is the claim as made, not only
in the letter, but also in the answer and on the
argument. And then the threat follows: “If

you don’t remove on that basis, then we will
remove the tracks, allow travel so far as we
are concerned to be discontinued until the sewer
is finished and leave you to put the tracks

iq
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back.” I think the contractors should be en-
joined from tearing up the tracks, as threatened
in the letter; that is, in connection with the
claim that they have the absolute right to tear
them up and leave travel interrupted, but that
the injunction should not operate to prevent
them from interfering or taking up the tracks
in connection with and for the purpose of carry-
ing out the provisions for a temporary accom-
modation while the tracks are taken up. For
instance, suppose the offer had been in this
case, “we now call on you to remove the tracks
and offer to pay the expense, and also the
expense of providing temporary accommoda-
tion, and if you do not within a reasonable time
undertake to remove the tracks and provide
temporary accommodation, we shall have to do
it at our own expense.” That is a different
kind of an offer to tear up the tracks from the
other, and it is an offer which would protect
all the rights the complainant has, according
to my present view. The offer on the part of
the contractor, either to do the necessary work
themselves or have the complainants do it at
their expense, take up the tracks®* and then
replace the tracks, offering to pay the expense,
if accepted, would allow this construction to be
carried on, and in order to preserve the con-
tractors’ right at the final hearing, the order
should contain the further provision that any
such offer made and any action or payments
made in carrying out such offer, should not
prejudice the complainant’s right on final hear-
ing to claim from either of the parties, reim-
bursement of the whole or any part of the
money expended. The order may be required
to be worked out with some care, but I think
counsel can get my view of the scope of it.
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The provision for a temporary side track is
a method which all parties agree on, I think,
as one method of temporary accommodation of
travel. Mr. Brown in his affidavit says there
may be others, but before signing the order I
would reserve the right to the parties to be
heard, if they do not agree on the terms of the 10
offer. This may be settled finally by the court,
if the parties do not agree.
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Order for Preliminary Injunction.
Filed December 30, 1914.

This matter coming on to be heard upon the
order to show cSUse why a preliminary injune-
tion should not issue, heretofore made herein,
and upon the bill, answers and affidavits filed by
the respective parties, in the presence of Frank
Bergen, of counsel with complainant, Lindabury,
Depue and Faulks of counsel with the defend-
ants Frazer and Buchenal, and Adrian Riker of
counsel with the defendant Passaic Valley Sew-
erage Commissioners, and the Court having
heard the same;

It is, on this twenty-eighth day of December,
in the year of our Lord one thousand nine hun-
dred and fourteen, on motion of Frank Bergen,
solicitor for the complainant,

Ordered that a writ of injunction do issue out
of and under the seal of this court to be directed
to the said James F. Frazer and Selden Bur-
chenal, trading as Frazer and Burchenal, their
agents, employees, servants and workmen, com-
manding them and each of them to desist and
refrain from tearing up, disturbing or intcr-
fering with the street railway tracks of the com-
plainant in Hamburg Place and Avenue L in the
city of Newark, as proposed is their letter to the
complainant bearing date the twenty-first day
of November, nineteen hundred and fourteen,
set out in said bill; provided, however, that the
said defendants Frazer and Burchenal, shall be
at liberty to construct a single track street rail-
way around the proposed open cut for the sec-
tion of the sewer which they have contracted to
construct, said single track street railway to
be connected with the railway of the complain-
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ant in said Hamburg Place north of the pro-
posed excavation therein, and also with the
street railway of the complainant on Avenue L
east of the said proposed excavation, so that the
street railway service of the complainant may
be maintained during the construction of said
section of the said sewer; and thereupon the
~aid Frazer and Burchenal may remove the
tracks of the complainant so far as is reason-
ably necessary to construct said sewer by the
open cut method; but before constructing said
single track street railway and its connections
and removing the existing tracks as aforesaid,
the said defendants Frazer and Burchenal shall
give to the complainant an opportunity to con-
struct said single track and connections and re-
move said existing tracks at the expense of said
defendants Frazer and Burchenal, and upon
completion of the work of constructing said
single track and connections and removing said
existing tracks the actual cost of such construc-
tion and removal shall be paid to the complain-
ant by said Frazer and Burchenal.

And It Is Further Ordered that when the
said section of said sewer has been constructed
in pursuance of said contract, the said single
track and connections shall be removed and the
present tracks of the complainant restored to
the location now occupied by them by the said
defendants Frazer and Burchenal, provided that
the complainant shall first be given an oppor-
tunity by the said defendants Frazer and Bur-
cenal to remove the said single track and con-
nections and restore the present tracks of the
complainant to the Iloation now occupied by
them, at the expense of the said defendants
Frazer and Burchenal.
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And It Is Further Ordered that the said de-
fendants Frazer and Burchenal before remov-
ing or disturbing the tracks of the complain-
ant shall give a bond to the complainant in the
sum of four thousand dollars, with surety to be
approved by a special master of this court or
by the solicitor of the complainant, for the pay-
ment of the cost of said work if done by the
complainant.

And It Is Further Ordered that such offer
or tender by the defendants Frazer and Bur-
chenal, and any action or payments thereunder,
shall be considered as made and taken under
this order, which is made for the purpose of
regulating and controlling pendente lite the use
and possession of the public street for the con-
struction of the sewer by the open cut method,
interfering only so far as is reasonably neces-
sary with the public travel on the complainant’s
present line of railway, and that such actions or
payments under this order are without preju-
dice to the final determination of the contract-
or’s liability to such expense as against either
the complainant or the Passaic Valley Sewerage
Commissioners, or to their right on such final
determination to claim and demand the repay-
ment or reimbursement of the same from either
the complainant or the said commissioners, or
to their right to be relieved from any obligation
given to complainant by bond or otherwise to
secure the complainant for the payment of such
expense.
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And It Is Further Ordered that the parties
hereto and any of them are at liberty to apply
to the court from time to time for further order
and direction in the premises, if desired.

Respectfully advised,

E. R. WALKER, 1Q
C.

John R. Emery,
V. C.

Stipulation as to Facts on Final Hearing.
Filed June 13, 1916.

It Is Stipulated and Agreed that the above
stated cause shall be heard on final hearing
upon the bill, answers and affidavits heretofore
filed.

Dated April 17, 1916.

FRANK BERGEN,
Solicitor and counsel with complainant. 80

LINDABURY, DEPUE & FAULKS,
Solicitor and counsel with defendants Frazer
and Burchenal.

RIKER & RIKER,
Solicitor and counsel with defendant Passaic
Valley Sewerage Commissioners.
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Stipulation of Facts.
Filed June 21, 1916.

It Is Hereby Stipulated and Agreed that the
work of removing the tracks of the complainant
in the above stated cause at Hamburg Place in

10 the city of Newark was commenced December
30, 1914, and completed in a few days there-
after; and the work of restoring the tracks was
commenced on September 17, 1915, and com-
pleted on May 10th last. The complainant
elected to do the work of removing and restor-
ing the tracks itself, as authorized by the order

of this court made on the 28th day of December,
1914.

Dated June 21, 1916.

20 FRANK BERGEN,
Solicitor for complainant.

LINDABURY, DEPUE & FAULKS,

Solicitors for defendants Frazer and Bur-
chenal.

RIKER & RIKER,
Solicitors for defendant Passaic Valley Sewer-
age Commissioners.
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Opinion of Vice-Chancellor Howell.
Filed June 23, 1916.

On final hearing on bill, answer, replication
and proofs.

Mr. Frank Bergen for the complainant.

Mr. Frederick J. Faulks for the defendants
Frazer, et al.

Mr. Adrian Riker for Passaic Valley Sewerage
Commissioners.

MEMORANDUM.
Howell, V. C.

The bill of complaint in this case is an in-
junction bill. It seeks to restrain the defendants
from interfering with its street railway on
Hamburg Place in the city of Newark. The
allegations of the bill are that prior to August
22, 1913, the complainant and its predecessors
in title were operating a street railway in Ham-
burg Place, and that on that day the defendants
Frazer and Burehenal, as partners trading as
Frazer & Burchenal, entered into a contract
with the Passaic Valley Sewerage Commission-
ers to construct a section of its intercepting
sewer longitudinally in Hamburg Place near
Avenue L. The contract provided that the work
should be done by the method known as the
open cut method, which contemplated an open
ditch of sufficient width to permit of the re-
moval of the excavated earth and the construc-
tion of the sewer at the bottom of the trench.
The complainant’s railway is alleged by the bill
to be a necessary part of its railway system,
that it is used by many thousands of people
every day, the cars thereon being operated at
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varying intervals of time from two and a half
minutes during a part of the day and every
five minutes at other times; of this there is no
denial. The tracks lie in the middle of the
street and the plan of the construction of the
sewer locates it in the middle of the street, but
many feet below the surface. On November 21,
1914, the defendants Frazer and Burchenal
wrote a letter to the complainant in which they
notified it that in the construction of a portion
of said sewer it would be necessary for the
complainant’s tracks and overhead wires to be
removed temporarily for a distance of approxi-
mately 150 feet at the junction of Hamburg
Place and Avenue L and also to remove a dead
end track east of Avenue L, and owing to the
size of the necessary excavation and the nature
of the soil it would be unsafe to operate cars at
that point while the work is being carried on,
and claimed that it was the duty of the com-
plainant to remove the wires and tracks afore-
said in order that the work on the sewer might
proceed. By the same letter they renewed their
offer that if the complainant would promptly re-
move the tracks and its wires for the required
distance at the point mentioned and replace
them when the surface of thé street should be
restored they would pay the necessary expense
thereof if a court of competent jurisdiction or
an arbitrator should determine that they were
liable therefor, to procure which they would
furnish a satisfactory bond, and the complain-
ant was notified that unless it commenced the
removal of the tracks and wires on or before
the morning of November 25, 1914, it was their
intention to begin the removal of the same so
far as it might be necessary to enable them to
proceed with their work. On November 24,
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1914, the bill was filed to restrain Frazer and
Burchenal from carrying out their threat to re-
move the complainant’s tracks and overhead
wires. On the filing of the bill an order was
made requiring these defendants to show cause
why an injunction should not issue to restrain
them from carrying out their threat, and at the
same time the defendants were enjoined until
the further order of the court from taking up
or in any wise interfering With the railway
tracks of the complainant to the extent of any
interruption of the operation of the street rail-
way across, thereon or thereover. Upon the re-
turn day of this order for a continuance thereof,
argument was had before Vice Chancellor
Emery, and on December 28, 1914, it was or-
dered that a writ of injunction should issue
against the said Frazer and Burchenal enjoin-
ing them from tearing up, disturbing or inter-
fering with the street railway tracks of the com-
plainant in Hamburg Place and Avenue L, as
proposed in the letter above mentioned, but pro-
viding that the said defendants should be at
liberty to lay a single track street railway
around the proposed open cut for the section of
the sewer which they had contracted to con-
struct, such single track railway to be con-
nected with the railway of the complainant on
Hamburg Place north of the proposed excava-
tion, and also with the same railway on Avenue
L east thereof, so that the street railway ser-
vice of the complainant might be maintained
during the construction of the said section of
the said sewer, and that thereupon the said de-
fendants might remove the tracks of the com-
plainant so far as it should be reasonably neces-
ary to construct said sewer by the open cut
method, but that before constructing the said

jo
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single track railway and its connections and re-
moving the existing tracks as aforesaid, the said
defendants should give to the complainant an
opportunity to construct said single track and
connections and remove said existing tracks at
the expense of the defendants Frazer and
Burchenal, and that when said sewer should
have been constructed the said single track and
connections should be removed and the present
tracks of the complainant restored to the loca-
tion now occupied by them, by the defendants
Burchenal and Frazer, provided that the com-
plainant should first be given an opportunity by
the said defendants to remove the single track
and connections and restore the present tracks
at the expense of the said defendants, and that
the said defendants before removing or disturb-
ing the tracks of the complainant should give a
bond to the complainant in the sum of $4,000,
with surety, conditioned for the payment of the
cost of said work, if done by the complainant.
The said order further provided that all pro-
ceedings in relation to the matter should be con-
sidered as made and taken under the provisions
of the said order which it stated was made for
the purpose of regulating and controlling pen-
dente lite the use and possession of the public
street for the construction of the sewer by the
open cut method, interfering onlv so far as
should be reasonably necessary with the public
travel on the complainant’s present line of rail-
way, and that such action or payment under this
order should be without prejudice to the final
determination of the contractors liability to
such extent as against either the comnlainant or
Passaic Valley Sewerage Commissioners or to
their right on such final determination to claim
and demand the repayment or reimbursement of
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the same from either the complainant or the
said commissioners or their right to he re-
lieved from any obligation given to complainant
by bond or otherwise to secure the complainant
for the payment of such expense; and leave was
given to all the parties to apply to the court
from time to time for further orders and di-
rections. >

The single track for the accommodation of
the complainant’s business, as provided for in
said order, was constructed by the complainant,
was used by it until the completion of the said
section of the sewer, which was in or about Sep-
tember, 1915. The work of restoring the com-
plainant’s tracks to their former condition and
situation is finished, and as I understand the
fact the total expense of both displacing and re-
storing tracks has been paid by the complainant,

It therefore appears that the present controv-
ersy is over the question who shall pay for the
removal and restoration of the complainant’s
street railway at the point in question. The de-
cision of this point requires an examination into
the rights, duties and obligations of the several
parties to the transaction.

There is nothing in the case to show when or
by what means the complainant obtained the
right to lay tracks and prosecute its business in
Hamburg Place, nor is there anything to show
the extent, duration or character of any such
right as it may possess. [ shall assume, how-
ever, inasmuch as no question is made about
it that the complainant is lawfully in possession
of the portion of the street occupied bv its
tracks, and that it has a right given to it by
some paramount authority to operate its railway
over the said tracks, and that it has such rights
and franchises for its purposes in the said
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street as give it a standing to file the present
bill.

The defendants Frazer and Burchenal derive
all their rights in the street from the contract of
August 22, 1913, hereinbefore referred to, made
made between them and the Passaic Valley-
Sewerage Commissioners, and the Commission-
ers derive all their rights from two statutes,
the first one being P. L. 1903, page 158, and the
other being P. L. 1907, page 22. By section 7
of the act of 1903 said commissioners were given
power to construct any sewer or drain by it to
be made or constructed under or over any
water course, under or over or across or along
any street, turnpike, railway, canal, highway or
other way, and in or upon private or public
land, and in or upon lands of the State and
under water of the State, in such manner, how-
ever, as not unnecessarily to obstruct or impede
travel or navigation, and may enter upon and
dig up any street, road, highway or private or
public lands, either in or without the said sewer-
age district, for the purpose of constructing or
laying sewers or drains upon or beneath the
surface thereof, and for maintaining and operat-
ing the same, and in general may do all acts or
things necessary, convenient and proper to carry
out the purposes of this act.

By section 5 of the act of 1907 the Commis-
sioners were given power to construct an inter-
cepting sewer or sewers and the necessary ap-
purtenances thereto to the point or points of dis-
charge and disposal determined by said contract,
and for this purpose to pass through or partly
through territory situated within the bounds of
any other municipality than those contracting
with it for the construction of said work, and full
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power to construct such intercepting sewer or
sewers and its appurtenances along, over and
under any water course or under or over or
along or across any street, turnpike, road, rail-
road, highway, or other way or public park or
grounds, and in or upon private or public land
under water; in such way and manner, however,
as not necessarily (unnecessarily!) to obstruct
or impede travel or navigation, and to enter
upon or dig up any street, highway or private or
public land for the purpose of constructing said
work and appurtenances, and for repairing and
maintaining the same, and in a general way to
do all other acts and things necessary, conven-
ient and proper in connection with the making
and maintaining of the improvement contem-
plated by the act, and that the highways dug up
and disturbed should be restored to their former
condition as near as might be.

It is difficult to conceive a broader grant of
powers or a more specific designation of the par-
ticular things which the State in its sovereign
capacity has authorized these commissioners to
do. The authority of the Commissioners to act
in the premises and to employ agents to carry
out its purposes and plans such as the defend-
ants Frazer and Burchenal is not disputed or
even questioned. The complainant admits all
that is claimed for the power of the State to
construct underground sewers in streets which
are already occupied by private individuals and
corporations exercising the franchises for the
benefit of the public. They admit that under the
present legislation on the subject the State by
its municipal agencies has the right to construct
the sewer in question or authorize its construc-
tion by all means in its power; but it claims
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that the State agency in performing the work
has exceeded the authority and power oommitted
to it in that it has attempted to violate and has
violated the single limitation upon its power, that
limitation being a requirement that it shall not
unnecessarily obstruct or impede travel. [ think
there can be no doubt about what is meant by
the word “travel.” It includes all the methods
ordinarily in common use by which people on
foot and with horses, wagons and power trucks
may traverse Hamburg Place or other public
streets of the State. It certainly includes travel
by means of the street cars operated by the com-
plainant over its tracks in the last named street,
Hendry v. North Hampton, 72 N. H. 351, 5G
Atl. 922, and the question is therefore whether
the method of building the sewer adopted by the
Commissioners and fastened upon the defendant
contractors by their contract is or is not an
unnnecessary obstruction to travel. Vice Chan-
cellor Emery in the opinion written by him on
the decision of the motion for a preliminary in-
junction interpreted the word “necessarily” ac-
cording to one of its milder meanings. In Chi-
cago I. & L. Railway Co. v. Baugh, 175 Ind., 419;
94 N. E., 571, it was said that the word “ neces-
sary” had no fixed meaning or character pecu-
liar to itself, that it is flexible and relative, that
it is an adjective expressing degrees, and may
express mere convenience or that which is indis-
pensable or an absolute physical necessity; that
it may mean something which in the accomplish-
ment of a given object can not be dispensed with,
or it may mean something reasonably useful and
proper and of greater or lesser benefit or con-
venience, and its force and meaning must be de-
termined with relation to the particular object
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sought and is a relative and comparative term
depending on its application to the object sought,
the character of and reasons for the convenience
as public or private and its adoption to the pub-
lic needs or public convenience, and especially
is this true where it is based upon a condition
or state of affairs in which the public are di-
rectly interested and as to which a public duty
i1s imposed upon a public instrumentality, as a
railroad.

The learned Vice Chancellor’s interpretation
of the idea of reasonableness seems to me to ex-
press exactly what the Legislature must have
had in mind when it provided that the work
authorized should not unnecessarily interfere
with travel. The limitation upon the power of
the Commissioners therefore is that in perform-
ing the work contemplated by the statute and in
formulating plans therefor they must provide for
the construction of the work in such way and
manner as not unnecessarily to obstruct travel.
If they have violated this limitation then they
have exceeded their authority, and if they have
exceeded their authority they can not enforce
their plans and methods of construction upon
the complainant. The idea of what is reason-
able under all the known circumstances must be
kept before us. What would be reasonable in
one place or under one set of circumstances
might be the very opposite in another place and
under other circumstances. Would it be reason-
able or would it be a reasonable exercise of the
right given to the Commissioners to completely
tear up the tracks of the complainant at the
point in question and leave them torn up for a
period of three months during the inclement
weather of winter? The proposition of the de-
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fendant’s answer was that the work would re-
quire the use of the street for a period not to
exeeed three months. We now know that the
work occupied about eight months. Suppose that
by ordinary diligence the work of constructing
the sewer under the complainant’s contracts
were known beforehand to occupy the period
of three months, and that the track of the
complainant would have to remain torn up
for that period, would that be a reasonably
necessary obstruction to the public travel? If
there were no method by which such an inter-
ruption could be avoided it certainly would be
an unreasonable obstruction; and this must have
been in the contemplation of the Legislature at
the time it was formulating the statute in ques-
tion. In such an event it would in my opinion
be the plain duty of the contractors and the
Sewerage Commission at their own expense to
so arrange their work as to avoid the interfer-
ence. This argument leads to a decision of the
point in favor of the complainant and justifies
the interference of this court on either of two
grounds, viz., the restraining of a continuing
trespass amounting to an irreparable injury, or
the regulation of conflicting easements in the
property of the public.

The contract between the Sewerage Commis-
sioners and the contractors contains this cove-
nant on the part of the contractors: “ To make
all provisions necessary to maintain and pro-
tect existing structures of whatever kind; to re-
pair all damage done to such structures,” and
that “ care shall be taken to avoid injury to gas
and water pipes, sewers, drains and other struc-
tures,” and that “ care shall be taken not to
move without the consent of the engineer any
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sewers, drains, water or gas pipes or other
structures, and in crossing these or in running
parallel with or near them they shall he sus-
tained securely in place until the work is com-
pleted. Whenever it is necessary to interfere
with said structures the contractor shall main-
tain their respective services, and, if necessary
for that purpose, shall lay temporary water, gas
or other pipes.” There are other expressions
of the same character, all of which are relied
upon by the complainant as covenants inserted
in the contract for its benefit. I do not think
that these covenants were made for the benefit
of the complainant, but were inserted for the
security of the Commissioners. There is noth-
ing to indicate that it was the intention of the
contractors or the Sewer Commissioners to make
a contract for the benefit of third persons. These
covenants come within the rule laid down in
Styles v. Long, 38 Vr., 413, and 41 Vr., 301.
These expressions while they can not be made
the basis of a decree are useful in the case, how-
ever, for the purpose of showing not that the
contract was one which could be taken advantage
of by third parties, but rather that the Sewerage
Commissioners did not contemplate any inter-
ference with the public travel.

I place my decision, how'ever, squarely upon
the somewhat peculiar use of the word “neces-
sary.” It is quite apparent from the testimony
that methods might have been employed by the
contractors in the construction of the work which
would have prevented much of the inconvenience
that would arise from the interruption of
travel by suspending the railway operations for
a period as long as three months. So far as I
can see, the statements of the complainant’s wit-
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Opinion of Vice-Chancellor Howell.

nesses on this point are not controverted. The
engineers on the part of the contractors admit
that some other plan might have been used, hut
object to it on the score of increased expense.
W hether that consideration should affect the
decision when we are dealing with the rights of
the public I will not attempt to decide.

I will advise a decree directing that the actual
cost of taking up the tracks, of laying temporary
tracks and of restoring the situation after the
finishing of the sewer shall be paid by the con-
tractors. If the amount can not be agreed upon
by counsel I will refer the matter to a Master
to ascertain the same and report.
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Final Decree.

Final Decree.
Filed June 28, 1916.

The above entitled cause coming on to be
heard on the bill, answers, replication and
proofs, in the presence of Frank Bergen of
counsel with the complainant, Lindabury, Depue
& Faulks of counsel with the defendants Frazer
and Burchenal, and Adrian Biker of counsel
with the defendant Passaic Valley Sewerage
Commissioners, and the court having heard the
arguments of counsel and considered the same,
and being of the opinion that the complainant is
entitled to relief;

It is, on this 27th day of June, 1916, on mo-
tion of Frank Bergen, solicitor of complainant,
by Edwin Robert Walker, chancellor of the State
of New Jersey, Ordered, Adju dge d and Decreed,
that the said chancellor by virtue of the power
and authority of this court doth hereby Order,
Adjud ge and Decree that the reasonable actual
cost to the complainant of removing its tracks
in Hamburg Place and Avenue L in the city of
Newark, New Jersey, and of laying a temporary
track and of restoring the original tracks and
removing the temporary track after construe*
tion of the section of the trunk sewer built by
the defendants Frazer and Burchenal in Ham-
burg Place at Avenue L, be paid by the said de-
fendants Frazer and Burchenal, and that the
matter be referred to William T. Day as mas-
ter to ascertain the amount of the reasonable
actual cost of such removal, laying and re-
moval of such temporary track and restoration of
complainant’s tracks, and report thereon with all
convenient speed to this court.

20
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It is also Ordered, Adjudged and Decreed
that the defendants Frazer and Burchenal pay
the costs of the complainant, after the same shall
have been taxed.

E. R. WALKER,
C.

Respectfully advised,

J. E. Howell ,
V. C.
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Notice of Appeal.
Served July 15, 1916.

Filed July 6, 1916.

The defendants, Janies S. Frazer and Selden
D. Burchenal, trading as Frazer and Burchenal,
hereby appeal from the decree made by this
court in the above-entitled cause on June 27,
1916, and from the whole and every part thereof,
to the Court of Errors and Appeals in the last
resort in all causes.

LINDABURY, DEPUE & FAULKS,
Solicitors for and of Counsel with
Defendants, Frazer and Burchenal.

Dated July 3rd, 1916.

[ conceive there is good cause for appeal in
the above-stated cause.

J. EDWARD ASHMEAD,
Of Counsel with Defendants,
Frazer and Burchenal.

Service acknowledged this fifth day of July,
1916.

FRANK BERGEN,
Solicitors for and of Counsel with Complainant,
Public Service Railway Company.

RIKER & RIKER,
Solicitors for and of Counsel with Defendants,
Passaic Valley Sewerage Commissioners.
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Petition of Appeal.
Filed July 24, 1916.

New Jersey Court of Errors and Appeals

® Between

20

40

Public Serv ice Railway Com-

pany,
Complainant-Appellee,
and
On Bill,
James S. Frazer and Selden etc.

D. Burchenal, trading as
Petition of

Appeal.

Frazer and Burchenal,

Defendants-Appellants,
and

Passa ic Valley Sew er age Com -
missioners,

Defendants-Appellees.

To the Honorable the Court of Errors and Ap-
peals of the last resort in all causes:

The petition of James S. Frazer and Selden D.
Burchenal trading as Frazer and Burchenal, the
appellants in the above stated cause, respectfully
shows that your petitioners find themselves ag-
grieved by a final decree made in the Court of
Chancery by his Honor, Edwin Robert Walker,
Chancellor of the State of Hew Jersey, bearing
date the 27th day of June, 1916, wherein Public
Service Railway Company was complainant, and
your petitioners, and Passaic Valley Sewerage
Commissioners, were defendants, in this respect,
to wit, that said decree orders and adjudges that
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the reasonable actual cost to the complainant of
removing its tracks in Hamburg Place and Ave-
nue L in the City of Newark, New Jersey, and of
laying a temporary track and of restoring the
original tracks and removing the temporary track
after construction of the section of the trunk
sewer built by the defendants Frazer and Bur-
chenal in Hamburg Place at Avenue L, be paid
by the said defendants Frazer and Burchenal, and
that the matter be referred to William T. Hay,
as master to ascertain the amount of the rea-
sonable actual cost of such removal, laying and
removal of such temporary track and restoration
of complainant’s tracks, and report thereon with
all convenient speed, and further that the de-
fendants Frazer and Burchenal pay the costs of
the complainant after the same shall have been
taxed.

And your petitioners humbly appeal from the
said decree of the Chancellor which decrees as
aforesaid, upon the ground that the same is
erroneous, for that your petitioners should have
been relieved from the payment of each and
every of the sums which were by said decree or-
dered, adjudged and decreed to be paid by it,
and from the reference to William T. Hay, Es-
quire, as master, as provided in said decree.

Your petitioners therefore pray that the said
decree of the Chancellor may be reversed, set
aside and for nothing holden, and that your peti-
tioners may have such relief in the premises as
to this Honorable Court shall seem meet.

LINHABUEY, BEPTJE & FAULKS,

Solicitors for and of counsel
with Frazer and Burchenal,
Defendants-Appellants.

10
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Answer to Petition of Appeal.

Answer of Respondent, Public Service
Railway to Petition of Appeal.

Filed July 27, 1916.

The answer of the above named Complainant-
Respondent, Public Service Railway Company,
to the petition of appeal of the above named de-
fendants-appellants, James S. Frazer and Sel-
den D. Burchenal, trading as Frazer and Bur-
chenal.

This respondent, not acknowledging all or any
of the matters which in the said petition of ap-
peal are contained to be true, for answer there-
to, nevertheless, says and admits that a final de-
cree was, on the 27th day of June, 1916, made
and entered in the Court of Chancery, in the
cause for that purpose mentioned in the said
petition, as is therein stated; but as to the sub-
stance and form thereof, this respondent prays to
refer thereto when the same shall be produced.
And this respondent is advised and believes that
the said final decree is agreeable to equity, and
it prays that the same may be affirmed, with
costs to be adjudged to this respondent.

FRANK BERGEN
golicitorfor and of counsel with
Complainant-Respondent,
Public Service Railway Company.
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Answer of Respondent, Passaic Valley
Sewerage Commissioners to Petition
of Appeal.

Filed July 26, 1916.

The answer of the above named defendant-ap-
pellee, Passaic Valley Sewerage Commissioners,
to the petition of appeal of the above named de-
fendants-appellants, James S. Frazer and Sel-
den D. Burchenal, trading as Frazer and Bur-
chenal.

This appellee, not acknowledging all or any of
the matters which in the said petition of appeal
are contained to be true, for answer thereto,
nevertheless, says and admits, that a final decree
was, on the 27th day of June, 1916, made and en-
tered in the Court of Chancery, in the cause for
that purpose mentioned in the said petition, as
is therein stated; but as to the substance and
form thereof, this appellee prays to refer thereto
when the same shall be produced. And this ap-
pellee is advised and believes, that the said final
decree is agreeable to equity, and it prays that
the same may be affirmed, with costs to be ad-
judged to this appellee.

BIKER & RIKER,
Solicitors of Defendant-Appellee,
Passaic Valley Sewerage Commissioners.

Adrian Riker,
of Counsel.
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New Jersey Court of Errors and Appeals

Between

Publht Service Railway Com-

pany,
CxiMplainank-Respandent,

and)

On Bill,
James S. Frazer and Selden

D! Bitrchenae, Trading' as On Appeal,
Frazer & Btjrchenal f *&14
Defendants-Appellants,

and

Passaic Valley- Sewerage J
Commissioners,

Respondents

Brief for Respondent, Passaic Valley
Sewerage Commissioners.

I. Authority w vested in the*,Passaic
Valley Sewerage Commissioner» in their dis-
cretion. to. construct the sewer at the point
in question in this suit by the open cut
method; without making any provision tor

the support or removal of the tracks ot the
complainant-respondent by the contractors.

It may be deemed' important to ascertain defi-
nitely the lfegal propositions involved'in the opin-
ion of Vice-Chancellor Emory upon the applies®
tibn for the preliminary* injunction grantedS5SBy
him in' this- case.

Jersey State Library
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W¢E apprehend these to be as follows:—

1. The jurisdicton of the Court of Chancery
is based—

(a) Upon the doctrine of irreparable damage.

(b) That the adjustment of common ecase-
ments is also involved.

He further notes that no objection was made
by any of the parties to the jurisdiction of the
court.

2. That the Passaic Valley Sewerage Commis-
sioners have the right “to interfere with the
surface of the street when necssary for the con-
struction of the sewer.”’

3. The word “necessarily” as used in Section
5, Chapter 10, of the Laws of 1907, must be taken
to mean “unnecessarily.”

4. That the words “necessary interference”
mean “reasonably necessary.’’

5. That the actual exercise of the discretion
of the Commissioners is embodied in the written
contract with Frazer and Burchenal, the appel-
lants in this case.

The conclusions of the learned Vice-Chancellor,
above summarized, whatever else may be said o"
them, cannot be taken as overruling the law as
laid down in other casés in this State by impli-
cation, and where such a result is not necessary.

The conclusion, therefore, that the Passaic
Valley Sewerage Commissioners have a right to
interfere with the surface of the street where

reasonably necessary” for the construction of
the sewer is not necessarily inconsistent with the
statement of the law made in the case of Pfeifer



y# The Commissioners, 82 N, J. Ecfc. 16&, in the
following' language: A% R A
«Again, it is well understood that the
public domain and all the property' of the
public is subject to the direction and con-
trol of the legislature,, and that whatever
damage is- caused to the individual by the
action of the legislature in regard thereto
istdamnftw absque injuria. Thislbody may
authorize* the erection of what would other-
wise be a nuisance in the busiest streets of
o*ur publicl cities, and nobody could, claim
damages therefor, no matter to* what extent
he is injured/*

We take it that Section 5 of Chapter /0 of the
Laws of 1907 gives to the Commissioners full
power and authority to use and occupy the pub-
lic streets for the purpose for which they ap-
pear to have occupied Hamburg Place (the erec-
tion and maintenance of a structure occupying a
very considerable part of the surface of the
street,, and used in connection with the shaft to
reach”he tunnel in course of construction under
Hamburg Place).

Nor is it proper to* import into- the word “ nec-
essary” as used by the learned Vice-Chaneeller,
any different intent than that approved by the
Court of Errors and Appeals in this State in
New Jersey Raihoad Company v. Hancock, 35
N. J. L., 537 (545). The Court there says:—

¥t seems plain that the embarrassment
has arisen from the uncertain meaning in
this connection of the word ‘necessary/ The
word necessary, in this use,, is so- far from
being contra-distinguished from the word
convenient that the former term 1“"mpfe-
hends. much that, in. strictness, is embraced

in. the latter term. Power necessary to a
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corporation does not mean simply power
which is indispensable. Such phraseology
has never been interpreted in so narrow a
sense. There are few powers which are, in
the strict sense, absolutely necessary to those
artificial persons, and to concede to them
powers only of such a character, while it
might not entirely paralyze, would very
greatly embarrass their operations. A
power which is obviously appropriate and
convenient to carry into effect the fran-
chise granted, has always been deemed a
necessary one. Referring to the term ‘nec-
essary/ Chief Justice Marshall says: ‘Does
it always import an absolute physical neces-
sity so strong, that one thing, to which an-
other may be termed necessary, cannot exist
without that other? We think it does not.
To employ the means necessary to an end,
is generally understood as employing any
means calculated to produce the end, and
not as being confined to those single means,
without which the end would be entirely un-
attainable/ %

To the same effect is Olmsted v. Morris Aque-
duct Company, 47 N. J. L., 311 (328).

Nor do we understand that the conclusion of
the Vice-Chancellor must be taken to overrule the
law as stated by Backes, Vice-Chancellor, in the
case of Berdan v. Passaic Valley Sewerage Com-
missioners, 82 N. J. Eq., 235, approved and
adopted by the Court of Errors and Appeals
upon appeal.

The Vice-Chancellor in that case quotes with
approval the following “equitable” principle:—

“No principle of equity jurisprudence is
better established than that courts of equity
will not sit in review of the proceedings of



subordinate, political or municipal tribunals,
and that where matters are left to the dis-
cretion of such bodies, the exercise of that
discretion in good faith is conclusive? and
will not, in the absence of fraud, be dis-
turbed. And the fact that the court would
have exercised the discretion in a different
manner will not warrant it in departure from
the rule.”

Vice-Chancellor Howell in his opinion upon the
final hearing agreed that the words necessary
interference” meant reasonably necessary, but
that the interference in this case was not reason-
able, and hence it was the duty of the contract-
ors of the Passaic Valley Sewerage Commis-
sioners to arrange for the work at their own ex-
pense.

With the interpretation of “necessary inter-
ference” as reasonably necessary we agree, but
we also maintain that the interference was reas-
onable. The term reasonable rests discretion
upon the Commissioners, as wEll as the term

“necessary” dees.

In Corni. Inc. Co. v. Com., 133 Mass., 161,
163, the Court says:

“The power to determine what callings,
franchises, or privileges, or, to use the lan-
guage of the Constitution, ‘commodities’
shall be subjected to an excise, and the
amount of such excise, belongs exclusively
to the legislature. The provision that it
must be ‘reasonable’ was not designed to
give the judicial department the right to ré-
vise the decisions of the legislature as to
the policy and expediency of an excise.
Great latitude of discretion is given to the
legislature in determining, not only 'what
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commodity shall be subjected to excise,

but also the amount of excise, and the stand-

ard or measure to be adopted as the founda-

tion of the proposed excise. The court can-

not declare a tax or excise illegal and void,

as being unreasonable, unless it is unequal,

or plainly and grossly oppressive, and con-

e -trary to common right.”

H :'ve- awen m i
o In our opinion it was entirely within the dis-
cretion of the Commissioners as to how the work
was to be done—whether by the trench method
or any other method, taking into consideration
the expense of any other method but the trench
method, the amount of traffic at the point in
question, and the cost of the removing and re-
storing of the tracks. Unless there be an abuse
of this discretion, and here there clearly is no
abuse, a judicial tribunal cannot call the action
unreasonable.

In Oakley v. Atlantic City, 63 N. J. L., 127,
if is laid down, page 137:
“In the absence of fraud or palpable abuse
of discretion on the part of the municipal
s" authorities in the exercise of power granted
by the legislature, the only question for ju-
dicial cognizance is whether there has been
any violation of legal principles or neglect
of prescribed formalities in entering into the
engagement which is the subject of con-
troversy.”

We, therefore, submit that it was entirely
within the power of the Passaic Valley Sewerage
Commissioners to have caused the sewer to be
constructed in the public street in question by
IThe open cut method, and without making any
"eprovision for the support or maintenance of the
*Public Service Railway tracks; or of any of the
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other utilities maintained in the street, and that
the exercise of the discretion committed by the
law to the Commissioners is not subject to review
by any court, except upon the sole ground of
fraud, which is defined in the cases to include
such wanton disregard of others’ rights as to
amount to fraud.

II. The Passaic Valley Sewerage Com-
missioners in the exercise of the discretion
committed to them have in fact provided «!
their contract with Frazer and Burchenal for
the support and maintenance of the Public
Service railway tracks.

Vice-Chancellor Emery says in his -conclu-
sions:— * - y
“The commission do this work not direct?
ly but by contract. They do not act by ordi-
nance, as does a common council; their final
action is the contract evidencing their deter-
mination, and from my reading of the sta-
tute, I take it that is the only method pro-
vided for their action. They have made a
contract and thus have acted.”

Under this statement of the learned Vice-
Chancellor, which we take to be unquestionably
sound, we are unable to see upon what’theory
the intent of the Commissioners, can be ascer-
tained in any other way than from the Consid-
eration of the contract itself; and we are, there-
fore, unable to reconcile those parts of the opin-
ion which seem to rely upon the answer of the
Passaic Valley Sewerage Commissioners in this
cause as interpreting the intent of the contract
in question; especially are we unable,to see.how
the opinions of the Chief Engineer, Mr, Brown,
if in fact different from the legal import of the
words of the contract, can be taken to .control,.it

in any respect.



8

This view seems to us to be important. In
ease it should be concluded that the contract
does not require Frazer and Burchenal to main-
tain Public Service Bailway tracks, if that is
the legal interpretation of the words of the con-
tract, then for the purposes of this suit that
niust be taken to have been the intention of the
Passaic Valley Sewerage Commissioners and to
constitute the exercise of their discretion, which
exercise of discretion is not subject to review by
any court.

Our own view, however, is that the contract
does require the contractors, Frazer and Burche-
nal, to support and maintain the railway tracks
in question.

The answer of the Commissioners sets out the
language of Section 2 (page 12) of the printed
contract, by which the contractor is expressly
required “to make all provisions necessary to
maintain and protect existing structures of what-
ever kind; to repair all damage done to such
structures” m/

That the word “ structures” is broad enough
to include railway tracks cannot be questioned.

In the case of Frelinghuysen v. Morristown,
,76 N. J. L., 271 (275), Swayze, J., says:—
“In one sense a sewage disposal works
may be called a structure.”

The definition of the word in the dictionaries
extends the meaning so as to include any arti-
ficial body consisting of parts joined together,
apd in the context of the contract under consid-
eration the word is joined-up with pipes, sewers
apd drains.

The (Conclusion, therefore, seems to be neces-
sary that under this section of the contract the
contractors were required to maintain and pro-
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tect the railway of the complainant-respondent
at the point in question. Nor can we believe that
the broad terms of this section are limited or de-
fined by subsequent clauses in the contract. If
this broad provision did not exist in the contract
some doubt might exist whether the connection in
which the words “ other structures” are used in
other parts of the contract might not exclude
street railways upon the principle stated by Jus-;
tice Swayze in Frelinghuysen v. Morristown
{supra), as follows:—

“Words, like men, are known by the com-
pany they keep 5 and the word structure Is >
here found in company with crematories and,
pest houses. It must mean some structure
of like character; that is, some sort of a
building.”

In the contract the words “ other structures”
are found in connection with the words gas, wa-
ter pipes, sewers and drains. It seems to us
manifest that the “company” in which these
words ° other structures’? are here found—or in
other words the genus—is public utilities exist-
ing in public streets, and that a street railway
is clearly of the same genus or company as gas,
water pipes, sewers and drains.

It is further to be noted, however, thpt the
subsequent sections in which the words othor
structures” appear are more limited in the duty
imposed upon the contractors than the second
section in which the general duty is imposed by
the contract to support and maintain all struc-
tures: of every kind. Thus by Section 16 (page
16) the contractor is required to avoid injury
to gas and water pipes, sewers and drains and
other structures. Section 18 (page 17) care
shall be taken not to move, without the consent
of the engineer* any sewers, tunnels, water or
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gas pipes, or other struttures crossing' these or
running parallel or near them. They shall be
sustained securely in place until the work is
compieteci. Whenever it is necessary to inter-
fere with said structures the contractor shall
maintain their respective services, and if neces-
sary for that purpose shall lay temporary wa-
fer gas or other pipes

" We think there is manifest in these latter sec-
tions a special solicitude, for the maintenance of
thé service of those utilities which are essential
to the safety and health of the public," the utili-
ties specifically involving water supply required
for domestic use and for protection against fires,
gas required for the proper lighting of the streets
and private residences, and sewers and drains
necessary for the protection of the health of the
public. _ The contract, therefore, emphasizes
these particular services, and. require» a more
particular and stringent duty on the part of the
the contractors than that imposed by the sec-
ond section of the contract in question above
referred: to.

We urge this view without, however,, intending
in any way to modify the statement already
made that the use of other structures in connec-
tion with the utilities, specifically referred to in
the subsequent clauses, does in fact include the
Public Service Bailway at the point in question,
as being of the same genus as these services
specifically mentioned.

Upon consideration, therefore, of the whole
m atter, including the scope of the. conclusions
of the learned YieevChancellor upon the granting
of the prdammary injunction, we submit that it
was within the power' of the Commissioners- to
haive thrown the whole burden of maintaining
the railway upon the complainant-respondent;
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that in the exercise of their discretion they had
the power to require the contractors to assume*
this duty and relieve the complainant-respondent
of it; that their determination is embodied in
the contract and must be read in the words of
the contract; that the contract in fact does im-
pose the duty upon the contractors of maintain-
ing the railway in question; but that if this view
is incorrect upon, a consideration of the legal ef-
fect of the contract, then the duty remains in.
the complainant-respondent to support its own
tracks at its own expense, and in no event can
the cost of constructing and maintaining the tem-
porary tracks directed by Vice-Chancellor Emery
be legally imposed upon the Passaic Valley Sew-
erage Commissioners.

Respectfully submitted,

BIKER &BIKER,

Solicitors for Respondent, Passaic
Valley Sewerage Commissioners.

Adrian Riker,
Of Counsel.
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Statement of the Facts.

The complainant owns and operates a street
railway in Hamburg Place and Avenue L in
the city of Newark, as indicated on the map

annexed to the bill and appended opposite page
8 of the printed case. In August, 1913, Frazer
and Burehenal, the appellants, entered into a
contract with Passaic Valley Sewerage Com-
missioners for the construction of a sewer in
Hamburg Place at and along the point where
Avenue L joins Hamburg Place,

On November
21st

1914, Frazer and Burehenal gave written
notice to the complainant that unless it should
commence the removal of its tracks and wires

from Hamburg Place where the sewer was to

be constructed, on or before November 25th

following, they would begin the removal of the



same themselves and proceed' with the work of
constructing the sewer (case, pp. 4 to 6). On
November 23rd the bill in this case was filed
for injunction, and an order to show cause was
made, with a restraining provision. On De-
cember 30th an order for preliminary injunc-
tion was made by the late vice chancellor Emery
upon terms stated therein (case, p. 84). Sub-
sequently the case was heard by the late vice
chancellor Howell on bill, answers, and the
affidavits used before vice chancellor Emery

(case, p. 87).

The Legal Questions.

A large part of the brief for the appellants
in this case is devoted to an effort to maintain
points of law that have never been disputed
by the complainant—the street railway com-
pany—and are not disputed now by the other
respondent, the Passaic Valley Sewerage Com-
missioners.

The complainant does not deny the power
of the legislature to require a street railway
company to remove its tracks from a public
highway temporarily when necessary to permit
a sewer or other common municipal improve-
ment to be constructed beneath the surface.
Nor does the complainant insist that it can
maintain a suit for its own benefit on the con-
tract made by Frazer & Burchenal and the Pas-
saic Valley Sewerage Commissioners.

The complainant’s position is this: (1) The
statute authorizing the construction of the sewer
did not confer on the sewerage commissioners
power to require the removal of the street rail-
way tracks, except when necessary to permit the
construction of the sewer; (2) it was not neces-
sary to remove the street railway tracks in order



to construct the sewer in Hamburg place;and (3)
the sewerage commissioners did not undertake to
require the complainant, or to empower Frazer
& Burchenal, to remove the tracks; on the con-
trary, the commissioners required the appellants
to maintain the tracks and the service -which they
were rendering to the public.

In section 2 of article IV of the contract
between Frazer & Burciienal and the .sewerage
commissioners it is provided that the contract-
ors shall—

“make all provisions necessary to maintain
and protect existing structures of whatever
kind, and to repair all damages done to such
structures.” (Case, p. 15.)

Section 18 of article IV further provides that—
“ Care shall be taken [by the contractor]
not to move, without the consent of the en-

gineer, any sewers, tunnels, water or gas
pipes, or other structures crossing these or
running parallel or near them. They shall
be sustained securely in place until the work
is completed. Whenever it is necessary to
interfere with said structures the contract-
or shall maintain their respective services,
and if necessary for that purpose shall lay
temporary water, gas or other pipes. He
shall repair all damages done to any of
said structures and shall keep them in
repair until six months after the comple-
tion of the work on the section. He shall
leave them in as .good condition as they
were previous to the commencement of the
work.” (Case, p. .15)

It is true the contract between the sewerage
commissioners and Frazer & Burchenal pro-
vided for the construction of the sewer by the
Apen cut method; but that method,did not make



it necessary to remove the tracks. The re-
moval of the tracks would have enabled Frazer
& Burchenal to construct the sewer at less cost,
provided the tracks had been removed and re-
stored by the street railway company at its
own expense.

The effort of the contractors was to compel
the complainant to expend a considerable sum
of money in removing and replacing its tracks,
so that they might make more money than if
they had performed their contract according
to its terms.

It appears in the affidavit of Mr. Schreiber
(case, p. 65), and it is not contradicted by
anyone, that to have removed the tracks of the
company, as the contractors proposed, and to
have operated the railway to the ends of the
excavation by means of extra cars, would have
cost the company more than the cost to the
contractors to support the tracks.

The contract prohibits Frazer & Burchenal
from doing the work between May Ist and the
first Monday in September (printed contract,
p. 26). They undertook to do it in November,
expecting to complete it in three months there-
after,—that is, during the most inclement part
of the year. In fact the contractors took more
than seven months to perform the work (case,
p. 88). Two hundred and ninety-eight cars
passed daily the point where the work was to
be done, on a headway of two and a half to
five minutes (case, p. 2), and carried, by actual
count, 972 passengers (case, p. 67). To com-
pel the passengers in winter to alight from
the cars on both sides of the excavation and
make their way as best they could over the
excavated material, timber, rubbish, &c., would
have been not only an unnecessary ana unr§a-



sonable interference with the business of the
company, but a very serious

large number of people.

The contractors

annoyance to a

desired to do the work by
means of a cable suspended lengthwise over the
sewer, so that material excavated from one
place could be carried by buckets suspended
from the cable and deposited over the completed
part of the sewer. They proposed to dig wells
a few feet square, braced with sheet piling, an

as the excavated material was raised from one
of the wells or holes it would not be necessary
#o deposit it on the side of the street and sub-
sequently handle it again. That method they
say and it is probably true, would have co

less than to support the tracks and work under

them.

During the argument on the return of the

order to show cause it was suggested by counse

for the complainant that the street railway

tracks might be removed and a single track laid

around the site of the proposed ~ v a 'on and

nied while the work was going on, the double

tracks to be restored after the work should be

completed. That suggestion was made simpy

to accommodate Frazer & Burchenal, when, it

was quite manifest that the vice chancellor

would have granted an injunction exactly ac

lording to the prayer of the bill if the company
had insisted upon it.

When the suggestion was
made counsel for

the complainant coupled it
with a statement that the expense of removing
the tracks, laying a single track, and rest.°” ng
the double tracks after the work was fi* shel
should be paid by Frazer & Burchenal, but
finally it was decided that Frazer & Burchenal
should Removelthe tracks, construct the single

S and replace the double tracks at their



own expense, or give to the complainant an
option to do so at the appellants’ expense (the
complainant being better equipped to do that
work), the ultimate liability to be determined
on final hearing. In order further to accommo-
date Frazer & Burchenal the company decided
to do the work, and upon rendering a bill for
the expense payment was promptly refused.
That was their way of. treating a neighborly
effort of the complainant to accommodate them
and save them money.

The Passaic Valley Sewerage Commissioners
were organized pursuant to chapter 102 of the*
laws for the year 1903, page 158, and the con-
tract in question was made in pursuance of sec-
tion 5 of chapter 10 of the laws of 1907, page
22, which authorized the commissioners to con-
struct the sewer “wunder or over or along or
across any street, turnpike, road, railroad, high-
way or other way, or public park or grounds,
and in or upon private or public land under
water; in such way and manner, however, as
not necessarily [unnecessarily] to obstruct or
impede travel or navigation,” and the provi-
sions in the contract, to which reference has
been made (post, p. 3), and other provisions
as well, were designed to prevent any unneces-
sary interference with utilities engaged in serv-
ing the public.

In section 12, page 15 of the printed con-
tract, it is provided that “the contractor shall
furnish, put in place and maintain such sheet-
ing, bracing, etc., as may be required to sup-
port the sides and roof of the excavations
(Whether above or below sewer grade), and
to prevent any movement which could in any
way injure the masonry, diminish the width
necessary for proper drainage, or otherwise in-
jure or delay.the work.”’



In section 16, page 16, there is another pro-
vision declaring that care shall he taken 'y
the contractor “to avoid injury to gas and
water-pipes, sewers, drains, or

turesse’’

other struc-

And finally, in section 20, on page 20, the con-
tract states that—*“ AH surfaces and all struc-
tures in the vicinity of the work shall be pro-
tected, and if injured shall be repaired or re-
placed.”

These extracts from the contract seem to

make it perfectly clear that the sewerage com-
missioners did not intend or undertake” con-
fer upon Frazer & Burchenal the right to re-
move or compel the street railway company to
remove the tracks on Hamburg Place.

It was entirely practicable to construct the
sewer without removing the tracks.
stated by Thomas B. Bryson, an engineer o
long experience in such work, as follows.

“In case the sewer should be constructed
by means of an open cut the earth on either
side of the cut must be supported by etee
sheet piling, which should be driven tow
enough to prevent material from the outside
of the piling to flow under it into the trench.
This sheet piling, supported m the cus-
tomary manner by bracing from one side
to the other, would sustain the earth on
either side, and girders could then be lard

across the top of the sheet
ported on either

It was so

piling, sup-
side thereof by timbers,
to sustain the street railway above the
excavation;- or stock iron ‘I’ beams could
be used for girders, which would not

injured by their use temporarily for’ that
purpose, and could be subsequently sold for
approximately their original cost. If these
girders should be laid not more than eight



feet apart they would sustain the railway
of the complainant without any longitudi-
nal timbers between the girders and the
ties; if laid more than eight feet apart the
railway could be sustained by timbers un-
der the ties of the railway, and resting on
the girders, and running longitudinally with
the railway. Stock iron girders could read-
ily be obtained of any length desired *for
this purpose, and it would not be necessary
in deponent’s judgment, to drive piling to
support the street railway tracks, and de-
ponent does not think that that would be
either the most economical or the best prac-
tical method of doing the work.” (Case,
pp. 59 & 60.)

Similar statements* appear in affidavits of
other engineers. See affidavits of Reginald H.
Keays (case, pp. 61-2); Thomas J. Wasser
(case, pp. 63-4); Martin Schreiber (case, pp.
64-5, and p. 11), and George J. Roberts (case,
p. 10).

Frazer & Burchenal in order to make a profit,
or to increase their profit, have no right, in
law or in equity, to cast on. the street railway
company a part of the expense of the work
which they contracted to do. It is their duty
to perform their contract as it is written.
Middlesex Water Co. v. Knappmann Whiting
Co.,, 64 N. J. L., 240.

Every one of the authorities cited by counsel
for Frazer & Burchenal in which interruption
of street railway traffic was justified rests on
the necessity for doing so. Indeed, the word
“necessity” appears in nearly every opinion
in the cases relied on by the appellants, and
in the few cases in which that word does not
appear an equivalent expression is employed.



The law is no doubt correctly stated in the
following cases:

Clapp v. City of Spokane, 53 Fed., 515, holds
that a city may be restrained from constructing
a sewer in such a way and manner as to damage
a street railway, when it could be constructed
without causing such damage.

In Milwaukee Street Railway Co. v. Adlin, 85
Wis., 142, 55 N. W, 181, defendants, contractors
of the city, were restrained from paving in such
a way as to interfere with the operation of the
railway. The use of. the street is primarily for
public travel, and while to do the paving without
stopping the cars-was to increase the price, the
price was held to be a matter of contract, and
the fact of the increased cost was not to be con-
sidered.

In Des Moines City R. R. Co. v. City of Des
Moines, 90 la., 770, 26 L. R. A., 767, city con-
tractors, by direction of the city, ordered the rail-
way company to remove its tracks. It was held
that where the sewer could be constructed with-
out such removal an attempt to do so would be
unreasonable and should be restrained.

It is true that the street railway company,
yielding to the importunities of another firm of
contractors a year before, did remove its tracks
from another'part of Hamburg place in order to
diminish the cost of constructing another section
of the same sewer, and the tracks were out of
the street from December, 1913, until Labor Day,

—-that is, for nine months (case, p. 31).
The experience in that instance convinced the
street railway company that it was improper for
it to assume such a responsibility without a more
adequate reason than that contractors might
make more profit from their contract than its
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proper performance would probably yield to
them.

None of the affidavits -submitted on behalf of
*Frazer <& Burchenal deny that it is possible to
construct the sewer without removing the tracks.
They say, however, that it would cost more to do
the work in that way. The appellants’ affidavits
on that point were made by Frazer and Burche-
nal, the appellants, and one by Mr. Frederick
Lavis, which was endorsed by Mr. Percy H.
Ashniead.

I think a correct view of the obligation in-
curred by.Frazer & Burehenal is set forth in the
opinion of the late vice chancellor Emery (pp.
(71h8 of the case), that is, that the sewerage com-
missioners, whatever their powers may have been
in the matter, did not attempt to authorize Frazer
& Burchenal to remove the tracks, but re-
quired them to construct the sewer without doing
so, and that wherever it should be necessary to
interfere temporarily with a public utility Frazer
& Burchenal were required by the contract to
maintain the service at their expense; that is, in
the present casé, if it had been necessary to re-
move the tracks, they must pay the cost of doing
so, and of laying a temporary track, and restor-
ing jthe tracks when the work was done.

I respectfully submit that the .decree of the
court of chancery should be affirmed.

FRANK BERGEN,
Counsel for Public Service
Railway Company.
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STATE OF NEW JERSEY

PASSAIC VALLEY SEWERAGE
COMMISSIONERS

Contract and Specifications
for Building the

Central Portion of
SECTION 6

Main Intercepting Sewer

Station 26 + 00 to Station 40 + 00

From a point in Hamburg Place about 300
feet south of the grade crossing of the Central
Railroad of New Jersey, thence northerly
through the said Hamburg Place to a point
near Avenue L---a total distance of 1,400
linear feet.






Notice to Contractors

Notice is hereby given that the Passaic Valley Sewerage
Commissioners have designated Tuesday, the twenty-ninth
day of July, nineteen hundred thirteen, at two o’clock in
the afternoon, as the time when they will meet at their usual
place of meeting, Essex Building, Clinton Street, Newark,,
New Jersey, to receive proposals in writing for construct-
ing the Central Portion of Section 6 of the Main Inter-
cepting Sewer in the City of Newark.

. All bids must be made upon the blank form of proposal'
annexed hereto and should give the price of each item of
the proposed work, both in writing and in figures, and be
signed by the bidder with his business address and place of
residence.

Each bid must be accompanied by a certified check drawn
upon a National Bank or a Trust Company established in
the City of Newark or the City of New York, for two thou-
sand dollars ($2,000), payable to the Passaic Valley Sewer-
age Commissioners, such check to be returned to the bidder,
unless forfeited under the condition herein stipulated. This
check should not be enclosed in the sealed envelope contain-
ing the bid, but should be delivered to the Passaic Valley-
Sewerage Commissioners or their Clerk, who will give a
proper voucher for the deposit.

A bond in the sum of twenty thousand dollars ($20,000)
and in form approved by the Passaic Valley Sewerage Com-
missioners, with two or more sureties, or with a surety com-
pany as surety, will be required for the faithful perform-
ance of the contract. Sureties must be satisfactory to the
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Passaic Valley Sewerage Commissioners, and individual
-sureties must be residents of New Jersey.

Tbe party to whom the contract is awarded will be re-
quired to present forthwith to the Passaic Vglley Sewerage
Commissioners the names of the sureties or surety to be of-
fered, and to execute the contract and furnish the bond, duly
executed, with satisfactory sureties or surety, within six
days (not including Sunday) from the date of mailing of
2 uotice from the Passaic Valley Sewerage Commissioners
to the bidder, according to the address given by him, that
the contract is ready for signature; and, in case of his fail-
ure or neglect so to do, the Passaic Valley Sewerage Com-
missioners may, at their option, determine that the bidder
has abandoned the contract, and thereupon the proposal and
acceptance shall be null and void, and the check accompany-
ing the. proposal shall be forfeited to the Passaic Valley
iSewerage Commissioners.

Quantities.

All bids will be compared on the basis of the Engineer’s
Estimate of Quantities of work to be done, as follows :

Item 1—Earth excavation and refilling, in trench,

for 150-inch concrete Sewer .........cceeee... 1,400 linear feet.
Item 2.—Concrete masonry, in trench, Portland ce-

ment mortar - 4,500 cubic yards.
Item 3.—Brick masonry, in manholes, Portland ce-

ment mortar and appurtenant work 50 cubic yards.
Item 4—Rock excavation, in trench ............... - 300 cubic yards.

The quantities are approximate only, being given as a
basis for the comparison of bids, and the Passaic Valley
Sewerage Commissioners do not expressly or by implication
agree that the actual amount of work will correspond there-
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with, but reserve the right to increase or decrease the
amount of any class or portion of the work as may he deem-
ed necessary by the Engineer,

It is the purpose of the Passaic Valley Sewerage Com-
missioners not to award the contract to any bidder who does-
not furnish evidence satisfactory to them that he is respon-
sible, and that he has sufficient capital, ability, experience
and plant to enable him to prosecute the same successfully,,
and to complete it within the time named in the Contract.

The attention of bidders is especially called to Articles
X, XI, XIV and XV, in the proposed form of contract.

The Passaic Valley Sewerage Commissioners reserve the
right to reject any or all bids, or to accept any bid should
they deem it to be for their interest so to do.

Passaic Valley Sewerage Commissioners.

FRANCIS CHILD,

Chairman»

JOHN S. GIBSON,
Cleric.

Office of the Passaic Vall ey Sewerage Commissioners,

31 Clinton St., Newark, N. J., June 10, 1913.



Proposal for Constructing Central Portion of

Section 6 of the

Passaic Valley Main Intercepting
Sewer

IN

NEWARK, NEW JERSEY.

To the Passaic Valley Sewerage Commissioners:

The undersigned, as bidder, declares that the only persons
-or parties interested in this proposal as principals are named
-on page 8; that the proposal is made without collusion with
any other person, firm or corporation; that he has carefully
examined the location of the proposed work, the annexed
proposed form of contract and bonds and the drawings
therein referred to; that he proposes and agrees, if this pro-
posal is accepted, to contract- with the Passaic Valley
iSewerage Commissioners in the form of the copy of the con-
tract deposited in the office of the Passaic Valley Sewerage
Commissioners, to provide all necessary machinery, tools,
apparatus and other means of construction, and to do all the
work and furnish all the materials specified in the contract,
in the manner and time therein prescribed, and according
to the requirements of the Engineer as therein set forth,
and that he will take in full payment therefor the follow-
ing sums, to wit:—



Item 1.——For earth excavation and refilling, in trench,,
above sewey grade, for 150-inch concrete sewer, and includ-
ing excavations and refilling for manholes, branches and all
other structures appertaining to the sewer not otherwise
specified; for furnishing, excavating for and laying under-
drain; for disposal of material by removal or by refilling
of trenches, rolling, ramming, and watering when required,
including sheeting and shoring, bridging and fencing, and
removal of same ; for all diking ; for all pumping or bailing,
or otherwise disposing of water; for all protection and re-
storation of buildings, fences, existing sewers, cisterns, cul-
verts, water pipes, gas pipes, house drains, etc. ; for removal,
maintenance and replacement of plank or timber roadway
and grade-crossing gates, etc., as specified in Article IV,
Section 19; for all resurfacing of streets, accommodation
and protection of travel; and for all incidental work, the

linear foot.
Item 2.—For all concrete masonry, in trench, in place,
made with Portland cement mortar, including all plastering

of same, all forms, and all setting of iron work; and for all

incidental work, the sum of .......ccccooonneen ..
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Item 3.—For all brick masonry, in manholes, laid with
Portland cement mortar, including all plastering, all temp-
lets, and all setting of iron work; and for all incidental

swork, the SUM Of ...ooviiiiiiiiiiie e .

Item 4.—For all rock excavation, in trench or in excava-
tions for special structures, as outlined in Article IV, Sec-
tion 15, including disposal of material by removal or other-
wise as may be required; and for all incidental work, the

Item 5.—For all lumber and for all sheeting and shoring,
in trench or in excavations for special structures, left in
place by order of the Engineer, the sum of twenty dollars
($20) per thousand feet B. M. so. left in place up to 200
thousand feet B. M. will be paid. If more than 200 thou-
sand feet B. M. is left in place by order of the Engineer
the fair market value of the.quantity in excess of that
amount will be paid.

If lumber so used for sheeting and shoring is required to
be cut, and one-half or more in length is so left in place, the
whole amount of such lumber will be included in the meas-
urement and paid for; if less than half of the whole length
is left in place, double the amount left in place will be paid
for.
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Lumber used for sheeting and shoring and not required*
to be left in place by the Engineer will not be paid for.

Item 6.——For extra work, if any, performed in accordance
with Article X VI of the annexed form of Contract, the rea-
sonable cost of the work as determined by the Engineer,,
whose determination shall be final, plus 15 per cent, of such,
cost.

If this proposal shall be accepted by the Passaic Valley
Sewerage Commissioners, and the undersigned shall fail to.
contract as aforesaid, and to give a bond in the sum of twen-
ty thousand dollars ($20,000) in form and with sureties or
surety satisfactory to the Passaic Valley Sewerage Commis-
sioners, within six days (not including Sunday) from the-
date of the mailing of a notice from the Passaic Valley
Sewerage Commissioners to him, according to the address
herewith given, that the contract is ready for signature, then
the Passaic Valley Sewerage Commissioners may at their
option determine that the bidder has abandoned the contract,,
and thereupon the proposal and acceptance shall be null and
void, and the certified check for two thousand dollars:
($2,000) accompanying this proposal shall become the prop-
erty of the Passaic Valley Sewerage Commissioners; other-
wise the accompanying check shall be returned to the under-
signed. (Signature of bidder, with residence and business
address.)
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The names and residences of all persons and parties in-
terested in the foregoing bid, as principals, are as follows:

Notice: Give first and last name in full, and in case of corpora-
tions, give names of President, Treasurer and Manager.

The bidder is requested to state below what work of a
character similar to that included in the proposed contract
he has done, and give references that will enable the Pas-

saic Valley Sewerage Commissioners to judge of his experi-
ence, skill and business standing.
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If the bidder can give the names and addresses of the'
proposed sureties or surety company that will sign the bond*
he is requested to do so below 5the names will not .be made'

public.
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Proposed Form of Contract
State of New Jersey

Passaic Valley Sewerage Commis-
S10NErs

BContract for the Construction of the Central Por-
tion of Section 6 of the Passaic Valley Main
Intercepting Sewer in the City of Newark, New

Jersey.

Passaic Valley Sewerage Commissioners, a body corpor-
ate, organized under the laws of the State of New Jersey,
herein acting without personal liability to any member
thereof, and

hereinafter designated as the Contractor, agree as follows :

Articie I. The Contractor shall do all work and fur-
nish all tools, labor and materials, except as hereinafter
specified, necessary or proper for performing and complet-
ing the work herein specified.

Art. II. The word “Commissioners” shall mean the
Passaic Valley Sewerage Commissioners or any board or
officer duly authorized to act in the execution of the work
covered by the contract.

10
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The word “Engineer” shall mean the person holding the
position or acting in the capacity of Chief Engineer to the
Passaic Valley Sewerage Commissioners.

Wherever in the specifications or upon the drawings the
words “as directed,” “as required,” “as permitted,” or words
of like effect, are used, it shall be understood that the direc-
tion, requirement or permission of the Engineer is intended,
and similarly, the words “approved,” ‘“acceptable,” “satis-
factory,” or words of like import, shall mean approved by
or acceptable or satisfactory to the Engineer.

Akt . I11.  All work under this contract shall be done to
the satisfaction of the Engineer, who shall in all cases de-
termine the amount, quality, acceptability, and fitness of the
several kinds of work and materials which are to be paid
for hereunder, and shall decide any questions which may
arise as to the fulfillment of this contract on the part of the
Contractor, and his determination and decision thereon shall
be final and conclusive; and such determination and decis-
ion, in case any question shall arise, shall be a condition
precedent to the right of the Contractor to receive any money
hereunder.

ARTICLE IV. SPECIFICATIONS.

Section 1. The work known as the central portion of
Section 6 of the Passaic Valley Main Intercepting Sewer is
located in the City of Newark, and consists of a concrete
sewer extending on Hamburg Place, about 300 feet south of
the grade crossing of the Central Railroad of New Jersey,
thence northerly through the said Hamburg Place to a point
near Avenue L—a total distance of about 1,400 feet, together
with all structures appertaining thereto. Its location and
general character are shown on a set of drawings consisting
of a title page and three drawings, in the office of the Commis-

Engineer
to decide.

Location and
eneral
escription.
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sioners, entitled “State of New Jersey, Passaic Yalley
Sewerage Commissioners, Main Intercepting Sewer, Con-
tract Drawings,. Northerly Portion of Section 6, City of
Newark,” signed by William M. Brown, CHief Engineer,
'dated January 20, 1913, and bearing Accession Numbers
B 1490 to B 1492 inclusive and B 1494.

The work is to be constructed in accordance with working
drawings to be furnished from time to time,by the Engineer.

Sect; 2. The Contractor shall furnish and do everything,
except as herein otherwise provided, necessary to complete
the work in accordance with the terms of the contract and
with the requirements of the Engineer thereunder. He is
to make the requisite excavations for building the sewer,
Tranches, and all other appertaining structures; to strip all
loam ; to do all ditching, tunneling, diking, pumping, bailing
and draining, and furnishing and laying of underdrain, if
required; to do all sheeting, shoring, bracing and support-
ing; to do all fencing, lighting and watching; to make all
provisions necessary to maintain and protect existing struc-
tures of whatever kind; to repair all damage done to such
structures ; to provide all bridges, fences or other means of
access to houses or other premises; to construct all founda-
tions, all brick, cement, stone and timber work; to set in
place all iron work; to build all roadways and refill all
trenches and other excavations; to clean away all rubbish
and surplus material; to furnish all materials (except those
mentioned as furnished by the Commissioners), tools, im-
plements and labor required; to take up, relay, maintain
and repair existing plank or timber roadway on Hamburg
Place; and to do all other things necessary to build and put
in complete working order the specified section of sewer.
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Sect. 3. All iron work, such as manhole frames and
covers, and manhole steps, will he furnished by the Commis-
sioners, and will'he delivered as near the work as can he
conveniently done, and the cost of placing the same in the
work shall he included in the price hid per cubic yard for
brick masonry and fox concrete in trench.

Sect. 4. The. Contractor shall, at his own expense, con-

vey the materials furnished by the Commissioners from
where they are delivered, and store the same in the vicinity
of the works. He shall he responsible for loss incurred or
damage done to materials furnished by the Commissioners
from the time of their delivery until the work is accepted.

' Sect. o.

The plots of borings, pipes and other under-
ground objects are supposed to be approximately correct, but
should they be found to be othérwise, or should the Contrac-
tor. encounter quicksand, springs, demoralized rock or other
difficulties, he shall have no claim on that account, it being
understood that the Commissioners do not warrant the plot
of underground objects to be even approximately correct.

sect. 6. All work, during its progress and on its com-
pletion, shall conform to the lines and levels given by the
Engineer, and shall be built in accordance with the contract
drawings and directions given from time to time by him,
subject to such modifications and additions as shall be deem-
ed nécessary by him during its execution; and in no case
will any work in excess of the requirements of the drawings
and specifications be paid for unless ordered in writing by

the Engineer.

sect. I. The Contractor shall not (except after consent
from the proper parties) enter or occupy with men, tools or
materials any land outside the rights-of-way shown on the
contract drawings. "

Certain
ironwork
furnished by
Commissione

Contractor
responsible fd
materials.

Boring plots
not warrantee

Work to con-
form to lines,
grades, etc.

Modifications

Private
lands.
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The Contractor shall, whenever so required by the Engi-
neer, erect and maintain fences, along the'roadway and
around the grounds occupied by him, of such a character as
will be sufficient for the protection of the adjoining property.

Sect. 8. Wherever it is necessary to cross roads or rail-
roads the Contractor shall, at his own expense, provide suit-
able and safe bridges or other sufficient crossings for the
accommodation of the travel on said roads; and shall main-
tain the same in good and safe condition until the roads can
be restored to as good condition as before, when he shall re-
move all bridges and other temporary expedients,- and shall
restore said roads to a condition suitable for use; all to be
satisfactory to the Engineer. The Contractor shall give rea-
sonable notice to the owners of railroads and private ways
before interfering with them.

Sect. 9. The Contractor shall provide watchmen, red
lights and fences at his own expense, and take all such other
precautions as may be necessary to protect life and property,
and shall be liable for all damage occasioned in any way by
his act or neglect, or that of his agents, employees or work-
men.

Excavation.

Sect. 10. The Contractor shall use bucket excavators as
far as possible in streets and private lands, and confine his
surface operations to within reasonable distances of the
trench and shaft locations. The Contractor shall provide
such forms, spikes, nails, troughs for plumb lines, etc., and
such assistance as may be required by the Engineer for
giving lines, grades, etc., and the Engineer’s marks shall be
carefully preserved. Hoisting and working shall be sus-
pended for such reasonable time as the Engineer shall deem
necessary to transfer lines into excavations, and the Con-
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tractor shall make no claim on that account. All surfacing
material within the, location of the work, including loam,
pavements, paving gravel, cinder road material, broken
stone, etc., shall be removed and kept separate, as may he
directed, to be again used in repaving or resurfacing the
streets, roads or grounds, as directed by the Engineer.

sect. 11. The trench and other excavations in which the
sewer and appurtenances are to be constructed shall be ex-
cavated in all cases in such manner and to such depths
and widths as will give suitable room for building the
structures they are to contain, and for bracing and support-
ing, pumping and draining.

Sect. 12. The Contractor shall furnish, put in place
and maintain such sheeting, bracing, etc., as may he re-
quired to support the sides and roof of the excavations
(whether above or below sewer grade), and to prevent any
movement which could in any way injure the masonry,
diminish the width necessary for proper drainage, or other-
wise injure or delay the work; all slides shall be at his cost.

If the Engineer is of the opinion that at any point suffi-
cient or proper supports have not been provided, he may
order additional supports at the expense of the Contractor,
and the compliance with such orders shall not relieve or re-
lease the Contractor from his responsibility for sufficiency
of such supports.

sect. 13. The sewer grade referred to in the specifica-
tions is as follows: Where a timber foundation is used, it
is the under side of the ribs or sills or pile caps. Where no
timber foundation 1s used, it is the under side of the ma-
sonry or concrete indicated on the plans.

sect. 14, All materials shall be so placed as not to en-
danger the work, and so that free access may be had at any
time to all parts of the excavations, and to all hydrants and

Care of
surface
materials.

Trench, etc.

mSheeting and
bracings.

Additional
supports.

Sewer grade.

Piling of
materials.
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water gates and other valves in the vicinity. They shall be
kept neatly piled,* so as to inconvenience as little as possible
thelpublic travel or the aidjoining tenants. Reasonable prol
visions, satisfactory to the Engineer, shall be 'made for
travel on streets, roads, railroads and private ways.l

Sect. 15. Only such ledge or rock as, in the opinion of
the Engineer, requires blasting for its removal, and boulders'
of one-half cubic yard or more in volume, which are removed
from the trench or excavations for special structures, will
be estimated as rock excavation.

Rock, in trench, will be measured and paid for from the
surface to a depth of 16 inches below the bottom of the in-
side of the sewer, and for a width three feet greater than
the inside width' of the sewer, and the special structures as
Shown on contract plans. If the Contractor excavates rock
in trench or other excavations, to greater depths or widths
than shown on the drawings, he shall refill this excess depth
or width with dry rock packing or concrete at his own ex-
pense, to the satisfaction of the Engineer.

Sect. 16. In rock excavation, it is especially required
that the blasting shall be conducted with all possible care,
so as to avoid injury to persons and property ; that the rock
shall be well covered and sufficient warning shall be given
to all persons in the vicinity of the work before blasting;
that care shall be taken to avoid injury to gas and water
pipes, sewers, drains or other structures; that caps or other
exploders shall not be kept in the same place in which dyna-
mite or other explosives are stored, and not more than 100
pounds of explosives shall be stored in the vicinity of the
work at any time, except by special permission of the Com-
missioners; and that no blasting shall be done on Sunday,
and on weekdays blasting shall not be done between the hours
of 6:30 p. m. and 6:30 a. m., except by special permission
of the Engineer.
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The Contractor shall, in addition to observing all city or
town ordinances relating to storage and handling of explos-
ives, as required in Article X, also conform to any further
regulations which the Commissioners or their Engineer may
deem necessary in this respect.

sect. 17. The Contractor is to furnish sufficient pump-
ing plant, and is to provide and maintain drainage in the
trench and other excavations satisfactory to the Engineer;
water is not to be allowed to rise on any masonry until mor-
tar has set to the satisfaction of the Engineer, and no stream
of water shall be allowed to flow over the masonry until such
time as the Engineer may direct.

All water pumped or bailed from the trench or other ex-
cavations shall be conveyed to a suitable point of discharge'
in a manner satisfactory to the Engineer.

Sect. 18, Care shall be taken not to move, without the
consent of the Engineer, any sewers, drains, water or gas
pipes, or other structures; and in crossing these or in run-
ning parallel with or near them they shall be sustained
securely in place until the work is completed.

Whenever it is necessary to interfere with said structures,
the Contractor shall maintain their respective services, and
if necessary for that purpose shall lay temporary water, gas
or other pipes. He shall repair all damages done to any of
said structures, and shall keep them in repair until six
months after the-completion of the work on the section. He
shall leave them in as good condition as they were previous
to the commencement of the work.

If so directed by the Engineer, permanent changes of loca-
tion of said structures, not indicated on the plans or in the
specifications, shall be made by the Contractor to meet the
requirements of the sewer and appurtenances, and new work,
shall be added when necessary to leave all in good working,

Drainage,

AN ger?al°f

structures,



18

ment ordef. The cost of such permanent changes, not indicated

on the plans or in the:specifications, is to be paid for as
extra.work, on the valuation of the Engineer and depending
upon his decision as to whether the work done is or is not
included in the work required of the Contractor under this
contract. Any damage done or caused to said pipes or other
existing structures by act or neglect on his part is to be paid
for by the 'Contractor.'

vai anday®  Sect. 19. The Contractor shall remove the existin%

cement. piank or timber roadway on Hamburg Place from a point
near Avenue L to beyond the grade crossing of the Central
Railroad of New Jersey, and relay the plank or timber road-
way upon a foundation prepared, by regrading or otherwise,
along the northerly side of Hamburg Place between the
limits above stated. The removal of this plank or timber
roadway, from its present position to the new location de-
signated, shall be done as one piece of work, at such a time,
either at night or on Sunday, as to be of least inconvenience
to traffic, and at a time prior to the disturbance of the street
surface for any construction work hereunder. At the com-
pletion of the construction work and at a suitable time after
the refilling and settlement of trenches and other excava-
tions, the Contractor shall remove the plank or timber road-
way from its temporary location along the northerly side of
the street and relay it in its original location. The Contrac-
tor shall maintain this roadway in its temporary location
and replace it in its original location, at the completion of
his work, in a condition at least equal to that in which he
found it and acceptable to the Engineer. The Contractor
shall furnish for the maintenance and for the replacement
such new plank, railroad ties or timber material as may be
required.

sing The Contractor shall arrange with the Central Railroad
of New Jersey, at his own expense, for the removal and re-
placement of the grade-crossing gates and the gate-tender’s
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house at Hamburg Place and plank crossing of tracks, so as
to admit the transference of traffic to the northerly side of
Hamburg Place during the construction of the work under
this contract.

Payment for the work done and materials furnished un-
der this section shall be included in that made under Article
XVIII, Item 1.

Fiimma.

Sect. 20. The sewer in trench shall be backfilled with
such of the excavated material and in such order as may be
from time to time directed by the Engineer. Wherever he
deems the excavated material unsuitable, he may require the
Contractor to furnish suitable material, to be paid for in
accordance with Article X VIII, Item 6, unless otherwise
provided for. The backfilling up to the springing line of
the sewer shall be done before the arch is turned, and the
bracing inside the sewer shall be left in place until the re-
moval is directed by the Engineer. The backfilling must be
brought up evenly on both sides of the sewer, so that no un-
balanced pressures can be thrown upon the masonry. The
sewer invert andlits side walls shall be braced, if so required,
and the work of backfilling shall be so conducted as not to
disturb the masonry.

The surfacing of ground and streets and elsewhere shall
in all cases be left in as good condition as it was previous to
the commencement of the work; when of gravel or broken
stone, it shall be well rolled with a heavy roller; and the
whole work of refilling and resurfacing shall be done, as far
as possible, in a manner to prevent after settlement.

The Contractor shall keep the surface over and along the
trench excavation in a safe and satisfactory condition for a
period of six months after the work contemplated in this
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contract is completed, and shall be responsible for any acci-
dent that may occur on account of the defective condition of
such surface.

All surfaces and all structures in the vicinity of the
work shall be protected, and if injured shall be repaired or
replaced. All trees in the vicinity shall be protected. The
Contractor shall assume all risk and damage, if any, from
loss or injury to trees in the vicinity of the work.

As the work progresses, all rubbish or refuse and all un-
used materials and tools shall be removed at once from the
ground. Wherever the clearing of rubbish or the repairing
of street surfaces, fences or other damage is neglected, the
Engineer will give notice to that effect to the Contractor:
and if said rubbish be not removed or said repairing be not
done within three days thereafter, or if the Contractor does
not at once take the necessary precautions to ensure safety
to travel, the Engineer may employ other parties to do such
work, and the expense thus incurred will be deducted from
any moneys due or that may become due the Contractor.

sect. 21. Eo excavatedlmaterial except road surfaces
and a limited amount of sand and gravel to be used for
masonry, the limit of which shall be determined by the En-
gineer, shall be left on streets or other surfaces, bu't such
material shall be either backfilled or carted away as fast as
taken out. Surplus material shall be removed by the Con-
tractor unless claimed by the Commissioners or others en-
titled thereto.

Materials and Workmanship.

Cement.

Sect. 22. Portland cements shall be used in the work.
They shall be of the best American brands. They shall be
subject to inspection and rigorous tests by the Engineer.
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Ii general, tests will conform to the methods recommend-
ed by the Committee of the American Society of Civil Em
gineers in “Uniform Tests of Cement*”

Hone shall be used or remain on the work but that'which
has been approved by the Engineer.

The Contractor shall at all times keep in store at some
convenient point near the Work a sufficient quantity of
cement to allow ample time for tests to be made without de-
lay to the work of construction.

The Engineer shall be notified at once of each delivery
of cément. It shall be stored in tight buildings, and each
cask or package must be raised several inches above the
ground by blocking or otherwise.

Mortar.

Sect. 23. Mortar shall be prepared by mixing cement
in perfect condition with clean, moderately coarse, sharp
sand, free from foreign matter, and clean water, all to be of
quality satisfactory to the Engineer.

Unless otherwise directed by the Engineer, these ingredi-
ents shall be mixed in the following proportionsi For con-
crete work, one part of cement to two parts of sand; for
brick work, in manholes, One part of cement to three of sand.

When ordered by the Engineer, the above proportions
shall be varied, and he shall make what in his judgment is
a fair compensation for each change. The mortar shall be
freshly mixed for the work in hand. Ho mortar shall be
used that has become hard and set.

Concrete.

Sect. 24. Concrete shall be composed of clean screened
gravel or broken stone, four parts, mixed with mortar of the
quality and quantity above described. The concrete shall be
mixed ih approved mechanical mixers, unless, for small
amounts, otherwise permitted by the Engineer.
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The mixing in each batch shall be first dry and then of
the wet materials to the satisfaction of the Engineer.

The gravel or broken stone shall vary in size from *4 inch
in diameter to [ 7* inches in diameter, and its size shall
vary so that, in the mixture of one part of cement, two
parts of sand and four parts of stone, the void spaces in the
stone shall be completely filled with mortar.

The concrete when placed in the trench must be so manip-
ulated, compressed and tamped as to form a compact, dense
concrete of the best quality, with all the interstices between
the stones entirely filled with mortar. Should voids be dis-
covered when the forms are taken down, the defective work
is to be removed and the space refilled with rich concrete or
mortar within 24 hours thereafter, in a manner satisfactory
to the Engineer. After the concrete is in place, care shall
be taken to prevent any stress therein tending to injure it.

Centers satisfactory to the Engineer, made to fit the
curves and shapes of the work, and satisfactory moulds and
forms shall be provided and used by the Contractor, and
when they lose their proper dimensions or shapes they shall
be replaced by others. They shall be clean when used. They
shall be satisfactorily supported and shall remain in place
a time satisfactory to the Engineer, before striking.

The forms shall be set true to lines; shall be firmly se-
cured, so that they will not get out of place while the masonry
is being laid; shall be smooth, and so tight that none of the
liquid in the mortar can escape.

When the work is done under such conditions that mortar
in the masonry is liable to freeze, the Contractor shall at
his own expense thoroughly heat the concrete materials and
the water, and shall thoroughly protect the masonry from
damage by rain and frost before and after laying. ~No work
shall be done on masonry when the physical conditions are
such, in the opinion of the Engineer, that good work cannot
be secured.
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In joining new concrete masonry to old, such provisions,
shall he made of steps, dovetails or other devices as may be
prescribed, and the old masonry shall be thoroughly cleaned
and roughened before the new is joined to it.

The quantity of concrete to be paid for will be determined
by number of cubic yards actually built in conformity to the
plans and the orders of the Engineer.

Where excavations in trenches or other excavations’ are
made outside the limits defined on plans, they shall be filled
by the Contractor at his own expense by rock filling, con-
crete satisfactory to the Engineer, or gravel filling, as
directed.

Brick Masokry.

Sect. 25. The sewer manholes shall be built of brick
laid in Portland cement mortar, one part cement to three
parts sand, of size and dimensions shown on contract draw-
ings.

The brick shall be of fair quality, of compact texture, with
crushing strength not less than 5,000 pounds per square inch.

They shall equal samples of brick in the Engineer’s office
marked “Samples of Brick for Use in Manholes in the Pas-
saic Valley Main Intercepting Sewer.”

Competent mechanics shall he employed for laying this
work.

The outside of the manholes shall be plastered with %-
inch thickness of Portland cement mortar, of the quality

used in laying the manholes. The quantity of brickwork to
be paid for will be determined by measurements or estimates

of number of cubic yards actually built in conformity to the
drawings and to the orders of the Engineer.
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Ironwork list Masonry.

Sect. 26, The Contractor shall build into the masonry
wherever required; and in the manner directed; ironwork
that may be furnished by the Commissioners, consisting of
manhole steps and manhole frames and covers.

The price for the work is to be included in the price bid
for concrete and brick masonry.

Structures.

Sect. 27. The foundation of the sewer, in trench, and
for special structures and connecting sewers, may be earth
or timber, according to local conditions. The precise char-
acter of the foundation and the section at any given point
cannot be determined in advance, but will be decided upon
by the Engineer as occasion demands.

Sect. 26. Where required by the Engineer, drainage
shall be effected by an underdrain pipe below the sewer.
The underdrain shall be of ample size to safely provide for
the drainage as found in the trench or other excavations, and
shall be laid to line and grade given by the Engineer. It
shall be Akron or equivalent drain pipe, straight and sound;
it shall be carefully bedded and surrounded by broken stone
or gravel, and the joints made tight enough to prevent gravel
or sand from passing through. If necessary, the joints shall
be wound with thin cloth.

The whole cost of excavation, furnishing, laying, winding
aiid refilling around the pipe is to be included in the price
bid per linear foot of trench (Article X VIII, Item 1).

sect. 29. The Contractor must exercise great care to
prevent the material under this sewer from washing away,
and the pumps must be shifted frequently to avoid drainage
from too long a distance.
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All drainage pipes must be led to drainage wells outside Pump wellf-
the trench, and after pumps are shut down the drains must
be securely sealed off at the wells.

The masonry work shall be satisfactorily watertight;An watertight
addition to the general good quality of the concrete in the
sewer, the whole upper face of the concrete, in the trench,
shall be thoroughly plastered with a %-inch thickness of seweru’he
standard Portland cement mortar. The cost of this plaster-
ing 1s to be included in price bid per cubic yard of concrete.

sect. 30. The inside of the sewer shall be scraped and sewers,
neatly pointed and left sound and smooth.

As fast as the work is completed the sewer shall be care-
fully cleaned and kept free from all refuse or rubbish.

General Sections.

sect. 31. Whenever the Contractor is not present in any orders,
part of the work where it may be desired to give directions,
orders may be given by the Engineer, and shall be received
and obeyed by the superintendent or foreman who may have
charge of this particular work in reference to which orders
are given.

sect. 32. Necessary sanitary conveniences for use of
laborers on the work, properly secluded from public observa-
tion, shall be constructed and maintained by the Contractor
in such manner and at such points as shall be approved by
the Engineer, and their use shall be strictly enforced.

The buildings, shanties or other structures for housing the Shanties,
men will be permitted only at such places as the Engineer
shall approve, and the sanitary condition of the grounds in
or about such shanties or other structures must at all times
be maintained in a manner satisfactory to the Engineer.
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Sect. 33. On or before the completion of the work, the
Contractor shall, without charge therefor, thoroughly clean
the interior of the sewer, tear down and remove all buildings
and other temporary structures built by him, remove all
rubbish of all kinds from grounds which he has occupied,
and leave the line of work in clean and neat condition.

Sect. 34. The Contractor shall neither permit nor sulL
fer the introduction or use of spirituous liquors upon or
about the work embraced in the contract or upon any of the
grounds occupied by him.

Sect. 35. The drawings and specifications are intended
to be explanatory of each other, but should any discrepancy
appear or any misunderstanding arise as to the import of
anything contained in either, the explanation of the Engi-
neer shall be final and binding on the Contractor.

Any corrections of errors or omissions in plans and specifi-
cations may be made by the Engineer when such correction
is necessary for the proper fulfillment of their intention as
construed by him.

Art. V. The Contractor shall commence work within
ten days after the execution of this contract by the Com-
missioners, at such points as the Engineer may direct, and
shall thereafter continue it at such points and in such order
of precedence as the Engineer may from time to time direct.

No portion of the work in Hamburg Place between Jabez
Street and Avenue E shall be executed in the interval de-
tween May 1st and Labor Day. During this time the street
surface shall be unbroken and the traffic uninterrupted.
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The rate of progress shall be such that the whole work
shall be performed in accordance with the terms of this con-
tract on or before May 1, 1915, unless and except as any
part may be delayed under the provisions of Article 1X.

The time in which the whole of this contract is to he per-
formedl, and the work is to he completed, is of the essence of
this agreement.

Art.'VI. The Commissioners and the Engineer, agents,
and employees of the Commissioners, may, for the purposes
already specified, and for any other purposes, enter upon
the work and the premises used by the Contractor, and the
Contractor shall provide safe and proper facilities therefor;
The other Contractors of the Commissioners may also, for
all the purposes which may be required by their contracts,
enter upon the work and the premises used by the Contrac-
tor.

Any differences or conflicts which may arise between the
Contractor and other Contractors of the Commissioners in
regard to this work shall be adjusted and determined by the
Engineer.

Art. VII. The inspection of the work shall not relieve
the Contractor of any of his obligations to fulfill his con-
tract as herein prescribed, and any defective work shall be
made good and unsuitable materials may be rejected, not-
withstanding that such work and materials have been pre-
viously overlooked by the Engineer and accepted or esti-
mated for payment. If the work or any part thereof shall
be found defective at any time before final acceptance of the
whole work, the Contractor shall forthwith make good such
defect, in a manner satisfactory to the Engineer, and if any
material brought upon the ground for use in the work, or
mselected for the same, shall be condemned by the Engineer
as unsuitable, or not in conformity with the specifications,
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the Contractor shall forthwith remove such materials from
the vicinity of the work. Nothing in this contract shall be
construed as vesting in the Contractor any right of property
in the materials used after they have been attached or affixed
to the work or the soil, but all such materials shall, upon
being so attached or affixed, become the property of the Com-
missioners.

Abt. VIII. The Contractor shall employ only compe-
tent men to do the work, and whenever the Engineer shall
notify the Contractor, in writing, that any man on the work
is, in his opinion, incompetent, unfaithful, disorderly or
otherwise unsatisfactory, such a man shall be discharged
from the work, and shall riot again be employed omit, ex-
cept with the consent of the Engineer.

Abt. IX. The Commissioners may delay the beginning
of the work or any part thereof if they shall not have ob-
tained possession of the land in or upon which the same is
to be performed. The Contractor shall have no claim for
damages on account of such delay, but shall be entitled to
so much additional time wherein to perform and complete
this contract on his part as the Engineer shall certify in
writing to be just.

Abt. X. The Contractor shall keep himself fully in-
formed of all existing and future State and National laws
and municipal ordinances and regulations in any manner
affecting those persons engaged or employed in the work, or
the materials used in the work, or in any way affecting the
conduct of the work, either with respect to hours of labor
or otherwise and of all such orders and decrees of bodies or-
tribunals having any jurisdiction or authority over the same.
44 any discrepancy or inconsistency is discovered in the-
drawings, specifications or contract for this work in relation
to any such law, ordinance, regulation, order or decree, he.
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shall forthwith report the. same to the engineer in. writing.
He shall at all times himself observe and comply with, and
shall cause all.his. agents and employees to observe and com-
ply with, all such existing and future laws, ordinances,, reg-
ulations, orders and decrees; and shall protect and indemnify
the Commissioners and their officers and agents against, any
-claim or liability arising from or based on the violations of
Any such law, ordinance, regulation, order or decree, whether
by himself or his employees.

Axt. XX. The Contractor shall give his persoual atten-
tion constantly to the faithful prosecution of the work, shall
keep the. same under his personal control and shall not .as-
sign, by power of attorney or otherwise, nor sublet the work
cor any part thereof, without the previous written consent
of the Commissioners, and shall not, either legally or equit-
ably, assign any of the moneys.payable under this agree-
ment, or his claim thereto, unless by and with the like con-
sent of the Commissioners.

Art. XII. The Engineer may make alterations in the
line,, grade, plan, form, dimensions or materials of the work
or any part thereof, either before or after the commence-
ment of construction; if such alterations diminish the quan-
tity of work to be done, they shall not warrant any claim for
damages or for anticipated profits on the work that may be
dispensed with ; if they increase the amount of work, such
increase shall be paid for according to the quantity actually
done and at the price stipulated for such work under .this
-contract.

. Art. XIII. The Contractor shall take all responsibility
mf the work, and take all precautions for preventing injuries
to persons and property in or about the work; shall bear all
*losses restilting to him On account of the amount or char-
acter- of the work, or because the nature of the land in or
on which the work is done is different from what was esti-
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mated or expected, or on account of the weather, elements
or other cause; and he shall assume the defense of, and in-
demnify and save harmless, the Commissioners and their
officers and agents, from all claims relating to labor and ma-
terials furnished for the work; to inventions, patents and
patent rights used in doing the work; to injuries to any
person or corporation received or sustained by or from the
Contractor and his employees in doing the work, or in con-
sequence of any improper materials, implements or labor
used therein; and to any act, omission or neglect of the
Contractor and his employees therein.

Aet. XIV. If the work to be done under this contract
shall be abandoned, or if this contract or any part thereof
shall be sublet without the previous written consent of the
Commissioners, or if the contract or any claim thereunder
shall be assigned by the Contractor otherwise than as herein
specified, or if at any time the Engineer shall be of opinion,
and shall so certify in writing to the Commissioners, that the
conditions herein specified as to the rate of progress are not
fulfilled, or that the work, or any part thereof, is unneces-
sarily or unreasonably delayed, or that the Contractor has
violated any of the provisions of this contract, the Commis-
sioners may notify the Contractor to discontinue all work or
any part thereof; and thereupon the Contractor shall discon-
tinue such work or such part thereof as the Commissioners
may designate, and the Commissioners may thereupon by
contract or otherwise, as they may determine, complete the
work, or such part thereof, and charge the entire expense of
so completing the work or part thereof to the Contractor;
and for such completion the Commissioners for themselves
or their contractors may take possession of and use or cause
to be used in the completion of the work or part thereof any
of such materials, animals, machinery, implements and tools
of every description as may be found upon the line of said
work.
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All expenses charged under this article shall be deducted
and paid by the Commissioners out of any moneys then due
or to become due the Contractor under this contract, or any
part thereof; and in such accounting the Commissioners
shall not be held to obtain the lowest figures for the Work of
completing the contract or any part thereof, or for insuring
its proper completion, but all sums actually paid therefor
shall be charged to the Contractor. In case the expenses so
charged are less than thé sum which would have been pay-
able under this contract if the same had been completed by
the Contractor, the Contractor shall be entitled to receive the
difference ; and in case such expenses shall exceed the said

sum, the Contractor shall pay the amount of the excess to
the Commissioners.

Art. XV. The Contractor shall pay to the Commission-
ers all expenses, losses and damages, as determined by the
Engineer, incurred in consequence of any defect, omission
or mistake of the Contractor or his employees, or the making
good thereof, and shall also pay for each and every day that
he shall be in default in completing the work, as herein pro-
vided, the sum of twenty dollars ($20), which sum is hereby
agreed upon, not as a penalty, but as the damages which the
Commissioners will daily suffer by reason of such default.

Art. XVI. The Contractor shall do any work not herein
otherwise provided for, as authorized by resolution of the
Commissioners,-and when and as ordered, in writing, by the
Engineer or his agents specially authorized thereto in writ-
ing (provided that extra work estimated to cost less than
$100 neeéd not be authorized by the Commissioners), and
shall, when requested by the Engineer so to do, furnish item-
ized statements of the cost of the work ordered and give the
Engineer access to accounts, bills and vouchers relating
thereto. If the Contractor claims compensation for extra
work not ordered as aforesaid, or for any damage sustained,
he shall, within one weék after the beginning of any such

Commission
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work or -of the sustaining of any such damage, niake a writ-
ten statement of the nature of the work performed or dam-
age sustained, to the Engineer, and;shall, on or before the;
fifteenth day of the month succeeding that ogn which* any such
extra work shall have been done or any such damage shall
have been sustained, file with The Engineer an itemized
statement of the details and amount of such work or damage ;
and unless such statements shall be made as so required, his.
claim for compensation shall be forfeited and invalid, and
he shall nut be entitled to payment on account pf any such
work or damage.

The determination of the Engineer shall be final upon all!
questions of the amount and value of extra work.

Art. XVII. The Commissioners may keep ‘any moneys
Which\would otherwise be payable at any time hereunder”
and apply the same, or so much as may be necessary there-
for, to the payment of any expenses, losses or damages in-
curred by tfie Commissioners, and determined as herein
provided, and may retain, until all claims are settled, so*
much of such moneys as the Commissioners shall be of opin-
ion will be required to settle all 'claims against the Commis-
sioners and their officers and agents, specified in Article
XIII, and .all claims for labor on the work, and also all
claims for materials used in the work, or the Commissioners
may make such settlements and apply thereto any moneys
retained under this contract. If the moneys retained under
this contract are insufficient to pay the sums found by the-
Commissioners to be due under the claims for labor and ma-
terials, the Commissioners may, at their discretion, pay the
same, and the Contractor shall repay to the Commissioners
all sums so paid out. The Commissioners may also, with
the written consent of the Contractor, use any moneys re-
tained, due or to become due under this contract, for the
purpose of paying for both labor and materials for the
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work, for which claims have not been filed in the office of
the Commissioners. While it is understood that the security
required to be given by the Contractor is furnished by the
Contractor by his giving the bond accompanying this con-
tract, the Commissioners may, nevertheless, if they shall
mleem it just<an4 equitable so to do, cause any moneys re-
tained, due or to become due to be held and applied to. the
payment for labor or materials for which security is required
under the provisions of said section.

Akt. XVIII. The Commissioners shall pay and the
"Contractor shall receive as full compensation for everything
furnished and done by the Contractor under this contract,
including all work required but not included in the items
hereinafter mentioned, and also for all loss or damage aris-
ing out of the nature of the work aforesaid, or from the ac-
tion of the elements, or from any unforeseen obstruction or
«difficulty encountered in the prosecution of the work, and
for all risks of every description connected with the work,
and for all expense incurred by or in consequence of the sus-
pension or discontinuance of the work as herein specified,
.and for well and faithfully completing the work, and ethe
whole thereof, as herein provided, as follows:

Item 1.—For earth excavation and refilling, in trench,
above sewer grade, for 150-inch concrete sewer, and includ-
ing excavations and refilling for manholes, branches and all
other structures appertaining to the sewer not otherwise
specified; for furnishing, excavating for and laying under-
drain ; for disposal of material by removal, or by refilling of
trenches, rolliiig, ramming; and watering when required; in-
cluding sheeting and shoring, bridging and fencing, and re-
moval of same; for all diking; for all pumping or bailing,
or otherwise disposing of water; for all protection and re-
storation of buildings, fences, existing sewers, cisterns, cul-
verts, water pipes, gas pipes, house drains, etc.; for removal,

Prices for
work.
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maintenance and replacement of plank or timber roadway,
grade-crossing gates, etc., as specified in Article IV, Section
19 ; for all resurfacing of streets, accommodation and protec-
tion of travel; and all other incidental work, the sum of ..

per linear foot.

Item 2.—-For all concrete masonry, in trench, in place,
made with Portland cement mortar, including all plastering
of same, all forms, and all setting of iron work; and for all

incidental work, the sum o f.........ccooiiiiiiiiii,

($e<* e, ) per cubic yard.

Item 3.—For all brick masonry, in manholes, laid with
Portland cement mortar, including all plastering, all tem-
plets, and all setting of iron work; and for all incidental

work, 3116 SUM Of i, x

) per cubic yard.
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Item 4.—For all rock excavation, in trench or in excava-
tions for special structures, as outlined in Article 1Y, Sec-
tion 15, including disposal of material by removal or other-
wise as may be required; and for all incidental work, the

sum of

<2 A

($ ..) per cubic yard.

Item 5.—For all lumber used and for all sheeting and
shoring, in trench or in excavations for special structures,
left in place by order of the Engineer, the sum of twenty
dollars ($20) per thousand feet B. M. so left in place up
to 200,000 feet B. M., will be paid. If more than 200,000
feet B. M. is left in place by order of the Engineer, the fair
market value of the quantity in excess of that amount will
be paid. If lumber so used for sheeting and shoring is re-
quired to be cut, and one-half or more in length is so left in
place, the whole amount of such lumber will be included in
the measurement and paid for; if less thaii half of the whole
length is left in place, double the amount left in place will
be paid for. Lumber used for sheeting and shoring and not
required to be left in place by the Engineer will not be paid
for.

Item 6.—For extra work, if any, performed in accordance
with Article X VI, the reasonable cost of the work, as deter-
mined by the Engineer, whose determination shall be final,
plus 15 per cent, of such cost.

Akt. XIX. The Engineer shall, once in each month,
make an estimate in writing of the total amount of the work
done to the time of such estimate, and the value thereof.
The Commissioners shall retain fifteen per cent, of such esti-

Estimates and
payments.
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mated value as part security for the fulfillment of this con-
tract by the Contractor, and shall monthly pay to the Con-
tractor, 'while carrying on the work, the balance not retained
as .aforesaid, after deducting therefrom all previous pay-
ments and all sums to be kept or retained under, the pro-
visions of this contract. No such estimate or payment shall
be required to be made when, in the judgment of the Engi-
neer, the total value of the work done since the last estimate
amounts to less than five thousand’dollars' ($5,000)). Pay-
ment may at any time be withheld if the work is not pro-
ceeding in accordance with the contract.- The Commission*
ers may, if they deem it expedient so to do, cause estimates
to be made more frequently than once each months and they
may cause payments to be made more frequently to the Con-
tractor. The Commissioners may at their /option retain,
temporarily-or permanently, a smaller amount than as afore-
said, and may cause the Contractor to be paid, temporarily
or permanently, from time to time during the progress of
the work, such portion of the reserve as they deem prudent.

The Engineer shall, as soon as practicable after the com-
pletion of this contract, make a final estimate of the amount
of work done thereunder and the value of such work; and
the Commissioners shall, within sixty-five days after such
final estimate is so made, and is approved by the Commis-
sioners, pay the entire sum so found to be due hereunder,.
after deducting therefrom all previous payments and all
amounts to be kept and all amounts to be retained under the
provisions of this contract, including the five per cent." of
the amount of the contract to be retained as hereinafter pio-
vided for the making of repairs. All. prior partial estimates
and payments shall be subject, to correction in the final esti-
mate and payment.

Art, XX. The Commissioners may retain out of the-
moneys payable to the Contractor under this contract the
sum of five per cent, on the amount thereof, and .may ex-
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pend the same, in the manner hereinafter provided for, in
making snch repairs on said work as the Engineer may deem
expedient.

If, at any time during a period of six months from the
date of the final completion of the work contemplated in this
contract, as determined by the Engineer, any part of such
work shall, in the opinion of the Engineer, require repair-
ing, the Engineer may notify the Contractor, in person or
by mail, to make the required repairs. If the Contractor
shall neglect to make such repairs to the satisfaction of the
Engineer within three days from the date of giving or mail-
ing such notice, then the Engineer may employ other persons
to make the same. The Commissioners shall pay the ex-
penses of the repairs out of the sum retained for that pur-
pose. And upon the expiration of the said period of six
months, provided that the work shall at that time be in good
order, the Contractor shall he entitled to receive the whole
or such part of the sum last aforesaid as may remain after
the expense of making the said repairs, in the manner afore-
said, shall have been paid therefrom.

It is, however, agreed that the Commis3ioners may apply
or keep the sum so retained to or for the payment of other
claims arising and made payable by the Contractor under
the provisions of this contract, hut remaining unsatisfied.

Art. XXI. Xeither the inspection of the Commission-
ers, or Engineer, or any of their employees, nor any Order,
measurement or certificate by the Engineer, nor any order
by the Commissioners for the payment of money, nor any
payment for, nor acceptance of, the whole or any part of
the work by the Engineer or Commissioners, nor any exten-
sion of time, nor any possession taken by the Commissioners
or their employees, shall operate as a waiver of any provision
of this contract, or of any power herein reserved to the Com-
missioners, or any right to damages herein provided; nor

waiver,
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shall any waiver of any breach of this contract be held to be-
a waiver of any other or subsequent breach. Any remedy
provided in this contract shall be taken and construed as
cumulative, that is, in addition to each and every other'
remedy herein provided; and the Commissioners shall also-
be entitled as of right to a writ of injunction against any
breach of any of the provisions of this contract.

Art. XXII. Xo person or corporation, other than the
signer of this contract as Contractor, now has any interest
hereunder, and no claim shall be made or be valid, and
neither the Commissioners, nor any member or agent thereof,,
shall be liable for, or be held to pay, any money, except as.
provided in ARTICLES XI, XIV, XVIII, XIX and XX.
The acceptance by the Contractor of the last payment made
as aforesaid, under the provisions of ARTICLE XX, shall
operate as and shall be a release to the Commissioners and
every member and agent thereof, from all claim and liability
to the Contractor for anything done or furnished for, or re-
lating to, the work, or for any act or neglect of the Com-
missioners or of any person relating to or affecting the work,
except the claim against the Commissioners for the remain-
der, if any there be, of the amounts kept or retained as pro-
vided in ARTICLE XVII.
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In Witness Whereof, the said Passaic Valley Sewerage
*Commissioners have caused their corporate seal to be hereto
.affixed, and these presents to be signed by its Chairman and

Clerk, and the said .........ccccovvvvnieininnnnnn.

the Contractor, hereunto set/*C"A”diand , in triplicate,

this. ... day of. the year nine

teen hundred and thirteen.

PASSAIC VALLEY SEWERAGE COMMISSIONERS,

Chairman.

A ttest:

A ttest:

28~al°, ;0%
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BOND.

Know A1l Men By These Presents. That

are held and firmly bound unto the Passaic Valley Sewer-
age Commissioners in the sum of twenty thousand dollars
($20,000) lawful money of the United States of America,
to be paid to the Passaic Valley Sewerage Commissioners,
for which payment, well and truly to be made, they bind
themselves and their respective heirs, executors and admin-

istrators

jointly and severally, firmly by these presents.

Whereas, the said principal. . ha~1 made a contract with
the Passaic Valley Sewerage Commissioners bearing date

the. . .... day of. <0$” nineteen hundred
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:and thirteen, for constructing the central portion of Section
6 of the Passaic Valley Main Intercepting Sewer in the
-City of Newark in New Jersey:

Now, the Condition of This Obligation is Such,

That if the said principal. . shall well and truly keep and
perform all the obligations, agreements, terms and condi

tions of this said contract on ** "V ... part to be

kept and performed and shall also pay for all labor per-
formed and furnished and for all materials used, in carry-
ing out of said contract, then this obligation shall be void;
otherwise it shall remain in full force and virtue.

In Witness Whereof, we hereunto set our hands and

.seals on this. .<f<ilL........ day of. ., hineteen

hundred and thirteen. "
... (Seal)
(Seal)

*+(Seal)

t (Seal)
Attest:


















EXHIBIT A

Photograph showing trench sheathed with
piling.












EXHIBIT 1.

Chart showing record of cars arriving
at and departing from East Ferry and
Magazine Streets.
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EXHIBIT 2.

Chart showing record of cars at Ham
burg Place and Avenue L.
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EXHIBIT 4.

Chart showing record of cars at Ham
burg Place and Avenue L.
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Exhibit No. 1 for Complainant, Public
Service Railway Company.






New Jersey Court of Errors and Appeals

Between
Public Service Railway Com-

pany,
Complainant-Respondent.

and

James S. Frazer and Selben | On Bill, etc.
D. Burchenar, trading as -On Appeal from

Frazer & Burchenal, Decree in
Iefendants-Appellants, Chancery.
and

Passaic Valley Sewerage
Commissioners,

Respondents.

BRIEF FOR FRAZER AND BXJR-
CHENAL, DEFENDANTS-APPEL-

LANTS.

Statement of Facts.

This is an appeal from the Court of Chancery
On August 22, 1913, the defendants, Frazer and
Burchenal, entered into a contract with the le
spondent, Passaic Valley Sewerage Commissioners,
for the construction of the central portion of Sec-
tion 6 of the Passaic Valley Trunk Sewer located
in the City of Newark, and running from, a point
in Hamburg Place about 300 feet south of the grade
crossing of the Central Railroad Company of New
Jersey, then northerly through Hamburg Place to



a point near (about 150 feet) northwest of Avenue
L—a total distance of 1,400 feet (Exhibits, p. 1).

The sewer as located by the Passaic Valley Sewer*
age Commissioners ran near the center of Ham-
burg Place, so that the most northerly 300 feet
thereof passed under certain tracks of the Public
Service Railway Company also located in Hamburg
Place (case, p. 24, 11. 20-30). Of these tracks the
portion thereof lying north of Avenue L (about
150 feet) were being used in operating cars easterly
on Hamburg Place and northerly on Avenue L,
while the remaining 200 feet of tracks lying south
of Avenue L were dead end tracks (blue print, Case,
p. SV2; case, p. 26, 1. 36-40; p, 27, 11. 1-10).

The contract between the Passaic Valley Sewer-
age Commissioners and the defendants, Frazer and
Burc-lienal, provided that the work of building this
portion of the sewer should be done by the open
cut method (Exhibits, p. 1; case, p. 17, 1L 28-35),
that is to say, by excavating an open trench, build-
ing the sewer, and filling in the trench.

In April, 1914, the defendants, Frazer and Burch-
enal, having finished their work with the exception
of that portion of the sewer to be constructed be-
neath the tracks of the Public Service Railway
Company, notified the company to remove its
tracks, poles and wires temporarily while they com-
pleted the work called for and in the manner pro-
vided by their contract with the Passaic Valley
Sewerage Commissioners (case, p. 4, 1 30; p. 5,
p. 6, 1. 1-19). The Public Service Railway Com-
pany refused to do this, and filed the bill of com-
plaint which, as subsequently amended, prayed that
the Passaic Valley Sewerage Commissioners and
Frazer and Burchenal be enjoined from interfering
with the tracks located in Hamburg Place as afore-
said (case, p. 8, 1L 1-27).

The complainant charged that it was entirely



feasible for Frazer and Burchenal to construct tlie
sewer without in any way interfering with the com-
plainant’s tracks, either by tunnel construction or
the temporary support of said tracks during the ex-
cavation for said sewer (case, p. 6, 1. 19-33), and
that it was their duty to do so, and if necessary
that Frazer and Burchenal were required by their
contract with the Passaic Valley Sewerage Com-
missioners to erect a temporary street railway
around the excavation in order that the public serv-
ice of transporting passengers, in which the com-
plainant was engaged, might be continued with-
out interruption (case, p. 3, 1. 28-40).

The Passaic Valley Sewerage Commissioners con-
tended that in adopting the open, cut method of
constructing the sewer in Hamburg Place, it exer-
cised the discretion committed to it by the Legis-
lature of New Jersey upon a consideration of the
cost of the construction of said sewer by said
method as compared with the cost of its construc-
tion by the tunnel method as well as to the inter-
ruption of the use of the public street known as
Hamburg Place necessarily resulting from the
method of construction so adopted, and that such
determination and exercise of discretion was rea-
sonable and was exclusively within its jurisdiction
and final and conclusive (case, p. 14, 11. 11-27).

And further, that by its contract with Frazer and
Burchenal it made express provision for the pro-
tection and maintenance of the public utilities ex-
isting in the public streets through which the said
sewer was to be constructed, including the portion
of Hamburg Place in question (case, p. 14, 1L 28-
35).

The defendants, Frazer and Burchenal, denied
that by virtue of their contract or otherwise it was
their duty or obligation to maintain the tracks of
the Public Service Railway Company or to erect a
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temporary street railway structure in order that
the service in which the complainant was engaged
should not be interrupted (case, p. 22, 11. 15-27).

A motion for preliminary injunction came on for
hearing before Vice-Chancellor Emery on Decem-
ber 28, 1914, and he decided that a temporary track
around the work should be built to provide for the
continuation of travel during the construction
period, the expense of which, in the first instance,
should be borne by the contractor, but without
prejudice to the contractor’s rights on final hear-
ing to claim from either the Public Service Rail-
way Companv or the Passaic Valley Sewerage Com-
missioners reimbursement of the whole or of any
part of the money expended (case, p. 80, 1. 32-40;
p. 81, 1. 1-17). An order was entered (case, p.
84) and an injunction issued accordingly.

Later it was stipulated and agreed that the case
should be heard on final hearing upon the bill, an-
swer, and affidavits filed in the case (case, p. 87,
1. 20-40). The case came on and was heard by
Vice-Chancellor Howell on April 17th, 1916, and
in an opinion filed June 23, 1916, he decided that
the reasonable actual cost of taking up the tracks,
of laying temporary tracks and of restoring the
situation after the finishing of the sewer should be
paid by the contractor (case, p. 89-100; p. 100, 1L
11-18). On June 28, 1916, a final decree was en-
tered in accordance with the opinion (case, p. 101)
from which decree this appeal is taken.

The Complainant’s rights and obliga-

tions.

Bv the bill of complaint it is averred that the
Ferry- Street and Hamburg Place Railroad Com-
pany in 1892 consolidated with the Newark and
South Orange Horsecar Railroad Company under
the name “Newark and South Orange Railway



Company" and some time in the year 1893, under
and by virtue of an ordinance of the City of New-
ark, passed April 14, 1893, built a double-track
street railway in Hamburg Place in connection
with its street railway that ran to South Orange,
and that thereafter, in 1907, the said Newark
and South Orange Railway Company was merged
into the Public Service Railway Company, There
are no proofs showing just what rights, if any, the
Public Service Railway Company have in Ham-
burg Place. Consequently, the complainant has
shown no right to maintain the present bill. The
statement in the opinion that the point was not
made in the court I>elow is error (case p. 93, 11.
28-40).

Assuming, however, for the purposes of argu-
ment, that the tracks were lawfully there at the
time the bill was filed, it is perfectly clear that com-
plainant’s rights were subject to the right of the
State, acting through municipal agencies, to cause
it to remove its tracks at its own expense when, as
in this case, it became necessary for the construc-
tion of other public improvements in the street.

In Dillon on Municipal Corporations (Fifth Edi-
tion, Vol. II1.) Sec. 1271, the author says:

“Pipes, conduits, rails and structures
erected or constructed in the city streets
under a general grant of authority to use
the streets therefor are subject to the para-
mount power and duty of the city to repair,
alter and improve the streets as the city in
its discretion may deem proper, and to con-
struct therein sewers and other improve-
ments for the public benefit. This para-
mount power and duty of the city is clearly
governmental in its nature, and, in many
cases at least, forms a part of the police
power of the municipality. The decisions
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hold that the grantee of the franchise has
no cause of action for any damage which
it may sustain by acts of the city in reason-
ably performing its duty in these respects.”

In Kirby, et ah v The Citizen's Railway Co., 48
Maryland, 168 (Court of Appeals, 1877) the com-
pany under its charter and the ordinances of the
city of Baltimore laid down its railway tracks
through certain streets in said city and for some
years had been exercising the easement of running
its cars over said tracks. The appellants under a
contract with the city were about to construct a
sewer under the bed of one of the streets through
which the appellee’s tracks extended, and gave it
notice of this purpose, the effect of which would
be to remove the tracks from the street and stop
the operation of the railway during the time re-
quired for the completion of the sewer. The ap-
pellee thereupon filed a bill for an injunction to
prevent the appellants from removing the railway
tracks of the complainant and from interfering
with the use thereof by the complainant, for the
passage of its railway cars. The bill averred that
the sewer could be constructed on the street with-
out the removal therefrom of the tracks or obstruct-
ing the same, either by shoring up the tracks in
their then position, or by removing them to one
side of the street; that both modes were perfectly
feasible; and that the complainant was willing that
the latter plan should be adopted, provided that it
be done at the expense of the econtractors. The
court granted the injunction, which was reversed
on the appeal.

Itoh-inson, J., said:

“The power to construct sewers 1s ex-
pressly conferred on the city authorities by
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Sec. 835 of Art] 4 of the Code of Public
Local Laws.

“In the exercise of this; power they have
the right not only to obstruct, but to dis-
continue entirely the use of Carey Street as
a highway so long as it may be necessary for
the purpose of constructing a sewer under
the bed of the street.

“The easement acquired by the appellee
under its charter and the ordinances of the
Majw and City Council is subject to this
paramount right, and in constructing its
railway the appellee knew or was bound to
know that its use of the bed of the street for
railway purposes was liable at any time to
be interfered with, whenever the city au-
thorities might deem it necessary for the
public welfare. «

“They had no right, of course, to inter-
fere capriciously or unnecessarily with the
appellee’s use of the street; but they were
under no obligation to incur the expense
either of shoring up the railway track, or
removing it to the one side of the street.

“The power then being lawful in itself it
could only become unlawful in consequence
of the mode in which it was carried into exe-
cution. It is apparent from the bill that
the sewer could not be constructed without
interfering with the railway track of the
appellee, and whatever injury may result
therefrom must be regarded in law as “dam-
num absque injuria/

“The fact that the sewer was being con-
structed by the appellants under a contract
with the city authorities does not affect the
question.”



8

In New Orleans Gas Light Company v. Drainage
Commission of New Orleans, 197 U. S. 453 (1905)
tlie plaintiff had the exclusive right to maintain
gas mains and pipes in the streets of the City of
New Orleans and of vending gas in that city. By a
subsequent act of the Legislature the State created
a board known as the Drainage Commission of
New Orleans, which board was given the power to
control and execute a plan for the drainage of the
city. After adopting a system of drainage and pro-
ceeding with the construction thereof, it was found
necessary to change the location in some places in
the streets of the city of the mains and pipes there-
tofore laid by the Gas Light Company. The ques-
tion involved was as to whether the Drainage Com-
mission or the Gas Company should pay for these
changes. In deciding in favor of the Commission,
Mr. Justice Day said:

“Except that the privilege was conferred
to use the streets in laying the pipes in
some places thereunder, there was nothing
in the terms of the grant to indicate the in-
tention of the State to give up its control of
the public streets, certainly not so far as
such power might be required by proper
regulations to control their use for legiti-
mate purposes connected with the public
health and safety. * * * The drainage of
a city in the interest of the public health and
welfare is one of the most important pur-
poses for which the police power can be ex-
ercised. The Drainage Commission, in car-
rying out this important work, it has been
held by the Supreme Court of the State, is
engaged in the execution of the police power
of the State. * * * The police power, in
so far as its exercise is esential to the health
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of the community, it has been held cannot
be contracted away. * * * It would be
unreasonable to suppose that in the grant to
the gas company of the right to use the
streets in the laying of its pipes it was ever
intended to surrender or impair the public
right to discharge the duty of conserving
the public health. * * *

“This right of control seems to be con-
ceded by the learned counsel for the plaintiff
in error, in so far as it relates to the right
to regulate the use of the surface of the
streets, and it is recognized that the users
of such surface may be required to adapt
themselves to regulations made in the ex-
ercise of the police power. We see no rea-
son why the same principle should not ap-
ply to the sub-surface of the streets, which,
no less than the surface, is primarily under
public control. The need of occupation of
the soil beneath the streets in cities is con-
stantly increasing, for the supply of water
and light and the construction of systems
of sewerage and drainage, and every reason
of public policy, requires that grants of
rights in such sub-surface shall be held sub-
ject to such reasonable regulation as the
public health and safety may require. There
is nothing in the grant to the gas company,
even if it could legally be done, undertaking
to limit the right of the State to establish
a system of drainage in the streets. We
think whatever right the gas company ac-
quired was subject in so far as the location
of its pipes was concerned, to such future
regulations as might be required in the in-
terest of the public health and welfare. These
views are amply sustained by the author!-



ties. * * * The gas company, by its grant
from the city, acquired no exclusive right
to the location of its pipes in the streets,
as chosen by it, under a general grant of
authority to use the streets. The city maxle
no contract that the gas company should
not be disturbed in the location chosen. In
the exercise of the police power of the State,
for a purpose highly necessary in the pro-
motion of the public health, it has become
necessary to change the location of the pipes
of the gas company so as to accommodate
them to the new public work. In comply-
ing with this requirement at its own expense,
none of the property of the gas company has
been taken, and the injury sustained is
damnum absque injuria."

In Scranton Gas <¢ Water Co. v. City of Scran-
ton, 64 Atl. 84 (Supreme Court of Penn. 1906),
Stewart, J., said:

“The right in cities and boroughs to im-
prove and change streets for public purposes
is fundamental, and does not depend upon
the use of any particular word or words in
expressing it. In this case what was done
by the city was clearly within what is known
as police power, and it is wholly immaterial
how it was denominated in the ordinance,
or what the city authorities thought in re-
gard to it. * * * For whatever injury
was done to property by the necessary
change of grade in connection therewith,
the city was clearly liable, and the means
of enforcing such liability was the statu-
tory proceeding for assessment of damages,
notwithstanding all resulted from the exer-



rise of police power. Appellant's claim has
not the same consideration to support it.
So far as property rights are concerned,
there i1s but slight correspondence between
the easement enjoyed by appellant company
in the streets of the city, and the rights of
the abutting owners in their several proper-
ties. The distinctions between the two are
too obvious for discussion. It is enough to
say with respect to the former, that it is
held and enjoyed, subject always to the earl-
ier and superior rights of the public in the
streets of the municipality. Among these is
the power to regulate and control the
streets in the interest of public health and
safety. When these demand a change in the
mode and manner of the enjoyment of the
easement or privilege, and that demand is
expressed through the municipal authority,
in the exercise of reasonable discretion, that
change must be made. Calling the legisla-
tive grant of privilege to use the streets a
contract, does not avoid the conditions on
which the privelege is to be exercised.
Whether such limitation or conditions be
expressed in the grant or not is immaterial,
for, as said in Butchers’ Union Slaughter
House Co. V. Crescent City Live Stock Land-
ing Co., 111 TJ. S. 746, 4 Sup. Co. 652, 28
L. Ed. 585, the power to control and regulate
the streets so as to protect the public health,
is one that cannot be bargained away by leg-
islature or municipal grant. The power to
control them for the protection of public
safety, if not the same, stands on equally
high ground. All authorities agree that
such right is both paramount and inalien-
able. Nor is the right limited to the control



of the mere surface; it extends to tile soil be-
neath, to whatever extent it may be required
in aid of such purposes as fall within the
municipal function, in connection with the
health and safety of the public. * * *
It is unnecessary to cite other authority to
show that no liability results to the munici*
pality for the disturbance of a gas or water
company’s pipes in the public streets when
made necessary by public consideration.
* % % [t is the reasonable discretion of
the municipal authorities that determines
the extent of the change in the streets re-
quired to meet public necessities; and to
that change, whatever it may be, short of an
abrogation or annulment of the company'’s
right to maintain its system of pipes in the
public streets, the company must conform at
its own cost and expense.”

The defendant had the right to con-
struct the sewer in Hamburg Place in
the manner provided by its contract
without assuming the obligation of re-
moving and replacing the tracks of the
Public Service Railway Company.

The Passaic Valley Sewerage Commissioners was
incorporated by Chapter 102, P. L. 1903, pp. 158,
777, and the sewer in question was being construct-
ed by virtue of Chap. 10, P. L. 1907, p. 22. By
paragraph 3, sec. 5, of the 1907 act, it is expressly
provided that the Commissioners

“shall have full power to construct such
intercepting sewer or sewers and its appur-
tenances along under and over any water-
course, or under or over or along or across
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any street, turnpike, road, railroad, high-
way or other way or public park or grounds,
and in or upon private or public land under
water; in such way and manner however,
as not necessarily (Unnecessarily) to ob-
struct or impede travel or navigation, and
may enter upon and dig up any street, high-
way or private or public land for the pur-
pose of constructing said Work and appur-
tenances, and for repairing and maintaining
the same, and in a general way to do all other
acts and things necessary, convenient and
proper in connection With the making and
maintaining of the improvement contemplat-
ed by the provisions of this act.**

As was stated by Vice-Chancellor Howell: “It
is difficult to conceive a broader grant of powers or
a more specific designation of the particular things
which the State in its sovereign capacity has auth-
orized the Passaic Valley Sewerage Commission to
do.” Under so broad a grant, any question as to
the authority of the Commissioners to construct the
sewer in Hamburg Place in the method provided bv
the contract must, and admittedly does, rest upon
the effect of the limitation “in such a manner, how-
ever, and not necessarily (unnecessarily) to dis-
turb or impede travel.”

Obviously, the limitation itself plainly indicates
that the Commissioners should have power to inter-
fere with public travel when it became reasonably
necessary to do so. By the later provisions of the
same section of the act, the Commissioners are ex-
pressly given the right without limitation “to enter
upon and dig up any street, highway or private or
public lands for the purpose of constructing said
work and appurtenances and for repairing and
maintaining the same, and in a general way to do
all r As end things n&cesSafy, cotlvew &ni pfopff
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.in connection with the making and maintaining of
the improvement contemplated by the provisions
of this act.”

In the court below, the complainant claimed that
the interference must be necessary in the sense or
meaning that the sewer could not, from an engineer-
ing or physical point of view, be constructed with-
out interference, and that the matter of expense, or
at least such expense as would be incurred, should
not be an element in determining the necessity (case
p. 11,11. 15-22).

Vice-Chancellor Howell accepted this interpreta-
tion without qualification. He said:

“l place my decision, however, squarely
upon the somewhat peculiar use of the word
‘necessary.’” It is quite apparent from the
testimony that methods might have been em-
ployed by the contractors in the construction
of the work which would have prevented
much of the inconvenience that would arise
from the interruption of travel by suspend-
ing the railway operations for a period as
long as three months. So far as I can see,
the statements of the complainant’s witness-
es on this point are not controverted. The
engineers on the part of the contractors
admit that some other plan might have been
used, but object to it on the score of increased
expense. W hether that consideration should
affect the decision when we are dealing with
the rights of the public I will not attempt to
decide.” (case p. 99,11. 30-40, p. 100,11. 1-10).

On the other hand, Vice-Chancellor Emery on the
preliminary hearing said:

“My present view is that the words ‘neces-
sary interference’ mean ‘reasonablv ueces-
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sary,’ in view of tlie whole duties imposed on
the commissioners by the act and of the
whole scope of the act, and that they are
therefore entitled to interfere to the extent
that would be reasonably necessary, taking
the matter of expense as one to be consider-
ed.” (Case p. 75,11. 21-28.)

The law upon the proper interpretation of the
word “necessary*’ is correctly laid down in the case
of N. J. Railroad Co. v. Hancock (Ct. of Err. and
App.) 35 N. J Law, 537, where it was expressly
held that the word “necessary” does not mean “in-
dispensable.” It implies all things suitable and
proper for carrying into executon the powers grant-
ed. The court said:

“In the case of The fitate v. The Commis-
sioners of Mansfield, already mentioned, this
term ‘necessary’ is put in sharp contrast to
the word ‘convenient.” But this, I think, is
clearly a mistake; and it is a mistake which
has introduced confusion. The word neces-
sary, -in this use, is so far from being contra-
distinguished from the word convenient, that
the former term comprehends much that, in
strictness, is embraced in the latter term.
Power necessary to a corporation does not
mean simply power which is indispensable.
Such phraseology has never been interpreted
in so narrow a sense. There are few powers
which are, in the strict sense, absolutely
necessary to those artificial persons, and to
concede to them powers only of such a char-
acter, while it might not entirely paralyze,
would very greatly embarrass their opera-
tions. Such, in similar cases, has never been
the legal acceptation of this term. A power
which 1is obviously appropriate and con-
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Venient to carry into effect the franchise
granted, has always been deemed a necessary
one. * *. * Such was the limited meaning
ascribed to it in the great case of McCulloch
V. State of Maryland, 4 Wheat. 414. The
constitution of the United States empowers
Congress to pass such laws as are ‘necessary
and proper’ for carrying into execution the
powers granted, and it was insisted that, by
this authority, such laws only could be pass-
ed as Were indispensable. Keferring to the
term ‘necessary,” Chief Justice Marshall
Says: ‘Does it always import an absolute
physical necessity so strong that one thing,
to which another may be termed necessary,
cannot exist without that other? We think
it does not. If reference be had to its use,
in the common affairs of the world, or in ap-
proved authors, we find that if frequently
imports no more than that one thing is con-
venient, or useful, or essential to another.
To employ the means necessary to an end, is
generally understood as employing any
means calculated to produce the end, and
not as being confined to those single means,
without which the end would be entirely
unattainable.” It is in this sense, I think,
that the word is always used in clauses which
confer upon incorporated companies the gen-
eral authority which is to enable them to
perform the function for which they are
enacted. In short, the term comprises a
grant of the right to use all the means suit-
able and proper to accomplish the end which
the legislature had in view, at the time of
the enactment of the charter.”
Under any proper interpretation of the act in
question, we submit that the decision of the Pas-
saic Valley Sewerage Commissioners to construct
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the sewer in Hamburg Place by the open-cut meth-
od was entirely within the statutory powers, and
did not constitute an unnecessary or unreasonable
interference with public travel. The complainants
deny this.

Upon this issue the complainants produced the
affidavits of several engineers who, in effect, all
stated that in their opinion the work might be
conducted and carried on either by tunneling or by
the open cut and support in original position of
the railway of the complainant so as not to inter-
fere with the complainant’s track and business, pro-
vided the defendants should exercise proper care
and make the necessary expenditures to secure the
safety of the railway (case p. 10, 11. 17-24; p. 11,
1. 17-34; p. 59, 1L 1-17; p. 61, 11. 18-40; p. 62, 1L
1-12; p. 63, 11. 23-40; p. 64, 1. 1-4; p. 64, 1. 34-40).
Not one of these witnesses testified to the cost of
either of the methods of tunneling or open cut with
support for the tracks over the trench during the
period of construction.

On the other hand, while the defendants, Pas-
saic Valley Sewerage Commissioners and Frazer
and Burclienal, admitted that it was an engineer-
ing possibility to either tunnel or support the
tracks during the period of construction of the
sewer, they stated that the cost of either method
and the risk to persons and property necessarily
incident thereto were such as to render either of
such methods impracticable and unreasonable.

The work to be done consisted of building a con-
crete sewer having an interior diameter of 150
inches, or [2y2 feet, together with manholes and
other appurtenances (case p. 30, 11. 22-48; p. 42, IL
30-40). The base of the sewer was to be at a depth
of more than 30 feet below the surface of the
ground and about 20 feet below mean low water
(case p. 43, 11. 18-23). The width of the trench re-
quired to do the work was approximately 20 feet
at the top (case p. 43, 1L 7-10, 11. 20-22)/
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The defendants’ proofs further showed that the
soil in the locality of the portion of the sewer in
question was of a very dangerous and treacherous
character. The surface was made up of filling, be-
low that a light clay, below that a course of gravel
and below that quicksand. It was subject to breaks
and caving in without warning. At an average
depth of 20 feet the material to be excavated be-
came so soft as to be of the consistency of very thick
soup. A considerable amount of water was pres-
ent, which had to be carried off by pumps and
flumes (case p. 32, 1L 29-40; p. 43, 11. 24-35).

In constructing the trench just east of the local-
ity in question, the soil conditions made it neces-
sary to sheath with interlocking steel sheet piling
and wooden sheet, piling supported by 10-inch cross
braces, placed at intervals of two or three feet ver-
tically and ten feet horizontally, as shown in the
photograph marked Exhibit A (Book of Exhibits,
p. 2). The sheathing and timber in the trench set-
tled about seven feet below the surface of the street
and in some instances settled so unevenly as to
cause the braces on one side to be much lower than
on the other, as is shown in the photograph marked
Exhibit D (Book of Exhibits, p. 5). Furthermore,
the ground caved in and settled on both sides of
the trench to distances varying from 10 to 20 feet
(case p. 43, 11. 35-40; p. 44, 11. 1-4). It further ap-
peared that after the trench had reached a depth
of 30 feet, although the pipe used in boring was
driven to a depth of 17 feet further below the bot-
tom of the trench, that is to'say, upwards of 47
feet from the street level, no hard material was
encountered (case p. 40, 1. 17-25). It also appeared
that at a point just west of the section in question
pipes were carried down to a depth of 12% feet
below the bottom of the trench excavated by an-
other contractor after the same had reached a depth
of 30 feet, or a total distance of 42% feet below the

surface, without encountering any hard material.

%



19

Both from the borings made by the Passaic Valley
Sewerage Commissioners prior to the letting of the
work and from the work actually done, it appeared
that the soil conditions in the locality in dispute
were similar to those above described (case p. 35
1L 35-40; p. 36, 11. 1-4).

The defendants produced several engineers, who
testified, after examining the plans and specifica-
tions and the soil conditions exisiting in the local-
ity, that the only reasonable or practical method
of constructing the sewer at the locality in question
was by the open cut method adopted by the com-
missioners, with the tracks removed during the
work of construction; that the adoption of either
the tunneling method or by supporting the tracks
during the work of construction would be unrea-
sonable and from a business or engineering stand-
point impracticable and prohibitive. In order to
do the work by the open cut method and support
the tracks during the period of construction, it
would be necessary to drive piles to a sufficient
depth to obtain adequate support, which would be
at a depth of at least 50 feet, and probably more.
The cost would be considerably increased bv reason
of the fact that there is a curve in the railway
tracks from Hamburg Place to Avenue L, and of
the necessity of supporting the overhead wires of
the trolleys and alsolthe poles carrying electric
light and power cables, telegraph and telephone
wires, as shown in photograph marked Exhibit B
(Book of Exhibits, p. 3), in addition to the sub-
surface structures shown on the plans on Hamburg
Place at its intersection with Avenue L. Besides
the expense of the additional structure, the labor
cost of building the sewer by such method would be
50 per cent over that involved by the open cut meth-
od adopted by the commissioners with the tracks
removed during the work of construction. It might
easily be 75 per cent more than such cost. Thev
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testified that any attempt to maintain trolley
tracks over the trench during the period of con-
struction would materially increase the difficulty
of holding the soil in place and the danger of a
probable cave-in of the sides of the trench, and
would have involved a serious danger to the men
working in the trench (case p. 45, 11 28-40; p. 46,
1. 10-30; p. 47, 1. 19-40; p, 49, 1. 12-18). They
all agreed that the cost, of employing either the tun-
nel method or the open cut method adopted by the
Commissioners with the tracks removed during the
work of construction, from either a business or
an engineering standpoint, in view of the character
of the sewer as shown by the plans and specifica-
tions, and the soil conditions, would lie wholly un-
reasonable and prohibitive (case p. 48, 1L 1-11; p.
49, 11. 12-18; p. 40, 1L 14-18; p. 36, 11. 8-15; p. 28,
1. 12-30).

It also appears that all of these things were con-
sidered by the Commissioners before deciding on
the method adopted. Mr. Brown, Chief Engineer
in charge of the work, testified as follows:

“That as Chief Engineer of the Passaic
Valley Sewerage Commissioners he has had
charge of the preparation of the working
plans, specifications and contracts for the
construction of the said main intercepting
sewer for the Passaic Valley Sewerage Dis-
trict; that in the preparation of the plans,
specifications and contracts he has always
*had regard for the convenience of public
travel in the streets through which said
sewer was to be constructed; that for the
most part the said sewer is constructed in
tunnel in the City of Newark, where the
travel on the public streets is considerable,
and where the interruption of street traffic
would result in serious loss and injury;that
the plans for said sewer in the parts of the



city where the traffic is light provide for its
construction by the open trench method, the
determining consideration being the greater
economy in the construction of the sewer by
the open trench method, as compared with
the tunnel method.

“That the plans and specifications for the
construction of Section 6 of the sewer, in-
eluding the part in Hamburg Place in New-
ark at the intersection of Avenue L, were
prepared under the direction of this depo-
nent, and that the method of construction
specified for this section of the city was the
open trench method; that in advertising for
bids for the construction of Section 6 of
the sewer the said section was divided, in
the first place, into two parts, designated re-
spectively as the northerly portion of sec-
tion 6 and the southerly portion of section
6; that the northerly portion included the
portion of Hamburg Place in controversy in
this suit; that the said northerly portion of
said section 6 immediately adjoined on the
north a section of the sewer under construc-
tion in tunnel, and that upon opening the
bids for the construction of the northerly
portion of said section it was found that the
contractor constructing the adjoining sec-
tion of the sewer in tunnel proposed to build
the northerly portion of section 6 in tunnel
at a price including a charge of $128.50 per
linear foot for the excavation necessary for
said work; that another bid was made under
said advertisement for the construction of
said northerly portion of section 6 in tunnel,
including a charge of $175.00 per linear foot
for said excavation; that a much lower bid
was received for the construction of the
sewer by the open trench method, involving

State Ubrafy



a charge for the necessary excavation of
twenty-seven dollars per linear foot; that
the lowest bidder upon the award of the con-
tract to him failed to qualify by the due ex-
ecution of the contract, and it became neces-
sary to readvertise said northerly portion of
section 6, upon which advertisement bids
were received and the contract awarded upon
a specification of the open trench method of
construction; that the lowest bidder again
failed to qualify by the execution of the con-
tract, and it became necessary to readver-
tise for the construction of the said portion
of section 6; that thereupon the whole of
section 6 was divided into three portions,
designated respectively as the northerly por-
tion, central portion and southerly portion
of section 6; that the central portion of sec-
tion 6 includes that part of Hamburg Place,
which is in controversy in this suit; that
upon the advertisement of said section bids
were received and the contract awarded to
the firm of Frazer & Burchenal, the lowest
bidder at a price for excavation of seventy
dollars per linear foot,

“That this deponent is satisfied, from a
consideration of the bids submitted, that the
construction of the sewer by the tunnel
method through the central portion of sec-
tion 6 would have resulted in an increase of
the cost of this section considerably above
one hundred thousand dollars” (case, p. 17,
L. 36, to p. 19, 1. 15).

This testimony of Mr. Brown to the effect that
the construction of the sewer by the tunnel method
through the central portion of section 6 would have
resulted in an increase of the cost of this section
considerably above $100,000 is undisputed, and all
agree that it would cost more to construct the por-



tion of the sewer in question by the open cut method
supporting the tracks over the trench than by the
tunnel method (case, p. 48, 11, 1-5). One of the
complainant’s witnesses expressly testified to this
fact (case, p. 63, 1L 25-28).

In short, the complainant’s position is that the
Passaic Valley Sewerage Commissioners, in exer-
cising their powers under the statute, should have
adopted either one of the two methods proposed
by it at an excess cost of more than $100,000 over
the cost, of the method adopted by the Commis-
sioners, and that they were obliged to do so in
order to relieve the complainant from the expense
of removing and replacing 300 feet of its track at
the point in question.

Of these 300 feet, the 150 feet thereof located
east of Avenue L were dead-end tracks, which were
used only for the storage and switching of cars at
the time baseball games were played at Wieden-
mayer’s Park, the entrance to which is a short dis-
tance to the west of such location (case, p. 26, 1L
38-40; p. 28, 11. 1-10, 11. 20-30, p. 31, 1. 1-20). And
in this connection it should be observed that the
Passaic Valley Sewerage Commissioners in their
contract provided that “no portion of the work in
Hamburg Place between Jabez Street and Avenue
L shall be executed in the interval between May
Ist and Labor Day. During this time the street
surface shall be unbroken and the traffic uninter-
ruped” (Book of Exhibits, Contract, p. 26).

The remaining 150 feet of the tracks in question,
located on Hamburg Place westerly of Avenue L,
is alleged in the bill of complaint to be a necessary
part of complainant’s railway system running from
the heart of the City of Newark to South Orange
(case, p. 2,11. 22-24), but which, as a matter of fact,
is only the easterly end of complainant’s line (case,
p. 27, 1L 2-10, p. 28, 1. 1-10, 11. 20-30; p. 54, 1L 30-
40, p. 55, 1. 1-30; p. 67, 11. 28-30), running into a
very sparsely settled section of the City of Newark
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(case, p. 34, 1L 3-16; Photograph B, Book of Ex-
hibits, p. 3). By complainant’s own evidence it ap-
pears that for a period of 24 hours from midnight
of December 2d to midnight of December 3d there
passed Hamburg Place and Avenue L 314 cars
going both ways, or 157 cars each way, and that
the total number of passengers eastbound was 474,
and' westbound 478 (case, p. 67, 1. 18-24). The
witness states that this count is representative of
an average day (case, p. 68, 1. 2-3). These figures
practically agree with the count taken by defend-
ant on other days (case, pp. 48 to 57; Book of
Exhibits, pp. 7-14).

The work of completing the portion of the sewer
in question in accordance with the terms and pro-
visions of the contract, required that the tracks at
such location should be removed or discontinued
for not more than three months (case, p. 26, 1. 32-
37; p. 28,11. 1-10,11. 20-30).

The complainant’s contention that an interrup-
tion in the continuity of its tracks at the point in
question during the period of construction would
unreasonably interfere with the public travel is ob-
viously untrue. The traffic on Hamburg Place
southerly to Avenue L could, without any change,
be taken care of as previously by cars running down
Hamburg Place to Avenue L and returning by way
of Hamburg Place.

The traffic beyond the point in question north-
erly on Avenue L could, without additional ex-
pense, be taken care of by either routing a part of
its cars from the intersection of Hamburg Place
to East Ferry Street, along East Ferry Street,
Magazine Street and Avenue L to Hamburg Place,
or by running a shuttle car along Avenue L be-
tween Hamburg Place and Magazine Street. The
traveling public could have been fully accommo-
dated by either of these methods, as appears from
the accompanying illustration see opposite page;
(case p. 40, 11. 37-40; p. 41, 11. 1-3).
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Under all the circumstances of the case we sub-
mit that the plan of construction adopted by the
Commissioners was reasonable. That while they
had no right to interfere capriciously or unneces-
sarily with complainant’s use of the street, on the
other hand they were “under no obligation to in-
cur the expense either of shoring up the railway
track or of removing it to the one side of the street.”
Kirby v. Citizens Railway Co. (Ct, of App.) 48 Md
168.

The Commissioners must be presumed to have
acted without malice, to have acted reasonably and
as in its judgment the interests of the public de-
manded. There is no rule of law better settled
than that the courts will not undertake to con-
trol or interfere with the discretion given a munici-
pal body in a matter of determining upon a plan
for a public work or the necessity of particular
features of such plan, except where there is fraud,
manifest oppression or abuse.

This principle has been repeatedly recognized by
our courts on numerous occasions.

In Berdan v. Passaic Valley Sewerage Commis-
sioners, 82 N. J. Eq. 235, 241, the court, in speaking
of a determination that had been made by the Pas-
saic Valley Sewerage Commissioners, one of the
defendants in this suit, said:

“‘No principle of equity jurisprudence is
better established than that courts of equity
will not sit in review of the proceedings of
subordinate, political or municipal tribunals,
and that where matters are left to the dis-
cretion of such bodies, the exercise of that
discretion in good faith is conclusive, and
will not, in the absence of fraud, be dis-
turbed. And the fact that the court would
have exercised the discretion in a different



manner Will not warrant it in departure
from the rule.” High Inj. Sec. 1240.

“This principle has been often applied and
exploited by the courts of this state. Plum
V. Morris &c. Canal Co. 10 N. J. Eq. (2
Stock) 256; Allen V. Board of Chosen Free-
holders, 13 N. J. Eq. (2 Beas.) 68; Pope V.
Town of Union, 18 N. J. Eq. (3 C. E. Gr.)
282; Bond v. Newark, 19 N. J. Eq. (4
C. E. Gr.) 376; Greenville v. Seymour, 22 N.
J. Eq. (7 0. E. Gr.) 458; Schumm v. Sey-
mour, 24 N J. Eq. (3 C. E. Gr.) 143; Lieb-
stein v Newark, 24 N. J. Eq. (9 0. E. Gr.)
200; Mattiessen, Ac., Co. v. Jersey City, 26
N. J. Eq. (11 C. E. Gr.) 247; McKinley v.
Board a/ Chosen Freeholders, 29 N. J. Eq.
(2 Stew.) 164; Cape May Railroad Co. v.
Cape May, 235 N. J. Eq. (8 Stew.) 419.

In San Antonio v. Baft Antonio St. Ry. Co. 39

S. W.

136, the principle Was directly applied to a

case similar in all essential features to the present.

The authority of the municipality contained the ex-
press limitation:

The

“Said City is hereby given the right to lay,
construct and maintain its seWers in, under
and across or along any public street, high-
way, or public grounds Within or without the
corporation limits of said city: provided
that due regard shall be had for franchise
rights and- vested rightsdn, upon, and along
said streets, highways and public grounds.”

‘tourt said :

¢ “ ‘The duty of adopting a general plan of
drainage and determination when and where
sewers shallvbe ibitilt, of What Size; and at
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what level, involving, as it does, the exer-
cise of deliberate judgment and large dis-
cretion, and depending upon considerations
affecting the public health and general con-
venience throughout an extensive territory,
can be effectively performed only by some
person or tribunal vested with full authority,
and armed with the necessary means to ac-
complish that end, and who, by devoting the
necessary time to the matter, and by obtain-
ing the requirements of the system of sew-
erage as an entirety. The legislature, ap-
preciating the fact, has imposed upon the
city council this duty, with the discretion
ary powers necessary and proper to its per-
formance. There is no rule of law better
settled than that the courts will not under-
take to control or interfere with the discre-
ion given a municipal council in the matter
of determining upon a plan for such public
work, or the necessity of particular features
of such plan. If a court or jury were to pass
upon the advisability or expediency of a par-
ticular feature of the system at a particular
place in the city, not only would it be im-
possible upon the trial of the case to give the
matter that thorough and comprehensive in-
vestigation which such a matter would de-
mand, but another jury might be called upon
to pass upon another feature of the system
at another place, and so on indefinitely, until
numberless features of the system, at num-
berless places throughout the city, would
have been modified by successive juries, no
one jury having had any means of consulting
with another, or of hearing the evidence ad-
duced on other trials;and the inevitable con-
sequence would be a series of incongruous,
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incompatible results, which no engineering
skill could harmonize. This reduetio ad ab-
surdum shows that the rule that courts will
not undertake to control the discretion of
the municipal council in these matters is
founded, not only in reason, but in impera-
tive necessity. 1 Dill. Mun. Corp. Secs. 94,
95, 483; Hines v. City of Lockport, 50 N. Y.
233; Bell v. City of Rochester (Sup.), 30 N.
Y. Supp. 365; Elliott, Roads & 8. p. 576;
Johnston v. District of Columbia, 118 U. S.
19, 6. Sup. Ct. 923.

“ “The property rights of appellee in the
streets of the city having been from their
incipieney subject to the right of the public
to locate sewers in said streets, no right of
compensation can arise in favor of the street
railway company, as against the public, or
its representative, the city, by reason of any
loss or expense Which the appellant may in-
cur by reason of the exercise of this right of
the public. Kirby v. Railway Coy 48 Md.
168; In re Deering, 93 N. Y. 361.””

The obligation to care for the tracks
of the Public Service Railway Company
was not imposed on the defendants
Frazer and Burchenal by their contract
with the Passaic Valley Sewerage Com-
missioners.

Nowhere in the contract from beginning to end
is there any mention of street railwhys. While by
Art. IV, Sec. 18 the contract provides for the main-
tenance of service of sewers, drains, water and gas
pipes, and Sec. 19 provides for the removal of the
plank road across the track of the Central Rail-
road, nowhere does it provide for the removal or
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restoration of the tracks of the complainant. Under
the well-settled principle of expressif) unim est ex-
clusio alterias the express mention of the tempo-
rary care of sewers, drains, water pipes, and gas
pipes excludes the idea that the temporary care
of street railways was intended to be included
Even in the case of the Central Railroad Com-
pany especially mentioned, the obligation on the
contractors was expressly restricted to the removal
and replacing of the plank that formed the surface
of the street across its railroad, and no mention
was made as to the support or maintenance of the
tracks during the period of the construction of
the sewer underneath the railroad. On the con-
trary, by Art. IV, Sec. 8§, it is expressly provided :

“Whenever it is necessary to cross roads or
railroads the contractor shall, at his own
expense, provide suitable and safe bridges
or other sufficient crossings for the accom-
modation of the travel on said roads; and
shall maintain the same in good and safe
condition until the roads can be restored
to as good condition as before, when he shall
remove all bridges and other temporary ex-
pedients, and shall restore said roads to a
condition suitable for use; all to be satis-
factory to the Engineer. The contractor
shall give reasonable notice to the owners
of railroads and private ways before inter-
fering with them.”

By this clause it appears that the obligation of
thé contractor is confined to the accommodation
of the travel on the streets as distinguished from
the railroads. Moreover, the evident purpose of
the clause requiring reasonable notice to be given
to the owners of railroads before the contractor
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should begin Work was to give the railroads time
to prepare to discharge their obligation of taking
care of their own property at their own expense
while the work of construction was going on.

By Art. 1V, it is provided:

Sect. 10. * * * A]l surfacing material
within the location of the work, including
loam, pavements, paving gravel, cinder road
materials, broken stone, etc., shall be re-
moved and kept separate, as may be directed,
to be again used in repaving or resurfacing
the streets, roads, or grounds, as directed
by the Engineer.”

“Sect. 20 (Par. 2.) The surfacing of
ground and streets and elsewhere shall in
all cases be left m as good condition as it
was previous to the commencement of the
work; when of gravel or broken stone, it
shall be well rolled with a heavy roller; and
the whole work of refilling and resurfacing
shall be done, as far as possible, in a manner
to prevent after settlement.”

No mention is made here of removing, preserving
or restoring streets, railways and their appurte-
nances which undoubtedly would have been done if
it was intended that the contractor should be
chargeable with the removal and restoration there-
of.

Art. IV, Sec. 14, provides:

“All materials shall be so placed as not
to endanger the work, and so that free ac-
cess may be had at any time to all parts of
the excavations, and to all hydrants and
water gates and other valves in the vicinity.
They shall be kept neatly piled, so as to in-
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Convenience as little as possible the public
travel or the adjoining tenants. Reasonable
provisions, satisfactory to the Engineer,
shall be made for travel on streets, roads,
railroads and private ways.”

This section, as appears by the marginal note,
is intended only to deal with “piling of materials.”
The last sentence, therefore, must be construed in
connection with the rest of the section and confined
in its operation to reasonable provision for the pil-
ing of materials so that they might not interfere
with the kinds of travel specified.

Art. IV, Sec. 16, provides:

“In rock excavation, it is especially re-
quired that the blasting shall be conducted
with all possible care, so as to avoid injury
to persons and property; that the rock shall
be well covered and sufficient warning shall
be given to all persons in the vicinity of the
work before blasting; that care shall be
taken to avoid injury to gas and water pipes,
sewers, drains or other structures.”

This section, as appears by the marginal note,
is intended only to refer to blasting stipulations
and liabilities. Obviously it has no references to
the right of the complainant to the support of its
tracks in their original position durag the period
of constructon or the assumption of liability by the
Commissioners or the contractors to remove and
replace the »same.

Concerning the work at the point in question,
Art. V., Par. 2, provides:

“No portion of the work in Hamburg
Place between Jdbez Street and Avenue L
shall he executed in the interval between
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May Ist and Labor Day* During this time
the street surface shall be unbroken and the
traffic uninterrupted.”

This provision undoubtedly indicates that inter*
ruption of traffic at the point in question was nec-
essary in carrying out the work, and that this in-
terruption might be made betwen the months of
September and May. Again there is no mention
that temporary provision for the street railway
tracks should be provided by the contractor.

The complainant really bases its claim upon
Secs. 2 and 18 of Art. IT of the contract. The per-
tinent portions of these sections are as follows:

“Sect. 2. The Contractor shall furnish
and do everything, except as herein other-
wise provided, necessary to complete the
work in accordance with the terms of the
contract and with the requirements of the
Engineer thereunder. * % % make all
provisions necsssary to maintain and pro-
tect existing structures of whatever kind ; to
repair all damage done to such struc-
tures * *

“Sect. 18. Care shall be taken not to
move, without the consent of the Engineer,
any sewers, drains, water or gas pipes, Or
other structures; and in crossing these or in
running parallel with or near them they
shall be sustained securely in place until the
work is completed.

“Whenever it is necessary to interfere
With said structures the Contractor shall
maintain their respective services, and if
necessary for that purpose shall lay tempo-
rary water, gas or other pipes. He shall re-
pair all damages done to any of said struc-



34

tures, and shall keep them in repair until
six months after the completion of the work
on the section. He shall leave them in as
good condition as they were previous to the
commencement of the work.”

Section 2 provides in general terms that the con-
tractor shall maintain and protect existing struc-
tures of whatever kind, but the extent of the con-
tractual obligation is specifically defined by Sec. 18
which is entitled in the margin “Care of existing
structures.” By this section both the character of
the “existing structures” and the kind of protec-
tion intended is set forth in detail. The struc-
tures intended are stated to be sewers, drains,
water or gas pipes, or other structures. The words
“other structures” are merely general words which
follow words of a more particular character and
consequently, according to the well-settled rule of
ejusdem generis, must necessarily be limited in
their meaning by the more particular words which
precede them, “sewers, drains, water or gas pipes”
and can only be held to include “other structures”
of similar character or class. The rule is well sel -
tied. In 9 Cyc, 584, 585, it is said:

“The court will restrict the meaning of
general words by more specific and partial
lar descriptions of the subject-matter to
which they are to apply. Thus, general
words following particular or specific terms
are restricted in meaning to those things or
matters which are of the same kind as those
first mentioned.”

Kendall v. Almy (Judge Storey), 2 Sumner Rep.
(Cir. Ct. U. S.), 278; Hickman v. Cabot, 183 Fed.
747 ; Jewel Tea Co. v. Watkins, 145 Pac. 719; Haw-
kins v. Ct. Western RR. Co., 17 Mich. 57.



By no rule of construction can these words he
held to include street railways. It would be
strange indeed that the Commissioners should
specify a gas pipe and not specify a street railway
if they had intended to include it.

In Penn. Steel Co. v. J. E. Potts Salt & Lumber
Co., 63 Fed. 11, the court had under consideration
the interpretation of the Mechanics Lien Law of
Michigan. It said:

“We are not disposed to question the
proposition that such statutes, though they
are in contravention of the common law,
should be fairly and liberally construed; but
we cannot extend them beyond the bounds
of the purpose of the legislature, as gath-
ered from the words employed. Upon gen-
eral principles of construction, we do not
think that the words ‘other structure’ fol-
lowing, as they do, in the Michigan statute,
such limited and localizing words as ‘house,
building, machinery, wharf,” can reasonably
be held to include a railroad.”

To the same effect see also Rutherford v. Rail-
road Co., 35 Ohio St. 559.

In Frelinghuysen v. Town of Morristown, 76 N.
J. Law, 271, 275, Mr. Justice Swayze said:

“The act of 1893 is entitled ‘An act to rea-
ulate the location of pest houses, crematories
and other objectionable structures.” Its
scope is limited by this title. In one sense
a sewage disposal works may be called a
structure, although the use of the word to
include a disposal plant seems a little
strained, but another consideration leads us
to think that a more restricted meaning
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must be attributed to it. Words, like men,
are known bj® the company they keep; and
the word ‘structure’ is here found in com-
pany with crematories and pest houses. It
must mean some structure of like character ;
that is, some sort of a building.”

Moreover, the second paragraph of Sec. 18 above
recited specifically defines the kind of maintenance
and protection which the contractor is required to
give, and expressly makes provision for the case
where it is necessary to interfere with the existing
structures contemplated by the contract and to
provide temporary maintenance of public service,
to wit, “whenever it is necessary to interfere with
said structures, the contractor shall maintain
their respective services, and if necessary for that
purpose shall lay temporary water, gas or other
pipes. By this clause the temporary structures re-
quired to be built by the contractor for the purpose
of maintenance of public service are expressly lim-
ited to water, gas or other pipes. The erection of
a temporary street railway track is not in any wav
suggested.

We repeat that nowhere in the contract from be-
ginning to end, is there any mention of street rail-
ways. The Commissioners have specifically men-
tioned that care should be taken cf sewers, drains,
water and gas pipes, and explicitly provided “that
if necessary in order to maintain their respective
services the contractors should lay temporary
water, gas or other pipes,” and it is, we submit, in-
conceivable that they intended to include without
mentioning it so important a structure as a street
railway.

Art. X VIII, Item I, specifies the structures the
protection and restoration of which the compensa-
tion of the contractor shall cover, as follows :
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1 * * for all protection and restoration
of buildings, fences, existing sewers, cis-
terns, culverts, water pipes, gas pipes, house

2

drains, etc.

Mr. Brown, the Commissioners’ engineer, testi-
fied that the construction of that portion of the
sewer covered by Frazer and Burchenal’s contract
by the tunnel method would have resulted in an in-
crease of the cost considerably above $100,000 over
the cost of construction by the method adopted by
the Commissioners (case p. 19, 1. 8-14). If the
excess cost for 1,400 feet would amount to $100,-
000, for the 300 feet in question the excess cost
would be $20,000 by the tunnel method (case . 20,
11. 9-14). Mr. Brown also testified that the cost of
supporting the tracks in their original location dur-
ing the construction of the sewer by the open trench
method would also cost $20,000 (case p. 20, 11. 10-
18). In addition to the cost of the support of the
tracks, this method would increase very materially
the difficulty of getting the material out from under
the tracks so supported, and would increase the
labor cost from 50 per cent, to 75 per cent, or more
in excess of the cost of constructing the sewer by
the open cut method adopted by the Commissioners
with the tracks removed during the work of con-
struction (case, p. 47, 1. 20-27; p. 37, 1L 33-40).
By the terms of the contract it appears that the
contractors were to receive only $70 per linear foot
for excavation and refilling, including the support
of existing structures, etc., which would amount to
only $21,000 for the 300 feet of sewer located under
the complainant’s tracks (Exhibits, Contract, p.
33, Art. 18, Item I). Obviously, the sum would
not even be enough to meet the excess cost of sup-
porting the complainant’s tracks either by the tun-
nel or open cut method with temporary supports,
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and would provide nothing whatever for the doing
of the work called for by the contract.

Under these circumstances, it would be entirely
unreasonable to hold that either the contractor as-
sumed or the Commissioners intended to impose
upon them, the expense of maintaining the tracks
of the complainant during the period of construc-
tion.

The duty to take care of its tracks during the
period of construction rested upon the Public Ser-
vice Railway Company, and it would have been an
ultra vires act for the Commissioners if they had
undertaken to assume it, or impose it upon the
contractor. You can search the statute in vain to
find any authority in the Commissioners to relieve
the complainant of this duty, or, by assuming it,
to throw the burden thereof upon the taxpayers. As
was said in The Sedalia Gaslight Go. v. Mercer, 48
Mo. App. 644:

“Sewerage is a matter unquestionably af-
fecting largely the public health. The city
could make no contract with the plaintiff,
abridging or divesting its full control over
such matters. The plaintiff took its con-
tract right to lay its pipes in the public
streets subject to the paramount and inalien-
able rights of the city to construct its sewers
wherever therein, in its judgment, the public
interests demanded. Although the plaintiff
laid its pipes down in the public streets in
the place and manner directed by the city,
yet it acquired no such vested right in an
trespass upon or invasion thereof like any
other attack upon private property would
subject the city to an action of damages. The
city could, for the reason already stated,
incur no liability for constructing a sewer



Which would interfere with or compel the re-
laying of the pipes once laid in the place and
manner directed. This statement of the law
finds support in Nat. Water Works v. City of
Kansas, 28 Fed. Rep. 922; Butcher’s Union
v. Crescent City, 111 U. S. 746; * * *
“And if there is no liability on that ac-
count it s quite difficult to understand why
the indemnity provision of the ordinance was
either essentially or necessarily implied in or
incident to the power conferred by its char-
ter provision to establish public sewers. 7'
provisions in the ordinance that the con
tractor shall assume all responsibility for
less, damage or injury to persons or prop-
erty arising out of the nature of the work,
from the action of the elements, or fror
Unseen or unusual difficulties, is without the
chartered grant of powers to the city. This
becomes apparent when it is borne in mind
that the revenue with which to pay for the
construction of the sewer must be raised bv
the levy of a tax on all property made tax-
able for state purposes over the whole city,
and that the revenue so arising ‘shall he ap-
propriated solely to the building of said
sewer.” Now if a contractor must assume the
liability imposed by said ordinance as the
plaintiff contends, then in bidding for the
Work lie must make allowance therefor. If
he must assume the tremendous responsibil-
ity provided by the ordinance of affording in-
demnity to water, gas, heat, electric light,
telephone and telegraph companies where
pipes and conduits are interfered with in the
building of the sewer—if he must answer”to
these private corporations for the action of
the elements or from other unseen or unusual
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difficulties in prosecuting the work, then it is
plain that his bid must necessarily be far
above what it would be without such exten-
sive liability, or in other words the cost of
the sewer must necessarily be increased by
the risks of the liability required to be as-
sumed. To what would otherwise be the cost
of the sewer must be added a per cent, of
cost commensurate with the risk imposed
upon contractor by the ordinance. The city
under its charter has no power to levy or
collect a tax to pay the difference between
the cost of the sewer with and without the
ordinance liability®. The plain and obvious
purpose of the ordinance seems to be to pro-
vide an indemnity at the public expense by
an indirect method from damages resulting
from the interference in the construction of
public sewers with the property of private
business corporations using the public streets
in which sewers are to.be built. The effect
of the ordinance is to increase the cost of
the construction of sewers in proportion to
the extent of the liability it imposes upon the
contractor to pay private indemnity. The
practical effect of the ordinance is to make
the sewer contractor a mere collector of in-
demnity from the city for the private busi-
ness corporations for the damages to their
property for which the ordinance renders
him liable. Thus a revenue which is raised
by taxation, and must, under the charter, be
appropriated solely to the building of the
sewer, is diverted and applied to the pay-
ment of the ordinance indemnity. This well
and ingeniously devised system for the al-
lowance, collection and payment of the in-
demnity to third parties, as is provided in
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tliis ordinance, is not authorized by any ex-
press Or implied grant of power to be found
in the charter of the city. The power to levy
a tax to construct a sewer does not neces-
sarily imply the power to levy a further tax
to pay damages resulting from the construc-
tion for which the city is in no way liable.
The levy of a tax for such a purpose by the
City is the exercise by it of an unauthorized
and arbitrary power Without the scope of its
charter. Manifestly, it was never the inten-
tion of the legislature to authorize the city by
ordinance to levy a tax to raise a fund to pay
damages for so constructing a public sewer
as to interfere With and conipel the relaying
of the plaintiff’s gas pipes once laid in the
place and Manner directed. The ordinance,
so far as it provides indemnity and the pay-
ment of same to the plaintiff through the de-
fendant as contractor out of the fund arising
from the seWer tax, must be held to be in-
valid.”

And again, in Anderson v. Fuller, (Fla.) 41 So.
684!

“While municipalities may by ordinance
grant to individuals and corporations the
privilege of occupying the streets and public
Ways for lawful purposes, Such as railroad
tracks, poles, wires and gas and Water pipes,
Such rights are at all times held in subordin-
ation to the superior rights of the public,
and all necessary and desirable police ordi-
nances, that are reasonable, may be enacted
and enforced to protect the public health,
safety and convenience, notwithstanding the
same may interfere With legal franchise
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rights. A water company, placing its pipes
in the streets under a franchise contract with
the city, does so in subordination to the
superior rights of the public through its duly
constituted municipal authorities, to con-
struct sewers in the same streets whenever
and wherever the public interest demands;
and if in consequence of the exercise of this
right the water company is compelled to re-
lay its pipes, in the absence of unreasonable
or malicious conduct, it has no cause of ac-
tion against the corporation for reinburse-
ment on account thereof. McQuillin, Mini.
Ord. Sec. 521; National Water Works Co. v.
City of Kansas (C. C.) 28 Fed. 921; Kirby v.
Citizens* Ry Co. 48 Md. 168, GO Am. Rep.
455; Elliott on Roads and, Streets, sec. 476;
New Orleans Gas Co. v. Drainage Com. 197
U. S. 453, 25 Sup. Ct. 471, 49 L. Ed. 831.
The city of Tampa was, therefore, not auth-
orized directly or indirectly to burden itself
or its citizens with the cost of removing and
replacing of the water pipes, gas pipes, tele-
graph, telephone and electric light poles,
drains, or conduits, or railway tracks that
might necessarily have been interfered with
in laying its sewers in the streets. And that
these contracts did indirectly undertake to
cast such burden upon the city there can be
no doubt, since bidders for the work, being
advised in advance that they would be re-
quired to bear the cost of such removal and
replacement, would increase their bids suffi-
ciently to cover such cost, thereby casting an
authorized and illegal burden upon the tax-
payers and defeating the purpose and object
of the law in having the contracts for such
work awarded to the lowest responsible bid-
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der, These provisions in these contracts,
and in the specifications of the work upon
which the bids for the contracts were sub-
mitted, requiring the contractors at their
cost to remove and replace all water and gas
pipes, telephone, telegraph, and electric
light poles, pipes, drains and conduits, and
all railway tracks that interfered with such
sewers go to the vitals of such contracts, and
render them null and void upon their face.
Particularly is this true when the city is
authorized by its charter to assess the cost of
such work against the abutting property.
Chippewa, Bridge Co. v. City of Durand, 122
Wis. 85,99 N. W. 603,106 Am. St. Pep. 931;
Inge v. Board of Public Works, 135 Ala. 187,
33 South. 678, 93 Am. St. Rep. 20; Colwell
V. City of Waterbury, 74 Conn. 568, 51 Atl.
530, 57 L. R. A. 218. On the'general subject
see Diamond v. City of Mankato, 89 Minn.
48, 93, N. W. 911, 61 X. R. A. 448.”

In this connection we should say that as a matter
of fact the price at which the contract was let did
not impose any illegal burden on the taxpayers,
as the actual construction work was completed by
the contractor at a loss of over $30,000 to them-
selves, but the doctrine of these cases is particu-
larly important in construing the contract under
consideration, for it is well settled that corpora-
tions must be presumed to contract within the ex*
isting powers of their charters and where general
words are used in a contract by them admitting
of a double construction they must be construed
consistently With the scope and powers of the char-
ter. Morris and Essex RR. Co. v. Sussex RR. Co.,
20 N. J. Eq. (5§ C. E. Gr.), p- 542. In this case the
Court of Errors and Appeals said:
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The difficulty in question arises under tne
first section of the contract. That relate®
to all freight and passengers which shall Le
transported over either of the roads of the
said companies, or any future extensions or
branches of the same.

“First. Do these words ‘any future ex
tensions or branches of the same’ include
the extensions in question. This is a matter
of construction and application of words to
their subject matter. In determining it, we
must necessarily look to the situation of the
parties and their powers. The parties are
creatures of the statute, and if these words
can be full}" satisfied by the objects author-
ized in their charters and supplements, we
would not be justified in giving them an ap-
plication to objects outside, uncertain and
unauthorized. Corporations in dealing with
each other are presumed to contract within
the powers and limitations of tlieir charter,
and any intention to contract upon matters
not then authorized, even with the expecta-
tion of a subsequent legislative ratification,
must be clearly expressed. There is nothing
in this contract, certainly by express words,
to show that the parties contemplated at
any future time the construction of any lines
not then authorized. Such an implication
is, however, sought from the general words,
any future extensions or branches, but that
could not be permitted unless it was neces-
sary to look beyond the scope of existing
powers to satisfy the words.”

And again, in Morris and Essex RR. Co. v: Bon-
nell, et al, 34 N. J. L., p. 474, 477, the Supreme
Court said:



45

“In further applying the deed, the court
charged that it ‘conveyed a strip widening
as going east, according to the depth of the
cut, until at the extreme easterly end, where
the cut is twenty feet six inches deep, the
width to furnish the road-bed, ditches, and
for necessary slopes would be forty feet
three inches south of the center line.” This
would make eighty feet and six inches for
the Whole width at that point. That is more
than the full width allowed for the route of
the road in the act of incorporation. The
language of the deed should not be held to
embrace more land than the company had
power to take for the route. It being gen*
eral must be construed within the scope of
the powers of the company then existing.
Movrris and Essex v. jSussex RR. Co., 5 C. E.
Green, 542.”

Applying this principle of construction to the
present case we submit that the terms of the con-
tract. must be construed in connection with the
corporate power of the commissioners, and since
there is no statutory authority to relieve the com-
plainant of the expense of taking care of its own
tracks during the period of construction of the
sewer, it cannot be said that the commissioners
either assumed it themselves or attempted to im-
pose it upon the contractors.

Under no circumstances did the con-
tract between the Passaic Valley Sew-
erage Commissioners and Frazer and
Bnrchenal impose any liability on
Frazer and Bnrchenal in favor of the
Public Service Bailway Company«
which was not a party thereto.



In consruing such a contract the power of the
Commissioners to contract as well as the subject-
matter of the contract and the purpose intended
to be accomplished by it should all be considered,
and it ought never to be inferred that the contract
made by the commissioners was intended to inure
to the benefit of a complainant further than it may
be necessary for the absolute protection of the com-
missioners unless their charter expressly or by
necessary implication confers the power to make
contracts to inure to the sole benefit of individuals
and the intent so to do clearly appears in the con-
tract itself.

In Carpenter v. Reliance Realty Co. (Mo.) 77
S. W., p. 1004, a contract between defendants (a
lot owner and a construction company employed
to erect a building on the lot) provided that the
construction company should protect the adjacent
walls. Held, that a contention by plaintiff, in an
action to compel the defendants to adopt measures
at their expense to protect his adjacent buildings
from damage by excavation, that he was entitled to
enforce the contractual provision against the con-
struction company ig untenable, since he was not
a party to the contract.

The Court said:

“It 1s further contended that, as the con-
struction company bound itself by contract
with the realty company to protect the ad-
jacent walls, the contract was made for the
benefit of plaintiff, as the owner of those
walls, and he is entitled to enforce it. This
position is untenable. That clause of the
contract between the construction company
and the realty company which the plaintiff
invokes was designed as an indemnity to
the latter company against any possible



loss it might he called on to make good oil
account of injury to the adjacent walls or
the street, and was in no sense a contract
for the benefit of the plaintiff or the city»
or one on which either could sue. The ob-
servance of the contract might have, and
doubtless would have, redounded incidental-
ly to the plaintiff’s benefit, but that circum-
stance gave him no right of action on it.
Koken Ironworks v. Livers, 147 Mo. 580, 49
S. W. 507; Howsmon v. Water Co., 110 Mo.
304, 24 S. W. 784, 23 L. E. A. 146, 41 Am.
St. Rep. 654; Blumh v. O’Connell, 99 Mo.
357, 12 S. W. 791; New Haven V. R. R * 62
Conn. 253, 25 Atl. 316, 18 L. R. A. 256.
Moreover, we think a just construction of
the contract between the construction com-
pany and the realty company did not bind
the former to underpin the building, as they
were compelled to do by the injunction, but
only bound the construction company, as
between it and the realty company, to save
the buildings from harm; and, if they had
been harmed (as they were not) the only
party that could have sued on the contract
was the realty company, and it only after it
had been damnified by paying for the injury
done to the buildings. The indemnity clause
certainly cannot be held to have inured to
plaintiff’s benefit in such sense as to relieve
him from the duty of taking care of his
walls and from all the expense necessary to
do it, and transfer the duty and expense to
the construction company. 1f it had that
effect, it was equivalent to awarding the
plaintiff a large sum of money by virtue of
a contract to which he was no party, and
for which he advanced none of the considera-
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tion. The realty company owed him no duty
to protect his buildings, and could not have
contracted for his benefit, except as a gratu-
ity, which no one will say was its intention
or the construction company’s understand-
ing. The realty company was contracting
solely for its own benefit, and to guard
against any loss that might befall in the
course of erecting the new building.”

Also in Styles v. Long Co., 67 N. J. L. 413 (af-
firmed 70 N. J. L., p. 301), the Supreme Court
said :

“The action was in tort, to recover dam-
ages for personal injuries sustained by the
plaintiff while crossing a temporary foot-
bridge alleged to have been erected, con-
trolled and maintained by the defendant
over the Passaic River, at Main Street, in
Paterson. * * *

“* * * The contract contained also the
following stipulations:

“ ‘Contractor’s risk. The contractor must
assume all risks from floods and storms,
damage to persons and properties, and cas-
ualties of every description pertaining to
the removal of the old bridge, the construc-
tion of the new bridge and the construction
and use of the temporary foot-bridge, until
the final acceptance of the new structure.

“ ‘Protection of the public. The contrac-
tor shall provide, make and maintain all tem-
porary fences, boardings, struttings, shor-
ings, bridgeways or temporary arrangements
necessary for or required in consequence of
any of the works, all enclosures for mate-
rials, or works for the protection of the pub-



lie, or for the protection of any building
or property whatsoever near to or, liable
to be affected by the work, and shall suffi-
ciently watch and light the same when nec-
essary, both during the construction and
after the completion of the work, until the
acceptance thereof, and take such other pre-
cautions as may be required by the bridge
committee.

“ ‘Provision for the accommodation of
pedestrians. The contractor shall provide
and maintain for the accommodation of
pedestrians during the construction of the
new work a temporary foot-bridge on tem-
porary piers, to be located near the site of
the present bridge, and for this purpose
shall have the right to use the materials in
the old bridge as far as necessary.’

% * *

“The general rule is entirely Well settled
that one who is not a party to a contract can-
not sue in respect of a duty arising out of
the contract. This rule was applied and
the reasons for it expounded in this court
in the case of Marvin Safe Co. v. Ward, 17
Vroom, 19, the ciircumstances of which
were quite similar to those of the present
case. It is true that in the case cited the
contract had been fully performed by the
defendant, While in the present case there
were stipulations imposing a continuing ob-
ligation. But there seems no reason for
drawing a distinction on this account, and
the adjudicated cases apply the rule as well
to contracts imposing a continuing obliga-
tion as to those whose stipulations have been
fully executed.
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“Other New Jersey cases recognizing the
rule above stated are Kahl/ v. Love, 8 Vrooni
5; Appleby v. State, 16 1d. 161. 240, 245;
dyne v. Ildimes, 32 1d. 358, 368.

“It 1s claimed that, by reason of the fact,
that the contract here in question was made
by a public corporation for the construction
of a public work, and contains stipulations
intended for the safety of the public, the
plaintiff, as one who has sustained personal
injuries by reason of the non-performance
of such stipulations, is entitled to maintain
an action of tort against the defaulting con-
tractor.

# k k

“But the rule entitling third parties to
maintain an action for breadi of the con-
tract is limited to those for whose benefit
the contract was made, and is not extended
to third parties, who, indirectly and inciden-
tally, would be advantaged by its perform-
ance. 15 Encycl. PI. and Pr. 516, and cases
cited. It was on this ground, as well as on
the ground of the contract being under seal,
that in Crowell v. Hospital of St. Barnabas,
ubi supra, it was adjudged by our Court of
Errors and Appeals that a prior mortgagee
was not entitled to enforce payment of the
mortgage debt by personal decree against
the grantee of the mortgagor, such grantee
having simply assumed the payment in the
deed by which the property was conveyed to
him. This will appear in the reasoning of
the opinion delivered by Mr. Justice Depue

for the Court.
%k %k %k

“We take it to be quite plain that the
rule that no one can sue upon a contract



unless lie is a party to it, cannot be evaded
by bringing wliat is really an action for
breach of contract in the form of an action
of tort. 15 Encycl. PI. & Pr. 504. 1t follows
that, in order to maintain an action of tort
for breach of a contractual duty, the plane
tiff must have the same status under the
contract as would entitle him to maintain
an action upon contract for a breach of its
stipulations. If therefore the act of 1898,
above referred to, can be so extended, by
construction, as to entitle one not a party to
a contract under seal to maintain an action
of tort in respect of a breach of duty arising
out of the contract, the right of action must
at least be limited to those who would be
entitled, in an action strictly upon the con-
tract, to sue for a breach of its provisions.
“The adjudicated cases, as well as the
reason of the matter, fully sustains the pro-
priety of exempting one who is employed by
a public corporation to perform works for
the public benefit, under a contract which
imposes a continuing obligation, from an ac-
tion of tort at the suit of an individual who
suffers injury by reason of its non-perform-
ance, so far as such action is based upon
the contract itself, the party injured being
remitted to his action for breach of such
duty, if any, as may be imposed upon the
defendant independent of the contract.”
Nickerson v. Bridgeport Hydraulic Co.,
46 Conn. 24; S. C. 33 Am. Rep. 1;
Davis v. Clinton Water Works, 54 la. 59;
Foster v. Lookout Water Co., 2 Lea. 42;
Ferris v. Carson Water Co., 16 Nev. 44;
S. C. 40 Am. Rep. 485;
Beck v. Kittjanning Water Co., 11 Atl. Rep.
300 (Pa. Sup. Ct).



And continuing:

The

“In our opinion, therefore, the plaintiff in
the present action, as one of the public for
whose general benefit and protection the
contract in question was made, does not sus-
tain such a relation to the defendant as a
contracting party that she can maintain
her action of tort by reason of a mere viola-
tion of the contractual duty.”

Court of Errors said (70 N. J. L. 301, 304) :

“Although this action is framed in tort,
and the statute is inapplicable, it may be
well to add that we have reached the same
conclusions as the Supreme Court when the
case was before that court.

“The difficulties which presented them-
selves in the case of suits by third persons
upon contracts made by others were two—
the want of privity and the want of con-
sideration moving from the third person.
These difficulties have been overcome in this
state as to contracts not under seal by de-
cisions of the courts (Joslin v. New Jersey
Car Spring Co. 7 Vroom 141; Whitehead v.
Burgess, 32 1d. 5; Economy Building and
Loan Association v. West Jersey Title Co.
35 1d. 27; Elmer v. Loper, 37 1d. 50), and as
to contracts under seal by the statute. The
only effect of the decisions and the statute
is that privity of contract is not requisite in
order to maintain the action, and the consid-
eration need not move from the person for
whom the contract is made. Neither the
cases above cited nor the statute go so far
as to permit a suit upon contract to be main-



taiiied by persons with whom the defendant
never meant to etiter into contractual rela-
tions. It is not enough that the plainttiff
may be benefited by the performance of the
contract; he can only maintain the action
when the contract is made for him. It would
be a decided novelty to hold that anyone
contracting with a municipal corporation is
liable to an action of contract, not only by
the corporation but by every citizen of the
municipality.”

In conclusion we submit—

(1) That the complainant’s rights in Hamburg
Place were subordinate to the rights of the Passaic
Valley Sewerage Commissioners in the exercise of
their honest discretion to build, by the method
adopted, the sewer in Hamburg Place without any
obligation on its part to assume the cost of remov-
ing and replacing complainant’s tracks necessarily
incident to such method of construction.

(2) That the Commissioners, bad they been so
disposed, were without authority to either assume
the expense in question or to impose the same
upon the defendants, Frazer and Burchenal, and
did not attempt to do so.

(3) That even if the Commissioners Were obliged
to assume such expense and intended to do so, they
did not, as a matter of law, impose the same upon
the defendants, Frazer and Burchenal, by their
contract,

(4) And thateven if said contract should be held
to impose the expense in question upon the defend-
ants, Frazer and Burchenal, as between the Passaic
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Valley Sewerage Commissioners and Frazer and
Burchenal it cannot be held to have imposed on
Frazer and Burchenal any liability in favor of the
company, and that this is true whether the court
should hold that the Passaic Valley Sewerage Com-
missioners were under a duty to provide for the
maintenance of the Public Service Railway Com-
pany’s tracks or whether the court should hold that
the Passaic Valley Sewerage Commissioners were
under no such duty.

For the reasons above set forth, we submit that
the decree of the lower court should be reversed,
and since the Public Service Railway Company ex-
ercised its right under the order of December 28,
1915 (case p. 84) to do the work itself, and conse-
quently has already borne the cost thereof, as it
was obliged in law to do, the bill of complaint
should be dismissed as against Frazer and Bur-
chenal, with costs.

J. EDWARD ASHMEAD,

Of Counsel with Frazer and Bur-
chenal, Defendants-Appellants.

March Term, 1917.
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