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B ill o f C om pla in t.

Bill of Complaint as Amended by Order 
Bearing Date December 15, 1914.

F iled  Novem ber 24, 1914.

In Chancery of New Jersey.
To h is H o n o r  E d w in  R o b e r t W a lker , C hancellor

o f the  S ta te  o f  N e iv  J e r s e y :

H um bly com plaining showeth unto your H onor 
your orator Public Service R ailw ay Company, 
a corporation o f  the S tate o f N ew  J ersey :

1. Your orator became incorporated under 
and by virtue o f the law s of the S tate o f N ew  
Jersey  by a certificate of consolidation  and m er-
ger bearing date the th irtieth  day o f  Ju ly , in  
the year of our Lord one thousand nine hundred  
and seven, duly filed and recorded in  the office 
of the Secretary of S tate on the tw entieth  day  
of A ugust, in  the year of our Lord one thousand  
nine hundred and seven, as by reference thereto  
w ill appear, and to which your orator prays 
leave to refer, w hereby N orth J ersey  S treet  
R ailw ay Com pany; J ersey  City, Hoboken and 
P aterson  S treet R ailw ay Company and U nited  
Street R ailw ay Company o f Central Jersey , be-
ing street railw ay and traction  com panies, were 
m erged into a new corporation, called Public 
Service R ailw ay Company.

2. F erry  S treet and H am burg P lace R ailroad  
Company w as incorporated on the twenty-second  
day of A pril, in  the year o f  our Lord one thou-
sand eight hundred and eighty, under the general 
railroad act, and on the fifth day o f A pril, in  
the year of our Lord one thousand eight hun-
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dred and ninety-tw o, consolidated w ith the N ew -
ark and South Orange H orse Car R ailroad Com-
pany under the nam e o f  N ewark and South Or-
ange R ailw ay Company, and som e tim e in the  
year one thousand eight hundred and ninety- 
three, under and by virtue of an ordinance of 

10 the C ity o f Newark, passed  on A pril fourteenth, 
in  the year o f our Lord one thousand eight hun-
dred and ninety-three, built a double track street 
railw ay in H am burg P lace, in  the C ity o f N ew -
ark, in  connection w ith its  street railw ay that ran  
to South Orange, and that thereafter, to w it, on 
the second day of October, in the year of our 
Lord one thousand nine hundred and seven, said  
N ew ark and South Orange R ailw ay Company  
w as m erged into your orator Public Service Rail- 

2 0  w ay Company, since which tim e your orator has ’ 
carried on and operated said street railw ay.

3. That said  railw ay in H am burg P lace is  a 
n ecessary part o f your ora tor’s railw ay system  
running from  the heart o f the C ity of Newark  
to South Orange, in the County o f E ssex , and  
is used by m any thousands o f inhabitants of 
E ssex  County every day, your orator operating  
thereover cars at varying in tervals o f tim e from  
every two and one-half m inutes a part of the

30 day, to every five m inutes a fter  ten o ’clock at 
night, a tota l o f two hundred and ninety-eight 
cars every tw enty-four hours.

4. That your orator has been notified by  
Jam es F . F razer and Sam  D. Burchenal, trading  
as F razer and Burchenal, contractors, who claim  
to have a contract w ith  the P assa ic  V alley  Sew er-
age Com m ission for the building o f a sewer in  
and below  the surface of said  H am burg P lace, 
that it is  the purpose o f said contractors to

40 enter H am burg P lace and tear up your ora tor’s
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ra ilw a y  tra c k s  fo r  th e  p u rp o se  o f b u ild in g  sa id  
sew er, a n d  th e re b y  sto p  th e  o p e ra tio n  of y o u r  
o r a to r ’s sa id  ra ilw a y ; th e  p o rtio n  w hich th ey  
p ro p o se  to  te a r  u p  be ing  one h u n d re d  an d  th ir ty -  
seven fe e t in  leng th , th e  loca tion  in  qu estio n  be-
in g  show n an d  th e  tra c k s  in d ica ted  on  th e  m ap  
o r p la n  h e re to  a tta c h e d  an d  m ade  a  p a r t  he reo f. 10 

4-A. A n d  y o u r o r a to r  fu r th e r  show s th a t  i t  
h a s  been  in fo rm e d  an d  believes th a t  th e  sa id  
F ra z e r  an d  B u rch en a l m ade  an d  e n te re d  in to  a  
c o n tra c t w ith  th e  P a ssa ic  V alley  S ew erage  Com -
m issio n ers , d a te d  on o r ab o u t th e  te n th  d a y  o f 
Ju n e , n in e teen  h u n d re d  an d  th ir te e n , to  c o n stru c t 
a  section  o f a  sew er in  H a m b u rg  P lace , a t  o r 
n e a r  i ts  ju n c tio n  w ith  A venue L , in  th e  C ity  of 
N ew ark , an d  b en ea th  o r  p a r t ly  b e n ea th  th e  s tre e t  
ra ilw a y  tra c k s  o f y o u r o ra to r , a n d  c laim  th e  20 
r ig h t, u n d e r an d  b y  v ir tu e  o f th a t  co n trac t, to  
rem ove o r cause  to  be rem oved  th e  tra c k s  of 
y o u r o ra to r  d u r in g  th e  co n stru c tio n  of sa id  sec-
tio n  o f sa id  sew er; b u t y o u r  o ra to r  show s a n d  
in s is ts  th a t  by  v ir tu e  of sa id  c o n trac t, w hich  is  
th e  on ly  a u th o r i ty  o f th e  sa id  F ra z e r  an d  B u r -
chenal to  c o n s tru c t sa id  section  o f  sa id  sew er, 
i t  is  th e ir  d u ty  a n d  ob liga tion  to  m a in ta in  th e  
tra c k s  o f y o u r o ra to r  w hile c o n s tru c tin g  th e  
sam e, in  o rd e r  th a t  th e  public  serv ice  o f  tra n s -  30 
p o r tin g  p a sse n g e rs , in  w hich y o u r o ra to r  is en-
gaged , m ay  be con tinued  th e re o n  w ith o u t in te r -
ru p tio n ;  a n d  i f  n e ce ssa ry  in  o rd e r  to  m a in ta in  
the  serv ice  in  w hich y o u r o r a to r  is  engaged  the  
sa id  F ra z e r  an d  B u rch en a l a re  re q u ire d  u n d e r 
an d  by  v ir tu e  o f sa id  c o n tra c t to  e rec t a  tem p o -
r a r y  s tre e t  ra ilw a y  s tru c tu re  in  o rd e r  th a t  the  
serv ice  in  w hich y o u r  o ra to r  is so engaged  sha ll 
n o t be in te rru p te d .

40
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4-B. A n d  y o u r  o r a to r  f u r th e r  show s a n d  
ch a rg es  th a t  even i f  th e  P a ssa ic  V a lley  S ew er-
age  C om m issioners h a d  th e  r ig h t  to  rem ove, o r 
au th o rize  th e  sa id  F ra z e r  a n d  B u rch en a l to  re -
m ove o r  cause  to  be rem oved , th e  tra c k s  o f  y o u r 
o ra to r  p en d in g  th e  co n stru c tio n  of sa id  section  

10 o f sa id  sew er, th e y  hav e  n o t a tte m p te d  to  ex er-
cise th a t  pow er, o r to  au th o rize  th e  sa id  F ra z e r  
an d  B u rc h en a l to  do so.

5. Y o u r o ra to r  h a s  notified  th e  sa id  Ja m e s  
F . F r a z e r  a n d  S am  D. B u rch en a l, t r a d in g  a s  
F ra z e r  & B u rch en a l, th a t  th e y  m u st n o t in  an y  
w ise  in te r ru p t  th e  o p e ra tio n  o f  y o u r  o r a to r ’s 
sa id  ra ilw a y  a n d  d is tu rb  y o u r o r a to r ’s business, 
n o t only  because  o f th e  g re a t  lo ss a n d  dam age  
to  y o u r  o ra to r , b u t a lso  th e  inconvenience to  th e  

2 0  pub lic  by  th e  s to p p in g  of th e  o p e ra tio n  o f i ts  
c a rs , in s is tin g  th a t  th e  sa id  c o n tra c to rs  h a d  no 
r ig h t  so to  do, b u t in  resp o n se  th e re to  th e  sa id  
J a m e s  F . F ra z e r  an d  S am  D. B u rch en a l, t r a d -
in g  as  F ra z e r  & B u rch en a l, c la im  th e  r ig h t  an d  
a u th o r i ty  to  do th e  sam e a n d  th re a te n  to  s ta r t  
a t  once a n d  rem ove y o u r  o r a to r ’s sa id  s tre e t  r a i l -
w ay  t r a c k s ; a n d  th a t  th e y  have  w ritte n  an d  sen t 
y o u r  o ra to r  a  le tte r , a  copy o f w hich is a s  fo l-
low s :

^  “ N ew  Y ork  C ity , N ovem ber 21, 1914.
P ub lic  S erv ice  C o rp o ra tio n  an d  P u b lic  S e r -

vice B a ilw ay  C om pany , 759 B ro a d  S tre e t, 
N ew ark , N ew  Je rse y .

G rentlem en:
W e d e s ire  to  confirm  th e  w r it te n  no tice  

g iven  to  you  by  o u r a tto rn e y  M r. S am uel
H . E v in s  u n d e r  d a te  o f O ctober 26, 1914, th e  
s ta te m e n ts  m ade by  h im  a n d  u s a t  th e  v a r i -
o u s  con ferences w ith  M r. B o b e rts  an d  M r.

40
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B erg en , a n d  th e  s ta te m e n ts  m ad e  b y  M r. 
F a u lk s  th is  m o rn in g  a t  h is  conference  w ith  
M essrs. B e rg en  a n d  A rm stro n g , a n d  to  r e -
p e a t th a t  w e a re  a n d  fo r  som e tim e  have  
been  re a d y  to  p ro ceed  w ith  th e  w o rk  of 
c o n s tru c tin g  th e  c e n tra l p o rtio n  o f section  
6 o f th e  P a ssa ic  V alley  S ew er a t  H a m b u rg  viX) 
P lace  in  th e  v ic in ity  of A venue L  in  th e  
C ity  o f N ew ark , an d  th a t  in  o rd e r  to  do 
th is  i t  w ill be n e ce ssa ry  fo r  y o u r tra c k s  an d  
o v erh ead  w ires  to  be rem oved  te m p o ra r ily  
fo r  a  d is tan ce  o f a p p ro x im a te ly  150 fee t a t  
th e  ju n c tio n  o f H a m b u rg  P lace  a n d  A venue 
L , an d  a lso  to  rem ove y o u r  d ead  end  tra c k  
e a s t o f  A venue L. O w ing to  th e  size o f the  
n e c e ssa ry  ex cav atio n  a n d  th e  n a tu re  o f th e  
soil i t  w ill in  o u r  op in io n  be u n sa fe  to  
o p e ra te  c a r s  a t  th is  p o in t w hile th e  w ork  is  
be ing  c a r r ie d  on, a n d  we a re  in fo rm ed  an d  
believe th a t  u n d e r th e  c ircum stances i t  is  
y o u r  d u ty  to  rem ove th e  w ires  a n d  tra c k s  a t  
th e  p o in t m en tioned  in  o rd e r  th a t  th e  w ork  
m ay  proceed . T he d e lay  th u s  f a r  in c u rre d  
h a s  a lre a d y  caused  u s  a  considerab le  am oun t 
o f u n n e ce ssa ry  expense.

W e also  ren ew  o u r o ffe r  th a t  if  you  will 
p ro m p tly  rem ove th e  tra c k s  a n d  w ires  fo r  30  
th e  re q u ire d  d is tan c e  a t  th e  p o in t m en tioned , 
an d  rep lace  th em  w hen  th e  su rfa ce  o f th e  
s tre e t  is re s to re d , we w ill p a y  th e  n e ce ssa ry  
expense  of th is  w ork  i f  a  c o u rt o f com peten t 
ju r isd ic tio n  o r an  a rb i t r a to r  to  be a g re ed  
upo n  sh a ll d e te rm in e  th a t  we a re  liab le  fo r  
th e  sam e, an d  th a t  in  o rd e r  to  secu re  such 
p a y m e n t we w ill a t  once fu rn ish  a  sa tis fa c -
to ry  su re ty  com pany  bond.

40
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W e hope th a t  you  w ill decide to  com ply 
w ith  o u r re q u e s t h u t can n o t w a it lo n g er 
th a n  u n til  T u esd ay  even ing  of n e x t w eek fo r  
you  to  do so. W e beg  to  adv ise  you  th a t  
u n less  you  com m ence th e  rem oval o f th e  
tra c k s  a n d  w ire s  on o r b e fo re  W ed n esd ay  

;lt)  m orn in g , N ovem ber 25, 1914, a t  seven 
o ’clock, i t  is  o u r in te n tio n  to  th e n  beg in  th e  
rem o v a l of th e  sam e so f a r  a s  m ay  be neces-
sa ry  to  enab le  u s  to  p ro ceed  w ith  o u r w ork .

A n y  com m unication  w ith  re fe ren ce  to  th is  
m a t te r  m ay  be sen t to  o u r N ew  J e r s e y  coun-
sel, M essrs. L in d a b u ry , D epue & F au lk s .

Y o u rs  tru ly ,
F ra z e r  & B u rc h e n a l.”

6. Y o u r o r a to r  fu r th e r  show s th a t  i t  is  en- 
'20  t ir e ly  feasib le  fo r  th e  sa id  c o n tra c to rs , in  th e

b u ild in g  a n d  co n stru c tio n  of th e  sa id  sew er, to  
do th e  sam e w ith o u t in  an y  w ise in te r fe r in g  w ith  
y o u r  o r a to r ’s sa id  ra ilw a y  t r a c k s ;  a n d  th e y  can  
do so b y  e ith e r  tu n n e l c o n s tru c tio n  o r  th e  tem -
p o ra ry  su p p o r t o f sa id  tra c k s  d u r in g  th e  excava-
tio n  fo r  sa id  sew er. T he  sa id  Ja m e s  F . F ra z e r  
a n d  S am  D. B u rch en a l, t r a d in g  as  F ra z e r  & 
B u rch en a l, a d m it th is  can  be done, b u t claim  

3Q such w o rk  w ould  be m ore  expensive  fo r  th em  
th a n  i t  w ould  be in  case of th e  rem o v a l o f y o u r 
o r a to r ’s ra ilw a y  tr a c k s ;  th e y  b e ing  e n tire ly  r e -
g a rd le s s  of th e  lo ss an d  co st to  y o u r  o ra to r .

7. Y o u r o ra to r  fu r th e r  show s th a t  an  a v e r-
ag e  n u m b er of ab o u t fifty  th o u sa n d  peop le  d a ily  
u se  th e  sa id  c a rs  o f  y o u r o r a to r  u p o n  th e  b ra n c h  
of sa id  ra ilw a y  o f  w hich  th is  is  a  p a r t ,  an d  th a t  
i f  th e  c o n tin u ity  of y o u r o r a to r ’s ra ilw a y  is 
b ro k en  a n d  y o u r o r a to r  is  n o t p e rm itte d  to  con- 
tin u e  th e  o p e ra tio n  of sa id  ra ilw a y  i t  w ill be a
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source o f g re a t  annoyance, inconvenience an d  
de lay  to  a  la rg e  p a r t  of th e  tra v e lin g  p u b -
lic, an d  th e  c o n tra c to rs  in s is tin g  th a t  y o u r o ra -
t o r ’s tra c k s  be rem oved  is  s im p ly  m ea n t an d  
in ten d ed  to  save expense  to  th e  sa id  c o n tra c to rs  
in  do ing  th e  sa id  w ork.

8. Y our o ra to r  fu r th e r  show s th a t  if  i ts  10 
tra c k s  on H a m b u rg  P lace  sha ll be rem oved , as 
th re a te n e d  b y  th e  sa id  Ja m e s  F . F ra z e r  a n d  S am
D. B u rch en a l, t r a d in g  a s  F ra z e r  & B u rch en a l, 
fo r  th e  p u rp o se  a fo re sa id , th e y  can  n o t be re- 
la id  on sa id  h ighw ay  u n til  a f te r  th e  e x p ira tio n  
of m ore  th a n  th re e  m on ths, a s  th e y  ad m it, an d  
th a t  th e  sa id  th re a te n e d  ac ts  of th e  sa id  Ja m e s  
F . F ra z e r  an d  S am  D. B u rch en a l, t r a d in g  as 
F ra z e r  & B u rch en a l, a re  an  in v as io n  of th e  p ro p -
e rty , r ig h ts  a n d  fra n c h ise s  of y o u r o r a to r ;  w ill go 
cause  se rio u s inconvenience to  m an y  th o u sa n d s  
of peop le  d a ily  in  th e  use  o f y o u r  o r a to r ’s r a i l -
w a y ; i t  w ill d am ag e  a n d  d e s tro y  y o u r o r a to r ’s 
ra ilw a y  an d  i ts  p ro p e r ty ;  a n d  i t  w ill be an  in -
v asio n  o f th e  r ig h ts  an d  fra n c h ise s  of y o u r o ra to r  
in  th e  use  of i ts  ra ilw a y  in  th e  sa id  h ighw ay  
w ith o u t w a r ra n t  o f law , an d  w ill be an  i r r e p a r -
able in ju ry  to  y o u r o ra to r .

9. A ll w hich ac tings , do ings an d  p re ten ces  of
th e  d e fe n d a n ts  a re  c o n tra ry  to  eq u ity  an d  good 30 
conscience, an d  te n d  to  th e  m a n ife s t w rong , in -
ju ry  a n d  o p p ress io n  of y o u r  o ra to r  in  th e  
p rem ises. In  co n s id e ra tio n  w h ereo f a n d  fo ra s -
m uch as  y o u r o ra to r  is  w ith o u t ad eq u a te  rem edy  
in  th e  p rem ise s  a t  an d  b y  th e  s tr ic t  ru le s  o f th e  
com m on law , an d  can  on ly  o b ta in  re lie f  in  th is  
h o n o rab le  co u rt, w h ere  m a tte r s  o f th is  n a tu re  a re  
p ro p e r ly  cognizable an d  re liev ab le :
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10. To the  end, th e re fo re , th a t  the  sa id  Ja m es  
F . F ra z e r  an d  Sam  D. B urchenal, tra d in g  as 
F ra z e r  & B urchenal, an d  P a ssa ic  V alley  Sew er-
age C om m issioners m ay, to  th e  best an d  u tm ost 
o f  th e ir  a n d  each of th e ir  know ledge, rem em -
brance, in fo rm atio n  a n d  belief, fu ll, tru e  and

10  p e rfec t answ er m ake to  a ll  an d  s in g u la r the  
m a tte rs  a fo resa id , b u t w ithou t oath , w hich is 
hereby  w aived, a n d  th a t  a s  fu lly  an d  p a rtic u -
la r ly  as if  th e  sam e w ere h e re  rep e a te d  and  
they  th e re to  d is tin c tly  in te rro g a ted , an d  th a t  
th ey  a n d  each o f them , th e ir  an d  each of th e ir  
ag en ts , se rv an ts  an d  em ployes, an d  each and  
ev ery  of them , m ay  be re s tra in e d  fro m  rem oving 
o r in  an y  w ay  in te rfe r in g  w ith  the  tra c k s  of you r 
o r a to r ’s ra ilw ay  so a s  to  p rev en t the  p assage  
of y o u r o r a to r ’s c a rs  thereon , o r to  do any- 

20 th in g  except co n stru c t the  sa id  sew er in  such a 
w ay an d  m an n er as w ill p e rm it y o u r o r a to r ’s 
ra ilw ay  to  continue to  be o p e ra ted  in  an d  along 
sa id  H am b u rg  P la ce ; and  th a t  y o u r o ra to r  m ay  
have such o ther an d  fu r th e r  re lie f  in  the  p rem ises 
as the  n a tu re  of the  case  m ay  req u ire  an d  as 
shall be ag reeab le  to  equ ity  a n d  good conscience.

11. M ay i t  p lease  y o u r H onor, the  p rem ises 
considered , to  g ra n t  un to  y o u r o ra to r  n o t only

30 the  S ta te ’s w rit  of in junction , issu ing  out of and  
u n d e r the  seal of th is  honorab le  court, to  be 
d irec ted  to  the  sa id  Ja m e s  F . F ra z e r  an d  Sam
D. B urchenal, t ra d in g  as F ra z e r  & B urchenal, 
an d  P assa ic  V alley  Sew erage C om m issioners, r e -
s tra in in g  them  and  each of them , th e ir  and  each 
of th e ir  se rv an ts , agen ts an d  em ployes from  
rem oving  the  trac k s  and  ra ilw ay  of y o u r o ra to r , 
o r in  any  w ise in te rfe r in g  th e rew ith  so as to  
p rev en t the  con tinu ity  of service o f y ou r o r a to r ’s 

40 ca rs  in  H am b u rg  P lace  as a fo resa id , b u t also the  
S ta te ’s w rit of subpoena issu ing  out of and  un-
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A ffid a v it o f  G eorge J .  R o b er ts .

d e r  th e  seal o f th is  h o n o rab le  co u rt, to  be  d i-
rec ted  to  th e  sa id  J a m e s  F . F ra z e r  a n d  S am  D. 
B n rch en a l, t r a d in g  a s  F ra z e r  & B u rch en a l, com -
m an d in g  th em  by  a  c e r ta in  d a y  a n d  u n d e r  a  ce r-
ta in  p e n a lty  to  be ex p ressed , to  be a n d  a p p e a r  
b e fo re  y o u r H o n o r in  th is  h o n o rab le  c o u rt, th en  
a n d  th e re  to  an sw er a ll a n d  s in g u la r  th e  10 
p rem ises, a n d  to  s ta n d  to , ab ide  b y  a n d  p e rfo rm  
such o rd e r  an d  decree  th e re in  a s  to  y o u r  H o n o r 
sha ll seem  m eet a n d  sh a ll be ag reeab le  to  eq u ity  
a n d  good  conscience.

A n d  y o u r  o ra to r , a s  in  d u ty  bound , w ill ever 
p ra y , &c.

F R A N K  B E R G E N ,
S o lic ito r  fo r  and  o f  C ounsel w ith  C om pla inan t.

S t a te  of  N e w  J e r s e y ,
E s s e x  Co u n t y ,

Ge o r g e  J . R o be r ts , of fu ll age, b e ing  d u ly  
sw orn  acco rd in g  to  law , on h is  o a th  sa ith  th a t  
he is  F i r s t  V ice P re s id e n t an d  in  d ire c t ch arg e  
o f th e  o p e ra tio n  o f th e  s tre e t  ra ilw a y s  of P ub lic  
S erv ice  R a ilw ay  C om pany , th e  co m p la in an t in  
th e  fo reg o in g  b ill o f co m p la in t nam ed , an d  is  
th e  a g en t of sa id  c o m p la in an t in  th is  b e h a lf ;  JO 
th a t  th e  m a tte r s  a n d  th in g s  s ta te d  a n d  se t fo r th  
in  th e  fo reg o in g  b ill o f co m p la in t a re  tru e , as 
th is  d ep o n en t v e rily  b e liev es; d ep o n en t fu r th e r  
sa ith  th a t  he is  a  re g u la r ly  g ra d u a te d  p ro fe s -
siona l en g in eer of m o re  th a n  tw enty-five  y e a rs  
e x p e rie n c e ; th a t  he  has h a d  experience  fo r  m an y  
y e a rs  in  th e  b u ild ing , c o n s tru c tio n  an d  o p e ra tio n  
o f ra i lro a d s  an d  s tre e t  ra ilw a y s ; th a t  i t  is  t ru e  
th a t  co m p la in an t w as in c o rp o ra te d  a n d  th e  r a i l -
w ay  b u ilt  a n d  cam e in to  th e  possession  a n d  h a s  ^
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been  o p e ra te d  b y  th e  co m p la in an t, a s  se t ou t in  
th e  f irs t  an d  second p a ra g ra p h s  o f sa id  b ill ;  
a n d  th a t  i t  is  o f th e  c h a ra c te r  a n d  o p e ra te d  as 
is  se t ou t in  th e  th ird  p a ra g ra p h  o f sa id  b i l l ; 
th a t  d ep o n en t h a s  been  in fo rm ed  by  th e  de« 
fe n d a n ts , a s  is  s ta te d  in  th e  fo u r th  p a ra g ra p h  

10 of sa id  b ill;  th a t  co m p la in an t h a s  no tified  th e  
d e fe n d an ts , a s  s ta te d  in  th e  fifth  p a ra g ra p h  of 
sa id  b ill ;  a n d  have  received  a  le tte r , a  copy  of 
w hich  is  se t  ou t in  sa id  p a ra g ra p h  o f sa id  b ill;  
d ep o n en t f u r th e r  sa ith  th a t  as such  eng ineer 
he  is  acq u a in ted  w ith  pub lic  w ork  such as  th e  
d e fe n d a n ts  a s  c o n tra c to rs  p ro p o se  do ing  in  th e  
b u ild in g  o f th e  sa id  sew er, a n d  s ta te s  th a t  th e  
sam e can  be conducted  a n d  c a r r ie d  on e ith e r  
by  tu n n e llin g  o r  b y  su p p o r t o f th e  ra ilw a y  of 
co m p la in an t, so a s  n o t to  in te r fe re  w ith  i ts  

20 traffic a n d  busin ess , p ro v id ed  th e  d e fe n d an ts  
w ill exercise  p ro p e r  c a re  an d  m ake th e  neces-
s a ry  e x p en d itu re s  to  secu re  th e  sa fe ty  o f sa id  
ra ilw a y ; th a t  th e  ra ilw a y  is  in  u se  a s  is s ta te d  
a n d  se t o u t in  th e  seven th  p a ra g ra p h  of sa id  
b ill;  th a t  if, as  dem anded  b y  th e  sa id  d e fen d -
a n ts , c o m p la in a n t is  com pelled  to  tak e  u p  its  
ra ilw a y  tra c k s , o r  th e y  a re  p e rm itte d  to  be 
ta k e n  u p  an d  rem oved  b y  d e fe n d an ts , i t  w ill 
cause  th e  dam age  an d  in ju ry  a s se r te d  in  sa id  

® bill, beside  invo lv ing  th e  co m p la in an t in  expen-
d itu re s  a t  th e  r a te  o f m an y  th o u sa n d s  of d o lla rs  
a n n u a lly  to  keep  in  o p e ra tio n  i ts  c a rs  on th a t  
p o rtio n  o f th e  ra ilw a y  n o t d is tu rb e d  o r  rem oved.

G EO . J .  R O B E R T S .

S w o rn  a n d  subscribed  b e fo re  me 
th is  23 rd  d a y  of N ovem ber, A . D.,
1914.

(s e a l ) W i l l a r d  L . H a y w a r d ,
4 q  N o ta ry  P u b lic  o f N . J .

C om m ission  e x p ire s  Dec. 10, 1918.
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S t a t e  o f  N e w  J e r s e y ,
E s s e x  C o u n t y ,

M a r t i n  S c h r e i b e r , of fu ll age, be ing  du ly  
sw orn  acco rd in g  to  law  on h is  o a th  sa ith  th a t  
he is  E n g in e e r  o f M ain tenance  of W a y  o f P ub lic  
S erv ice  R a ilw ay  C om pany, th e  co m p la in an t in  
th e  fo reg o in g  b ill o f com p lain t n a m e d ; th a t  th e  
m a tte r s  an d  th in g s  s ta te d  a n d  se t ou t in  sa id  b ill 
a re  t ru e  a s  he v e rily  b e liev es; th a t  he is  ac-
q u a in te d  w ith  th e  w ork  o f co n stru c tio n  of th e  
sew er fo r  th e  P a ssa ic  V alley  S ew erage  Com m is-
sion  th a t  i t  is p ro p o se d  to  have  la id  in  H a m b u rg  
P la c e ; th a t  a s  an  en g in eer he know s w h a t is 
re q u is ite  fo r  th e  co n stru c tio n  th e r e o f ; th a t  i t  is 
e n tire ly  feasib le  to  b u ild  an d  c o n s tru c t sa id  
sew er w ith o u t in te r fe r in g  w ith  th e  ra ilw a y  
tra c k s  o f th e  co m p la in an t la id  th e re in  so as to  gx) 
p re v e n t th e  re g u la r  o p e ra tio n  of i ts  c a rs  th e re o n  
an d  th e re o v e r ; th a t  th e  m ap  a tta c h e d  to  th e  
sa id  b ill o f co m p la in t c o rre c tly  show s th e  loca-
tio n  of th e  tra c k s  a t  th e  p lace  in  q u estio n  of 
th e  c o m p la in a n t’s ra ilw a y  a n d  th e  re la tiv e  p osi-
tio n  o f th e  sew er th e re in ;  th a t  b y  tu n n e l con-
s tru c tio n  o r  by  th e  b u ild in g  of a  te m p o ra ry  
b rid g e  o r su p p o rt th e  tra c k s  o f th e  ra ilw a y  
could  be m a in ta in e d  an d  i ts  c a rs  o p e ra te d  
th e re o n  d u rin g  th e  p ro g re s s  of th e  w ork  of -30 
co n stru c tio n  of sa id  sew er, re q u ir in g  on th e  p a r t  
o f th e  c o n tra c to rs  th e  ta k in g  o f such m easu re s  
an d  th e  ex p en d itu re  o f such m oney  as w ould 
be n e ce ssa ry  fo r  th a t  p u rp o se ;  th a t  th e  rem oval 
of th e  tra c k s  on H a m b u rg  P lace  w ould b re a k  
th e  co n tin u ity  o f th e  line  o f ra ilw a y  o f the  
c o m p la in an t a n d  in te r fe re  wdth th e  serv ice , and  
be a  g re a t  lo ss a n d  d e tr im e n t to  th e  com -
p la in a n t.

M A R T IN  S C H R E IB E R . 40
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i

S w o rn  a n d  sub scrib ed  b e fo re  m e 
th is  2 3 rd  d a y  o f N ovem ber, A. D.,
1914.

( s e a l )

10

W i l l a r d  L. H a y w a r d ,
N o ta r y  P u b lic  o f  N . J .  

C om m ission  e x p ire s  Dec. 10, 1918.
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Answer of Defendant, Passaic Valley Sewer-
age Commissioners.

F ile d  D ecem ber 21, 1914.

P a ssa ic  V a lley  S ew erage  C om m issioners, one 
of th e  d e fe n d a n ts  in  th e  above e n title d  cause, 
to  th e  b ill o f com p la in t of P ub lic  S erv ice  R a il-
w ay  C om pany, an sw erin g  sa y s :

1 . T h a t i t  is  a  bod y  p o litic  an d  c o rp o ra te , 
o rg an ized  p u rs u a n t to  th e  p ro v is io n s  of C h a p te r 
102 of th e  L aw s of th e  S ta te  of N ew  J e r s e y  fo r  
th e  y e a r  1903.

2. T h a t  u n d e r  a u th o r i ty  o f C h a p te r  10 of th e  
L aw s of 1907 i t  e n te re d  in to  c o n tra c t w ith  th e  
M ay o r an d  Com m on C ouncil o f th e  C ity  of 
N ew ark  an d  fo u rte e n  o th e r  m u n ic ip a litie s  ly ing  
w ith in  th e  P a ssa ic  V a lley  S ew erage  D is tr ic t, fo r  2 0  
th e  co n s tru c tio n  o f a  m ain  in te rc e p tin g  sew er 
a n d  a p p u rte n a n c e s , to  se rve  sa id  m u n ic ip a lities  
an d  to  in te rc e p t an d  rem ove th e  sew age of sa id  
m u n ic ip a litie s  fro m  th e  w a te rs  o f th e  P a ssa ic  
R iv e r ;  th a t  p a r t  of th e  sew er so co n tra c ted  to
be c o n s tru c ted  is lo ca ted  w ith in  th e  lim its  of 
H a m b u rg  P lace  in  th e  C ity  of N ew ark , a t  the  
p o in t s ta te d  in  c o m p la in a n t’s b ill o f co m p la in t; 
th a t  on o r ab o u t th e  22nd d a y  of A u g u st, 1913, 
th e  P a ssa ic  V a lley  S ew erag e  C om m issioners 30 
e n te re d  in to  c o n tra c t w ith  Ja m e s  S. F ra z e r  an d  
S e lden  D. B u rch en a l, p a r tn e r s  t ra d in g  as 
F ra z e r  & B u rch en a l, fo r  th e  co n stru c tio n  of 
th e  c e n tra l p o r tio n  of S ec tion  6 o f th e  sa id  m ain  
in te rc e p tin g  sew er, inc lud ing  th a t  p a r t  o f th e  
sew er in  H a m b u rg  P lace  a t  th e  p o in t s ta te d  in  
th e  b ill o f com plain t.

3. T h a t  th e  sa id  c o n tra c t w ith  F ra z e r  & 
B u rch en a l, w hich is  ex p re ss ly  m ade  a  p a r t  of 
th is  an sw er by  re fe ren c e  th e re to , s ta te s  th a t  th e  40
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sew er a t  the  po in t in  question  in  H am b u rg  P lace  
in  the  C ity  of N ew ark  is  req u ire d  to  be con-
s tru c ted  by  the  sa id  F ra z e r  & B urchenal by  the  
open cut m ethod, as shown by  th e  p lan s and  
specifications, an d  in  accordance w ith  the  ag ree -
m ents contained  in  sa id  co n tra c t to  be p e rfo rm ed  

XO by the  sa id  F ra z e r  & B urchenal.
4. T h a t P assa ic  V alley  Sew erage C om m ission-

ers, in  ad o p tin g  the  open c u t m ethod  of con-
s tru c tin g  sa id  sew er in  sa id  H am b u rg  P lace  a t  
sa id  po in t, exercised  th e  d isc re tion  com m itted 
to  i t  by  th e  L eg is la tu re  of New Je rse y , upon  a  
considera tion  of the  cost of th e  construction  of 
sa id  sew er by  sa id  m ethod  as com pared  w ith  
the  cost of its  co n stru c tio n  by  the  tu n n el m ethod, 
as well as of th e  in te rru p tio n  to  th e  use of the

2 0  public s tre e t know n as H am b u rg  P lace  n ecessa ri-
ly  re su ltin g  fro m  the  m ethod  of construction  so 
ad o p te d ; and  P a ssa ic  V alley  Sew erage Com m is-
sioners says and  in s is ts  th a t  i ts  sa id  d e te rm in a -
tio n  and  exercise o f d iscre tion  is reasonab le  and  
is exclusively w ith in  i ts  ju risd ic tio n , and  final 
a n d  conclusive.

5. T h a t the  sa id  P assa ic  V alley  Sew erage 
C om m issioners in  and  by  sa id  co n trac t m ade 
exp ress p rov ision  fo r  the  p ro tec tion  an d  m ain-

30  tenance  of the  public u tilitie s  ex is ting  in  the  
public  s tre e ts  th ro u g h  which th e  sa id  sew er 
w as to  be constructed , including  sa id  p o rtio n  
of H am b u rg  P lace  in  the  C ity  of N ew ark ; and  
exp ress ly  re fe rs  to  th e  follow ing p rov isions o f 
th e  sa id  c o n tra c t:

A rt. IV , Section 2. “ T he co n trac to r shall 
fu rn ish  and  do every th ing , except as here in  
o therw ise  p rov ided , necessa ry  to  com plete 
th e  w ork  in  accordance w ith  th e  te rm s o f  

40 . the  co n trac t a n d  w ith  the  req u irem en ts  of
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th e  eng ineer thereunder. H e is to  m ake 
a ll p ro v is io n s . necessary  to  m ain ta in  and 
p ro tec t ex isting  s tru c tu re s  of w hatever kind, 
and  to  re p a ir  a ll dam ages done to  such 
s tru c tu re s . ’9

Section  18. “ C are  shall he taken  no t to 
move, w ithou t the  consent of the  engineer, 1 0  
any  sew ers, tunnels, w a te r  o r gas p ipes, 
o r o ther s tru c tu re s  crossing  these  o r ru n -
n ing  p a ra lle l o r n e a r  them . T hey  shall he 
su sta ined  securely  in  place u n til the  w ork 
is com pleted. W henever i t  is  necessary  to  
in te rfe re  w ith  sa id  s tru c tu re s  the  con trac-
to r  shall m ain ta in  th e ir  respective  services, 
a n d  if  necessa ry  fo r  th a t  pu rpose  shall 
lay  tem p o ra ry  w ater, gas o r o ther pipes.
H e shall re p a ir  a ll dam ages done to  any  2o 
of sa id  s tru c tu re s  a n d  shall keep them  in 
re p a ir  u n til six m onths a f te r  the  com ple-
tion  of the  w ork  on the  section. H e  shall 
leave them  in  as good condition  as they  
w ere p rev ious to  the  com m encem ent of the  
w ork. ’ ’

6 . P a ssa ic  V alley  Sew erage Com m issioners 
fu r th e r  answ ering  say  th a t  the  w ork  of con-
stru c tio n  of the  sa id  in te rcep tin g  sew er fo r  ^  
the  sew age of the  P assa ic  V alley  is  one of the  
h ighest public im portance  ; th a t  in  the  p e rfo rm -
ance of the  w ork  i t  is exercising  the  d iscretion  
com m itted to  it  by  the  L eg isla tu re  of the  S ta te , 
and  th a t  in  the  p o rtio n  of the  w ork  involved 
in  the  co n tro v ersy  in  th is  su it the  exercise o f 
the  sa id  d iscre tion  in  m aking the  sa id  con trac t 
w ith  F ra z e r  & B urchenal is  reasonable.

40
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T h is  d e fe n d a n t th e re fo re  p ra y s  to  he hence 
d ism issed , w ith  i ts  co sts  au d  c h a rg e s  in  th is  
b e h a lf  m o st w ro n g fu lly  su s ta in ed .

B IK E R  & B IK E R , 
S o lrs . fo r  sa id  D e fen d a n t.

10 A d r i a n  B i k e r ,
O f C ounsel.

S t a t e  o e  N e w  J e r s e y , 1Kssi
C o u n t y  o f  E s s e x , j

W i l l i a m  M. B r o w n , be ing  sw orn , say s  th a t  
he is  a  c iv il en g in eer b y  p ro fess io n , an d  h a s  
specia lized  in  sew erage  c o n s tru c tio n  a n d  o p e ra -
tio n  ; th a t  a  v e ry  co n sid erab le  p a r t  o f h is  p ro fe s -
sio n a l life  h a s  been  sp e n t in  connection  w ith  
th e  M e tro p o litan  S ew erage  D is tr ic t  in  th e  C ity  
o f B oston , M assach u se tts , th a t  th is  w o rk  w as 
s ta r te d  in  1890 a n d  th a t  he w as connected  w ith  
i t  f ro m  th a t  tim e  u n til  th e  m o n th  o f  M arch , 
1912, in  th e  p o s itio n  o f a s s is ta n t  to  th e  C hief 
E n g in e e r  u n til  th e  y e a r  1895, a n d  fro m  th a t  
tim e  to  M arch , 1912, a s  C h ief E n g in e e r  in  ch arg e  
o f  th e  w o rk ; th a t  in  M arch , 1912, d ep o n en t sev- 

3 0  e re d  h is  connection  w ith  th e  M e tro p o litan  Sew -
e ra g e  C om m ission  ¡and becam e C h ief E n g in e e r  
o f th e  P a ss a ic  V alley  S ew erag e  C om m issioners, 
w hich  p o s itio n  he now  h o ld s ; th a t  th e  M e tro -
p o lita n  S ew erage  D is tr ic t  co m p rise s  a  te r r i to r y  
o f ab o u t tw o h u n d re d  sq u a re  m iles a n d  includes 
tw enty-five  m u n ic ip a litie s  o f  th e  S ta te  o f  M assa -
c h u se tts , h a v in g  a n  a g g re g a te  p o p u la tio n  o f 
ab o u t a  m illion  in h a b ita n ts ;  th a t  th e  c o st o f 
th e  sew erage  w orks h a s  been  ab o u t six teen  m il- 
lion  d o lla rs , a n d  th e  sew ers a c tu a lly  in o pera -
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tio n  h av e  a  d isch a rg e  cap ac ity  o f six  h u n d red  
m illion  g a llons a  d a y ; th a t  th ese  sew ers se rve  
a  te r r i to r y  h a v in g  a  p o p u la tio n  s im ila r to  th a t  
o f th e  P a ss a ic  V alley .

T h a t as C hief E n g in e e r  of th e  P a ssa ic  V alley  
S ew erage  C om m issioners he h a s  h a d  ch arg e  o f 
th e  p re p a ra t io n  of th e  w o rk in g  p lan s , specifiea- 10  
tio n s  a n d  c o n tra c ts  fo r  th e  co n stru c tio n  of th e  
sa id  m a in  in te rc e p tin g  sew er fo r  th e  P a ss a ic  
V alley  S ew erage  D is tr ic t ;  th a t  in  th e  p re p a ra -
tio n  of th e  p lan s , specifications a n d  c o n tra c ts  
he h a s  a lw ays h a d  re g a rd  fo r  th e  convenience 
o f pub lic  t ra v e l  in  th e  s tre e ts  th ro u g h  w hich 
sa id  sew er w as to  be c o n s tru c te d ; th a t  »for th e  
m o st p a r t  th e  sa id  sew er is  c o n s tru c ted  in  tu n -
ne l in  th e  C ity  o f N ew ark , w here  th e  tra v e l  
on th e  public  s tre e ts  is  considerab le , an d  w here  2 0  
th e  in te r ru p tio n  o f s tre e t  traffic w ould  re s u lt  
in  se rio u s  lo ss a n d  in ju ry ;  th a t  th e  p lan s  fo r  
sa id  sew er in  th e  p a r t s  o f th e  c ity  w here  th e  
traffic is  l ig h t p ro v id e  fo r  i ts  co n stru c tio n  by  
th e  open  tre n c h  m ethod , th e  d e te rm in in g  con-
s id e ra tio n  b e in g  th e  g re a te r  econom y in  th e  con-
s tru c tio n  o f  th e  sew er b y  th e  open  tre n c h  m ethod , 
a s  co m p ared  w ith  th e  tu n n e l m ethod .

T h a t th e  p lan s  a n d  specifications fo r  th e  con-
s tru c tio n  of S ec tion  6  o f th e  sew er, inc lud ing  30 
th e  p a r t  in  H a m b u rg  P lace  in  N ew ark  a t  th e  
in te rse c tio n  of A venue L , w ere  p re p a re d  u n d e r  
th e  d ire c tio n  of th is  deponen t, a n d  th a t  th e  
m eth o d  of co n s tru c tio n  specified  fo r  th is  sec-
tio n  o f th e  c ity  w as th e  open  tre n c h  m e th o d ; 
th a t  in  a d v e r tis in g  fo r  b id s fo r  th e  co n stru c tio n  
of S ection  6 o f th e  sew er th e  sa id  section  w as 
d iv ided , in  th e  f irs t p lace, in to  tw o p a r ts ,  d esig -
n a te d  re sp ec tiv e ly  a s  th e  n o r th e r ly  p o rtio n  of 
section  6  a n d  th e  so u th e rly  p o rtio n  o f  section
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6 ; th a t  th e  n o r th e r ly  p o r tio n  inc luded  th e  p o r -
tio n  o f H a m b u rg  P lace  in  c o n tro v e rsy  in  th is  
s u i t ;  th a t  th e  sa id  n o r th e r ly  p o rtio n  o f sa id  
section  6 im m ed ia te ly  a d jo in ed  on th e  n o r th  a  
section  o f th e  sew er u n d e r  c o n s tru c tio n  in  tu n -
nel, a n d  th a t  u p o n  o p en ing  th e  b id s  fo r  th e  

1 0  c o n s tru c tio n  o f th e  n o r th e r ly  p o r tio n  o f sa id  
section  i t  w as fo u n d  th a t  th e  c o n tra c to r  con-
s tru c tin g  th e  a d jo in in g  section  o f th e  sew er in  
tu n n e l p ro p o se d  to  b u ild  th e  n o r th e r ly  p o rtio n  
o f sec tion  6  in  tu n n e l a t  a  p rice  inc lu d in g  a  
c h a rg e  o f $128.50 p e r  'lin ea r  fo o t fo r  th e  ex -
c av a tio n  n e c e ssa ry  fo r  sa id  w o rk ; th a t  a n o th e r  
b id  w as m ade  u n d e r  sa id  a d v e rtise m e n t fo r  
th e  co n s tru c tio n  o f sa id  n o r th e r ly  p o r tio n  o f 
section  6 in  tu n n el, in c lu d in g  a  c h a rg e  o f $175.00 

2 0  P®1* l in e a r  fo o t fo r  sa id  e x ca v a tio n ; th a t  a  m uch 
low er b id  w as received  fo r  th e  co n stru c tio n  
o f th e  sew er b y  th e  o pen  tre n c h  m ethod , in -
vo lv in g  a  c h a rg e  fo r  th e  n e c e ssa ry  ex cav a tio n  
o f  tw en ty -sev en  d o lla rs  p e r  l in e a r  fo o t;  th a t  
th e  low est b id d e r  upo n  th e  a w a rd  o f th e  con-
t r a c t  to  h im  fa iled  to  q u a lify  by  th e  due execu-
tio n  o f th e  c o n tra c t, a n d  i t  becam e n e c e ssa ry  
to  re a d v e r tis e  sa id  n o r th e r ly  p o r tio n  o f section  
6 , upo n  w hich  a d v e rtise m e n t b id s  w ere  received  

30 a n d  th e  c o n tra c t a w a rd e d  upo n  a  specification  
o f th e  open  tre n c h  m ethod  o f c o n s tru c tio n ; th a t  
th e  low est b id d e r  a g a in  fa iled  to  q u a lify  by  th e  
execu tion  o f th e  c o n tra c t, an d  i t  becam e neces-
s a ry  to  re a d v e r t is e  fo r  th e  co n s tru c tio n  o f th e  
sa id  p o r tio n  o f section  6 ; th a t  th e re u p o n  th e  
w hole o f section  6  w as d iv id ed  in to  th re e  p o r -
tions , d e s ig n a te d  re sp ec tiv e ly  a s  th e  n o r th e r ly  
p o rtio n , c e n tra l  p o rtio n  a n d  so u th e r ly  p o rtio n  
o f  section  6 ; th a t  th e  c e n tra l p o rtio n  o f section  

4Q 6 in c lu d es th a t  p a r t  of H a m b u rg  P lace , w hich  is
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in  c o n tro v e rsy  in  th is  sn i t ;  th a t  u p o n  th e  a d -
v e rtise m e n t o f sa id  section  b id s  w ere  received  
a n d  th e  c o n tra c t a w ard e d  to  th e  firm  o f  F ra z e r  
& B u rch en a l, th e  low est b id d e r  a t  a  p rice  fo r  
ex cav a tio n  o f sev en ty  d o lla rs  p e r  l in e a r  foot.

T h a t  th is  d ep o n en t is  sa tisfied , fro m  a  consid -
e ra tio n  of th e  b id s  subm itted , th a t  th e  c o n stru c -
tio n  o f  th e  sew er by  th e  tu n n e l m eth o d  th ro u g h  
th e  c e n tra l  p o rtio n  of section  6  w ou ld  have  
re su lte d  in  an  in c re a se  o f th e  co st o f th is  sec-
tio n  c o n s id e ra b ly  above one h u n d re d  th o u sa n d  
d o lla rs .

T h is  d ep o n en t is  fa m ilia r  w ith  th e  p o in t of 
in te rse c tio n  o f H a m b u rg  P lace  a n d  A venue  L  
in  th e  C ity  o f N ew ark , a n d  h a s  ob serv ed  th e  
ex te n t of pub lic  t r a v e l  a t  sa id  p o in t;  th a t  th e  
sa id  pub lic  tra v e l  is  v e ry  in co n sid e rab le , an d  
th a t  th e  inconvenience a n d  in te r ru p tio n  fro m  
sa id  tra v e l  cau sed  b y  th e  co n s tru c tio n  o f th e  
sew er by  th e  o p en  tre n c h  m eth o d  is  o f  v e ry  
sm all im p o rtan ce .

T h a t in  th e  p re p a ra t io n  o f th e  fo rm  of con-
t r a c t  ad o p te d  b y  th e  P a ssa ic  V a lley  S ew erage  
C om m issioners, th is  d ep o n en t en d eav o red  to  have  
d u e  re g a rd  to  th e  convenience o f  th e  public  
an d  to  th e  m ain ten an ce  o f th e  serv ice , of th e  
public  u tili tie s , w hich m ig h t be invo lved  in  th e  
sew er c o n s tru c tio n ; th a t  th e  t ra v e l  over th e  
lin es o f th e  P u b lic  S erv ice  R a ilw ay  C om pany  a t  
th e  c o rn e r  o f H a m b u rg  P lace  a n d  A venue L  a t  
th is  season  o f th e  y e a r  is  v e ry  sm all an d  u n -
im p o rta n t, a n d  th a t  in  h is  o p in io n  i t  c an  re a d ily  
be p ro v id ed  fo r  in  a  n u m b er o f d iffe re n t w a y s ; 
th a t  i t  is  p e rfe c tly  feasib le  to  c o n s tru c t a  te m -
p o ra ry  tra c k  fo r  th e  sh o rt d is ta n c e  n e ce ssa ry  
to  avo id  th e  ex cav a tio n  fo r  th e  sew er w hile the

10

20

30

40



20
A ffid a v it o f  W illia m  M . B ro w n .

w ork  is  in  p ro g re s s ;  th a t  i t  is  a lso  feasib le  to  
t r a n s fe r  p a sse n g e rs  ac ro ss  th e  p o rtio n  of th e  
ra ilw a y  in te r ru p te d  b y  th e  ex cav a tio n  w ith o u t 
se rio u s  inconvience to  th e  p a sse n g e rs  o r  se rio u s 
expense  to  th e  com pany.

T h is  d ep o n en t fu r th e r  say s th a t  he e s tim a te s
1 0  the  cost o f c o n s tru c tin g  th e  th re e  h u n d re d  fee t 

o f sew er rem a in in g  to  be co n s tru c ted  by  F ra z e r  
& B u rch en a l a t  th e  p o in t in  q u estio n  in  tu n n e l 
to  be  m o re  th a n  tw e n ty  th o u sa n d  d o lla rs , a n d  
th a t  th e  cost o f su p p o rtin g  th e  - tra c k s  in  th e ir  
p re s e n t lo ca tio n  d u r in g  th e  c o n s tru c tio n  of th e  
sew er b y  th e  o p en  tre n c h  m eth o d  w ould  ab o u t 
eq u a l th e  c o st o f th e  tu n n e l co n stru c tio n .

T h is  d ep o n en t fu r th e r  say s th a t  d e lay  in  th e  
p e rfo rm an c e  o f th e  w o rk  invo lved  in  th is  su it 
w ill re s u lt  in  in c re a s in g  th e  inconvenience to

20 th e  pub lic  a n d  th e  lo ss to  th e  ra ilw a y  com pany, 
b y  re a so n  o f th e  in c re ase  o f pub lic  traffic a t  
th e  p o in t in  q u estio n  in  th e  sp r in g  a n d  sum m er 
m onths.

W IL L IA M  M. B R O W N .

S w o rn  to  a n d  su b scrib ed  
b e fo re  m e, th is  18th  d a y  
o f D ecem ber, 1914.

30 ■
D a n i e l . J .  B r e n n a n ,

N o ta ry  P ub lic  o f N e w  J e rs e y .

40
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Answer of Defendants, Frazer & Burchenal, 
as Amended by Order Bearing Date 

December 15, 1914.
F ile d  D ecem ber 7, 1914.

T he jo in t a n d  se v e ra l an sw er o f J a m e s  S. 
F r a z e r  a n d  S e l d e n  D. B u r c h e n a l  (e rro n e o u sly  
te rm e d  Ja m e s  F . F ra z e r  an d  S am  D. B u rc h e n a l) , 
th e  d e fe n d a n ts  in  th e  above e n title d  cause , to  
th e  b ill o f com p la in t o f P u b lic  S erv ice  R a ilw ay  
C om pany , com p lainan t.

T hese  d e fe n d a n ts  an sw erin g  u n to  so m uch an d  
such p a r ts  o f th e  c o m p la in a n t’s b ill o f com p la in t 
a s  th e y  a re  ad v ised  i t  is  m a te r ia l  a n d  n e ce ssa ry  
fo r  th em  to  m ake an sw er un to , s a y :

1. T h ey  h av e  no know ledge o r  in fo rm a tio n  2 0  
a s  to  th e  t r u th  o f th e  a lle g a tio n s  co n ta in ed  in  
p a ra g ra p h s  1 a n d  2 o f  th e  sa id  b ill o f com -
p la in t, a n d  leave  th e  co m p la in an t to  m ake such 
p ro o f  th e re o f  as i t  m ay  deem  ad v isab le  so to  do.

2. T h ey  d en y  each a n d  e v e ry  a lleg a tio n  con-
ta in e d  in  p a ra g ra p h  3 o f  th e  sa id  b ill o f com -
p la in t in  so f a r  a s  th e  sam e re la te s  to  th e  p o r -
tio n  o f th e  c o m p la in a n t’s ra ilw a y  e x is tin g  a t  th e  
loca tion  show n on th e  b lue  p r in t  a tta c h e d  to  q q  
th e  sa id  b ill o f  com plain t.

3. T h ey  a d m it th a t  u n less  th e  co m p la in an t 
w ill te m p o ra r ily  rem ove th e  tra c k s  an d  o v e r-
h ead  w ire s  o f th e  p o r t io n  of i ts  ra ilw a y  e x is t-
in g  a t  th e  loca tion  m en tioned  in  th e  fo u r th  
p a ra g ra p h  o f th e  sa id  b ill o f com plain t, i t  is 
th e ir  in te n tio n  to  rem ove such tra c k s  a n d  w ires 
a t  such loca tion  in  o rd e r  th a t  th e y  m ay  com -
p le te  th e  section  of th e  sew er h e re in a f te r  m en -
tioned . T h ey  also  a d m it th e  g iv in g  b y  them 40
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to  th e  co m p la in an t o f th e  no tice  se t ou t in  p a ra -
g ra p h  5 of th e  sa id  b ill o f com plain t.

3a. T h ey  a d m it th a t  th e y  e n te re d  in to  a  
c o n tra c t w ith  th e  sa id  P a ssa ic  V a lley  S ew erage  
C om m issioners a s  s ta te d  in  p a ra g ra p h  8  h e reo f, 
a n d  th a t  th e y  c la im  th e  r ig h t  u n d e r  a n d  b y  

•'0 v ir tu e  o f th a t  c o n tra c t to  rem ove o r cause  to  
be rem oved  a p p ro x im a te ly  150 fee t o f th e  r a i l -
w ay  tra c k s  o f  th e  co m p la in an t a t  th e  p o in t 
show n on th e  b lue  p r in t  an n ex ed  to  th e  sa id  
b ill o f com plain t, a n d  th e y  deny  th a t  b y  v ir tu e  
o f  th e  sa id  c o n tra c ts , o r  o therw ise , i t  is  th e ir  
d u ty  a n d  ob lig a tio n  to  m a in ta in  th e  tra c k s  o f 
th e  sa id  s tre e t  ra ilw a y  w hile c o n s tru c tin g  th e  sec-
tio n  o f th e  sew er m en tio n ed  in  th e  8 th  p a ra g ra p h  
he reo f. T h ey  a lso  deny  th a t  th e y  a re  re q u ire d  

2 0  u n d e r  a n d  b y  v ir tu e  o f sa id  c o n tra c t, o r o th e r-
w ise, to  e re c t a  te m p o ra ry  s tre e t  ra ilw a y  s tru c -
tu re  in  o rd e r  th a t  th e  serv ice  in  w hich  th e  com -
p la in a n t. is  en gaged  sh a ll n o t be in te r ru p te d  
E x ce p t a s  h e re in  ad m itte d , th e y  d en y  each  a n d  
e v e ry  a lleg a tio n  o f p a ra g ra p h  4a  of th e  sa id  b ill 
o f  com plain t.

3b. T h ey  d eny  each  an d  ev e ry  a lleg a tio n  o f 
p a ra g ra p h  4b of th e  sa id  b ill o f com plain t.

3 0  4. T h ey  deny  each  a n d  e v e ry  a lleg a tio n  con-
ta in e d  in  p a ra g ra p h  6  o f th e  sa id  b ill o f com -
p la in t  save  th a t  th e y  ad m it th a t  it  is  a n  e n g in e e r-
in g  p o ss ib ilty  to  p e rfo rm  th e  w o rk  r e fe r re d  to  by  
tu n n e l c o n s tru c to n  o r  b y  te m p o ra ry  su p p o r t of 
th e  c o m p la in a n t’s tra c k s  d u r in g  th e  ex cav atio n  
fo r  such sew er, b u t th e y  sa y  th a t  th e  cost o f such 
c o n s tru c tio n  o r su p p o r t a n d  th e  r isk  to  th e  p ro p -
e r ty  a n d  p a sse n g e rs  o f th e  co m p la in an t a n d  th e  
em ployes o f th e  d e fe n d a n ts  en g ag ed  in  th e  con-
s tru c tio n  o f such sew er w ould  be such as  to  ren -40
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d e r  e ith e r  o f such m ethods d an g ero u s , im p ra c -
ticab le  a n d  u n reaso n ab le .

5. T h ey  deny  each  a n d  ev e ry  a lleg a tio n  con-
ta in e d  in  p a ra g ra p h  7 o f th e  b ill o f co m p la in t in  
so f a r  as th e  sam e re la te s  to  th e  above m en tioned  
p o rtio n  of th e  c o m p la in a n t’s ra ilw ay .

6 . T h ey  ad m it th a t  th e  b u ild in g  o f th e  p o r tio n  *0 
of th e  sa id  sew er to  be c o n s tru c te d  a t  th e  above 
m en tioned  loca tion  w ill re q u ire  a p p ro x im a te ly  
th re e  m on th s ’ tim e, b u t th e y  deny  each  a n d  ev ery  
o th e r  a lleg a tio n  co n ta in ed  in  p a ra g ra p h  8  o f th e  
sa id  b ill o f com plain t.

7. T h ey  d en y  each  a n d  e v ery  a lleg a tio n  con-
ta in e d  in  p a ra g ra p h  9 of th e  sa id  b ill o f com -
p la in t.

F u r th e r  a n sw erin g  th e  d e fe n d a n ts  say  a s  fo l-
low s :

8 . P r io r  to  th e  22nd d a y  of A u g u s t, 1913, th e  
d e fe n d a n ts  exam ined  th e  c o n tra c t, specifications, 
p lan s  an d  profile  su b m itted  by  th e  P a ssa ic  V alley  
S ew erage  C om m issioners o f th e  S ta te  o f New 
J e r s e y  (th e  sa id  C om m issioners b e ing  a  c o rp o ra -
tio n  o rg an ized  a n d  ex is tin g  u n d e r  a n d  by  v ir tu e  
o f th e  p ro v is io n s  of C h a p te r  10 o f th e  S ession  
L aw s of th e  S ta te  o f N ew  J e r s e y  fo r  th e  y e a r  
1907, a n d  th en  a n d  now  en gaged  in  th e  construe- 3 0  
t io n  of th e  im p o r ta n t  an d  pub lic  im p ro v em en t 
com m only  know n as  th e  P a ss a ic  D ra in a g e  Sew er,
to  w hich A c t th e y  beg  leave  to  r e fe r )  co v erin g  
th e  c e n tra l  p o rtio n  o f S ec tion  6  o f such sew er 
fro m  S ta tio n  2 6 + 0 0  to  S ta tio n  4 0 + 0 0 , th a t  is, 
f ro m  a  p o in t in  H a m b u rg  P la ce  in  th e  C ity  of 
N ew ark  ab o u t 300 fee t so u th  of th e  g ra d e  c ro ss-
ing  of th e  C e n tra l R a ilro a d  C om pany  o f N ew  
J e r s e y  n o r th e r ly  th ro u g h  th e  sa id  H a m b u rg  
P lace  to  a  p o in t th e re in  n o rth w e s te r ly  of A ve-
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im e L , a  to ta l  d is tan c e  o f 1,400 lin e a l fee t, 
a n d  m ade  a  p ro p o sa l to  th e  sa id  Com -
m ission  fo r  th e  c o n s tru c tio n  o f th e  sa id  p o r -
tio n  of such  sew er. T h e re a f te r , a n d  on o r abou t 
th e  22nd d a y  o f A u g u s t, 1913, the  sa id  p ro p o sa l 
h a v in g  been  accep ted  by  th e  sa id  C om m ission,

10 th e  d e fe n d a n ts  e n te re d  in to  a  c o n tra c t w ith  th e  
sa id  C om m ission  fo r  th e  c o n s tru c tio n  of such 
p o r tio n  o f th e  sa id  sew er by  th e  open  cu t m ethod  
in  acco rdance  w ith  th e  sa id  p ro p o sa l, c o n tra c t, 
specifications, p la n s  a n d  profile , re fe ren c e  to  a ll 
o f w hich  is  h e reb y  m ade  fo r  th e ir  fu ll co n ten ts  
a n d  effect, w ith  th e  sam e fo rce  a n d  effect a s  if  
th e  sam e w ere  se t ou t a t  le n g th  h e re in . T h e re -
a f te r ,  in  p u rsu a n c e  o f  th e  sa id  c o n tra c t, th e  de-
fe n d a n ts  e n te re d  ü p o n  th e  p e rfo rm an c e  o f th e  
w ork  co v ered  th e reb y , a n d  p r io r  to  th e  filing  of 
th e  sa id  b ill o f co m p la in t h a d  c o n s tru c ted  th e  
sa id  section  o f sa id  sew er th ro u g h  H a m b u rg  
P lace  fro m  sa id  s ta tio n  2 6 + 0 0  to  a  p o in t in  sa id  
H a m b u rg  P lace  ab o u t 350 fee t e a s te r ly  fro m  sa id  
S ta tio n  4 0 + 0 0 , w hen  i t  becam e n e c e ssa ry  fo r  
th em  to  d isco n tin u e  th e  w ork  on acco u n t o f th e  
p resen ce  o f th e  c o m p la in a n t’s s t r e e t  ra ilw a y  
tra c k s  a n d  o v e rh ead  w ires  a t  th e  loca tion  show n 
on th e  sa id  b lu e p rin t.

30 9. P r io r  to  th a t  tim e  a n d  on o r ab o u t th e  26th
d a y  o f  O ctober, 1914, a n d  a t  d iv e rs  tim es b e fo re  
such  d a te , th e  d e fe n d a n ts  no tified  th e  co m p la in -
a n t  th a t  in  o rd e r  to  enab le  th em  to  p roceed  w ith  
th e  w o rk  o f c o n s tru c tin g  such  section  o f sa id  
m a in  sew er in  acco rdance  w ith  th e  te rm s  an d  p ro -
v is io n s  o f th e  sa id  c o n tra c t, specifications, p la n s  
a n d  p rofile , i t  w ould  be n e c e ssa ry  fo r  th e  com -
p la in a n t to  te m p o ra r ily  rem ove sa id  tra c k s  an d  
w ire s  o r  to  p e rm it th e  sam e to  be te m p o ra r ily  re-

4 0  m oved a t  such  loca tion , an d  re q u e s te d  th e  com-
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p la in a n t to  a r ra n g e  fo r  such rem o v a l o r  to  p e r -
m it th e  d e fe n d an ts  to  e ffect th e  sam e, b u t th e  
c o m p la in a n t h a s  u n ifo rm ly  re fu se d  e ith e r  to  r e -
m ove sa id  tra c k s  a n d  o v e rh ead  w ire s  o r to  p e r -
m it th e  sam e to  be rem oved.

10. T he size o f  th e  ex cav atio n  n e c e ssa ry  to  
p e rm it o f th e  c o n s tru c tio n  o f th e  sa id  section  of 
sa id  sew er, a n d  th e  c h a ra c te r  o f th e  soil a t  an d  
n e a r  such loca tion , a re  such as  to  re n d e r  i t  ex-
tre m e ly  d a n g e ro u s  a n d  im p rac ticab le  a n d  u n re a -
sonab le  to  c o n s tru c t o r  a t te m p t to  c o n s tru c t th e  
sam e a t  sa id  p o in t w hile  th e  tro lle y  c a rs  o f th e  
co m p la in an t a re  b e ing  o p e ra te d  th e re o v e r, an d  
fo r  th e  sam e rea so n s  th e  cost o f co n s tru c tin g  
such  sew er a t  sa id  loca tion  w ith o u t th e  te m p o ra ry  
rem o v a l o f  th e  sa id  tra c k s  a n d  w ires  w ould  be so 
g re a t  a s  to  m ake e ith e r  of sa id  m eth o d s n o t only  
im p ra c tica b le  an d  u n reaso n ab le , b u t p ro h ib itiv e .

11. T he  p o r tio n  o f th e  c o m p la in a n t’s ra ilw a y  
e x is tin g  a t  such  loca tion  is  u sed  on ly  to  a  sm all 
e x te n t a n d  th e  p ro p o se d  te m p o ra ry  d isco n tin u -
ance th e re o f  w ould  cau se  b u t s lig h t inconvenience 
to  a  v e ry  sm all p a r t  o f th e  p o r tio n  o f th e  t r a v e l-
in g  pub lic  c u s to m a rily  u s in g  th e  sa id  ra ilw ay . 
In  so f a r  a s  a n y  such inconvenience m ay  so re -
su lt, th e  sam e is  re q u ire d  in  a n d  shou ld  be sub-
se rv ien t to  th e  g re a t  a d v a n ta g e  w hich  w ill in u re  
to  th e  pub lic  g e n e ra lly  f ro m  th e  com pletion  a n d  
o p e ra tio n  of th e  sa id  sew er w hich is  im p e ra tiv e ly  
re q u ire d  fo r  th e  p ro te c tio n  of th e  h e a lth  an d  
co m fo rt o f a  la rg e  p o rtio n  o f th e  in h a b ita n ts  of 
th e  S ta te  o f  N ew  J e rs e y . T he  sa id  section  o f  th e  
sa id  sew er w ill c o n s titu te  a n  in te g ra l  an d  im -
p o r ta n t  p a r t  o f th e  m a in  P a ssa ic  D ra in a g e  sew er, 
th e  c o n s tru c tio n  o f  w hich h a s  fo r  a  long  tim e 
been  sou g h t by  th e  S ta te  o f N ew  J e rs e y . C on-
t r a c ts  have  been  e n te re d  in to  w ith  th e  sa id  Com-
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m issio n  b y  th e  C ity  o f N ew ark  an d  b y  n o t less 
th a n  14 o th e r  m u n ic ip a litie s  o f such S ta te  fo r  th e  
c o n s tru c tio n  o f such sew er, a n d  sev e ra l m illions 
o f d o lla rs  hav e  a lre a d y  been  sp en t o r c o n tra c te d  
to  be sp e n t in  th e  n e c e ssa ry  w ork  o f com pleting  
th e  sa id  pub lic  im provem en t. T he  c o n tra c t, 

10 p lan s , specifica tions an d  p rofile  u n d e r  w hich  th e  
sa id  section  o f  such  sew er is  b e in g  c o n stru c ted  
by  th ese  d e fe n d an ts , have  been  fra m e d  an d  
a d o p te d  b y  th e  sa id  C om m ission  a s  th o se  w hich 
a re  re q u ire d  in  th e  pub lic  in te re s t  w ith  th e  con-
sen t a n d  a p p ro v a l o f a ll o f th e  sa id  m u n ic ip a li-
tie s , in c lu d in g  th e  C ity  of N ew ark , a ll o f w hich  
such  m u n ic ip a litie s  a re  c o n tr ib u tin g  to  th e  ex-
pense  o f th e  c o n s tru c tio n  o f  such m ain  sew er.

12. B y  th e  te rm s  o f  th e  sa id  c o n tra c t th e  de- 
2Q fe n d a n ts  a re  re q u ire d  to  com plete  th e  w o rk  

co v ered  th e re b y  n o t la te r  th a n  M ay  1, 1915, a n d  
th e  tim e  now  rem a in in g  is  n o t m o re  th a n  is  r e -
q u ire d  fo r  such p u rp o se . I n  a n d  by  th e  sa id  con-
t r a c t  i t  is p ro v id e d  th a t  th e  d e fe n d a n ts  sha ll n o t 
d is tu rb  th e  su rfa ce  o f th e  h ig h w ay  a t  such  loca-
tio n  betw een  th e  1st o f  M ay  a n d  th e  f irs t  M onday  
in  S ep tem b er in  a n y  y e a r . B etw een  N ovem ber 
1 st a n d  M ay 1st th e  w o rk  o f co n s tru c tio n  a t  such 
loca tion  can  be c a r r ie d  on a n d  com ple ted  w ith  

30 th e  le a s t  possib le  inconvenience to  th e  tra v e lin g  
pub lic  a n d  th e  co m p la in an t. T he w ork  o f com -
p le tin g  th e  un fin ished  p o rtio n  of th e  sa id  section  
o f such sew er in  acco rdance  w ith  th e  te rm s  an d  
p ro v is io n s  o f such c o n tra c t w ill n o t re q u ire  th a t  
th e  tra c k s  a n d  w ires  a t  such  lo ca tio n  sh a ll be r e -
m oved  o r  d isco n tin u ed  fo r  m o re  th a n  th re e  
m on ths. T he  tra c k s  a n d  w ires  o f th e  co m p la in -
a n t  a t  such lo ca tio n  a re  in  p a r t  dead -end  lines 
w hich a re  u sed  only  fo r  th e  s to ra g e  a n d  sw itch- 

4 q  in g  of c a rs  a t  th e  tim e  b aseb a ll gam es a re  p lay ed
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a t  th e  b a seb a ll p a rk , th e  e n tra n ce  to  w hich  is  a  
sh o rt d is tan ce  to  th e  w est of such location . T he 
rem a in in g  p o rtio n  th e re o f  is  n o t a s  a lleged  in  th e  
b ill o f co m p la in t p a r t  o f an y  loop betw een  th e  
h e a r t  of th e  C ity  o f N ew ark  a n d  S o u th  O range, 
b u t is n e a r  th e  e a s te r ly  end o f th e  c o m p la in a n t’s 
sa id  ra ilw ay , an d  th e  p ro p o sed  te m p o ra ry  re - 10 
m oval o f th e  tra c k s  a n d  w ire s  a t  th e  sa id  loca-
tio n  w ill re s u lt  in  inconvenience only  to  th e  v e ry  
sm all n u m b er o f p a sse n g e rs  who a re  o rd in a r ily  
c a r r ie d  beyond  such lo ca tio n  in  c a rs  o p e ra te d  
th e re  over a t  m uch  less f re q u e n t in te rv a ls  th a n  
is  s ta te d  in  th e  sa id  b ill o f com plain t.

13. I f  th e  d e fe n d a n ts  a re  en jo in ed  o r p ro -
h ib ite d  fro m  com pleting  th e ir  sa id  w ork  in  th e  
m a n n e r p ro v id ed  fo r  b y  th e  sa id  c o n tra c t, specifi-
ca tio n s , p lan s  a n d  profile , th e y  w ill be  un ab le  to  go 
com plete  th e  sam e. T he com pletion  o f such w ork  
in  e ith e r  o f th e  m an n e rs  a lleged  by  th e  sa id  b ill 
o f c o m p la in t to  be feasib le  w ould  n e ce ssa rily  in -
volve th e  pub lic  in  a n  expense  largely* in  excess 
o f th a t  a t  w hich  th e  d e fe n d a n ts  have  c o n tra c te d  
to  do such  w ork . --

T he d e fe n d a n ts  p ra y  to  be hence d ism issed  
w ith  th e ir  co sts  a n d  ch a rg es  in  th is  cause  m ost 
w ro n g fu lly  su s ta in ed .

JA M E S  S. F R A Z E R ,
S E L D E N  D. B U R C H E N A L .

L i n d a b u r y , D e p u e  & F a u l k s ,
S o lic ito rs  fo r  and  o f  C ounsel w ith  D efen d a n ts .

40
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S t a t e  o f  N e w  J e r s e y ,
Co u n t y  o f  E s s e x .

J a m e s  S. F r a z e r  being  du ly  sw orn accord ing  
to  law  on his oa th  says th a t  he is  one of the  de-
fen d an ts  in  the  fo rego ing  an sw er n a m e d ; th a t  he 
h as  rea d  the  sa id  answ er, and  th a t  each and  
every  of the  m a tte rs  s ta te d  th e re in  is  tru e .

JA M E S  S. F R A Z E R .

S ubscribed  a n d  sw orn to  be-
fo re  m e th is  f irs t d ay  of De-
cem ber, 1914.

H a l s e y  M. B a r r e t t ,
M aster in  C hancery o f N ew  J ersey .

S t a t e  o f  N e w  J e r s e y , 1
?SSm

Co u n t y  o f  E s s e x .

S e l d e n  D. B u r c h e n a l , b e in g  d u ly  sw orn  a c -
co rd in g  to  la w  on h is  o a th  sa y s  th a t h e  is  one  
o f  th e  d e fen d a n ts  in  th e  fo r e g o in g  a n sw er  n a m e d ; 
th a t he h a s  rea d  th e  sa id  a n sw er , and th a t each  
an d  e v e r y  o f  th e  m a tter s  s ta te d  th ere in  is  tru e.

S E L D E N  D. B U R C H E N A L .

S ubscribed  and  sw orn to  be-
fo re  m e th is  f irs t d ay  of De-
cem ber, 1914.

H a l s e y  M. B a r r e t t ,
M a ster  in  C hancery o f N ew  J ersey .

40
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Affidavits in Behalf of Frazer & Burchenal.
F iled  D ecem ber 1, 1914.

S t a t e  o f  N e w  Y o r k , 1 
C o u n t y  o f  N e w  Y o r k . y  *

J a m e s  S. F r a z e r , being  du ly  sw orn, deposes 10 
an d  say s:

I  am  one o f the  above nam ed  d efen d an ts  and 
am  a  co n trac tin g  engineer, w ith  offices a t  No. 80 
M aiden L ane, in  the  B orough  of M anhattan , C ity  
of New Y ork. I  received  m y technical educa-
tion  as civil eng ineer in  the  D elaw are College, 
and  have been in  active p rac tice  of m y p ro fe s-
sion fo r  eleven y ears , d u rin g  which tim e I  have 
been engaged in  ra ilro a d  su rvey  w ork  on the  
New Y ork, W estch este r & B oston  R a ilro ad , 20  
P ennsy lvan ia  R ailroad , New Y ork  C en tra l, Sou th  
¡Shore T rac tio n  and  have been engaged  as engi-
n eer in  the  construction  of the  concrete  p ie rs  fo r  
the  P ennsy lvan ia  R a ilro ad  C om pany a t  B alto- 
m ore, and  have  been engaged as an  engi-
neer in  the  construction  of the  H udson  & M an-
h a tta n  R a ilro ad  an d  on the  layou t and  co n stru c-
tion  of the  foundation  of the  pow er house in  J e r -
sey C ity  of the  H udson  & M an h a ttan  R a ilroad , 
and  have been engaged as chief in spec to r of 
construction  tunnels in  the  construction  o f the  
P en n sy lv an ia  T unnel, N o rth  R iv er d ivision, and  
have been in  the  eng ineering  co n trac tin g  business 
fo r  a b o u t fo u r  years.

P r io r  to  A ugust 22nd, 1913, in  com pany w ith  
the  defendan t, Seldon D. B urchenal, (erroneously  
above re fe rre d  to  as “ Sam  D. B u rc h e n a l” ), I  
exam ined co n trac t an d  specifications No. 26, and  
the  p lan s and  profiles re la tin g  th e re to , of the  
P assa ic  V alley  Sew erage C om m issioners o f  the  40
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S ta te  o f  New Je rse y , covering  the  c e n tra l p o r-
tion  of section 6 of the  m ain  in te rcep tin g  sew er, 
from  S ta tio n  26+ 00  to  S ta tio n  40+ 00—th a t  is, 
from  a p o in t in  H am b u rg  P lace  in  the  C ity  of 
N ew ark, S ta te  o f  New Je rse y , ab o u t th ree  hun-
d re d  fee t sou th  of th e  g rad e  crossing  of the  

10 C en tra l R a ilro ad  of New Je rse y , thence n o rth e rly  
th ro u g h  sa id  H am b u rg  P lace  to  a po in t n o r th -
w esterly  of A venue L , a  to ta l d istance  of fo u r-
teen  hun d red  lin e a r feet.

A fte r  such exam ination  sa id  B urchenal and  
m yself m ade a  b id  fo r  th e  w ork covered thereby , 
and  th e re a f te r  on the  22nd d a y  of A ugust, 1913, 
m ade an d  en te red  in to  a  co n trac t fo r  th e  con-
stru c tio n  of sa id  sew er in  accordance w ith  said  
bid, specifications, p lan s an d  profiles, a s  a p p ea rs  

2 q by  sa id  p lan s a n d  profiles a ttach ed  here to  and  
hereby  m ade a  p a r t  hereof.

S a id  co n trac t p rov ided  fo r  th e  excavation  of a 
tren ch  betw een the  po in ts  above re fe r re d  to , and  
the  construction  th e re in  of a  concrete  sew er, h a v -
ing  a n  in te r io r  d iam ete r of one h u n d red  an d  fifty  
(150) inches, to g e th e r w ith  b rick  m aso n ry  in  
m anholes and  a p p u rte n a n t w ork, and  th e  refilling 
o f  the  sa id  trench .

T he sa id  c o n tra c t p rov ided  th a t  we w ere to be 
30 p a id  fo r  e a r th  excavation  a n d  refilling  of the  

tren ch  a t  the  ra te  of seven ty  ($70.00) do lla rs  p e r 
lineal fo o t; fo r  concrete  m ason ry  in  th e  tren ch  
P o r tla n d  cem ent m o rta r , forty-five hund red  
(4500) cubic y a rd s , a t  the  ra te  o f  e igh t ($8 .0 0 ) 
d o lla rs  p e r  cubic y a rd ;  fo r  b rick  m aso n ry  in 
m anholes P o r tla n d  cem ent m o rta r , and  a p p u rte -
n a n t w ork, fifty  (50) cubic y a rd s , a t  fifteen 
($15.00) d o lla rs  p e r  cubic y a rd ;  fo r  rock  excava-
tio n  in  trench , three, h u n d red  (300) cubic y a rd s , 

4 q  ¡at th ree  ($3.00) d o lla rs  p e r  cubic y ard .
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S a id  co n trac t fu r th e r  p rov ided  th a t  the  w ork 
o f bu ild ing  the  sew er should  be com pleted on or 
befo re  M ay 1st, 1915, and  th a t  “ no p o rtio n  of 
the  w ork  in  H am b u rg  P lace  betw een Jab ez  S tre e t 
a n d  A venue L , shall be executed  in  the  in te rv a l 
betw een M ay 1st and  L ab o r D ay. D uring  th is  
tim e the  s tre e t su rface  shall be unbroken  and  the  10 
traffic u n in te r ru p te d .”  T he la t te r  p rov ision  be-
ing  in se rted , as I  am  in fo rm ed  and  v e rily  be-
lieve, fo r  the  p u rpose  of p e rm ittin g  the  s tre e t 
ra ilw ay  line to  be o p e ra ted  d u rin g  the  baseball 
season ; the  en trance  to  the  baseball p a rk  being 
located  a  sh o rt d istance  w este rly  of S ta tio n  
4 0 + 0 0 ; th a t  being  the  on ly  season, as I  am  in -
fo rm ed  an d  v erily  believe, w hen th e re  is  traffic 
o f any  consequence on sa id  ra ilw ay  line in  the  
im m ediate  v ic in ity  of sa id  la s t m entioned point.

I  am  in fo rm ed  and  v erily  believe th a t  th e  con-
tra c t  of R yan  & R eilly  w ith  th e  P assa ic  V alley 
Sew erage C om m issioners fo r  the  section im m e-
d ia te ly  ad jo in ing  the  cen tra l p o rtio n  of section 6 
on the  w est, an d  betw een the  sa id  cen tra l p o r-
tio n  of section 6 a n d  the  bu ilt-up  p o rtio n  of th e  
C ity  of N ew ark, con ta ins a  sim ila r prov ision , 
and  th a t  n o tw ith s tan d in g  such prov ision , the  
com plainan t d iscon tinued  en tire ly  the  opera tion  
of th e  p o rtio n  of its  sa id  s tre e t ra ilw ay  line on 3 0  
H am b u rg  place fro m  A venue L, to  a po in t about 
th ree  hu n d red  an d  fifty  (350) fee t w esterly  
thereo f, d u rin g  the  period  betw een Decem ber, 
1913, and  L ab o r D ay, 1914, w hile sa id  R yan  & 
R eilly  w ere co nstruc ting  a  p o rtio n  of sa id  sew er 
fo r  a  d istance  of ab o u t tw o h u n d red  and  fifty  
(250) fee t ru n n in g  from  S ta tio n  40+ 00  in a  w est-
e rly  d irec tion  to w ard  the  h e a r t  of the  C ity  of 
N ew ark.

•4 0 .
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T h a t th e re a f te r  the  sa id  B urchenal and  m y-
self en te red  upon  the  perfo rm ance  of the  sa id  
co n tra c t on onr p a r t  to  be perfo rm ed , an d  con-
s tru c te d  the  sa id  sew er to  a  po in t about th ree  
hu n d red  and  fifty  (350) feet, m ore o r less, e a s t-
e rly  fro m  S ta tio n  40+ 00 , w hen i t  becam e neces- 

10 sa ry  fo r  us to  d iscontinue ou r w ork  of excava-
tion, on account o f the  presence of th e  s tre e t 
ra ilw ay  trac k s  a n d  overhead  w ires claim ed to  be 
owned o r  con tro lled  by  th e  com plainan t herein .

T h a t on the  26th d ay  of O ctober, 1914, and  a t 
d iv ers  tim es p r io r  th e re to , we notified the  com-
p la in an t th ro u g h  the  Public  Service C orporation , 
th a t  i t  w ould be necessa ry  fo r  the  com plainan t 
to  rem ove sa id  track s  and  overhead  w ires, o r  to  
p e rm it sam e to  be rem oved, in  o rd e r to  p e rm it 

2Q the  construction  o f sa id  sew er, in  accordance 
w ith  the  p lan s an d  specifications th e re fo re , bu t 
th e  com plainan t h a s  re fu sed  to  rem ove sa id  
trac k s  o r overhead  w ires, o r  to  p e rm it sam e to  
be rem oved by  the  defendan ts.

F ro m  a  p o in t a  few  h u n d red  fee t from  the  
w este rly  end of ou r section o f the  sew er so f a r  
a s  sam e h as been bu ilt, we have in  bu ild ing  said  
sew er encountered  v e ry  dangerous and  tre a c h -
erous soil. I t  consists o f  filling, below  th a t  a 

:30 lig h t clay, below  th a t  a  coarse  g rav e l an d  below  
th a t  quick sand. T he soil is  fa u lty  an d  b reaks 
and  caves in  w ithou t w arn ing . A f te r  reach ing  a 
p o in t of an  average  dep th  o f tw en ty  (20) feet, 
the  m a te r ia l to  be excavated  becam e so so ft as 
to  be of the  consistency v e ry  th ick  soup. A  con-
siderab le  am ount of w a te r  is encountered  in  the  
trench , w hich h as to  be c a rr ie d  off by  a  pum p 
an d  flum e; the  w a te r  so pum ped  from  the  tren ch  
being  c a rr ie d  some d istance, is ru n  in to  se ttling  

40 basin s in  o rd e r  th a t  the  quick sand  c a rr ie d  by
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th e  w a te r  m ay  se ttle  and  be rem oved and  th ereb y  
p rev en t the  w a te r ou tle t from  being  choked.

In  constructing  sa id  tren ch  fo r  the  la s t few  
h u n d red  feet, i t  h a s  been necessa ry  to  sheathe  
w ith  in terlock ing  steel sheet p iling  a n d  wooden 
sheet p iling  su p p o rted  by  10 inch by  10 inch cross 
b races, p laced  a t  in te rv a ls  of two o r th ree  fee t 10 
vertica lly , and  ten  fee t horizon tally , as is  shown 
in the  p h o to g rap h  m arked  E x h ib it “ A ”  a ttach ed  
to  the  affidavit of F re d e ric k  L av is, he re to  an -
nexed.

Since encoun tering  the  quick sand  as here in
befo re  set fo rth , i t  has been necessa ry  fo r  u s to
excavate  the  tren ch  (by) m eans o f  co n stru c tin g
tra n sv e rse  bulkheads in  sa id  tren ch  a t  d istances
v a ry in g  from  six to  tw en ty  fee t and  av erag in g
abou t tw elve feet, and  to  c a r ry  the  excavation

J 20down in  successive s tag es betw een these  bulk-
heads u n til the  necessa ry  d ep th  is  reached. T he 
excavated  m a te ria l is then  tak en  out by  m eans 
o f  buckets, c a rr ie d  on a  cablew ay ru n n in g  along 
over the  cen ter o f the  trench , as is shown in the  
p h o to g rap h  above re fe rre d  to , and  in  pho to -
g ra p h s  m ark ed  “ C ”  h e re to  a ttach ed  and  hereby  
m ade a  p a r t  hereof. T he sheath ing  and  tim ber-
ing  in  the  tren ch  h as se ttled  about seven fee t be-
low the  su rface  of the  s tre e t and  has in  some in- so  
stances se ttled  so unevenly  a s  to  cause the  b races 
on one side to  be m uch low er th an  on the  o ther, 
as is shown in  p h o to g rap h  “ D ”  here to  a ttach ed  
an d  m ade a  p a r t  hereof.

F u rth e rm o re , the  g ro u n d  h as caved in  and  Set-
tled  on bo th  sides o f  the  tren ch  to  d istances v a ry -
ing  from  ten  to  tw en ty  feet. T h is is especially  
tru e  of the  g ro u n d  to  the  sou th  of th e  trench  
shown in p h o to g rap h  “ A ,”  w here  g re a t cracks 
ru n n in g  p a ra lle l w ith  the  tren ch  have opened in
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the  g round  to  a  d istance  of u p w ard s  o f  tw en ty  
fee t since th e  excavation  of th a t  p a r t  of the  
tren ch  w as commenced.

B etw een the  po in t which we have now reached  
in  the  construction  of our section o f the  sew er 
and  S ta tio n  40+ 00  and  fo r  some d istance  to  the  

10  w est th e reo f, the  s tre e t is n o t b u ilt up , th e re  be-
ing  only two o r th ree  sm all wooden bu ild ings in  
the  neighborhood, one being on the  n o rth w este rly  
co rn er and  the  o th er on  the  n o rth e a s te r ly  co rner 
of A venue L  and  H am b u rg  place, and  th e  o th er 
being  located  abou t fifty  (50) fee t sou thw esterly  
from  S ta tio n  40+00.

On reach ing  ou r p resen t location, a s  show n in 
p h o to g rap h  m arked  “ A ,”  we m oved one tow er 
of ou r cablew ay to  a  p o in t n e a r  the  w esterly  end  

2 q  of th e  com pleted  w ork, and  s ta r te d  to  m ove the  
o th er to  a  p o in t w est of S ta tio n  40+ 00 , b u t w ere 
unable to  do so owing to  the  p resence  of the  over-
head  tro lley  w ires, and  the  s tre e t ra ilro a d  t r a c k s ; 
th e reu p o n  we requested  th e  P ublic  Service C or-
p o ra tio n  to  rem ove sa id  trac k s  a n d  overhead  
w ires so th a t  we could proceed  w ith  ou r work. 
Since th a t  tim e ou r counsel a n d  ourselves have 
m ade a  num ber o f v is its  to  the  officers of the  
Public  Service C o rpo ra tion  a n d  the  a tto rn e y  fo r  

,30 the  com plainan t herein , and  endeavored  to  pu r- 
suade them  to  com ply w ith  o u r  request. A t first 
it  w as suggested  to  us th a t  ou r req u est w ould be 
com plied w ith  i f  we p a id  the  expense o f rem oving 
and  rep lac ing  the  sa id  track s  an d  w ires. W e 
rep lied  th a t  we h ad  been adv ised  by ou r counsel 
th a t  we w ere u n d e r no obligation  to  b e a r such 
expense, in  view  of the  fac t th a t  the  sew er w as a 
public w ork to  be c a rr ie d  on in  a  public stree t, 
and  th a t  we h ad  the  r ig h t to  construc t the  sew er 

40 w ithou t p ay in g  fo r  th e  rem oval o r su p p o rt of
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ra ilro a d  tracks. W e proposed , how ever, th a t  if  
the  Public  Service C orpo ra tion  w ould rem ove 
the  trac k s  and  w ires and  p e rm it us to proceed  
w ith  o u r w ork  th a t  we w ould give a  bond con-
d itioned  fo r  the  paym en t of the  necessary  ex-
pense of the  rem oval and  re s to ra tio n  of such 
trac k s  and  w ires, i f  i t  should be dete rm ined  by  10 
a  cou rt of com petent ju risd ic tio n , o r  an  a rb i t r a -
to r  to  be ag reed  upon, th a t  we w ere liab le  th e re -
for. T h is o ffer w as re fu sed  and  we w ere finally  
to ld  th a t  the  com plainan t w ould no t rem ove the  
s tre e t ra ilw ay  trac k s  n o r overhead  w ires, n o r 
p e rm it us to  in te rfe re  w ith  them  in  any  w ay, b u t 
th a t we w ould have to do the  w ork  e ith e r by  an  
a ir  p re ssu re  tunnel, o r, i f  done by  open  cut, 
the  trac k s  w ould have to  be su p p o rted  by  a  p la t-
form , so th a t  the  ca rs  could continue th e ir  opera- «o 
tion  w ithou t h ind rance  d u rin g  th e  p ro g ress  of 
the  work.

I  am  in fo rm ed  by  the  sa id  B urchenal th a t  he 
has m ade a  bo ring  of seventeen fee t in  the  w est-
e rly  end of ou r trench , a f te r  sam e h ad  reached  
a dep th  o f th ir ty  (30) feet, and  even then  d id  no t 
reach  h a rd  m ateria l. I  saw  the  w ork of excava-
tion  being  c a rr ie d  on by  R yan  & R eilly  ju s t  w est 
of S ta tio n  40+00, and  saw  p ipes c a rr ie d  down to 
a  dep th  of tw elve and  one-half (1 2 y2 ) fee t below  30 
the  bo ttom  of th<?ir trench , a f te r  the  sam e had  
reached  a dep th  o f th ir ty  (30) feet, o r a  to ta l d is-
tance  of fo rty -tw o  and  one-half ( 4 2 ^ )  feet, w ith -
out encoun tering  any  h a rd  m ateria l. Ju d g in g  
from  the soil in  which we have fo r  some tim e 
been excavating  ou r trench , and  the  soil in  which 
R yan  & R eilly  w ere excavating  in  th e  construc-
tion  of th e ir  section a t  the  location  la s t  m en-
tioned, an d  from  th e  bo rings shown on the  m ap 
of the P assa ic  V alley  Sew erage C om m issioners 4 0
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subm itted  here in , and  hereby  m ade a  p a r t  hereof,
I  m ust assum e th a t  the  sam e c h a rac te r of soil is 
th e  sam e fro m  our p resen t location  to  the  end of 
ou r w ork, S ta tio n  40+00.

T he suggestion  m ade by  the  com plainan t th a t  
we do the  w ork by  a ir  p re ssu re  tunnel is  no t, in  

10 m y opinion, reasonab le  o r feasib le, because the  
expense of doing so w ould be p roh ib itive  fro m  a 
business s tan d p o in t an d  w ould involve a  r isk  to  
the  m en engaged  in  th e  w ork  a n d  to  the  persons 
u sing  the  s tre e t above sam e.

W e have p rov ided  ourselves w ith  necessa ry  
m achinery , p la n t and  equipm ent, lum ber, cem ent 
a n d  coal su itab le  to  p ro p e rly  c a rry  on our w ork. 
T he only o ther th in g  necessa ry  fo r  u s  to  p rocu re  
being  th e  labor.

I f  we a re  req u ired  to  do the  w ork  by  a i r  p res- 
su re  tunnel we w ould firs t have to  acquire  a 
p la n t of a  to ta lly  d iffe ren t ch a rac te r, which 
w ould involve p roh ib itive  expense and  delay.

T he average  p rice  p e r  ru n n in g  foo t fo r  com-
p le ted  sew er w hich we a re  to  receive is abou t 
n inety -six  ($96.00) do llars.

I  am  in fo rm ed  by  the  sa id  B urchenal and  one 
o f m y counsel, Sam uel H . E v ins, th a t  M r. 
R oberts , f irs t v ice-p residen t of the  com plainan t 

3X) com pany, to ld  them  a  sh o rt tim e ago th a t  he h ad  
tr ie d  to  a sce rta in  from  B ooth  & F lynn , who a re  
do ing  tunnelling  w ork  some d istance  to  the  w est 
of o u r excavation , w ha t th ey  w ould ch arg e  p e r 
lineal foo t to  d ig  a  tunnel u n d e r th e ir  trac k s  a t  a 
p o in t betw een S ta tio n  40+ 00  on H am b u rg  place 
an d  A venue L , a n d  th a t  he w as in fo rm ed  th a t  
one h u n d red  and  fifty  ($150) do lla rs  p e r  ru nn ing  
foo t w as the  low est p rice  th a t  th ey  w ould m ake.

I t  th e re fo re  follow s th a t  if  we d id  th e  w ork  by  
the  tu n n el m ethod, we w ould n o t only lose the40
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profit on the  th ree  h u n d red  and  fifty  (350) fee t 
of sew er to be com pleted, b u t w ould have to  p ay  
a n  add ition  th e re to  a t  le a s t fifty -four ($54.00) 
d o lla rs  a  ru n n in g  foot. In  m y opinion, n e ith e r 
ch a rac te r  of the  locality  n o r th e  traffic w a rra n ts  
a n y  such expense or risk . W hile  i t  is im possible 
to say  w hat it  w ould cost to  e rec t a  s tru c tu re  
th a t w ould safely  c a rry  the  ra ilw ay  traffic d u rin g  
the  construction  of the  sew er, we w ould have to  
assum e th a t  th e  pile  su p p o rts  on e ith e r side of 
the  tren ch  w ould have to  be d riven  in to  the  
g round  to  a  dep th  o f  u p w ard s  o f  fifty  (50) fee t 
and  th a t  steel g ird e rs  w ould have to  be provided.

I t  w ould take  a t  le a s t a  m onth, and  possib ly  
two m onths to  bu ild  the  s tru c tu re  suggested, and  
aside from  the  v e ry  g re a t cost of constructing  
a n d  m ain ta in in g  such a  su p p o rt, i t  w ould neces-
s ita te  even g re a te r  expense, de lay  and  difficulty 
in constructing  the  sew er u n d er such a  p la tfo rm . 
The cablew ay which we have been using  fo r  ex-
cava ting  and  fo r  c a rry in g  heavy  tim b ers  in  the  
tren ch  could no t be used  on account of the  o v e r-
head  w ires, and  because o f the  in te rfe ren ce  by  
the  su p p o rtin g  s tru c tu re . I t  w ould increase  the  
difficulty in  d riv in g  the  sheet p iling  and  the  
v ib ra tio n  of the  ca rs  in  ru n n in g  over th e  sa id  
tren ch  w ould ce rta in ly  m ake it  v e ry  difficult 
to  p rev en t the  sides of the  tren ch  from  caving 
in. F u rth e rm o re , the  cost of back-filling and  
concreting  w ould be v e ry  la rg e ly  increased . In  
m y opinion the  cost of labo r alone in  doing  the  
w ork by th a t  m ethod  w ould be p rac tica lly  
doubled, which w ould in  itse lf  involve an  expen-
d itu re  o f  u p w ard s F if te e n  T housand  ($15,000) 
D o llars fo r  labo r alone, over and  above w hat it  
would cost fo r  labo r u n d er the  m ethod w hich we 
have p rev iously  adopted.

10
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40
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S aid  B urchenal an d  m yself have bo th  been a t 
the  w ork  constan tly . M r. B nrchenal hav ing  
been in  active superv ision  of the  w ork  from  its  
beginning.

F u rth e rm o re , if  we w ere to  adop t th e  m ethod 
suggested , i t  w ould be im possible fo r  u s  to  com- 

10 p le te  the  w ork  w ith in  the  tim e specified in  the  
con tract.

I  am  fam ilia r  w ith  the  conditions and  w ith  
th e  soil in  w hich we have been w orking, and  i t  
is  m y opin ion  th a t  i t  w ould n o t only involve a 
p roh ib itive  expense to  bu ild  th e  sew er w hile the  
ca rs  a re  be ing  o p e ra ted  over sam e, b u t th a t  i t  
w ould seriously  endanger p ersons rid in g  in  th e  
tro lley  ca rs  an d  those w orking  in  the  trench .

I  have p e rso n a l know ledge concerning the  t r a f -
fic an d  o ther conditions su rro u n d in g  the  location  
w here  th e  w ork  is being  perfo rm ed , an d  know  
th a t  th e  suggestion  m ade by  the  com plainan t 
o f su s ta in in g  th e ir  trac k s  o r doing  th e  w ork  bv 
tunnelling  is. w holly un reasonab le  and  w ithou t 
an y  justification . T h a t the  d iscontinuance of 
th e ir  track s  would, fro m  m y observation  of the  
traffic of th e ir  , c a rs  and  th e  num ber of passen -
g e rs  ca rried , cause little  o r no inconvenience to 
the  trav e lin g  public in  th a t  neighborhood.

30 I  am  in fo rm ed  an d  believe th a t  the  sa id  H am -
b u rg  P lace  and  A venue L , hereinabove re fe rre d  
to , a re , and  have been, since a  long tim e p r io r  
to  th e  passag e  of th e  a c t c rea tin g  the  P assa ic  
V alley  Sew erage Com m ission, public highw ays, 
duly  ded icated , accepted  an d  used  as such in  the  
C ity  of N ew ark , S ta te  of New Je rse y , and  th a t  
the  P a ssa ic  V alley  Sew erage Com m ission w as 
du ly  c rea ted  by  an  ac t of the  S ta te  of New J e r -
sey, C h ap te r 10 of th e  L aw s of 1907, and  th a t 
u n d er sa id  act, and  the  ac ts  am endato ry  th e reo f40
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a n d  supplem ental th ere to , the  sa id  com m ission 
w as duly  au tho rized  to  m ake the  co n trac t h e re in -
above re fe rre d  to , and  to  cause th e  sa id  sew er 
m entioned  in  sa id  co n trac t to be constructed  in  
sa id  H am b u rg  P lace a t  the  p laces specified in  
sa id  con tract.

Sw orn  to  befo re  me th is  30th 
d ay  o f  N ovem ber, 1914.

A n n a  E . S m i t h ,
C om m issioner o f D eeds, N o. 93,

N ew  Y o rk  C ity .

' < v  f

S el do n  D. B u r c h e n a l , being  du ly  sw orn, de-
poses and  sa y s : I  am  of fu ll age and  a  civil
eng ineer w ith  offices a t  No. 80 M aiden L ane, 
in  the  B orough  of M anhattan , C ity  of New

I  have been in the  co n trac tin g  business fo r  -  
abou t e igh t y ears , hav ing  h ad  experience as 
eng ineer in  construc tion  w ork  of ra ilro ad s  and 
tunnels, am ong o thers , the  Illino is  C en tra l, Chi- 30 
cago, Rock Is la n d  & Pacific R a ilro ad , L ong 
Is la n d  R a ilro ad , New Y ork  C en tra l R a ilroad ,
New Y ork, New H aven  & H a r tfo rd  R ailroad , 
an d  the  N o rth  R iv er D ivision of the  P ennsy l-
van ia  T unnels.

I  have been in  charge  o f the  w ork  since its  be-
g inn ing , and  am  fam ilia r  w ith  every  d e ta il 
th e re o f and  w ith  th e  su rro u n d in g  conditions. In  
m y opinion as an  engineer, the  only reasonable, 
p rac ticab le  w ay of co nstruc ting  the  sew er is by  40

JA M E S  S. F R A Z E R . 10
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open cut m ethod  adop ted  by  th e  com m ission, 
and  .that th e  suggestion  of th e  com plainan t to  
construct i t  by  m eans of an  a ir  p re ssu re  tunnel, 
o r u n d e r a  p la tfo rm  su p p o rtin g  the  trac k s  of the  
s tre e t ra ilw ay , a re  un reasonab le  and  p roh ib itive  
from  a  business and  eng ineering  standpo in t.

10 X have re a d  th e  annexed  affidavits of Ja m e s  S. 
F ra z e r  an d  F re d e ric k  L av is, bo th  verified  yes-
te rd a y , and  sam e a re  tru e  to  the  best of m y 
know ledge, in fo rm atio n  and  belief.

I  believe th a t  th e  opinions th e re in  expressed  
a re  co rrec t and  th a t  the  reasons given th ere fo r 
fu lly  ju s t ify  the  same.

On the  25th d ay  of N ovem ber, 1914, I  m ade 
a  bo ring  a t  th e  w esterly  end of our tren ch  a f te r  
sam e h ad  reached  a  d e p th  of u p w ard s  o f  th ir ty  

2 q  (30) feet, and  a lthough  the  p ipe used  in  bo ring  
w as d riv en  to  a  d ep th  of u p w ard s o f  seventeen 
(17) fee t below  the  bo ttom  of our sa id  trench , 
th a t  is  to  say, u p w ard s  of fo rty -seven  (47) fee t 
from  th e  s tre e t level, I  d id  n o t even th en  en-
coun ter any  h a rd  m ate ria l.

I  have exam ined the  p h o to g rap h s  a ttach ed  to  
the  affidavits above re fe rre d  to, an d  sam e a re  
c o rre c t p h o to g rap h s  of th e  w ork  and  location 
w hich th ey  p u rp o r t  to  rep resen t.

30 I  have re a d  the  annexed affidavit of T hom as 
Ja m e s  P rie s tle y  here to  a ttached . I  w as p resen t 
d u rin g  th e  g re a te r  p a r t  of the  tim e th a t  said  
observations w ere  being  m ade, and  v e rily  be-
lieve the  reco rds a ttach ed  to  sa id  affidavit a re  
co rrec t in  every  respec t, an d  th a t  the  s tre e t ra i l -
w ay  traffic a t  the  tim es th e re in  m entioned  w as 
norm al.

H ere to  a ttach ed  and  m ade a  p a r t  he reo f is a 
loca lity  m ap, ob ta ined  by  me from  the  S ta te  of 

4 q  New J e rse y  P a ssa ic  V alley  Sew erage Commis-



41

A ffidavit o f  Se lden  D, B urchenal.

sion, show ing, am ong o th e r p laces in  the  C ity  
of N ew ark, H am b u rg  P lace, A venue L , M aga-
zine S tre e t and  E a s t F e r ry  S tree t.

To acquire  a  p lan t th a t  w ould enable the  re -
m ain d er o f th e  p o rtio n  of the  sew er w hich is  
covered by  the  d e fe n d a n t’s co n trac t to  be con-
s tru c ted  by  the  A ir  T unnel m ethod  the  defend- J.0 
a n ts  w ould have to  expend n o t less th a n  $25,000.
A  m a te ria l p a r t  of the  equipm ent needed fo r  
such A ir  T unnel w ork w ould have to  be in sta lled  
on concrete foundations and  such a  p la n t could 
n o t be ob tained  and  p u t in  o p e ra tio n  in  less th an  
tw o m o n th s’ tim e.

T he s ta tem en ts  re fe rre d  to  in  the  affidavit of 
Ja m es  S. F ra z e r  as m ade by  M r. R oberts , the  
first v ice-p residen t of the  com plainan t, w ith  
reference  to  the  cost of do ing  th e  w ork  by  th e  ^  
A ir  T unnel m ethod a t  the  low est p rice  could be 
ob tained  th e re fo r  w ere m ade in  m y presence and  
w ere  as s ta te d  by  M r. F ra z e r  as s ta te d  in  h is 

'affidavit. F ro m  m y experience I  believe th a t 
the  p rice  nam ed by M r. R obert, nam ely  $150 p e r  
lineal foot, is  the  cheapest p rice  a t  w hich the  
w ork  could be sublet o r done u n d e r an y  o th er 
con tract.

S E L D O N  D. B U R C H E N A L .
030

Sw orn to  befo re  m e th is  1st
d ay  of D ecem ber, 1914.

G-. L. F e r g u s o n ,
N o ta ry  P ublic  o f Neiv J ersey .
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S t a t e  o f  Ne w  Yo r k , 
Cou n ty  o f  Ne w  York .

F red erick  La v is , being duly sworn, deposes 
and says:

I  am  a  civil engineer, w ith  offices a t  No. 50 
2 « C hurch s tre e t, in  th e  B orough  of M anhattan , 

C ity  of New Y ork, I  have p rac ticed  civil engi-
n eering  fo r  the  p a s t tw enty-five y e a rs , d u rin g  
which tim e I  have  ac ted  as eng ineer in  charge  
of th e  construction  of a  num ber of ra ilw ay s in  
th e  U n ited  S ta te s  an d  S ou th  A m erica. D u rin g  
th e  co n stru c tio n  of th e  P en n sy lv an ia  R ailw ay  
T unnels u n d e r th e  H udson  R iver, I  w as the  engi-
neer fo r  the  P en n sy lv an ia  R a ilro ad  C om pany, in 
charge  of one section of th e  w ork.

I  know  M r. Ja m e s  S. F ra z e r  and  M r. Seldon 
20 D. B urchenal, the  d e fen d an ts  in  the  above en-

title d  action.
A t the  req u est of the  sa id  Ja m e s  S. F ra z e r  I  

exam ined th e  p lans, specifications and  co n trac t 
fo r  the  bu ild ing  of the  cen tra l p o rtio n  of section 
6 o f th e  m ain  in te rcep tin g  sew er, sa id  c o n tra c t 
hav ing  been m ade betw een the  P a ssa ic  V alley  
Sew erage C om m issioners and  the  above nam ed 
defendan ts , a n d  being  know n as C o n trac t No.

30
S a id  p lan s and  specifications called  fo r  the  

excavation  o f an  open cut o r tren ch  fro m  S ta tio n  
26+ 00  to  S ta tio n  4 0 + 0 0 ; th a t  is  to  say, from  a 
p o in t in  H am b u rg  P lace  abou t 300 fee t sou th  of 
th e  g rad e  c rossing  of the  C en tra l R a ilro ad  of 
New J e r s e y ;  thence w esterly  th ro u g h  sa id  H am -
b u rg  P lace  to  a  p o in t w est o f  A venue L , a  to ta l 
d istance  of 1,400 lin e a r  feet, and  th e  construction  
th e re in  o f  a  concrete sew er hav ing  an  in te r io r  
d iam ete r of one hu n d red  and  fifty  (150) inches,

40
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to g e th e r w ith  certa in  b rick  m aso n ry  in  m an-holes 
and  a p p u rte n a n t w ork, and  the  re-filling o f sa id  
trench .

In  o rd e r to  co n stru c t th is  sew er i t  w ill be 
necessa ry  to  excavate a  tren ch  a t  le a s t th ir ty  
(30) fee t deep and  ap p ro x im ate ly  tw en ty  (20) 
fee t wide. i q

On th e  24th d ay  of N ovem ber, 1914, a t  th e  
request of M r. Ja m es  S. F ra z e r , and  in  com pany 
w ith  him  and  the  above nam ed Seldon D. B u r- 
chenal, and  P e rcy  H . A shm ead, an o th e r engineer,
I  exam ined the  w ork  now  being  done by  the  sa id  
F ra z e r  & B urchenal, in  co nstruc ting  the  sa id  
sew er a t  a  po in t on H am b u rg  P lace  a sh o rt d is-
tance e a s te rly  fro m  the  in te rsec tion  of H am b u rg  
P lace and  A venue L. Such exam ination  showed, 
am ong o ther th ings, an  excavation  ap p ro x im ate ly  
tw en ty  (20) fee t in  w id th  an d  about th ir ty  (30) ^
fee t in  d e p th ; the  p lan s show ing th a t  the  b o t-
tom  of the  tren ch  is  abou t tw en ty  (20) fee t be-
low m ean low w ater.

T he soil in  w hich sa id  tren c h  is  excavated  con-
s is ts  of filling, below th a t  ligh t clay, below th a t 
co arse  sand, and  below  th a t  w a te r b ea rin g  m a-
te r ia l  consisting  of v e ry  fine sand  w ith  a m ix-
tu re  of clay  com m only called  quick-sand. T here  
w as a  g re a t deal o f w a te r in  the  trench , w hich 30 
w as being  c a rr ie d  off by  m eans of a  pum p and 
flume. A lthough  no excavating  w as being  c a r-
ried  on a t  the  tim e, a considerab le  am ount o f 
quick-sand w as to  be found  in  the  w a te r  pum ped 
fro m  the  trench . T he tren ch  w as sheathed  on 
bo th  sides w ith  in te rlock ing  steel sheet p iling, 
an d  w ith  wood sheet p iling  su p p o rted  by  braces 
ru n n in g  across the  trench , a s  show n in the  an -
nexed p h o to g rap h  m arked  “ A .”  E ach  side o f 
the  tren ch  had  sunk, as shown by the  annexed
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p h o to g rap h  “ A ”  abou t seven fee t below  the  level 
of the  s tre e t, and  the  g round  h ad  caved in  fo r  a  
d istance  of ap p ro x im ate ly  ten  fee t on bo th  sides 
of th e  trench.

I  m ade an  exam ination  of th e  g ro u n d  th ro u g h  
w hich the  tren c h  h ad  been dug  fo r  severa l hun- 

10 d red  feet, also th a t  th ro u g h  which i t  is to  be dug  
acco rd ing  to  th e  p lans, and  o f  th e  location  of 
th e  tra c k s  o f the  s tre e t ra ilw ay  on H am b u rg  
P lace  an d  A venue L , a t  and  n e a r  the  in te rsec tion  
of th e  sa id  H am b u rg  P lace  and  A venue L.

I  have been in fo rm ed  by  M essrs. F ra z e r  & 
B urchenal th a t  the  soil in  w hich the  sa id  tren ch  
h as  been constructed  fo r  the  la s t few  h u n d red  
fee t is of th e  sam e ch a rac te r  as th a t  w hich w as 
open a t  the  tim e I  exam ined the  sam e; th a t  th a t  
p o rtio n  o f the  sew er b u ilt by  R yan  & Reilly, 
im m edia te ly  ad jo in ing  th e  section being con-
s tru c te d  by  the  d e fen d an t a t  S ta tio n  40+ 00  w as 
b u ilt in  sim ila r soil, and  th a t  d u rin g  the  excava-
tio n  in  such soil the  excavated  m a te ria l, a f te r  
reach ing  a  p o in t abou t tw en ty  (20) fee t below 
the  su rface , consists of quick-sand of a  te x tu re  
a  little  th icker th a n  v e ry  th ick  soup.

I  am  fu r th e r  in fo rm ed  by  the  sa id  B urchenal 
th a t  a t  sa id  po in t w here  he is now  w orking, a f te r  

3 0  reach ing  a  d e p th  o f  th ir ty  (30) fee t, he m ade a 
bo ring  abou t seventeen  (17) fee t below  the  b o t-
tom  of the  tren ch , and  even th en  d id  n o t reach  
h a rd  m ate ria l. H e  fu r th e r  in fo rm ed  m e th a t 
in  th e  tren ch  co n stru c ted  by  R yan  & Reilly, 
n e a r  S ta tio n  40+ 00 , he saw  p ipes sunk to  a  po in t 
tw elve and  one-half fee t below  the  bo ttom  o f  the  
trench , a f te r  the  sam e h ad  reached  a  d ep th  o f 
th ir ty  (30) fee t, an d  even then  no h a rd  m a te ria l 
w as encountered.

40
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I  am  fu r th e r  in fo rm ed  by  the  sa id  F ra z e r  & 
B urchenal th a t  th e  only m ethod  by  w hich they  
have been able to  successfully  co n stru c t the  
tren ch  in  the  so ft m a te ria l above described, w as 
in  sections by  the  erection  o f  bulk  heads acro ss  
sa id  tren ch  a t  d istances v a ry in g  from  six to  
tw en ty  feet, (and  a t  an  average  of abou t tw elve 10  
fee t).

I  have been to ld  by  the  sa id  F ra z e r  th a t  i t  
has been suggested  by  th e  ra ilw ay  com pany 
o p e ra tin g  tro lley  ca rs  on H am b u rg  place a t  i ts  
in te rsec tio n  w ith  A venue L, th a t  the  tro lley  
trac k s  be su p p o rted  fo r  the  o p e ra tio n  of the  
ca rs  d u rin g  the  construction  of th e  sew er th e re -
under, o r th a t  the  w ork  of excavation  be done 
by  an  a ir-p re ssu re  tunnel, a n d  I  have been asked 
by  the  sa id  F ra z e r  fo r  m y opinion a s  to  the  
fea s ib ility  o f doing  the  w ork  by  e ith e r o f sa id  
m ethods.

I t  is, o f course, possible  fro m  an  eng ineering  
s tan d p o in t to  do th e  w ork  by  e ith e r of the  
m ethods suggested, b u t fro m  m y exam ination  of 
the  soil a n d  locality , an d  fro m  the  s ta tem en ts  
m ade to me by  the  sa id  F ra z e r  & B urchenal as 
he re inbefo re  set fo rth , i t  is  m y opinion as an  
eng ineer th a t  th e  only reasonab le  o r p rac ticab le  
m ethod of co nstruc ting  the  sew er a t  the  locality  30  
in  question  is by  the  open cu t m ethod  ad o p ted  by 
th e  Com m ission, w ith  the  trac k s  rem oved d u r-
ing  the  w ork  of construction . I t  is  m y opinion 
as an  eng ineer th a t  the  adop tion  of e ith e r of the  
m ethods suggested , th a t  is, by  a ir  p re ssu re  tu n -
nel o r by  su p p o rtin g  the  trac k s  d u rin g  the  w ork 
of construction , w ould be un reasonab le , and  from  
a  business o r eng ineering  standpo in t, im p ra c ti-
cable and  proh ib itive . I t  w ould be possible to 
m a in ta in  a  te m p o ra ry  su p p o rt o r p la tfo rm  over 40
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th e  tre n c h  by  d r iv in g  p iles on e ith e r  side  o f th e  
tre n c h  a n d  on th e  sides o f th e  s tre e t  ra i l ro a d  
tra c k s  a t  th e  ju n c tio n  o f H a m b u rg  p lace  an d  
A venue L , a n d  b y  p lac in g  g ird e rs  a c ro ss  th e  
tre n c h  fro m  one ro w  o f p ile s  to  a n o th e r , a n d  to  
e re c t th e re o n  a  p la tfo rm  fo r  th e  o p e ra tio n  o f 

10 th e  ca rs . I n  o rd e r  to  do  th is , how ever, i t  w ou ld  
be n e c e ssa ry  to  d riv e  p ile s  to  a  sufficient d e p th  
to  o b ta in  a d eq u a te  su p p o rt, w hich  i t  m u s t be a s -
sum ed  w ould  be to  a  d e p th  o f a t  le a s t  f if ty  (50) 
fee t, a n d  p ro b a b ly  m ore.

T h e  cost o f e re c tin g  a n d  m a in ta in in g  such a  
te m p o ra ry  p la tfo rm  o r su p p o r t w ould  be c o n s id e r-
ab ly  in c re a sed  by  re a so n  o f th e  fa c t th a t  th e re  is  
a  cu rv e  in  th e  ra i l ro a d  tra c k s  fro m  H a m b u rg  
p lace  to  A venue L . I n  e re c tin g  such  a  tem po- 

2 Q r a r y  p la tfo rm  o r s u p p o r t  i t  w ould  be n e ce ssa ry  
to  su p p o r t th e  o v e rh ead  w ire s  o f th e  tro lle y s  
a n d  a lso  th e  po les c a r ry in g  th e  e lec tric  lig h t, 
po w er cables, te le g ra p h  a n d  te lep h o n e  w ires , 
show n in  p h o to g ra p h  “ B ,”  h e re to  a tta c h e d  a n d  
m ad e  a  p a r t  h e reo f, in  a d d itio n  to  th e  su b -su r-
face  s tru c tu re s  show n on th e  sa id  p lan s , on 
H a m b u rg  p lace  a t  i ts  in te rse c tio n  w ith  A venue 
L , w hich  w ould  a d d  c o n s id e rab ly  to  th e  cost. 
B ecause  o f th e  u n c e rta in  soil cond itions, a n d  th e  

30 u n c e r ta in ty  o f  o b ta in in g  a d eq u a te  su p p o rt, th e  
co st o f c o n s tru c tin g  a n d  m a in ta in in g  such a  tem -
p o ra ry  su p p o r t d u r in g  th e  c o n s tru c tio n  o f th e  
sew er can  be a p p ro x im a te ly  e s tim a te d  on ly  a f te r  
m ak in g  a  la rg e  n u m b er o f b o rin g s  on e ith e r  side 
o f th e  tre n c h , a n d  on th e  sides o f th e  ra i l ro a d  
lin es  a t  th e  in te rse c tio n  o f H a m b u rg  p lace  a n d  
A venue  L. No such  b o rin g s  have  been  m ade, 
b u t th e  cost o f e re c tin g  such a  te m p o ra ry  p la t -
fo rm  o r su p p o r t h a s  been  e s tim a te d  by  m e up o n  

4 0  th e  a ssu m p tio n  th a t  in  th e  cou rse  o f  such  w ork ,
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e v ery  cond ition  w ould  be fo u n d  to  be fav o rab le , 
an d  th a t  so lid  m a te r ia l  w ou ld  be reach ed  a t  a  
d e p th  of fif ty  (50) fee t below  th e  su rfa ce  of th e  
s tre e t  in  a ll p laces w h ere  p iles  w ould  h av e  to  
be d riv en . T h a t  e s tim a te  show s a  m in im um  cost 
o f a p p ro x im a te ly  T w elve T h o u san d  ($12,000) 
D o lla rs  fo r  th e  s tru c tu re  alone, inc lud ing  no th - 10 
in g  fo r  i ts  m ain ten an ce  a n d  fo r  th e  in c re a sed  
cost o f c o n s tru c tin g  th e  sew er itse lf , n o r  th e  
cost o f rem o v in g  th e  p la tfo rm  o r p iles w hen  th e  
w o rk  is com pleted .

To p ro c u re  th e  n e c e ssa ry  m a te r ia l  a n d  e rec t 
such  a  s tru c tu re  w ould  re q u ire  n o t less th a n  a  
m o n th  o r  six  w eeks.

I f  th e  tra c k s  a re  m a in ta in e d  in  th e ir  p re s e n t 
p o sitio n  w ith  th e  o v e rh ead  w ires , etc., th e  eq u ip -
m en t now  p ro v id ed  could n o t be used , a n d  in  
m y  op in ion  th e  la b o r cost o f ex cav atin g , b u ild in g  
o f th e  sew er, an d  back-filling th e  tre n c h  w ould  
c e r ta in ly  be a t  le a s t  fif ty  p e r  cent, over th a t  
w hich is  invo lved  in  th e  m eth o d  w hich  h a s  h e re -
to fo re  been  em ployed  by  th e  d e fe n d a n ts  in  th e ir  
w ork , an d  m ig h t easily  be seventy-five p e r  cent, 
o r  m ore, in  excess o f such cost.

T he c h a ra c te r  o f th e  m a te r ia l  h e re to fo re  de-
sc ribed  a s  qu ick -sand  is  such th a t  i ts  s ta b ili ty  is  
m a te r ia lly  d ecrea sed  by  a n y  ja r r in g  o r  v ib ra tio n , 30 
such a s  w ould  u n d o u b ted ly  be se t u p  b y  th e  p a s -
sage  o f tro lle y  c a rs  over a n y  s tru c tu re  w hich 
m ig h t be e rec ted . S uch  v ib ra tio n  w ould  m a-
te r ia l ly  in c re ase  th e  difficulty o f ho ld in g  th e  soil 
in  p lace  a n d  w ould  in c re a se  th e  d a n g e r  o f a  
p ro b ab le  cave in  o f th e  sides o f th e  tren ch . In  
m y  op in ion  a n y  a t te m p t to  m a in ta in  tro lle y  t r a f -
fic on a  s tru c tu re  o v er th e  tre n c h  d u r in g  th e  
b u ild in g  o f th e  sew er w ould  involve a  se rio u s 
d a n g e r  to  th e  m en w o rk in g  in  th e  trench . 40
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I n  m y  op in ion  i t  w ould  cost m ore  to  b u ild  a n d  
m a in ta in  th e  su p p o r tin g  s tru c tu re  a n d  b u ild  th e  
sew er d u r in g  th e  o p e ra tio n  o f th e  ro a d  th a n  i t  
w ou ld  cost to  b u ild  th e  sew er b y  a i r  p re s su re  
tu n n e l m ethod , a n d  th a t  th e  cost o f em ploy ing  
e ith e r  m ethed , f ro m  e ith e r  b u sin ess  o r  eng ineer- 

10 in g  s ta n d p o in t, u n d e r  th e  c ircu m stan ces, w ould 
be w holly  u n rea so n a b le  a n d  p ro h ib itiv e .

I  a m  n o t connected  in  b u sin ess  o r  o th erw ise  
w ith  e ith e r  o f th e  d e fe n d a n ts  h e re in .

F R E D E R IC K  L A V IS .

S w o rn  to  b e fo re  m e th is  30th
d a y  o f N ovem ber, 1914.

A n n a  E . S m i t h ,
C o m m issio n er o f  D eeds, N o . 93, N . Y . C ity .

S t a t e  o f  N e w  Y o r k ,
Co u n t y  o f  N e w  Y o r k .

P e r c y  H . A s h m e a d , b e in g  d u ly  sw o rn , d e p o se s  
a n d  s a y s :

I  am  a  co n su ltin g  civil en g in ee r w ith  offices 
a t  No. 35 N a ssa u  s tre e t, in  th e  B o ro u g h  o f M an- 

30 h a tta n , C ity  o f N ew  Y ork , a n d  have  p ra c tic e d  
m y  p ro fe s s io n  fo r  tw en ty -s ix  y e a r s ;  h a v in g  re -
ceived  m y tech n ica l ed u ca tio n  as  c iv il en g in eer 
a t  L eh ig h  U n iv e rs ity . M y p ra c tic e  h a s  inc luded  
th e  w o rk  o f  ch ie f en g in ee r u p o n  th e  c o n s tru c tio n  
o f s te am  ra ilw a y s  in  th e  U n ite d  S ta te s , S o u th  
A m erica  a n d  C hina. I  a lso  a c ted  a s  en g in eer 
on th e  co n s tru c tio n  o f th e  C hicago D ra in a g e  
C anal.

I  h av e  re a d  th e  an n ex ed  affidavit o f F re d e r ic k  
L av is , ve rified  th is  d ay , a n d  w ith  h im  m ade  an4j0
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ex am in a tio n  of th e  c o n tra c t, p lan s  an d  specifica-
tio n s  th e re in  m en tio n ed  a n d  a lso  a s  th e re in  
s ta te d , w as w ith  h im  on th e  occasion of h is  v is it  
to  th e  d e fe n d a n ts ’ w ork , a n d  w ith  h im  m ad e  a n  
ex am in a tio n  o f th e  w ork , soil, a n d  cond itions 
su rro u n d in g  such w ork , a n d  h e a rd  th e  s ta te m e n ts  
w ith  re fe ren ce  to  th e  sam e m ad e  b y  th e  sa id  10  
F ra z e r  & B u rch en a l, a s  s ta te d  in  h is  sa id  affi-
d av it.

I  ca lcu la ted  w ith  M r. L av is  in  m ak in g  u p  th e  
e s tim a te  r e f e r r e d  to  in  h is  affidavit. T he  s ta te -
m en ts  of fa c t  an d  op in io n  an d  th e  re a so n s  g iven  
fo r  such op in ions s ta te d  in  M r. L a v is ’ sa id  affi-
d a v it  a re  t ru e  o f m y  own know ledge, in fo rm a -
tio n  a n d  belief.

I  a m  n o t connected  in  b u sin ess  o r  o therw ise  
w ith  e ith e r  o f th e  d e fe n d a n ts  h e re in . go

S w o rn  to  b e fo re  m e th is  30th  
d a y  o f N ovem ber, 1914.

A n n a  E . S m i t h ,
C o m m issio n er  o f  D eeds, N o . 93, N . Y . C ity .

A l f r e d  P r i e s t l e y , b e in g  d u ly  sw o rn , d e p o se s  
a n d  s a y s :

I  am  tw en ty -five  y e a rs  of age a n d  re s id e  a t  
N ew ark , N. J .

A t th e  re q u e s t o f M essrs. F r a z e r  & B u rch en a l, 
th e  above n am ed  d e fe n d an ts , I  w as  p re s e n t  a t 
th e  in te rse c tio n  of M agazine  S tre e t  a n d  E a s t  
F e r r y  S tre e t, in  th e  C ity  o f N ew ark , S ta te  o f  ^

P E R C Y  H . A S H M E A D .

S t a t e  o f  N e w  Y o r k , 
C o u n t y  o f  N e w  Y o r k .

SO
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New Je rse y , betw een th e  hours of 12 o ’clock 
noon on F rid a y , N ovem ber 27th, 1914, and  1:20
P . M. a n d  from  2:31 P . M. to  6:05 P . M., and  
on N ovem ber 28th, 1914, from  7 :06 A. M. to  
5:26 P . M., and  saw  every  s tre e t ra ilw ay  ca r 
th a t  cam e to  sa id  po in t, th a t  is, fro m  A venue 

10 L, th ro u g h  M agazine S tre e t to  i ts  in te rsec tion  
w ith  E a s t  F e r ry  S tre e t, and  saw  every  s tre e t 
ra ilw ay  ca r th a t  le f t la s t m entioned  po in t and  
ra n  along M agazine S tre e t in to  A venue L, a t  sa id  
tim es.

I  no ted  th e  num ber of each car, the  d irec tion  
in  w hich i t  w as going, coun ted  the  p assen g ers  
in  each c a r  as sam e a rr iv e d  a t  sa id  po in t, and  
also counted  the  num ber o f p assen g ers  in  each 
c a r  d e p a rtin g  fro m  sa id  po in t, and  m ade a  

2 q  reco rd  of the  sam e which is he re to  a ttach ed  and 
m ade a  p a r t  he reo f an d  is tru e  of m y own 
knowledge. In  the  colum n m arked  “ C ar N o .”  
a p p e a rs  th e  co rrec t num ber of the  c a r ;  in  the  
colum n m arked  “ No. o f P a ss  A .”  a p p e a rs  the  
co rrec t num ber of p assen g ers  leav ing  sa id  ca r 
on a rr iv in g  a t  sa id  in te rsec tio n  of M agazine 
S tre e t and  E a s t  F e r ry  S tre e t, and  th e  colum n 
m ark ed  “ A rr iv e d ”  a p p e a rs  th e  h o u r a t  w hich 
th e  c a r  a rr iv e d  a t  sa id  la s t m entioned  point. 

30 In  the  colum n m arked  “ D e p a r te d ”  is a  co rrec t 
s ta tem en t o f  the  tim e a t  w hich the  ca rs  d e p a rted  
fro m  sa id  po in t, and  in  th e  colum n m arked  
“ No. of P ass . B .”  a p p e a rs  th e  num ber of p a s -
sengers who w ere in  the  ca rs  leav ing  by w ay 
of A venue L.

D u rin g  the  h o u rs  th a t  I  w as observ ing  said  
c a rs  as a fo resa id , none o f the  ca rs  which a rr iv e d  
a t E a s t  F e r ry  S tre e t from  A venue L, v ia  M aga-
zine S tre e t, proceeded  beyond sa id  la s t men- 

4 0  tinned  po in t, b u t re tu rn e d  by  the  rou te  by which
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th ey  h ad  com e; except one, an  official car, and  
d id  no t c a r ry  any  passengers.

I  w as also p re sen t a t  a  po in t on H am b u rg  
P lace n e a r  its  in te rsec tion  w ith  A venue L , in  
sa id  C ity  of N ew ark, S ta te  of New Je rse y , be-
tw een the  hou rs of 5 :44 P . M. and  6 :48 P . M. 
on the  28th day  of N ovem ber, 1914, and  saw  HO 
every  s tre e t ra ilw ay  ca r th a t  ra n  from  H am b u rg  
P lace and  in to  A venue L , and  every  s tre e t ra i l -
w ay c a r  th a t  ra n  fro m  A venue L  and  in to  H am -
b u rg  P lace, a t  sa id  tim es.

I  no ted  the  num ber of each car, the  d irec tion  
in  w hich i t  w as going, counted the  p assen g ers  in  
each ca r, a n d  the  p assen g ers  who le f t each car 
a t  the  in te rsec tion  of H am b u rg  P lace  and  A ve-
nue L , and  m ade a  reco rd  of the  sam e, which 
reco rd  is he re to  a ttach ed  and  m ade a  p a r t  here- 20 
of, a n d  sam e is tru e  o f  m y own knowledge. In  
the  colum n m ark ed  “ C ar N o .,, a p p e a rs  th e  cor-
rec t num ber of th e  c a r ;  in  the  colum n m arked  
“ E a s t-W e s t’1 a p p e a rs  the  d irec tion  in  w hich 
the  ca r w as go ing ; “ E ”  deno ting  th a t  the  car 
w as going  along H am b u rg  P lace  and  in to  A venue 
L , an d  “ W ”  deno ting  th a t  the  c a r  w as going 
along  A venue L  an d  in to  H am b u rg  P lace. U n d er 
the  colum n m arked  “ A rr iv e d ’■■ a p p e a rs  the  hour 
a t w hich the  ca r cam e to  a  stop  a t  o r passed  30 
the  in te rsec tio n  of sa id  avenue and  p lace; u n der 
colum n “ No. o f P assen g e r s ’ ’ a p p ea rs  the  num -
ber of p assen g ers  in the  car, a n d  u n d e r colum n 
“ P assen g e rs  D isch a rg ed ”  a p p e a rs  th e  num ber 
of p assen g ers  who w ere d ischarged  by  sa id  car 
a t  sa id  la s t m en tioned  point.

A L F R E D  P R IE S T L E Y .

40
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S w o rn  to  b e fo re  m e th is  30 th  
d a y  o f N ovem ber, 1914.

A n n a  E . S m i t h ,
C o m m issio n er o f  D eeds, N o . 93, N . Y . C ity .

S t a t e  o f  N e w  Y o r k , iI ss»
C o u n t y  o f  N e w  Y o r k . J

E d w a r d  V e i t , b e in g  d u ly  sw o rn , d e p o se s  a n d  
s a y s :

I  a m  u p w a rd s  o f  tw en ty -one  y e a rs  o f age, 
a n d  a m  em ployed  b y  M essrs. F r a z e r  & B u r-  
c h en a l a t  th e ir  p la n t  a t  H a m b u rg  P lace  n e a r  i ts  
in te rse c tio n  w ith  A venue L , a t  th e  C ity  o f N ew -
a rk , S ta te  o f  N ew  Je rse y .

2 q  A t th e  re q u e s t  o f  M essrs. F r a z e r  & B u rch en a l, 
th e  above n am ed  d e fe n d a n ts , I  w as p re s e n t a t  a 
p o in t on H a m b u rg  P lace  n e a r  i ts  in te rse c tio n  
w ith  A venue  L , in  sa id  C ity  o f N ew ark , S ta te  of 
N ew  J e r s e y , be tw een  th e  h o u rs  o f 7 P . M. on 
N ovem ber 27th , 1914, an d  7 A. M. on N ovem ber 
28th , 1914, an d  betw een  th e  h o u rs  o f 6:55 P . M. 
a n d  8 :32 P . M. on N ovem ber 28th, 1914, an d  
betw een  th e  h o u rs  o f 6:30 P . M. N ovem ber 29th, 
1914, a n d  7 :13 A. M. N ovem ber 30, 1914, an d  

3 0  sa w  e v ery  s tr e e t  ra ilw a y  c a r  th a t  r a n  fro m  H a m -
b u rg  P lace  in to  A venue  L , a n d  e v e ry  s tre e t  r a i l -
w ay  c a r  th a t  r a n  fro m  A venue L  in to  H a m b u rg  
P la c e , a t  sa id  tim es.

I  n o ted  th e  n u m b er o f each  c a r, th e  d irec tio n  
in  w hich  i t  w as go ing , coun ted  th e  p a sse n g e rs  in  
each  c a r, a n d  th e  p a sse n g e rs  w ho le f t  each  c a r  
a t  th e  in te rse c tio n  o f H a m b u rg  P lace  a n d  A ve-
n u e  L , a n d  m ad e  a  re c o rd  o f th e  sam e, w hich 
re c o rd  is  h e re to  a tta c h e d  a n d  m ad e  a  p a r t  h e reo f, 
a n d  is  t ru e  o f m y  ow n know ledge. I n  th e  colum n40
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m ark e d  “ C a r  N o .”  a p p e a rs  th e  c o rre c t nu m b er 
o f th e  c a r ;  in  th e  colum n m ark e d  “ E a s t-W e s t”  
a p p e a rs  th e  d irec tio n  in  w hich  th e  c a r  w as go-
ing , “ E ”  d en o tin g  th a t  th e  c a r  w as g o in g  a long  
H a m b u rg  P lace  a n d  in to  A venue L , a n d  “ W ”  
d en o tin g  th a t  th e  c a r  w as go ing  a long  A venue 
L  a n d  in to  H a m b u rg  P lace . U n d e r  th e  colum n 10 
m a rk e d  “ A r r iv e d ”  a p p e a rs  th e  h o u r  a t  w hich 
th e  c a r  cam e to  a  sto p  a t  o r  p a sse d  th e  in te r -
section  o f sa id  A venue a n d  P la c e ; u n d e r  colum n 
“ No. o f P a s s e n g e rs ”  a p p e a rs  th e  n u m b er o f 
p a sse n g e rs  in  th e  ca r, a n d  u n d e r  colum n “ P a s -
sen g ers  D isc h a rg e d ”  a p p e a rs  th e  n u m b er of 
p a sse n g e rs  who w ere  d isc h a rg e d  b y  sa id  c a r  a t  
sa id  la s t  m en tio n ed  po in t.

E D W A R D  V E IT .
20

S w orn  to  b e fo re  m e th is  30th  
d a y  o f N ovem ber, 1914.

A n n a  E . S m i t h ,
C o m m issio n er o f  D eeds , N o. 93, N . Y . C ity .

S t a t e  o f  N e w  Y o r k ,
C o u n t y  o f  N e w  Y o r k .

F r e d e r i c k  L i n d e n , b e in g  d u ly  sw orn , deposes ~~ 
a n d  sa y s :

I  am  tw e n ty -fo u r y e a rs  o f age  a n d  re s id e  a t 
No. 27 C o u rt s tre e t, N ew ark , N . J .

A t th e  re q u e s t o f M essrs. F r a z e r  & B u rch en a l, 
th e  above nam ed  d e fe n d an ts , I  w as p re s e n t a t  a  
p o in t on H a m b u rg  P lace , n e a r  i ts  in te rse c tio n  
w ith  A venue L , a t  th e  C ity  o f N ew ark , S ta te  o f 
N ew  J e rs e y , be tw een  th e  h o u rs  o f 7:06 A. M. 
an d  6:26 P . M. on th e  29th  d a y  o f N ovem ber,
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3914, and  saw  every  s tre e t ra ilw ay  c a r  th a t  ra n  
fro m  H am b u rg  P lace  in to  A venue L , and  every  
s tre e t ra ilw ay  c a r  th a t  ra n  from  A venue L  in to  
H am b u rg  P lace, a t  sa id  tim es. I  no ted  th e  num -
b e r of each car, the  d irec tion  in  w hich i t  w as 
going, coun ted  the  p assen g ers  in  each  car, and

10 th e  p assen g ers  who le ft each ca r a t  th e  in te rsec-
tion  of H am b u rg  P lace  an d  A venue L , an d  m ade 
a  reco rd  of th e  sam e, w hich reco rd  is he re to  a t-
tached , and  m ade a  p a r t  h e reo f and  is tru e  of 
m y own knowledge. In  the  colum n m arked  ‘ ‘ C ar 
N o .”  a p p e a rs  th e  co rrec t num ber of th e  c a r ;  in 
the  colum n m arked  “ E a s t  o r W e s t”  a p p e a rs  the  
d irec tio n  in  w hich the  ca r w as go ing ; “ E ”  de-
n o tin g  th a t  the  car w as going  along H am b u rg  
P lace  an d  in to  A venue L , and  “ W ”  deno ting  
th a t  the  c a r  w as going  a long  A venue L  and  in to  
H am b u rg  P lace. U n d er th e  colum n m arked  “ A r-
r iv e d ”  a p p e a rs  th e  tim e a t  w hich the  ca r cam e 
to  a  stop  a t, o r  p assed  the  in te rsec tion  of said  
A venue o r  P lace. U n d er the  colum n m ark ed  
“ No. o f P a s s .”  a p p e a rs  the  num ber o f p assen -
g e rs  in  th e  car, and  u n d e r colum n m ark ed  
“ P ass . D isch .”  a p p e a rs  the  num ber of p assen -
g e rs  who w ere d ischarged  by  sa id  c a r  a t  sa id  
la s t m entioned  point.

30 On N ovem ber 28th, 1914, a t  H am b u rg  P lace 
an d  S tockton  S tre e t, th ree  blocks w est of A ve-
nue L , N ew ark, I  bo ard ed  a  s tre e t ra ilw ay  car, 
No. 2463, go ing  in  the  d irec tion  of A venue L, 
a t  abou t 1:34 P . M., and  asked the  conductor, 
No. 3059, if  sa id  ca r w ent to  S ou th  O range. The 
conductor sa id  th a t  i t  d id  not. I  asked  him  if 
I  could  n o t take  the  ca r and  get a  t ra n s fe r  fo r 
(South O range a t  E a s t  F e r ry  s tre e t;  he said  I  
could not. B y  th is  tim e th e  ca r h ad  reached  a 
p o in t n e a r  A venue L. T he conductor to ld  me to40
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get off the  c a r  and  take  the  ca r going in  the  
opposite  d irection , th a t  is in  a  w esterly  d irec-
tio n  along H am b u rg  Place.

A t abou t 1 :42 P . M. of the  sam e day  a t  H am -
b u rg  P lace and  S tockton  S tree t, th ree  blocks 
w est of A venue L , I  b o a rd ed  a  s tre e t ra ilw ay  
car, No. 2444, going in  an  e a s te rly  d irection , io  
w here su b s tan tia lly  the  sam e conversa tion  took 
place as before. T he co n d u c to r’s num ber on th is  
ca r w as 2979.

A t about 2:57 on the  sam e day, a t  H am b u rg  
P lace  and  H ouston  S tre e t, six  blocks w est of 
A venue L, I  boarded  ca r No. 1140, bound east 
on  H am b u rg  P lace, w here su b s tan tia lly  the  sam e 
conversa tion  took place. T he co n d u c to r’s num -
b e r of th is  c a r  w as 2997.

On the  sam e a fte rn o o n  a t  abou t 3:07 a t  H am - 
b u rg  P lace  and  G o tth a rd t S tre e t, five blocks w est 
o f A venue L , I  bo ard ed  a  car, No. 2448, e as te rly  
bound along  H am b u rg  P lace, and  h a d  a  conver-
sa tion  w ith  the  conductor, (No. 3067). I  p a id  
m y fa re  and  rode on the  car to  M agazine S tre e t 
and  E a s t F e r ry  S tre e t, an d  received  the  annexed 
tra n s fe r , m ade a  p a r t  hereof, from  w hich it a p -
p e a rs  th a t  sam e could only be used  on ca rs  going  
eas t a long E a s t  F e r ry  S tre e t, and  could no t be 
used  going  to w a rd  S ou th  O range. 3 0

F R E D E R IC K  L IN D E N .

Sw orn  to befo re  me th is  30th
day  o f N ovem ber, 1914.

A n n a  E. S m i t h ,
C om m issioner o f D eeds , N . Y . C ity .
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S t a t e  o f  N e w  Y o r k ,
Co u n t y  o f  N e w  Y o r k .

T h o m a s  J a m e s  P r i e s t l e y , b e in g  d u ly  sw orn , 
deposes a n d  s a y s :

I  a m  tw en ty -one  y e a rs  of age  a n d  re s id e  a t  
C hicopee, M assach u se tts .

A t th e  re q u e s t of M essrs. F r a z e r  & B u rch en a l, 
th e  above n am ed  d e fe n d an ts , I  w as p re s e n t  a t  a  
p o in t on H a m b u rg  P lace  n e a r  i ts  in te rse c tio n  
w ith  A venue L , in  th e  C ity  o f N ew ark , S ta te  o f 
N ew  J e r s e y , be tw een  th e  h o u rs  o f 7 :05 A, M. a n d  
12:47 P . M. a n d  fro m  1:13 P . M. to  7 P . M., on 
th e  27 th  d a y  o f N ovem ber, 1914, a n d  fro m  7 
A  M. to  12:20 P . M. a n d  fro m  12:45 P . M. to  
2 :30  P . M. o n  th e  28 th  d a y  o f  N ovem ber, 1914, 
a n d  saw  e v ery  s t r e e t  ra ilw a y  c a r  th a t  r a n  fro m  
H a m b u rg  P la ce  in to  A venue L , a n d  e v ery  s tre e t  
ra ilw a y  c a r  th a t  r a n  fro m  A venue L  in to  H a m -
b u rg  P lace  a t ,  sa id  tim es.

I  n o ted  th e  n u m b er o f each  c a r , th e  d irec tio n  
in  w hich  i t  w as go ing , coun ted  th e  p a sse n g e rs  
in  each  c a r, a n d  th e  p a sse n g e rs  who le f t  each  c a r  
a t  th e  in te rse c tio n  o f  H a m b u rg  P lace  a n d  A v e-
n u e  L , a n d  m ade  a  re c o rd  o f th e  sam e, w hich 
re c o rd  is  h e re to  a tta c h e d  an d  m ade  a  p a r t  h e re -
o f  a n d  is  t ru e  o f m y  ow n know ledge. In  th e  
co lum n m a rk e d  “ C a r N o .”  a p p e a rs  th e  c o rre c t 
n u m b er o f th e  c a r ; in  th e  colum n m a rk e d  ‘ ‘ E a s t-  
W e s t”  a p p e a rs  th e  d irec tio n  in  w hich  th e  c a r  
w as going . “ E ”  d en o tin g  th a t  th e  c a r  w as 
g o ing  a long  H a m b u rg  P lace  a n d  in to  A venue  L , 
a n d  “ W ”  d en o tin g  th a t  th e  c a r  w as g o ing  a long  
A venue  L  an d  in to  H a m b u rg  P lace . U n d e r  th e  
colum n m a rk e d  “ A r r iv e d ”  a p p e a rs  th e  h o u r  a t  
w hich  th e  c a r  cam e to  a  s to p  a t  o r  p a sse d  th e  
in te rse c tio n  o f sa id  A venue a n d  P la c e ; u n d e r
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colum n “ No. o f P a s s .”  a p p e a rs  th e  n u m b er o f 
p a sse n g e rs  in  th e  ca r, a n d  u n d e r  co lum n “ P a ss . 
D isc .”  a p p e a rs  th e  n u m b er o f p a s se n g e rs  who 
w ere  d isc h a rg e d  b y  sa id  c a r  a t  sa id  la s t  m en-
tio n e d  po in t.

T H O M A S  JA M E S  P R IE S T L E Y .

S w o rn  to  b e fo re  m e th is  28 th  
d a y  o f N ovem ber, 1914.

A n n a  E . S m i t h ,
C o m m issio n er o f  D eeds, N o . 93, N . Y . C ity .

20

30

40
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Complainants Answering Affidavits.
F ile d  Dec. 8, 1914.

S t a t e  o f  N e w  J e r s e y ,
E s s e x  Co u n t y .

10
T h o m a s  B . B r y s o n , o f fu ll age, b e in g  du ly  

sw orn  acco rd in g  t o . law , on h is  o a th  d ep o se th  
an d  s a i th :  T h a t  he re s id es  in  th e  c ity  o f N ew  
Y ork , in  th e  S ta te  o f N ew  Y o rk ; th a t  by  p ro -
fess io n  he  is  a  c iv il e n g in e e r ; th a t  he is  a  g ra d -
u a te  o f th e  e n g in ee rin g  school o f C o rne ll U n i-
v e rs i ty  o f th e  S ta te  o f N ew  Y ork , o f th e  c lass 
o f 1894, h a v in g  rece ived  th e  d eg ree  o f c iv il eng i-
n e e r ;  th a t  since h is  g ra d u a tio n  he h a s  p ra c tic e d  
h is  p ro fe ss io n  in  P e n n sy lv a n ia , N ew  E n g la n d  

2K) a n d  in  N ew  Y ork , h a v in g  been  lo ca ted  in  N ew  
Y o rk  fo r  th e  la s t  fifteen  y e a rs . T h a t  fo r  se v e ra l 
y e a rs  he  w as en g in ee r fo r  th e  O ’R o u rk e  F o u n -
d a tio n  C om pany , a  com pany  th a t  is  la rg e ly  en-
g ag ed  in  b u ild in g  tu n n e ls , fo u n d a tio n s  fo r  h ig h  
b u ild in g s , b rid g es , a n d  so fo r th . T h a t  a t  th e  
p re s e n t  tim e  he is, a n d  fo r  th e  la s t  th re e  y e a rs  
h a s  been  v ice -p res id e n t o f H o lb rook , C abo t & 
R o llin g s C o rp o ra tio n , h a v in g  offices in  th e  c ity  
o f N ew  Y o rk  a n d  in  th e  c ity  o f B oston , sa id  
c o rp o ra tio n  b e in g  en g ag ed  in  g e n e ra l c o n tra c tin g  
w ork . D ep o n en t h a s  fu ll c h a rg e  o f a ll w o rk  of 
th e  sa id  c o rp o ra tio n , w hich does a  b u sin ess  of 
f ro m  th re e  m illion  to  five m illion  d o lla rs  p e r  
y e a r ;  th a t  a t  th e  p re s e n t  tim e  sa id  c o rp o ra tio n  
is en g ag ed  in  c o n s tru c tin g  a  section  o f th e  N ew  
Y o rk  su b w ay ; a  p ie r  in  th e  r iv e r  a t  th e  fo o t 
o f F o r ty -s ix th  s t r e e t  in  th e  c ity  o f N ew  Y o rk ; 
a  la rg e  co n cre te  fo u n d a tio n  w o rk  a t  T u r n e r ’s 
F a lls , in  th e  s ta te  o f M assac h u se tts , an d  w orks 

4 0  a t  o th e r  p laces.
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D eponen t fu r th e r  say s th a t  he h a s  exam ined  
th e  p la n s  an d  th e  s ite  o f th e  p ro p o se d  w o rk  of 
th e  d e fe n d a n ts  in  th is  case  a t  H a m b u rg  P lace  
an d  A venue L  in  th e  c ity  o f N ew ark , a n d  th a t  
in  h is  op in ion  as  an  en g in eer th e  section  of th e  
sew er to  be c o n s tru c ted  b y  th e  d e fe n d a n ts  in  
th e  above s ta te d  cause  a t  o r n e a r  th e  ju n c tio n  j q  
o f H a m b u rg  P la ce  a n d  A venue L  can  be con-
s tru c te d  w ith o u t d is tu rb in g  th e  tra c k s  of th e  
s tre e t  ra ilw a y  o f th e  co m p la in an t o r in te r fe r in g  
w ith  traffic th e reo n , in  e ith e r  one o f tw o w ays, 
n a m e ly : e ith e r  b y  m ak in g  an  open  cu t an d  su p -
p o r t in g  th e  tra c k s  o f th e  co m p la in an t, o r  b y  
m ean s o f a  tu n n e l. T h a t  d ep o n en t h a s  been  
in fo rm ed , an d  believes th e  sam e to  be tru e , th a t  
a p p ro x im a te ly  fo u rte e n  h u n d re d  fe e t o f th e  sa id  
sew er h av e  a lre a d y  been  c o n s tru c te d  in  H a m -
b u rg  P la ce  b y  m ean s o f tu n n e lin g  u n d e r  th e  380 
tra c k s  o f th e  ra ilw a y  o f th e  co m p la in an t, w ith -
ou t d is tu rb in g  th e  su rfa ce  of th e  s tre e t  o r  in te r -
ru p tin g  th e  traffic  on th e  sa id  s tre e t  ra ilw a y  of 
th e  co m pla inan t.

D ep o n en t fu r th e r  say s  th a t  in  case  th e  sew er 
should  be c o n s tru c ted  b y  m ean s o f an  open  cu t 
th e  e a r th  on e ith e r  side  of th e  cu t m u s t be su p -
p o r te d  b y  s tee l sheet p ilin g , w hich  shou ld  be 
d r iv en  low  enough  to  p re v e n t m a te r ia l  f ro m  th e  
o u ts id e  o f th e  p ilin g  to  flow u n d e r  i t  in to  th e  30 
tren ch . T h is  sh ee t p ilin g , su p p o rte d  in  th e  cus-
to m a ry  m a n n e r  b y  b ra c in g  fro m  one side to  th e  
o th e r , w ou ld  su s ta in  the . e a r th  on e ith e r  side 
an d  g ird e rs  could  th e n  be  la id  ac ro ss  th e  to o  
o f th e  sh ee t p ilin g , su p p o rte d  on e ith e r  side 
th e re o f  b y  tim b e rs , to  su s ta in  th e  s tre e t  ra ilw a v  
above th e  ex ca v a tio n ; o r  stock  iro n  “ I ”  beam s 
cou ld  be u se d  fo r  g ird e rs , w hich  w ould  n o t be 
in ju re d  by  th e ir  u se  te m p o ra r ily  fo r  th a t  pur-
pose, a n d  could  be su b seq u en tly  so ld  fo r  ap p ro x - 4 0
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im ately  th e ir  o rig ina l cost. I f  these  g ird e rs  
should he la id  n o t m ore th a n  e igh t fee t a p a r t  
th ey  w ould su s ta in  th e  ra ilw ay  of the  com plain-
a n t w ithou t an y  long itud inal tim b ers  betw een 
th e  g ird e rs  and  the  t ie s ;  i f  la id  m ore th a n  e igh t 
fee t a p a r t  the  ra ilw ay  could be su sta in ed  by  

1 0  tim b ers  u n d e r th e  tie s  o f the  ra ilw ay  an d  re s tin g  
on th e  g ird e rs , and  ru n n in g  long itud inally  w ith  
the  ra ilro ad . S tock iro n  g ird e rs  could read ily  
be ob tained  of an y  leng th  d esired  fo r  th is  p u r -
pose, an d  i t  w ould n o t be necessary , in  th is  
d ep o n en t’s judgm ent, to  d rive  p iling  to  su p p o rt 
th e  s tre e t ra ilw ay  track s , and  deponent does n o t 
th in k  th a t  th a t  w ould be e ith e r the  m ost eco-
nom ical o r the  b est p rac tic a l m ethod of doing 
the  w ork.

20 T H O M A S B. B R Y SO N ,

Sw orn  an d  subscribed  to  th is  
th ird  d ay  of D ecem ber, A. D., 
1914, b e fo re  me.

( s e a l ) F . M. U n d e r h i l l ,
N o ta ry  P ub lic ,

C om m ission exp ires Feb . 11, 1919.

30
S t a t e  o f  N e w  J e r s e y , 
E s s e x  C o u n t y .

R e g i n a l d  H . K e a y s , of fu ll age, be ing  duly  
sw orn  accord ing  to  law , on h is  o a th  deposeth  
an d  sa ith :  th a t  he  is  a  g ra d u a te  of th e  engi-
n ee rin g  school o f C ornell U n iv e rs ity , of the  
c lass of 1895, w ith  the  degree of civil en g in eer; 
th a t  since th a t  tim e he h a s  been  in  th e  constan t 
p rac tice  o f h is  p ro fessio n  as a  civ il eng ineer, 
m ain ly  in  h eav y  construc tion  w ork, and  th e  con-40
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t r a c t  end of such w ork ; th a t  in  snch experience 
he  h as  been w orks m an ag er fo r  the  H udson  
C om panies on the  H udson  R iv er tu n n el w ork, 
and  eng ineer fo r  the  D egnon C on trac ting  Com-
p an y  fo r  the  la s t seven y ears , u n til recen tly ; 
th a t  sa id  D egnon C on trac ting  C om pany has 
d u rin g  the  sa id  seven y e a rs  b u ilt the  W allk ill q$) 
siphon of th e  C atsk ill aqueduct, being  p a r t  of 
the  New Y ork  C ity  w a te r  supp ly  system , w ith  
which w ork  th is  deponen t w as connected; th a t  
deponent is now  chief eng ineer of th e  N ew  Y ork  
an d  New J e rs e y  C onstruction  C om pany, w hich 
is  a t  p re sen t engaged in  th e  bu ild ing  of section 
num ber th ree  of the  P assa ic  V alley  sew er, which 
includes a tu n n el across N ew ark  B ay.

D eponent fu r th e r  says th a t  he h as  exam ined 
and  is  fam ilia r  w ith  th e  p lan s of the  p roposed  
w ork  of th e  d efen d an ts  in  th is  case a t  H am b u rg  
P lace  and  A venue L  in  th e  C ity  of N ew ark, and  
h as  also exam ined the  site  of sa id  w o rk ; th a t  
i t  is  en tire ly  feasib le  and  p rac ticab le , in  th e  
perfo rm ance  of sa id  co n trac t by  the  defendan ts , 
to  d o 't h e  sam e w ithou t in te rfe r in g  w ith  the  
traffic o f th e  co m p la in an t’s s tre e t ra ilw ay  in 
H am b u rg  P lace. T h is w ork  m ay  be done e ith er 
by  tu n n el construction , or, i f  desired , bv  open 
cu t w ork, su p p o rtin g  the  tracks. T h a t by  f a r  ^  
the  n e a tes t and  b est w ay  to  bu ild  the  sam e is 
bv  tunnel construction , and  i t  could th u s be done 
w ithou t in  any  w ise in te rfe r in g  w ith  the  su rface  
of the  s tre e t:  th a t  bu ild ing  th e  sam e by  open 
cut w ork  and  ca rry in g  th e  s tre e t ra ilw ay  track s  
could be done by  d riv in g  steel sheet p iling  on 
each side of the  track s , o r heavy  wooden in te r -
locking p iling  to  a  sufficient dep th , and  across 
the  to p s of the  row s of sheet p iling  spann ing  
th e  tren ch  th e re  could be p laced  heavy  wooden 
o r steel beam s, which could be spaced close 40
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enough to g e th e r  so th a t  no s tr in g e rs  w ould  be 
n e ce ssa ry  u n d e r  th e  t r a c k s ; o r, i f  spaced  fu r th e r  
a p a r t ,  could  be u sed  in  con junc tion  w ith  s tr in g -
e rs  u n d e r  each  r a i l  o f th e  t r a c k s ; th a t  th e  choice 
w ould  be m ere ly  a  m a t te r  o f econom y. T h a t in  
e ith e r  o f th ese  cases— tu n n e l o r  open  cu t w o r k -  

1 0  i t  is  e n tire ly  fea s ib le  an d  p rac tic ab le  fro m  an 
e n g in ee rin g  o r  c o n tra c tin g  s ta n d p o in t to  do  th is  
w o rk  in  th is  w ay.

R E G IN A L D  H . K E A Y S .

S w o rn  a n d  su b scrib ed  to  th is  
2nd  d a y  o f D ecem ber, A . D.,
1914, b e fo re  m e.

( s e a l ) F . M. TJn d e r h i l l ,
N o ta r y  P ub lic ,

C om m ission e x p ire s  F eb . 1 1 , 1919.

S t a t e  o f  N e w  J e r s e y ,
E s s e x  C o u n t y .

T h o m a s  J .  W a s s e r , o f fu ll age, b e ing  du ly
sw orn  a cco rd in g  to  law , on h is  o a th  d e p o se th
a n d  sa ith  th a t  he  re s id e s  in  J e r s e y  C ity , in  th e
c o u n ty  o f H u d so n  an d  S ta te  o f N ew  J e rs e y , an d  30 . . j  y
is  c o u n ty  en g in ee r fo r  th e  co u n ty  o f H u d so n ;
th a t  he  h a s  been  engaged  in  en g in e e rin g  fo r
tw en ty -one  y e a rs , d u r in g  w hich  tim e  he h a s  b u ilt
an d  c o n s tru c ted  th e  b rid g es  over th e  H ackensack
r iv e r  be tw een  J e r s e y  C ity  a n d  K e a rn y , w hich
inc luded  ab u tm en ts , su b te rre a n e a n  w o rk  and
fo u n d a tio n s ; th a t  he h a s  b u ilt  a v ia d u c t in
H oboken , w hich  is  a  la rg e  e n g in ee rin g  w ork
re q u ir in g  concre te  an d  m aso n ry , an d  a  la rg e
n u m b er o f o th e r  m u n ic ip a l im p ro v em en ts  and

40 s tru c tu re s , a ll o f w hich n e c e ss ita te d  th e  d ig g in g
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of fo u n d a tio n s , an d  sh o rin g  an d  c a r in g  fo r  
excavation .

D ep o n en t fu r th e r  say s th a t  he h a s  exam ined  
th e  p la n s  o f th e  sew er p ro p o se d  to  he con-
s tru c te d  b v  th e  d e fe n d a n ts  in  th is  ease fo r  th e  
P a ssa ic  V a lley  S ew erage  C om m issioners on 
H a m b u rg  P lace  a t  A venue L  in  th e  C ity  o f 10  
N ew ark , an d  h a s  a lso  p e rso n a lly  in sp ec ted  th e  
s ite  o f such w o rk ; th a t  he  h a s  re a d  th e  affidavits 
o f th e  d e fe n d an ts  in  th is  c a s e ; th a t  in  th e  
op in ion  of d ep o n en t i t  is  e n tire ly  feasib le  a n d  
p ra c tic a b le  to  b u ild  an d  c o n s tru c t sa id  sew er 
a t  th e  p o in t in  H a m b u rg  P lace  se lec ted  w ith o u t 
in te r fe r in g  w ith  th e  traffic o f th e  s tre e t  ra ilw a y  
o f th e  co m p la in an t th e re  co n s tru c ted  a n d  o p e r-
a te d ;  th a t  th is  can  be  done b y  e ith e r  tu n n e l 
co n stru c tio n  s im ila r  to  a p p ro x im a te ly  fo u rtee n  
h u n d re d  fee t (a s  he  h a s  been  in fo rm e d ) o f con- ^0  
s tru c tio n  w hich h a s  a lre a d y  been  done on sa id  
H a m b u rg  P lace  a n d  in  o th e r  p a r t s  o f sa id  
S ew erag e  C o m m issio n ers’ c o n s tru c tio n ; o r  by  
open c u t c o n stru c tio n , c a r ry in g  th e  ra ilw a y  of 
th e  c o m p la in a n t th e re  oy e r on su p p o rts . I n  th e  
op in ion  of d ep o n en t th e  fo rm e r  m ethod  w ould  
be less co stly  h a d  i t  been  con tinued , a n d  th e  
b est m eth o d  o f co n stru c tio n . W ith  th e  open cu t 
co n stru c tio n  i t  w ould  be n e c e ssa ry  to  d riv e  stee l 
in te rlo ck in g  sheet p iling , a n d  b ra c e  i t  f ro m  side 
to  side, an d  ac ro ss  th e  to p  of th e  p ilin g  p lace 
steel ‘ ‘ 1 9 ’ b eam s spaced  ab o u t e ig h t fee t betw een  
c en te rs , of sufficient s tre n g th  to  c a r ry  th e  s tre e t  
ra ilw a y  o f th e  co m p la in an t o r  b y  p lac in g  s tr in g -
e rs ' on th ese  “ I ”  beam s, a n d  th e n  su p p o rtin g  
th e  t ie s  b y  th e  s tr in g e rs . T he  sp ac in g  o f th ese  
beam s could  be  re g u la te d  by  th e ir  size. D e-
p o n en t fu r th e r  say s th a t  i f  th e  sheet p ilin g  is 
d riv en  to  a  p ro p e r  b e a r in g  a n d  p ro p e r ly  sh o red

40
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th e re  w ould  be no d a n g e r  o f se ttlem en t due  to  
seepage. W ith  open  cu t co n s tru c tio n  sheet 
p ilin g  w ould  be n e c e ssa ry  even i f  th e  ra ilw a y  
w ere  n o t in  th e  s tre e t.

T H O M A S  J .  W A S S E R .

ID S w o rn , a n d  su b scrib ed  to  th is  
3 rd  d a y  o f D ecem ber, A. D.,
1914, b e fo re  m e.

( s e a l ) F . M. U n d e r h i l l ,
N o ta r y  P ub lic ,

C om m ission e x p ire s  F eb . 11, 1919.

S t a t e  o f  N e w  J e r s e y ,
C o u n t y  o f  E s s e x .

20
M a r t i n  S c h r e i b e r , b e in g  d u ly  sw o rn  acco rd -

in g  to  law , on h is  o a th  s a ith  th a t  he h a s  a lre a d y  
m ade  a n  affidavit w hich is  a tta c h e d  to  th e  b ill 
o f co m p la in t h e re in ;  th a t  he h a s  re a d  th e  affi-
d a v its  filed on b e h a lf  o f th e  d e fe n d a n ts  h e re in , 
a n d  th a t  he h a s  a lso  re a d  th e  affidavits o f 
T hom as B. B ry so n , R eg in a ld  H . K e a y s  an d  
T h o m as J .  W a sse r , th e  en g in eers  w ho h a d  m ade  
affidavits fo r  th e  c o m p la in a n t; th a t  he e n tire ly  

2 Q a g re e s  w ith  th e  s ta te m e n ts  in  such affidavits 
o f sa id  T hom as B. B ry so n , R eg in a ld  H . K e ay s  
a n d  T h o m as J .  W a sse r , an d  th e  conclusions 
reach ed  b y  th e  se v e ra l affiants th e re in  as to  th e  
e n tire  p ra c tic a b ility  a n d  fea s ib ility , bo th  fro m  
a n  e n g in ee rin g  a n d  a  p ra c tic a l s ta n d p o in t, of 
b u ild in g  th e  sa id  sew er b y  m ean s o f tu n n e l con-
s tru c tio n , o r  by  an  open  cu t a n d  su p p o r t o f th e  
ra ilw a y  tra c k s , in  e ith e r  o f w hich  cases traffic 
o f th e  ra ilw a y  need  n o t be in te r ru p te d ;  a n d  th a t  
su p p o r t o f th e  tra c k s  can  he re a d ily  m ade  in  

40 th e  m a n n e r  su g g ested  in  th e  affidavits o f th e
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sa id  T hom as B. B ry so n , R eg in a ld  H . K e a y s  an d  
T hom as J .  W asse r . T h a t  to  re q u ire  th e  com -
p la in a n t com pany  to  rem ove i ts  ra ilw a y  as  th e  
d e fe n d a n ts  h av e  d em an d ed  an d  con tinue  th e  
o p e ra tio n  of i ts  ra ilw a y  as  re q u ire d  b y  i ts  f r a n -
chise ob lig a tio n s b y  in c re a s in g  th e  serv ice  b y  
a d d itio n a l c a rs  to  su p p ly  th o se  n o t p e rm itte d  b y  10  
re a so n  o f such  o p e ra tio n  to  co n tin u e  to  th e  end  
of th e  ro u te , w ould  cost th e  c o m p la in an t com pany  
m uch  m o re  th a n  i t  w ould  cost th e  c o n tra c to rs  in  
p ro p e r ly  d o in g  th e ir  sa id  w o rk  to  su p p o rt, in  a d -
d itio n , th e  tra c k s  of th e  co m p la in an t co m p an y ; 
a n d  in  th is  no c o n s id e ra tio n  is g iven  w h a tso ev e r 
to  th e  lo ss of revenue  by  th e  co m p la in a n t com -
p a n y  fro m  th e  in te r ru p tio n  a n d  in te rfe re n c e  of 
traffic, n o r  th e  inconvenience su ffe red  by  th e  
tra v e lin g  public. In  th e  n e ce ssa ry  w ork  to  p ro p - 
e rly  su p p o r t th e  sides o f th e  s tre e t  in  open tu n -
n e llin g  p ro p e r  sh e a th in g  m u st be d riv en  to  a  
p o in t in su r in g  sa fe ty , a n d  a t  such p o in t th e  sup -
p o r t  o f th e  sh ea th in g , i f  i t  be e ith e r  stee l in te r -
locking  sheet p ilin g  o r w ood sheet p ilin g  b y  c ro ss 
b ra c in g  w hich  is  req u ire d , w ould  a ffo rd  e ith e r  a t  
th e  to p  of such p ilin g  o r on  th e  soil a t  e ith e r  side 
of i t  sufficient su p p o r t fo r  g ird e rs , w hich could 
be o f stock  size stee l “ I ”  beam s, to  c a r ry  th e  
ra ilw a y ; so th a t  th e  on ly  a d d itio n a l cost to  th e  3 0  
d e fe n d a n ts  w ould  be th e  la b o r  o f in s ta llin g  such 
“ I ”  beam s. I f  th e y  w ere  spaced  so f a r  a s  to  
re q u ire  w ooden g ird e rs  th e  a d d itio n a l cost w ould  
be fo r  th e  su p p ly  o f such w ooden g ird e r s ;  b u t 
in  case  o f th e  g ird e rs  an d  th e  “ I ”  beam s th e re  
w ould  be no  n e c e ssa ry  lo ss to  th e  d e fe n d an ts , 
because  th e y  could  be u sed  th e re a f te r  a t  a va lue  
p ra c tic a lly  th e ir  cost p rice .

D eponen t f u r th e r  say s th a t  th e  p o in t, in e lu d -
in g  th e  cu rve , show n on th e  m ap  a tta c h e d  to
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th e  b ill, on H a m b u rg  P lace  a t  A venue L  is  such 
th a t  i t  w ill b re a k  th e  co n tin u ity  o f th e  line  o f 
r e tu rn  o f th e  c o m p la in a n t’s ra ilw a y s  c a rs  as 
show n in  a n d  b y  sa id  bill, a n d  th a t  sa id  p o in t 
is  a  co n sid erab le  d is tan ce  fro m  th e  te rm in u s  of 
th e  sa id  line , w hich  w ill leave, if  such in te rru p -  

10 tio n  is  p e rm itte d , th a t  p o rtio n  o f sa id  line  w ith -
o u t a n y  ra ilw a y  serv ice , o r  else th e  im p o sitio n  
upo n  th e  co m p la in an t o f th e  n ecess ity  o f o p e ra t-
in g  s e p a ra te  c a rs  th e re o n  an d  th e re a lo n g . to  
a ffo rd  serv ice  w hich  is  now  p e rfo rm e d  b y  th e  
re g u la r  c a rs  o f sa id  line  w ith o u t a d d itio n a l cost. 
T h a t  th e  firm  of R y a n  & R e illy  h a d  a  c o n tra c t 
fo r  a  p o rtio n  o f sa id  sew er in  H a m b u rg  P lace , 
a n d  s ta r te d  th e  sa id  w o rk  b y  m eans o f an  open 
cu t, a n d  fo u n d  th a t  such w o rk  w as im p ra c tica b le  
a n d  su b le t th e ir  c o n tra c t, o r  i t  w as tak en  over 

20 in  som e w ay  by  th e  firm  o f B o o th  & F ly n n , who 
a t  th a t  tim e  w as b u ild in g  by  m eans o f th e  tu n n e l 
sy s tem  a  p o rtio n  o f sa id  sew er to  connect w ith  
th e  R y a n  & R eilly  c o n tra c t, ab o u t tw o m iles 
in  len g th , a n d  th a t  th e y  th e re u p o n  con tin u ed  
sa id  w o rk  dow n H a m b u rg  p lace  a  d is tan ce  of 
a b o u t fo u r te e n  h u n d re d  fee t. D eponen t fu r th e r  
sa y s  th a t  w o rk  is  b e ing  done e lsew here  in  th e  
c ity  o f N ew ark , b o th  b y  open  cu t a n d  th e  sup- 

2 q  P o r t  o f s t r e e t  a n d  tra c k s , a n d  by  m eans o f tu n n e l 
c o n s tru c tio n ; so th a t  bo th  p la n s  a re  e n tire ly  
p ra c tic a b le  a n d  fe a s ib le ; fro m  an  en g in ee rin g  
s ta n d p o in t.

M A R T IN  S C H R E IB E R .

S w o rn  a n d  su b scrib ed  to  th is  
4 th  d a y  o f D ecem ber, A . D.,
1914, b e fo re  m e.

( s e a l ) F t  M . U n d e r h i l l ,
 ̂ N o ta r y  P ub lic ,

C om m ission  e x p ire s  F eb . 11, 1919.
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S t a t e  o f  N e w  J e r s e y ,
E s s e x  C o u n t y ,

H a r r y  C. D o n e c k e r , of fu ll age, be ing  d u ly  
sw orn  acco rd in g  to  law  on h is  o a th  s a ith  th a t  
he  is  th e  a s s is ta n t  g e n e ra l m a n a g e r  o f P u b lic  
S erv ice  R a ilw ay  C o m p an y ; th a t  fo r  th e  p e rio d  
o f tw e n ty -fo u r h o u rs  fro m  m id n ig h t of D ecem ber 
2nd  to  m id n ig h t o f D ecem ber 3 rd , he cau sed  an  
a cc u ra te  coun t to  be k e p t o f th e  p a sse n g e rs  
r id in g  in  th e  c a rs  o f P u b lic  S erv ice  R a ilw ay  
C om pany  a t  th e  c o rn e r o f H a m b u rg  P la ce  an d  
A venue L , a n d  h a d  th e  sam e ta b u la te d  a n d  in d i-
c a te d  on re g u la r  c h a r ts  show ing  th e  e a s t  a n d  
w estbound  c a rs , b lue p r in ts  w h e reo f a re  a t -
ta c h e d  h e re to  a n d  m ad e  a  p a r t  hereo f. T h a t  
o p e ra te d  a t  such p o in t fo r  th e  tw e n ty -fo u r h o u rs  
w ere  th re e  h u n d re d  a n d  fo u rte e n  c a r s ;  th a t  th e  ot q 
a c tu a l n u m b er of p a sse n g e rs  e as tb o u n d  in  sa id  
c a rs  a t  sa id  p o in t w as fo u r  h u n d re d  an d  n in e ty - 
fo u r, a n d  th e  a c tu a l n u m b er o f p a sse n g e rs  w e st-
b ound  w ere  fo u r  h u n d re d  a n d  seven ty -e igh t, a 
to ta l  o f n ine  h u n d re d  a n d  seven ty-tw o. T h a t 
th ese  c a rs  a re  th ro u g h  line  c a rs  com ing  fro m  
S o u th  O range, an d  n e ce ssa rily  p a ss  th is  p o in t 
to  rea ch  th e  end  o f th e  line , w hich is  a  d is tan ce  
o f sev en ty -fo u r h u n d re d th s  o f a  m ile  th e re fro m , 
an d  fro m  th e re  re tu rn . T h a t  i f  th e  co n tin u itv  30 
o f th e  tra c k s  is  b ro k en  a t  th is  p o in t i t  w ill 
n e c e ss ita te  c o n s tru c tin g  som ew here fu r th e r  u p  
th e  line  a  p ro p e r  tu rn in g  p o in t to  re tu rn^  sa id  
ca rs . D ep o n en t f u r th e r  says th a t ,  a s  h a s  a l-
re a d y  been  show n b y  affidavits filed in  th is  
cause, th e  u se  o f th e  sa id  c a rs  on th e  sa id  lino 
a v e ra g e s  ab o u t fif ty  th o u sa n d  peop le  da ily , and  
th a t  a n y th in g  cau sin g  th e  d is tu rb a n c e  o f tho 
o p e ra tio n  of sa id  line  w ill a ffec t th a t  m ^ n v  of 
th e  p u b lic ; b esid es c u ttin g  off th e  use  d a ily  fo r
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th e  n u m b er w hich  tra v e l  a t  th a t  p o in t;  th a t  a s  
d ep o n en t be lieves th e  d a y ’s coun t ta k e n  b y  him  
as  h e re in b e fo re  s ta te d  show s an  a v e rag e  day. 
T h a t  i f  th e  tra c k  is  p e rm itte d  to  be sev ered  a  
p o r tio n  o f th e  line  w ould  be w ith o u t »uv  ra i lro a d  
serv ice  w h a te v e r;  u n less  th e re  be in s ta lle d  an d  

10 o p e ra te d  a d d itio n a l c a rs  on sa id  line  w hich 
w ould  cost m an y  th o u sa n d s  o f d o lla rs  an n u ally . 
B u t i f  th e  p re s e n t  c a rs  a n d  th e  c o n tin u ity  o f 
se rv ice  is  m a in ta in e d  th is  se rv ice  can  be fu lly  
a n d  com plete ly  re n d e re d  w ith o u t such  cost.

H . C. D O N E C K E R .

S w o rn  a n d  su b scrib ed  to  th is  
4 th  d a y  o f D ecem ber, A . D.,
1914, b e fo re  me.

20 (s e a l ) F . M. U n d e r h il l ,
N o ta r y  P ub lic ,

C om m ission  e x p ire s  F eb . 11, 1919.

S tate  o f  Ne w  J e r s e y ,
E ss ex  Co u n t y ,

W a l t e r  G. P r e u s t e r , R obe rt  Be r t r a m , R ic h -
a r d  K a n e  a n d  W il l ia m  J .  Cr e m e n s , b e in g  d u ly  

gg  sw o rn  acco rd in g  to  law , on th e ir  resp ec tiv e  o a th s  
sa y  th a t  th e y  a re  em ployed  in  th e  t r a n s p o r ta t io n  
d e p a r tm e n t o f P u b lic  S erv ice  R a ilw a y  C o m p an y ; 
th a t  th e y  took  an  a c c u ra te  coun t o f th e  n u m b er 
o f p a sse n g e rs  in  th e  c a rs  o f th e  S o u th  O range  
L in e  o f th e  P u b lic  S e rv ice  R a ilw a y  C om pany  
p a ss in g  H a m b u rg  P lace  a n d  A venue L  in  th e  
C ity  o f N ew ark  fro m  m id n ig h t, D ecem ber 2nd, 
to  m id n ig h t, D ecem ber 3 rd ;  th a t  f ro m  m id n ig h t, 
D ecem ber 2nd, to  six  o ’clock in  th e  m o rn in g  o f 
D ecem ber 3 rd , th e  coun t w as k e p t b y  W a lte r  G.
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P r e u s te r ;  th a t  fro m  six  o ’clock in  th e  m o rn in g  
of sa id  d a y  to  tw elve o ’clock noon  i t  w as k ep t 
b y  W illiam  J .  C re m e n s ; th a t  fro m  tw elve o ’clock 
noon  u n til  s ix  o ’clock in  th e  even ing  i t  w as k ep t 
b y  R o b e rt B e r tra m , a n d  th a t  f ro m  six  o ’clock 
in  th e  even ing  u n til  m id n ig h t i t  w as k e p t by  
R ic h a rd  K a n e ; th a t  th e y  each  re sp ec tiv e ly  k e p t pQ 
a  fu ll a n d  a cc u ra te  coun t, an d  th e  re c o rd  th e re o f  
is  t ru ly  s ta te d  on th e  sh ee t c h a r ts  a tta c h e d  to  
th e  affidavit of M r. H a r r y  C. D onecker, a ss is ta n t 
g e n e ra l m a n a g e r  o f P u b lic  S erv ice  R a ilro a d  
C om pany.

W A L T E R  G. P R E U S T E R  
R O B E R T  B E R T R A M  
R IC H A R D  K A N E  
W IL L IA M  J .  C R E M E N S

S w orn  a n d  sub scrib ed  to  th is  
4 th  d a y  of D ecem ber, A . D., 
1914, b e fo re  m e.

(s e a l ) F . M. U n d e r h il l ,
N o ta r y  P ub lic ,

C om m ission  e x p ire s  F eb . 11, 1919.
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Conclusions of Vice-Chancellor Emery on 
Application for Preliminary Injunction»

F ile d  D ecem ber 31st, 1914.

On a p p lic a tio n  fo r  p re lim in a ry  in ju n c tio n .
10 H e a rd  on b ill, am ended  b ill, an sw ers  a n d  affi-

d a v its .
M r. F r a n k  B e rg e n  fo r  co m p la in an t.
M r. F re d e r ic k  J .  F a u lk s , a n d  M r. S am uel H . 

E v in s  (o f th e  N. Y. B a r )  fo r  d e fe n d a n ts  F ra z e r ,  
e t al. (L in d a b u ry , D epue & F a u lk s , S o irs .)

M r. A d r ia n  B ik e r  fo r  d e fe n d a n t S ew age Com -
m ission . (B ik e r  & B ik e r, S o irs .)

(Co n c l u s io n s )

2 o E m e r y , V . C.

I n  th is  case  I  w ill announce  o ra lly  th e  con-
clusions I  h av e  reach ed , leav in g  w r it te n  conclu-
sions o r  op in ion  to  be filed h e re a f te r , If neces-
sa ry .

I t  is  im p o rta n t, in  th e  pub lic  in te re s t ,  th a t  the  
q u estio n  of a  p re lim in a ry  in ju n c tio n  shou ld  be 
d isp o sed  of a t  once. T h e re  a re  one o r  tw o p re -
lim in a ry  questions. O ne o f th em  re la te s  to  th e  
n a tu re  o f th e  ju r isd ic tio n  of th e  C o u rt o f E q u ity  

30 in  cases o f th is  k ind . I  th in k  i t  r e s ts  on tw o 
fa m ilia r  ru le s  a p p ly in g  to  th a t  co u rt. O ne is 
th e  g ro u n d  o f i r re p a ra b le  in ju ry , an d  th e  o th e r  
is  th e  g ro u n d  o f th e  c o n tro l o f th e  m an ag em en t 
o f a  com m on easem ent. T he  in ju ry  is o f a 
c h a ra c te r  th a t  is  u su a lly  c la ssed  w ith  th ese  so- 
ca lled  i r r e p a ra b le  in ju r ie s . T h is  is  a  techn ical 
leg a l p h ra se , m ean in g , as Ju d g e  D ixon  defined 
i t  in  H a r t  vs. L e o n a rd , 15 S tew ., 416, 420, an  
in ju ry  fo r  w hich th e  d am ag es th a t  m ay  be re- 

4 0  covered  acco rd in g  to  leg a l ru le s  do n o t a ffo rd
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a d eq u a te  com pensa tion . A n y  considerab le  in -
te rfe re n c e  to  pub lic  t ra v e l  com es w ith in  th e  
c lass w hich  a re  called  ir re p a ra b le  in ju rie s . I  
h a d  occasion to  co n sid er th e  eq u itab le  ju r is d ic -
tio n  in  th is  c lass  of cases in  th e  la te  case  of 
P ub lic  S e rv ic e  R a ilw a y  vs. W estfie ld , w hich w as 
co n sid ered  in  th e  C o u rt o f A p p e a ls  also . 10 Clft 
B uch. 295; on ap p ea l, Ib id ,  662. I t  w as n o t 
suggested  a t  th e  a rg u m e n t by  counsel on e ith e r  
side, b u t i t  o c cu rred  to  m e, th a t  th is  is  a lso  one 
o f th o se  cases w here  th e re  is  a  com m on ease- 
m en  connected  w ith  th e  serv ice  of th e  pub lic  in  
s tre e ts  a n d  th e re  is  a lso  a  d isp u te  in  re la tio n  
to  th e  u se  o f th e  s tre e t  in  th e  re sp ec tiv e  r ig h ts  
o f th e  p a r t ie s . I n  such  cases th e re  is  a  r ig h t  
o f c o n tro l by  th e  C o u rt o f E q u ity  o f th e  use  
w hich  sha ll be m ad e  in  com m on. T he  P u b lic  
S erv ice  R a ilw a y  C om pany  c la im  a  p e rm a n e n t 
o r  con tinuous r ig h t  to  th e  use  of a  p o rtio n  o f 
th e  su rfa ce  o f th e  pub lic  s tre e t  fo r  th e  p u rp o se  
o f pub lic  tra v e l. T he  S ew age C om m ission  an d  
th e  c o n tra c to rs  u n d e r  th em  cla im  th e  r ig h t  to  
th e  te m p o ra ry  d is tu rb a n c e  o f th e  su rfa ce  o f th e  
s tre e t, in c lu d in g  th e  rem o v a l o f th e  ra ilw a y  
tra c k s , fo r  th e  p u rp o se  o f ex erc is in g  th e  r ig h t  
to  c o n s tru c t a  sew er. Q uestio n s a r is e  h e re  in  
re la tio n  to  th e  ex te n t of b o th  r ig h ts , an d  i t  is 
a  case  w here  n o t on ly  on th e  g ro u n d  of co n tro l 
o f a  com m on easem en t, b u t a lso  on th e  a d d i-
tio n a l g ro u n d  th a t  th is  is  th e  one c o u rt  w hich 
b y  re a so n  o f i ts  flexible p ro ce d u re  w ill be able 
to  co n tro l a n d  p re se rv e  th e  su b s ta n tia l r ig h ts  
o f th e  p a r t ie s  p en d en te  lite  an d  p e n d in g  th e  
final d isp o s itio n  o f th e  q u estio n  o f th e ir  r ig h ts .
I t  c an n o t be  done in  a n y  o th e r  w ay. So th a t  I  
th in k  i t  is  one o f th o se  cases th a t  com es c lea rlv  
w ith in  th e  eq u itab le  ju risd ic tio n , and  th is  is 
A pparen tly  th e  view  o f a ll counsel, fo r  on bo th  40
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sides, b y  th e  reco rd , th e  b ill an d  an sw ers , th e  
q u estio n  o f leg a l r ig h ts  h a s  been  su b m itted  to  
the  C o u rt o f E q u ity  w ith o u t ob jec tion  on e ith e r  
side. B o th  sides h av e  by  th e  b ill a n d  an sw ers  
su b m itted  th e  q u estio n  o f th e ir  leg a l r ig h ts  in  
th e  s tre e t, so th a t  on th e  rec o rd  th e re  is  no

JO difficulty in  c o n sid e rin g  th ese  leg a l r ig h ts  so 
f a r ,  a t  le a s t, a s  is  n e ce ssa ry  in  o rd e r  to  d ispose  
o f th is  p re lim in a ry  ap p lica tio n .

T h is  is  an  a p p lic a tio n  fo r  a  p re lim in a ry  in -
ju n c tio n , a n d  th e  g e n e ra l scope o f th a t  rem edy  
is, th a t  i t  goes so f a r ,  a n d  no f a r th e r  th a n  is 
n e c e ssa ry  to  p re se rv e  a s  f a r  as p rac tic ab le  th e  
r ig h ts  o f b o th  p a r t ie s  p en d in g  th e  final d e te r -
m in a tio n , a n d  su b jec t to  th e  final decision  an d  
decree . T h e  b ill is  b a sed  on th e  c o m p la in a n t’s 
r ig h t  to  m a in ta in  a n d  o p e ra te  a  s tre e t  ra ilw a y  
in  H a m b u rg  P lace  a t  th e  p o in t in  q u estio n , b u t 
i t  is  n o t c la im ed  th a t  th e  r ig h t  is  ab so lu te  
a g a in s t  a ll in te rfe re n c e  w h a tev e r, a g a in s t  o th e r  
u ses  o f th e  s t r e e t  th a t  m ay  be d irec ted , e ith e r  
by  th e  s ta te  im m ed ia te ly  th ro u g h  leg is la tiv e  
ac t, o r  b y  a  d e leg a tio n  of i ts  po w ers to  a  pub lic  
body. C o m p la in a n t’s r ig h ts  a n d  f ra n c h ise s  in  
th e  s tre e t  a re  su b jec t to  th e  r ig h t  o f th e  s ta te , 
e ith e r  d ire c tly  o r  by  i ts  a g en ts , fo r  th a t  p u r -
pose, to  in te r fe re  w ith  a n d  in te r ru p t  th e  tra v e l  

^  o v e r  th e  c o m p la in a n t’s ra ilw a y  so f a r  a s  is  
n e c e ssa ry  to  p ro m o te  o th e r  pub lic  serv ice , such 
as  sew ers, fo r  w hich  th e  u se  a n d  c o n tro l of th e  
s tre e t  m ay  be n ecessa ry . T he r ig h t  to  la y  
sew ers a n d  d ra in s  a n d  to  la y  g a s  an d  w a te r  
p ip es  in  a  h ig h w ay  a re  p riv ileg e s  an n ex ed  as 
in c id en ts  b y  u sa g e  o r  custom  to  th e  r ig h t  of 
th e  pub lic  in  a  h ighw ay . S ta te  vs. L a vera ck , 
4 V room  201 (S u p . C t. 1870), B easley , Ch. J .,  
p. 206; S to u d in g e r  vs. C ity  o f  N e w a rk , 1 S tew .

49 187, 191; A ffd .  on a p p ea l, Ib id . 446 (1877). T he
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g e n e ra l p rin c ip le  o f th e  r ig h t  to  in te r fe re  w ith  
th e  su rfa ce  of th e  s tre e t, w here  n e ce ssa ry  fo r  
th e  c o n s tru c tio n  o f a  sew er, is  n o t d isp u ted .

T he q u estio n s  in  th is  case  w hich a re  d isp u ted  
by  th e  p a r t ie s  a r e  (1) w h a t is  th e  m ean in g  of 
th e  w o rd  “ n e c e s sa ry ” , an d  (2) w ho is  to  be th e  
ju d g e  finally  o f w h a t is  “ n e c e s s a ry ” , a n d  to  
e s tab lish  th e  lim its  o f in te rfe re n c e ?

T he S ta te  in  th is  case h a s  e x p re ss ly  g iven  to  
th e  S ew age C om m ission  p o w ers  of such in te r -
ference . I  r e fe r  to  th e  s ta tu te  now , f o r  th e  
re a so n  th a t  i ts  te rm s  w ere  n o t spec ia lly  re fe r re d  
to  on th e  a rg u m e n t, a n d  a p p a re n tly  th e  s ta tu te  
i ts e lf  does n o t g ive  a n  ab so lu te  r ig h t  o f in te r -
ference , b u t g ives a  r ig h t  w ith  a n  e x p re ss  q u a li-
fication. I  r e f e r  to  p ag e  164 o f th e  L aw s of 
1903, C h a p te r  102. S ec tion  7 of th is  o rig in a l 
a c t g ives e x p re ss  pow er “ to  c o n s tru c t th e  sew er 
u n d e r, ov e r o r  a c ro ss  a n y  s tre e t  * * * in
such m an n e r, how ever, a s  n o t to  u n n e ce ssa rily  
o b s tru c t o r im pede tra v e l  o r n a v ig a tio n .”  T h a t 
is  th e  lan g u a g e  o f th e  g ra n t . T h a t is  th e  sam e 
lan g u a g e  u sed  in  th e  ac t o f 1907, section  5, 
excep t th a t  b y  som e a p p a re n t  c le rica l e r r o r  th e  
lan g u ag e  in  th e  l a t te r  a c t is  “ in  such m a n n e r 
a s  n o t necessarily  to  im p e d e ” . T h e re  m ay  p o s-
sib ly  be a  m is tak e  in  th e  section  as  p u b lish ed  
in  th e  P a m p h le t L aw s. B u t I  ta k e  i t  th a t  th e  
tw o ac ts  to g e th e r  g ive th e  po w er to  in te r fe re , 
bu t w ith  th e  lim ita tio n  th a t  th e  in te rfe re n c e  
w ith  tra v e l  m u st n o t be  u n n ecessa ry . T he  com -
m iss io n e rs  m u s t in  th e  f irs t  in s tan c e  c o n stru e  
th a t  lim ita tio n , a n d  i t  a p p e a rs  by  th e ir  an sw er 
an d  also  by  th e ir  affidavits, th a t  on th is  q u estio n  
o f in te rfe re n c e  w ith  t r a v e l  th e y  have, in  d ire c t-
ing  th e  co n s tru c tio n  of th e ir  sew er, considered  
th a t  q u estio n  as h av in g  a  b e a r in g  on th e  m ethod  
o r m a n n e r o f co n stru c tio n  a t  d iffe ren t po in ts .
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A nd in reference  to  w ha t m ust be considered  
by the  com m ission upon  th is  question  of ob-
s tru c tin g  an d  im peding  trav e l, m y view  now  is 
th a t  th a t  w ould include tra v e l on th e  public 
s tre e ts  by  m eans of th e  s tre e t ra ilw ay  as well 
as o th er k inds of trav e l. In  the  f irs t place, the

10 only reaso n  th e  s tre e t ra ilw ay  has an y  r ig h t 
on th e  public s tre e ts  is  because i t  is a  p a r t  of 
the  public trav e l, and  th is  is  the  b asis  on w hich 
th ey  ge t th e  r ig h t to  occupy the  s tre e ts  w ithou t 
paym en t o f com pensation  to  ow ners of land. 
T he s tre e t h as  been ded ica ted  to  public trav e l, 
and  tra v e l by  s tre e t ra ilw ay  is a  m ethod of 
public trav e l. A nd in  the  second place, in  a 
good m any  of th e  s tre e ts  the  tra v e l by  th e  s tre e t 
c a r  co n stitu tes  the  bulk  of public trav e l. So th a t  
the  com m issioners w ould be obliged to  consideron # .
th a t  m ethod  of tra v e l m  connection w ith  o ther 
tra v e l on th e  s tre e ts  w hen th ey  come to  decide 
upon the  m ethod  of co n stru c tin g  th e ir  sew ers. 
I t  a p p e a rs  by  th e  affidavit of th e ir  eng ineer, Mr. 
B row n, th a t  th is  h as  been th e ir  p rac tice , and  
th a t  in  c e rta in  p a r ts  of th e  C ity  of N ew ark, 
considering  the  question  of obstruc tion  of 
trav e l, th ey  have req u ired  tu n n el construction , so 
th a t the  construction  w ould in te rfe re  little , if  a t 
all, w ith  trav e l. F o r  th is  p a r tic u la r  location  now 
in  question  th ey  have considered  th e  question  
o f public tra v e l an d  the  obstruc tion  of it, and  
in  de te rm in ing  th e  question  of w hat in te rfe ren ce  
w as n ecessa ry  a t  th is  location  fo r  the  pu rpose  
of c a rry in g  out the  w ork  w hich th ey  w ere  inco r-
p o ra te d  to  do, th a t  is, th e  construction  of the  
sew er, th ey  have de te rm ined  th a t  the  construc-
tio n  shall be by  the  open cut m ethod. One of 
the  m ain  reasons, i f  n o t th e  m ain  reason , in 
connection w ith  th e  estab lishm en t of th a t  m ethod

40 Was the  add ition  to  th e  expense which w ould
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be req u ired  by  reason  of the  tunnel construction .
In  view  of the  en tire  s itu a tio n  th ey  have d e te r-
m ined th a t  in te rfe ren ce  to  a  ce rta in  ex ten t and  
by  the  open cu t construction  is  necessary , and  
th ey  claim  th a t  th ey  have the  r ig h t to  take  in to  
account the  expense of th e  o th er m ethod of con-
stru c tio n  in  connection w ith  th e  am ount of tra v e l 3.0 
th a t  is d istu rbed , in  de te rm in ing  th e  necessa ry  
in te rfe ren ce  w ith  public tra v e l fo r  th e  purpose  
of c a rry in g  ou t the  m ain  w ork  d irec ted  by  the  
s ta tu te , th e  construction  of a  sew er u n d er cer-
ta in  lim ita tio n s as to  cost.

The firs t po in t in  d ispu te  on th e  reco rd  here  
betw een the  com plainan t and  the  com m ission or 
th e  co n trac to rs  claim ing u n d e r the  com m ission, 
is  w he ther a  necessary  in te rfe ren ce  w ith  trav e l 
does n o t m ean necessa ry  in  the  sense th a t  it 
canno t be done o therw ise, as an  eng ineering  or 20 
physical fact. M y p re sen t view  is th a t  the 
w ords “ necessa ry  in te rfe re n c e 91 m ean  “ reason- 
b ly  n e c e ssa ry ” , in  view  of th e  whole duties 
im posed on the  com m issioners by  the  act and 
of the  whole scope of the  act, and  th a t  they 
a re  th e re fo re  en titled  to  in te rfe re  to  the  ex ten t 
th a t  w ould be reasonab ly  necessary , tak in g  the 
m a tte r  of expense as one to  be considered. The 
ex ten t to  which th e  com m ission have in te rfe red , 
accord ing  to  th e ir  claim  m ade on the  reco rd  at 
th e  hearing , is th is— I  call a tten tio n  to  i t  here  
specially  because the  co n trac to rs  on th e ir  p a r t  
in s is t th a t  the  in te rfe ren ce  is g re a te r  th an  the 
com m ission now say  the  in te rfe ren ce  is— the 
com m ission by  th e ir  answ er say  th a t, claim ing 
only the  r ig h t to  in te rfe re  so f a r  as is reaso n -
ably  necessary , in  o rd e r to  c a rry  out the  act, 
th ey  have determ ined  upon the  open cut m ethod 
construction , b u t in  o rd e r n o t to  unnecessarily  
in te rfe re  w ith  tra v e l by  the  open cut construe- 4C
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tion , th e y  hav e  p ro v id e d  b y  th e i r  c o n tra c t fo r  
such co n s tru c tio n  fo r  th e  co n tin u an ce  o f the  
serv ice  o f  pub lic  tra v e l  d u r in g  th e  rem o v a l o f  
th e  tra c k s  b y  th e  open  cu t m ethod . T h ey  say  
b y  th e ir  an sw e r th a t  th is  is  w h a t th e y  in te n d  to  
do a n d  th a t  th e y  h av e  d o n e  so b y  th e  co n trac t. 

ID  T h is  a n sw e r o f th e  S ew age C om m ission  is  im -
p o r ta n t  in  tw o a s p e c ts : f irs t, a s  show ing  th e  
ju d g m e n t o f th e  com m ission  a s  to  th e  e x te n t of 
in te rfe re n c e  th a t  is  re a so n a b ly  n ecessa ry , th a t  
is , n o t a n  ab so lu te  d isco n tin u an ce  o f tra v e l  a t  
th e  p o in t w h ere  th e  open cu t section  is  p ro v id ed , 
b u t an  in te rfe re n c e  w hich, w hile  i t  w ill rem ove 
th o se  tra c k s  d u r in g  th e  co n stru c tio n , w ill a lso 
p ro v id e  fo r  th e  con tinuance  o f t ra v e l  d u r in g  th e  
tim e  o f c o n s tru c tio n . Now, th e  co m p la in an t h a s  
th e  r ig h t, so f a r  a s  th e  com m ission  is concerned , 

2 0  to  accep t th a t  ju d g m e n t o f th e  com m ission  as 
in te n d in g  to  p ro v id e  fo r  a  con tinuance  o f tra v e l  
d u r in g  th e  c o n s tru c tio n . I f  i t  shou ld  tu rn  ou t 
e v en tu a lly  b y  th e  final decision  on th e  c o n tra c t 
th a t  th e  c o n tra c t h a s  n o t, a s  be tw een  th e  con-
tr a c to r s  a n d  th e  com m ission , p ro v id ed  fo r  th is , 
th a t  w ould  n o t, acco rd in g  to  m y  p re s e n t  view , 
a ffec t th e  r ig h t  o f th e  co m p la in an ts  to  c la im  
th a t  th e  in te rfe re n c e  shou ld  be on  th a t  b a s is ;  
th a t  is , p ro v id in g  fo r  th e  te m p o ra ry  accom m o- 
d a tio n . T he  com m ission  in s is t  t : ia t  by  th e  
p ro p e r  co n s tru c tio n  of th e ir  c o n tra c t such m a in -
ten an ce  is  p ro v id ed  fo r , a n d  th e y  re fe r  to  the  
c lauses in  th e  c o n tra c t in  w hieh in  g e n e ra l te rm s  
i t  is  p ro v id e d  th a t  th e  pub lic  se rv ice  sha ll be 
m a in ta in e d : A rtic le  4, section  2, a n d  a lso  sec-
tio n  18, “ W h e re v e r  i t  is  n e c e ssa ry  to  in te r fe re  
w ith  a n y  e x is tin g  s tru c tu re s  ( in  th e  public  
s tre e ts )  o f w h a te v e r  k ind , th e  c o n tra c to rs  shall 
m a in ta in  th e ir  re sp ec tiv e  se rv ic e .”  T he com- 

4 0  m ission  sa y  “ we hav e  ac ted  an d  o u r  ac tio n  is
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p u t in  th e  fo rm a l shape  of a  c o n tra c t, an d  we 
have  th e re  p ro v id ed  an d  we in ten d ed  to  p ro v id e  
fo r  th e  con tinuance  o f th e  se rv ic e .”  I f  th is  
co n ten tio n  o r adm iss ion  o f th e  com m ission  w ere  
a ll  th e re  w ere  in  th e  case  re la tin g  to  th e  ques-
tio n  o f th e  am o u n t o f in te rfe re n c e  p ro v id ed  fo r , 
th e n  in asm u ch  as  th e  c o n tra c to rs  c la im  u n d e r 
th e  com m ission  a n d  h av e  no  r ig h ts  th a t  a re  
su p e rio r  to  th e  r ig h ts  o f th e  com m ission, th e  
on ly  q u estio n  to  be d isp o sed  o f w ould  be, 
w h e th e r  th e  c o m p la in a n t’s r ig h ts  a g a in s t th e  
in te rfe re n c e  a re  a s  ex tensive  a s  c la im ed in  th e ir  
b ill. T h e  c la im  a p p a re n tly  m ad e  b y  th e  b ill is, 
th a t  th e  in te rfe re n c e  m u s t be “ n e c e s sa ry ” , in  
th e  sense o r  m ean in g  th a t  th e  sew er could  n o t 
fro m  an  en g in eerin g  o r  p h y sica l p o in t of view  
be  c o n s tru c ted  w ith o u t in te rfe re n c e , a n d  th a t  
th e  m a t te r  o f expense, o r  a t  le a s t  such  expense  2 0  
as  w ou ld  be in c u rre d , is  n o t an  e lem en t in  d e te r -
m in in g  th e  necessity . M y p re s e n t  v iew  is  th a t  
c o m p la in a n t’s r ig h ts  a re  n o t so ex ten siv e  as 
c la im ed  in  th e  b ill, a n d  th a t  th e ir  r ig h ts  a re  
on ly  such  as a re  co n s is ten t w ith  a n  in te rfe re n c e  
“ re a so n a b ly  n e c e s s a ry ” , an d  th a t  I  could  n o t  
g ive a n y  p re lim in a ry  in ju n c tio n  b a sed  on th e ir  
h a v in g  a  c le a r r ig h t  to  a  b ro a d e r  k in d  o f serv ice  
a n d  freed o m  fro m  in te r ru p tio n . I t  is  possib le  
th a t  on final h e a r in g  th a t  b ro a d  c la im  m ay  be 8 0  
d e te rm in e d  to  be th e i r  r ig h t, b u t  m y p re s e n t 
v iew  is  th a t  i t  is  n o t th e ir  r ig h t, an d  c e r ta in ly  
th is  r ig h t  is  n o t so c lea r th a t  an  in te r lo c u to ry  
in ju n c tio n  shou ld  go.

B u t th is  com p lica tion  a r is e s  in  re fe ren ce  to  
th e  ad m iss io n  o r co n ten tio n  of th e  S ew age Com -
m issio n  as  to  th e i r  decision  o r  d e te rm in a tio n  
u p o n  th is  p o in t of th e  p ro v is io n  th e y  h av e  m ade 
fo r  m a in ta in in g  th e  serv ice  o f tra v e l  d u rin g  
c o n s tru c tio n : T he  com m ission  do th is  w ork  no t 4 #
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d irec tly  b u t by  con tract. T hey  do n o t act by 
ord inance, as does a  common council; th e ir  final 
action  is  the  co n trac t evidencing th e ir  d e te rm i-
na tion , and  fro m  m y rea d in g  of the  s ta tu te , I  
tak e  i t  th a t  is the  only  m ethod p rov ided  fo r  
th e ir  action. T hey  h a ’ve m ade a co n trac t and  

ID th u s  have acted. T he co n trac to rs  now  insist, 
by  th e ir  answ er and  on the  hearing , th a t  by  
th e  p ro p e r  construction  of the  co n trac t the  con-
t ra c to r  is n o t req u ired  to  m ain ta in  the  p rov ision  
fo r  service o f tra v e l on co m p la in an t’s ra ilw ay  
pend ing  the  construction . T he g enera l ex p res-
sions in  the  co n trac t in  w hich th e  p h rase  is used, 
the  “ co n trac to rs  shall m ain ta in  the  public se rv -
ice and  shall n o t in te rfe re  w ith  any  ex isting  
s tru c tu re s ” , and  which a re  re lied  on by  the  
com m ission and  com plainan t, do not, a s  con- 
tra c to rs  in sis t, by  th e  p ro p e r  legal ru les  ap p li-
cable to  th e  construction  o f con trac ts , ex tend so 
f a r  as to  include s tre e t ra ilw ay  service as a 
b ran ch  of the  public service re fe rre d  to. A nd 
th e ir  in sistance  upon th a t  claim  is, th a t  th is  
p h rase  is used  in  connection w ith  o ther specified 
public service, such as gas, w a te r and  ligh t, and  
th e re fo re  by  the  ru les  of construction  app lied  
to  co n trac ts , the  p rov ision  fo r  m ain tenance  
m ust be lim ited  to  th e  services specified and  
those  s tru c tu re s  of the  ch a rac te r  specially  m en-
tioned. T h a t is the  c o n tra c to r’s claim  in re fe r -
ence to  the  con trac t. I t  a t  once in troduces in  
th is  case a  com plication which is  p e rh a p s  an 
ad d itio n a l reaso n  fo r  th e  final con tro l of the  
whole question  by  a  C ou rt of E qu ity , because 
th e  com plainan t w hose r ig h ts  a re  in te rfe re d  
w ith , be ing  h e re  and  p resen tin g  by  th is  bill its  
legal r ig h ts , m ay  be p ro tec ted  e ith e r to  the  
p a r tic u la r  ex ten t it  claim s o r to  a n a rro w er

40
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extent. T he co u rt on final h e a rin g  m ay give 
them  ju s t  the  r ig h t th ey  a re  en titled  to , and  
no m ore and  no less. On the  o ther hand , the  
com m ission who a re  h e re  p ro fessin g  to  have 
acted  fo r  th e  p u rpose  of securing  the  r ig h ts  of 
the  com plainan t and  a ll the  r ig h ts  the  com m is-
sion consider com plainan t to  be en titled  to, p re- ID  
sen ts its  co n trac t as the  m easu re  of th e  d u ty  it  
in tended  to  p e rfo rm  and  as a  perfo rm ance  of 
i ts  fu ll du ty . I f  th e ir  whole d u ty  h as n o t been 
p e rfo rm ed  by  the  con tract, and  on the  final 
h e a rin g  in  th is  case i t  should be determ ined  
th a t  the  co n trac t d id  n o t p rov ide  fo r  the  whole 
of th e ir  du ty , th en  so f a r  as the  com plainan t 
is  concerned, the  final question  w ill be, is  n o t 
the  com m ission bound  to  do th a t  so f a r  as the  
com plainan t is  concerned, by  p ro tec tin g  i t  
ag a in st such in te rfe ren ce  as w as no t reasonab ly  
necessary . A nd  if  on th e  final h e a rin g  ̂  the  
claim  of the  c o n trac to rs  should be susta ined , 
th a t  th is  action  of the  com m ission, w hich is  the  
only action  by  which th ey  a re  bound, does no t 
p rov ide  fo r  th e  m ain tenance  of trav e l, th en  the  
question  w ould a rise , is  no t the  com plainant, as 
ag a in s t the  com m ission, and  also as a g a in st 
the  co n trac to rs  claim ing u n d e r it, en titled  to  a 
decree th a t  such p ro tec tion  should  be afforded.
A nd as betw een th e  com m ission and  the  con-
tra c to rs , if  the  com m ission in  m ak ing  the  con-
tra c t  w ith  its  co n trac to rs  to  take  possession of 
the  s tre e ts  and  to  do th is  w ork, h as  m ade no 
p rov ision  fo r  the  m ain ta in in g  of the  public  
se ry ice— if  th a t  should be decided finally  to  be 
th e  construction  of the  con trac t— then  as be-
tw een them  and  th e  co n trac to rs , the  equities 
m igh t be decided as upon an ob ligation  on the 
p a r t  of the  com m ission to  fu rn ish  to  the  con-
tra c to rs  the  m eans fo r  ca rry in g  out its  co n trac t 40
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and  p e rfo rm in g  i ts  du ty . So on the  final decree 
of th is  case, i f  th e  c o n tra c to rs ’ claim  as to  the  
construc tion  o f th e  co n trac t should be finally 
decided in  th e ir  fav o r, i t  w ould se ttle  the  equi-
tie s  as betw een the  com m ission and  the  con-
tra c to rs  in  reference  to  im posing  an y  add itiona l 

2X) d u ty  on them  in  reference  to  th e  construction  
o f th e  sew er, and  the  in te rfe ren ce  w ith  com-
p la in a n t’s trav e l. T h is is fo r  th e  reaso n  th a t, 
accord ing  to  m y p resen t view , th e  com plainan t 
is en titled  to  be p ro tec ted  ag a in s t any  in te r-
ference  n o t reasonab ly  necessary , and  such p ro -
tec tion  w ould include p rov ision  fo r  tem p o rary  
accom m odation of trav e l.

T h a t being  th e  s itu a tio n  as to  the  issues in -
volved fo r  the  final de te rm ina tion , the  question  
is as to  the  o rd e r w hich should  be m ade on 

2 0  in te rlo c u to ry  in junc tion  to  p rese rv e  the  r ig h ts  
o f a ll p a rtie s , so th a t  on the  ad ju s tm en t by 
final decree th ey  m ay  be p ro tec ted . A nd  1 
th in k  i t  is  c lear th a t  on read in g  the  affidavits 
th e  question  upon  w hich the  com plainan t and 
the  c o n trac to rs  have finally  sp lit is a s to  the  
expense: W ho is obliged to  p ay  th e  expense 
of th is  a lte ra tio n , if  m ade? T he final d isposi-
tio n  o f th a t  question  should be le f t fo r  the  final 
decree in  th e  cause on d isposing  o f all equities. 
B u t i t  is a  case w here  th e  continuance o f the  
public service of bo th  k ings canno t be le f t fo r 
th e  a rg u m en t on final decision, an d  th e re fo re  
th e  question  is, on th e  reco rd  as i t  now  ap p ea rs , 
on th is  app lica tion  foT te m p o ra ry  in junction , 
who should, in  th e  f irs t in stance, in cu r th a t  
expense. On th e  whole s ta tu s  of th e  case as it 
a p p e a rs  on th e  reco rd s and  affidavits now, m v 
view  is  th a t  th e  co n trac to rs  should  in  th e  first 
in stance  in cu r th is  expense and p rov ide  fo r  the  

&Û p ro tec tio n  of tra v e l, by  w ay  of m ain ta in in g  a
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tem p o ra ry  accom m odation, and  th a t  th e ir  righ t 
to  he re im bursed  snch expense, e ith e r fro m  the 
com plainan ts, i f  th ey  a re  n o t en titled  to  be p ro -
tec ted  a t  all, a s  the  co n trac to rs  claim , o r by  
claim  a g a in st the  com m ission fo r  im posing  on 
them  in  th e  construction  of the  sew er a  w ork  
th a t  w as no t included in  the  con trac t, would be i q  
se ttled  by  final decree a t  th e  hearing . The 
r ig h t to  re im bursem en t fro m  e ith e r one o r the  
o th e r, i f  th e ir  c laim  is  finally estab lished  th a t  
i t  is  n o t included in  th e  con trac t, w ould be then  
decided. T h is  can be w orked out, as I  th ink , 
by  an  in ju n c tio n  u n d e r th e  bill, and. I  give 
counsel the  suggestion  fo r  the  o rd e r fo r  in junc-
tion.

T he b ill and  th e  answ er show th a t  the  con-
tra c to rs  p ropose  to  te a r  u p  th is  tra c k  an d  re -
m ove i t  if  the  com plainan ts d id  nor rem ove i t  20  
w ith in  a  c e rta in  tim e fixed. T h a t rem oval con-
tem p la ted  only th e  abso lu te  d iscontinuance of 
trav e l. T h ere  w as no suggestion  in  th e ir  le tte r  
about rem oving the  trac k  in  connection w ith  or 
fo r  the  p u rp o se  of p rov id ing  an y  o ther trac k  
a t  th a t  loca lity  d u rin g  th e  in te rru p tio n . T heir 
whole o ffer and  th e ir  claim — as the  claim  is  pu t 
he re  v e ry  fa ir ly — is, “ we claim  the  ob ligation  
on the  p a r t  of th e  ra ilw ay  com pany to  rem ove 
th e ir  trac k s  a t  th e ir  own expense, and  to  d is-
continue all service a t  th a t  location  while we 
a re  bu ild ing  th e  sew er, an d  to  p u t back the  
trac k s  a t  th e ir  own expense w hen we a re  
th ro u g h .’’ T h a t is  the  c laim  as m ade, no t only 
in  th e  le tte r , b u t also in  th e  answ er and  on the  
a rgum en t. A nd  th en  th e  th re a t  fo llow s: “ I f
you d o n ’t  rem ove on th a t  basis , th en  we will 
rem ove the  track s , allow tra v e l so f a r  as we 
a re  concerned to  be d iscontinued u n til th e  sew er 
is  finished and  leave you to  p u t the  track s  40
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b ack .”  I  th ink  the  co n trac to rs  should  be en-
jo ined  fro m  te a r in g  up  the  tracks, as th rea te n ed  
in  th e  le t te r ;  th a t  is, in  connection w ith  th e  
claim  th a t  th ey  have the  abso lu te  r ig h t to  te a r  
them  u p  an d  leave tra v e l in te rru p te d , b u t th a t  
the  in junc tion  should  n o t o p e ra te  to  p rev en t 

1 0  them  from  in te rfe r in g  o r tak in g  up  th e  trac k s  
in  connection w ith  and  fo r  the  p u rp o se  o f c a rry -
ing  ou t th e  p rov isions fo r  a  te m p o ra ry  accom-
m odation  w hile  th e  tra c k s  a re  taken  up. F o r  
instance, suppose th e  o ffer h ad  been in  th is  
case, “ we now  call on you to  rem ove th e  trac k s  
and  o ffer to  p a y  th e  expense, an d  also the  
expense of p ro v id in g  te m p o ra ry  accom m oda-
tion , and  if  you do n o t w ith in  a  reasonab le  tim e 
u n d e rtak e  to  rem ove the  track s  and  p rov ide  
te m p o ra ry  accom m odation, we shall have to  do 

*0 i t  a t  o u r own expense .”  T h a t is  a  d iffe ren t 
k ind  o f an  o ffer to  te a r  up  th e  trac k s  fro m  the  
o ther, and  i t  is  an  o ffer w hich w ould p ro tec t 
a ll th e  r ig h ts  th e  com plainan t has, according  
to  m y p re se n t view . T he o ffer on the  p a r t  of 
th e  co n trac to r, e ith e r to  do the  necessa ry  w ork  
them selves o r have  th e  com plainan ts do i t  a t 
th e ir  expense, tak e  u p  th e  tracks* and  then  
rep lace  th e  trac k s , o ffering  to  p a y  the  expense, 
i f  accepted, w ould allow  th is  construction  to  be 
c a rr ie d  on, and  in  o rd e r to  p rese rv e  th e  con-
t r a c to r s ’ r ig h t  a t  th e  final h earin g , th e  o rd e r 
should  con ta in  the  fu r th e r  p rov ision  th a t  any  
such o ffer m ade an d  an y  action  o r paym en ts 
m ade in  c a rry in g  ou t such offer, should no t 
p re ju d ice  th e  c o m p la in an t’s r ig h t on final h e a r -
ing  to  claim  fro m  e ith e r of th e  p a rtie s , re im -
b u rsem en t o f the  whole o r any  p a r t  o f the  
m oney expended. T he o rd e r  m ay  be req u ired  
to  be w orked out w ith  some care, b u t I  th ink  

40 counsel can ge t m y  view  of the  scope of it.



83

C onclusions o f V ice-C hancellor E m e ry .

T he p rov ision  fo r  a  tem p o ra ry  side trac k  is 
a  m ethod  w hich a ll p a rtie s  ag ree  on, I  th ink , 
as one m ethod  of te m p o ra ry  accom m odation of 
trav e l. M r. B row n in  h is affidavit says th e re  
m ay  be o thers , b u t befo re  sign ing  th e  o rd e r I  
w ould reserv e  th e  r ig h t to  th e  p a r tie s  to  be 
h eard , i f  th ey  do n o t ag ree  on th e  te rm s of the  10  
offer. T h is m ay  be se ttled  finally  by  the  court, 
if  the  p a r tie s  do n o t agree.

20
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Order for Preliminary Injunction.
F iled  D ecem ber 30, 1914.

T h is m a tte r  com ing on to  be h e a rd  upon the 
o rd e r  to  show  cSUse w hy a p re lim in a ry  in june- 

10 tion  should no t issue, h e re to fo re  m ade here in , 
an d  upon  the  bill, answ ers an d  affidavits filed by 
the  respec tive  p a rtie s , in  th e  p resence of F ra n k  
B ergen , o f counsel w ith  com plainan t, L indabu ry , 
D epue an d  F a u lk s  o f counsel w ith  the  defend-
a n ts  F ra z e r  and  B uchenal, an d  A d rian  R ik er of 
counsel w ith  the  d e fen d an t P a ssa ic  V alley  Sew -
e rage  C om m issioners, a n d  th e  C ourt hav ing  
h e a rd  the  sam e;

I t  i s , on th is  tw en ty -e igh th  d ay  o f D ecem ber, 
in  th e  y e a r  o f ou r L o rd  one th o u san d  n ine hun- 
d re d  an d  fou rteen , on  m otion  of F ra n k  B ergen , 
so lic ito r fo r  th e  com plainan t,

Or d e r e d  th a t  a  w rit  of in junc tion  do issue out 
of and  u n d e r the  seal of th is  co u rt to  be d irec ted  
to  the  sa id  Ja m e s  F . F ra z e r  and  Selden B ur- 
chenal, tra d in g  as F ra z e r  and  B urchenal, th e ir  
agen ts, em ployees, se rv an ts  an d  w orkm en, com -
m and ing  them  and  each of them  to  desist and  
re f ra in  from  te a r in g  up , d is tu rb in g  o r in tc r- 

g* fe rin g  w ith  the  s tre e t ra ilw ay  trac k s  of th e  com-
p la in an t in  H am b u rg  P lace  and  A venue L  in  the  
c ity  of N ew ark , as p roposed  is th e ir  le tte r  to  the  
com plainan t b e a rin g  d a te  the  tw en ty -first day  
of N ovem ber, n ineteen  h u n d red  and  fou rteen , 
se t ou t in  sa id  b ill; p rov ided , how ever, th a t  the  
sa id  defen d an ts  F ra z e r  and  B urchenal, shall be 
a t  l ib e rty  to  co n stru c t a  single trac k  s tre e t r a i l -
way a ro u n d  the  p ro p o sed  open cu t fo r  the  sec-
tion  of the  sew er which th ey  have co n trac ted  to  
construct, sa id  single tra c k  s tre e t ra ilw ay  to 

40 be connected w ith  the  ra ilw ay  of the  com plain-
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a n t in  sa id  H am b u rg  P lace  n o rth  of the  p ro -
posed  excavation  there in , and  also w ith  the  
s tre e t ra ilw ay  o f th e  com plainan t on  A venue L  
e a s t of th e  said  p roposed  excavation, so th a t  the  
s tre e t ra ilw ay  service of th e  com plainan t m ay  
be m ain ta in ed  d u rin g  the  construction  of said 
section of the  sa id  sew er; and  th ereupon  the  1 0  
^ a id  F ra z e r  and  B urchenal m ay  rem ove the  
trac k s  of the  com plainan t so f a r  as is reaso n -
ab ly  necessa ry  to  co n stru c t sa id  sew er by  the  
open cu t m ethod ; b u t befo re  constructing  said  
single trac k  s tre e t ra ilw ay  an d  i ts  connections 
an d  rem oving the  ex is ting  trac k s  as a fo resa id , 
the  sa id  d e fen d an ts  F ra z e r  and  B urchenal shall 
g ive to  th e  com plainan t an  o p p o rtu n ity  to  con-
s tru c t sa id  single tra c k  and  connections and  re -
m ove sa id  ex is ting  trac k s  a t  the  expense o f sa id  
d efen d an ts  F ra z e r  an d  B urchenal, a n d  upon 
com pletion of th e  w ork  of construc ting  said  
single tra c k  and  connections an d  rem oving said  
ex is ting  trac k s  th e  ac tual cost o f such construc-
tion  and  rem oval shall be p a id  to  the  com plain-
a n t by  sa id  F ra z e r  an d  B urchenal.

A n d  I t  I s  F u r t h e r  Or d e r e d  th a t  w hen the  
sa id  section of sa id  sew er has been constructed  
in  p u rsuance  of sa id  con trac t, the  sa id  single 
trac k  and  connections shall be rem oved and  th e  ^  
p resen t tra c k s  of the  com plainan t re s to re d  to 
the  location  now occupied by  them  by the  sa id  
d efen d an ts  F ra z e r  and  B urchenal, p rov ided  th a t 
the com plainan t shall f irs t be given an  oppor-
tu n ity  by  the  sa id  defen d an ts  F ra z e r  and  B ur- 
cenal to  rem ove the  sa id  single tra c k  and  con-
nections and  re s to re  th e  p resen t trac k s  of the 
com plainan t to  the  loation  now  occupied by 
them , a t  th e  expense of th e  said  defendan ts 
F ra z e r  and  B urchenal.

40
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A n d  I t  I s  F u r t h e r  Or d e r e d  th a t  the  sa id  de-
fen d an ts  F ra z e r  and  B urchenal befo re  rem ov-
in g  o r d is tu rb in g  the  trac k s  o f th e  com plain-
a n t shall give a  bond to  the  com plainan t in  the  
sum  of fo u r th o u san d  do lla rs , w ith  su re ty  to  be 
ap p ro v ed  by  a  special m as te r  o f th is  co u rt o r 

1 0  by  the  so lic ito r o f the  com plainan t, fo r  the  p a y -
m ent o f th e  cost of sa id  w ork  if  done by  the  
com plainant.

A n d  I t  I s  F u r t h e r  Or d e r e d  th a t  such offer 
o r ten d e r by  th e  d efendan ts F ra z e r  an d  B u r-
chenal, an d  any  action  o r paym en ts th e reu n d er, 
shall be considered  as m ade and  taken  u n d er 
th is  o rd er, which is m ade fo r  th e  p u rp o se  of 
reg u la tin g  an d  con tro lling  penden te  lite  the  use 
an d  possession  of the  public s tre e t fo r  the  con-
s tru c tio n  of the  sew er by  th e  open cu t m ethod, 
in te rfe r in g  only so f a r  as is reaso n ab ly  neces-
sa ry  w ith  th e  public  tra v e l on  th e  co m p la in a n t’s 
p re se n t line  o f ra ilw ay , an d  th a t  such actions o r 
p aym en ts  u n d e r th is  o rd e r  a re  w ithou t p re ju -
dice to  th e  final d e te rm in a tio n  o f the  co n trac t-
o r ’s liab ility  to  such expense as a g a in s t e ith e r 
th e  com plainan t o r the  P a ssa ic  V alley  Sew erage 
C om m issioners, o r  to  th e ir  r ig h t on such final 
d e te rm in a tio n  to  claim  and  dem and th e  re p a y -
m ent o r re im bursem en t o f th e  sam e from  e ith e r 

30 the  com plainan t o r the  sa id  com m issioners, or 
to  th e ir  r ig h t to  be relieved  fro m  an y  obligation 
g iven  to  com plainan t by  bond o r o therw ise  to 
secure  the  com plainan t fo r  th e  paym en t of such 
expense.

40
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A n d  I t  I s  F u r t h e r  Or d e r e d  th a t  the  p a rtie s  
h e re to  an d  an y  of them  a re  a t  lib e rty  to  app ly  
to  the  co u rt fro m  tim e to  tim e fo r  fu r th e r  o rd er 
an d  d irec tion  in  th e  p rem ises, if  desired .

R espectfu lly  adv ised ,

E . R. W A L K E R , 1Q
C.

J o h n  R. E m e r y ,
V. C.

Stipulation as to Facts on Final Hearing.
F iled  Ju n e  13, 1916.

I t  I s  S t i p u l a t e d  a n d  A g r e e d  th a t th e  above  
sta te d  cau se  sh a ll be h ea rd  on fin a l h ea r in g  
upon th e  b ill, a n sw ers  and  affidavits h ereto fo re  
filed.

D ated  A p ril 17, 1916.

F R A N K  B E R G E N ,
So lic ito r  and counsel w ith  com plainant. 80

L IN D A B U R Y , D E P U E  & F A U L K S ,
So lic ito r and counsel w ith  de fen d a n ts  F ra zer  

and B urchenal.

R IK E R  & R IK E R ,
So lic ito r and counsel w ith  de fendan t P assaic  

V alley  Sew erage C om m issioners.
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Stipulation of Facts.
F iled  J u n e  21, 1916.

I t  I s  H e r e b y  S t i p u l a t e d  a n d  A g r e e d  th a t  the  
w ork  of rem oving the  trac k s  o f th e  com plainan t 
in  th e  above s ta te d  cause a t  H am b u rg  P lace  in

1 0  th e  c ity  o f N ew ark  w as com m enced D ecem ber 
30, 1914, and  com pleted in  a  few  d ays th e re -
a f te r ;  and  th e  w ork of re s to rin g  th e  trac k s  w as 
com m enced on S ep tem ber 17, 1915, an d  com-
p le ted  on M ay 10th las t. T he com plainan t 
elected to  do the  w ork  of rem oving an d  re s to r -
ing  the  trac k s  itse lf, a s  au tho rized  by  th e  o rd e r 
of th is  co u rt m ade on the  28th d ay  of D ecem ber, 
1914.

D ated  Ju n e  21, 1916.

2 0  F R A N K  B E R G E N ,
So lic ito r  fo r  com plainant.

L IN D A B U R Y , D E P U E  & F A U L K S ,
S o lic ito rs  fo r  d e fen d a n ts  F ra ze r  and B u r-  

chenal.

R IK E R  & R IK E R ,
S o lic ito rs  fo r  d e fendan t P assa ic  V a lley  S ew er-

age C om m issioners.

30
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Opinion of Vice-Chancellor Howell.
F iled  Ju n e  23, 1916.

On final h ea rin g  on bill, answ er, rep lica tion  
and  proofs.

M r. F ra n k  B ergen  fo r  th e  com plainan t. 1-0
M r. F re d e ric k  J .  F au lk s  fo r  the  defendan ts 

F ra z e r , e t al.
M r. A d rian  R iker fo r  P a ssa ic  V alley  Sew erage 

C om m issioners.

M EM O RAND UM .

H o w e l l , V . C.

T he b ill o f com plain t in  th is  case is an  in -
junction  bill. I t  seeks to  re s tra in  the  defendan ts 
fro m  in te rfe r in g  w ith  its  s tre e t ra ilw ay  on 20  
H am b u rg  P lace  in  the  c ity  of N ew ark. The 
a llega tions of the  b ill a re  th a t  p r io r  to  A ugust 
22, 1913, th e  com plainan t an d  its  p redecessors 
in  t it le  w ere o p e ra tin g  a  s tre e t ra ilw ay  in  H am -
b u rg  P lace, and  th a t  on th a t  d ay  the  defendan ts 
F ra z e r  an d  B urehenal, as p a r tn e rs  tra d in g  as 
F ra z e r  & B urehenal, en te red  in to  a con trac t 
w ith  th e  P a ssa ic  V alley  Sew erage C om m ission-
e rs  to  co n stru c t a  section of i ts  in te rcep tin g  
sew er long itud ina lly  in  H am b u rg  P lace n e a r 30 
A venue L. T he co n trac t p rov ided  th a t  the  w ork 
should  be done by  th e  m ethod  know n as the  
open cu t m ethod, w hich con tem plated  an  open 
d itch  of sufficient w id th  to  p e rm it of the re -
m oval of the  excavated  e a r th  and  th e  construc-
tion  o f  the  sew er a t  th e  bo ttom  of the  trench.
T he co m p la in a n t’s ra ilw ay  is a lleged by  th e  bill 
to  be a necessa ry  p a r t  of i ts  ra ilw ay  system , 
th a t  i t  is used  by  m any  thousands of people 
every  day, the  ca rs  thereon  being  o p era ted  a t
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v a ry in g  in te rv a ls  of tim e from  tw o and  a  h a lf  
m inu tes d u rin g  a  p a r t  o f the  d ay  and  every  
five m inu tes a t  o th er tim es; of th is  th e re  is no 
denial. T he tra c k s  lie in  the  m iddle of the  
s tre e t an d  th e  p lan  o f the  construction  of the  
sew er locates i t  in  the  m iddle of the  s tre e t, b u t 

10  m an y  fee t below  th e  surface. On N ovem ber 21, 
1914, th e  d e fen d an ts  F ra z e r  and  B urchenal 
w ro te  a  le t te r  to  the  com plainan t in  w hich th ey  
notified i t  th a t  in  the  construction  of a  p o rtio n  
o f sa id  sew er i t  w ould be necessa ry  fo r  the  
co m p la in a n t’s trac k s  and  overhead  w ires to  be 
rem oved te m p o ra rily  fo r  a  d istance  of a p p ro x i-
m ate ly  150 fee t a t  th e  ju nc tion  o f H am b u rg  
P lace  and  A venue L  an d  also to  rem ove a  dead 
end  tra c k  e a s t of A venue L , and  ow ing to  the  
size o f the  necessary  excavation  and  the  n a tu re  

2.0 of the  soil i t  w ould be u n sa fe  to  o p e ra te  c a rs  a t 
th a t  po in t w hile the  w ork  is being  c a rr ie d  on, 
an d  claim ed th a t  i t  w as th e  d u ty  of the  com-
p la in a n t to  rem ove the  w ires and  trac k s  a fo re -
sa id  in  o rd e r  th a t  the  w ork on the  sew er m igh t 
proceed. B y  the  sam e le t te r  th ey  renew ed th e ir  
o ffer th a t  if  the  com plainan t w ould p ro m p tly  re -
m ove th e  trac k s  an d  its  w ires fo r  the  req u ired  
d istance  a t  the  po in t m entioned and  rep lace  
them  w hen th e  su rface  o f thé  s tre e t should be 

3 0  re s to re d  th ey  w ould p a y  the  n ecessa ry  expense 
th e re o f if  a  co u rt of com peten t ju risd ic tio n  or 
an  a rb i t r a to r  should dete rm ine  th a t  th ey  w ere 
liab le  th e re fo r, to  p ro cu re  w hich th ey  w ould 
fu rn ish  a sa tis fa c to ry  bond, an d  th e  com plain-
a n t w as notified  th a t  un less i t  com m enced the  
rem oval o f th e  trac k s  and  w ires on o r befo re  
the  m o rn in g  of N ovem ber 25, 1914, i t  w as th e ir  
in ten tio n  to  beg in  th e  rem oval of th e  sam e so 
f a r  as i t  m ig h t be necessa ry  to  enable them  to 

40 p roceed  w ith  th e ir  w ork. On N ovem ber 24,

'A
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1914, the  b ill w as filed to  re s tra in  F ra z e r  and  
B urchenal from  c a rry in g  out th e ir  th re a t  to  re -
m ove th e  co m p la in an t’s track s  and  overhead 
w ires. On th e  filing of the  bill an  o rd e r w as 
m ade req u irin g  these  defendan ts to  show cause 
w hy an  in junc tion  should n o t issue to  re s tra in  
them  fro m  ca rry in g  out th e ir  th re a t, and  a t  the  jo  
sam e tim e the  defen d an ts  w ere enjo ined  un til 
the  fu r th e r  o rd e r of th e  co u rt from  tak in g  up  
o r in  an y  w ise in te rfe r in g  With the  ra ilw ay  
trac k s  of the  com plainan t to  the  ex ten t of any  
in te rru p tio n  of th e  o p e ra tio n  of th e  s tre e t ra i l-
w ay  across, th e reo n  o r thereover. U pon  the  re -
tu rn  d ay  o f th is  o rd e r fo r  a continuance thereof, 
a rg u m en t w as h ad  befo re  V ice C hancellor 
E m ery , and  on D ecem ber 28, 1914, i t  w as o r-
dered  th a t  a w rit  of in junc tion  should issue 
a g a in st th e  sa id  F ra z e r  and  B urchenal enjoin- 20 
ing  them  from  te a r in g  up , d is tu rb in g  o r in te r -
fe rin g  w ith  the  s tre e t ra ilw ay  track s  of the  com-
p la in an t in  H am b u rg  P lace  and  A venue L , as 
p roposed  in  th e  le t te r  above m entioned, b u t p ro -
v id ing  th a t  th e  sa id  defen d an ts  should be a t 
l ib e rty  to  lay  a  single trac k  s tre e t ra ilw ay  
a ro u n d  the  p roposed  open cut fo r  the  section of 
the  sew er w hich th ey  h ad  con trac ted  to  con-
s tru c t, such single tra c k  ra ilw ay  to  be con-
nected  w ith  the  ra ilw ay  of the  com plainan t on 
H am b u rg  P lace  n o rth  of the  proposed  excava-
tion, and  also w ith  the  sam e ra ilw ay  on A venue 
L  eas t th ereo f, so th a t  the  s tre e t ra ilw ay  se r-
vice of the  com plainan t m igh t be m ain ta ined  
d u rin g  the  construction  of th e  sa id  section of 
the  said  sew er, an d  th a t  thereupon  the  said  de-
fen d a n ts  m igh t rem ove th e  trac k s  of the  com-
p la in an t so f a r  as i t  should be reasonab ly  neces- 
a ry  to  co n stru c t said  sew er by  th e  open cut 
m ethod, b u t th a t  befo re  constructing  the  said  4 C
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single tra c k  ra ilw ay  and  i ts  connections and  re -
m oving th e  ex is ting  trac k s  as a fo resa id , the  said  
d efen d an ts  should  give to  the  com plainan t an  
o p p o rtu n ity  to  c o n stru c t sa id  single tra c k  and 
connections and  rem ove sa id  ex is ting  trac k s  a t  
the  expense o f th e  d efen d an ts  F ra z e r  and  

10  B urchenal, and  th a t  w hen sa id  sew er should 
have been construc ted  th e  sa id  single tra c k  and  
connections should  be rem oved and  the  p re sen t 
track s  o f the  com plainan t re s to re d  to  the  loca-
tion  now  occupied by  them , by  th e  defendan ts 
B urchenal and  F ra z e r , p rov ided  th a t  th e  com-
p la in a n t should  firs t be g iven  an  o p p o rtu n ity  by  
th e  sa id  d efen d an ts  to  rem ove the  single trac k  
an d  connections and  re s to re  th e  p re se n t trac k s  
a t  th e  expense of th e  sa id  defendan ts , and  th a t  
the  sa id  d e fen d an ts  be fo re  rem oving  o r d is tu rb - 
ing  the  trac k s  of the  com plainan t should give a 
bond  to  th e  com plainan t in  th e  sum  o f $4,000, 
w ith  su re ty , conditioned fo r  th e  paym en t o f th e  
cost o f sa id  w ork, i f  done by  the  com plainant. 
T he sa id  o rd e r  fu r th e r  p ro v id ed  th a t  a ll p ro -
ceedings in  re la tio n  to  th e  m a tte r  should be con-
sidered  as m ade  and  taken  u n d e r the  p rov isions 
o f th e  sa id  o rd e r  which it  s ta te d  w as m ade fo r  
th e  p u rp o se  of reg u la tin g  and  con tro lling  pen-
dente  lite  th e  use and  possession  of th e  public 
s tre e t fo r  th e  construction  of the  sew er by  the  
open cu t m ethod, in te rfe r in g  onlv so f a r  as 
should  be reaso n ab ly  necessa ry  w ith  th e  public 
tra v e l on the  c o m p la in an t’s p re sen t line of r a i l-
w ay, and  th a t  such action  o r paym en t u n d e r th is  
o rd e r  should  be w ithou t p re ju d ice  to  th e  final 
d e te rm in a tio n  o f the  c o n tra c to rs  lia b ility  to 
such ex ten t as a g a in s t e ith e r th e  com nlainan t o r 
P a ssa ic  V alley  Sew erage C om m issioners o r to  
th e ir  r ig h t on such final d e te rm in a tio n  to  claim  

40 and  dem and the  rep ay m en t o r re im bursem en t of
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th e  sam e fro m  e ith e r the  com plainant o r the  
sa id  com m issioners o r th e ir  r ig h t to  he re -
lieved  from  any  ob ligation  given to  com plainan t 
by  bond o r o therw ise to  secure the  com plainan t 
fo r  the  paym en t of such expense; and  leave w as 
g iven  to  a ll th e  p a r tie s  to  ap p ly  to  the  court 
fro m  tim e to  tim e fo r  fu r th e r  o rd e rs  and  di- 1 0  
rec tions. >

T he single tra c k  fo r  the  accom m odation of 
the  c o m p la in an t’s business, as p rov ided  fo r  in  
sa id  o rder, w as construc ted  by  the  com plainant, 
w as used  by  i t  u n til th e  com pletion of the  said  
section  of th e  sew er, w hich w as in  o r about S ep-
tem ber, 1915. T he w ork  of re s to rin g  the  com-
p la in a n t’s trac k s  to  th e ir  fo rm er condition and  
situ a tio n  is finished, an d  as I  u n d e rs tan d  the  
fac t the  to ta l expense of bo th  d isp lac ing  and  re- 
s to rin g  track s  h as been p a id  by  the  com plainant, r® 

I t  th e re fo re  a p p e a rs  th a t  th e  p re sen t con trov-
e rsy  is  over th e  question  who shall p a y  fo r  the  
rem oval and  re s to ra tio n  of the  c o m p la in an t’s 
s tre e t ra ilw ay  a t  the  p o in t in  question. T he de-
cision of th is  p o in t req u ires  an  exam ination  in to  
the  r ig h ts , d u ties  and  obligations of the  several 
p a r tie s  to  th e  tran sac tio n .

T here  is n o th ing  in  the  case to  show w hen or 
by  w h a t m eans th e  com plainan t obtained  the  - 
r ig h t to  lay  trac k s  and  p rosecu te  i ts  business in  
H am b u rg  P lace, n o r is th e re  any th ing  to  show 
the  ex ten t, d u ra tio n  o r c h a rac te r of any  such 
r ig h t as i t  m ay  possess. I  shall assum e, how-
ever, inasm uch as no question  is m ade about 
i t  th a t  the  com plainan t is law fu lly  in  possession 
of the  p o rtio n  of the  s tre e t occupied bv  its  
track s , a n d  th a t  it  h a s  a r ig h t given to  i t  by  
some p a ra m o u n t a u th o rity  to  op e ra te  its  ra ilw ay  
over the  sa id  track s, and  th a t  it  has such r ig h ts  
and  fran ch ises  fo r  i ts  pu rp o ses in  the  said  40
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s tre e t as give it  a s tan d in g  to  file the  p resen t 
bill.

T he d e fen d an ts  F ra z e r  and  B urchenal derive  
a ll th e ir  r ig h ts  in  th e  s tre e t fro m  th e  co n trac t of 
A u g u st 22, 1913, here inbefo re  re fe rre d  to , m ade 
m ade betw een them  and  th e  P a ssa ic  Valley- 

Ip S ew erage C om m issioners, and  th e  C om m ission-
e rs  de rive  a ll th e ir  r ig h ts  fro m  tw o s ta tu te s , 
th e  first one being  P . L. 1903, page  158, an d  the  
o th e r  be ing  P . L. 1907, page  22. B y  section 7 
of the  ac t of 1903 sa id  com m issioners w ere g iven  
pow er to  co n stru c t an y  sew er o r d ra in  by  i t  to  
be m ade o r constructed  u n d e r o r over any  
w a te r  course, u n d e r o r over o r across o r along 
a n y  s tre e t, tu rn p ik e , ra ilw ay , canal, h ighw ay o r 
o th e r w ay, an d  in  o r upon  p r iv a te  o r public 
land , an d  in  o r upon  lan d s o f th e  S ta te  and  

20 u n d e r w a te r  o f the  S ta te , in  such m anner, how-
ever, a s n o t unnecessa rily  to  o b stru c t o r  im pede 
tra v e l o r nav iga tion , an d  m ay  e n te r upon  an d  
d ig  up  an y  s tre e t, ro ad , h ighw ay  o r p r iv a te  o r 
public lands, e ith e r in  o r w ithou t the  sa id  sew er-
age d is tr ic t, fo r  the  p u rp o se  o f co n stru c tin g  or 
lay in g  sew ers o r  d ra in s  upon  o r benea th  the  
su rface  th e reo f, and  fo r  m ain ta in in g  an d  o p e ra t-
ing  the  sam e, and  in  g en era l m ay  do a ll ac ts  o r 

3Q th in g s  necessary , convenient an d  p ro p e r  to  c a rry  
out th e  p u rp o ses  of th is  act.

B y  section 5 of the  ac t of 1907 the  Com m is-
sioners w ere  given pow er to  co n stru c t an  in te r -
cep ting  sew er o r sew ers a n d  the  n ecessa ry  a p -
p u rten an ces  th e re to  to  the  po in t o r p o in ts  of d is-
charge  an d  d isposa l de te rm ined  by  sa id  co n trac t, 
an d  fo r  th is  p u rp o se  to  p ass  th ro u g h  o r p a r t ly  
th ro u g h  te r r i to ry  s itu a ted  w ith in  the  bounds of 
a n y  o th e r m un ic ipa lity  th a n  those  co n trac tin g  
w ith  i t  fo r  th e  construction  o f sa id  w ork, and  fu ll

40
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pow er to  co n stru c t such in te rcep tin g  sew er or 
sew ers a n d  its  ap p u rten an ces along, over and  
u n d e r any  w a te r  course o r u n d e r o r over o r 
along  o r  ac ro ss  any  s tree t, tu rn p ik e , road , ra i l -
ro ad , h ighw ay, o r o ther w ay o r public p a rk  or 
g rounds, an d  in  o r upon  p riv a te  o r public land  
u n d e r w a te r ;  in  such w ay an d  m anner, how ever, 10  
as n o t n ecessarily  (u n n ecessa rily !) to  obstruct 
o r im pede tra v e l o r nav iga tion , and  to  en te r 
upon  o r d ig  up  any  s tree t, h ighw ay o r p riv a te  o r  
public land  fo r  th e  p u rpose  of constructing  said  
w ork  an d  ap p u rten an ces , an d  fo r  re p a ir in g  and  
m ain ta in in g  th e  sam e, and  in  a  g enera l w ay to  
do a ll o th er ac ts  an d  th in g s necessary , conven-
ien t an d  p ro p e r  in  connection w ith  the  m aking 
and  m ain ta in in g  of the  im provem ent contem -
p la ted  by  the  act, an d  th a t  the  h ighw ays dug up  2o 
an d  d is tu rb ed  should  be re s to re d  to  th e ir  fo rm er 
condition  as n e a r  as m igh t be.

I t  is difficult to  conceive a  b ro ad e r g ra n t of 
pow ers o r a  m ore specific designation  of the  p a r -
tic u la r  th in g s which the  S ta te  in  its  sovereign 
capacity  h as au tho rized  these  com m issioners to 
do. T he a u th o rity  o f th e  C om m issioners to  act 
in  the  p rem ises and  to  em ploy ag en ts  to  c a rry  
out i ts  pu rp o ses an d  p lan s such as the  defend-
a n ts  F ra z e r  and  B urchenal is no t d isp u ted  o r 30 
even questioned. T he com plainan t adm its all 
th a t  is c laim ed fo r  th e  pow er of th e  S ta te  to  
co n stru c t u n d e rg ro u n d  sew ers in  s tre e ts  which 
a re  a lre ad y  occupied by  p r iv a te  ind iv idua ls and  
c o rp o ra tio n s  exercising  th e  franch ises fo r  the  
benefit of the  public. T hey  adm it th a t  u n d er the  
p re se n t leg isla tion  on th e  subject the  S ta te  by  
i ts  m unic ipal agencies has the  r ig h t to  construct 
the  sew er in  question  o r au tho rize  its  construc-
tion  by all m eans in  its  pow er; b u t it claim s 40
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th a t  the  S ta te  agency in  p e rfo rm in g  th e  w ork 
h as exceeded the  a u th o rity  and  pow er oom m itted 
to  i t  in  th a t  i t  h as  a ttem p ted  to  v io la te  a n d  has 
v io la ted  the  single lim ita tio n  upon  its  pow er, th a t 
lim ita tio n  being  a  req u irem en t th a t  i t  shall no t 
un n ecessa rily  o b stru c t o r im pede trav e l. I  th ink  

10 th e re  can  be no doub t ab o u t w ha t is m ean t by  
the  w ord  “ t ra v e l .”  I t  includes a ll the  m ethods 
o rd in a rily  in  comm on use  by  w hich people on 
foo t an d  w ith  horses, w agons an d  pow er tru ck s  
m ay  tra v e rse  H am b u rg  P lace  o r o th er public 
s tre e ts  o f th e  S ta te . I t  c e rta in ly  includes tra v e l 
by  m eans o f the  s tre e t c a rs  o p e ra ted  by  the  com-
p la in a n t over i ts  trac k s  in  the  la s t  nam ed s tre e t, 
H e n d ry  v. N o r th  H a m p to n , 72 N. H . 351, 5G 
A tl. 922, an d  th e  question  is th e re fo re  w hether 
th e  m ethod  of bu ild ing  the  sew er adop ted  by  the  
C om m issioners and  fa s ten ed  upon  the  d e fen d an t 
c o n tra c to rs  by  th e ir  co n trac t is  o r is  n o t an  
unn n ecessa ry  obstru c tio n  to  trav e l. Vice C han-
cello r E m e ry  in  th e  opinion w ritte n  by  him  on 
the  decision  o f  th e  m otion  fo r  a  p re lim in a ry  in -
ju nc tion  in te rp re te d  the  w ord  “ n e c e ssa rily ”  ac-
co rd ing  to  one of its  m ilder m eanings. In  Chi-
cago I . & L . R a ilw a y  Co. v. B augh , 175 Ind ., 419; 
94 N. E ., 571, i t  w as sa id  th a t  th e  w ord  “ neces- 

30  s a r y ”  h ad  no fixed m ean ing  o r c h a rac te r  pecu-
l ia r  to  itse lf, th a t  i t  is flexible and  re la tiv e , th a t  
i t  is  an  ad jec tive  ex p ress in g  degrees, an d  m ay 
ex p ress  m ere  convenience o r th a t  w hich is in d is-
pensab le  o r  an  abso lu te  physical n ecessity ; th a t  
i t  m ay  m ean  som ething  w hich in  the  accom plish-
m ent o f a  g iven  object can no t be d ispensed  w ith, 
o r i t  m ay  m ean  som eth ing  reasonab ly  use fu l and  
p ro p e r  and  o f g re a te r  o r lesse r benefit o r  con-
venience, a n d  its  fo rce  an d  m ean ing  m ust be de-
te rm in ed  w ith  re la tio n  to  the  p a r tic u la r  object40
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sough t an d  is  a  re la tiv e  and  com parative  te rm  
depend ing  on its  app lica tion  to  the  object sought, 
th e  c h a ra c te r  of and  reasons fo r  the  convenience 
a s  public o r p r iv a te  an d  its  adop tion  to  the  pub-
lic needs o r public convenience, and  especially  
is  th is  tru e  w here  i t  is  based  upon  a  condition 
o r  s ta te  o f a ffa irs  in  w hich the  public a re  di- 10  
rec tly  in te re s te d  and  as to  w hich a  public d u ty  
is im posed upon  a  public  in s tru m en ta lity , as a  
ra ilro ad .

T he lea rn ed  Vice C hance llo r’s in te rp re ta tio n  
o f  the  idea of reasonab leness seem s to  me to  ex-
p re s s  exactly  w ha t the  L eg is la tu re  m u st have 
h a d  in  m ind  w hen i t  p rov ided  th a t  the  w ork 
au th o rized  should  n o t unnecessarily  in te rfe re  
w ith  trav e l. T he lim ita tio n  upon  the  pow er o f 
the  C om m issioners th e re fo re  is th a t  in  perfo rm - ^  
ing  the  w ork  con tem pla ted  by  the  s ta tu te  and  in  
fo rm u la tin g  p lan s th e re fo r  th ey  m ust p rov ide  fo r 
th e  construc tion  of th e  w ork  in  such w ay  and  
m an n er a s  n o t unnecessa rily  to  o b stru c t travel.
I f  they  have v io la ted  th is  lim ita tio n  then  they  
have exceeded th e ir  a u th o rity , an d  if  th ey  have 
exceeded th e ir  a u th o rity  they  can n o t enforce 
th e ir  p lan s an d  m ethods of construction  upon 
th e  com plainan t. T he idea  of w ha t is reaso n -
able  u n d er a ll th e  know n circum stances m ust be go 
k ep t be fo re  us. W h a t w ould be reasonab le  in 
one place o r u n d e r one set o f  circum stances 
m igh t be the  v e ry  opposite  in  an o th e r place and  
u n d e r o th er c ircum stances. W ould  i t  be reaso n -
able o r w ould i t  be a  reasonab le  exercise of the  
r ig h t g iven  to  the  C om m issioners to  com pletely 
te a r  u p  the  trac k s  of the  com plainan t a t  the  
p o in t in  question  and  leave them  to rn  up  fo r  a 
p e rio d  of th ree  m onths d u rin g  the  inclem ent 
w eath e r of w in ter?  T he p ro p o sitio n  o f  the  de- 4C
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f e n d a n t’s answ er w as th a t  the  w ork  w ould re -
q u ire  the  use  of the  s tre e t fo r  a  p e rio d  n o t to  
exeeed th ree  m onths. W e now  know  th a t  the  
w ork  occupied ab o u t e igh t m onths. Suppose th a t  
by  o rd in a ry  diligence the  w ork  of constructing  
th e  sew er u n d e r the  c o m p la in a n t’s c o n tra c ts  

10 w ere know n b efo rehand  to  occupy th e  p e rio d  
of th ree  m onths, an d  th a t  the  tra c k  of the  
com plainan t w ould have  to  rem ain  to rn  up  
fo r  th a t  period , w ould th a t  be a  reasonab ly  
necessa ry  obstruc tion  to  the  public  trav e l?  I f  
th e re  w ere  no m ethod  by  w hich such an  in te r-
ru p tio n  could be avoided i t  c e rta in ly  w ould be 
an  un reasonab le  o b stru c tio n ; and  th is  m u st have 
been in  th e  con tem plation  of the  L eg is la tu re  a t 
the  tim e i t  w as fo rm u la tin g  th e  s ta tu te  in  ques- 

2 q  tion . In  such an  even t i t  w ould in  m y opinion 
be th e  p la in  d u ty  of the  c o n tra c to rs  and  the  
S ew erage  C om m ission a t  th e ir  own expense to 
so a rra n g e  th e ir  w ork  as to  avo id  th e  in te r fe r -
ence. T h is a rg u m en t leads to  a  decision  o f th e  
po in t in  fa v o r of th e  com pla inan t an d  ju stifies 
the  in te rfe ren ce  of th is  co u rt on e ith e r of two 
g rounds, viz., the  re s tra in in g  of a  con tinu ing  
tre s p a s s  am oun ting  to  an  ir re p a ra b le  in ju ry , o r  
the  reg u la tio n  of conflicting easem ents in  the  

30 p ro p e r ty  o f the  public.
T he co n trac t betw een th e  S ew erage Com m is-

sioners and  the  c o n trac to rs  con ta ins th is  cove-
n a n t on  th e  p a r t  of the  c o n tra c to rs : “ To m ake 
a ll p rov is ions necessa ry  to  m ain ta in  an d  p ro -
tec t ex is ting  s tru c tu re s  of w h a tev er k in d ; to  re -
p a ir  a ll dam age done to  such s tru c tu re s ,”  and 
th a t  “ care  shall be tak en  to  avoid  in ju ry  to  g a s  
an d  w a te r  p ipes, sew ers, d ra in s  and  o th e r s tru c -
tu r e s ,”  and  th a t  “ care  shall be taken  no t to  

4 0  m ove w ithou t th e  consent of the  eng ineer any
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sew ers, d ra in s , w a te r  o r gas p ipes or o ther 
s tru c tu re s , and  in  crossing  these  o r in  ru n n in g  
p a ra lle l w ith  o r n e a r  them  they  shall he sus-
ta in ed  securely  in  place u n til the  w ork  is com-
pleted. W henever i t  is n ecessary  to  in te rfe re  
w ith  sa id  s tru c tu re s  th e  co n tra c to r shall m ain -
ta in  th e ir  respective  services, and, if  necessary  10  
fo r  th a t  pu rpose , shall lay  tem p o ra ry  w ater, gas 
o r  o th er p ip e s .”  T h ere  a re  o ther expressions 
of th e  sam e ch a rac te r, a ll of w hich a re  re lied  
upon  by  th e  com plainan t a s  covenants in se rted  
in  the  co n trac t fo r  i ts  benefit. I  do no t th ink  
th a t  these  covenants w ere m ade fo r  the  benefit 
of th e  com plainan t, b u t w ere in se rted  fo r  the  
secu rity  of th e  C om m issioners. T here  is n o th -
in g  to  ind icate  th a t  i t  w as the  in ten tion  of the  
c o n tra c to rs  o r the  Sew er C om m issioners to  m ake 
a  co n trac t fo r  th e  benefit of th ird  persons. These 
covenan ts come w ith in  the  ru le  la id  down in  
S ty le s  v. L ong , 38 V r., 413, and  41 V r., 301. 
T hese exp ressions w hile they  can n o t be m ade 
the  basis  o f a  decree a re  u se fu l in  the  case, how-
ever, fo r  the  p u rpose  of show ing no t th a t  the  
co n trac t w as one which could be taken  advan tage  
of by  th ird  p a rtie s , b u t ra th e r  th a t  the  Sew erage 
C om m issioners d id  n o t contem plate  any  in te r-
ference w ith  the  public trav e l. 80

I  place m y decision, how'ever, squarely  upon 
the  som ew hat p ecu lia r use of the  w ord  “ neces-
s a ry .”  I t  is qu ite  a p p a re n t from  th e  testim ony  
th a t  m ethods m igh t have been em ployed by  the  
c o n tra c to rs  in  the  construction  of the  w ork which 
w ould have  p rev en ted  m uch of th e  inconvenience 
th a t  w ould a rise  from  th e  in te rru p tio n  of 
tra v e l by suspend ing  the  ra ilw ay  o p e ra tio n s  fo r 
a  p e rio d  as long as th ree  m onths. So f a r  as I  
can  see, th e  s ta tem en ts  of the  co m p la in an t’s w it- ^
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nesses on th is  p o in t a re  n o t con troverted . T he 
eng ineers on the  p a r t  o f the  co n trac to rs  adm it 
th a t  som e o th e r p lan  m igh t have  been used, h u t 
o b je c t to  i t  on the  score o f increased  expense. 
W h e th e r th a t  con sid era tio n  should  affect the  
decision w hen we a re  dealing  w ith  the  r ig h ts  o f 

1 0  th e  public  I  w ill no t a tte m p t to  decide.
I  w ill adv ise  a  decree d irec tin g  th a t  the  ac tu a l 

cost o f tak in g  up  th e  track s, of lay ing  te m p o ra ry  
tra c k s  an d  o f re s to rin g  th e  s itu a tio n  a f te r  the  
fin ish ing  of the  sew er shall be p a id  by  th e  con-
tra c to rs . I f  the  am ount can n o t be a g re ed  upon  
by  counsel I  w ill re fe r  the  m a tte r  to  a  M aste r 
to  a sce rta in  the  sam e an d  rep o rt.

20

40
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Final Decree.
F iled  Ju n e  28, 1916.

T he above en titled  cause com ing on to  be 
h e a rd  on th e  bill, answ ers, rep lica tion  and  
p ro o fs , in  the  p resence o f  F ra n k  B ergen  of 
counsel w ith  th e  com plainan t, L indabu ry , D epue 
& F a u lk s  of counsel w ith  th e  defendan ts F ra z e r  
and  B urchenal, an d  A d rian  B iker of counsel 
w ith  the  d e fen d an t P a ssa ic  V alley  Sew erage 
C om m issioners, and  the  co u rt hav ing  h e a rd  the  
a rg u m en ts  of counsel an d  considered  the  sam e, 
and  being  o f  th e  opinion th a t  the  com plainan t is 
en titled  to  re lie f ;

I t  is , on th is  27th d ay  of Ju n e , 1916, on m o-
tion  o f F ra n k  B ergen , so licito r of com plainant, 
by  E dw in  R o b ert W alker, chancellor of the  S ta te  20 
o f  New Je rse y , Or d e r e d , Adju dge d  an d  De c r e e d , 
th a t  the  sa id  chancellor by  v ir tu e  o f the  pow er 
and  a u th o rity  of th is  co u rt do th  hereby  Or d e r , 
Adj ud ge  an d  Decree  th a t  the  reasonab le  actual 
cost to  the  com plainan t of rem oving its  track s  
in  H am b u rg  P lace  an d  A venue L  in  the  city  o f 
N ew ark, New Je rse y , and  of lay ing  a  tem p o ra ry  
tra c k  and  of re s to rin g  th e  o rig ina l track s  and 
rem oving  th e  te m p o ra ry  tra c k  a f te r  construe* 
tion  of the  section of the  tru n k  sew er bu ilt by  " 
the  d e fen d an ts  F ra z e r  and  B urchenal in  H am -
b u rg  P lace a t  A venue L, be p a id  by  the  said  de-
fen d an ts  F ra z e r  an d  B urchenal, a n d  th a t  the  
m a tte r  be re fe r re d  to  W illiam  T. D ay  as m as-
te r  to  a sce rta in  the  am ount of the  reasonable  
ac tu a l cost o f  such rem oval, lay ing  and  re -
m oval o f  such tem p o ra ry  trac k  and  re s to ra tio n  of 
c o m p la in a n t’s track s , and  re p o rt thereon  w ith  a ll 
convenient speed to  th is  court.
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I t  is  a l s o  Or d e r e d , Adj udged  and  De c r e e d  
th a t  th e  d e fen d an ts  F ra z e r  an d  B urchena l p a y  
th e  costs o f the  com plainan t, a f te r  th e  sam e shall 
have  been  taxed .

E . R. W A L K E R ,
C.

R espectfu lly  advised ,

J .  E . H owell ,
V . C.

20

30

40
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Notice of Appeal.
S erved  J u ly  15, 1916.

F iled  J u ly  6, 1916.

T he defendan ts , Ja n ie s  S. F ra z e r  and  Selden
D. B urchenal, t r a d in g  as F ra z e r  and  B urchenal, 
h e reb y  ap p ea l fro m  th e  decree m ade by  th is  
co u rt in  th e  above-en titled  cause on Ju n e  27, 
1916, an d  fro m  the  w hole and  every  p a r t  thereof, 
to  th e  C ourt of E r ro r s  a n d  A ppeals in  the  la s t 
re s o r t  in  a ll causes.

L IN D A B U R Y , D E P U E  & F A U L K S , 
So lic ito rs fo r  and o f Counsel w ith  

D efendan ts, F ra zer  and B urchenal.

D ated  J u ly  3 rd , 1916.

I  conceive th e re  is  good cause fo r  appea l in  
th e  above-sta ted  cause.

J .  E D W A R D  A SH M E A D ,
O f C ounsel w ith  D efendan ts, 

F ra ze r  and B urchenal.

Serv ice  acknow ledged th is  fifth  d a y  o f  Ju ly , 
1916.

F R A N K  B E R G E N ,
S o lic ito rs  fo r  and o f C ounsel w ith  C om plainant, 

P ublic  S erv ice  R a ilw a y  C om pany.

R IK E R  & R IK E R ,
So lic ito rs fo r  and o f C ounsel w ith  D efendan ts, 

P assa ic  V a lley  Sew erage C om m issioners.
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Petition of Appeal. 
F iled  J u ly  24, 1916.

New Jersey Court of Errors and Appeals

P assa ic  V a l l e y  Sew er age  Com -
m i s s i o n e r s ,

D efendan ts-A ppellees.

T o  the  H onorable the C ourt o f  E rro rs  and A p -
p ea ls  o f  the  la st resort in  all causes:

T he p e titio n  o f Ja m e s  S. F ra z e r  an d  Selden D. 
B u rchena l tra d in g  a s  F ra z e r  and  B urchenal, the  
ap p e llan ts  in  th e  above s ta te d  cause, respec tfu lly  
show s th a t  y o u r p e titio n e rs  find them selves ag -
g rieved  by a  final decree m ade in  th e  C ourt of 
C hancery  by  h is  H onor, E dw in  R o b ert W alker, 
C hancello r o f th e  S ta te  o f Hew Je rse y , b earin g  
d a te  th e  27th d ay  o f Ju n e , 1916, w herein  Public  
Service R ailw ay  C om pany w as com plainan t, and  
y o u r p e titio n e rs , an d  P a ssa ic  V alley  Sew erage 
C om m issioners, w ere d e fen d an ts , in  th is  respect, 
to  w it, th a t  sa id  decree o rd e rs  and  ad ju d g es th a t

20

® B etw een

J a m e s  S. F razer  and S e l d e n  
D. B u r c h e n a l , trading as 
F r a z e r  a n d  B u r c h e n a l ,

P u b l i c  S erv ice  Ra i l w a y  Co m-
p a n y ,

D efen d a n ts-A p p ella n ts ,

C om pla inant-A ppellee ,

and

and

P e titio n  o f  
A p pea l.

On B ill,
etc.

40
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th e  reasonab le  ac tu a l cost to  the  com plainant of 
rem oving  i ts  track s  in  H am burg  P lace and  A ve-
nue L  in  the  C ity  of N ew ark, New  Je rse y , and  of 
lay in g  a  te m p o ra ry  tra c k  an d  of re s to rin g  the  
o rig ina l trac k s  an d  rem oving the  tem p o ra ry  trac k  
a f te r  construction  o f th e  section of th e  tru n k  
sew er b u ilt by  the  d e fen d an ts  F ra z e r  a n d  B ur- 10 
chenal in  H am b u rg  P lace  a t  A venue L , be p a id  
by  the  sa id  d e fen d an ts  F ra z e r  and  B urchenal, and  
th a t  th e  m a tte r  be re fe r re d  to  W illiam  T . H ay, 
a s  m as te r  to  a sce rta in  the  am ount of th e  re a -
sonable ac tu a l cost of such rem oval, lay ing  and 
rem oval of such te m p o ra ry  tra c k  and  re s to ra tio n  
of c o m p la in an t’s tracks, an d  re p o r t  th ereo n  w ith  
all convenient speed, an d  fu r th e r  th a t  the  de-
fen d a n ts  F ra z e r  an d  B urchena l p a y  th e  costs of 
the  com plainan t a f te r  th e  sam e shall have  been 
tax ed .

A nd  y o u r p e titio n e rs  hum bly ap p ea l fro m  the 
sa id  decree o f  th e  C hancellor w hich decrees as 
a fo re sa id , upon  th e  g round  th a t  th e  sam e is 
erroneous, fo r  th a t  y ou r p e titio n e rs  should have 
been re lieved  fro m  th e  paym en t of each and  
every  of the  sum s w hich w ere by  sa id  decree o r-
dered , ad ju d g ed  and  decreed  to  be p a id  by  it, 
an d  fro m  th e  reference  to  W illiam  T. H ay, E s -
qu ire , as m as te r , as p rov ided  in  sa id  decree.

Y our p e titio n e rs  th e re fo re  p ra y  th a t  the  said  
decree o f th e  C hancellor m ay  be  reversed , se t 
aside  an d  fo r  no th ing  holden, and  th a t  you r p e ti-
tio n e rs  m ay  have such re lie f  in  the  p rem ises as 
to  th is  H onorab le  C ou rt shall seem  m eet.

L IN H A B U E Y , B E PT JE  & F A U L K S , 
S o lic ito rs  fo r  and o f counsel

w ith  F ra zer  and  B urchenal,
D efendan ts-A ppellan ts .
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Answer of Respondent, Public Service 
Railway to Petition of Appeal.

F iled  J u ly  27, 1916.

T he answ er o f th e  above nam ed C om plainant- 
10 R esponden t, P ub lic  Serv ice  R ailw ay  C om pany, 

to  the  p e titio n  o f ap p ea l of th e  above nam ed  de- 
fen d an ts-ap p e llan ts , Ja m e s  S. F ra z e r  an d  Sel- 
den D. B urchenal, tra d in g  as F ra z e r  and  B ur- 
chenal.

T h is  responden t, n o t acknow ledging a ll o r any  
o f th e  m a tte rs  w hich in  the  sa id  p e titio n  of a p -
p ea l a re  con ta ined  to  be tru e , fo r  answ er th e re -
to , nevertheless, says and  adm its  th a t  a  final de-
cree w as, on  th e  27th d a y  of Ju n e , 1916, m ade 

2 o an d  en te red  in  th e  C ourt o f C hancery , in  the  
cause  fo r  th a t  p u rp o se  m en tioned  in  the  said 
pe titio n , a s  is  th e re in  s ta te d ;  b u t as to  th e  sub-
stance  an d  fo rm  th ereo f, th is  resp o n d en t p ra y s  to  
re fe r  th e re to  w hen th e  sam e shall be produced. 
A nd  th is  re sp o n d en t is  adv ised  an d  believes th a t  
the  sa id  final decree is ag reeab le  to  equity , and  
i t  p ra y s  th a t  the  sam e m ay  be affirmed, w ith  
costs to  be ad ju d g ed  to  th is  responden t.

F R A N K  B E R G E N ,
30 n  7S o lic ito r  fo r  and  o f counsel w ith

C om pla inan t-R esponden t,
P ub lic  Serv ice  R a ilw a y  C om pany.

i

40
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Answer of Respondent, Passaic Valley
Sewerage Commissioners to Petition 

of Appeal.
F iled  J u ly  26, 1916.

T he answ er of the  above nam ed defendant-ap- 
pellee, P a ssa ic  V alley  Sew erage Com m issioners, 
to  th e  p e titio n  of ap p ea l o f th e  above nam ed de- 
fen d an ts-ap p e llan ts , Jam es S. F ra z e r  and  Sel- 
den D. B urchenal, t r a d in g  as F ra z e r  and  B ur- 
chenal.

T h is appellee, no t acknow ledging all o r any  of 
the  m a tte rs  w hich in  th e  sa id  p e titio n  of appea l 
a re  con ta ined  to  be tru e , fo r  answ er there to , 
nevertheless, says and  adm its, th a t  a  final decree 
w as, on th e  27th d ay  o f Ju n e , 1916, m ade and  en- 2Q 
te re d  in  the  C ourt o f C hancery, in  the  cause fo r 
th a t  p u rp o se  m en tioned  in  the  sa id  pe tition , as 
is th e re in  s ta te d ; b u t as to  th e  substance and  
fo rm  th ereo f, th is  appellee  p ra y s  to  re fe r  there to  
w hen th e  sam e shall be produced. A nd th is  ap -
pellee is  adv ised  an d  believes, th a t  the  sa id  final 
decree is  ag reeab le  to  equity , and  i t  p ra y s  th a t 
the  sam e m ay  be affirmed, w ith  costs to  be ad -
judged  to  th is  appellee.

B IK E R  & R IK E R , 30
So lic ito rs o f D efendan t-A ppellee ,

P assa ic  V a lley  Sew erage C om m issioners.

A d r i a n  R i k e r ,
o f C ounsel. ,

4C
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D efendan ts-A ppellan ts ,

and

P a s s a i c  V a l l e y - S e w e r a g e  • 
Co m m i s s i o n e r s ,

R esponden ts

Brief for Respondent, Passaic Valley 
Sewerage Commissioners.

I. Authority w  vested in the*,Passaic 
Valley Sewerage Commissioner» in their dis-
cretion. to. construct the sewer at the point 
in question in this suit by the open cut 
method; without making any provision tor 
the support or removal of the tracks ot the 
complainant-respondent by the contractors.

It  m ay be deemed' im portant to ascertain defi-
n ite ly  the lfegal propositions involved'in the opin-
ion o f Vice-Chancellor Em ory upon the applies^ 
tibn fo r  the preliminary* injunction granted5 By 
h im  in' this- case.

B etw een

P u b l h t  S e r v i c e  R a i l w a y  Co m -

p a n y ,
CxiM plainank-Respandent,

J a m e s  S. F r a z e r  and S e l d e n  
D! B i t r c h e n a e , Trading' as 
F r a z e r  & B t j r c h e n a l ,-

and)
On B ill,

On A ppea l, 
Scr.
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W ë ap p reh en d  these  to  be as fo llow s:—

1. T he ju risd ic to n  of the  C ou rt o f C hancery  
is  based—

(a) U pon the  d o c trin e  o f ir re p a ra b le  dam age.
(b) T h a t the  a d ju s tm e n t o f comm on ease-

m en ts is  a lso involved.

H e fu r th e r  no tes th a t  no ob jec tion  w as m ade 
by  an y  o f the  p a r tie s  to  the  ju risd ic tio n  o f  the  
court.

2 . T h a t the  P a ssa ic  V alley  Sew erage  Com m is-
sioners have  th e  r ig h t “ to  in te rfe re  w ith  the  
su rface  o f th e  s tre e t w hen n ecssa ry  fo r  the  con-
s tru c tio n  o f  th e  sewer. ’ ’

3. T he w ord  “ n e c e ssa rily ”  as used  in  Section  
5, C h ap te r 1 0 , o f th e  L aw s o f 1907, m u st be tak en  
to  m ean  “ u n n ecessa rily .”

4. T h a t th e  w ords “ necessa ry  in te rfe re n c e ”  
m ean  “  reasonab ly  necessary . ’ ’

5. T h a t the  a c tu a l exercise o f th e  d isc re tion  
o f the  C om m issioners is  em bodied in  the  w ritte n  
co n trac t w ith  F ra z e r  an d  B urchenal, the  appel-
la n ts  in  th is  case.

T he conclusions o f the  lea rn ed  V ice-C hancellor, 
above sum m arized , w ha tever else m ay  be sa id  o^ 
them , canno t be taken  a s  o v e rru lin g  the  law  as 
la id  dow n in  o th e r casés in  th is  S ta te  by  im pli-
cation , an d  w here  such a  re su lt is n o t necessary .

T he conclusion, th e re fo re , th a t  the  P assa ic  
V alley  S ew erage  C om m issioners have  a  r ig h t to  
in te rfe re  w ith  th e  su rface  of the  s tre e t w here

reaso n ab ly  n e c e ssa ry ”  fo r  th e  construc tion  of 
the  sew er is n o t n ecessa rily  inconsis ten t w ith  the  
s ta tem en t o f th e  law  m ade in  the  case of P fe ife r
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y# T he C om m issioners, 82 N , J .  Ecfc. 16&, in  the
following' la n g u a g e : v  . . v.; ?

«‘A gain , i t  is  well u n d ers to o d  th a t  the  
pub lic  dom ain  and  all the  p ro p erty ' o f the  
public is  sub ject to  th e  d irec tion  and  con-
tro l o f  th e  leg islature,, a n d  th a t  w hatever 
dam age is- caused  to  th e  ind iv idua l b y  the  
ac tion  o f  th e  leg is la tu re  in  re g a rd  there to  
is1 dam nftw  absque in ju r ia . T h is1 b o d y  m ay  
authorize* the  erection  of w h a t w ould  o th e r-
w ise b e  a  nu isance in  the  b u sie s t s tre e ts  of 
o*ur public1 c ities, and  nobody  could, claim  
dam ages th e re fo r , no m a tte r  to* w h a t ex ten t 
he is  in ju re d /*

W e take  i t  th a t  S ec tion  5 o f  C h ap te r 10 of the  
L aw s of 1907 gives to  th e  C om m issioners fu ll 
pow er an d  a u th o rity  to  use and  occupy the  pub-
lic s tre e ts  fo r  the  p u rp o se  fo r  w hich they  a p -
p e a r  to  have occupied H am b u rg  P lace (the  erec-
tion  and  m ain tenance  of a  s tru c tu re  occupying a  
v e ry  considerab le  p a r t  o f  the  su rface  o f  the  
street,, an d  u sed  in  connection w ith  the  sh a ft to  
re a c h ^ h e  tu n n e l in  course o f  construction  u n der 
H am b u rg  P lace ).

N or is i t  p ro p e r to* im p o rt into- th e  w ord  “  nec-
e ssa ry  ”  as used  b y  the  lea rn ed  V ice-C haneeller, 
an y  d iffe ren t in te n t th a n  th a t  ap p ro v ed  b y  the  
C ourt of E r r o r s  and  A ppeals in  th is  S ta te  in 
N ew  J e rse y  R a ih o a d  C om pany  v. H ancock, 35 
N. J .  L ., 537 (545). T h e  C ourt th e re  sa y s :—  

<l<T t seem s p la in  th a t  the  em barrassm en t 
h a s  a r is e n  from  the  u n certa in  m ean in g  in  
th is  connection o f  the  w ord  ‘n e c e s sa ry / The 
w ord  n ecessa ry , in  th is  use,, is  so- f a r  from  
b e in g  c o n tra -d is tin g u ish ed  from  th e  w ord 
conven ien t t h a t  th e  fo rm er te rm  l^ m p fe -  
hends. m uch th a t, in. s tr ic tn e ss , is em braced 
in. th e  la t t e r  te rm . P ow er necessary  to  a
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co rp o ra tio n  does n o t m ean sim p ly  pow er 
w hich is  ind ispensab le. Such ph raseo logy  
h as n ev er been in te rp re te d  in  so n a rro w  a  
sense. T h ere  a re  few  pow ers w hich a re , in  
th e  s tr ic t  sense, abso lu te ly  necessa ry  to  those 
a rtific ia l persons, and  to  concede to  them  
pow ers o n ly  o f such a  ch a rac te r, w hile i t  
m igh t n o t e n tire ly  para lyze , w ould v e ry  
g re a tly  e m b a rrass  th e ir  opera tions. A  
pow er w hich is  obviously a p p ro p r ia te  and  
convenient to  c a r ry  in to  effect th e  f r a n -
chise g ran te d , h as  a lw ays been deem ed a 
necessa ry  one. R e fe rr in g  to  the  te rm  ‘nec-
e s s a r y /  C hief Ju s tic e  M arsh a ll sa y s : ‘D oes 
i t  a lw ays im p o rt an  abso lu te  physical neces-
s ity  so s tro n g , th a t  one th ing , to  which an -
o th e r  m ay  be te rm ed  necessary , canno t ex ist 
w ithou t th a t  o ther?  W e th in k  i t  does not. 
To em ploy the  m eans necessa ry  to  an  end, 
is g en e ra lly  u n d ers to o d  as em ploying any  
m eans ca lcu la ted  to  p roduce  th e  end, an d  
no t a s  being  confined to  those single m eans, 
w ith o u t which the  end w ould be en tire ly  un -
a t ta in a b le /  99

. To th e  sam e effect is  O lm sted  v. M orris A q u e -
duct C om pany, 47 N. J .  L ., 311 (328).

N or do we u n d e rs ta n d  th a t  the  conclusion of 
the  V ice-C hancellor m ust be tak en  to  o v erru le  the  
law  a s  s ta te d  by  B ackes, V ice-C hancellor, in  the  
case o f B erd a n  v. P assa ic  V a lley  Sew erage  C om -
m issioners, 82 N. J .  E q., 235, ap p ro v ed  and  
ad o p ted  by  th e  C ourt of E r ro r s  an d  A ppeals 
upon  appeal.

T he V ice-C hancellor in  th a t  case quo tes w ith  
ap p ro v a l th e  follow ing “ eq u itab le ”  p rin c ip le :—  

“ No p rin c ip le  o f equ ity  ju risp ru d en c e  is 
b e tte r  estab lished  th a n  th a t  co u rts  o f equ ity  
will no t s it in  review  o f  the  p roceed ings of
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subord ina te , po litica l o r m unicipal trib u n a ls , 
and  th a t  w here m a tte rs  a re  le f t to  the  d is-
c re tio n  of such bodies, th e  exercise of th a t 
d isc re tio n  in  good fa ith  is  conclusive? an d  
w ill no t, in  th e  absence o f fra u d , be  d is-
tu rbed . A nd  the  fac t th a t  the  co u rt would 
have  exercised  the  d iscre tion  in  a  d ifferen t 
m anner w ill n o t w a rra n t i t  in  d e p a rtu re  from  
the  ru le .”

V ice-C hancellor H ow ell in  h is opinion upon the  
final h e a rin g  ag reed  th a t  the  w ords necessary  
in te rfe re n c e ”  m ean t reasonably necessary, b u t 
th a t  the  in te rfe ren ce  in  th is  case w as no t reaso n -
able, and  hence i t  w as the  d u ty  of the  co n trac t-
o rs of the  P assa ic  V alley  Sew erage Commis-
sioners to  a rra n g e  fo r  the  w ork  a t  th e ir  ow n ex-
pense.

W ith  the  in te rp re ta tio n  o f “ necessary  in te r-
fe re n c e ”  as reasonably necessary  we agree, b u t 
we also m ain ta in  th a t  the  in te rference  w as reas-
onable. T he te rm  reasonable  re s ts  d iscretion  
upon  the  C om m issioners, as wTell as the  te rm  
“ n e c e ssa ry ”  dees.

In  Corni. Inc. Co. v. Com., 133 M ass., 161, 
163, th e  C o u rt sa y s :

“ T he pow er to  determ ine w hat callings, 
fran ch ises , o r p riv ileges, or, to  use the  lan -
guage of th e  C onstitu tion , ‘com m odities’ 
shall be sub jected  to  an  excise, and  the 
am ount of such excise, belongs exclusively 
to  the  leg isla tu re . T he p rov ision  th a t  i t  
m ust be ‘rea so n a b le ’ w as no t designed to  
give the  jud ic ia l d e p a rtm en t the  r ig h t to  ré -
v ise th e  decisions of the  leg is la tu re  as to 
the  policy and  expediency o f an  excise. 
G rea t la titu d e  of d isc re tion  is given to  the  
leg is la tu re  in  determ in ing , no t only 'what



6*

. f g Q * ' f ' i ' t 'z *'• ’ • ■ +■•
com m odity shall be sub jected  to  excise, 
b u t also the  am ount o f excise, an d  the  s ta n d -
a rd  o r  m easu re  to  be ad op ted  a s  the  fo u n d a-
tion  o f  th e  p roposed  excise. T he co u rt can-
n o t declare  a  ta x  o r  excise illegal an d  void, 
a s  be ing  un reasonab le , unless i t  is  unequal, 
o r p la in ly  an d  g ro ss ly  oppressive, an d  con- 

• - t r a r y  to  com m on r ig h t .”
-H j  : ' ve- •-•••, ». ■ - ■ - i  ...

o In  ou r opin ion  i t  w as e n tire ly  w ith in  the  d is-
c re tio n  o f th e  C om m issioners as to  how  th e  w ork  
w a s  to  be done— w hether by  th e  tren ch  m ethod  
o r  an y  o th e r m ethod, tak in g  in to  considera tion  
th e  expense o f an y  o th e r m ethod  b u t the  tren ch  
m ethod, th e  am ount o f traffic a t  the  p o in t in  
question , an d  the  cost o f th e  rem oving  and  re -
s to rin g  of th e  tracks. U nless th e re  be an  abuse 
o f th is  d isc re tion , a n d  h e re  th e re  c learly  is no 
abuse, a  ju d ic ia l tr ib u n a l canno t call th e  action  
un reasonab le .

In  O akley  v. A tla n tic  C ity , 63 N. J .  L ., 127, 
i f  is la id  down, page  137:

“ In  the  absence of f ra u d  o r  pa lpab le  abuse 
of d iscre tion  on the  p a r t  o f the  m unicipal 

s", a u th o ritie s  in  th e  exercise o f pow er g ra n te d  
by  the  leg is la tu re , th e  on ly  question  fo r  ju -
d icial cognizance is w hether th e re  h a s  been 
an y  v io la tion  o f  legal p rinc ip les  o r neglect 
o f p resc rib ed  fo rm alitie s  in  en te rin g  in to  the  
engagem ent w hich is the  sub ject of con-
t ro v e rs y .”

W e, th e re fo re , subm it th a t  i t  w as e n tire ly  
w ith in  the  pow er o f th e  P a ssa ic  V alley  S ew erage 
C om m issioners to  have caused  th e  sew er to  be 
co n stru c ted  in the  public  s tre e t in  question  by  
Ihe open cu t m ethod, an d  w ithou t m ak ing  any  

"•provision fo r  the  su p p o rt o r m ain tenance  o f the  
•P u b lic  S erv ice  R ailw ay  tracks; o r  o f a n y  o f the
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o ther u tilitie s  m ain ta ined  in  the  stree t, and  th a t  
th e  exercise of the  d iscre tion  com m itted  by  th e  
law  to  the  C om m issioners is  no t subject to  review  
by  any  court, except upon  the  sole g round  of 
f ra u d , w hich is  defined in  the  cases to  include 
such w an ton  d is re g a rd  of o th e rs ’ r ig h ts  a s  to  
am ount to  frau d .

II. The Passaic Valley Sewerage Com-
missioners in the exercise of the discretion 
committed to them have in fact provided «! 
their contract with Frazer and Burchenal for 
the support and maintenance of the Public 
Service railway tracks.

V ice-C hancellor E m e ry  says in  h is  - conclu-
sions:—  * •• y

“ T he com m ission do th is  w ork no t direct?
ly  b u t by con tract. T hey do n o t act by  o rd i-
nance, as does a  common council; th e ir  final 
action  is the  co n trac t evidencing th e ir  d e te r-
m ination , and  from  m y  read in g  of the  s ta -
tu te , I  tak e  it th a t  is th e  only m ethod p ro -
v ided  fo r  th e ir  action. T hey have m ade a 
c o n trac t and  th u s have ac ted .”

U n d er th is  s ta tem en t of the  lea rn ed  Vice- 
C hancellor, which we take  to  be unquestionab ly  
sound, we a re  unable to  see upon  w h a t’ th eo ry  
th e  in te n t o f  the  Com m issioners, can be a sce r-
ta in e d  in  any  o th er w ay th a n  from  the  Consid-
e ra tio n  of the  co n trac t its e lf ;  and  we are , th e re -
fo re , unab le  to  reconcile those p a r ts  of the  opin-
ion w hich seem  to  re ly  upon the  answ er o f  the  
P a ssa ic  V alley  Sew erage C om m issioners in  th is  
cause as in te rp re tin g  the  in ten t of the  con trac t 
in  q u estio n ; especially  a re  we u n ab le ,to  see.how  
the  opinions of th e  C hief E ng ineer, M r, B row n, 
if  in  fac t d iffe ren t from  the  legal im p o rt of the  
w ords of the  con trac t, can be tak en  to  .control,.it 
in  an y  respect.
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T h is  v iew  seem s to  u s  to  be im p o rta n t. I n  
ease  i t  should  be concluded th a t  th e  c o n tra c t 
does n o t re q u ire  F r a z e r  an d  B u rc h en a l to  m a in -
ta in  P ub lic  S erv ice  B a ilw a y  tra c k s , i f  th a t  is 
th e  lega l in te rp re ta t io n  of th e  w o rd s  o f th e  con-
tra c t,  th en  fo r  th e  p u rp o se s  of th is  su it  th a t  
n iu s t b e  tak e n  to  have  been  th e  in te n tio n  o f th e  
P a ssa ic  V alley  S ew erage  C om m issioners an d  to  
co n s titu te  th e  exercise  o f th e ir  d isc re tio n , w hich 
exerc ise  o f d isc re tio n  is  n o t su b jec t to  rev iew  by 
a n y  court.

O ur own view , how ever, is th a t  th e  c o n tra c t 
does re q u ire  th e  c o n tra c to rs , F ra z e r  an d  B u rc h e -
nal, to  su p p o r t an d  m a in ta in  th e  ra ilw a y  tra c k s  
in  question .

T he an sw er o f th e  C om m issioners se ts  ou t th e  
lan g u ag e  o f S ec tion  2  (p ag e  1 2 ) o f th e  p r in te d  
c o n tra c t, b y  w hich  th e  c o n tra c to r  is  e x p re ss ly  
re q u ire d  “ to  m ake a ll p ro v is io n s  n e c e ssa ry  to 
m a in ta in  a n d  p ro te c t e x is tin g  s tru c tu re s  of w h a t-
ev er k in d ; to  r e p a ir  a ll d am ag e  done to  such 
struc tu res^  ■1

T h a t th e  w o rd  “ s t ru c tu r e s ”  is  b ro a d  enough  
to  include  ra ilw a y  tra c k s  can n o t be questioned .

In  th e  case  o f  F re lin g h u y se n  v. M o rr is to w n , 
,76 N. J .  L ., 271 (275), Sw ayze, J .,  s a y s :—

“ In  one sense a  sew age d isp o sa l w orks 
m ay  be called  a  s t ru c tu re .”

T he defin ition  o f th e  w o rd  in  th e  d ic tio n a rie s  
ex ten d s th e  m ean in g  so a s  to  include  a n y  a r t i -
ficial body  c o n sis tin g  o f p a r t s  jo in e d  to g e th e r, 
a p d  in  th e  con tex t o f th e  c o n tra c t u n d e r  consid -
e ra tio n  th e  w o rd  is jo in ed -u p  w ith  p ipes, sew ers 
ap d  d ra in s .

The (Conclusion, therefore, seem s to be neces-
sary that under th is section o f the contract the 
contractors w ere required to m aintain  and pro-
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te c t th e  ra ilw a y  of th e  c o m p la in an t-re sp o n d en t 
a t  th e  p o in t in  question . N o r can  w e believe th a t  
th e  b ro a d  te rm s  of th is  section  a re  lim ite d  o r  de-
fined b y  subsequen t c lauses in  th e  c o n trac t. I f  ; 
th is  b ro a d  p ro v is io n  d id  n o t ex is t in  th e  c o n tra c t 
som e d oub t m ig h t ex is t w h e th e r th e  connection  in  
w hich th e  w o rd s  “ o th e r  s t r u c tu r e s ”  a re  u se d  in  
o th e r  p a r t s  o f th e  c o n tra c t m ig h t n o t  exclude 
s tre e t  ra ilw a y s  u p o n  th e  p rin c ip le  s ta te d  b y  J u s - ; 
tice  Sw ayze in  F re lin g h u y se n  v. M o rr is to w n
{su p ra ), a s  fo llow s:—

“ W o rd s , like  m en, a re  know n b y  th e  com -
p a n y  th e y  keep  5 an d  th e  w o rd  s tru c tu re  I s  > 
h e re  fo u n d  in  com pany  w ith  c re m a to rie s  and, 
p e s t houses. I t  m u s t m ean  som e s tru c tu re  
o f like  c h a ra c te r ;  th a t  is , som e s o r t  of a  
b u ild in g .”

I n  th e  c o n tra c t th e  w o rd s  “ o th e r  s t r u c tu r e s ”  
a re  fo u n d  in  connection  w ith  th e  w o rd s  g as, w a-
t e r  p ipes, sew ers an d  d ra in s . I t  seem s to  u s  
m a n ife s t  th a t  th e  “ co m p a n y ”  in  w hich  th e se  
w o rd s ‘ o th e r  s tru c tu re s  ’? a re  h e re  fo u n d —-or in  
o th e r  w o rd s  th e  genus— is pub lic  u til i tie s  e x is t-
in g  in  public  s tre e ts , an d  th a t  a  s tre e t  ra ilw a y  
is  c lea rly  o f th e  sam e genus o r  com pany  as  gas, 
w a te r  p ipes , sew ers a n d  d ra in s .

I t  is  fu r th e r  to  be no ted , how ever, th p t th e  
subsequen t sections in  w hich  th e  w o rd s  o th o r 
s t r u c tu r e s ”  a p p e a r  a re  m ore  lim ited  in  th e  d u ty  
im posed  u p o n  th e  c o n tra c to rs  th a n  th e  second 
section  in  w hich th e  g e n e ra l d u ty  is  im posed  by  
th e  c o n tra c t to  su p p o r t an d  m a in ta in  a ll s tru c -
tu res: of ev ery  k ind . T h u s by  S ec tion  16 (p ag e  
16) th e  c o n tra c to r  is  re q u ire d  to  avo id  in ju ry  
to  g a s  a n d  w a te r  p ip es , sew ers a n d  d ra in s  an d  
o th e r  s tru c tu re s . S ec tio n  18 (p ag e  17) ca re  
sha ll be ta k e n  n o t to  m ove, w ith o u t th e  consen t 
of th e  engineer* a n y  sew ers, tu n n e ls , w a te r  o r
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gas  p ipes, or other stru ttu res crossing' these or 
running parallel or near them. T h ey  shall be 
sustained securely in  place until the work i s  
compieteci. W henever it i s  n ecessary  to in ter-
fere  w ith  said  structures the contractor shall 
m aintain  th e ir  resp ective serv ices, and if  n eces-
sa ry  for that purpose shall lay  tem porary w a-
f e r  g a s  or other p ip e s

" ' We think there is  m anifest in  these la tter sec- 
tion s a special solicitude, for the m aintenance o f  
thè service o f those u tilities which are  essen tia l 
to  the sa fe ty  and health  o f  th e  public," the u tili-
ties  specifically  in volv ing w ater supply required  
fo r  dom estic use and fo r  protection  aga in st fires, 
g a s required for the proper lig h tin g  o f  the streets  
and private residences, and sew ers and drains 
necessary  for the protection o f the health  o f the 
public. ___ The contract, therefore, em phasizes 
these particular services, and. require» a m ore  
particular and strin gen t duty on  th e  part o f the 
the contractors than that im posed by the sec-
ond section  o f  the contract in  question  above 
referred: to.

W e u rge th is v iew  w ithout, however,, intending  
in  any w a y  to  m odify  th e  statem ent already  
made that the u se  o f other structures in  connec-
tion  w ith th e  u tilities, specifically referred  to in 
the subsequent clauses, does in  fa ct include the  
Public Service B a ilw ay  at the point in question, 
a s being o f the same genus as these services  
specifically m entioned.

U p on  consideration , therefore, o f th e  whole 
m atter , including th e  scope o f the. conclusions 
of the learned Yieev Chancellor upon th e granting  
o f  th e  prdam m ary injunction, we subm it that it 
w a s w ith in  the power' o f the Commissioners- to 
haive throw n the w hole burden o f  m aintain ing  
the railw ay upon th e  com plainant-respondent ;
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th a t  in  th e  exerc ise  of th e ir  d isc re tio n  th e y  h a d  
th e  pow er to  re q u ire  th e  c o n tra c to rs  to  assume* 
th is  d u ty  a n d  re lieve  th e  co m p la in an t-re sp o n d en t 
o f i t ;  th a t  th e ir  d e te rm in a tio n  is  em bodied  in  
th e  c o n tra c t an d  m u st be  re a d  in  th e  w o rd s  o f 
th e  c o n tra c t;  t h a t  th e  c o n tra c t in  fa c t does im -
pose  th e  d u ty  u p o n  th e  c o n tra c to rs  o f m a in ta in -
in g  th e  ra ilw a y  in  q u e s t io n ; b u t  th a t  i f  th is  v iew  
is  in c o rre c t upon, a  c o n s id e ra tio n  o f  th e  leg a l e f-
fec t of th e  c o n tra c t, th e n  th e  d u ty  re m a in s  in. 
th e  c o m p la in a n t-re sp o n d e n t to  su p p o r t i ts  ow n 
tra c k s  a t  i ts  own expense, a n d  in  no even t can  
th e  c o s t of c o n s tru c tin g  a n d  m a in ta in in g  th e  tem -
p o ra ry  tra c k s  d irec te d  b y  V ice-C hancello r E m e ry  
be leg a lly  im posed  u p o n  th e  P a ss a ic  V a lley  Sew -
e ra g e  C om m issioners.

R e sp e c tfu lly  subm itted ,

B IK E R  & B IK E R , 
S o lic ito rs  fo r  R esp o n d en t, P a ssa ic  

V a lley  S ew era g e  C om m issioners.

A d r i a n  R i k e r ,
O f C ounsel.
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P u b l i c  S e r v i c e " R a i l w a y  
C o m p a n y ,

C o m p la in a n t-B esp o n d en t,

a n d

J a m e s  S. F r a z e r  and S e l - 
d e n  D . B u r c h e n a l , trad- . 
ing as F r a z e r  & B u r c h e - 
n a l ,

D e fe n d a n ts -A p p e lla n ts ,

a n d

P a s s a i c  V a l l e y  S e w e r a g e  
C o m m i s s i o n e r s ,

D efen d a n t-R esp o n d en t.
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New Jersey Court of Errors and Appeals
B etw een

P u b li c  Se r v ic e  . Ra il w a y  
Co m p a n y ,

Co m p la in m i-R  e$p o ndent, 

and

J a m e s  S . F r a z e r  and  S e l - 
DEN D . BURCHENAL, trad - j. 
in g  a s  F r a z e r  & B u r c h e - 
n a l ,

D efendan ts-A ppellan ts , 

and
P a s s a i c  V a l l e y  S e w e r a g e  

Co m m i s s i o n e r s ,
D efendan t-R esponden t.

On Bill;, etc.

On A p p ea l 
fro m  Dee fee  
in  Chancery.

Brief for Public Service Railway Company.

Statement of the Facts.
T he com plainan t owns and  o p era tes  a  s tre e t 

ra ilw ay  in  H am b u rg  P lace  and  A venue L  in  
the  c ity  of N ew ark, as ind ica ted  on the  m ap  
annexed to  the  b ill and  appended  opposite  page  
8 of th e  p r in te d  case. In  A ugust, 1913, F ra z e r  
an d  B urehenal, th e  appellan ts , en te red  in to  a  
co n trac t w ith  P a ssa ic  V alley  Sew erage Com-
m issioners fo r  th e  construction  of a  sew er in  
H am b u rg  P lace  a t an d  along th e  p o in t w here 
A venue L  jo in s H am b u rg  P lace , On N ovem ber 
21st 1914, F ra z e r  and  B urehenal gave w ritte n  
notice to  th e  com plainan t th a t  un less i t  should 
commence th e  rem oval of i ts  trac k s  an d  w ires 
fro m  H am b u rg  P lace  w here the  sew er w as to  
be constructed , on or be fo re  N ovem ber 25th 
follow ing, th ey  w ould beg in  the  rem oval of the
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sam e them selves an d  proceed ' w ith  th e  w ork  o f 
c o n s tru c tin g  th e  sew er (case, pp . 4 to  6 ). On 
N ovem ber 23 rd  th e  b ill in  th is  case  w as filed 
fo r  in ju n c tio n , a n d  an  o rd e r  to  show  cause w as 
m ade, w ith  a  re s tra in in g  p ro v is io n . On D e-
cem ber 30th  an  o rd e r  fo r  p re lim in a ry  in ju n c -
tion  w as m ad e  by  th e  la te  v ice chancello r E m e ry  
upo n  te rm s  s ta te d  th e re in  (case, p. 84). S ub -
seq u en tly  th e  case  w as h e a rd  by  th e  la te  vice 
chance llo r H ow ell on b ill, an sw ers, an d  th e  
affidavits u sed  b e fo re  vice chancello r E m e ry  
(case , p. 87).

The Legal Questions.
A  la rg e  p a r t  o f th e  b r ie f  fo r  th e  a p p e lla n ts  

in  th is  case  is  d evo ted  to  an  e ffo rt to  m a in ta in  
p o in ts  of law  th a t  have  n e v e r been  d isp u te d  
b y  th e  co m p la in an t— th e  s tre e t  ra ilw a y  com -
p a n y — a n d  a re  n o t d isp u te d  now  b y  th e  o th e r  
re sp o n d en t, th e  P a ss a ic  V a lley  S ew erage  Com -
m issioners .

T he  co m p la in an t does n o t d eny  th e  pow er 
of th e  le g is la tu re  to  re q u ire  a  s tre e t  ra ilw a y  
com pany  to  rem ove i ts  tra c k s  fro m  a pub lic  
h ighw ay  te m p o ra r ily  w hen  necessary  to  p e rm it 
a  sew er o r  o th e r  com m on m u n ic ip a l im p ro v e -
m en t to  be c o n s tru c ted  b e n ea th  th e  su rface . 
N o r does th e  co m p la in an t in s is t  th a t  i t  can  
m a in ta in  a  su it fo r  i ts  own benefit on th e  con-
t r a c t  m ade  b y  F ra z e r  & B u rch en a l an d  th e  P a s -
saic  V alley  S ew erage  C om m issioners.

T he  c o m p la in a n t’s p o s itio n  is  th is :  (1) T he 
s ta tu te  a u th o riz in g  th e  co n s tru c tio n  o f th e  sew er 
d id  n o t co n fe r on th e  sew erage  com m issioners 
p o w er to  re q u ire  th e  rem o v a l o f th e  s tre e t  r a i l -
w ay  tra c k s , excep t when necessary to  p e rm it th e  
co n s tru c tio n  o f th e  sew er; (2) i t  w as n o t neces-
s a ry  to  rem ove th e  s tre e t  ra ilw a y  tra c k s  in  o rd e r



to  c o n s tru c t th e  sew er in  H a m b u rg  p lace  ; a n d  (3) 
th e  sew erage  com m issioners d id  n o t u n d e rta k e  to  
re q u ire  th e  co m p la in an t, o r  to  em pow er F r a z e r  
& B u rch en a l, to  rem ove th e  t r a c k s ;  on th e  con-
t r a r y ,  th e  com m issioners required the appellants 
to  m aintain the tracks and the service -which they  
w ere rendering to the public.

I n  section  2 o f a r t ic le  IV  o f  th e  c o n tra c t 
be tw een  F r a z e r  & B u rc iien a l a n d  th e  .sew erage  
com m issioners i t  is  p ro v id ed  th a t  th e  c o n tra c t-
o rs  sh a ll—

“m ake all provisions necessary to m aintain  
and protect existing structures o f w hatever  
kind, and to repair a ll dam ages done to such  
structures.” (C ase, p. 15.)

S ection  18 of a rtic le  IV  fu r th e r  p ro v id es  th a t—  
“ C are  sha ll be tak e n  [by  th e  c o n tra c to r]  

n o t to  m ove, w ith o u t th e  c o n sen t o f th e  en-
g in eer, a n y  sew ers, tu n n e ls , w a te r  o r g as  
p ipes , or other structures crossing these or 
running parallel or near them . T hey sh a ll 
be sustained securely in p lace until the work  
is com pleted. W h en ev er i t  is  n e c e ssa ry  to  
in te r fe re  w ith  sa id  s tru c tu re s  the  co n tra c t-
or sha ll m a in ta in  th e ir  re sp ec tive  serv ices, 
a n d  if  n e ce ssa ry  fo r  th a t  p u rp o se  sha ll la y  
te m p o ra ry  w a te r , g a s  o r o th e r p ipes . H e  
sh a ll r e p a ir  a ll d am ag es done to  an y  of 
sa id  s tru c tu re s  an d  sha ll keep  th em  in  
r e p a ir  u n til  six  m o n th s a f te r  th e  com ple-
tio n  of th e  w ork  on th e  section . H e  sha ll 
leave  th em  in  a s  .good cond ition  a s  th e y  
w ere  p rev io u s  to  th e  com m encem ent of th e  
w o rk .”  (C ase, p. .15.)

I t  is t ru e  th e  c o n tra c t betw een  th e  sew erag e  
com m issioners an d  F ra z e r  & B u rc h en a l p ro -
v id ed  fo r  th e  c o n s tru c tio n  of th e  sew er by  th e  

A open  cu t m e th o d ; b u t  th a t  m e th o d , d id  n o t m ake
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i t  necessa ry  to  rem ove the  tracks. T he re -
m oval of the  track s  w ould have enabled F ra z e r  
& B urchenal to  construct the  sew er a t  less cost, 
p rov ided  the  track s  h ad  been rem oved and  re -
s to red  by  the  s tre e t ra ilw ay  com pany a t its  
own expense.

T he e ffo rt o f the  co n trac to rs  w as to  compel 
the  com plainan t to  expend a  considerable sum  
of m oney in  rem oving and  rep lac ing  its  tracks, 
so th a t  th ey  m igh t m ake m ore m oney th an  if  
th ey  h ad  p e rfo rm ed  th e ir  co n trac t according  
to  i ts  term s.

I t  a p p e a rs  in  the  affidavit o f M r. Schreiber 
(case, p. 65), and  i t  is n o t con trad ic ted  by  
anyone, th a t  to  have rem oved th e  trac k s  of the  
com pany, a s  the  co n trac to rs  p roposed , and  to  
have o p e ra ted  th e  ra ilw ay  to  th e  ends of the 
excavation  by  m eans of e x tra  cars, would have 
cost the  com pany m ore th a n  th e  cost to  the  
co n trac to rs  to  su p p o rt the  tracks.

T he c o n tra c t p ro h ib its  F ra z e r  & B urchenal 
fro m  doing the  w ork  betw een M ay 1st and  the  
firs t M onday in  S ep tem ber (p rin te d  con trac t, 
p. 26). T hey  undertook  to  do i t  in  N ovem ber, 
expecting  to  com plete it  in  th ree  m onths th e re -
a fte r ,— th a t  is, d u rin g  the  m ost inclem ent p a r t  
of the  y ear. In  fac t th e  co n trac to rs  took m ore 
th an  seven m onths to  p e rfo rm  the  w ork (case, 
p. 88). Two h u n d red  and  n inety -eigh t cars 
passed  daily  the  po in t w here the  w ork w as to 
be done, on a  headw ay of two and a  h a lf  to 
five m inu tes (case, p. 2 ), and  ca rried , by  actual 
count, 972 passen g ers  (case, p. 67). To com-
pel the  p assen g ers  in  w in ter to  a ligh t from  
the ca rs  on bo th  sides of the  excavation  and  
m ake th e ir  w ay as b est they  could over the  
excavated  m ate ria l, tim ber, rubbish , &c., w ould 
have been n o t only an  unnecessary  an a  unr§a-



sonable in te rfe ren ce  w ith  the  business of the  
com pany, b u t a  v e ry  serious annoyance to  a 
la rg e  num ber of people.

T he co n trac to rs  d esired  to  do the  w ork  by  
m eans of a  cable suspended lengthw ise over the  
sew er, so th a t  m a te r ia l excavated  fro m  one 
place could be c a rr ie d  by  buckets suspended 
from  th e  cable and  deposited  over the  com pleted 
p a r t  of th e  sewer. T hey  p roposed  to  d ig  wells 
a few  fee t square , b raced  w ith  sheet p iling , an  
as the  excavated  m a te ria l w as ra ised  fro m  one 
of th e  w ells o r holes i t  w ould no t be necessary  

#to deposit i t  on the  side of the  s tre e t and  sub -
sequently  hand le  i t  again . T h a t m ethod they  
say  and  i t  is  p robab ly  tru e , w ould have co 
less th a n  to  su p p o rt th e  track s  and w ork  u n d er

them .
D u rin g  th e  argum en t on th e  re tu rn  of the  

o rd e r to  show cause i t  w as suggested  by  counse 
fo r  the  com plainan t th a t  the  s tre e t ra ilw ay  
trac k s  m igh t be rem oved an d  a  single tra c k  la id  
a round  the  site  of th e  p roposed  ^ v a  'o n  and  
n ie d  w hile th e  w ork  w as going on, th e  double 
tra c k s  to  be re s to re d  a f te r  th e  w ork should be 
com pleted. T h a t suggestion  w as m ade sim p y  
to  accom m odate F ra z e r  & B urchenal, when, i t  
w as qu ite  m an ifes t th a t  th e  vice chancellor 
w ould have g ra n te d  an  in junc tion  exactly  ac 
lo rd in g  to  the  p ra y e r  of the  b ill if  th e  com pany 
h a d  in sis ted  upon  it. W hen  the  suggestion  w as 
m ade counsel fo r  the  com plainan t coupled it 
w ith  a  s ta tem en t th a t  the  expense of rem oving 
the  track s , lay ing  a  single track , an d  r est.°” ng  
the  double tra c k s  a f te r  the  w ork  was fi“ sheJ  
should  be p a id  by  F ra z e r  & B u rch en a l, b u t 
finally  i t  w as decided th a t  F ra z e r  & B urchenal 
should  Rem ove1 th e  trac k s , co n stru c t th e  single
S  and  rep lace the  double trac k s  a t  th e ir
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own expense, o r g ive to  th e  co m pla inan t a n  
op tion  to  do so a t th e  a p p e lla n ts ’ expense ( th e  
com pla inan t be ing  b e tte r  equ ipped  to  do th a t  
w o rk ), th e  u ltim a te  lia b ility  to  be d e te rm in ed  
on final h ea rin g . I n  o rd e r  fu r th e r  to  accom m o-
d a te  F ra z e r  & B u rch en a l the  com pany  decided  
to  do th e  w ork , an d  upon  re n d e rin g  a  b ill fo r  
th e  expense p ay m en t w as p ro m p tly  re fu sed . 
T h a t w as th e ir  w ay  of. t r e a tin g  a  ne ig h b o rly  
e ffo rt of th e  co m pla inan t to  accom m odate them  
an d  save  th em  m oney.

T h e  P a ssa ic  V alley  S ew erage  C om m issioners 
w ere  o rgan ized  p u rsu a n t to  c h a p te r  102 o f the* 
law s fo r  th e  y e a r  1903, p a g e  158, an d  th e  con-
tr a c t  in  question  w as m ade in  p u rsu an ce  of sec-
tio n  5 of c h a p te r  10 of th e  law s o f 1907, page  
22, w hich au th o rized  th e  com m issioners to  con-
s tru c t th e  sew er “ u n d e r o r over o r a long  o r 
ac ro ss  an y  s tre e t, tu rn p ik e , ro ad , ra ilro a d , h ig h -
w ay  o r o th e r w ay, o r public  p a rk  o r g ro u n d s, 
a n d  in  o r upo n  p r iv a te  o r public  lan d  u n d e r  
w a te r ; in  such  w ay  an d  m an n er, how ever, as 
n o t necessarily  [u n n ecessa r ily ] to  o b stru c t o r 
im pede tra v e l  o r n a v ig a tio n ,”  and  th e  p ro v i-
sions in  th e  co n trac t, to  w hich re fe ren ce  has 
been  m ade  (post ,  p. 3 ), an d  o th e r p ro v is io n s  
a s  well, w ere  designed  to  p re v e n t an y  unneces-
sa ry  in te rfe re n ce  w ith  u tilitie s  engaged  in  se rv -
ing  the  public.

In  section  12, page  15 of th e  p r in te d  con-
tra c t,  i t  is p ro v id ed  th a t  “ the  c o n tra c to r  sh a ll 
fu rn ish , p u t in  p lace  an d  m a in ta in  such sheet-
ing , b rac in g , etc., a s  m ay  be req u ire d  to  su p -
p o r t  th e  sides and  ro o f of th e  excavations 
(W hether above o r below  sew er g ra d e ) , an d  
to  p rev e n t an y  m ovem ent w hich could in  an y  
w ay  in ju re  th e  m ason ry , d im in ish  th e  w id th  
n ecessa ry  fo r  p ro p e r  d ra in a g e , o r o therw ise  in -
ju re  or d e la y . th e  w ork. ’ ’
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I n  section  16, p ag e  16, th e re  is  a n o th e r  p ro -
v is io n  d ec la rin g  th a t  c a re  sha ll he tak e n  y  
th e  c o n tra c to r  “ to  avo id  in ju ry  to  g a s  an d  
w a te r-p ip es , sew ers, d ra in s , o r  o th er s tru c -

tu re s •' ’
A n d  finally , in  section  20, on p a g e  20, th e  con-

t r a c t  s ta te s  th a t— “ AH su rfa ce s  and  all s tru c -
tu re s  in  th e  v ic in ity  o f th e  w ork  sh a ll be  p ro -
tec ted , an d  if  in ju re d  sha ll be re p a ire d  o r  re -

p lac ed .”
T hese  e x tra c ts  fro m  th e  c o n tra c t seem  to  

m ake i t  p e rfe c tly  c lea r th a t  th e  sew erage  com -
m iss io n e rs  d id  n o t in te n d  o r  u n d e r t a k e ^  con- 
fe r  u p o n  F ra z e r  & B u rch en a l th e  r ig h t  to  re- 
m ove o r com pel th e  s tre e t  ra ilw a y  com pany  to  
rem ove th e  tra c k s  on H a m b u rg  P lace .

I t  w as e n tire ly  p rac ticab le  to  c o n s tru c t th e  
sew er w ith o u t rem oving  th e  track s . I t  w as so 
s ta te d  by  T hom as B. B ry so n , a n  eng ineer o 
lo n g  experience  in  such w ork , as fo llo w s .

“ I n  case  th e  sew er should  be c o n s tru c ted  
by  m eans of an  open cu t th e  e a r th  on e ith e r  
side of th e  cu t m u st be su p p o rte d  b y  etee 
sh ee t p iling , w hich should  be d r iv e n  tow  
enough to  p re v e n t m a te r ia l  f  ro m  th e  o u ts id e  
o f th e  p ilin g  to  flow u n d e r i t  in to  th e  tren ch . 
T h is  sheet p ilin g , su p p o rte d  m  th e  c u s-
to m a ry  m an n e r by  b ra c in g  fro m  one side 
to  th e  o th er, w ould  su s ta in  th e  e a r th  on  
e ith e r  side, an d  g ird e rs  could th en  be la rd  
a c ro ss  th e  to p  o f th e  sh e e t p iling , su p -
p o rte d  on e ith e r  side th e re o f by  tim b ers , 
to  su s ta in  th e  s t r e e t  ra ilw a y  above th e  
excavation ;- o r  stock  iro n  ‘I ’ beams could 
be u sed  fo r  g ird e rs , w hich w ould  no t 
in ju re d  by  th e ir  u se  te m p o ra r ily  for’ th a t  
p u rp o se , and  could be subsequen tly  sold_ fo r  
a p p ro x im a te ly  th e ir  o rig in a l cost. I f  th ese  
g ird e rs  shou ld  be la id  n o t m ore  th a n  e ig h t
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fee t a p a r t  th ey  w ould su s ta in  the  ra ilw a y  
of th e  com plainan t w ith o u t an y  lo n g itu d i-
n a l tim b e rs  betw een th e  g ird e rs  an d  the  
t ie s ;  i f  la id  m ore  th a n  e ig h t fee t a p a r t  the  
ra ilw a y  could  be su s ta in ed  by  tim b e rs  u n -
d e r th e  tie s  of th e  ra ilw ay , an d  re s tin g  on 
th e  g ird e rs , an d  ru n n in g  lo n g itu d in a lly  w ith  
th e  ra ilw ay . S tock  iro n  g ird e rs  could re a d -
ily  be o b ta in ed  of a n y  len g th  d esired  • fo r  
th is  p u rp o se , a n d  i t  w ould n o t be n ecessa ry  
in  d e p o n e n t’s ju d g m en t, to  d riv e  p ilin g  to  
su p p o rt th e  s tre e t  ra ilw a y  trac k s , and  de-
p o n en t does n o t th in k  th a t  th a t  w ould be 
e ith e r  th e  m ost econom ical o r th e  b e s t p ra c -
tic a l m ethod  o f doing  th e  w o rk .”  (C ase, 
pp . 59 & 60.)

S im ila r  statem ents* a p p e a r  in  affidavits of 
o th e r eng ineers. See affidavits of R eg in a ld  H . 
K eay s  (case, pp . 61-2); T hom as J .  W a sse r  
(case, pp. 63-4); M a rtin  S ch re ib e r (case, pp. 
64-5, an d  p. 11), an d  G eorge J .  R o b e rts  (case,
p . 10).

F ra z e r  & B u rch en a l in  o rd e r  to  m ake a  p ro fit, 
o r  to  in c rease  th e ir  p ro fit, have  no r ig h t, in  
law  o r in  equ ity , to  cas t on. th e  s tre e t ra ilw a y  
com pany  a  p a r t  of th e  expense of th e  w ork  
w hich th ey  c o n tra c ted  to  do. I t  is th e ir  d u ty  
to  p e rfo rm  th e ir  co n tra c t as i t  is w ritten . 
M idd lesex  W a te r  Co. v. K n a p p m a n n  W h itin g  
Co., 64 N. J .  L ., 240.

E v e ry  one o f the  a u th o ritie s  c ited  by  counsel 
fo r  F ra z e r  & B u rch en a l in  w hich in te rru p tio n  
of s tre e t ra ilw a y  traffic w as ju stified  re s ts  on 
th e  n ecess ity  fo r  do ing  so. In d eed , th e  w ord  
“ n e c e ss ity ”  a p p e a rs  in  n e a r ly  ev ery  opinion 
in  th e  cases re lied  on by  th e  a p p e lla n ts , and  
in  th e  few  cases in  w hich th a t  w ord  does n o t 
a p p e a r  an  equ iva len t exp ress io n  is em ployed.
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T he law  is no doub t c o rrec tly  s ta te d  in  th e  
fo llow ing cases :

C lapp  v. C ity  o f S p o ka n e , 53 F ed ., 515, ho lds 
th a t  a  c ity  m ay  be re s tra in e d  fro m  c o n stru c tin g  
a  sew er in  such a  w ay  an d  m an n e r as to  dam age 
a  s tre e t  ra ilw ay , w hen i t  could be co n stru c ted  
w ith o u t causing  such dam age.

In  M ilw aukee  S tr e e t  R a ilw a y  Co. v. A d lin , 85 
W is., 142, 55 N. W ., 181, d e fen d an ts , c o n tra c to rs  
of th e  c ity , w ere  re s tra in e d  fro m  p av in g  in  such 
a  w ay  as to  in te r fe re  w ith  th e  o p e ra tio n  o f  th e  
ra ilw ay . T he use  of. th e  s tre e t is  p r im a r ily  fo r  
pub lic  tra v e l, an d  w hile to  do th e  p av in g  w ith o u t 
s to p p in g  th e  c a r s - w as to  in c rease  th e  p rice , th e  
p ric e  w as he ld  to  be a  m a tte r  of co n trac t, and  
the  fa c t o f the  increased  cost w as no t to be con-
sidered .

I n  D es M oines C ity  R . R . Co. v. C ity  o f D es 
M oines, 90 la . ,  770, 26 L. R . A., 767, c ity  con-
tra c to rs , by  d irec tio n  of th e  city , o rd e re d  th e  r a i l -
w ay  com pany to  rem ove its  trac k s . I t  w as held  
th a t  w here  th e  sew er could be co n stru c ted  w ith -
out such rem oval an  a tte m p t to  do so w ould be 
u n reaso n ab le  a n d  should  be re s tra in e d .

I t  is  t ru e  th a t  th e  s tre e t ra ilw a y  com pany , 
y ie ld ing  to  th e  im p o rtu n itie s  of a n o th e r  firm  of 
c o n tra c to rs  a  y e a r  before, d id  rem ove i ts  tra c k s  
fro m  a n o th e r 'p a r t  of H a m b u rg  p lace in  o rd e r  to 
d im in ish  th e  cost of co n stru c tin g  a n o th e r  section 
of th e  sam e sew er, an d  th e  tra c k s  w ere  ou t of 
th e  s tre e t f ro m  D ecem ber, 1913, u n til  L ab o r D ay, 

—-that is, fo r  n ine  m on ths (case, p. 31). 
T he experience  in  th a t  in stan ce  convinced the  
s tre e t  ra ilw a y  com pany  th a t  i t  w as im p ro p e r fo r  
i t  to  assum e such a re sp o n sib ility  w ith o u t a  m ore  
ad eq u a te  rea so n  th a n  th a t  c o n tra c to rs  m ig h t 
m ake m ore  p ro fit f ro m  th e ir  c o n tra c t th a n  its
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p ro p e r  p e rfo rm an ce  w ould p ro b ab ly  y ie ld  to  
them .

N one of th e  affidavits -subm itted  on b eh a lf  of 
•Frazer • <& B u rch en a l d eny  th a t  i t  is  possib le  to  
c o n s tru c t th e  sew er w ith o u t rem ov ing  th e  track s. 
T h e y  say, how ever, th a t  i t  w ould cost m ore  to  do 
th e  w ork  in  th a t  w ay. T he a p p e lla n ts ’ affidavits 
on  th a t  p o in t w ere  m ade  by  F ra z e r  an d  B u rch e-
nal, th e  a p p e lla n ts , an d  one  by  M r. F re d e ric k  
L av is, w hich w as en d o rsed  by  M r. P e rc y  H . 
A shniead .

I  th in k  a  co rrec t v iew  of the  ob liga tion  in -
c u rre d  by  .F ra z e r  & B u reh en a l is se t fo r th  in  the  
op in ion  of th e  la te  vice chancello r E m e ry  (pp . 

(7ih8 of th e  case ), th a t  is, th a t  th e  sew erage  com -
m issio n ers , w h a tev e r th e ir  pow ers m ay  have  been 
in  the  m a tte r , d id  no t a tte m p t to  au th o rize  F ra z e r  
& B u rch en a l to  rem ove th e  trac k s , b u t re -
q u ired  them  to  co n stru c t th e  sew er w ith o u t doing  
so, a n d  th a t  w h e rev e r i t  should  be n e ce ssa ry  to  
in te r fe re  te m p o ra r ily  w ith  a  public  u til i ty  F ra z e r  
& B u rch en a l w ere  req u ire d  by  th e  c o n tra c t to  
m a in ta in  th e  serv ice  a t  th e ir  ex p en se ; th a t  is, in  
th e  p re se n t casé, if  i t  h ad  been  n ecessa ry  to  r e -
m ove th e  trac k s , th ey  m u st p a y  th e  cost of do ing  
so, an d  o f  lay in g  a  te m p o ra ry  tra c k , an d  r e s to r -
ing  ¡the tra c k s  w hen the  w ork  w as done.

I  re sp ec tfu lly  subm it th a t  th e  . decree  o f  the  
co u rt o f chancery  should  be affirmed.

F R A N K  B E R G E N ,
C ounsel fo r  P ub lic  S erv ice  

‘R a ilw a y  C om pany.
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STATE OF NEW JERSEY

PASSAIC VALLEY SEWERAGE 
COMMISSIONERS

Contract and Specifications
for Building the

Central Portion of 
SE C T IO N  6

Main Intercepting Sewer
Station 26 +  00 to Station 40 +  00

From a point in Hamburg Place about 3 0 0  
feet south of the grade crossing of the Central 
Railroad of New Jersey, thence northerly 
through the said Hamburg Place to a point 
near Avenue L---a total distance of 1,400  
linear feet.

OF THE





Notice to Contractors

Notice is hereby given that the Passaic Valley Sewerage 
Commissioners have designated Tuesday, the twenty-ninth 
day of July, nineteen hundred thirteen, at two o’clock in 
the afternoon, as the time when they will meet at their usual 
place of meeting, Essex Building, Clinton Street, Newark,, 
New Jersey, to receive proposals in writing for construct-
ing the Central Portion of Section 6 of the Main Inter-
cepting Sewer in the City of Newark.
. All bids must be made upon the blank form of proposal' 
annexed hereto and should give the price of each item of 
the proposed work, both in writing and in figures, and be 
signed by the bidder with his business address and place of 
residence.

Each bid must be accompanied by a certified check drawn 
upon a National Bank or a Trust Company established in 
the City of Newark or the City of New York, for two thou-
sand dollars ($2,000), payable to the Passaic Valley Sewer-
age Commissioners, such check to be returned to the bidder, 
unless forfeited under the condition herein stipulated. This 
check should not be enclosed in the sealed envelope contain-
ing the bid, but should be delivered to the Passaic Valley- 
Sewerage Commissioners or their Clerk, who will give a 
proper voucher for the deposit.

A bond in the sum of twenty thousand dollars ($20,000) 
and in form approved by the Passaic Valley Sewerage Com-
missioners, with two or more sureties, or with a surety com-
pany as surety, will be required for the faithful perform-
ance of the contract. Sureties must be satisfactory to the
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Passaic Valley Sewerage Commissioners, and individual 
-sureties must be residents of New Jersey.

Tbe party to whom the contract is awarded will be re-
quired to present forthwith to the Passaic Vglley Sewerage 
Commissioners the names of the sureties or surety to be of-
fered, and to execute the contract and furnish the bond, duly 
executed, with satisfactory sureties or surety, within six 
days (not including Sunday) from the date of mailing of 
-a uotice from the Passaic Valley Sewerage Commissioners 
to the bidder, according to the address given by him, that 
the contract is ready for signature; and, in case of his fail-
ure or neglect so to do, the Passaic Valley Sewerage Com-
missioners may, at their option, determine that the bidder 
has abandoned the contract, and thereupon the proposal and 
acceptance shall be null and void, and the check accompany-
ing the. proposal shall be forfeited to the Passaic Valley 
iSewerage Commissioners.

Qu a n t i t i e s .

All bids will be compared on the basis of the Engineer’s 
Estimate of Quantities of work to be done, as follows :

Item 1.—Earth excavation and refilling, in trench,
for 150-inch concrete sewer ................. ... 1,400 linear feet.

Item 2.—Concrete masonry, in trench, Portland ce-
ment mortar ................................ ............... 4,500 cubic yards.

Item 3.—Brick masonry, in manholes, Portland ce-
ment mortar and appurtenant work___ 50 cubic yards.

Item 4.—Rock excavation, in trench ................. 300 cubic yards.

The quantities are approximate only, being given as a 
basis for the comparison of bids, and the Passaic Valley 
Sewerage Commissioners do not expressly or by implication 
agree that the actual amount of work will correspond there-
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with, but reserve the right to increase or decrease the 
amount of any class or portion of the work as may he deem-
ed necessary by the Engineer,

I t is the purpose of the Passaic Valley Sewerage Com-
missioners not to award the contract to any bidder who does- 
not furnish evidence satisfactory to them that he is respon-
sible, and that he has sufficient capital, ability, experience 
and plant to enable him to prosecute the same successfully,, 
and to complete it within the time named in the Contract.

The attention of bidders is especially called to Articles 
X, XI, XIV  and XV, in the proposed form of contract.

The Passaic Valley Sewerage Commissioners reserve the 
right to reject any or all bids, or to accept any bid should 
they deem it to be for their interest so to do.

P a s s a i c  V a l l e y  S e w e r a g e  C o m m i s s i o n e r s .

FRANCIS CHILD,
Chairman»

JOHN S. GIBSON,
Cleric.

Of f i c e  of  t h e  Pa s s a i c  V a ll ey  Sewerage  Co m m i s s i o n e r s ,
31 Clinton St., Newark, N. J., June 10, 1913.



P r o p o s a l  f o r  C o n s t r u c t i n g  C e n t r a l  P o r t i o n  o f

S e c t i o n  6  o f  t h e

Passaic Valley Main Intercepting
Sewer

IN

NEWARK, NEW  JERSEY.

To the Passaic Valley Sewerage Commissioners:

The undersigned, as bidder, declares that the only persons 
-or parties interested in this proposal as principals are named 
-on page 8 ; that the proposal is made without collusion with 
any other person, firm or corporation; that he has carefully 
examined the location of the proposed work, the annexed 
proposed form of contract and bonds and the drawings 
therein referred to; that he proposes and agrees, if this pro-
posal is accepted, to contract- with the Passaic Valley 
¡Sewerage Commissioners in the form of the copy of the con-
tract deposited in the office of the Passaic Valley Sewerage 
Commissioners, to provide all necessary machinery, tools, 
apparatus and other means of construction, and to do all the 
work and furnish all the materials specified in the contract, 
in the manner and time therein prescribed, and according 
to the requirements of the Engineer as therein set forth, 
and that he will take in full payment therefor the follow-
ing sums, to wit:—

4



Item 1.—-For earth excavation and refilling, in trench,, 
above sewey grade, for 150-inch concrete sewer, and includ-
ing excavations and refilling for manholes, branches and all 
other structures appertaining to the sewer not otherwise 
specified; for furnishing, excavating for and laying under-
drain; for disposal of material by removal or by refilling 
of trenches, rolling, ramming, and watering when required, 
including sheeting and shoring, bridging and fencing, and 
removal of same ; for all diking ; for all pumping or bailing, 
or otherwise disposing of water; for all protection and re-
storation of buildings, fences, existing sewers, cisterns, cul-
verts, water pipes, gas pipes, house drains, etc. ; for removal, 
maintenance and replacement of plank or timber roadway 
and grade-crossing gates, etc., as specified in Article IV , 
Section 19 ; for all resurfacing of streets, accommodation 
and protection of travel; and for all incidental work, the

sum of ................................... ................................................. »

linear foot.

Item 2.—For all concrete masonry, in trench, in place, 
made with Portland cement mortar, including all plastering 
of same, all forms, and all setting of iron work; and for all

incidental work, the sum of ..................... ..
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Item 3.—For all brick masonry, in manholes, laid with 
Portland cement mortar, including all plastering, all temp-
lets, and all setting of iron work; and for all incidental

•work, the sum of ................................................................ .. .

Item 4 .—For all rock excavation, in trench or in excava-
tions for special structures, as outlined in Article IV, Sec-
tion 15, including disposal of material by removal or other-
wise as may be required; and for all incidental work, the

~sum of ........................................

Item 5.—For all lumber and for all sheeting and shoring, 
in trench or in excavations for special structures, left in 
place by order of the Engineer, the sum of twenty dollars 
($20) per thousand feet B. M. so. left in place up to 200 
thousand feet B. M. will be paid. I f  more than 200 thou-
sand feet B. M. is left in place by order of the Engineer 
the fair market value of the . quantity in excess of that 
amount will be paid.

I f  lumber so used for sheeting and shoring is required to 
be cut, and one-half or more in length is so left in place, the 
whole amount of such lumber will be included in the meas-
urement and paid for ; if less than half of the whole length 
is left in place, double the amount left in place will be paid
for.

y
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Lumber used for sheeting and shoring and not required* 
to be left in place by the Engineer will not be paid for.

Item 6.—-For extra work, if any, performed in accordance 
with Article XVI of the annexed form of Contract, the rea-
sonable cost of the work as determined by the Engineer,, 
whose determination shall be final, plus 15 per cent, of such, 
cost.

I f  this proposal shall be accepted by the Passaic Valley 
Sewerage Commissioners, and the undersigned shall fail to. 
contract as aforesaid, and to give a bond in the sum of twen-
ty thousand dollars ($20,000) in form and with sureties or 
surety satisfactory to the Passaic Valley Sewerage Commis-
sioners, within six days (not including Sunday) from the- 
date of the mailing of a notice from the Passaic Valley 
Sewerage Commissioners to him, according to the address 
herewith given, that the contract is ready for signature, then 
the Passaic Valley Sewerage Commissioners may at their 
option determine that the bidder has abandoned the contract,, 
and thereupon the proposal and acceptance shall be null and 
void, and the certified check for two thousand dollars: 
($2,000) accompanying this proposal shall become the prop-
erty of the Passaic Valley Sewerage Commissioners; other-
wise the accompanying check shall be returned to the under-
signed. (Signature of bidder, with residence and business 
address.)
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The names and residences of all persons and parties in-
terested in the foregoing bid, as principals, are as follows:

Notice: Give first and last name in full, and in case of corpora-
tions, give names of President, Treasurer and Manager.

The bidder is requested to state below what work of a 
character similar to that included in the proposed contract 
he has done, and give references that will enable the Pas-
saic Valley Sewerage Commissioners to judge of his experi-
ence, skill and business standing.
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If the bidder can give the names and addresses of the' 
proposed sureties or surety company that will sign the bond* 
he is requested to do so below 5 the names will not_.be made' 
public.



»rk to 
done.

finitions.

Proposed Form of Contract 
State of New Jersey

Passaic Valley Sewerage Commis-
sioners

■Co n t r a c t  f o r  t h e  C o n s t r u c t i o n  o f  t h e  C e n t r a l  P o r -

t i o n  o f  S e c t i o n  6  o f  t h e  P a s s a i c  V a l l e y  M a i n  

I n t e r c e p t i n g  S e w e r  i n  t h e  C i t y  o f  N e w a r k , N e w  

J e r s e y .

Passaic Valley Sewerage Commissioners, a body corpor-
ate, organized under the laws of the State of New Jersey, 
herein acting without personal liability to any member 
thereof, and

...........................

hereinafter designated as the Contractor, agree as follows :

A r t i c l e  I .  The Contractor shall do all work and fur-
nish all tools, labor and materials, except as hereinafter 
specified, necessary or proper for performing and complet-
ing the work herein specified.

Ar t . II. The word “Commissioners” shall mean the 
Passaic Valley Sewerage Commissioners or any board or 
officer duly authorized to act in the execution of the work 
covered by the contract.

10
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The word “Engineer” shall mean the person holding the 
position or acting in the capacity of Chief Engineer to the 
Passaic Valley Sewerage Commissioners.

Wherever in the specifications or upon the drawings the 
words “as directed,” “as required,” “as permitted,” or words 
of like effect, are used, it shall be understood that the direc-
tion, requirement or permission of the Engineer is intended, 
and similarly, the words “approved,” “acceptable,” “satis-
factory,” or words of like import, shall mean approved by 
or acceptable or satisfactory to the Engineer.

Akt . I II . All work under this contract shall be done to 
the satisfaction of the Engineer, who shall in all cases de-
termine the amount, quality, acceptability, and fitness of the 
several kinds of work and materials which are to be paid 
for hereunder, and shall decide any questions which may 
arise as to the fulfillment of this contract on the part of the 
Contractor, and his determination and decision thereon shall 
be final and conclusive; and such determination and decis-
ion, in case any question shall arise, shall be a condition 
precedent to the right of the Contractor to receive any money 
hereunder.

ARTICLE IV. SPECIFICATIONS.

S e c t i o n  1 . The work known as the central portion of 
Section 6 of the Passaic Valley Main Intercepting Sewer is 
located in the City of Newark, and consists of a concrete 
sewer extending on Hamburg Place, about 300 feet south of 
the grade crossing of the Central Railroad of New Jersey, 
thence northerly through the said Hamburg Place to a point 
near Avenue L—a total distance of about 1,400 feet, together 
with all structures appertaining thereto. Its location and 
general character are shown on a set of drawings consisting 
of a title page and three drawings, in the office of the Commis-

E n gin eer  
to  decide.

L ocation  and
general
description.



•k to  
id e.

12
I ’ " | |  •' • > . . . . . . . .  -v ■" r_.t , . -.-r-

sioners, entitled “State of New Jersey, Passaic Yalley 
Sewerage Commissioners, Main Intercepting Sewer, Con-
tract Drawings,. Northerly Portion of Section 6, City of 
Newark,” signed by William M. Brown, CHief Engineer, 
'dated January 20, 1913, and bearing Accession Numbers 
B 1490 to B 1492 inclusive and B 1494.

The work is to be constructed in accordance with working 
drawings to be furnished from time to time, by the Engineer.

Se c t ; 2. The Contractor shall furnish and do everything, 
except as herein otherwise provided, necessary to complete 
the work in accordance with the terms of the contract and 
with the requirements of the Engineer thereunder. He is 
to make the requisite excavations for building the sewer, 
Tranches, and all other appertaining structures ; to strip all 
loam ; to do all ditching, tunneling, diking, pumping, bailing 
and draining, and furnishing and laying of underdrain, if 
required; to do all sheeting, shoring, bracing and support-
ing; to do all fencing, lighting and watching; to make all 
provisions necessary to maintain and protect existing struc-
tures of whatever kind; to repair all damage done to such 
structures ; to provide all bridges, fences or other means of 
access to houses or other premises; to construct all founda-
tions, all brick, cement, stone and timber work; to set in 
place all iron work; to build all roadways and refill all 
trenches and other excavations; to clean away all rubbish 
and surplus material; to furnish all materials (except those 
mentioned as furnished by the Commissioners), tools, im-
plements and labor required; to take up, relay, maintain 
and repair existing plank or timber roadway on Hamburg 
Place; and to do all other things necessary to build and put 
in  complete working order the specified section of sewer.
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S e c t . 3. All iron work, such as manhole frames and 
covers, and manhole steps, will he furnished by the Commis-
sioners, and will'he delivered as near the work as can he 
conveniently done, and the cost of placing the same in the 
work shall he included in the price hid per cubic yard for 
brick masonry and fox concrete in trench.

S e c t . 4. The. Contractor shall, at his own expense, con-
vey the materials furnished by the Commissioners from 
where they are delivered, and store the same in the vicinity 
of the works. He shall he responsible for loss incurred or 
damage done to materials furnished by the Commissioners 
from the time of their delivery until the work is accepted.

' S e c t . o . The plots of borings, pipes and other under-
ground objects are supposed to be approximately correct, but 
should they be found to be othërwîse, or should the Contrac-
tor. encounter quicksand, springs, demoralized rock or other 
difficulties, he shall have no claim on that account, it being 
understood that the Commissioners do not warrant the plot 
of underground objects to be even approximately correct.

S e c t . 6 .  All work, during its progress and on its com-
pletion, shall conform to the lines and levels given by the 
Engineer, and shall be built in accordance with the contract 
drawings and directions given from time to time by him, 
subject to such modifications and additions as shall be deem-
ed nëcessary by him during its execution; and in no case 
will any work in excess of the requirements of the drawings 
and specifications be paid for unless ordered in writing by 
the Engineer.

S e c t . T. The Contractor shall not (except after consent 
from the proper parties) enter or occupy with men, tools or 
materials any land outside the rights-of-way shown on the 
contract drawings. ""

Certain  
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The Contractor shall, whenever so required by the Engi-
neer, erect and maintain fences, along the' roadway and 
around the grounds occupied by him, of such a character as 
will be sufficient for the protection of the adjoining property.

S e c t . 8 . Wherever it is necessary to cross roads or rail-
roads the Contractor shall, at his own expense, provide suit-
able and safe bridges or other sufficient crossings for the 
accommodation of the travel on said roads; and shall main-
tain the same in good and safe condition until the roads can 
be restored to as good condition as before, when he shall re-
move all bridges and other temporary expedients,- and shall 
restore said roads to a condition suitable for use; all to be 
satisfactory to the Engineer. The Contractor shall give rea-
sonable notice to the owners of railroads and private ways 
before interfering with them.

S e c t . 9. The Contractor shall provide watchmen, red 
lights and fences at his own expense, and take all such other 
precautions as may be necessary to protect life and property, 
and shall be liable for all damage occasioned in any way by 
his act or neglect, or that of his agents, employees or work-
men.

E x c a v a t i o n .

ich!nesns S e c t . 10. The Contractor shall use bucket excavators as
far as possible in streets and private lands, and confine his 
surface operations to within reasonable distances of the 
trench and shaft locations. The Contractor shall provide 
such forms, spikes, nails, troughs for plumb lines, etc., and 
such assistance as may be required by the Engineer for 
giving lines, grades, etc., and the Engineer’s marks shall be 
carefully preserved. Hoisting and working shall be sus-
pended for such reasonable time as the Engineer shall deem 
necessary to transfer lines into excavations, and the Con-
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tractor shall make no claim on that account. All surfacing 
material within the, location of the work, including loam, 
pavements, paving gravel, cinder road material, broken 
stone, etc., shall be removed and kept separate, as may he 
directed, to be again used in repaving or resurfacing the 
streets, roads or grounds, as directed by the Engineer.

S e c t . 1 1 . The trench and other excavations in which the 
sewer and appurtenances are to be constructed shall be ex-
cavated in all cases in such manner and to such depths 
and widths as will give suitable room for building the 
structures they are to contain, and for bracing and support-
ing, pumping and draining.

S e c t . 12. The Contractor shall furnish, put in place 
and maintain such sheeting, bracing, etc., as may he re-
quired to support the sides and roof of the excavations 
(whether above or below sewer grade), and to prevent any 
movement which could in any way injure the masonry, 
diminish the width necessary for proper drainage, or other-
wise injure or delay the work; all slides shall be at his cost.

I f  the Engineer is of the opinion that at any point suffi-
cient or proper supports have not been provided, he may 
order additional supports at the expense of the Contractor, 
and the compliance with such orders shall not relieve or re-
lease the Contractor from his responsibility for sufficiency 
of such supports.

S e c t . 13. The sewer grade referred to in the specifica-
tions is as follows: Where a timber foundation is used, it
is the under side of the ribs or sills or pile caps. Where no 
timber foundation is used, it is the under side of the ma-
sonry or concrete indicated on the plans.

S e c t . 14. All materials shall be so placed as not to en-
danger the work, and so that free access may be had at any 
time to all parts of the excavations, and to all hydrants and
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water gates and other valves in the vicinity. They shall be 
kept neatly piled,* so as to inconvenience as little as possible 
the1 public travel or the aidjoining tenants. Reasonable pro1 
visions, satisfactory to the Engineer, shall be ' made for 
travel on streets, roads, railroads and private ways.1

S e c t . 15. Only such ledge or rock as, in the opinion of 
the Engineer, requires blasting for its removal, and boulders' 
of one-half cubic yard or more in volume, which are removed 
from the trench or excavations for special structures, will 
be estimated as rock excavation.

Rock, in trench, will be measured and paid for from the 
surface to a depth of 16 inches below the bottom of the in-
side of the sewer, and for a width three feet greater than 
the inside width' of the sewer, and the special structures as 
Shown on contract plans. I f  the Contractor excavates rock 
in trench or other excavations, to greater depths or widths 
than shown on the drawings, he shall refill this excess depth 
or width with dry rock packing or concrete at his own ex-
pense, to the satisfaction of the Engineer.

S e c t . 16. In  rock excavation, it is especially required 
that the blasting shall be conducted with all possible care, 
so as to avoid injury to persons and property ; that the rock 
shall be well covered and sufficient warning shall be given 
to all persons in the vicinity of the work before blasting; 
that care shall be taken to avoid injury to gas and water 
pipes, sewers, drains or other structures; that caps or other 
exploders shall not be kept in the same place in which dyna-
mite or other explosives are stored, and not more than 100 
pounds of explosives shall be stored in the vicinity of the 
work at any time, except by special permission of the Com-
missioners; and that no blasting shall be done on Sunday, 
and on weekdays blasting shall not be done between the hours 
of 6:30 p. m. and 6:30 a. m., except by special permission 
of the Engineer.
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The Contractor shall, in addition to observing all city or 
town ordinances relating to storage and handling of explos-
ives, as required in Article X, also conform to any further 
regulations which the Commissioners or their Engineer may 
deem necessary in this respect.

S e c t . 17. The Contractor is to furnish sufficient pump- D rain age, 

ing plant, and is to provide and maintain drainage in the 
trench and other excavations satisfactory to the Engineer; 
water is not to be allowed to rise on any masonry until mor-
tar has set to the satisfaction of the Engineer, and no stream 
of water shall be allowed to flow over the masonry until such 
time as the Engineer may direct.

All water pumped or bailed from the trench or other ex- ^ ster?al°f 
cavations shall be conveyed to a suitable point of discharge' 
in a manner satisfactory to the Engineer.

S e c t . 18. Care shall be taken not to move, without the 
consent of the Engineer, any sewers, drains, water or gas stru ctures, 

pipes, or other structures; and in crossing these or in run-
ning parallel with or near them they shall be sustained 
securely in place until the work is completed.

Whenever it is necessary to interfere with said structures, 
the Contractor shall maintain their respective services, and 
if necessary for that purpose shall lay temporary water, gas 
or other pipes. He shall repair all damages done to any of 
said structures, and shall keep them in repair until six 
months after the-completion of the work on the section. He 
shall leave them in as good condition as they were previous 
to the commencement of the work.

I f  so directed by the Engineer, permanent changes of loca- in
tion of said structures, not indicated on the plans or in the 
specifications, shall be made by the Contractor to meet the 
requirements of the sewer and appurtenances, and new work, 
shall be added when necessary to leave all in good working,
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ment order. The cost of such permanent changes, not indicated
r 6 S «  , -I # 0  7

on the plans or in the: specifications, is to be paid for as 
extra.work, on the valuation of the Engineer and depending 
upon his decision as to whether the work done is or is not 
included in the work required of the Contractor under this 
contract. Any damage done or caused to said pipes or other 
existing structures by act or neglect on his part is to be paid 
for by the 'Contractor.'

vai anday‘ Se c t . 19. The Contractor shall remove the existing
cem ent. 1 l j. * l i ®plank or timber roadway on Hamburg Place from a point 

near Avenue L to beyond the grade crossing of the Central 
Railroad of New Jersey, and relay the plank or timber road- 
way upon a foundation prepared, by regrading or otherwise, 
along the northerly side of Hamburg Place between the 
limits above stated. The removal of this plank or timber 
roadway, from its present position to the new location de-
signated, shall be done as one piece of work, at such a time, 
either at night or on Sunday, as to be of least inconvenience 
to traffic, and at a time prior to the disturbance of the street 
surface for any construction work hereunder. At the com-
pletion of the construction work and at a suitable time after 
the refilling and settlement of trenches and other excava-
tions, the Contractor shall remove the plank or timber road-
way from its temporary location along the northerly side of 
the street and relay it in its original location. The Contrac-
tor shall maintain this roadway in its temporary location 
and replace it in its original location, at the completion of 
his work, in a condition at least equal to that in which he 
found it and acceptable to the Engineer. The Contractor 
shall furnish for the maintenance and for the replacement 
such new plank, railroad ties or timber material as may be 
required.

sing The Contractor shall arrange with the Central Railroad
of New Jersey, at his own expense, for the removal and re-
placement of the grade-crossing gates and the gate-tender’s
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house at Hamburg Place and plank crossing of tracks, so as 
to admit the transference of traffic to the northerly side of 
Hamburg Place during the construction of the work under 
this contract.

Payment for the work done and materials furnished un- I
der this section shall be included in that made under Article 
X V III, Item 1.

F iim m a.

S e c t . 20. The sewer in trench shall be backfilled with 
such of the excavated material and in such order as may be 
from time to time directed by the Engineer. Wherever he 
deems the excavated material unsuitable, he may require the 
Contractor to furnish suitable material, to be paid for in 
accordance with Article X V III, Item 6, unless otherwise 
provided for. The backfilling up to the springing line of 
the sewer shall be done before the arch is turned, and the 
bracing inside the sewer shall be left in place until the re-
moval is directed by the Engineer. The backfilling must be 
brought up evenly on both sides of the sewer, so that no un-
balanced pressures can be thrown upon the masonry. The 
sewer invert and1 its side walls shall be braced, if so required, 
and the work of backfilling shall be so conducted as not to 
disturb the masonry.

The surfacing of ground and streets and elsewhere shall 
in all cases be left in as good condition as it was previous to 
the commencement of the work; when of gravel or broken 
stone, it shall be well rolled with a heavy roller; and the 
whole work of refilling and resurfacing shall be done, as far 
as possible, in a manner to prevent after settlement.

The Contractor shall keep the surface over and along the 
trench excavation in a safe and satisfactory condition for a 
period of six months after the work contemplated in this
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contract is completed, and shall be responsible for any acci-
dent that may occur on account of the defective condition of 
such surface.

All surfaces and all structures in the vicinity of the 
work shall be protected, and if injured shall be repaired or 
replaced. All trees in the vicinity shall be protected. The 
Contractor shall assume all risk and damage, if any, from 
loss or injury to trees in the vicinity of the work.

As the work progresses, all rubbish or refuse and all un-
used materials and tools shall be removed at once from the 
ground. Wherever the clearing of rubbish or the repairing 
of street surfaces, fences or other damage is neglected, the 
Engineer will give notice to that effect to the Contractor: 
and if said rubbish be not removed or said repairing be not 
done within three days thereafter, or if the Contractor does 
not at once take the necessary precautions to ensure safety 
to travel, the Engineer may employ other parties to do such 
work, and the expense thus incurred will be deducted from 
any moneys due or that may become due the Contractor.

S e c t . 21. Eo excavated1 material except road surfaces 
and a limited amount of sand and gravel to be used for 
masonry, the limit of which shall be determined by the En-
gineer, shall be left on streets or other surfaces, bu't such 
material shall be either backfilled or carted away as fast as 
taken out. Surplus material shall be removed by the Con-
tractor unless claimed by the Commissioners or others en-
titled thereto.

M a t e r i a l s  a n d  W o r k m a n s h i p .

C e m e n t .

S e c t . 2 2 .  Portland cements shall be used in the work. 
They shall be of the best American brands. They shall be 
subject to inspection and rigorous tests by the Engineer.
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Iü  general, tests will conform to the methods recommend- Tests- 
ed by the Committee of the American Society of Civil Em 
gineers in “Uniform Tests of Cement*”

Hone shall be used or remain on the work but that'which 
has been approved by the Engineer.

The Contractor shall at all times keep in store at some storage , 

convenient point near the Work a sufficient quantity of 
cement to allow ample time for tests to be made without de-
lay to the work of construction.

Thè Engineer shall be notified at once of each delivery 
of cément. I t  shall be stored in tight buildings, and each 
cask or package must be raised several inches above the 
ground by blocking or otherwise.

M o r t a r .

Se c t . 23. Mortar shall be prepared by mixing cement composite 
in perfect condition with clean, moderately coarse, sharp 
sand, free from foreign matter, and clean water, all to be of 
quality satisfactory to the Engineer.

Unless otherwise directed by the Engineer, these ingredi- standard! 
ents shall be mixed in the following proportions i For con-
crete work, one part of cement to two parts of sand ; for 
brick work, in manholes, One part of cement to three of sand.

When ordered by the Engineer, the above proportions change 
shall be varied, and he shall make what in his judgment is 
a fair compensation for each change. The mortar shall be 
freshly mixed for the work in hand. Ho mortar shall be 
used that has become hard and set.

C o n c r e t e .

S e c t . 24. Concrete shall be composed of clean screened Compositìoj 
gravel or broken stone, four parts, mixed with mortar of the 
quality and quantity above described. The concrete shall be 
mixed ih approved mechanical mixers, unless, for small 
amounts, otherwise permitted by the Engineer.
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The mixing in each batch shall be first dry and then of 
the wet materials to the satisfaction of the Engineer.

The gravel or broken stone shall vary in size from *4 inch 
in diameter to l 1/^ inches in diameter, and its size shall 
vary so that, in the mixture of one part of cement, two 
parts of sand and four parts of stone, the void spaces in the 
stone shall be completely filled with mortar.

The concrete when placed in the trench must be so manip-
ulated, compressed and tamped as to form a compact, dense 
concrete of the best quality, with all the interstices between 
the stones entirely filled with mortar. Should voids be dis-
covered when the forms are taken down, the defective work 
is to be removed and the space refilled with rich concrete or 
mortar within 24 hours thereafter, in a manner satisfactory 
to the Engineer. After the concrete is in place, care shall 
be taken to prevent any stress therein tending to injure it.

Centers satisfactory to the Engineer, made to fit the 
curves and shapes of the work, and satisfactory moulds and 
forms shall be provided and used by the Contractor, and 
when they lose their proper dimensions or shapes they shall 
be replaced by others. They shall be clean when used. They 
shall be satisfactorily supported and shall remain in place 
a time satisfactory to the Engineer, before striking.

The forms shall be set true to lines; shall be firmly se- 
cured, so that they will not get out of place while the masonry 
is being laid; shall be smooth, and so tight that none of the 
liquid in the mortar can escape.

When the work is done under such conditions that mortar 
in the masonry is liable to freeze, the Contractor shall at 
his own expense thoroughly heat the concrete materials and 
the water, and shall thoroughly protect the masonry from 
damage by rain and frost before and after laying. N o  work 
shall be done on masonry when the physical conditions are 
such, in the opinion of the Engineer, that good work cannot 
be secured.

/
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In  joining new concrete masonry to old, such provisions, Bonding, 

shall he made of steps, dovetails or other devices as may be 
prescribed, and the old masonry shall be thoroughly cleaned 
and roughened before the new is joined to it.

The quantity of concrete to be paid for will be determined Measurement! 

by number of cubic yards actually built in conformity to the 
plans and the orders of the Engineer.

Where excavations in trenches or other excavations’ are 
made outside the limits defined on plans, they shall be filled 
by the Contractor at his own expense by rock filling, con-
crete satisfactory to the Engineer, or gravel filling, as 
directed.

B r i c k  M a s o k r y .

S e c t . 2 5 .  The sewer manholes shall be built of brick w h e n  used, 

laid in Portland cement mortar, one part cement to three 
parts sand, of size and dimensions shown on contract draw-
ings.

The brick shall be of fair quality, of compact texture, with brick, 

crushing strength not less than 5,000 pounds per square inch.

They shall equal samples of brick in the Engineer’s office 
marked “Samples of Brick for Use in Manholes in the Pas-
saic Valley Main Intercepting Sewer.”

Competent mechanics shall he employed for laying this meChanics. 

work.
The outside of the manholes shall be plastered with %- Piaster coat, 

inch thickness of Portland cement mortar, of the quality 
used in laying the manholes. The quantity of brickwork to 
be paid for will be determined by measurements or estimates M easurem ent 

of number of cubic yards actually built in conformity to the 
drawings and to the orders of the Engineer.
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I r o n w o r k  list M a s o n r y .

S e c t . 26, The Contractor shall build into the masonry 
wherever required; and in the manner directed; ironwork 
that may be furnished by the Commissioners, consisting of 
manhole steps and manhole frames and covers.

The price for the work is to be included in the price bid 
for concrete and brick masonry.

S t r u c t u r e s .

S e c t . 27. The foundation of the sewer, in trench, and 
for special structures and connecting sewers, may be earth 
or timber, according to local conditions. The precise char-
acter of the foundation and the section at any given point 
cannot be determined in advance, but will be decided upon 
by the Engineer as occasion demands.

S e c t . 26. Where required by the Engineer, drainage 
shall be effected by an underdrain pipe below the sewer. 
The underdrain shall be of ample size to safely provide for 
the drainage as found in the trench or other excavations, and 
shall be laid to line and grade given by the Engineer. It 
shall be Akron or equivalent drain pipe, straight and sound; 
it shall be carefully bedded and surrounded by broken stone 
or gravel, and the joints made tight enough to prevent gravel 
or sand from passing through. I f  necessary, the joints shall 
be wound with thin cloth.

The whole cost of excavation, furnishing, laying, winding 
aiid refilling around the pipe is to be included in the price 
bid per linear foot of trench (Article X V III, Item 1 ).

S e c t . 29. The Contractor must exercise great care to 
prevent the material under this sewer from washing away, 
and the pumps must be shifted frequently to avoid drainage 
from too long a distance.
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All drainage pipes must be led to drainage wells outside Pump well£i- 
the trench, and after pumps are shut down the drains must 
be securely sealed off at the wells.

The masonry work shall be satisfactorily watertight;An watertight 
addition to the general good quality of the concrete in the 
sewer, the whole upper face of the concrete, in the trench, 
shall be thoroughly plastered with a %-inch thickness of seweru^he 
standard Portland cement mortar. The cost of this plaster-
ing is to be included in price bid per cubic yard of concrete.

S e c t . 3 0 .  The inside of the sewer shall be scraped and sew ers, 

neatly pointed and left sound and smooth.

As fast as the work is completed the sewer shall be care-
fully cleaned and kept free from all refuse or rubbish.

G e n e r a l  S e c t i o n s .

S e c t . 31. Whenever the Contractor is not present in any orders, 

part of the work where it may be desired to give directions, 
orders may be given by the Engineer, and shall be received 
and obeyed by the superintendent or foreman who may have 
charge of this particular work in reference to which orders
are given.

S e c t . 32. Necessary sanitary conveniences for use of 
laborers on the work, properly secluded from public observa-
tion, shall be constructed and maintained by the Contractor 
in such manner and at such points as shall be approved by 
the Engineer, and their use shall be strictly enforced.

The buildings, shanties or other structures for housing the Shanties, 
men will be permitted only at such places as the Engineer 
shall approve, and the sanitary condition of the grounds in 
or about such shanties or other structures must at all times 
be maintained in a manner satisfactory to the Engineer.
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S e c t . 33. On or before the completion of the work, the 
Contractor shall, without charge therefor, thoroughly clean 
the interior of the sewer, tear down and remove all buildings 
and other temporary structures built by him, remove all 
rubbish of all kinds from grounds which he has occupied, 
and leave the line of work in clean and neat condition.

Se c t . 34. The Contractor shall neither permit nor suL 
fer the introduction or use of spirituous liquors upon or 
about the work embraced in the contract or upon any of the 
grounds occupied by him.

S e c t . 35. The drawings and specifications are intended 
to be explanatory of each other, but should any discrepancy 
appear or any misunderstanding arise as to the import of 
anything contained in either, the explanation of the Engi-
neer shall be final and binding on the Contractor.

Any corrections of errors or omissions in plans and specifi-
cations may be made by the Engineer when such correction 
is necessary for the proper fulfillment of their intention as 
construed by him.

A r t . V. The Contractor shall commence work within 
ten days after the execution of this contract by the Com-
missioners, at such points as the Engineer may direct, and 
shall thereafter continue it at such points and in such order 
of precedence as the Engineer may from time to time direct.

No portion of the work in Hamburg Place between Jabez 
Street and Avenue E shall be executed in the interval de-
tween May 1 st and Labor Day. During this time the street 
surface shall be unbroken and the traffic uninterrupted.

t
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The rate of progress shall be such that the whole work 
shall be performed in accordance with the terms of this con-
tract on or before May 1 , 1915, unless and except as any 
part may be delayed under the provisions of Article IX.

The time in  which the whole of this contract is to he per-
formedl, and the work is to he completed, is of the essence of 
this agreement.

A r t . 'VI. The Commissioners and the Engineer, agents, 
and employees of the Commissioners, may, for the purposes 
already specified, and for any other purposes, enter upon 
the work and the premises used by the Contractor, and the 
Contractor shall provide safe and proper facilities therefor; 
The other Contractors of the Commissioners may also, for 
all the purposes which may be required by their contracts, 
enter upon the work and the premises used by the Contrac-
tor.

Any differences or conflicts which may arise between the 
Contractor and other Contractors of the Commissioners in 
regard to this work shall be adjusted and determined by the 
Engineer.

A r t . V II. The inspection of the work shall not relieve 
the Contractor of any of his obligations to fulfill his con-
tract as herein prescribed, and any defective work shall be 
made good and unsuitable materials may be rejected, not-
withstanding that such work and materials have been pre-
viously overlooked by the Engineer and accepted or esti-
mated for payment. I f  the work or any part thereof shall 
be found defective at any time before final acceptance of the 
whole work, the Contractor shall forthwith make good such 
defect, in a manner satisfactory to the Engineer, and if any 
material brought upon the ground for use in the work, or 
■selected for the same, shall be condemned by the Engineer 
as unsuitable, or not in conformity with the specifications,
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the Contractor shall forthwith remove such materials from 
the vicinity of the work. Nothing in this contract shall be 
construed as vesting in the Contractor any right o f property 
in the materials used after they have been attached or affixed 
to the work or the soil, but all such m aterials shall, upon 
being so attached or affixed, become the property of the Com-
missioners.

A b t . V III . The Contractor shall employ only compe-
tent men to do the work, and whenever the Engineer shall 
notify the Contractor, in writing, that any man on the work 
is, in his opinion, incompetent, unfaithful, disorderly or 
otherwise unsatisfactory, such a man shall be discharged 
from the work, and shall riot again be employed om it, ex-
cept with the consent of the Engineer.

A b t . IX . The Commissioners may delay the beginning 
of the work or any part thereof if they shall not have ob-
tained possession of the land in or upon which the same is 
to be performed. The Contractor shall have no claim for 
damages on account of such delay, but shall be entitled to 
so much additional time wherein to perform and complete 
this contract on his part as the Engineer shall certify in 
writing to be just.

A b t . X . The Contractor shall keep himself fully in-
formed of all existing and future State and National laws 
and municipal ordinances and regulations in any manner 
affecting those persons engaged or employed in the work, or 
the materials used in the work, or in any way affecting the 
conduct of the work, either with respect to hours of labor 
or otherwise and of all such orders and decrees of bodies or- 
tribunals having any jurisdiction or authority over the same. 
44 any discrepancy or inconsistency is discovered in the- 
drawings, specifications or contract for this work in relation 
to any such law, ordinance, regulation, order or decree, he.
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shall forthwith report the. same to the engineer in. writing.
He shall at all times himself observe and comply with, and 
shall cause all. his. agents and employees to observe and com-
ply with, all such existing and future laws, ordinances,, reg-
ulations, orders and decrees; and shall protect and indemnify 
the Commissioners and their officers and agents against, any 
-claim or liability arising from or based on the violations of 
Any such law, ordinance, regulation, order or decree, whether 
by himself or his employees.

A k t . XX. The Contractor shall give his persoual atten- to°SUbiet or 
tion constantly to the faithful prosecution of the work, shall asslgn- 
keep the. same under his personal control and shall not . as- ' 
sign, by power of attorney or otherwise, nor sublet the work 
•or any part thereof, without the previous written consent 
of the Commissioners, and shall not, either legally or equit-
ably, assign any of the moneys. payable under this agree-
ment, or his claim thereto, unless by and with the like con-
sent of the Commissioners.

A r t . X II. The Engineer may make alterations in the Alterations 

line,, grade, plan, form, dimensions or materials of the work 
or any part thereof, either before or after the commence-
ment of construction; if such alterations diminish the quan-
tity of work to be done, they shall not warrant any claim for 
damages or for anticipated profits on the work that may be 
dispensed with ; if they increase the amount of work, such 
increase shall be paid for according to the quantity actually 
done and at the price stipulated for such work under .this 
-contract.

. A r t . X III. The Contractor shall take all responsibility 
■of the work, and take all precautions for preventing injuries indemnity, 
to persons and property in or about the work; shall bear all 
•losses restilting to him On account of the amount or char-
acter- of the work, or because the nature of the land in or 
on which the work is done is different from what was esti-
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mated or expected, or on account of the weather, elements 
or other cause; and he shall assume the defense of, and in-
demnify and save harmless, the Commissioners and their 
officers and agents, from all claims relating to labor and ma-
terials furnished for the work; to inventions, patents and 
patent rights used in doing the work; to injuries to any 
person or corporation received or sustained by or from the 
Contractor and his employees in doing the work, or in con-
sequence of any improper materials, implements or labor 
used therein; and to any act, omission or neglect of the 
Contractor and his employees therein.

A e t . X I V . I f  the work to be done under this contract 
shall be abandoned, or if this contract or any part thereof 
shall be sublet without the previous written consent of the 
Commissioners, or if the contract or any claim thereunder 
shall be assigned by the Contractor otherwise than as herein 
specified, or if at any time the Engineer shall be of opinion, 
and shall so certify in writing to the Commissioners, that the 
conditions herein specified as to the rate of progress are not 
fulfilled, or that the work, or any part thereof, is unneces-
sarily or unreasonably delayed, or that the Contractor has 
violated any of the provisions of this contract, the Commis-
sioners may notify the Contractor to discontinue all work or 
any part thereof; and thereupon the Contractor shall discon-
tinue such work or such part thereof as the Commissioners 
may designate, and the Commissioners may thereupon by 
contract or otherwise, as they may determine, complete the 
work, or such part thereof, and charge the entire expense of 
so completing the work or part thereof to the Contractor ; 
and for such completion the Commissioners for themselves 
or their contractors may take possession of and use or cause 
to be used in the completion of the work or part thereof any 
of such materials, animals, machinery, implements and tools 
of every description as may be found upon the line of said 
work.
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All expenses charged under this article shall be deducted 

and paid by the Commissioners out of any moneys then due 
or to become due the Contractor under this contract, or any 
part thereof ; and in such accounting the Commissioners 
shall not be held to obtain the lowest figures for the Work of 
completing thè contract or any part thereof, or for insuring 
its proper completion, but all sums actually paid therefor 
shall be charged to the Contractor. In  case the expenses so 
charged are less than thè sum which would have been pay-
able under this contract if the same had been completed by 
the Contractor, the Contractor shall be entitled to receive the 
difference ; and in case such expenses shall exceed the said 
sum, the Contractor shall pay the amount of the excess to 
the Commissioners.

A r t . XV. The Contractor shall pay to the Commission-
ers all expenses, losses and damages, as determined by the 
Engineer, incurred in consequence of any defect, omission 
or mistake of the Contractor or his employees, or the making 
good thereof, and shall also pay for each and every day that 
he shall be in default in completing the work, as herein pro-
vided, the sum of twenty dollars ($20), which sum is hereby 
agreed upon, not as a penalty, but as the damages which the 
Commissioners will daily suffer by reason of such default.

Ar t . XVI. The Contractor shall do any work not herein 
otherwise provided for, as authorized by resolution of the 
Commissioners,-and when and as ordered, in writing, by the 
Engineer or his agents specially authorized thereto in writ-
ing (provided that extra work estimated to cost less than 
$100 neèd not be authorized by the Commissioners), and 
shall, when requested by the Engineer so to do, furnish item-
ized statements of the cost of the work ordered and give the 
Engineer access to accounts, bills and vouchers relating 
thereto. If  the Contractor claims compensation for extra 
work not ordered as aforesaid, or for any damage sustained, 
he shall, within one weék after the beginning of any such
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work or -of the sustaining of any such damage, niake a writ-
ten statement of the nature of the work performed or dam-
age sustained, to the Engineer, and; shall, on or before the; 
fifteenth day of the month succeeding that o,n which* any such 
extra work shall have been done or any such damage shall 
have been sustained, file with Ihe Engineer an itemized 
statement of the details and amount of such work or damage ; 
and unless such statements shall be made as so required, his. 
claim for compensation shall be forfeited and invalid, and 
he shall nut be entitled to payment on account pf any such 
work or damage.

The determination of the Engineer shall be final upon all! 
questions of the amount and value of extra work.

A r t . XVII. The Commissioners may keep ‘any moneys 
Which\would otherwise be payable at any time hereunder^ 
and apply the same, or so much as may be necessary there-
for, to the payment of any expenses, losses or damages in-
curred by tfie Commissioners, and determined as herein 
provided, and may retain, until all claims are settled, so* 
much of such moneys as the Commissioners shall be of opin-
ion will be required to settle all 'claims against the Commis-
sioners and their officers and agents, specified in Article 
X III, and .all claims for labor on the work, and also all 
claims for materials used in the work, or the Commissioners 
may make such settlements and apply thereto any moneys 
retained under this contract. If  the moneys retained under 
this contract are insufficient to pay the sums found by the- 
Commissioners to be due under the claims for labor and ma-
terials, the Commissioners may, at their discretion, pay the 
same, and the Contractor shall repay to the Commissioners 
all sums so paid out. The Commissioners may also, with 
the written consent of the Contractor, use any moneys re-
tained, due or to become due under this contract, for the 
purpose of paying for both labor and materials for the
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work, for which claims have not been filed in the office of 
the Commissioners. While it is understood that the security 
required to be given by the Contractor is furnished by the 
Contractor by his giving the bond accompanying this con-
tract, the Commissioners may, nevertheless, if they shall 

■ deem it just<an4 equitable so to do, cause any moneys re-
tained, due or to become due to be held and applied to. the 
payment for labor or materials for which security is required 
under the provisions of said section.

Ak t . X V III. The Commissioners shall pay and the 
"Contractor shall receive as full compensation for everything 
furnished and done by the Contractor under this contract, 
including all work required but not included in the items 
hereinafter mentioned, and also for all loss or damage aris-
ing out of the nature of the work aforesaid, or from the ac-
tion of the elements, or from any unforeseen obstruction or 

•difficulty encountered in the prosecution of the work, and 
for all risks of every description connected with the work, 
and for all expense incurred by or in consequence of the sus-
pension or discontinuance of the work as herein specified, 
.and for well and faithfully completing the work, and • the 
whole thereof, as herein provided, as follows:

Item 1 .—For earth excavation and refilling, in trench, 
above sewer grade, for 150-inch concrete sewer, and includ-
ing excavations and refilling for manholes, branches and all 
other structures appertaining to the sewer not otherwise 
specified; for furnishing, excavating for and laying under- 
drain ; for disposal of material by removal, or by refilling of 
trenches, rolliiig, ramming; and watering when required; in-
cluding sheeting and shoring, bridging and fencing, and re-
moval of same; for all diking; for all pumping or bailing, 
or otherwise disposing of water; for all protection and re-
storation of buildings, fences, existing sewers, cisterns, cul-
verts, water pipes, gas pipes, house drains, etc.; for removal,

P rices for 
work.
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maintenance and replacement of plank or timber roadway, 
grade-crossing gates, etc., as specified in Article IV , Section 
19 ; for all resurfacing of streets, accommodation and protec-
tion of travel ; and all other incidental work, the sum of . .

per linear foot.

Item  2.—-For all concrete masonry, in trench, in place, 
made with Portland cement mortar, including all plastering 
of same, all forms, and all setting of iron work; and for all

incidental work, the sum o f ....................................................

. ....................................................

($•<*•.................. ) per cubic yard.

Item  3.— For all brick masonry, in manholes, laid with 
Portland cement m ortar, including all plastering, all tem-
plets, and all setting of iron work; and for all incidental

work, the sum of ....................................I ...........................................*

) per cubic yard.
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Item 4.—For all rock excavation, in trench or in excava- 
tions for special structures, as outlined in Article IY, Sec-
tion 15, including disposal of material by removal or other-
wise as may be required; and for all incidental work, the

sum of

<2 ^
($ . .  ) per cubic yard.

Item 5.—For all lumber used and for all sheeting and 
shoring, in trench or in excavations for special structures, 
left in place by order of the Engineer, the sum of twenty 
dollars ($20) per thousand feet B. M. so left in place up 
to 200,000 feet B. M., will be paid. I f  more than 200,000 
feet B. M. is left in place by order of the Engineer, the fair 
market value of the quantity in excess of that amount will 
be paid. I f  lumber so used for sheeting and shoring is re-
quired to be cut, and one-half or more in length is so left in 
place, the whole amount of such lumber will be included in 
the measurement and paid for; if less thaii half of the whole 
length is left in place, double the amount left in place will 
be paid for. Lumber used for sheeting and shoring and not 
required to be left in place by the Engineer will not be paid 
for.

Item 6.—For extra work, if any, performed in accordance 
with Article XVI, the reasonable cost of the work, as deter-
mined by the Engineer, whose determination shall be final, 
plus 15 per cent, of such cost.

Ak t . XIX. The Engineer shall, once in each month, 
make an estimate in writing of the total amount of the work 
done to the time of such estimate, and the value thereof. 
The Commissioners shall retain fifteen per cent, of such esti-

E stim a tes and 
paym ents.
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mated value as part security for the fulfillment of this con-
tract by the Contractor, and shall monthly pay to the Con-
tractor, 'while carrying on the work, the balance not retained 
as . aforesaid, after deducting therefrom all previous pay-
ments and all sums to be kept or retained under, the pro-
visions of this contract. No such estimate or payment shall 
be required to be made when, in the judgment of the Engi-
neer, the total value of the work done since the last estimate 
amounts to less than five thousand’dollars' ($5,0’0‘(J)‘. ’ Pay-
ment may at any time be withheld if the work is not pro-
ceeding in accordance with the contract.- The Commission* 
ers may, if they deem it expedient so to do, cause estimates 
to be made more frequently than once each months and they 
may cause payments to be made more frequently to the Con-
tractor. The Commissioners may at their /option retain, 
temporarily-or permanently, a smaller amount than as afore-
said, and may cause the Contractor to be paid, temporarily 
or permanently, from time to time during the progress of 
the work, such portion of the reserve as they deem prudent.

The Engineer shall, as soon as practicable after the com-
pletion of this contract, make a final estimate of the amount 
of work done thereunder and the value of such work; and 
the Commissioners shall, within sixty-five days after such 
final estimate is so made, and is approved by the Commis-
sioners, pay the entire sum so found to be due hereunder,. 
after deducting therefrom all previous payments and all 
amounts to be kept and all amounts to be retained under the 
provisions of this contract, including the five per cent." of 
the amount of the contract to be retained as hereinafter pio- 
vided for the making of repairs. All. prior partial estimates 
and payments shall be subject, to correction in the final esti-
mate and payment.

A r t , XX. The Commissioners may retain out of the- 
moneys payable to the Contractor under this contract the 
sum of five per cent, on the amount thereof, and . may ex-



37

pend the same, in the manner hereinafter provided for, in 
making snch repairs on said work as the Engineer may deem 
expedient.

If, at any time during a period of six months from the 
date of the final completion of the work contemplated in this 
contract, as determined by the Engineer, any part of such 
work shall, in the opinion of the Engineer, require repair-
ing, the Engineer may notify the Contractor, in person or 
by mail, to make the required repairs. I f  the Contractor 
shall neglect to make such repairs to the satisfaction of the 
Engineer within three days from the date of giving or mail-
ing such notice, then the Engineer may employ other persons 
to make the same. The Commissioners shall pay the ex-
penses of the repairs out of the sum retained for that pur-
pose. And upon the expiration of the said period of six 
months, provided that the work shall at that time be in good 
order, the Contractor shall he entitled to receive the whole 
or such part of the sum last aforesaid as may remain after 
the expense of making the said repairs, in the manner afore-
said, shall have been paid therefrom.

I t  is, however, agreed that the Commis3ioners may apply 
or keep the sum so retained to or for the payment of other 
claims arising and made payable by the Contractor under 
the provisions of this contract, hut remaining unsatisfied.

A r t . XXI. Xeither the inspection of the Commission- waiver, 
ers, or Engineer, or any of their employees, nor any Order, 
measurement or certificate by the Engineer, nor any order 
by the Commissioners for the payment of money, nor any 
payment for, nor acceptance of, the whole or any part of 
the work by the Engineer or Commissioners, nor any exten-
sion of time, nor any possession taken by the Commissioners 
or their employees, shall operate as a waiver of any provision 
of this contract, or of any power herein reserved to the Com-
missioners, or any right to damages herein provided; nor
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shall any waiver of any breach of this contract be held to be- 
a waiver of any other or subsequent breach. Any remedy 
provided in this contract shall be taken and construed as 
cumulative, that is, in addition to each and every other' 
remedy herein provided ; and the ‘Commissioners shall also- 
be entitled as of right to a writ of injunction against any 
breach of any of the provisions of this contract.

A r t . X X II. Xo person or corporation, other than the 
signer of this contract as Contractor, now has any interest 
hereunder, and no claim shall be made or be valid, and 
neither the Commissioners, nor any member or agent thereof,, 
shall be liable for, or be held to pay, any money, except as. 
provided in ARTICLES XI, XIV, X V III, X IX  and XX. 
The acceptance by the Contractor of the last payment made 
as aforesaid, under the provisions of ARTICLE XX, shall 
operate as and shall be a release to the Commissioners and 
every member and agent thereof, from all claim and liability 
to the Contractor for anything done or furnished for, or re-
lating to, the work, or for any act or neglect of the Com-
missioners or of any person relating to or affecting the work, 
except the claim against the Commissioners for the remain-
der, if any there be, of the amounts kept or retained as pro-
vided in ARTICLE XVII.



39

In  Witness Whereof, the said Passaic Valley Sewerage 
•Commissioners have caused their corporate seal to be hereto 
.affixed, and these presents to be signed by its Chairman and

Clerk, and the said ...................................

the Contractor, hereunto set /^C^A^diand , in triplicate,

this. ........ day of. the year nine

teen hundred and thirteen.

PASSAIC VALLEY SEWERAGE COMMISSIONERS,

Chairman.

Attest:

A ttest:

/" 2S~ aJ°, ¿ 0  *
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BOND.

K n o w  A l l  M e n  B y  T h e s e  P r e s e n t s . That

are held and firmly bound unto the Passaic Valley Sewer-
age Commissioners in the sum of twenty thousand dollars 
($20,000) lawful money of the United States of America, 
to be paid to the Passaic Valley Sewerage Commissioners, 
for which payment, well and truly to be made, they bind 
themselves and their respective heirs, executors and admin-

istrators

jointly and severally, firmly by these presents.

W h e r e a s , the said principal. . ha~i made a contract with 
the Passaic Valley Sewerage Commissioners bearing date

the. . . . . .  day of. <0$^ nineteen hundred
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:and thirteen, for constructing the central portion of Section 
6 of the Passaic Valley Main Intercepting Sewer in the 
-City of Newark in New Jersey:

Now, t h e  Co n d i t i o n  o f  T h i s  O b l i g a t i o n  i s  S u c h , 
That if the said principal. . shall well and truly keep and 
perform all the obligations, agreements, terms and condi

tions of this said contract o n ^ ^ ^ ^ V ...............part to be
kept and performed and shall also pay for all labor per-
formed and furnished and for all materials used, in carry-
ing out of said contract, then this obligation shall be void; 
otherwise it shall remain in full force and virtue.

I n  W i t n e s s  W h e r e o f , we hereunto set our hands and

.seals on this. . <£<iL........ day of. ., nineteen

hundred and thirteen. "

. . .  (Seal) 

(Seal)

• • (Seal)

t (Seal)
Attest:
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EXHIBIT 1.

Chart showing record of cars arriving 
at and departing from East Ferry and 
Magazine Streets.
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EXHIBIT 2.

Chart showing record of cars at Ham 
burg Place and Avenue L.
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EXHIBIT 4.

Chart showing record of cars at Ham 
burg Place and Avenue L.
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Exhibit No. 1 for Complainant, Public 
Service Railway Company.





New Jersey Court of Errors and Appeals

Between
P u b l i c  Se r vi c e  Ra i l w a y  Co m -

p a n y ,
C om plainant-R espon dent.

and

J a m e s  S. F ra ze r  and  Se l b e n  | On B ill, etc.
D. B u r c h e n a l ,  tra d in g  as - O n A ppeal from
F r a ze r  & B u r c h e n a l ,

I )ef endants-A ppellan ts,

and

P a s s a i c  V a l l e y  S e w e r a g e  
Co m m i s s i o n e r s ,

R espon dents.

Decree in  
Chancery.

B R I E F  F O R  F R A Z E R  A N D  BXJR- 
C H E N A L , D E F E N D A N T S  - A P P E L -
L A N T S .

S tatem en t of F acts.

T his is  an  appeal from  th e  C o u rt of Chancery 
On A ugust 22, 1913, the defendants, F raze r and 
B urchenal, en tered  in to  a co n trac t w ith  th e  le  
spondent, P assa ic  V alley Sew erage Com m issioners, 
for the  construction  of th e  cen tra l po rtion  of Sec-
tion  6 of the  P assaic  V alley T ru n k  Sew er located 
in  the  C ity of N ew ark, and  ru n n in g  from, a po in t 
in  H am burg  P lace about 300 feet south  of the g rade  
crossing of the C en tra l R ailroad  Com pany of New 
Jersey, then no rth erly  th rough  H am burg  P lace to
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a po in t n e a r (abou t 150 feet) no rthw est of Avenue 
L-—a to ta l  d istance  of 1,400 feet (E xh ib its , p. 1 ).

The sew er as located by the P assa ic  V alley Sewer* 
age Com m issioners ra n  n e a r th e  cen ter of H am -
bu rg  P lace, so th a t  the  m ost n o rth erly  300 feet 
thereof passed u n d er ce rta in  tra c k s  of the P ub lic  
Service R ailw ay Com pany also  located in  H am burg  
P lace  (case, p. 24, 11. 20-30). Of these trac k s  the  
po rtion  thereof ly ing  n o rth  of A venue L  (abou t 
150 fe e t) w ere being used in  op e ra tin g  cars easterly  
on H am burg  P lace and  n o rth erly  on A venue L, 
w hile the  rem ain ing  200 feet of trac k s  ly ing  south  
of Avenue L w ere dead end track s  (b lue p rin t, Case, 
p. SV2 ; case, p. 26, 11. 36-40; p, 27, 11. 1-10).

The co n trac t betw een the  Passaic  V alley Sew er-
age Com m issioners and the  defendants, F ra z e r  and 
Burc-lienal, provided th a t  th e  w ork of bu ild ing  th is  
po rtion  of the  sew er should be done by th e  open 
c u t m ethod (E xh ib its , p. 1 ; case, p. 17, 11. 28-35), 
th a t is  to say, by excavating  an open trench , bu ild -
ing  th e  sewer, and  filling in  th e  trench.

In  A pril, 1914, the  defendants, F ra z e r  and  B urch- 
enal, hav ing  finished th e ir  w ork w ith  th e  exception 
of th a t  po rtion  of the  sew er to  be constructed  be-
neath  th e  track s  of the  Pub lic  Service R ailw ay 
Com pany, notified the  com pany to  rem ove its  
track s, poles an d  w ires tem p o rarily  w hile they com-
pleted  the  w ork called for and  in  the m an n er p ro -
vided by th e ir  co n trac t w ith  th e  Passaic  V alley 
Sew erage Com m issioners (case, p. 4, 1. 30; p. 5, 
p. 6, 11. 1-19). The P ub lic  Service R ailw ay Com-
pany  refused  to  do th is, and  filed the  bill of com-
p la in t which, a s  subsequently  am ended, p rayed  th a t  
the  P assaic  V alley Sew erage Com m issioners and  
F ra z e r  and  B urchenal be enjoined from  in te rfe rin g  
w ith  the  track s  located in  H am burg  P lace  as afo re-
said  (case, p. 8, 11. 1-27).

The com plainan t charged th a t  i t  w as en tire ly
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feasible fo r F ra ze r  and  B urchenal to  construct tlie 
sewer w ithou t in  any way in te rfe rin g  w ith  the  com-
p la in a n t’s tracks, e ith e r by tu n n el construction  or 
the  tem porary  su p p o rt of said  trac k s  d u rin g  the  ex-
cavation for said  sew er (case, p. 6, 11. 19-33), and  
th a t i t  w as th e ir  du ty  to  do so, and  if  necessary 
th a t F ra z e r  and  B urchenal w ere requ ired  by th e ir  
con trac t w ith  the P assaic  V alley Sew erage Com-
m issioners to erect a  tem porary  s tre e t railw ay  
around  the  excavation in  o rder th a t the  public serv-
ice of tran sp o rtin g  passengers, in which the com-
p la in an t was engaged, m ight be continued w ith -
ou t in te rru p tio n  (case, p. 3, 11. 28-40).

The Passaic  V alley Sewerage Com m issioners con-
tended th a t  in adop ting  the open, cu t m ethod of 
constructing  the sewer in  H am burg  Place, i t  exer-
cised the  d iscretion  com m itted to  i t  by th e  Legis-
la tu re  of New Je rsey  upon a consideration  of the 
cost of the construction  of said  sewer by said 
m ethod as com pared w ith  the cost of its  construc-
tion  by the  tunnel m ethod as well as to the  in te r-
ru p tio n  of the use of the  public s tre e t known as 
H am burg  P lace  necessarily  resu ltin g  from  the  
m ethod of construction  so adopted, and  th a t such 
determ ination  and  exercise of d iscretion  was rea -
sonable and  w as exclusively w ith in  i ts  ju risd ic tion  
and  final and  conclusive (case, p. 14, 11. 11-27).

A nd fu rth er, th a t  by its  co n trac t w ith F raze r and 
B urchenal i t  m ade express provision fo r the  p ro -
tec tion  and  m aintenance of the public u tilitie s  ex-
is tin g  in the public s tree ts  th rough  which the  said 
sew er w as to  be constructed , includ ing  the portion  
of H am burg  P lace  in  question (case, p. 14, 11. 28- 
35).

The defendants, F raze r and  B urchenal, denied 
th a t by v irtu e  of th e ir  con trac t o r otherw ise i t  w as 
th e ir  d u ty  o r obligation to  m ain ta in  the track s of 
the  Pub lic  Service R ailw ay Com pany or to erect a
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tem porary  s tree t ra ilw ay  s tru c tu re  in  order th a t 
the service in which the  com plainant w as engaged 
should no t be in te rru p te d  (case, p. 22, 11. 15-27).

A m otion fo r p re lim inary  in ju n c tio n  cam e on for 
hearing  before V ice-Chancellor E m ery  on Decem -
ber 28, 1914, and  he decided th a t  a tem porary  track  
a round  the  w ork should be b u ilt to  provide for the  
con tinua tion  of trave l d u rin g  the  construction  
period, the  expense of which, in  the firs t instance, 
should be borne by the  con trac to r, bu t w ithou t 
p rejud ice  to  the  c o n tra c to r’s rig h ts  on final h ear-
ing  to claim  from  e ith e r the Pub lic  Service R a il-
way Com panv o r the  P assaic  V alley Sew erage Com-
m issioners reim bursem ent of the  whole o r of any 
p a r t  of the money expended (case, p. 80, 11. 32-40; 
p. 81, 11. 1-17). A n o rder was en tered  (case, p. 
84) and an in junc tion  issued accordingly.

L a te r i t  w as s tip u la ted  and agreed th a t  the  case 
should be heard  on final hearing  upon the  bill, a n -
swer, and  affidavits filed in th e  case (case, p. 87, 
11. 20-40). The case cam e on and w as heard  by 
V ice-Chancellor How ell on A pril 17th, 1916, and  
in  an opinion filed Ju n e  23, 1916, he decided th a t 
the  reasonable ac tu a l cost of tak in g  u p  the  tracks, 
of lay ing  tem porary  track s  and  of res to rin g  the  
s itu a tio n  a fte r  th e  fin ishing of the  sewer should be 
paid  by th e  co n trac to r (case, p. 89-100; p. 100, 11. 
11-18). On J u n e  28, 1916, a final decree w as en -
tered  in  accordance w ith  the  opinion (case, p. 101) 
from  which decree th is  appeal is  taken.

The C om p lain an t’ s rights and obliga-
tions.

Bv the  b ill of com plain t i t  is  averred  th a t  the 
Ferry- S tree t and  H am burg  P lace  R ailroad  Com-
pany in  1892 consolidated w ith  the  N ew ark and 
South  O range H orsecar R a ilroad  Com pany u n d er 
the  nam e “N ew ark and  South  O range R ailw ay
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Com pany" and  some tim e in  the y ear 1893, u n d er 
and  by v irtu e  of an  ord inance of the  C ity  of New-
ark , passed A pril 14, 1893, b u ilt a double-track 
s tree t railw ay  in H am burg  P lace  in  connection 
w ith  its  s tree t ra ilw ay  th a t  ran  to  South  O range, 
and  th a t  thereafte r, in  1907, th e  said  N ew ark 
and  South O range R ailw ay Com pany w as m erged 
in to  the Public  Service R ailw ay Company, There 
a re  no proofs show ing ju s t  w hat righ ts , if any, the  
Public  Service R ailw ay Com pany have in H am -
burg  Place. C onsequently, th e  com plainan t has 
shown no rig h t to  m ain ta in  the  p resen t bill. The 
sta tem en t in the opinion th a t  the  po in t was no t 
m ade in  the  c o u rt l>elow is e rro r  (case p. 93, 11. 
28-40).

A ssum ing, however, fo r the purposes of a rg u -
m ent, th a t the track s  were law fully  th e re  a t  the  
tim e the  bill w as filed, i t  is perfectly  c lea r th a t  com-
p la in a n t’s r ig h ts  were subject to the  r ig h t of the 
S ta te , a c tin g  th rough  m unicipal agencies, to cause 
i t  to  remove its  track s  a t i ts  own expense when, as 
in  th is  case, i t  became necessary fo r the  construc-
tion  of o ther public im provem ents in th e  street.

In  D illon on M unicipal Corporations (F if th  E d i-
tion, Vol. I I I . )  Sec. 1271, the  a u th o r says:

“P ipes, conduits, ra ils  and  s tru c tu re s  
erected o r constructed  in  th e  city  s tree ts  
u nder a general g ra n t of au th o rity  to  use 
the  stree ts  th e re fo r are sub ject to  the  para- 
m oun t power and d u ty  o f  the c ity  to repa ir, 
a lte r  and  im prove the  s tree ts  as the city  in  
i ts  d iscretion  m ay deem proper, and  to  con-
s tru c t there in  sewers and o ther im prove-
m ents for the public benefit. T h is p a ra -
m ount pow er and du ty  of the  city  is clearly  
governm ental in its  n a tu re , and, in  m any 
cases a t least, form s a p a r t  of the  police 
pow er of th e  m unicipality . The decisions
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hold th a t  the g ran tee  of the  franch ise  has 
no cause of action  for any dam age which 
i t  m ay su sta in  by ac ts  of th e  city  in  reaso n -
ably perform ing  its  du ty  in  these respects.’'

In  K irb y , e t ah v The C itizen 's R a ilw ay  Co., 48 
M aryland, 168 (C ourt of A ppeals, 1877) th e  com-
pany under its  ch a rte r  and  th e  o rd inances of the 
c ity  of B altim ore  la id  dow n its  ra ilw ay  trac k s  
th rough  ce rta in  s tree ts  in  said  city  and  fo r some 
years had been exercising the easem ent of ru n n in g  
its  cars over said  tracks. The ap p e llan ts  under a 
co n trac t w ith  the  c ity  w ere abou t to  co n stru c t a 
sew er u n d er the bed of one of th e  s tre e ts  th rough  
which the appellee’s tra c k s  extended, and  gave i t  
notice  of th is  purpose, the  effect of which would 
be to  rem ove the  tra c k s  from  th e  s tre e t and  stop 
th e  opera tion  of th e  ra ilw ay  d u rin g  the  tim e re -
qu ired  for th e  com pletion of the  sewer. The a p -
pellee thereupon  filed a  bill fo r an  in ju n c tio n  to  
p reven t the  ap p ellan ts  from  rem oving the  ra ilw ay  
track s  of the  com plainan t and  from  in te rfe rin g  
w ith  the  use thereof by the  com plainan t, for the  
passage of its  ra ilw ay  cars. The bill averred  th a t  
th e  sew er could  be constructed  on the s tree t w ith -
o u t the  rem oval therefrom  of the  tra c k s  o r o b stru c t-
ing  th e  sam e, e ith e r by shoring  up  the  trac k s  in  
th e ir  then  position, or by rem oving them  to  one 
side of the s tree t ; th a t  both m odes w ere perfectly  
feasib le; and  th a t  th e  com plainan t w as w illing  th a t  
the  la t te r  p lan  should be adopted, provided th a t  i t  
be done a t the expense of the  • con tracto rs. The 
co u rt g ran ted  the  in junc tion , which w as reversed 
on th e  appeal.

Itoh-inson, J .,  s a id :

“The pow er to co n stru c t sewers is  ex-
pressly  conferred on the  city  au th o ritie s  by
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Sec. 835 of A rt] 4 of the  Code of Public  
Local Laws.

“ In  the  exercise of this; pow er they  have 
the  r ig h t no t only to  obstruct, bu t to  d is-
con tinue en tire ly  th e  use  of C arey S tre e t as 
a highw ay so long as i t  m ay be necessary fo r 
th e  purpose of con stru c tin g  a  sew er u n d e r 
the bed of the street.

“The easem ent acquired  by the  appellee 
u n d er i ts  c h a r te r  and  th e  ordinances of the  
M aj w  and  C ity Council is  sub ject to  th is  
param ount r ig h t, and  in  con stru c tin g  its  
railw ay  the  appellee knew o r was bound to 
know th a t  i ts  use of th e  bed of the  s tre e t fo r 
ra ilw ay  purposes was liable a t  any tim e to  
be in te rfe red  w ith, w henever th e  city  au- 
th o ritie s  m igh t deem it  necessary  fo r the  
public w elfare. «

“They had no righ t, of course, to  in te r-
fere capriciously  o r unnecessarily  w ith  the 
appellee’s use of th e  s tre e t;  bu t they  were 
u nder no obligation to  in c u r the expense 
e ith e r of shoring up  the ra ilw ay track, or 
rem oving i t  to  the one side o f the street.

“The pow er then  being law ful in itse lf i t  
could only become un law fu l in  consequence 
of the  mode in  which i t  w as carried  in to  exe-
cution. I t  is  a p p a ren t from  the  b ill th a t  
th e  sew er could n o t be constructed  w ithout 
in te rfe rin g  w ith th e  railw ay  track  of the 
appellee, and  w hatever in ju ry  m ay resu lt 
therefrom  m ust be regarded  in  law  as “dam -
n u m  absque in ju r ia /

“The fac t th a t  the  sew er was being con-
s tru c ted  by th e  ap p e llan ts  u n d er a co n trac t 
w ith  th e  city  au th o ritie s  does no t affect the  
question .”
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In  N ew  Orleans Gas L ig h t Com pany  v. D rainage  
Com m ission o f  N ew  Orleans, 197 U. S. 453 (1905) 
tlie p la in tiff  had  the  exclusive r ig h t to m ain ta in  
gas m ains and  pipes in  th e  s tree ts  of th e  C ity of 
New O rleans and  of vending gas in  th a t  city. By a 
subsequent a c t of the  L eg isla tu re  th e  S ta te  created  
a  board  know n as  the  D ra inage  Com m ission of 
New O rleans, which board  w as given the  pow er to 
con tro l and  execute a  p lan  for the d ra inage  of the 
city. A fte r adop ting  a  system  of d rainage  and  p ro -
ceeding w ith  the  construction  thereof, i t  w as found 
necessary to  change the  location in  some places in 
the  stree ts  of the  city  of the  m ains and p ipes th ere -
to fore  la id  by the  G as L igh t Com pany. The ques-
tion  involved was as to  w hether the  D ra inage  Com-
m ission or the  G as Com pany should  pay fo r these 
changes. In  deciding in  favor of th e  Commission, 
Mr. Ju s tic e  D ay sa id :

“E xcep t th a t  the priv ilege w as conferred 
to  use the  s tree ts  in  lay ing  the  pipes in 
some places thereunder, there  w as no th ing  
in  the  term s of th e  g ra n t to  ind ica te  the in -
ten tion  of the S ta te  to  give up  i ts  contro l of 
the  public streets, certa in ly  not so fa r  as 
such pow er m ight be requ ired  by p roper 
reg u la tio n s to  contro l th e ir  use fo r leg iti-
m ate purposes connected w ith  the  public 
health  and safety. * * * The d ra in ag e  of 
a  city  in  the  in te res t of the  public  health  and 
w elfare  is  one of the m ost im p o rtan t p u r -
poses for which the  police pow er can be ex-
ercised. The D ra inage  Com mission, in  c a r-
ry ing  ou t th is  im p o rtan t w ork, i t  has been 
held by th e  Suprem e C ourt of the S ta te , is  
engaged in th e  execution of the  police pow er 
of the  S ta te . * * * The police power, in
so fa r  as i ts  exercise is esen tial to the health
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of the  com m unity, i t  h as  been held cannot 
be con tracted  away. * * * I t  w ould be
unreasonable to  suppose th a t  in  th e  g ra n t to  
the  gas com pany of the  r ig h t to  use the 
s tree ts  in  the  lay ing  of its  pipes i t  w as ever 
in tended  to  su rren d er o r im p a ir th e  public 
r ig h t to  d ischarge th e  d u ty  of conserving 
the  public health . * * *

“T his r ig h t of contro l seems to  be con-
ceded by the learned  counsel fo r th e  p la in tiff 
in  e rro r, in  so fa r  as i t  re la te s  to  the  r ig h t 
to  regu la te  the use of the  su rface of the  
streets, and  i t  is recognized th a t  th e  u sers 
of such su rface may be requ ired  to a d a p t 
them selves to  regu la tions m ade in  the  ex- 
ercise of the  police power. W e see no rea -
son why the  sam e p rincip le  should  n o t ap -
ply  to  the sub-surface of the  streets, which, 
no less th an  th e  surface, is  p rim arily  u n d er 
public control. The need of occupation of 
the  soil beneath  the  stree ts  in  c ities is  con-
s ta n tly  increasing , for the  supply  of w a ter 
an d  lig h t and  the construction  of system s 
of sew erage an d  drainage, and  every reason 
of public  policy, requ ires th a t  g ran ts  of 
rig h ts  in  such sub-surface shall be held  sub-
jec t to  such reasonable regu la tion  as  the  
public health  and safety  m ay requ ire . T here 
is  no th ing  in  th e  g ra n t to  the  gas com pany, 
even if  i t  could legally  be done, u n d ertak in g  
to  lim it the  r ig h t of the  S ta te  to  establish  
a  system  of d ra in ag e  in  the  streets. W e 
th in k  w hatever r ig h t th e  gas com pany ac-
quired  w as sub ject in  so fa r  as the  location 
of i ts  p ipes w as concerned, to  such fu tu re  
regu la tions as m ight be requ ired  in  the in -
te re s t of the public health  and  w elfare. These 
views are  am ply susta ined  by the author!-



ties. * * * The gas com pany, by its  g ran t 
from  the  city, acquired  no exclusive r ig h t 
to  the  location of i ts  p ipes in  the  streets, 
as chosen by it ,  under a  general g ra n t of 
au th o rity  to  use the  streets. The c ity  maxle 
no co n trac t th a t  the  gas com pany should 
not be d istu rbed  in  the  location chosen. In  
the  exercise of the  police pow er of the S ta te , 
fo r a purpose highly necessary in  the  p ro -
m otion of th e  public health , i t  has become 
necessary to  change the location of the  pipes 
of the gas com pany so as to  accom m odate 
them  to  the  new pub lic  work. In  com ply-
ing  w ith  th is  requ irem en t a t  its  own expense, 
none of the  p roperty  of the gas com pany has 
been taken, and  the  in ju ry  susta ined  is 
dam num  absque in ju r ia ."

In  Scranton Gas <è W a ter Co. v. C ity  of Scran-
ton, 64 A tl. 84 (S uprem e C ourt of Penn. 1906), 
S tew art, J .,  sa id :

“The rig h t in  c ities and  boroughs to  im -
prove and  change s tree ts  fo r public purposes 
is fundam enta l, and  does n o t depend upon 
the  use of any p a r tic u la r  w ord o r  w ords in 
expressing  it. In  th is  case w hat w as done 
by the  city  w as c learly  w ith in  w h a t is  known 
as police power, an d  i t  is  w holly im m ateria l 
how it  w as denom inated  in  th e  o rd inance, 
o r w hat th e  c ity  au th o ritie s  though t in  re -
g a rd  to  it. * * * F o r  w hatever in ju ry
w as done to  p roperty  by th e  necessary 
change of g rade  in  connection therew ith , 
the  city  was clearly  liable, and  the m eans 
of enforcing  such liab ility  w as the s ta tu -
to ry  proceeding fo r assessm ent of dam ages, 
n o tw ith s tan d in g  a ll resu lted  from  the exer-



rise  of police power. A p p e llan t's  claim  has 
no t the  sam e consideration  to  su p p o rt it. 
So fa r  as p roperty  r ig h ts  a re  concerned, 
there  is b u t sligh t correspondence between 
the  easem ent enjoyed by ap p e llan t com pany 
in  the  s tree ts  of th e  city, and  the  r ig h ts  of 
the a b u ttin g  ow ners in  th e ir  several p ro p er-
ties. The d istinc tions betw een the  tw o a re  
too obvious for discussion. I t  is  enough to 
say w ith  respect to  th e  form er, th a t  i t  is 
held and enjoyed, subject a lw ays to  the  e a rl-
ie r and  superio r r ig h ts  of the  public in  the 
stree ts  of the m unicipality . Am ong these is 
the  pow er to regu la te  an d  con tro l the  
s tree ts  in the  in te re s t of public health  and 
safety. W hen these dem and a  change in  the 
mode and  m anner of the enjoym ent of the  
easem ent or privilege, and  th a t  dem and is 
expressed th rough  the m unicipal au th o rity , 
in the exercise of reasonable d iscretion , th a t  
change m ust be made. C alling  the legisla-
tive g ra n t of privilege to use the stree ts  a  
con trac t, does no t avoid the  conditions on 
which the privelege is  to  be exercised. 
W hether such lim ita tion  o r conditions be 
expressed in  the g ra n t or no t is im m ateria l, 
for, a s  said  in  B u tch ers’ Union S laugh ter  
H ouse Co. V. Crescent C ity  L ive  S tock  L and -
ing  Co., I l l  TJ. S. 746, 4 Sup. Co. 652, 28 
L. Ed. 585, the  pow er to  contro l and  regu la te  
the  stree ts  so as to  p ro tec t th e  pub lic  health , 
is one th a t  canno t be bargained  aw ay by leg-
is la tu re  o r m unicipal g ran t. The pow er to  
con tro l them  fo r the  p ro tec tion  of public 
safety, if  not the  same, s tan d s  on equally  
high ground. A ll au th o ritie s  agree th a t  
such rig h t is  both p a ram o u n t and  in a lien -
able. N or is the  rig h t lim ited  to the control



of the  m ere su rfa c e ; i t  extends to  tile soil be-
neath , to  w hatever ex ten t i t  may be requ ired  
in  a id  of such purposes as fa ll w ith in  the 
m unicipal function , in  connection w ith  the 
health  and  safety  of the  public. * * *
I t  is  unnecessary to cite o ther au th o rity  to 
show th a t no liab ility  re su lts  to the  munici* 
p a lity  fo r the d istu rbance  of a  gas or w ater 
com pany’s p ipes in the  public  s tree ts  when 
made necessary by public consideration. 
* * * I t  is the reasonable discretion of
the m unic ipa l au thorities th a t determ ines  
the ex ten t o f the change in  the streets re-
quired to m eet public necessities; and  to 
th a t change, w hatever i t  m ay be, short o f an 
abrogation  o r annu lm en t o f the com pany’s 
righ t to m a in ta in  its  system  o f pipes in  the 
public streets, the com pany m u s t conform  at 
its  own cost and expense.”

The d efen d an t had the righ t to con-
stru ct the sew er in  H am b u rg  P lace in  
the m a n n er provided by its contract  
w ith ou t assum ing the obligation  o f re-
m ovin g and replacing the tracks o f  the  
P u b lic  Service R a ilw a y  Com pany.

The P assaic  V alley Sew erage Com m issioners was 
incorpora ted  by C hap ter 102, P. L. 1903, pp. 158, 
777, an d  the  sew er in  question w as being co n stru c t-
ed by v irtu e  of Chap. 10, P. L. 1907, p. 22. By 
p a rag rap h  3, sec. 5, of the  1907 act, i t  is  expressly 
provided th a t  the  Com m issioners

“shall have fu ll power to  construct such 
in te rcep tin g  sewer o r sew ers and  i ts  a p p u r-
tenances along under and  over any w a ter-
course, or u n d er or over o r along or across
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any street, tu rnp ike , road, ra ilroad , h igh-
w ay o r o ther way or public p a rk  or grounds, 
and  in  or upon p riva te  or public land  under 
w a te r; in  such way and  m anner however, 
as no t necessarily  (U nnecessarily) to ob-
s tru c t o r impede trave l or navigation, and 
m ay en te r upon and  dig  up any street, h igh-
way o r p riv a te  o r public land  for th e  p u r-
pose of constructing  said Work and  a p p u r-
tenances, and  fo r rep a irin g  and  m ain tain ing  
the  same, and  in  a  general way to  do a ll o ther 
acts and  th ings necessary, convenient and 
p roper in  connection With the m aking and 
m ain ta in ing  of the  im provem ent contem plat-
ed by the provisions of th is  act.**

As w as sta ted  by V ice-Chancellor H o w ell: “ I t  
is  difficult to  conceive a b roader g ran t o f powers or 
a  m ore specific designation  of the  p a r tic u la r  th ings 
which the  S ta te  in  i ts  sovereign capacity  has a u th -
orized the  Passaic  V alley Sewerage Commission to 
do.” U nder so broad a  g ran t, any question as to  
the  au th o rity  of th e  Com m issioners to  construct the 
sewer in  H am burg  P lace in  the  m ethod provided bv 
the  co n trac t m ust, and  adm itted ly  does, res t upon 
the  effect of the  lim ita tion  “in such a m anner, how-
ever, and  no t necessarily  (unnecessarily ) to  d is-
tu rb  or im pede trav e l.”

Obviously, the  lim ita tion  itse lf  p la in ly  ind icates 
th a t  the Com m issioners should have power to in te r-
fere w ith  public trave l when i t  became reasonably 
necessary to  do so. B y th e  la te r  provisions of the 
sam e section of the  act, the  Com m issioners a re  ex-
pressly  given the rig h t w ithou t lim ita tio n  “ to en ter 
upon and  dig up  any stree t, highw ay o r p riva te  o r 
public lands fo r the  purpose of construc ting  said 
w ork and  appu rtenances and  fo r rep a irin g  and 
m ain ta in in g  the  same, and  in  a general way to  do 
a ll r As end th ings n&cesSafy, cotlvew&ni p f op f f
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in connection w ith the m aking and m aintain ing  of• o  o

the improvem ent contem plated by the  provisions 
of th is act.”

In  the court below, the com plainant claimed th a t 
the in terference m ust be necessary in  the  sense or 
m eaning th a t the sewer could not, from an engineer-
ing or physical point of view, be constructed w ith-
ou t interference, and th a t the  m atte r of expense, or 
a t least such expense as would be incurred, should 
not be an element in  determ ining the  necessity (case 
p. 11,11. 15-22).

Vice-Chancellor Howell accepted th is in te rp re ta -
tion w ithout qualification. He said :

“ I place my decision, however, squarely 
upon the somewhat peculiar use of the word 
‘necessary.’ I t  is quite ap p aren t from  the 
testim ony th a t methods m ight have been em-
ployed by the  contractors in  the  construction 
of the work which would have prevented 
much of the inconvenience th a t would arise 
from  the in te rrup tion  of travel by suspend-
ing the railw ay operations for a  period as 
long as three months. So fa r  as I  can see, 
the  statem ents of the  com plainant’s w itness-
es on th is  point a re  not controverted. The 
engineers on the p a rt of the  contractors 
adm it th a t some other p lan  m ight have been 
used, but object to it  on the score of increased 
expense. W hether th a t consideration should 
affect the  decision when we are  dealing w ith 
the righ ts of the  public I will no t a ttem pt to 
decide.” (case p. 99,11. 30-40, p. 100,11. 1-10).

On the other hand, Vice-Chancellor Em ery on the 
prelim inary  hearing s a id :

“My present view is th a t the words ‘neces-
sary  in terference’ mean ‘reasonablv ueces-
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sary ,’ in view of tlie whole duties imposed on 
the commissioners by the  act and of the 
whole scope of the act, and th a t  they are 
therefore entitled  to  in terfere  to  the  extent 
th a t would be reasonably necessary, tak ing  
the m atte r of expense as one to  be consider-
ed.’’ (Case p. 75,11. 21-28.)

The law upon the p roper in te rp re ta tio n  of the 
word “necessary*’ is correctly laid  down in the  case 
of N. J . Railroad Co. v. Hancock (Ct. of E rr. and 
App.) 35 N. J  Law, 537, where i t  was expressly 
held th a t the  word “necessary” does not mean “in- 

jj - dispensable.” I t  im plies all th ings su itab le  and
proper for carry ing  in to  executon the  powers g ra n t-
ed. The court s a id :

“In  the case of The fita te  v. The Commis- 
¿  sioners of Mansfield, already mentioned, th is

term  ‘necessary’ is p u t in sharp  contrast to 
the word ‘convenient.’ B u t this, I  th ink, is 
clearly a m istake; and i t  is a m istake which 
has in troduced confusion. The word neces- 
sary, -in th is  use, is  so fa r from being con tra-
distinguished from the word convenient, th a t 
the form er term  comprehends much tha t, in 
strictness, is embraced in the la tte r  term . 
Pow er necessary to  a corporation does not 
mean sim ply power which is indispensable. 
Such phraseology has never been in te rp re ted  
in so narrow  a sense. There are  few powers 
which are, in the stric t sense, absolutely 
necessary to  those artificial persons, and to  

P  concede to them  powers only of such a char-
acter, while i t  m ight not en tirely  paralyze, 
would very greatly  em barrass th e ir  opera-
tions. Such, in sim ilar cases, has never been 
the  legal acceptation of th is term . A power 
which is obviously app ropria te  and con-

*
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Venient to  ca rry  in to  effect the  franch ise  
g ran ted , has alw ays been deemed a  necessary 
one. * *. *. Such w as the lim ited m eaning 
ascribed to  i t  in  the  g rea t case of M cCulloch  
V. S ta te  of M aryland, 4 W heat. 414. The 
co n stitu tio n  of the  U nited  S ta tes  em powers 
Congress to  pass such law s as  a re  ‘necessary 
and  p ro p er’ fo r ca rry in g  in to  execution the 
pow ers g ran ted , and  it  w as in sisted  th a t, by 
th is  au th o rity , such law s only could be pass-
ed as Were indispensable. K eferring  to  the 
term  ‘necessary ,’ Chief Ju s tic e  M arshall 
Says: ‘Does i t  alw ays im port an  absolute
physical necessity so s tro n g  th a t one th ing , 
to  which an o th e r m ay be term ed necessary, 
cannot exist w ithou t th a t  o ther?  W e th in k  
i t  does not. I f  reference be had to i ts  use, 
in  the  common affa irs  of the w orld, or in ap -
proved au tho rs , we find th a t if  frequen tly  
im ports no m ore th an  th a t  one th in g  is con-
venient, o r useful, o r essential to  another. 
To employ the  m eans necessary to  an  end, is 
generally  understood  as em ploying any 
m eans calcu lated  to  produce the  end, and  
no t as being confined to  those single m eans, 
w ith o u t which the  end w ould be en tire ly  
u n a tta in ab le .’ I t  is in  th is  sense, I  th ink , 
th a t  the w ord is  a lw ays used in  clauses which 
confer upon inco rpora ted  com panies the gen-
eral au th o rity  which is  to  enable them  to 
perform  the  function  fo r which they are 
enacted. In  short, the  term  com prises a 
g ra n t of the r ig h t to  use all th e  m eans su it-
able and  proper to  accom plish the  end which 
the  leg is la tu re  had in  view, a t the tim e of 
the  enactm ent of th e  c h a rte r .”

U nder any p ro p er in te rp re ta tio n  of the  ac t in 
question, we subm it th a t  the  decision of the  P a s -
saic V alley Sew erage Com m issioners to  construct
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the  sew er in  H am burg  P lace  by the open-cut m eth-
od w as en tire ly  w ith in  the  s ta tu to ry  pow ers, and  
did no t co n stitu te  an  unnecessary  o r unreasonable 
in terference  w ith  public travel. The com plainan ts 
deny this.

Upon th is  issue the  com plainan ts produced the 
affidavits of several engineers who, in  effect, a ll 
s ta ted  th a t  in  th e ir  opinion the  w ork m ight be 
conducted and  carried  on e ith er by tu n n e lin g  o r by 
the open cu t and  suppo rt in o rig inal position of 
the ra ilw ay  of the com plainan t so as no t to  in te r -
fere w ith the  com plainan t’s track  and  business, p ro -
vided th e  defendan ts should exercise p roper care 
and m ake the necessary expenditu res to  secure the 
safety  of the  ra ilw ay  (case p. 10, 11. 17-24; p. 11, 
11. 17-34; p. 59, 11. 1-17; p. 61, 11. 18-40; p. 62, 11. 
1-12; p. 63, 11. 23-40; p. 64, 11. 1-4 ; p. 64, 11. 34-40). 
N ot one of these w itnesses testified to  th e  cost of 
e ith er of the m ethods of tu n n e lin g  o r open cut w ith  
su p p o rt fo r th e  trac k s  over the trench  d u rin g  the 
period  of construction .

On th e  o ther hand, while the  defendants, P a s -
saic V alley Sewerage Com m issioners and  F ra z e r  
and  B urclienal, adm itted  th a t  i t  w as an  engineer-
ing  possib ility  to e ith e r tunnel o r sup p o rt the  
trac k s  d u ring  the  period of construction  of the 
sewer, they s ta ted  th a t  the cost of e ith e r m ethod 
and  the risk  to  persons and  p roperty  necessarily  
inciden t there to  were such as to  ren d er e ith e r of 
such m ethods im practicab le  and  unreasonable.

The w ork to be done consisted of bu ild ing  a  con-
crete  sew er having  an  in te rio r d iam eter of 150 
inches, o r 12y2 feet, together w ith  m anholes and  
o ther appu rtenances (case p. 30, 11. 22-48; p. 42, 11. 
30-40). The base of th e  sewer was to  be a t  a depth  
of m ore th a n  30 feet below the  su rface  of the  
g round  an d  abou t 20 feet below m ean low w a te r 
(case p. 43, 11. 18-23). The w id th  of the trench  re -
qu ired  to  do th e  w ork w as approx im ate ly  20 feet 
a t the  top  (case p. 43, 11. 7-10, 11. 2 0 -2 2 ) /
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The defendants’ proofs fu rth e r showed th a t the 
soil in  the locality of the  portion  of the sewer in  
question was of a very dangerous and  treacherous 
character. The surface was made up  of filling, be-
low th a t a ligh t clay, below th a t  a course of gravel 
and below th a t quicksand. I t  was subject to  breaks 
and caving in w ithout warning. A t an  average 
depth of 20 feet the m ateria l to be excavated be-
came so soft as to  be of the consistency of very thick 
soup. A considerable am ount of w ater was pres-
ent, which had to be carried  off by pum ps and 
flumes (case p. 32, 11. 29-40; p. 43, 11. 24-35).

In constructing  the  trench ju s t east of the  local-
ity  in question, the soil conditions m ade it  neces-
sary to  sheath w ith in terlocking steel sheet piling 
and wooden sheet, p iling  supported by 10-inch cross 
braces, placed a t  in tervals of two or three feet ver-
tically  and ten feet horizontally, as shown in the 
photograph m arked E xh ib it A (Book of Exhibits, 
p. 2 ) . The sheathing and tim ber in the trench set-
tled about seven feet below the surface of the street 
and in  some instances settled  so unevenly as to 
cause the  braces on one side to be much lower than  
on the other, as is shown in the photograph m arked 
E xh ib it D (Book of E xhibits, p. 5 ). Furtherm ore, 
the ground caved in and settled  on both sides of 
the trench to  distances varying from 10 to  20 feet 
(case p. 43, 11. 35-40; p. 44, 11. 1-4). I t  fu rth e r ap-
peared th a t  a fte r  the  trench had reached a  depth 
of 30 feet, although the  pipe used in boring was 
driven to  a depth of 17 feet fu rth er below the bot-
tom of the trench, th a t is to 'sa y , upw ards of 47 
feet from  the street level, no hard  m ateria l was 
encountered (case p. 40, 11. 17-25). I t  also appeared 
th a t a t a  po in t ju s t  west of the  section in question 
pipes were carried  down to a depth of 12% feet 
below the bottom of the trench excavated by an -
other contractor a fte r  the sam e had reached a depth 
of 30 feet, or a  to ta l distance of 42% feet below the 
surface, w ithout encountering any hard  m aterial.

%
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Both from the borings made by the Passaic Valley 
Sewerage Commissioners p rio r to  the le tting  of the 
work and from the work actually  done, it  appeared 
th a t the soil conditions in  the locality in  d ispute 
were sim ilar to  those above described (case p. 35 
11. 35-40; p. 36, 11. 1-4).

The defendants produced several engineers, who 
testified, a fte r  exam ining the  p lans and specifica-
tions and the soil conditions exisiting in the local-
ity  , th a t the only reasonable o r p ractical method 
of constructing  the sewer a t  the  locality in  question 
was by the open cu t m ethod adopted by the com-
m issioners, w ith th e  tracks removed during  the 
work of construction; th a t  the adoption of either 
the tunneling  method or by supporting  the tracks 
during the work of construction would be un rea-
sonable and from a business or engineering s tand -
poin t im practicable and prohibitive. In  order to 
do the work by the  open cut m ethod and support 
the tracks during  the period of construction, i t  
would be necessary to drive piles to  a  sufficient 
depth to obtain adequate support, which would be 
a t  a  depth of a t  least 50 feet, and probably more. 
The cost would be considerably increased bv reason
of the fac t th a t there is a  curve in  the railw ay 
tracks from  H am burg Place to  Avenue L, and of 
the necessity of supporting  the  overhead wires of 
the trolleys and  also1 the poles carry ing  electric 
light and pow er cables, telegraph and telephone 
wires, as shown in  photograph m arked E xh ib it B 
(Book of Exhibits, p. 3 ), in addition  to  the  sub-
surface s tru c tu res  shown on the p lans on H am burg 
P lace a t  i ts  in tersection w ith Avenue L. Besides 
the expense of the additional struc tu re , the  labor 
cost of building the sewer by such method would be 
50 per cent over th a t involved by the  open cut m eth-
od adopted by the  commissioners w ith the tracks
removed du ring  the work of construction. I t  m ight 
easily be 75 per cent more than  such cost. Thev
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testified th a t  any a ttem p t to  m ain ta in  tro lley  
track s over th e  trench  d u rin g  the period of con-
s tru c tio n  w ould m ate ria lly  increase  the  difficulty 
o f hold ing  th e  soil in p lace and  th e  danger of a 
probable  cave-in of the  sides o f th e  trench , and  
w ould have involved a serious dan g er to  th e  men 
w orking  in  the trench  (case p. 45, 11. 28-40; p. 46, 
11. 10-30; p. 47, 11. 19-40; p, 49, 11. 12-18). They 
a ll agreed th a t the  cost, of em ploying e ither th e  tu n -
nel m ethod o r th e  open cu t m ethod adopted  by the  
C om m issioners w ith  th e  trac k s  rem oved d u rin g  the  
w ork of construction , from  e ith e r a business o r 
an  engineering  standpo in t, in view of the ch arac te r 
of the  sew er a s  shown by the  p lan s and  specifica-
tions, an d  the  soil conditions, w ould lie wholly u n -
reasonable and  prohib itive  (case p. 48, 11. 1-11; p. 
49, 11. 12-18; p. 40, 11. 14-18; p. 36, 11. 8-15; p. 28, 
11. 12-30).

I t  also ap p ea rs  th a t  a ll of these th ings were con-
sidered by the  Com m issioners before deciding on 
the m ethod adopted. Mr. Brow n, Chief E ng ineer 
in  charge of the  work, testified as fo llow s:

“T h a t as Chief E ng ineer of th e  Passaic  
V alley Sew erage C om m issioners he has had 
charge of the  p rep a ra tio n  of the  w orking 
p lans, specifications and  co n trac ts  fo r the 
construction  of the  said  m ain in te rcep tin g  
sew er fo r th e  P assaic  V alley Sew erage D is-
t r ic t ;  th a t  in  th e  p rep a ra tio n  of the  plans, 
specifications and con trac ts  he has alw ays 

* had  regard  fo r the  convenience of public 
travel in the  s tree ts  th rough  which said  
sewer w as to  be co n stru c ted ; th a t fo r th e  
m ost p a r t  the  said  sew er is  constructed  in 
tunnel in  th e  C ity  of N ew ark, w here the  
travel on the  public s tree ts  is  considerable, 
and  w here the  in te rru p tio n  of s tree t traffic 
w ould resu lt in  serious loss and  in ju r y ; th a t  
th e  p lan s  fo r said  sewer in  the p a rts  of th e



city  w here the  traffic is  ligh t provide fo r its  
construction  by the  open trench  m ethod, the 
determ in ing  consideration  being th e  g rea te r 
economy in  th e  construction  of the  sew er by 
the  open trench  m ethod, as com pared w ith  
th e  tunnel m ethod.

“T hat the  p lans and  specifications fo r the 
construction  of Section 6 of th e  sewer, in- 
e lud ing  the  p a r t  in H am burg  P lace  in  New-
a rk  a t the in te rsec tion  of Avenue L, were 
p repared  u n d e r th e  d irec tion  of th is  depo-
nen t, and  th a t  the  m ethod of construction  
specified fo r th is  section of th e  city  w as the  
open trench  m e th o d ; th a t  in  advertis ing  fo r 
bids fo r th e  construction  of Section 6 of 
the  sew er th e  said  section w as divided, in  
th e  first place, in to  tw o p a rts , designated  re -
spectively as th e  no rth erly  po rtion  of sec-
tion  6 and  th e  southerly  po rtion  of section 
6 ; th a t  the  no rtherly  po rtion  included the 
po rtion  of H am burg  P lace  in  controversy in  
th is  su it ;  th a t  the said  n o rth erly  po rtion  of 
sa id  section 6 im m ediately  adjo ined  on th e  
n o rth  a section of the  sew er under construc-
tion  in  tunnel, and  th a t upon opening the  
bids for the  construction  of the  no rth erly  
po rtion  of said  section i t  was found th a t the 
co n trac to r con stru c tin g  the  ad jo in ing  sec-
tion  of the sew er in  tu n n e l proposed to  build  
the  no rth erly  po rtion  of section 6 in tunnel 
a t  a p rice  inc lud ing  a  charge of $128.50 per 
lin ea r foot fo r th e  excavation necessary fo r 
said  w o rk ; th a t an o th e r bid w as m ade u n d er 
sa id  advertisem ent fo r the  construction  of 
sa id  n o rth erly  po rtion  of section 6 in  tunnel, 
includ ing  a  charge of $175.00 per lin ear foot 
fo r sa id  excavation ; th a t  a m uch low er bid 
w as received for the construction  of th e  
sew er by the  open tren ch  m ethod, involving

State Ubrafy



a charge for the necessary excavation of 
twenty-seven dollars per linear foot; th a t 
the lowest bidder upon the aw ard  of the  con-
tra c t to  him failed to  qualify by the due ex-
ecution of the  contract, and it became neces-
sary to readvertise said northerly  portion of 
section 6, upon which advertisem ent bids 
were received and the con tract aw arded upon 
a  specification of the open trench m ethod of 
construction ; th a t the  lowest bidder again 
failed to  qualify  by the execution of the con-
trac t, and it  became necessary to readver-
tise for the construction of the  said portion 
of section 6; th a t thereupon the  whole of 
section 6 was divided in to  th ree  portions, 
designated respectively as the northerly  por-
tion, cen tral portion  and southerly portion 
of section 6; th a t the  cen tral portion of sec-
tion 6 includes th a t p a r t  of H am burg Place, 
which is in  controversy in th is su it; th a t 
upon the advertisem ent of said section bids 
were received and the  contract aw arded to  
the firm of F razer & Burchenal, the  lowest 
b idder a t  a  price for excavation of seventy 
dollars per linear foot,

“That th is deponent is satisfied, from  a 
consideration of the bids subm itted , tha t the  
construction of the sewer by the tunnel 
m ethod through the central portion of sec-
tion  6 would have resulted  in  an increase of 
the cost of th is  section considerably above 
one hundred thousand dollars” (case, p. 17,
1. 36, to p. 19, 1. 15).

This testim ony of Mr. Brown to the  effect th a t 
the construction of the sewer by the tunnel method 
through the central portion of section 6 would have 
resulted  in an  increase of the  cost of th is  section 
considerably above $100,000 is undisputed, and a ll 
agree th a t it  would cost more to  construct the por-



tion  of the sewer in  question by the open cut method 
supporting  the tracks over the  trench than  by the 
tunnel method (case, p. 48, 11, 1-5). One of the 
com plainant’s w itnesses expressly testified to this 
fac t (case, p. 63, 11. 25-28).

In  short, the com plainant’s position is th a t the 
Passaic Valley Sewerage Commissioners, in exer-
cising the ir powers under the sta tu te , should have
adopted e ither one of the two m ethods proposed 
by i t  a t an excess cost of more than  $100,000 over 
the cost, of the  method adopted by the  Commis-
sioners, and th a t they were obliged to  do so in 
order to relieve the  com plainant from the expense 
of removing and replacing 300 feet of its  track  a t 
the point in question.

Of these 300 feet, the 150 feet thereof located
east of Avenue L were dead-end tracks, which were 
used only for the storage and sw itching of cars a t 
the tim e baseball games were played a t Wieden- 
m ayer’s P ark , the en trance to which is a short d is-
tance to  the west of such location (case, p. 26, 11. 
38-40; p. 28, 11. 1-10, 11. 20-30, p. 31, 11. 1-20). And 
in  th is  connection it  should be observed th a t the 
Passaic Valley Sewerage Commissioners in  the ir 
con tract provided th a t  “no portion of the  work in 
H am burg P lace between Jabez S treet and Avenue 
L shall be executed in  the  in terval between May 
1st and Labor Day. D uring  th is tim e the street 
surface shall be unbroken and the traffic uninter- 
ruped” (Book of Exhibits, Contract, p. 26).

The rem aining 150 feet of the tracks in  question, 
located on H am burg P lace westerly of Avenue L, 
is alleged in  the bill of com plaint to  be a necessary 
p a rt of com plainant’s railw ay system runn ing  from 
the h eart of the C ity of Newark to  South Orange 
(case, p. 2,11. 22-24), but which, as a m atte r of fact, 
is only the  easterly  end of com plainant’s line (case, 
p. 27, 11. 2-10, p. 28, 11. 1-10, 11. 20-30; p. 54, 11. 30- 
40, p. 55, 11. 1-30; p. 67, 11. 28-30), runn ing  into a 
very sparsely settled section of the City of Newark
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(case, p. 34, 11. 3-16; P ho tog raph  B, Book of E x -
hibits, p. 3 ) . By com plainan t’s own evidence it a p -
pears th a t  fo r a period of 24 hours from  m idn igh t 
of Decem ber 2d to  m idnigh t of D ecem ber 3d there  
passed H am burg  P lace  an d  A venue L  314 cars  
going both ways, or 157 ca rs  each way, and  th a t  
the  to ta l num ber of passengers eastbound w as 474, 
and' w estbound 478 (case, p. 67, 11. 18-24). The 
w itness s ta te s  th a t  th is  count is rep resen ta tive  of 
an  average day (case, p. 68, 11. 2-3). These figures 
p rac tica lly  agree w ith  th e  count taken  by defend-
a n t on o th er days (case, pp. 48 to 57; Book of 
E xh ib its, pp. 7-14).

The w ork of com pleting the  po rtion  of th e  sewer 
in  question  in  accordance w ith  th e  te rm s and  p ro -
visions of the  con trac t, requ ired  th a t  the  tra c k s  a t 
such location  should be rem oved o r d iscontinued 
for n o t m ore th a n  th ree  m onths (case, p. 26, 11. 32- 
37 ; p. 28,11. 1-10,11. 20-30).

The com pla inan t’s con ten tion  th a t  an  in te r ru p -
tion  in  the co n tin u ity  of i ts  track s  a t  th e  po in t in  
question d u rin g  the period  of construction  w ould 
unreasonably  in te rfe re  w ith  th e  public trave l is  ob-
viously u n tru e . The traffic on H am burg  P lace  
sou therly  to  Avenue L could, w ithou t any  change, 
be tak en  care  of as previously  by c a rs  ru n n in g  down 
H am burg  P lace to A venue L and  re tu rn in g  by way 
of H am b u rg  Place.

The traffic beyond the  po in t in  question  n o rth -
erly  on Avenue L could, w ith o u t add itiona l ex-
pense, be taken  care  of by e ith e r ro u tin g  a  p a r t  of 
its  cars from  the  in te rsection  of H am burg  P lace  
to  E a s t F e rry  S tree t, a long E as t F e rry  S treet, 
M agazine S tree t and  A venue L  to  H am burg  Place, 
o r by ru n n in g  a sh u ttle  ca r along Avenue L  be-
tween H am burg  P lace  and  M agazine S treet. The 
trav e lin g  public could have been fu lly  accommo-
d a ted  by e ither of these m ethods, as appears from  
the  accom panying illu s tra tio n  see opposite page; 
(case p. 40, 11. 37-40; p. 41, 11. 1-3).
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U nder all the circum stances of the  case we sub-
m it th a t the p lan  of construction  adopted by the 
Commissioners was reasonable. T hat while they 
had no righ t to  in te rfere  capriciously o r unneces-
sarily  w ith com plainant’s use of the  street, on the 
o ther hand they were “under no obligation to  in -
cu r the expense e ither of shoring up the railw ay 
track  or of rem oving i t  to  the one side of the stree t.” 
K irby  v. Citizens R ailw ay Co. ( Ct, of A pp .) 48 Md 
168.

The Commissioners m ust be presum ed to  have 
acted w ithout malice, to  have acted reasonably and 
as in  its  judgm ent the  in te rests  of the public de-
manded. There is no rule  of law be tter settled 
than  th a t the courts will not undertake to  con-
tro l or in terfere w ith the  discretion given a m unici-
pal body in  a m atte r of determ ining upon a plan 
for a public work or the  necessity of p a rticu la r 
features of such p lan , except where there is fraud, 
m anifest oppression o r abuse.

This principle  has been repeatedly recognized by 
our courts on num erous occasions.

In  Berdan  v. Passaic V alley Sewerage Commis-
sioners, 82 N. J . Eq. 235, 241, the court, in speaking 
of a determ ination th a t had been m ade by the P a s-
saic Valley Sewerage Commissioners, one of the 
defendants in th is  suit, sa id :

“ ‘No principle of equity jurisprudence is 
be tter established than  th a t courts of equity 
will not s it in review of the proceedings of 
subordinate, political o r m unicipal tribunals, 
and th a t where m atters  a re  left to  the dis-
cretion of such bodies, the  exercise of th a t 
d iscretion in  good faith  is conclusive, and 
will not, in the absence of fraud, be dis-
turbed. And the  fac t th a t the court would 
have exercised the  discretion in a different

41



m anner Will not w arran t i t  in departure  
from the ru le .’ High In j. Sec. 1240.

“This principle has been often applied and 
exploited by the  courts of th is state. Plum  
V. M orris &c. Canal Co. 10 N. J . Eq. (2 
Stock) 256; A llen  V. Board of Chosen Free- 
holders, 13 N. J . Eq. (2 Beas. ) 68; Pope V. 
Town of Union, 18 N. J . Eq. (3 C. E. G r.) 
282; B ond  v. N ew ark, 19 N. J . Eq. (4 
C. E. G r.) 376; Greenville v. Seym our, 22 N. 
J . Eq. (7 0 . E. G r.) 458; Schum m  v. Sey-
mour, 24 N J . Eq. (3 C. E. G r.) 143; Lieb- 
stein  v N ew ark, 24 N. J .  Eq. (9 0 . E. G r.) 
200; M attiessen, Ac., Co. v. Jersey C ity, 26 
N. J . Eq. (11 C. E. Gr. ) 247; M cK inley  v. 
B oard a / Chosen Freeholders, 29 N. J . Eq. 
(2 Stew. ) 164; Cape M ay Railroad Co. v. 
Cape May, 235 N. J . Eq. (8 Stew.) 419.“

In  San  A ntonio  v. Baft A ntonio S t. R y. Co. 39
S. W. 136, the principle Was directly  applied to a 
case sim ilar in  all essential features to  the  present. 
The au tho rity  of the m unicipality  contained the ex-
press lim ita tion :

“Said City is hereby given the righ t to lay, 
construct and m aintain  its  seWers in, under 
and across or along any public street, high-
way, or public grounds Within or w ithout the 
corporation  lim its of said  city  : provided 
th a t due regard shall be had for franchise 
righ ts and- vested righ ts dn, upon, and along 
said streets, highways and public grounds.”

The “court said :

‘ “ ‘The duty  of adopting a  general p lan of 
drainage and determ ination  when and where 
sewers shallvbe ï bitilt, of What Size; and a t
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w hat level, involving, as i t  does, the  exer-
cise of deliberate judgm ent and large dis-
cretion, and depending upon considerations 
affecting the public health  and general con-
venience throughout an  extensive territo ry , 
can be effectively perform ed only by some 
person or tribunal vested w ith full au thority , 
and arm ed w ith the necessary means to ac-
complish th a t end, and who, by devoting the 
necessary tim e to the m atter, and by obtain-
ing the requirem ents of the system of sew-
erage as an  entirety . The legislature, ap -
p reciating  the fact, has imposed upon the 
city council th is duty, with the discretion 
ary  powers necessary and proper to its  per-
formance. There is no ru le  of law better 
settled  than  th a t the  courts w ill not under-
take to control or in terfere  w ith the discre- 
ion given a m unicipal council in  the m atter 
of determ ining upon a p lan for such public 
work, or the  necessity of p a rticu la r features 
of such plan. I f  a court o r ju ry  were to  pass 
upon the advisability  or expediency of a p a r-
ticu lar fea tu re  of the system a t a p a rticu la r 
place in  the  city, not only would i t  be im -
possible upon the tr ia l  of the  case to  give the 
m atte r th a t thorough and comprehensive in -
vestigation which such a m atter would de-
mand, bu t another ju ry  m ight be called upon 
to pass upon another feature of the system 
a t another place, and so on indefinitely, un til 
num berless features of the system, a t  num -
berless places throughout the city, would 
have been modified by successive juries, no 
one ju ry  having had any means of consulting 
with another, or of hearing  the  evidence ad-
duced on o ther t r ia ls ; and the inevitable con-
sequence would be a series of incongruous,
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incom patible results, which no engineering 
skill could harmonize. This reduetio ad ab- 
surdum  shows th a t the  ru le  th a t courts will 
not undertake to control th e  discretion of 
the m unicipal council in these m atters is 
founded, not only in  reason, but in  im pera-
tive necessity. 1 Dill. Mun. Corp. Secs. 94, 
95, 483; H ines v. C ity of Lockport, 50 N. Y. 
233; Bell v. City of Rochester ( S u p .), 30 N. 
Y. Supp. 365; E llio tt, Roads & 8. p. 576; 
Johnston  v. D istric t of Columbia, 118 U. S. 
19, 6. Sup. Ct. 923.

“ ‘The property righ ts of appellee in  the 
streets of the city  having been from th e ir 
incipieney subject to the righ t of the public 
to  locate sewers in said streets, no righ t of 
compensation can arise in  favor of the  street 
railw ay company, as against the public, or 
its  representative, the city, by reason of any 
loss or expense Which the appellan t may in -
cur by reason of the exercise of th is righ t of 
the public. K irby  v. R ailw ay Co.y 48 Md. 
168; In  re Deering, 93 N. Y. 361.’ ”

The obligation to care fo r  the tracks  
of the Public Service R ailw ay Com pany  
was not imposed on the defendants  
F razer and B u rch en al by th eir contract 
with the Passaic V a lley  Sewerage Com-
m issioners.

Nowhere in  the contract from beginning to end 
is there any m ention of street ra il why s. W hile by 
A rt. IV , Sec. 18 the con tract provides for the  m ain-
tenance of service of sewers, drains, w ater and gas 
pipes, and  Sec. 19 provides for the  removal of the 
plank road across the track  of the C entral R ail-
road, nowhere does it  provide for the removal or
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res to ra tio n  of the  trac k s  of the  com plainan t. U nder 
the w ell-settled p rincip le  of expressif) u n im  est ex-
clu si o a lteria s  the express m ention of the  tem po-
ra ry  care  of sewers, d ra in s , w a te r pipes, and  gas 
p ipes excludes th e  idea th a t  the tem porary  care  
of s tre e t ra ilw ays w as in tended  to  be included 

Even in  the  case of the  C en tra l R a ilro ad  Com-
pany  especially  m entioned, the ob liga tion  on the 
c o n trac to rs  w as expressly  res tric ted  to  the  rem oval 
and  rep lacing  of the p lank  th a t  form ed the surface 
of the  s tree t across i ts  ra ilro ad , and  no m ention 
w as m ade as to  the sup p o rt o r m aintenance of the 
trac k s  d u rin g  the  period of the construction  of 
the  sew er u ndernea th  the  ra ilroad . On th e  con-
tra ry , by A rt. IV , Sec. 8, i t  is expressly  provided :

“W henever it  is  necessary to  cross roads or 
railroads the  co n trac to r shall, a t h is  own 
expense, provide su itab le  and  safe bridges 
o r o ther sufficient crossings fo r the accom-
m odation of the trave l on sa id  ro ad s ; and  
shall m ain ta in  the sam e in  good and  safe 
condition  u n til the  roads can be resto red  
to  as good condition as before, when he shall 
rem ove a ll bridges and o th er tem porary  ex-
pedients, and  sha ll resto re  said  roads to  a  
condition su itab le  for u se ; a ll to  be sa tis -
fac to ry  to  th e  E ngineer. The co n trac to r 
sha ll give reasonable  notice  to  the  ow ners 
of ra ilro ad s  and p riv a te  ways before in te r-
fering  w ith  them .”

By th is  clause i t  ap p ea rs  th a t  the  obligation  of 
thé  co n trac to r is confined to  the accom m odation 
of the  trave l on th e  s tre e ts  a s  d istingu ished  from  
the  ra ilroads. M oreover, the  evident purpose of 
the  clause req u irin g  reasonable notice to be given 
to  the  ow ners of ra ilro ad s  before the  co n trac to r
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should  begin Work w as to  give the ra ilro ad s  tim e 
to  p rep are  to d ischarge th e ir  obligation  of tak ing  
care  o f th e ir own p ro p erty  a t  th e ir  own expense 
while the w ork of construction  w as going on.

By A rt. IV , it  is  p ro v id ed :

Sect. 10. * * * A ll su rfac ing  m ateria l 
w ithin  the  location o f the  work, includ ing  
loam, pavem ents, paving  gravel, c inder road  
m ateria ls, broken stone, etc., shall be re -
moved and  kep t separa te , as m ay be d irected, 
to  be again  used in repav ing  o r  resu rfac ing  
the  streets, roads, o r grounds, a s  d irected 
by the E ng ineer.”

“Sect. 20 (P a r . 2.) The su rfac ing  of 
g round  and  s tree ts  and  elsew here shall in 
a ll cases be left m  as good condition  a s  i t  
w as previous to  the com m encem ent of the 
w ork ; when of gravel o r broken stone, i t  
shall be well ro lled  w ith  a  heavy ro lle r ; and  
the whole w ork of refilling an d  resu rfac ing  
shall be done, as fa r  as possible, in  a m anner 
to  prevent a f te r  se ttlem en t.”

No m ention is m ade here of rem oving, p reserv ing  
o r  res to rin g  streets, ra ilw ays and  th e ir  a p p u rte -
nances which undoubtedly  would have been done if 
i t  was intended th a t  the  co n trac to r should be 
chargeable w ith the  rem oval and  res to ra tio n  th e re -
of.

A rt. IV , Sec. 14, p ro v id es:

“A ll m ate ria ls  shall be so placed as no t 
to  endanger the  work, and  so th a t  free ac-
cess m ay be had  a t  any tim e to  a ll p a r ts  of 
the  excavations, and to  a ll h y d ra n ts  and  
w a te r gates and  o ther valves in  the  vicinity . 
They shall be kep t nea tly  piled, so as to in-
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Convenience as little  a s  possible th e  public 
trav e l or the  ad jo in ing  tenan ts . R easonable 
provisions, sa tis fac to ry  to  the  E ngineer, 
shall be made for trave l on stree ts , roads, 
ra ilro ad s  and  p riv a te  w ays.”

T his section, as ap p ea rs  by the m arg ina l note, 
is in tended  only to  deal w ith “p iling  of m ateria ls .” 
The las t sentence, therefore, m ust be construed  in  
connection w ith  the  re s t of the  section an d  confined 
in i ts  opera tion  to  reasonable provision for th e  p il-
ing of m ateria ls  so th a t  they m ight no t in te rfe re  
w ith  the k inds o f trave l specified.

A rt. IV , Sec. 16, p rovides:

“ In  rock excavation, i t  is especially  re -
qu ired  th a t  the b lasting  shall be conducted 
w ith  a ll possible care, so as to  avoid in ju ry  
to  persons and  p ro p e r ty ; th a t  the  rock sha ll 
be w ell covered and  sufficient w arn ing  shall 
be given to  a ll persons in  the  v icin ity  of the  
w ork before b la s tin g ; th a t  care shall be 
taken  to  avoid in ju ry  to  gas an d  w a te r pipes, 
sewers, d ra in s  or o th er s tru c tu re s .”

T h is section, a s  ap p ea rs  by th e  m arg ina l note, 
is in tended  only to  re fe r to b las tin g  s tip u la tio n s  
and  liab ilities. Obviously i t  has no references to 
the  r ig h t of the  com plainan t to  th e  su p p o rt of its  
track s  in  th e ir  o rig inal position  d u ra g  th e  period 
of constructon  o r the  assum ption  of liab ility  by the 
Com m issioners o r the  c o n trac to rs  to  rem ove and 
rep lace th e  »same.

C oncerning the  w ork a t  th e  p o in t in  question, 
A rt. V., P a r. 2, p rov ides:

“N o portion  of the  w ork in  H am burg  
Place betw een Jdbez S tre e t and A venue L  
shall he execu ted  in  the in terva l between
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M ay 1st and Labor D ay* D uring  th is tim e  
the  stree t surface shall be unbroken  and the  
tra ffic  un in terru p ted .”

T his provision undoubted ly  ind ica tes th a t  inter* 
ru p tio n  of traffic a t  th e  p o in t in  question  w as nec-
essary  in ca rry in g  o u t th e  work, an d  th a t  th is  in -
te rru p tio n  m ight be m ade betw en the  m onths of 
Septem ber and May. A gain  th e re  is no m ention 
th a t  tem porary  provision  for th e  s tree t railw ay  
track s  should be provided by th e  con tracto r.

The com plainan t rea lly  bases its  c laim  upon 
Secs. 2 and  18 of A rt. I T  of th e  con tract. The per-
tin e n t po rtions of these sections a re  as follow s:

“Sect. 2. The C on trac to r shall fu rn ish  
and  do everything, except as herein  o th er-
wise provided, necessary to  com plete the 
work in  accordance w ith  the  term s of the 
co n trac t and w ith  the  requ irem ents of the 
E ng ineer thereunder. * * * make all
provisions necsssary to  m ain ta in  and  p ro -
tec t ex isting  s tru c tu re s  of w hatever k ind  ; to 
rep a ir  a ll dam age done to  such s tru c -
tu res  * *

“Sect. 18. C are shall be taken  not to 
move, w ith o u t the  consent of the  E ngineer, 
any sewers, drains, w a ter or gas pipes, or 
o ther s tru c tu re s  ; and  in crossing  these or in 
ru n n in g  p ara lle l w ith  o r n ear them  they 
shall be susta ined  securely in place u n til  the 
w ork is completed.

“W henever i t  is necessary to  in te rfe re  
With said s tru c tu re s  the  C on trac to r shall 
m ain ta in  th e ir  respective services, and  if 
necessary fo r th a t  purpose shall lay tem po-
rary  w ater, gas or o ther pipes. H e shall re -
p a ir  a ll dam ages done to  any of said  struc-
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tu res, and  shall keep them  in  re p a ir  u n til 
six m onths a f te r  the  com pletion of the  work 
on th e  section. H e shall leave them  in  as 
good condition  as they  were previous to  the 
com m encem ent of th e  w ork.”

Section 2 provides in  general term s th a t  the  con-
tra c to r  shall m ain ta in  and p ro tec t ex is ting  s tru c -
tu re s  of w hatever k ind, b u t the ex ten t of the con-
tra c tu a l obligation is  specifically defined by Sec. 18 
which is en titled  in  the  m argin  “Care o f existing  
struc tu res .” By th is  section both the  c h a rac te r  of 
the “existing  s tru c tu re s’’ and  the  k ind  of p ro tec-
tion  in tended  is set fo rth  in detail. The s tru c -
tu res  in tended  a re  s ta ted  to  be sewers, drains, 
w ater or gas pipes, or o ther structures. The w ords 
“o ther s tru c tu re s” a re  m erely general w ords which 
follow w ords of a m ore p a r tic u la r  ch arac te r and 
consequently , accord ing  to  the w ell-settled ru le  of 
ejusdem  generis, m ust necessarily  be lim ited  in 
th e ir  m eaning by the m ore p a r tic u la r  w ords which 
precede them , “sewers, d ra ins , w a ter o r gas p ipes” 
and  can only be held to  include “o th er s tru c tu re s” 
of s im ila r ch arac te r or class. The ru le  is wel I sel - 
tied. In  9 Cyc, 584, 585, i t  is sa id :

“The cou rt w ill r e s tr ic t  the  m eaning of 
general w ords by m ore specific and  p a r t ia l  
la r  descrip tions of the sub ject-m atter to 
which they  a re  to apply. Thus, general 
w ords follow ing p a rtic u la r  or specific term s 
a re  res tric ted  in  m eaning to  those th ings or 
m a tte rs  which a re  of the  sam e k ind  as those 
first m entioned.”

K enda ll v. A lm y  (Ju d g e  S to rey ), 2 S um ner Rep. 
(C ir. Ct. U. S .) , 278; H ickm an  v. Cabot, 183 Fed. 
747 ; Jew el Tea Co. v. W a tk in s , 145 Pac. 719; H aw -
k in s  v. Ct. W estern  R R . Co., 17 Mich. 57.



By no ru le  of construction  can these w ords he 
held to include s tree t railw ays. I t  w ould be 
s trange  indeed th a t  the  Com m issioners should  
specify a  gas p ipe an d  no t specify a  s tree t railw ay  
if  they had in tended  to  include it.

In  Penn. S tee l Co. v. J . E . P o tts  S a lt  & L um ber  
Co., 63 Fed. 11, the  cou rt had  under consideration  
the in te rp re ta tio n  of the  M echanics Lien Law  of 
M ichigan. I t  s a id :

“W e a re  not disposed to  question the 
proposition  th a t  such s ta tu te s , though they 
a re  in  con traven tion  of the common law, 
should  be fa irly  and  liberally  c o n s tru ed ; bu t 
we canno t ex tend them  beyond the  bounds 
of the  purpose of th e  leg isla tu re , as g a th -
ered from  the  w ords employed. U pon gen-
era l p rincip les of construction , we do not 
th in k  th a t  the  w ords ‘o th er s tru c tu re ’ fol-
lowing, as they  do, in  the M ichigan s ta tu te , 
such lim ited  and  localizing w ords as ‘house, 
build ing, m achinery, w harf,’ can reasonably  
be held to  include a ra ilro ad .”

To the sam e effect see also  R utherfo rd  v. R a il-
road Co., 35 Ohio St. 559.

In  F relinghuysen  v. Tow n o f M orristow n, 76 N. 
J . Law, 271, 275, Mr. Ju s tic e  Swayze sa id :

“ The ac t of 1893 is en titled  ‘A n a c t to rea-
_ , o

u la te  the  location of pest houses, crem atories 
and  o ther objectionable s tru c tu re s .’ I ts  
scope is lim ited  by th is  title . In  one sense 
a sewage disposal w orks m ay be called  a  
s tru c tu re , a lthough  the use of th e  w ord to 
include  a  d isposal p la n t seems a l it t le  
s tra ined , bu t an o th er consideration  leads us 
to  th in k  th a t  a  m ore res tric ted  m eaning
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m ust be a ttr ib u te d  to  it. W ords, like men, 
a re  know n bj  ̂ the  com pany they keep ; and  
th e  w ord ‘s tru c tu re ’ is here found in  com-
pany  w ith  crem atories and pest houses. I t  
m ust m ean some s tru c tu re  of like ch arac te r ; 
th a t  is, some so rt of a bu ild ing .”

M oreover, the second p a rag rap h  of Sec. 18 above 
rec ited  specifically defines th e  k ind  of m aintenance 
and  p ro tec tion  which th e  co n trac to r is  requ ired  to  
give, and  expressly  m akes provision fo r the  case 
w here i t  is necessary  to  in te rfe re  w ith  the  ex is ting  
s tru c tu re s  contem plated  by th e  co n tra c t and  to  
provide tem porary  m ain tenance  of public service, 
to  w it, “w henever i t  is necessary to  in te rfe re  w ith  
said s truc tures, th e  co n trac to r shall m ain ta in  
th e ir  respective services, and  if necessary for th a t  
purpose shall lay tem porary  w ater, gas or o ther  
pipes. By th is  clause the  tem porary  s tru c tu re s  re -
qu ired  to  be b u ilt by the co n trac to r fo r the purpose 
of m ain tenance  of public service a re  expressly lim -
ited  to  w ater, gas o r o ther pipes. The erection  of 
a  tem porary  s tree t ra ilw ay  trac k  is  no t in  any w av 
suggested.

W e rep ea t th a t  now here in  the c o n trac t from  be-
g inn ing  to  end, is th ere  any  m ention of s tre e t ra i l -
ways. The Com m issioners have specifically m en-
tioned th a t  care  should  be tak en  cf sewers, d rains, 
w a te r and  gas pipes, an d  exp licitly  provided “th a t  
if  necessary  in  o rder to  m ain ta in  th e ir  respective 
services the  con trac to rs  should lay  tem porary  
w ater, gas o r o th er p ipes,” and it  is, we subm it, in -
conceivable th a t  they  in tended  to  include  w ithou t 
m ention ing  i t  so im p o rtan t a  s tru c tu re  as a s tree t 
railw ay.

A rt. X V III , Item  I, specifies the  struc tu res the  
protection  and restora tion  of which the com pensa-
tion  of the  co n trac to r shall cover, as follows :
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11 * * fo r a ll pro tection  and restoration
of build ings, fences, ex isting  sewers, cis-
terns , cu lverts, w ater pipes, gas pipes, house 
d rains, etc.”

Mr. Brow n, the  C om m issioners’ engineer, te s ti-
fied th a t  the  construction  of th a t  po rtion  of the 
sewer covered by F ra z e r  and  B u rch en a l’s co n trac t 
by the  tunnel m ethod w ould have resu lted  in an  in -
crease of the cost considerably  above $100,000 over 
the  cost of construction  by the  m ethod adopted  by 
the  Com m issioners (case p. 19, 11. 8-14). I f  the  
excess cost for 1,400 feet w ould am ount to  $100,- 
000, fo r the  300 feet in  question  the excess cost 
would be $20,000 by the  tu n n el m ethod (case . 20, 
11. 9-14). Mr. B row n also  testified th a t  the  cost of 
su ppo rting  the  track s in  th e ir  o rig inal location  d u r-
ing  the  construction  of the  sew er by the  open trench  
method w ould also cost $20,000 (case p. 20, 11. 10- 
18). In  add ition  to  the  cost of th e  su p p o rt of the 
tracks, th is  m ethod w ould increase  very m ateria lly  
the  difficulty of g e ttin g  th e  m ateria l ou t from  under 
the  track s  so supported , and  w ould increase  the  
labo r cost from  50 p e r cent, to  75 p e r cent, o r more 
in  excess of the  cost of construc ting  the sew er by 
the open cu t m ethod adopted  by the Com m issioners 
with the  track s rem oved d u rin g  th e  w ork of con-
s tru c tio n  (case, p. 47, 11. 20-27; p. 37, 11. 33-40). 
By the term s of the  co n trac t it  ap p ea rs  th a t  the 
con trac to rs were to  receive only $70 p e r lin ea r foot 
for excavation and refilling, includ ing  the  su p p o rt 
of ex isting  s tru c tu res , etc., which would am ount to 
only $21,000 for the 300 feet of sew er located under 
the  com plainan t’s track s  (E xh ib its , C ontract, p. 
33, A rt. 18, Item  I ) .  Obviously, the  sum w ould 
no t even be enough to  meet the  excess cost of sup -
p o rtin g  the  com plainan t’s trac k s  e ith e r by the tu n -
nel or open cut m ethod w ith  tem porary  supports,
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and  w ould provide no th ing  w hatever for the  doing 
of the  w ork called fo r by th e  con tract.

U nder these circum stances, i t  w ould be en tire ly  
unreasonab le  to hold th a t e ith e r the  co n trac to r as-
sum ed o r the  Com m issioners in tended  to  im pose 
upon them , the  expense of m ain ta in in g  th e  track s 
of the  com plainan t d u rin g  the  period  of construc-
tion.

The d u ty  to  tak e  care  of i ts  track s  d u rin g  the 
period of construc tion  rested  upon the  P ub lic  S er-
vice R ailw ay  Com pany, an d  i t  would have been an 
u ltra  vires ac t fo r the  Com m issioners if they  had 
un d ertak en  to  assum e it, or im pose i t  upon the  
con trac to r. You can search the  s ta tu te  in  vain  to 
find any  a u th o rity  in  th e  Com m issioners to  relieve 
the  com plainan t of th is  du ty , or, by assum ing  it, 
to  th row  the  bu rden  thereof upon th e  taxpayers. A s 
w as said  in  The Sedalia  G aslight Go. v. M ercer, 48 
Mo. App. 644:

“ Sew erage is a  m a tte r  unquestionab ly  a f-
fec ting  largely  the  public  health . T h e  city  
could m ake no co n trac t w ith  the  p la in tiff, 
ab ridg ing  o r d ivesting  i ts  fu ll contro l over 
such m atters . The p la in tiff  took its  con-
t r a c t  r ig h t to  lay its  pipes in  th e  public 
s tree ts  sub ject to the  p a ram o u n t and  in a lien -
able r ig h ts  of th e  city  to construc t its  sewers 
w herever there in , in  i ts  judgm ent, the  public 
in te res ts  dem anded. A lthough the  p la in tiff  
la id  i t s  pipes down in  th e  public stree ts  in  
the  p lace and  m an n er d irected  by the city, 
yet i t  acqu ired  no such vested rig h t in  an 
tre sp ass  upon o r invasion  thereo f like any 
o ther a tta c k  upon p riv a te  p ro p erty  would 
sub ject th e  c ity  to  an  action  of dam ages. The 
city  could, fo r the reason a lready  sta ted , 
in cu r no liab ility  fo r co n stru c tin g  a  sew er



Which w ould in te rfe re  w ith  or compel the re -
lay ing  of th e  p ipes once la id  in  the place and 
m anner d irected. This sta tem en t of the law  
finds su p p o rt in  N at. W a ter  W orks  v. C ity  of 
K ansas, 28 Fed. Rep. 922; B u tc h er’s Union  
v. Crescent C ity , 111 U. S. 746; * * *,

“A nd if  th ere  is no liab ility  on th a t  ac-
count i t  s qu ite  difficult to  u n d ers tan d  why 
the  indem nity  provision of the  ord inance was 
e ither essen tia lly  o r necessarily  im plied in  o r 
inc iden t to  the  pow er conferred  by its  ch ar-
te r  provision to  estab lish  public  sewers. T' 
provisions in  th e  o rd inance  th a t  the  con 
tra c to r  shall assum e a ll responsib ility  for 
less, dam age or in ju ry  to  persons or p ro p -
erty  a ris in g  ou t of th e  n a tu re  of the  work, 
from  th e  ac tion  of th e  elem ents, o r fro r 
Unseen o r unusua l difficulties, is w ithou t the  
chartered  g ra n t of pow ers to  the  city. This 
becomes ap p aren t when i t  is  borne in  m ind 
th a t  th e  revenue w ith  which to  pay fo r the 
construction  of the  sew er m ust be raised bv 
the  levy of a tax  on all p ro p erty  m ade ta x -
able fo r s ta te  purposes over the whole city, 
and  th a t  th e  revenue so a ris in g  ‘shall he a p -
p ro p ria ted  solely to the  bu ild ing  of said 
sew er.’ Now if  a  co n trac to r m ust assum e the  
liab ility  im posed by said o rd inance  as the 
p la in tiff contends, then in  b idd ing  for the 
Work lie m ust m ake allow ance therefor. I f  
he m ust assum e the  trem endous responsib il-
ity  provided by the  o rd inance of afford ing  in -
dem nity to  w ater, gas, heat, e lectric  ligh t, 
telephone and  te leg raph  com panies w here 
pipes and  conduits a re  in te rfered  w ith in the 
bu ild ing  of the sew er—if he m ust answ er^to 
these p riv a te  co rpo ra tions fo r the  action  of 
th e  elem ents o r from  o ther unseen o r  unusua l
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difficulties in  p rosecu ting  the  work, then  it  is 
p la in  th a t  h is b id  m ust necessarily  be fa r  
above w h a t i t  w ould be w ithou t such ex ten-
sive liab ility , o r in  o th er w ords th e  cost of 
th e  sew er m ust necessarily  be increased  by 
th e  risk s of the  liab ility  requ ired  to  be as-
sumed. To w h a t w ould o therw ise be the  cost 
of the  sew er m u st be added a  p e r  cent, of 
cost com m ensurate  w ith  the  risk  im posed 
upon co n trac to r by the  ordinance. The city  
u n d er i ts  c h a rte r  has no pow er to  levy or 
collect a  tax  to  pay  the  difference between 
the  cost of the  sewer w ith and  w ithou t th e  
o rd inance  liability^. The p la in  and  obvious 
purpose  of the  o rd inance seems to be to  p ro -
vide an  indem nity  a t  th e  public expense by 
an  in d ire c t m ethod from  dam ages resu ltin g  
from  th e  in te rfe rence  in  th e  construction  of 
public  sewers w ith  the  p roperty  of p riv a te  
business co rpo ra tions using  th e  public stree ts  
in  which sew ers a re  to .b e  bu ilt. The effect 
of the  o rd inance is  to  increase  th e  cost of 
the  construction  of sew ers in  p ropo rtion  to  
the  ex ten t of the  liab ility  it  im poses upon the  
co n trac to r to  pay  p riv a te  indem nity . T he 
p rac tic a l effect of the  o rd inance  is  to  m ake 
the  sewer co n trac to r a  m ere collector of in -
dem nity  from  th e  city  fo r the  p riv a te  busi-
ness co rpora tions fo r the dam ages to th e ir  
p ro p erty  fo r which the o rd inance renders 
him  liable. T hus a  revenue which is ra ised  
by tax a tio n , and  m ust, under the ch arte r, be 
a p p ro p ria ted  solely to  th e  bu ild ing  of the  
sewer, is d iverted  and  applied  to  th e  p ay -
m ent of the  o rd inance  indem nity . T his well 
and  ingeniously  devised system  for the  a l-
lowance, collection and  paym ent of the  in -
dem nity  to  th ird  parties , as  is provided in



41

tliis ordinance, is  no t au thorized  by any ex-
press Or im plied g ra n t of pow er to be found 
in th e  c h a rte r  of th e  city. The pow er to  levy 
a  tax  to construc t a  sew er does no t neces-
sarily  im ply th e  pow er to  levy a fu r th e r  tax  
to  pay dam ages resu ltin g  from  the construc-
tion  for which the city  is in  no way liable. 
The levy of a  tax  for such a purpose by the  
City is the  exercise by i t  of an  unau tho rized  
and a rb itra ry  pow er W ithout the scope of i ts  
charter. M anifestly , i t  was never th e  in ten -
tion of the  leg isla tu re  to au thorize  th e  city  by 
o rd inance to  levy a  tax  to  ra ise  a fund  to  pay 
dam ages for so co n stru c tin g  a  public sew er 
as to  in te rfe re  With and  conipel th e  re lay ing  
of the  p la in tiff’s gas pipes once la id  in the 
place and M anner d irected. The ordinance, 
so fa r  as i t  provides indem nity  and  th e  pay-
m ent of sam e to  the  p la in tiff  th rough  the de-
fendan t as co n trac to r ou t of th e  fund  a ris in g  
from  the  seWer tax , m ust be held to  be in -
valid .”

A nd again, in  A nderson v. F u lle r, (F la .)  41 So.
684!

“W hile m un ic ipalities m ay by ordinance 
g ra n t to  ind iv idua ls and  co rpo ra tions the 
privilege of occupying the  s tree ts  and  public 
Ways for law fu l purposes, Such as ra ilro ad  
tracks, poles, w ires an d  gas an d  W ater pipes, 
Such rig h ts  a re  a t  a ll tim es held in  subo rd in -
a tion  to  the  superio r r ig h ts  of th e  public, 
and  a ll necessary and  desirab le  police o rd i-
nances, th a t  a re  reasonable, m ay be enacted 
an d  enforced to  p ro tec t th e  public health , 
safety  and  convenience, no tw ith s tan d in g  the 
sam e m ay in te rfe re  With legal franch ise
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righ ts. A  w ater com pany, p lac ing  its  pipes 
in  the  s tree ts  under a  franch ise  con trac t w ith 
the  city, does so in  subord ina tion  to  the 
su p erio r r ig h ts  of th e  public th rough  its  duly 
co n stitu ted  m unicipal au tho ritie s, to  con-
s tru c t sewers in  th e  sam e s tree ts  whenever 
and  w herever the  public in te re s t dem ands; 
and  if  in  consequence of the exercise of th is  
r ig h t the  w a te r com pany is compelled to  re -
lay  i ts  pipes, in  the  absence of unreasonable 
o r m alicious conduct, i t  has no cause of ac-
tion  ag a in s t the  co rpo ra tion  for reinburse- 
m en t on account thereof. M cQ uillin, Mini. 
Ord. Sec. 521; N ationa l W a ter  W orks Co. v. 
C ity  o f K ansas  (C. C.) 28 Fed. 921; K irb y  v. 
C itizens* R y  Co. 48 Md. 168, CO Am. Rep. 
455; E llio tt  on Roads and, S tre e ts , sec. 476; 
N ew  Orleans Gas Co. v. D rainage Com. 197 
U. S. 453, 25 Sup. Ct. 471, 49 L. Ed. 831. 
The c ity  o f T am pa was, therefore , n o t a u th -
orized d irec tly  or ind irec tly  to  burden itse lf 
o r i ts  citizens w ith  the cost of rem oving and 
rep lac ing  o f the  w a te r pipes, gas pipes, te le-
g raph , telephone and  electric  ligh t poles, 
d ra in s, o r conduits, or ra ilw ay  tracks  th a t  
m igh t necessarily  have been in te rfe red  w ith 
in  lay ing  its  sewers in  the  streets. A nd th a t  
these co n trac ts  d id  in d irec tly  u n dertake  to 
cast such bu rden  upon th e  c ity  th ere  can be 
no doubt, since b idders for the  work, being 
advised in  advance th a t  they  would be re -
qu ired  to bear the  cost of such rem oval and  
replacem ent, would increase  th e ir  bids suffi-
cien tly  to  cover such cost, thereby casting  an 
au thorized  and  illegal bu rden  upon th e  ta x -
payers an d  defeating  the  purpose and object 
of the  law  in  hav ing  the  co n trac ts  for such 
w ork aw arded  to the  low est responsible bid-
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der, These provisions in  these con tracts, 
and  in  the  specifications of th e  work upon 
which the  bids fo r th e  co n trac ts  were sub-
m itted , req u irin g  the  con trac to rs  a t  th e ir  
cost to  rem ove an d  rep lace a ll w a te r and  gas 
pipes, telephone, te legraph , and  electric 
lig h t poles, pipes, d ra in s  and  conduits, and  
a ll railw ay tracks  th a t  in te rfe red  w ith  such
sew ers go to  the v ita ls  of such con tracts, and 
render them  nu ll and  void upon th e ir  face. 
P a r tic u la r ly  is  th is  tru e  when the  c ity  is 
au thorized  by its  c h a rte r  to  assess the  cost of
such w ork aga in st th e  a b u ttin g  property . 
Chippewa, B ridge  Co. v. C ity  o f D urand , 122 
W is. 85, 99 N. W. 603,106 Am. St. Pep. 931; 
In g e  v. B oard o f P ub lic  W orks, 135 Ala. 187, 
33 South. 678, 93 Am. St. Rep. 20; Colwell 
V. C ity  o f W aterbury , 74 Conn. 568, 51 A tl. 
530, 57 L. R. A. 218. On th e 'g en e ra l subject 
see D iam ond  v. C ity  of M ankato , 89 Minn. 
48, 93, N. W. 911, 61 X,. R. A. 448.”

In  th is  connection we should say th a t  as a m a tte r  
of fac t the  p rice  a t  which th e  co n trac t was let did 
not im pose any  illegal burden  on the taxpayers , 
as the  ac tu a l construction  w ork w as com pleted by 
th e  co n trac to r a t  a. loss of over $30,000 to  them -
selves, bu t the doc trine  of these cases is  p a rtic u -
la rly  im p o rtan t in  co nstru ing  the  co n trac t u nder 
consideration , fo r i t  is well se ttled  th a t  co rpo ra-
tions m ust be presum ed to co n trac t w ith in  th e  ex* 
is tin g  pow ers of th e ir  c h a rte rs  and  w here general 
w ords a re  used in a  co n trac t by them  a d m ittin g  
of a  double construction  they m u st be construed
consisten tly  With th e  scope and  pow ers of the  c h a r-
ter. M orris and E ssex  R R . Co. v. Sussex  R R . Co., 
20 N. J .  Eq. (5 C. E. G r .), p. 542. In  th is  case th e  
C ourt of E rro rs  an d  A ppeals s a id :
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The difficulty in  question a rises under tne  
firs t section of th e  con trac t. T h a t relate® 
to  a ll f re ig h t and  passengers which shall Le 
tra n sp o rte d  over e ith e r of th e  roads o f th e  
said  com panies, or any  f  u tu re  extensions or 
branches of the same.

“F irs t . Do these w ords ‘any fu tu re  ex 
tensions o r branches of th e  sam e’ include 
the  ex tensions in  question. This is a  m a tte r  
of construction  and  app lica tion  of w ords to 
th e ir  subject m atte r. In  de te rm in ing  it, we 
m u st necessarily  look to  the  situ a tio n  of th e  
p a rtie s  and  th e ir  powers. The p a rtie s  a re  
c rea tu res  of the  s ta tu te , and  if  these w ords 
can  be full}" satisfied by th e  objects a u th o r-
ized in  th e ir  ch arte rs  and  supplem ents, we 
would no t be justified  in  giving them  an  ap -
p lica tion  to objects outside, u n c e rta in  and  
unau thorized . C orporations in  dealing  w ith  
each o ther a re  presum ed to co n trac t w ith in  
the  pow ers and  lim ita tio n s of tlie ir  ch arte r, 
and  any  in ten tio n  to  co n trac t upon m atte rs  
no t then  authorized , even w ith  the  expecta-
tio n  of a  subsequent leg islative  ra tification , 
m ust be c learly  expressed. T here  is  no th ing  
in  th is  con trac t, certa in ly  by express w ords, 
to  show th a t  th e  p a rtie s  con tem plated  a t  
an y  fu tu re  tim e th e  construction  o f any lines 
n o t then  authorized . Such an  im plica tion  
is, however, sought from  the general words, 
any fu tu re  extensions or branches, b u t th a t  
could no t be perm itted  unless i t  w as neces-
sary  to look beyond the  scope of ex isting  
pow ers to sa tisfy  the  w ords.”

A nd again , in  M orris and E ssex  R R . Co. v: Bon- 
nell, e t al, 34 N. J .  L., p. 474, 477, the  Suprem e 
C ourt s a id :
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“ In  fu r th e r  app ly ing  th e  deed, the  co u rt 
charged th a t i t  ‘conveyed a  s tr ip  w idening 
as  going east, accord ing  to  the  dep th  of the 
cut, u n til a t  th e  ex trem e easte rly  end, where 
the cu t is tw en ty  feet six inches deep, the 
w id th  to  fu rn ish  the  road-bed, ditches, and  
for necessary slopes w ould be fo rty  feet 
th ree  inches sou th  of th e  cen ter line .’ T his 
would m ake eighty  feet and  six  inches fo r 
the  Whole w idth  a t  th a t  point. T h a t is  m ore 
th an  the  full w idth  allow ed fo r the rou te  of 
th e  road  in  th e  a c t of inco rpora tion . The 
language of the deed should no t be held to 
em brace m ore land  th an  th e  com pany had 
pow er to  take  fo r the  route. I t  being gen* 
era l m ust be construed  w ith in  the  scope of 
th e  powers of th e  com pany then  existing. 
M orris and E ssex  v. ¡Sussex R R . Co., 5 C. E. 
G reen, 542.”

A pplying th is  p rincip le  of construction  to  the  
p resen t case we subm it th a t th e  te rm s of the  con-
tract. m ust be construed  in connection w ith  the 
co rpo ra te  pow er of the  com m issioners, and  since 
there  is no s ta tu to ry  a u th o rity  to  relieve th e  com-
p la in a n t of the  expense of ta k in g  care  of i ts  own 
track s  d u rin g  the  period of construction  of th e  
sewer, i t  cannot be said  th a t  the  com m issioners 
e ith e r assum ed i t  them selves o r  a ttem p ted  to  im -
pose i t  upon the  con tractors.

U n der no circu m stances did the con-
tract betw een the P assaic V a lle y  Sew -
erage C om m issioners and F razer  and  
B n rch en a l im pose any lia b ility  on  
F razer  and B n rch en a l in  fa v o r  o f the  
P u b lic  Service B a ilw a y  Company« 
w hich was n ot a p a rty  thereto .



In  consru ing  such a co n trac t the pow er of the 
Com m issioners to  co n trac t as well as the subject- 
m a tte r  o f th e  co n trac t an d  th e  purpose in tended  
to  be accom plished by i t  should a ll be considered, 
and  i t  ought never to  be in ferred  th a t  the  co n trac t 
m ade by the com m issioners w as in tended  to in u re  
to  the benefit of a  com plainan t fu r th e r  th a n  i t  m ay 
be necessary fo r th e  abso lu te  p ro tec tion  of the  com-
m issioners unless th e ir  c h a rte r  expressly o r by 
necessary  im p lica tion  confers th e  pow er to  m ake 
co n trac ts  to  in u re  to  th e  sole benefit of ind iv iduals 
an d  the  in te n t so to  do c learly  ap p ea rs  in  the con-
tra c t  itself.

In  C arpenter  v. R eliance R ea lty  Co. (M o.) 77 
S. W ., p. 1004, a  co n trac t betw een defendan ts (a 
lo t ow ner and  a  construction  com pany employed 
to  erect a  bu ild ing  on th e  lo t) provided th a t  the 
construction  com pany should p ro tec t the adjacen t 
w alls. H eld, th a t  a con ten tion  by p lain tiff, in  an 
action  to  compel th e  defendan ts to adop t m easures 
a t  th e ir  expense to  p ro tec t h is  ad jacen t build ings 
from  dam age by excavation, th a t  he w as en titled  to 
enforce th e  c o n trac tu a l provision ag a in st the  con-
s tru c tio n  com pany ig untenab le , since he w as no t 
a  p a rty  to  th e  con tract.

The C o u rt s a id :

“ I t  is fu r th e r  contended th a t, as the con-
s tru c tio n  com pany bound itse lf  by co n trac t 
w ith  the  rea lty  com pany to  p ro tec t the  ad -
jacen t w alls, th e  co n trac t w as m ade for the 
benefit of p la in tiff, as the  ow ner of those 
w alls, and  he is en titled  to  enforce it. This 
position  is untenab le . T h a t clause of the 
c o n tra c t betw een th e  construction  com pany 
an d  the rea lty  com pany which the p la in tiff 
invokes w as designed as an indem nity  to  
the la t te r  com pany ag a in st any possible



loss it m igh t he called on to  make good oil 
account of in ju ry  to  the  ad jacen t w alls o r 
the  stree t, and  w as in  no sense a  con trac t 
fo r the  benefit of the  p la in tiff  o r the  city» 
or one on w hich e ith e r could  sue. The ob-
servance of th e  co n trac t m ight have, and  
doubtless w ould have, redounded inc iden ta l-
ly to  the  p la in tiff’s benefit, b u t th a t  c ircum -
stance gave him  no r ig h t of action  on it. 
K o ken  Ironw orks  v. Livers, 147 Mo. 580, 49 
S. W. 507; H ow sm on  v. W a ter  Co., 110 Mo. 
304, 24 S. W. 784, 23 L. E . A. 146, 41 Am. 
St. Rep. 654; B lum h  v. O’Connell, 99 Mo. 
357, 12 S. W. 791; N ew  H aven  V. R . R *, 62 
Conn. 253, 25 A tl. 316, 18 L. R. A. 256. 
M oreover, we th in k  a ju s t  construction  of 
the co n trac t between th e  construction  com-
pany and the rea lty  com pany d id  n o t bind 
the fo rm er to  underp in  the  build ing , a s  they 
were compelled to  do by th e  in junc tion , b u t 
only bound the  construction  com pany, as 
between i t  and the rea lty  com pany , to  save 
the  build ings from  h a rm ; and, if  they had  
been harm ed (as  they w ere n o t) the  only 
p a rty  th a t could have sued on the  co n trac t 
w as th e  rea lty  com pany, and i t  only a fte r  i t  
had been dam nified by paying fo r  the in ju ry  
done to  the buildings. The in d em n ity  clause  
certa in ly  cannot be held to have inured  to 
p la in tiff’s benefit in  such sense as to relieve  
him  from  the d u ty  o f taking  care o f h is  
w alls and from  all the expense necessary to  
do it, and transfer the d u ty  and expense to  
the construction  com pany. I f  i t  had  th a t  
effect, i t  w as equivalen t to  aw ard ing  the  
p la in tiff  a  large sum  of money by v irtu e  of 
a  co n trac t to  which he w as no p a rty , and  
for w hich he advanced none of the considera-
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tion. The rea lty  com pany owed him no du ty  
to  p ro tec t his build ings, and  could no t have 
con trac ted  for h is benefit, except as a g ra tu -
ity , which no one w ill say w as i ts  in ten tion  
o r the  construction  com pany’s u n d e rs tan d -
ing. The rea lty  com pany was co n trac tin g  
solely fo r its  own benefit, and  to  guard  
ag a in st any  loss th a t  m ight befall in  the 
course of e rec ting  the new bu ild ing .”

A lso in  S ty le s  v. Long  Co., 67 N. J .  L. 413 (a f-
firmed 70 N. J .  L., p. 301), the Suprem e C ourt 
said  :

“The action  w as in  to rt, to  recover dam -
ages fo r personal in ju rie s  su sta ined  by the 
p la in tiff  w hile crossing  a tem porary  foot-
bridge alleged to have been erected, con-
tro lled  and  m ain ta ined  by the  defendan t 
over the  P assaic  R iver, a t M ain S treet, in  
P a terson . * * *

“ * * * The co n trac t contained  also  the 
follow ing s tip u la t io n s :

“ ‘C o n trac to r’s risk . The co n trac to r m ust 
assum e a ll risks from  floods and  storm s, 
dam age to  persons and  properties, and  cas-
u a ltie s  of every descrip tion  p e rta in in g  to  
the  rem oval of the  old bridge, the construc-
tion  of the  new bridge and  th e  construction  
and  use of the  tem porary  foot-bridge, u n til 
the  final acceptance of th e  new s tru c tu re .

“ ‘P ro tec tio n  of th e  public. The con trac -
to r  shall provide, m ake and  m ain ta in  a ll tem -
p o rary  fences, boardings, s tru ttin g s , shor-
ings, bridgew ays o r  tem porary  a rrangem en ts 
necessary  fo r o r requ ired  in consequence of 
any  of the  w orks, a ll enclosures fo r m ate-
ria ls , o r  w orks fo r the  p ro tec tion  of the pub-



lie, or fo r th e  p ro tec tion  of any  bu ild ing  
or p roperty  w hatsoever n e a r to  or, liable 
to  be affected by the  work, an d  shall suffi-
c iently  w atch and  ligh t th e  sam e when nec-
essary, both d u rin g  th e  construction  an d  
a fte r  the  com pletion of the  work, u n til the 
acceptance thereof, an d  tak e  such o th er p re -
cau tions as m ay be requ ired  by the  bridge 
com m ittee.

“ ‘P rovision  fo r the accom m odation of 
pedestrians. The co n trac to r sha ll provide 
and  m ain ta in  fo r the  accom m odation of 
pedestrians d u rin g  the  construction  of the 
new w ork a  tem porary  foot-bridge on tem -
porary  piers, to  be located n ear the  site  of 
the  p resen t bridge, and  fo r th is  purpose 
shall have the  r ig h t to use the  m ate ria ls  in  
the old bridge as fa r  as necessary .’

* * *

“The general ru le  is  en tire ly  Well se ttled  
th a t  one who is no t a  p a rty  to  a co n trac t can -
n o t sue in  respect of a du ty  a ris in g  o u t of 
the  con tract. T his ru le  w as app lied  and  
the reasons for i t  expounded in  th is  court 
in  the  case of M arvin  Sa fe  Co. v. W ard , 17 
Vroom, 19, the  c iircum stances of which 
were qu ite  s im ila r to those of the p resen t 
case. I t  is tru e  th a t  in  the  case cited  the 
co n trac t had  been fu lly  perform ed by the 
defendant, While in  the p resen t case there  
w ere s tip u la tio n s im posing a con tinu ing  ob-
ligation . B u t there  seems no reason fo r 
d raw ing  a  d istinc tion  on th is  account, and  
the  ad jud ica ted  cases app ly  the ru le  as well 
to  co n trac ts  im posing a con tinu ing  obliga-
tion  as to  those whose s tip u la tio n s  have been 
fu lly  executed.
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“O ther New Je rsey  cases recognizing the 
ru le  above s ta te d  a re  K ah l v. Love, 8 Vrooni 
5 ; A p p leb y  v. S ta te , 16 Id. 161. 240, 245; 
d y n e  v. IId im es, 32 Id . 358, 368.

“ I t  is claim ed th a t, by reason of the  fa c t, 
th a t  the c o n tra c t here in  question w as made 
by a  public  co rpo ra tion  for the  construction  
of a  public  work, and  con ta ins s tip u la tio n s 
in tended  for the  safety  of the public, the 
p lain tiff, as one who has su sta ined  personal 
in ju rie s  by reason of the non-perform ance 
of such s tip u la tio n s , is en titled  to  m ain ta in  
an action  o f to r t  ag a in st the defau lting  con-
trac to r.

# * *

“B u t the  ru le  e n titlin g  th ird  p a rtie s  to 
m ain ta in  an action  fo r b re a d  i of the con-
tr a c t  is lim ited  to  those for whose benefit 
the  co n trac t w as made, and  is no t extended 
to  th ird  parties , who, ind irec tly  an d  inciden-
ta lly , w ould be advan taged  by its  perfo rm -
ance. 15 Encycl. PI. and  P r. 516, an d  cases 
cited. I t  w as on th is  ground, as well as on 
the  g round  of th e  co n trac t being u nder seal, 
th a t  in  Crowell v. H osp ita l o f S t. Barnabas, 
ubi supra, i t  w as ad judged  by ou r C ourt of 
E rro rs  and  A ppeals th a t  a p rio r  m ortgagee 
w as n o t en titled  to  enforce paym ent of the 
m ortgage debt by personal decree aga in st 
the  g ran tee  of th e  m ortgagor, such g ran tee  
having  sim ply assum ed the  paym en t in  the  
deed by which the  p ro p erty  w as conveyed to  
him . T his w ill ap p ea r in  th e  reason ing  of 
th e  opinion delivered by Mr. Ju s tic e  Depue 
fo r the  C ourt.

* * *
“ W e take  it  to  be q u ite  p la in  th a t  the  

ru le  th a t  no one can sue upon a  con trac t



unless lie is a p a rty  to  it, canno t be evaded 
by b ring ing  w liat is  rea lly  an  action  for 
breach of co n trac t in  th e  form  of an  action  
of to rt. 15 E ncycl. PI. & Pr. 504. I t  follows 
th a t, in o rd er to  m ain ta in  an  action  of to r t  
for breach of a co n trac tu a l du ty , the p lan e  
tiff m ust have the  sam e s ta tu s  u nder the 
co n trac t a s  w ould en title  him  to  m ain ta in  
an  action  upon con trac t fo r a breach of its  
s tipu la tions. I f  therefore  the ac t of 1898, 
above refe rred  to, can be so extended, by 
construction , as to  en title  one no t a p a rty  to 
a con trac t under seal to m ain ta in  an  action  
of to r t in respect of a  breach of du ty  a ris in g  
ou t of the  con trac t, the r ig h t o f action  m ust 
a t  least be lim ited  to  those who w ould be 
en titled , in an  action  s tr ic tly  upon th e  con-
tra c t, to sue fo r a breach of its  provisions.

“The ad jud ica ted  cases, as well as the 
reason of the m atte r, fu lly  su s ta in s  the p ro -
p rie ty  of exem pting one who is em ployed by 
a  public co rpora tion  to  perform  w orks for 
the public benefit, under a  co n trac t which 
im poses a  con tinu ing  obligation, from  an ac-
tion  of to r t  a t  the  su it of an  ind iv idual who 
suffers in ju ry  by reason of i t s  non-perform -
ance, so fa r  as such action  is  based upon 
the c o n trac t itself, the p a rty  in ju red  being 
rem itted  to  his action  for breach of such 
du ty , if any, as may be im posed upon the 
defendan t independent of the  co n trac t.”

N ickerson  v. B ridgeport H ydrau lic  Co., 
46 Conn. 24 ; S. C. 33 Am. Rep. 1 ;

D avis  v. C lin ton  W a ter  W orks, 54 la . 59;
F oster  v. Lookou t W a te r  Co., 2 Lea. 42;
F erris  v. Carson W a ter  Co., 16 Nev. 44; 

S. C. 40 Am. Rep. 485;
B eck  v. K ittjanning  W a ter  Co., 11 A tl. Rep. 

300 (P a . Sup. C t) .



A nd co n tin u in g :

“ In  ou r opinion, therefore, the p la in tiff  in  
the  p resen t action , a s  one of th e  public fo r 
whose general benefit and  p ro tec tio n  th e  
co n trac t in  question  w as m ade, does no t sus-
ta in  such a re la tio n  to  th e  defendan t as a  
co n tra c tin g  p a rty  th a t  she can m ain ta in  
her action  of to r t  by reason of a  m ere viola-
tion  of th e  co n trac tu a l d u ty .”

The C ourt of E rro rs  said  (70 N. J . L. 301, 304) :

“A lthough th is  action is fram ed in  to rt, 
and the s ta tu te  is  inapplicable , i t  m ay be 
well to  add th a t  we have reached th e  same 
conclusions as th e  Suprem e C ourt when the 
case w as before th a t  court.

“T he difficulties which p resen ted  them -
selves in  the  case of su its  by th ird  persons 
upon co n tra c ts  m ade by o thers w ere tw o—  
th e  w a n t of p riv ity  and  th e  w an t of con-
sid era tio n  m oving from  th e  th ird  person. 
These difficulties have been overcome in  th is  
s ta te  as to  c o n trac ts  no t u nder seal by de-
cisions of th e  cou rts  (J o s lin  v. N e w  Jersey  
Car S p rin g  Co. 7 Vroom  141; W hitehead  v. 
B urgess , 32 Id . 5 ; E conom y B u ild in g  and  
Loan A ssocia tion  v. W est J ersey  T itle  Co. 
35 Id. 27; E lm er  v. Loper, 37 Id . 50 ), and  as 
to  co n trac ts  u n d e r seal by the  s ta tu te . The 
only effect of the  decisions and  th e  s ta tu te  
is th a t  p riv ity  of co n tra c t is n o t req u is ite  in 
o rd er to  m a in ta in  th e  action , an d  th e  consid-
e ra tio n  need n o t move from  th e  person for 
whom the co n tra c t is m ade. N e ither the  
cases above c ited  n o r the  s ta tu te  go so fa r  
as to p e rm it a su it upon co n trac t to  be m ain-



taiiied  by persons w ith whom the  defendan t 
never m eant to  etiter in to  co n trac tu a l re la -
tions. I t  is n o t enough th a t  the  p la in ttiff  
m ay be benefited by th e  perform ance of the  
c o n tra c t;  he can only m ain ta in  the  action  
when th e  co n trac t is m ade fo r him. I t  w ould 
be a  decided novelty to  hold th a t  anyone 
co n trac tin g  w ith  a m unicipal co rpora tion  is 
liable to  an  action  of con trac t, n o t only by 
the co rpora tion  b u t by every citizen of th e  
m un ic ipality .”

In  conclusion we subm it—

(1) T hat the com plainan t’s r ig h ts  in  H am burg  
P lace w ere subo rd ina te  to  th e  rig h ts  of th e  P assaic  
V alley Sewerage Com m issioners in th e  exercise of 
th e ir  honest d iscretion  to  build , by th e  m ethod 
adopted, the sew er in H am burg  P lace  w ithou t any  
obligation on i ts  p a r t  to  assum e th e  cost of rem ov-
ing  and  rep lac ing  com plainan t’s track s  necessarily  
inc iden t to  such m ethod of construction .

(2) T hat the Com m issioners, bad they been so 
disposed, w ere w ith o u t a u th o rity  to e ith e r assum e 
the expense in question o r to  impose the  sam e 
upon the  defendants, F ra z e r  and  B urchenal, and  
did no t a ttem p t to  do so.

(3) T h at even if  the  Com m issioners Were obliged 
to  assum e such expense and in tended  to  do so, they 
did  not, as a m a tte r  of law, im pose the  sam e upon 
the defendants, F ra z e r  and  B urchenal, by th e ir  
con tract,

(4) A nd th a t  even if  said  co n trac t should be held 
to im pose the  expense in  question  upon the defend-
an ts , F ra z e r  and  B urchenal, as betw een the P assa ic
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V alley Sew erage C om m issioners and  F ra z e r  and  
B urch  enal i t  canno t be held to  have im posed on 
F ra z e r  and  B urchenal any  liab ility  in  favo r of the  
com pany, and  th a t  th is  is t ru e  w he ther th e  co u rt 
should hold th a t  th e  P assa ic  V alley Sew erage Com-
m issioners w ere u n d e r a d u ty  to p rovide fo r the  
m aintenance of th e  P ub lic  Service R ailw ay  Com-
p an y ’s track s  o r w hether the co u rt should  hold th a t 
the  P assa ic  V alley Sew erage C om m issioners w ere 
u n d e r no such duty.

F o r  the  reasons above set fo rth , we subm it th a t  
th e  decree of the  low er co u rt should  be reversed, 
and  since th e  P ub lic  Service R ailw ay  Com pany ex-
ercised its  r ig h t u n d e r th e  o rd er of Decem ber 28, 
1915 (case p. 84) to  do the  w ork itself, and  conse-
quen tly  has a lread y  borne th e  cost thereof, as it  
was obliged in  law  to do, the b ill of com plain t 
should be dism issed as a g a in s t F ra z e r  and  B u r-
chenal, w ith  costs.

J .  E D W A R D  A SH M EA D ,

Of Counsel w ith  F ra z e r  and  B u r-
chenal, D efendants-A ppellan ts.

M arch Term , 1917.

[9630]

LECOUVER PRESS CO., Printers, 51 Vesey St., New York, N. Y. 
Telephones: Cortlandt 5570 and 5571.


