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To the Honorable T h e o d o r e  R u n y o n , Chancellor
of the State of New Jersey :

The petition of Joseph W . McElroy, of the Town-
ship of Pompton, in the County of Passaic and 
State of New Jersey, respectfully represents : That p) 
from the first day of July, eighteen hundred and 
sixty-nine, to the ninth of June, eighteen hundred 
and seventy-four, your petitioner was employed as 
superintendent of their steel works, by the firm of
J. Horner & Company, composed of James Horner 
and James Ludlum ; that on or about the last men-
tioned date the said partnership was dissolved by 
the death of the said James Horner.

And your petitioner further represents that oK or 
about the twenty-first day of August, eighteen liun- 2 0  

dred and seventy-four, a bill was filed in the Court 
of Chancery by Alice Buckingham, executrix of 
James Horner, deceased, against the said James 
Ludlum, defendant, praying, among other things, 
for a Receiver of the property and effects of said 
partnership ; and that upon such bill such pro-
ceedings were had that an order or decree was 

-made therein on the seventeenth day of November, 
eighteen hundred and seventy-four, ordering 
(among other things), that the said James Ludlum 3 0  

be appointed Receiver of the property and assets 
of every description belonging to the late firm of J. 
Horner & Company, with power to collect and 
teceive all moneys and other property belonging to 
the said late copartnership, and to pay out of the 
proceeds of said property the debts of said copart-
nership, and to take and. retain possession of all 
such property with a view to the ultimate settle-
ment of the affairs and busiriess of the said partner- 
8 ip? under the direction of said Court. 40
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And your petitioner further represents that the 
said James Ludlum on or about the date of said 
order did take possession as Receiver of all the 
property and assets of said firm, and that by virtue 
of such order and taking possession, the said 
James Ludlum, Receiver as aforesaid, became a 
trustee of said assets for all the creditors of said 
firm, so far as the same should be necessary as re-
quired for the payment of their debts.

10 And your petioner further represents at the time 
of the death of the said Homer, and of the appoint-
ment of the said Receiver the said firm of James 
Horner and Company were indebted to your peti-
tioner in a large sum of money, to wit, twenty-five 
thousand dollars, for the balance due your peti-
tioner for the vhlue of his services as superintend-
ent of their steel works from July 1, 1869, to June 
9, 1874, over and above the amount paid to your 
petitioner on account of said services, which said 

20 services were rendered by petitioner for said firm 
at their special instance and request.

And your petitioner further shows that the said 
James Ludlum, as Receiver as aforesaid, has sold 
arid disposed of all, or a portion of the property 
and effects of said firm under the direction of this 
Court.

And your petitioner further shows, that on or 
about the 31st of July, 1879, by an order of the 

30 Court, made in said cause, the said James'Ludlum 
was removed from the Receivership aforesaid, and 
Andrew Kirkpatrick, Esq., was appointed the re-
ceiver of the property and effects of the said firm, 
aud that by virtue of an order made in said cause 
after said removal, the said James Ludlum paid 
over and delivered to the said Andrew Kirkpatrick 
United States Government Bonds to the amount of 
nine thousand five hundred dollars or thereabouts 
(par value), and that the said K irkpatrick still holds 

40 the same as receiver, together with five hundred



dollars, or thereabouts, in cash interest received on 
said bonds.

And your petitioner further represents, that the 
said bonds were bonds belonging to petitioner and 
were delivered to the said James Ludlum, Receiver, 
on the delivery to your petitioner of certain per-
sonal property of the said iirm (purchased by peti-
tioner at a sale thereof made on or about the 2 1 st 
day of November, 1876), upon the understanding 
and ^agreement between the said James Ludlum, 1 0  

Receiver, and your petitioner, approved by the 
plaintiff in said suit, and by the Court as your peti-
tioner understood, that the said bonds should re-
main in the custody of the Receiver in lieu of the 
said personal property purchased by your peti-
tioner, to abide the final settlement of your peti-
tioner’s claim against said firm, and that the same, 
or so much thereof as should be necessary to satisfy 
the claim of your petitioner, should be returned to

, . . 20 
And your petitioner further represents that your 

petitioner purchased the said personal property at 
the said sale upon the understanding and agreement 
made, as your petitioner supposed with the approv-
al of all the parties to the said suit, that any 
amount found due your petitioner from said estate, 
on the final settlement of his claim against said 

rm, should be allowed on account of the purchase 
money, and that (your petitioner having paid in 
nine hundred dollars on account of his said pur- 3 0  

o ase) the goods should not be delivered until a set- 
ement of the amount due on his claim, but that 

e .eVVtU<̂ s’ ôr ^le convenience of all parties inter-
im6 j your petitioner, some time in the month of 

aic l, 1877, took the said property purchased by
ered^ sa^  sa ê? and the said bonds "were deliv- 
j.1e to said Receiver in lieu of said property upon 

c understanding and agreement aforesaid.
26thd 5° UI Pet^ i°ner further shows that on the 

( ay of July, 1 8 8 0 , your petitioner presented 40
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his claim for the said balance due him for his servi-
ces as aforesaid to the said Andrew Kirkpatrick, 
Receiver, in writing, under oath, and then filed his 
claim with said Receiver and notified him that your 
petitioner claimed payment of the same out of the 
assets of said firm, but that the said claim has not; 
nor has any portion thereof, been paid to your peti-
tioner by either said James Ludlum, as Recoiver,or 
said Andrew Kirkpatrick, as Receiver.

10 And your petitioner further represents that on 
the lOtli day of September last, he commenced a 
suit against the said James Ludlum, as surviving 
partner of the said firm of James Horner & Com-
pany, in the Supreme Court of the State of New 
Jersey, to recover the balance due your petitioner 
for the said services, with interest, and that in said 
suit your petitioner recovered a judgment against 
the said James Ludlum, surviving partner as afore-
said,for the sum of twenty-one thousand and three 

2 0  hundred dollars damages and sixty-one dollars and 
eighty-four cents, cost of suit, as by the record of 
said judgment remaining in the said Supreme Court 
or a copy thereof w ill more fu lly  appear, and to 
which your petitioner begs leave to refer if it be 
necessary so to do.

And your petitioner further shows that the said 
judgment still remains unpaid and unsatisfied, ex-
cept the sum of $600, which has been [received on 
account thereof.

3 Q And your petitioner further represents that the 
assets of the said partnership in the hands of said 
Andrew Kirkpatrick, Receiver as aforesaid, and es-
pecially the said bonds and money are in the cus-
tody of the Court, and are not subject to levy for 
the purpose of satisfying said judgment, but can be 
paid out under order of the Court.

And your petitioner further represents that no 
order was made by the Court in said cause, direct-
ing the bringing in of claims, or limiting the tmae 

4 q for bringing in the same by creditors, and that the
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accounts of the said Receiver have not been settled, 
and that the said Receiver still has in his hands as-
sets of said firm undistributed.

And your petitioner further represents that as he 
is advised and believes, he is entitled to be paid the 
balance due him for his services as aforesaid (at 
least to the extent of said judgment) out of any 
assets of the said firm in the hands of said Receiver 
so far as the same will extend, and to a return of 
said bonds, or so much thereof as is necessary to 
satisfy his said claim.

Your petitioner, therefore, prays that an order 
may be made directing the said Receiver to pay to 
your petitioner the balance of his said claim (to 
the extent of at least of said judgment), out of the 
assets of the estate in his hands, so far as the same 
will extend, and to return to him said bonds, or so 
much thereof as will be necessary to satisfy his said 
claim, and for such further and other relief as to 
your Honor shall seem meet.

And your petitioner will ever pray, &c,
JOHN R. EM E R Y,

Solr. for and of Counsel for Petitioner.

St a t e  o f  N e w  Y o r k , )
Passaic County, ss *

Jo s e ph  W .M c E l r o y , the petitioner above-named, 
being duly sworn according to law  on his oath,says 
that the matters and things set forth in the above 
petition, so far as relates to his own acts, are true, 
and so far as relates to the acts of others, he be-
lieves them to be true.

JOSEPH  W . M cE LR O Y.

Sworn and subscribed this 6 th ) 
day of June, A. D. 1881, [ 
before me. \

f  1
G e o r g e  F. T u t t l e ,

Master in Chancery of N. J.

10

20

30

40
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Theansvvei’ of A n d r e w  K i r k p a t r i c k , Receiver 
of the late firm of James Horner and Company to 
the petition of Joseph W .'M cE Iro y , filed in the 
above cause.

T ,St'vTTO ¡'rSi ’,°"de" fc has heard that the said 
Joseph y . McEIroy was employed by the firm of
James Horner and Company prior to its dissolution 
J'" le tleat l of Janies Homer, but in what capacity 

1 0  or for what length of time respondent has no know]-
edge, and leaves the petitioner to make such proof 
thereof as he may be advised.

2d. And the respondent admits the allegations 
contained in the 2 d and 3d paragraphs of said pe- 
tmon which relate to the filing of a bill in the Court 
of Chancery by Alice Buckingham, and the pro-
ceedings had thereon, and the appointment and 
powers of James Ludlum as receiver of the prop-
erty and assets of the said firm of James Horner and 
Company, and he admits that said Lndlum, as re-
ceiver, took possession thereof as such receiver, and 
he admits that said Ludlum became a trustee for 
the creditors of said firm, but lie respectfully insists 
hat it was as much the duty of said trustee to pro-

tect the interests of the persons beneficially entitled 
to said property after payment of deb'ts as it was to
protect the interests of bona fide  creditors of said 
hrm.

20

30
3d. The respondent, on information, denies that 

ie said firm, at the time of the death of James 
Homer, were indebted to the petitioner in a large 
sum of money, to w it : the sum of twenty-five thou- 
san o ais as stated in said petition, or any other 
sum for the value of his services as superintendent 
of the steel works oi said firm, prior to said Horner’s 
decease, over and above the amount paid to said 
pe a loner for said services ; but he is informed and 

40 believes that the said McEIroy was fu lly  paid by
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said Ludlum the amount due him therefor at, or 
* shortly after the death of said Homer. *

4th. The respondent admits that the said James 
Ludlum as receiver as aforesaid,has sold and dispos-
ed of the greater portion of the property and 
effects of said firm, but answering he says that 
lie is informed by the complainant in the above 
suit that the said Ludlum, in the sale and disposi-
tion of the said estate, has been guilty of many 
breeches of trust and that his administration of the 
estate has been highly detrimental thereto, and to 
the interests of the legatees and derisees under the 
will of said Horner, who will be beneficially entitled 
to such parts thereof as may remain for distribution.

f)th. The respondent admits that the said Lud- 
lum was removed from the receivership and the 
respondent appointed thereto on the thirty-first 
day of July, eighteen hundred and seventy-nine, as 
in said petition stated, and he admits that the said 2 0  

James Ludlum paid over and delivered lo the re-
spondent United States Government Bonds to the 
amount of nine thousand and five hundred dollars 
par value, or thereabout, and that he still holds the 
same together with all interests accrued thereon, 
since the same have come into his possession.

. 6 th. The respondent has heard that the peti-
tioner claimed some interest in said bonds prior to 
the time when they came into the possession of gp 
James Ludlum but he has no knowledge thereof, 
and leaves the petitioner to make such proof of 
the same, as he may be able to make, and respond- 
ent has no knowledge of the understanding or 
agreement, if any existed, between the said Ludlum 
an the petitioner when the petitioner transferred 
! . bonds to said Ludlum, but on information he 
snies diat they were otherwise transferred to said 
a lum than as the price of certain personal prop- 

er y of said firm purchased by the petitioner at a 4 0
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M aster’ s sale thereof and for which he, as a matter 
of convenience paid in bonds rather than in cash, 
and he denies (on lik e  information) that such trans-
fer was other that unconditional and absolute.

7th. The respondent has no knowledge of any 
understanding or agreement relative to the purchase 
of the aforesaid personal property by said McElroy, 
or relative to the delivery thereof to him, or to any 
allowance to be made to said McElroy on account 
of his said purchase in respect of his asserted claim 
against said estate, and he leaves the petitioner to 
make such proof thereof as he may be able to 
make, and the respondent is informed and believes 
that said petitioner some time in the year eighteen 
hundred and seventy-seven, but in what month he 
is ignorant, took said goods purchased by him at 
said Master’ s sale into his possession, and has since 
claimed to be the owner thereof.

20 8 tli. The respondent- admits that the petitioner 
presented to and filed with him, on or about the 
twenty-sixth day of July, eighteen hundred and 
eighty, his claim for a balance which he alleged 
to be due for his services, and that he notified the 
respondent that he claimed payment of the same 
out of the assets of said firm, and he admits that he 
has paid no portion thereof to the petitioner.

9th. He admits that on or about the tenth
30 day of September, eighteen hundred and eighty, the 

petitioner commenced a suit against said Ludlum 
in the Supreme Court of this State, but he denies 
that such suit was effectual to charge said Ludlum 
in any other than his personal capacity, and he 
admits that such suit was brought to recover an al-
leged or pretended balance due from said Ludlum 
to the petitioner for said alleged services, and he 
admits that a judgment was rendered in said suit, 
for the sum of twenty-one thousand three hundred

40 dollars damages and sixty-one dollars and eighty-
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four cents costs, but whether said judgment has 
been satisfied in whole or in part by said Ludlum 
this respondent does not know nor has he been 
otherwise informed than by said petition, and 
leaves the petitioner to make such proof thereof as 
he may be advised.

10th. And this respondent is advised and charges 
that said last mentioned suit was prosecuted by 
collusion with and at the instigation of said Lud- 
lum and for the purpose of enabling the said Mc- 
Elroy and Ludlum to get into their possession 
what remains of the'estate of James Horner and 
Company which, under the decisions of this Court 
made between the parties in interest, would other-
wise go to Alice Buckingham, the legal representa-
tive of James Horner.

11th. And this respondent answering, says that on 
or about the day of in the year
one thousand eight hundred and seventy-seven, the 
said McElroy filed his bill in this honorable Court 
against James Ludlum and Susan H., his wife, 
Alice Buckingham and John M., her husband, and 
Susan Horner, for an account of the profits of the 
said firm from July first, eighteen hundred and 
sixty-nine, to the day of the death of James Horner, 
claiming among other things that he was entitled to 
the one-eighth part of such profits; that the said 
Ludlum filed an answer thereto admitting such 
claim, and expressing his willingness to account; 
that the defendants, Alice and John M. Bucking-
ham, filed an answer, charging that no such agree-
ment had been made, that the said Ludlum was 
sworn as a witness on behalf of said M cElroy and 
used every effort to give effect to his claim, but that 
notwithstanding liis testimony the said bill, was on 
the thirtieth day of April, eighteen hundred and 
seventy-nine, dismissed on the merits, and this re-
spondent is advised and therefore insists, that the

10

20

30

40
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decree made in said last mentioned suit is a final 
adjudication of the controversy between the said 
McElroy and Ludlum, the representatives of said 
James Horner and the present receiver pf said 
estate in respect of any claim for any compensation 
by said McElroy for work done by him between 
the first of July, 1869, and the day of the death of 
James Horner, additional of that which he has 
already received : and was and is a complete bar to 

10 any recovery therefor both at law and in equity, and 
in particular to any recovery in the action men-
tioned in the next succeeding paragraph.

12th. That on the tenth day of September,eighteen 
hundred and seventy-nine, the said petitioner com-
menced an action at law, being the same action re-
ferred to in paragraph nine hereof, to recover 
compensation for his alleged services rendered to the 
said firm during the period that he was employed 

20 by them between the said months of July, eighteen 
hundred and sixty-nine, and June, eighteen hun-
dred and seventy-four; that the foundation of the 
action, to-wit, services rendered between these dates, 
was the same or that upon which the suit in equity 
mentioned in the next preceding paragraph was 
founded; that said Ludlum allowed judgment to 
go by default therein; that after judgment inter-
locutory by default had been entered, he applied 
to the counsel of Alice Buckingham to procure the 

30 same to be opened, that after such counsel had suc-
ceeded in opening such judgment and after the said 
Ludlum had expressed a desire that he, the said 
counsel, should take part in the conduct of the de-
fense, he (Ludlum) refused to plead such pleas as 
such counsel advised, and no bona fide  defense 
thereto being interposed, the said McElroy obtained 
judgment for the sum of twenty-one thousand, three 
hundred dollars damages, as hereinbefore set forth.

And this respondent is advised and respectfully 
40 insists that neither the Receiver nor Alice Bucking-
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ham, as administratrix of the estate of the said 
James Horner (they not being’parties to said suit 
nor allowed to interfere therein) are bound by said 
judgment, which can only stand good against James 
Ludlum, pesronally, and against his separate and 
individual estate, and, answering, the respondent, 
says that the said claim in respect of which said 
judgment was recovered is illegal and invalid; first, 
because barred in the manner mentioned in para-
graph i l  hereof; secondly, because the said Mc- 
Elroy, before the time of the commencement of said 
action, had been fu lly  paid and satisfied for all ser-
vices rendered by him to said firm ; and thirdly, 
because such claim, even if valid, or by far the 
greater part thereof, was at the time of the com-
mencement of said action barred by the Statute of 
Limitations, and this respondent insists that as 
against him and the legal representatives of the 
estate of James Horner, the date of the filing of his 
petition by said McElroy is the time up to which 
such statute is to be computed, and even if his (the 
said McElroy’s) claim were in other respects unex-
ceptionable, which he claims, it accrued more than 
six years prior to the filing of said petition, and is 
barred by said statute, and no valid promise or un-
dertaking to pay the same binding on this respond-
ent or on said Alice Buckingham, as executrix as 
aforesaid, has within said period of six years been 
made.

And this respondent, further answering, insists 
that any act done or admission made by said Lud-
lum since the death of said Horner in respect of 
said claim has been made in collusion with said 
McElroy for the purpose of defeating the right of 
the legal representatives of James Horner to share 
in said estate, and is fraudulent and void.

And this respondent has no knowledge as to 
whether an order has been made by this Court 
directing the bringing in of claims or limiting the 
tnne for bringing in the same by creditors, and

10

20

30

40
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leaves the petitioner to make such proof thereof as 
he may be able, and he admits that his accounts 
have not been settled, and that he still has in his 
hands assets of the said estate undistributed, but 
he denies the right of the petitioner to a return of 
said bonds, or any of them, or to be paid out of the 
assets of the firm in his hands anything on account 
of said judgment, and this respondent respectfully 
insists that the prayer of said petitioner should be 

10 denied with costs.
F R E D E R IC  W , STEVENS, 

Solicitor and of Counsel with Petitioner.

IN  C H A N C E R Y  OF N. J.

B e t w e e n —
20 A l i c e  B u c k i n g h a m ,

Compl’ t,

J a m e s  L u d l u m ,
D e ft.

Before His Honor A b r a h a m  V. V a n  F leet , 
Vice-Chancellor.

» M r . J o h n  E m e r y  for Petitioner.
E k - J u d g e  St e v e n s  for the Receiver of J. Ho r -

n e r  & Co.

Transcript of shorthand report of the testimony 
given in the cause on Thursday, the 6th day of 
April, A. D. 1882,at the Vice-Chancellor’ s Chambers, 
Newark, N. J.

J o s e p h  W . M c E l r o y , a witness produced on the 
part of the said petitioner, having been duly sworn, 

40 according to law, deposeth and saith :
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Direct-examination by Mr. E m e r y  :
Q. W hat is your present residence ?
A. Pompton.
Q. How long have you lived there ?
A. Since 1864.
Q. W hat is your age ? A. 58 in October next.
Q. W hat has been your occupation or business ?
A. I have been a manufacture of steel.
Q. How long have you been engaged in that busi-

ness? A. Since 1860.
Q. W hat were you engaged in before that?
A. Iron.
Q. How long were you engaged in the manufac-

ture of iron, about ?
A. W ell, since about ’42 or ’ 43.
Q. Then for the last 35 or 40 years the manufac-

ture of iron and steel has been your business ?
A. Yes, sir.
Q. When did you first go to Pompton ?
A. In May, 1864.
Q. In what capacity or for what purpose ?
A. I first went there to put up a furnace to make 

a steel on a patent that I had.
Q. Yrou are one of the inventors of a patent for 

the manufacture of steel ? A. Yes, sir.
Q. For the making of steel by what process—just 

state generally ?
A. To take pig metal— pig iron and work it in a 

puddling furnace and take from an hour to an hour 
and a half or two hours to make it heated and have 
the steel come out blistered steel.

Q. Make steel by a single process from the iron ?
A. Yes, sir.
Q. In the course of two hours ? A. Yes, sir.
Q. How many furnaces did you put up ?
A. Four.
Q. At whose place ?
A. James Horner & Company.
Q. Did they make any arrangement for using the 

patent ? A. Yes, sir.

10
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Q. Did you stay there for the working of the 
furnaces after they were put up ?

A . Yes, s ir ; a short time.
Q. How long ? A. Two years.
Q. Y ou  were there from 1864 to 1866 ?
A. Yes, sir.
Q. In what capacity ?
A . I  was working the furnaces— one of them ? .
Q. Then in 1866, what did you do ?

10 A. I had charge of a part of the works as sup-
erintendent.

Q. W hat part of the works ?
A. Of the puddling first.
Q. And how many processes are there to go 

through generally ?
A. W ell, there is puddling first, melting, heating, 

rolling and hammering.
Q. In 1866 you were superintendent of what 

part of it ?
20 A. In 1866 I  had partial charge, of all of it, and 

a new melting shop was put up.
Q. The works were increased? A. Yes, sir.
Q. How long did you continue under that 

arrangement ? A. 1866 to 1869.
Q. W hat time in 1869 ? A. About July, 1869.
Q. W as a new arrangement made with you about 

that time for your services there ?
A. Yes, sir.
Q. W hat was it ?

30 A. There was an arrangement made I should re-
ceive- one-fourth— (in terrupted).

Q. One-fourth ?
A. No, one-eighth, I should say, of the net pro-

fits of the steel works, and a guarantee that it 
should not be less than $3,000 a year.

Q. W ith whom was that arrangement made?
A. W ith  Mr. James Ludlum.
Q. Prior to that time had you spoken to either 

of the partners about leaving Pompton for the pur-
40 pose of taking charge of other works ?
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A. Yes, sir.
Q. Just state the circumstances of that?
A. I think in the fall of 1868 I was going to Con- 

nelsville, Pennsylvania, within sixty  miles of P itts-
burgh ; I had an interest in a steel works there, and 
the parties connected with it wanted me to come 
out there and take charge of it.

Q- This is what you told Mr. Ludlum about it, 
is i t ; now did you go out there and see them ?

A. Yes, sir.
Q. After you had seen them and came back, did 

you see Mr. Ludlum ? A. Yes, sir.
Q. Now state what you said to him about it ?
A. I wanted to get off.
Q. From your arrangement there ? A. Yes, sir.
Q. When did your agreement expire there ?
A. About July.
Q. Of the next year ?
A. Yes, sir, about the 1st of July.
Q. W ell?
A. And he would not hear to it ; I had no written 

agreement with him, or with the company.
Q. Horner & Co.?
A. Yes, sir, but I thought I was in honor bound 

to stay the balance of my year.
Q. W ell?
A. And then I could have w e n t; but they made 

this agreement with me for one-eighth of the pro-
fits, and T concluded to stay.

Q. That was made after you had informed him 
that they desired to have you in Pittsburgh ?

A. Yes, sir.
Q- Was anything said to you in reference to the 

proposed Pittsburgh arrangement, or what they 
would do with you, by either Horner or Ludlum ; 
I mean before this agreement was made in reference 
to the one-eighth of the profits, as to what they 
would do with you ?

A. Well, they would do better by me, and that 
! should not use my money out there.
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Q. You mean they said that you should not û e 
your money at Pittsburgh, but should let that go 
and stay with them ? A. Yes, sir.

Q. W hen was the agreement made between you 
and Mr. Ludlum in reference to the first of July ?

A. It was the same time before the first of July.
Q. W hen was it to take effect ?
A. The first of July.
Q. W as it in writing ? A. No, sir.

10 Q- W here was Mr. Horner at that time ?
A. Mr. Horner lived at New York.
Q. How often did he come to the works at 

Pompton ?
A. I could not s a y ; probably he would be there 

once a month or oftener.
A. W ho had general charge then of the firm’s 

business there? A. Mr. Ludlum.
Q. W hat works did they carry on besides steel 

works ? A. File works.
20 Q- W hat else, if anything, in the way of busi-

ness or property was there ?
A. They had a farm and the steel works.
Q. B ut your interest did nor extend to anything 

beyond the steel works? A. No, sir.
Q. After the first of July did you go on under that 

agreement ? A. Yes, sir.
Q. How long did you continue to work there un-

der that agreement ? A. Until 1874, July.
Q. W hat terminated it then ?

30 A. The death of Mr. Horner.
Q. He died some time in June ?
A. June the 9th, I think.
Q. 1874. W as there ever any settlement or ac-

count made of the profits of the steel works dur-
ing that time? A. No, sir.

Q. So that you have never received anything on 
the basis of a share of the profits under that agree-
ment ? A. No, sir.

Q. From 1869 to 1874 what was the general con-
4 0  dition of the steel trade as to being active or dull ?

(Objected to.)
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By M r . E m e r y  : I want to show that these were 
good years in the steel business.

A. It was prosperous.
By Th e  C o u r t  : Confíne your questions to these 

works.'
Q. From July, 1869, up to 1874, about how many 

men did you employ under you ?
A. W ell, I cannot tell exactlyjiow .
Q. Not exactly, but about ?
A. 70 to 85 men I should say.
Q. Did you have under you any assistant as su-

perintendent or foreman ? A. No, sir.
Q. You had the supervision of the whole body of 

men? A. Yes, sir.
Q. Were either of the partners of this firm prac-

tical manufacturers of steel ?
A. No, sir ; not that I know of.
Q. You said that in the manufacture of steel, 

as you carried it on there, there was several 
branches ; now, give us the first branch or process ?

A. First, the “  puddling ; ”  by which they make 
blistered steel.

Q. That is made directly from the pig metal ?
A. Yes, sir.
Q. How many men were employed at that gen-

erally ?
A. There were four puddling furnaces and that 

took eight men.
Q. And you had the supervision over these ?
A. Yes, sir.
Q. And you had to see whether they did their 

work right? A. Yes, sir.
Q. Does it require experience in steel to ascer-

tain whether the work of puddling is properly per-
formed and carried on by this process Í  A. It does.

Q. And you were responsible for that branch of 
the business ?

A- Yes, sir ; and it requires constant attention.
Q. How many puddling furnaces were there 

there? A. Four.
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Q. After the puddling process, what eatae next ?
A. The melting.
Q. How many melting furnaces did yon have ?
A. 42.
Q. Did you have the superintendence of all those?
A . Yes, sir.
Q. How many men did yon have working on an 

average at the furnaces ? A. W ell, I cahnnot say.
Q. W ere they all working at the same time ?

10 A. No, s ir ; we worked 12 or 16 and sometimes 
24.

Q. How many men did you employ at the melt-
ing furnaces while they were working?

A. There were certain gangs of men to so many 
furnaces. I should think 18 to 20 men.

Q. Did you have the superintendence of thefti ?
A. Yes, sir.
Q. W hat comes next, after the melting ?
A . Then the rolling.

20 Q- W ere those rolled in bars ? A. Yes, sir.
Q. How many sets of rolls had you in the fac-

tory ? ■
A. Two trains of rolls for finishing steel, and one 

train— a pair of rolls for rolling the blistered steel 
— puddling steel.

Q. That made three sets ? A. Yes, sir.
Q. How many men were working at those rolls ?
A. A. 12 to 15.
Q. Y ou  had the supervision of that? A. Yes, sir.

30 Q- Another branch you spoke of was the ham-
mering? A. Yes, sir.

Q. How many men were employed in that part 
of the business.

A. W ell, about 4 to 6 to work at the hammers 
and furnaces ; there were 2 hammers.

Q. During all this time, 1869 to 1874, did yon 
have the supervision and change of the manufac-
ture of their whole product of steel in that factory-

A. Yes, sir.
4 0  Q. Did either of the partners give any assistance
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or direction or advice in the manufacture of the 
steel? A. No, sir.

Q. They left that entirely to you ?
A. They left it entirely to me.
Q. How often did Mr. Horner come there, or how 

often did you see him at the works %
A. I saw him often at the works.
Q. W ell, how often?
A. He probably came there once a month or once 

in two months ; sometimes it was longer.
Q. Did Mr. Ludlum take the supervision or 

charge over the actual manufacturing? A. No, sir.
Q. Now, during that time, what was the charac-

ter of the business of the firm, as to being large or 
small, and as to being to the full extent of the 
works or otherwise ?

A. They had all they could do— all the orders we 
could get out.

Q. Did you work the mills to their fullest capac-
ity? A. Yes, sir.

Q. What were your usual hours of em ploym ent; 
I want you to give the Court an idea of the time 
you spent about the works ?

A. Well, that is pretty hard for me to tell.
Q. Well, you must te l l ; you know better than 

anybody else ?
A. Well, I would be there at all hours ; I was 

there at night and in the morning early, and I was 
always there during the 10 hours.

Q. What do you call the 10 hours ?
A. From seven to six.
Q- That is, you were always there during that 

time, and were obliged to go over at other hours ?
A. Yes, sir ; in the morning and at night when 

they were working nights.
Q. Did they during that part of that time work 

nights? A. Yes, sir.
Q* And did you have the supervision of that work 

too? A. Yes, sir.
Q- What was the reason for working nights ?
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A. In order to do the work and keep np with our 
orders.

Q. Y o u  spoke of being obliged often to get up in 
the morning early, and before the usual hours— 
for what purpose was that ?

A.. I would go out there to see that the heaters 
had every thing right and had the proper head on 
the steam, and I was often called out for other pur-
poses.

10 Q- To see that the material was in the proper 
condition and in the different stages of manufacture; 
I  suppose ? A. Yes, sir.

Q. W hen night work was necessary up to what 
time did you usually stop there ?

A. W ell, sometimes I was there until ten o’ clock 
— nine or ten o’ clock.

Q. Were you perfectly familiar with the manu-
facture of steel in all its branches and departments, 
as it was there carried on̂ ? A. Yes, sir.

20 Q. So that you could tell whether the work in 
any of its branches or departments was carried on 
right by the men ? A. Yes, sir.

Q. And if it was not you could correct it yourself?
A. Yes, sir.
Q. W ithout sending for anybody to assist you?
A. Yes, sir.
Q. Now you speak about a patent, was this 

patent process of yours used all the time that you 
were there as superintendent, up to Mr. Horner’s

30 death ? A. Yes, sir.
Q. W hat was necessary to the skillful manage-

ment of that patent and its use ?
A. W hat’ s that?
Q. W as there any special skill necessary in 

order that the patent process might be carried on 
right? A. Yes, sir, very necessary.

Q. Could an ordinary workman manage it ?
A. No, sir ; not an ordinary workman. He 

could not do it. It took a good deal of practice

40
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and it had to be shown. I learned all the men that 
was working with me to work that steel.

Q. About how many tons of steel a day did you 
turn out from July, 1869, up to Mr. Horner’ s death 
in 1874 ? A. Ho you mean finished steel ?

Q. Yes, about how many tons of finished steel?
A. W ell about 4  ̂ to 5% tons.
Q. A  day ? A. Yes, sir.
Q. And that w’ould be a manufacture of about 

fifteen hundred tons a year ? A. Yes, sir.
Q. During the whole time that you were there 

was there ever any complaint made by either of the 
members of the firm as to the unsatisfactory char-
acter of your work in any respect ?

A. No, sir ; I never heard of it.
Q. Not in any single instance ? A. No, sir.
Q. So far as you know, was your work entirely 

satisfactory to them ? A. Yes, sir.
Q. I understand you to say that no account of 

the profits was taken. Did you ever speak to 
either of the partners about taking an account dur-
ing that time ? A. Yes, sir.

(Objected to. Admitted.)
Q. To whom did you speak, and what was said 

by you about it ? A. I spoke to Mr. Ludlum.
Q. W hat did you say to him or ask him ? A. I 

talked to him and told him we ought to have that 
matter settled up ; that I wanted to know what I 
was getting.

Q. Under this contract ? A. Under this contract; 
but we were so busy that we could not stop the 
work to take an inventory.

Q. How long would it have taken to take an in-
ventory ? A. 10 days or 2 weeks.

Q. Was that the excuse he gave to you for not 
taking an account ? A. Yes, sir.

Q. Now during that time from July, 1869, to 1874, 
what did you actually draw7 from the firm, or what 
Was paid to 3’ou ? A. I drew from the firm what 
was necessary to keep my fam ily and nothing more.
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Q. Y ou  did not even draw your three thousand 
dollars a year? A. No, sir; I left everything in 
the office.

Q. Y ou  left all your rights under the contract 
to accumulate, excepting what was absolutely ne-
cessary for your support ? A. Yes, sir.

Q. Do you know how much you drew during 
, those five years for this purpose ? A. X cannot re-

collect.
10 Q. About $7,000, wasn’ t it? A. Probably about 

that.
Q. And after Mr. Horner’ s death did you receive 

the balance of the guaranteed amount of $3,000?
A. Yes, sir.
Q. Did you, during the whole of this time, devote 

your whole attention to this business ?
A. Yes, sir; the whole of my time, with the ex-

ception of two weeks that I was away.
Q. W hat two weeks were they ?

20 A. They were two weeks in 1873, after the panic 
of 1873, when there was not much to do; it was in 
November, I think, of 1873, and I was away for 
two weeks.

Q. So that is the "only time you were aw ay dur-
ing all the time you were there ? A. Yes, sir.

Q. W ho attended to getting the material ready 
for the use of tile works ?

A. I did that; I attended to having it mixed.
Q. Did you purchase it ?

30 A. No, sir; I purchased nothing.
Q. W ho attended to the shipping ?
A. I did, myself, with the exception of about the 

two last years when I had a shipping clerk.
Q. Before that time, you attended to that your-

self? A. Yes, sir.
Q. During those five years, what was the charac-

ter of the business of this firm, as to being prosper-
ous or not? A. It was prosperous; very prosperous.

Q. Do you know of any better years in the steel
4 0  business than those were?
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A- No, sir; not with that firm, while I was there, 
but about others I cannot say.

Q. W kat, in your opinion, was the fair annual 
value for your services during these years ; what 
•would be the least sum you would fix ?

A. For my annual services ?
Q. Yes during these years— according to what 

you did ?
A. I should say not less than $5,000 per year. •
Recess. '  j j
Q. You recovered a judgment against Mr. Ludlum, 

as surviving partner, for your claim in the Supreme 
Court ? A. Yes, sir.

Q. Has anything been paid on that ?
A. On the judgment ?
Q. Yes. A. $600.
Q. Anything beyond that ? A. No, sir.
Q. You purchased some personal property at the 

sale by the receiver of J. Horner & Co.?
A. Yes, sir. 20
Q. I find in the original papers in this case, there 

were some orders in reference to that sale ; I sup: 
pose they might as well be offered in evidence ; here
is an order for the sale of the personal property_
the original sale of the personal property in the 
original cause; the order is dated the 30th of 
August, 1876, directing that it be sold by Mr. 
Ricord, instead of by Mr. Ludlum ; and Mr. Lud- 
aui be at liberty to buy ; now, how was your pur-

chase at that sale arranged for, as you recollect 3 0  

what was the amount of your purchase ?
A. I do not recollect the exact amount.
Q. Was it about— what was the amount of it ?
A. W e ll; I think between 11 and 12 thousand 

dollars.
Q- Hid you pay any portion of the percentage?
A. Yes, sir.
Q- As to the balance, what was your under-

standing ?
(Objected to.) 40
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After some argument Mr. Emery stated that 
he would withdraw the last few questions.

Q. A t the time of this purchase was anything 
said about your claim or purchase to the Master, 
Mr. Ricord ?

A. My understanding of it was (interrupted.)
(Objected to.)

B y  t h e  C o u r t  : W hen you were required to 
* pay for the property which you purchased at the 

10 Master’ s-sale, did you say anything to the Master 
who made the sale concerning the claim you had 
against the estate ?

A. No, sir ; I think not, to the Master ; I did to 
the receiver.

Re-direct exam ination:
Q. W as not a letter delivered to Mr. Ricord at 

the time of the sale in relation to your claim ?
A. Yes, s ir ; I think so.
Q. That’ s all.

20
Cross-examination by Ex- J e d g e  St e v e n s  :

Q. Y o u  have stated that the steel business was 
very prosperous between 1869 and 1874 ?

A. Yes, sir.
Q. W as the business of the firm very prosperous 

after the panic ? A. No, sir ; not directly after.
Q. W hen did the panic occur ?
A. I think it was in 1873.
Q. For how long a time after the panic did the 

30 business of the firm continue diminished ?
A. Up to the time of Mr. Horner’ s death, we did 

not have but very little to do ; we kept the works 
running but we did not sell.

Q. How much finished steel on the average did 
your firm turn out per day during that time %

A. A fter the panic \
Q. Yes.
A. W ell, I could not say, the most of the work 

we did was to make it into ingots, I cannot say how 
4 0  much there was.
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Q. Did you sell those ingots ?
A. They were sold at the sale of the personal 

property. ,■
Q. Then you don’ t know how much steel was 

turned out per day after the panic ? A. No. sir.
Q. But it was very much less than what had 

been turned out before ?, A . Yes, sir.
Q. When did you enter the employ of Horner & 

Co« A. 1864.
Q. In what capacity ?
A. In the first place they employed me as a pud- 

dler, and my employers used their influence to get 
me to stay there to make a success of this patent.

Q. How much did they pay you ?
A. I cannot recollect, I think it was $16 a ton.
Q. Were not you paid by the week when you 

were employed as a peddler? A. No, sir.
Q. Were not you paid regular wages per week ?
A. No, sir ; I got paid so much a ton, and I got 

my money every month, I  suppose I made $5, or $6 
or $7 a day.

Q. When you say you got so much a ton, you 
mean that was the way in which they paid you 
your wages? A. Yes, sir.
. Q- How much wages did you receive during the 

time you were a puddler?
A. I cannot t e l l ; I think I made from $5 to $6

per d ay; 1 am not sure, but I ought to have made 
that.

Q. How long did you continue to be employed as 
a puddler? A. From 1864 to 1866.

Q* On the same terms ? A. Yes, sir.
Q- Alter 1866, what was your employment ?
A. Then I was superintendent of the works.
Q- At what salary? A. The first year, $1,500.
Q. Well ?

second and third years I think it was

Q. Now, when you first came there did you bring 
your Patent with you ? A. Yes, sir.
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Q. B id  you introduce the patent into the business 
immediately upon your coming there ?

A. The first thing I did when I went there was to 
put up a furnace— build a furnace, which took me 
from about the 15th of May to the 10th or 15th of 
July.

Q. Now I want to know when you first came 
there, whether that patent was used in the shop ?

A. Yes, sir.
10 Q. And you showed them how to use it ?

A. Yes, sir.
Q. W hat disposition was made of that patent?
A . W ell, James Horner & Co. bought the patent.
Q. W hat interest did you have in it ?
A. I had a third interest in it.
Q. How much did they buy it for ?
A. Bo you mean James Horner & Co.?
Q. Yes. A . I think it was $21,000.
Q. Have you been paid for your interest by the 

20 firm, or by the surviving partner? A. Yes, $7,000.
Q. You have been paid it ? A. Yes, sir.
Q. Then you did not receive any additional com-

pensation for your services by reason of being 
possessed of the patent ?

A. I don’t understand that question.
Q. Your wages were not made any higher because 

you had a patent with you, were they ?
A. I suppose they were.
Q. W hat makes you think so ?

3 0  A. From the fact that if I had not been there to 
take charge of it they could not have worked the 
patent.

Q. Then you think you received a little higher 
wages than the others because you had been the 
owner of that patent ?
B y  t h e  C o u r t  :

Q. Let me understand ; the firm bought the pat-
ent of you and paid you $21,000 for it, I understand?

A. Let me make a little explanation, sir; I don t 
40 know whether it was in 1865 or in 1876, but Hart-
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man, Brunt & Co., liad an interest in the firm of J. 
Horner & Co. from July, I  think it was when I 
first got to making the steel, up to 1865 I think, or 
the spring of 1866,1 don’ t recollect the date, and 
because the management of the company was not 
satisfactory, they paid Hartman, Brunt & Co. so 
much for the patent.

Q. Hartman, Brunt & Co. and you together 
owned the patent ?

A. I was a member of that firm.
Q. And the firm owned the patent ? A. Yes, sir.
Q. In 1865 they sold to J. Horner & Co., for 

$21,000? A. Yes, sir.
Q. So that after 1865 you had no interest in the 

patent at all ? A. No, sir.

Further Cross-examined.

Q. Then as I understand, having no interest in the 
patent in 1865, you were employed as a workman, 
as a puddler there, just as any other workman was?

A. Up to 1866.
Q. W ell after 1865 when you sold out the patent?
A. Yes, sir.
Q. Then in 1866 you began as a foreman ?
A. Yes, sir.
Q. Now foreman for what ? A. The steel works.
Q. W ell were you foreman or superintendent 

then? A. Superintendent.
Q. Were you not also a foreman at one time ?
A. I was superintendent, I do not see any d if-

ference, I done the same thing all the time, only I 
had more to do afterwards.

Q. And as soon as you ceased to be puddler 
there you became superintendent over the whole 
works? A. Yes, sir.

Q. Did you have any foreman under you :
A. No, sir.
Q. Are you sure ?
A. Yes, sir ; la m  sure.
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Q. W as there not a man named Cox in your em-
ploy as a foreman of paft of the works.

A. No, sir.
Q. Did you have any such man in your employ? 
A. Yes, sir.
Q. W hat was his business \ A . Roller.
Q, W as not he a foreman in that department ?
A. I never heard him spoken of as a foreman.
Q. Did not he receive more wages than the other 

10 rollers ? A. He did the rolling by the ton.
Q. Did he receive anything in addition to the 

othe rollers. Did he get anything more than they ? 
A. He receive so much a ton.
Q. W ell, did he receive so much a ton more than 

the others ?
A. The others done the work by the ton.
Q. W ell, did he pay the others ? A. Y es sir.
Q. W as not he a foreman then ?
A. I did not think him so.

20 Q. D id  he not have some charge over the others 
to see that their w ork was done right ?

A. Yes, sir; he employed them.
Q. Then he was a foreman, wasn’ t he ?
A . I never heard him spoken of as one.
Q. B ut in point of fact he was ?
A. No, sir ; I think not.
Q. Didn’ t he oversee those who worked for him? 
A. Yes, sir.
Q. W hat would you call a man in that position 

30 if you did not call him a foreman ?
A. I would call him a roller.
Q. Now, when you first became superintendent, 

did you have the same duties to discharge that you 
afterwards had ?

A. W ell, it kept increasing all the time.
Q. The business did ?
A. Y'es, sir, and of course I had more to do.
Q. Did your work change in its character?
A. I done the same kind of work.

40
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Q. And the only difference was you had more to 
do ? A. Yes, sir.

Q. How much finished steel did yon turn out a 
day in 1866? A. I cannot tell.

Q. W ell, about how much ?
A. W ell, I suppose three and one-half tons a 

day; I cannot tell exactly.
Q. How much did the firm turn out in 1867?
A. W ell it increased some, but I cannot tell how 

much.
Q. Did it keep on increasing all the time that you 

were there down to the panic ? A. Yes, sir.
Q. Was there'any marked increase during any 

two consecutive years ?
A. I think there was.
Q. Between what years ?
A. It increased from 1867 to 1873.
Q. W as the increase gradual ?
A. I cannot say as to that.
Q. W hat I want to know is whether there was 

any sudden increase up to any particular time ?
A. We had all we could do, and we always kept 

increasing our faclities for making steel.
Q. At what period of time was it you commenced 

to have all that you could do ?
A. I think we had it in 1869 ; 1868 and 1869, and 

it kept increasing 1867-8 and 9.
Q. It increased gradually then ? A. Y es, sir.

By the Co u rt  :
Q. Do you say they had all they could do from 

1868 and 1869 up? A. Yes, sir.

Further cross-examined :
Q. You say from 1867?
A- W ell I say it increased.

By the Co u r t  :
Q- At what point of time had you all that you 

could do ; from what time during those years did it 
increase to such an extent that you had work 
enough to do to fill your whole capacity ?
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A . W ell I think you had better say 1868, and it 
kept increasing from 1868.

Further cross-exam ined:
Q. From what time in 1868 ; the 1st of Janu-

ary ? A. I cannot tell.
Q. Did you have as many men employed in 1867 

as you had in 1868 ?
A. No, sir; I don’ t think we did.
Q. Did your force of men keep increasing all the 

time up to 1873 ? A. Yes, sir.
Q. W as that increase gradual? A. Yes, sir.
Q. From year to year ?
A. I think so ; I cannot state.
Q. How many men did you have employed in 

the steel works in 1867 ?
A. I do not recollect without looking at the book. 
Q. Did you have more than half as many men as 

you did in 1873 ? A. Yes, sir.
2 q Q. Did you have two-thirds ?

A. Yes, sir ; I suppose so.
Q. F u lly  two-thirds ?
A. I do not recollect, I could not state without 

looking at the time book.
Q. You do not recollect how many men you em-

ployed in 1867 ? A. No, sir.
Q. Do you recollect how many puddlers you em-

ployed in 1867 ? A. Four puddlers.
Q. How many men did you employ in the melt- 

gQ ing furnaces in 1867 ?
A. W ell, I do not recollect whether we had 

moved into the new workshop or not in 1867.
Q. W ell state about how many ?
A. I could not tell you, sir.

B y  Mu. E m e r y  :
Q. A  new workshop was built while you were 

there? A. Y"es, sir.

Further Cross-examined :
40 Q. W hen was it built ?
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A. I do not recollect when we started it.
Q. W hen you started it ?
A.- W ell, when I was started.
Q. Well, when was that? A. In 1865, 6, or 7.
Q. One of those years ? A. Yes, sir.
Q. Did you enlarge the shops after that time?
A. Yes, sir.
Q. In what way ?
A. In the first place we had 24 melting furnaces, 

and we finally increased it to 42. 10
Q. When was this increase made ?
A. I cannot recollect the year or the dates.
Q. Was it in 1867 or before then ?
A. The new works you are speaking of?
Q. Yes. A. I think it was in 1866 or 1867.
Q. You don’ t recollect how many men you had 

employed in the melting in 1867 ? A. No, sir.
Q. Now, how many men did you have working 

at the furnace in 1867 ? A. W hat furnace ?
Q. Yon spoke in your direct examination of its 20 

taking 18 to 20 men to work at the melting furnace ?
A. Yes, sir.
Q. Now, how many men did you have employed 

there in 1867? A. W e had less than that.
Q. Well, how many less?
A. There was 15 I suppose.
Q. How was the melting done, by contract or 

days work? A. B y  the ton.
Q. W ith whom did you make that contract ?
A. Mr. Black. 3 0

Q. Was it his business to perform the contract, 
or see that it was performed by his hands ?

A. Yes, sir.
Q, Who hired Mr. B lack’ s hands ?
A. He hired them.
Q. How was it in Mr. Cox’ s case?
A. He hired them himself.
Q. Now, in reference to the hammering, how 

many men did you employ in 1867, for that ?
A. Well, I cannot tell. 40
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Q. How many hammers did you have going in 
1867 ?

A . Two steam hammers, and there was a number 
of other hammers.

Q. Now, in addition to the puddling, melting 
and hammering, what else was done ? A. Rolling.

Q. How many men did you employ rolling—Oh, 
Mr. Cox did the rolling?, A. Yes, sir.

Q. Now, let me understand you in respect to the 
10 hammering, who had charge of the hammers ?

A. W e had different men at the hammers.
Q. W as that day work or by contract ?
A. B y  day’ s work.
Q. W as there a foreman to oversee those men ? 
A. No, sir.
Q, You oversaw them personally, did you?
A. Yes, sir.
Q. Then who took charge of the melting ?
A. Mr. B lack did that by the ton.

20 Q- And he did the rolling too ? A. No, sir.
Q. W ho did the rolling ? A. Mr. Cox.
Q. Now, what else was to be done in making up 

finished steel ? A. Hammering and rolling.
Q. Is that all ?
A. Then it had got to be cut and taken to the 

shears and examined.
Q. How many were employed at that ?
A. I suppose 8 or 10.
Q. W ere there as many as 8 or 10 employed at 

30 that in 1867? A .I  cannot say.
Q. W ell, about how many ?
A. I should say about that number.
Q. About how many were employed in the same 

work in 1873 ? A. W e had more then.
Q. How many more ?
A. W ell, that is what I cannot state, how many 

we had.
Q. You stated that you had 70 or 80 men in your 

employ in the busiest times? A. Yes, sir,
40 Q. How many of those men were skilled laborers?
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A. The rollers, melters, hammerer, blacksmith, 
one machinist. I consider that skilled labor.

Q. And a ll the rest were ordinary day laborers?
A. Most of them ; most of the rest were day 

laborers.
Q. How many men did Mr. Cox employ ?
A. I cannot tell you th a t ; we worked night and 

•day; sometimes we had a gang for the night and a 
gang for the day time of 12 to 15.

Q. How many did Mr. B lack employ ? lo
A. W ell, I don’ t know ; 15 to 20. *
Q. W ho employed all the r e s t; did you ?
A. Yes, sir.
Q. Directly? A. Yes, sir.
Q. W ithout any intervention of any contractor ?
A. Yes, sir.
Q. How many of those men were used in bringing 

in coal, and work of that sort ?
A. W hat men have you reference to ?
Q. Well, there was certain men to coal the fur- 20 

naces; how many men did you employ at that ?
A. We had one man there.
Q, You have stated that latterly, for the last two 

years, you employed a shipping clerk to assist you?
A. Yes, sir.
Q. Did you perform the duties of shipping clerk 

in 1866, 1867 and 1868 ? A. Yes, sir.
By the Court  :

Q. Just let me understand here whether the men 
employed by Mr, Black, and the men employed by 30 
Mr. Cox, were included as part of the 70 or 85 ?

A. Yes, sir.

Farther cross-examination :

Q. Now, you have stated that you were sometimes 
obliged to be up very early in the morning, and 
that you were sometimes obliged to go to the factory 
in the evening ? A. Yes, sir.

Q. Is not that a thing which is always necessary
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for the superintendent to do when tbe business is 
pressing ? A. I have never seen them to do it.

Q. Do not you know that when business requires 
it that that is to be done by any superintendent of 
a steel w7orks ?

A. I have never seen a superintendent do it, and 
I  have been in steel works all my life.

Q. Then yon think you were doing something 
quite different from the ordinary course of things 

20 when you went there in the evenings ? A. Yes, sir. 
* Q. W hen did you commence to go there early in 

the evening ?
A. During the time I first had charge of the works.
Q. In 1866 ? A. Yes, sir.
Q. How long did it take you to teach the work-

men to manufacture the steel according to your 
patent process ?

A. It would take 2 or 3 years, probably more.
Q. W hen did you commence to teach them ?

20 A . I commenced immediately after I commenced 
making steel.

Q. Before you entered the employ of James Hor-
ner & Co., where had you been employed ?

A. Pittsburgh.
Q. In what capacity ? A. Puddler.
Q. For how many years ?
A. W ell I have been working at making iron and 

steel for 40 years, from the time I was 17 years old.
Q. W hen you say you were employed in making 

30 iron and steel, you mean in the capacity of a pud-
dler? A. Yes, sir.

Q. A fter Mr. Horner’ s death what did you do ?
A. A fter his death ?
Q. Y es ? A. I did not do anything for three or 

four years.
Q. Did you obtain a lease of the property which 

had belonged to the firm ? A. Not directly.
Q. How long after that was it you obtained the 

lease ? A. I think in 1876.
40 (Objected to.)
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By M r . St e v e n s  : I  won’ t  press that question now.
Q. Now I want to undei^tand a little more exact-

ly in reference to one thing I understood you to 
say in 1866 you turned out from 3 to 3£ tons of 
finished steel a day ?

A. I could not say how much we did turn out.
Q. W ell, it was about that? A. Yes, sir.
Q. Now, did your business greatly increase from 

that time on up to 1873 ? A. Yes, sir.
,Q. And did you each year turn out a little more ?
A. I th in k so ; yes, sir.
Q. Did you turn out more in 1872 than you did 

in 1871 ? A. Yes, sir ; I think so.
Q. Did you turn out more in 1871 than you did 

in 1870?
A. W ell, I cannot say w ithout seeing the books ; 

I don’ t know.
Q. But you think there was a gradual increase?
A. Yes, sir.
Q. That’ s all.

Ile-direct examination ;

Q. You had the supervision over the work of Cox 
and Black and other men in getting out their work 
by contract? A. Yes, sir.

Q. Is not that the usual course in steel works, 
that you know of, to have the rolling and melting 
done by the ton ? A. Yes, sir.

Q. W hat is the office of a superintendent of a 
factory in reference to the rollers and melters, con-
tractors ; what do you have to do ?

A. To see that they have the stock to work with 
and have everything for them to go right on and 
roll it or melt it.

Q. And do you have charge of their w ork as they 
g° on ; do you see that it is properly done ?

A. Yes, sir.
Q- W hen they are w orking under contract by 

the ton, is it necessary that there should be a con-
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stant supervision of their work, to see that it is 
done right? A. Y es, sir.

Q. Did it require your constant care and super-
vision over all those departments in the manufac-
tory, and did it take your whole time ?

A . Yes, sir ; it took the whole of my time.
Q. W h at was the character of the steel produced 

by the works while you were there, in reference to 
its salability ?

1 0  A. The steel was good or it would not have sold 
as fast as we got it out.

Q. Did you hear complaints from dealers in refer-
ence to it ?

A. Seldom ever.
Q. So that the work you did was satisfactory 

to the trade so far as you ever heard ?
A. Yes, sir.
Q. You state that you had charge of the pud-

dling when you first went there ; is that a part of 
2 0  the process that involves the use of your patent ?

A. Yes, sir.
Q. It turned iron into steel and did it rapidly ?
A. Yes, sir.
Q. Did they put up a large lot of that kind, 

Horner & Co. ? A. Yes, sir.
B y  t h e  C o u r t  :

Q. W as all the steel manufactured there manu-
factured by your patent ?

A. The blistered steel, the best part of it.
3 0  Re-cross-examination:

Q. W hat articles did you manufacture, what 
sort of steel ?

A. W e manufactured tool steel, spring steel, 
fork steel, machinery steel and most; all the steels 
then in the market.

Q. W hen it came out finished in what form was it?
A. In bundles of 125 pounds, some more, some 

less.
Q. Did you have anything to do with buying, 

40 going into the market and purchasing the raw 
materia], or selling the steel ? A. No, sir.
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Q. You had nothing to do with that ?
A. No, sir.
Q. Your whole duty consisted in superintending 

the actual manufacture of the steel at the factory ?
A. Yes, sir.
Q. Now, you say Mr. Ludlum is not a practical me-

chanical manufacturer of steel, do you mean to say 
he is not familiar with the process of manufacture 
and that he is incapable of superintending the 
manufacture of steel ? A . No, sir.

Q. Then what did you mean by that when you 
said so ?

A. I meant that he is not a practical manufac-
turer.

Q. Do you mean to say that he does not under-
stand the manufacture of steel, the practical 
methods of its manufacture ?

A. Yes, sir. I mean that he could not go and 
show a man how to do i t ; he could not go and 
make a lot of this puddled steel.

Q. He could not do it himself ?
A. He could not do it himself, or show a man 

how it ought to be done.
Q. W ould not he know whether it was made 

right or not ?
A. Probably he would.
Q. Was not he constantly at the factory ?
A. No, sir.
Q. Where was his place of business?
A. At the office generally, and his office was a 

hundred yards from the works.
Q. He remained in his office close by the factory?
A. Yes, sir.
Q. All the time ? A. Not all the time.
Q- Did not Mr. Horner, before his illness, super- 

mtend that part of the business which was necessary 
to look after in New Y o rk  city ?

A. I do not know what Mr. Horner did there.
Q. Was there not an office of the firm in New 

York city? A. Yes, sir.
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Q. And were not Mr. Horner’ s duties confined to 
the management of that office ?

A. I do not know.
Q. A ll you know is that Mr. Horner did not 

come there often to the works ? A. Yes, sir.
Q. But Mr. Ludlum wras always there, or nearly 

always? A. Or nearly always.
Q. That is all.

10 H e n r y . J. H o p p e r , a witness produced on the 
part of said defendants, having been duly sworn 
according to law, deposes and says :

Direct-examination', by M r . St e v e n s .

Q. W here do you reside ? A. In Jersey City.
Q. And your business ?
A. I am not in business at present, unless you 

would construe a temporary receivership into a 
business.

2 0  Q- W hat has been your business ?
A. Manager of the Adirondack Steel Company.
Q. In Jerse}7- City ? A. Yes, s ir .;
Q. How long have you been engaged in the busi-

ness of manufacturing steel ?
A. Since 1862, until last December.
Q. Are you thoroughly familiar with its manu-

facture in all its branches ?
A. I am, as we manufactured it.
Q. Have you heard Mr. McElroy’ s testimony with

30 reference to his services as superintendent of the 
steel works at Pompton ?

A. P retty much all.
Q. W hat, in your judgment, would be a fair com-' 

pensation to be paid to the superintendent of a steel 
works doing the work which he has testified that he 
was obliged to do %

(Objected to on the ground that it has not 
yet been made to appear that the witness is 
competent to testify on this subject.

Q. How long were you manager ?)40
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A. I was the manager the whole time from Sep-
tember, 1863, I  was the general manager of the bus-
iness, and practically, I  done the general business of 
the firm. I did it all pretty much, except the 
finances. I attended to the correspondence and the 
sales, and the prices, and everything connected 
with it.

Q. Buying also ? A. Yes, sir.
By  T h e  C o u r t  : There can be no doubt now 

about witness’s competency. 2 0

The stenographer was requested to read the ques-
tion, and read as follows :

St e n o g r a p h e r : “ W hat in your judgment, would 
be a fair compensation to be paid to a superintend-
ent of a steel works doing the work which he has 
testified that he was obliged to do.”

Q. From 1869 to 1874?
A. W ell, I should say for a concern manufactur-

ing 4, 5, or 6  tons a day, simply for the superin- 
ance of the works, about $3,000 a year. 2 0

Q. That’ s all.

Gross-examination by M r . E m e r y  :
Q. Have you been superintendant of this same 

company, the Adirondack Steel Company ?
A. Yes, sir.
Q. Is that the company of which you are now 

receiver ? A. Temporary receiver ; yes sir.
Q. The company has gone into the hands of a 

receiver lately, or some time ago ? 3 q
A. Last December.
Q. Of this year?
A. Not hardly of this year, but of last year.
Q- Well, I meant this last December ?
A. Yes, sir ; bnt you said “ this year.”
Q- What was your salary as superintendent and 

Manager of that company ?
I didn’ t receive a salary as superintendent. I 

received a salary as to my general knowledge of the 
usiness, and manager of the business. 4 0

%
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Q. W ell, how much ?
A. Up to the time of W . S. Gregory’ s death I 

received three-sixteenths of the profits. He died 
about five years ago last December, and from that 
time up to the 2 0 th of December I received a salary.

Q. Of how much? A. It ran from $1 0 ,0 0 0  down 
to $4,000 last year.

Q. W as it dependent upon the profits ?
A. Yes, sir : but there were other contingencies 

2 o besides profits.
Q. Between 1869 and 1874, what did your salary 

amount to, or your interest in the profits ?
A. I think it ran from eight to fifteen thousand 

dollars a year.
Q. How many tons of steel did those works turn 

out during that time? A. W hat time ?
Q. 1869 to 1874?
A. W ell, at that time I should think they turned 

out— of course I can only jump at a conclusion. I 
2 0  did. not come here prepared to answer these things.

Q. W ell, I did not mean to ask you to give the 
exact amount to a ton ?

A. W ell, I should like to look over the books, 
but I should judge six to eight tons a day— finished 
work.

Q. How many men did you employ at that time 
in the manufacture of steel ?

A. W ell, I should judge about 70 to 75— I should 
think. W e did not manufacture any iron under- 

3 0  stand, nor do puddling.
Q. W liat processes did you have ?
A. W e bought all our stock, we did not manu- 

ufacture it; we bought all our iron.
Q. W hat process did you put the material that 

you manufactured, through ?
A. W e simply melted them ; we bought the iron 

to melt, but they manufactured their own iron, as I 
understand it, to a great extent at Pompton.

Q. You bought your own iron and rolled it ?
4 0  A. Yes, sir ; it went through the different pro-

cesses.
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Q. The process Mr. M cElroy described ?
A. Hammering, rolling, melting.
Q. And did you have your rolling done by per-

sons who charged for the rolling by the ton ?
A. Yes, sir.
Q. The melting also ? A. No, sir.
Q. That is the usual practice in rolling, is it 

not ? A. Do you mean to pay by the ton ?
Q. Yes. A. I think it was, as far as I know.
Q. You were superintendent of the whole process 1 0  

of manufacturing ? . -
A. W ell, pretty much ; we had an under super-

intendent. . ‘ ; ■ u ( ,
Q. Under you ? A. Yes sir ; of late years.
Q. How much did he get’?.. A. About $2,£>00.
Q. And he was under you ?;
A. W ell, he was what we called the superintend-

ent who had charge under m e; I was the manager 
of the whole business practically.

Q. They had also a financial manager, didn’ t 2 0  

they? I understood you to say that you managed 
everything but the finances?

A. Yes, sir ; Mr. Gregory managed that.
Q. And he had his interest in it tod ?
A. Yes, sir.
Q. So that in the superintendency of the actual 

manufacture of the steel you had the assistance of 
the under superintendent ?

A. Of late years I did, but not in 1869 or up to 
18?4. 30

Q. During those years you did not?
A. No sir ; I had it to m yself to do pretty much 

in connection with the office and the outside work.
Q. After you had this assistance in 1874 what 

was your salary then ?
A. My salary and interest has been as I stated 

before. „
Q. The same interest existed after that ?
A. Yes, sir; but I also had the correspondence 

and sales to attend to, and the fixing of the prices 4 0
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pretty much and the trade itself, in fact what was 
brought to the concern came through me ; I having 
a knowledge of the country and the trade and 
where it lies and all about it, which makes a big 
difference.

Q. That's all.

Re-direct E xam ination:
Q. Then as I understand you, Mr. Hopper, you 

2 0  combined in yourself the labors which were per-
formed at the Pompton W orks by Mr. McElroy 
and Mr. Ludlum also ?

A. W ell, to a great extent, with the exception of 
the finances I suppose.

Q. The business of buying and selling and the 
control of the trade is a very important part of the 
business and a< very responsible part, is it not ?

A. I should judge so in the steel business.
Q. It is the most important part, is it not ?

2 0  A. Yes, sir.
Q. And does that part of the business generally 

command the highest compensation for one’ s ser-
vices ?

A. W ell, I will leave that for the court to decide; 
I do not want to be egotistical about it.

Q. W ell, that is a fact is not, Mr. Hopper?
A. W ell, it is very apparent to any one. In 

the first place steel is an article which is either 
good for something or good for nothing. In any 

30 manufacture of that article it is necessary to have 
parties who are familiar with it to see it turned out 
and that a good article is made in order to suit 
the wants of the consumers of steel in the coun-
try. It requires also a knowledge of the con-
sumers in the country to know what tlieir wants 
are, and it requires an acquaintance with them 
all, and a man who can «how the most ability 
in that direction is probably worth the most 
money, because he has a combination of qual- 

40 ities. I desire to be understood that in giving
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ray evidence as to the superintendent’s sala-
ry I refer to the salary of a superintendent of a 
firm turning out 5 tons of steel a day, and I refer to 
the salary simply as superintendent; if there is any 
other benefit or any patent which he owned used 
by the firm that might be an additional advantage, 
and there might be an additional salary attached 
to that, but as I understand this case the patent 
was purchased and paid fo r ; if it was not, and 
if that was a part of the services that he was to re-
ceive salary for, then he would be worth more.

Q. You mean in the way of royalty on the patent, 
that that would be worth more? A. Yes, sir.

Q. In reference to the superintendent who you 
employed at $2,500— what were his duties?

A. His duties were to relieve me in part.
Q. In what part of the management of the busi-

ness? y fM S S
A. It was his business to be governed according 

to my dictation and to see that certain steels came 
out righ t; of course when I had time I would go 
in the factory myself and see him.

Q. He attended then to the practical manufacture 
of the steel ?

A. To a certain extent he did.
Q. Was that liis whole duty ?
A. Yes, s ir ; pretty much.
Q. That’ s all.

Re-cross exam ination:
Q. You could not trust the manufacture of the 

steel to this sub-superintendent without your own 
supervision, to see that everything went on all 
right. You would not have been willing to do 
that?

A. Not wholly ; but then I have been away a 
month or two at a time.

Q- Didn’ t you, while manager, exercise a super-
vision and control over him, to see that the work 
went out all right ? A. Yes, sir.
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Q. And you would not have felt easy in allowing 
the steel to have been made permanently, or all the 
time, without your own examination into the work-
ing of the factory ? A. I would not.

Q. That is, you would not have felt easy to have 
allowed it to be manufactured all the time under 
this sub-superintendent? A. No, sir.

Q. Suppose he had been able to relieve you al-
together from any duty or examination in the man- 

1 0  ufacture of steel, so that you could be satisfied that 
the steel would be turned out all right without any 
trouble on your part, would he not then have com-
manded a considerably higher salary, because it 
would have relieved you from all that part of the 
business ?

A. W ell, some people might think that he was 
just as competent^as I was in that respect.

Q. But suppose he had been able to relieve you 
altogether from all that part of your duty which re- 

2 0  lated to overlooking him and the supervision of the 
manufacture of steel in any respect, would not 
then his fair salary have been larger than the 
amount you paid him ?

A. W ell, it might have been worth $500 a year 
more, perhaps.

Q. Do you consider your supervision over him 
only worth $500 a year in addition to his ?

A. W ell, he was a young man who came to the 
office and gradually grew np, there, and gradually 

30 became familiar with the business. Of course lie 
had not had as large experience as I had, but, at 
the same time, he had a considerable experience, 
and perhaps he could have been superintendent of 
the works. Perhaps his knowledge of the business 
would be sufficient to enable him to run the works, 
and I think it would ;’ still you know we have our 
peculiar notions in regard to these things, in the 
manufacture of steel. Y ou  may take the principal 
of the works, and he may have a superintendent 

40 whom he relief upon for everything. Y et at the
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same time tliel-e may be some matters which he will 
see to himself, rather than anything should go 
wrong, and which he would have to rectify after-
wards,', and of course he desires to have his own 
opinion about those things.

Q. But that don’ t answer my question. I asked 
you whether you did not consider your services in 
the superintendence of this manufacture of steel 
worth more than $500 over and above the amount 
paid to this superintendent any how ? 1 0

A. W ell, he was superintendent there in the 
works.— (Interrupted.)

Q. That is not answering my question ?
BT y h e  C o u r t :

Suppose you had been desirous to give up all 
supervision over the manufacture of steel, and your 
company had been entirely willing to take that part 
of your duties off your shoulders, for what sum 
could the ocmpany have secured a superintendent 
of the manufacture of their steel ? 20

A. Well, I think they could get one for about 
$3,000.

F u r t h e r  re cross exam ined:
Q. Do you know any steel works that have se-

cured a superintendent for that amount who would 
take charge of a business of that character and all
responsibilities ?

A. Well, that’ s a question I have never asked 
about particularly.

Q. In most of the steel works are not the practi-
cal men generally gentlemen having some interest 
m the company ?

A. Well, our neighbors have a man that I have 
learned from some parties that they pay $5 ,0 0 0  a 
year to-day, but they are turning out about 25 tons 
°f steel a day at least.

Q- You say “  our neighbors.”  W ho do you 
mean by that?

A. James R. Thompson & Co.

30
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Q. Both of the partners in that firm are practical 
men and attend to the business, don’ t they?

A. W ell, I do not give this as testimony you un-
derstand. I heard that he received $5,000 a year.

Q. He has assistance, too ?
A. Yes, sir ; they all have that.
Q. And he gets $5,000?
A. Yes, s i r ; but they turn out 25 tons a day, as 

I said.
10

lie-direct exa m in a tio n :
Q. Of course the salary of a superintendent of 

that magnitude would be greater than the works of 
salary of a superintendent of hvorks one-fourth or 
one-sixththat magnitude, would it not 1

A. W ell, I should most assuredly say so.

T h o m a s  H. Sp a l d i n g , a witness produced on the 
part of the aforesaid defendants, having been duly

OA sworn according to law, deposeth and saith :
¿rJ

D irect-exam ination by J u d g e  St e v e n s  :
Q. W here do you reside ?
A. Orange, New Jersey.
Q. W here is your business ?
A. A t W est Bergen, New Jersey ?
Q. W hat is that business ?
A. Manufacture of steel.
Q. W hat is the name of your firm ?
A. Spalding, Jennings & Company.

30 Q. How long have you been engaged in that busi-
ness ? A. A  little over two years.

Q. Have you a practical fam iliarity with the 
duties of a superintendent of a steel works ?

A. Yes, sir.
Q. W hat is your department of the business?
A. W ell, for a part of the time I have been in 

the m ill; at one time we were without a superin-
tendent, and for two or three months I ran the mill 
myself until we got another one ; but as a general

40 thing I keep the finances, and as a general thing I
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have the general run of the whole business, and 
whenever I have any spare time I go in the mill.

Q. Have you heard the testimony of Mr. MeElroy 
in reference to the work which he performed as the 
superintendent of the steel works at Pompton ?

A. I have heard a part of i t ; I came in w hile he 
was giving his testim ony from the latter part of it.

Q. Did you hear the whole of the cross-examina-
tion of Mr. MeElroy by m yself ?

A. I think it was about that time when I came 
in ; he was then describing about the puddling, 
and the number of men employed, and his different 
duties.

Q. Then I will state to you very shortly what 
(interrupted)—

Mr. E m e r y  : It does not appear from the testi-
mony of this witness he was engaged in the business 
of manufacturing steel between the years 1869 and 
1874, and I do not see how he can testify as to 
salaries paid during that time.
By  t h e  Co u r t  :

Q. As to the salaries paid to the superintendent 
from 1869 to 1874, had you any connection with 
steel works about that time ?

A. No, sir ; I had not.
Q. Your attention was directed to the manufac-

ture of steel in what time %
A. A little over two years ago.
Witness withdrawn.

R i c h a r d  W r i g h t , a witness produced on the 
part of the aforesaid petitioner, having been d uly  
sworn according to law, deposeth and saith :

Direct-examination by Mr. E m e r y  :
Q. You were bookkeeper for J. Horner & Com-

pany, were you not? A. Yes, sir.
A. Before Mr. Horner's death ? A. Yes, sir.
Q. For how many years ? A. About six years.
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Q. W ere.you the bookkeeper there in July, 1869, 
and for some little time before that ?

A. From the September before that.
Q. A t that time was anything said to you by Mr. 

Ludlam, in reference to a new arrangement with 
Mr. McElroy, about July, 1869 ? A. Yes, sir.

Q. W hat did he say to you ?
A. He said I should commence a new account in 

which Mr. McElroy would be interested.
10 Q. A  new account of what ?

A. Of the steel works.
Q. Of what date? A. July, 1869.
Q. And did you then commence and open in the 

book such new account ? A. I did.
Q. W h at was that called ?
A. Steel works new account.
Q. Did Mr. Ludlum tell you the amount of Mr. 

M cElroy’ s interest ? A. He did not.
Q. From that time he had an interest in the lirm ?

20 A. Yes. sir.
Q. W ere the accounts of the steel works after 

that date kept separate and distinct from the ac-
counts before that date? A. Yes, sir.

Q. Have you gone over the books for the purpose 
of ascertaining the amount of business of the steel 
works from July first, 1869, up to Mr. Horner’s 
death, and the amount in each year ? A. Yes, sir.

M r . E m e r y  : I desire to have this paper which I 
now produce Marked Exhibit No. 1 for identifica-

3 0  tion.
(The same was so marked by the stenographer.)
Q. W hat is that paper, Mr. W right ?
A . It is the statement of the steel works account 

from Ju ly  the first, 1869, to July the first, 1874.
Q. Showing what ?
A. The receipts and disbursements of that ac-

count.
Q. Is that taken from the steel works new 

account? A . Y es, sir.
4 0  Q. And the receipts from July, 1869, to July»



1870, would be the amount that was received from 
the business in that year ?

A. The amounts of credits to the steel works 
account. ‘ '•

Q. How much was that ?
(Objected to.)

Q. Were those figures taken from the books ?
A. Yes, sir.
Q. Does that represent the state of affairs on the 

books, and the amount of the business of the steel 
works for each of the years from July, 1869, to 
July, 1874? A. Yes, sir.

(Objected to.)
Mr . Em e r y  stated that he merely offered it as a 

convenient mode of showing what the books con-
tained in that respect, and was willing that it 
should be subject to correction from the books.

(Admitted subject to objection.)
Q. What was the amount credited to the Steel 

Works for receipts in the first year from July, 1869, 
to July, 1870? A. $180,268.

Q. For the second year, July, 1870, to July, 1871 ?
A. $217,748.
Q. For the third year? A. $236,163.
Q. For the fourth year % A. $355,523; leaving 

out the cents in each case.
Q. Well, the cents appear on the paper?
A. lies, sir.
Q. Now for the last July, 1873, to July, 1874, 

what was the amount ? A. $180,948.
Q. That was the year in which the panic occurred, 

wasn’ t it? A. That was 1873 to 1874.
Q. And that is the only year in which the busi-

ness shows a falling off? A. Y~es, sir.
Q- What was the general condition of the firm 

and its business during those years, from 1869 to
74, as to their being fu lly  occupied in supplying 

their orders, or having but little to do? A .T h e  
business increased.

Q- And were they full of business during all
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that time ? A. They kept getting- more full each 
year.

* Q. From 1869 to 1874? A. Yes, sir.
Q. Y ou  have on that also the disbursements, have 

you not? A. Yes, sir.
Q. (Being shown book marked Ledger No. 4 the 

witness is asked ): Is that one of the books kept by 
you as book-keeper for Horner & Company ?

* A . Yes, sir.
10 Q. Just turn to the Steel W ork ’ s new account?

A. (Witness did sq ).
Q. Is that the book in which you opened the new 

account? A. It is.
Q. On what page was it opened or commenced?
A. Page 270.
Q. A t what time? A. July, 1869.
Q. And that is the-one opened by direction of 

Mr. Ludlum when you understood from that time 
Mr. M cElroy was to have an interest in the works? 

20 A. Yes, sir.
Q. Did you have any other reason for dividing 

the Steel W o rk ’ s account on that? A. There was 
no other reason.

Q. Now, did you keep an account of the business 
of the S teelW o rks before that date in this same 
ledger. A. Yes, sir.

Q. On what pages was that kept there, the ac-
count of the business before that time ?

A. It seems to commence on page 44 in this led- 
30 ger, but is not kept by me.

Q. W hat date? A. October 24th, 1866.
Q. And runs on several pages of this ledger from 

that date ? A. Yes, sir.
Q. There was always an account kept with the 

steel works, a debtor and credit account in the 
business of Horner and company ! A. Yes, sir.

Q. And there was an account kept with their 
other works? A. Yes, sir.

Q’ Did you keep the old steel works account,
40



and continue that at the same time as yon were 
running along with the new steel works account ?

A. W ell, I kept all the accounts that were kept.
Q. After you commenced running the new ac-

count of the items of business belonging to the old 
account you entered into the old afccount at the 
same time as you were making entries in the new 
account? A. Yes, sir.

Q. There was a blank left at the commencement 
of page 270 ; do you know what that was left for; lo  
was anything said about an inventory

A. It was left, I think, for the amount of the 
inventory.

Q. Was there an inventory taken about that time 
that you know of,in July, 1869 ?

A, I do not recollect.
Q. That blank was left for the amount of the in-

ventory ?
A. Yes, sir that is what that was left for.
Q. From July, 1869, to 1874, or to the time of 20 

Mr. Horner’s death was there any inventory taken 
that you know of ? A. No, sir.

Q. That is after you commenced keeping this ac-
count? A. Not that I know of.

Q. And Mr. McElroy’ s interest had not been set 
out on these books ; his interest in the profits of the 
concern ? No, sir.

Cross-Examination by Judge St e v e n s  :
Q. Turn to the page on which the Pompton steel gQ 

works account is kept, or was last kept previous to 
the opening of the new account on page 270 ?

A. Witness did so.
Q. When was that balanced ?
A. I [don’t know when; that balance has been 

carried forward.
Q- Hid you balance it ?
A. Yes, sir ; that is my handwriting.
Q- When did you balance it ?
A. I do not recollect. 40
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Q. Did you balance it before or after tbe death of 
Mr. Horner?

A. I think after the death of Mr. Horner, when 
the books were examined by experts.

Q. Then this old account remained unbalanced 
until that date ?

A. Yes, sir ; until whatever date it was carried 
forward.

Q. Now in reference to this new account is there 
10 anything in this new account which is connected 

with the transactions of the firm prior to July first, 
1869 ? A. I think not.

Q. Are you sure of that ?
A. If there is it is an error, and I do not think 

there is.
Q. Do you know positively w7hat this was left 

open for? A. N o ; not positively.
Q. W h y was not the amount of the inventory 

put in if the space was intended for that purpose ? 
20  A. I intended it for that.

Q. Then why did not you put it in there ?
A . I did not have the amount.
Q. Did not yoil know the amount ?
A. I did not.
Q. W asn’ t there any inventory taken ?
A. I do not recollect.
Q. Have you any doubt about it in 1869 ?
A. I don’ t think there was.
Q. Do not you know as a matter of fact that 

3 0  there was an inventory made in 1869 ? A. I do not.
Q. So that blank has remained up to the present 

time? A. Yes, sir.
Q. Now how did you make up this statment re-

ferring to Exhibit No, 1, for identification ?
A. B y  footing up the debts and disbursements 

up to the end [of the year— July, 1869, to July, 
1870, and the same way with the receipts.

Q. Then all you have done is to find out what is 
the sum of these debits and credits for any one 

40 year? A. For the different years.
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Q. And this amount represents the aggregate so 
footed up? A. Yes, sir.

Q. W hen did you make up that statement ?
A. I really can not say.
Q. How long ago did you make it up ?
A. I can not say.
Q. Did you make it up prior to the other suit 

brought by Mr. McElroy in the Court of Chancery 
in which he claimed to recover a part of the profits?

A. I probably made it up some time during that 
time.

Q. A t whose request was it made up ?
A. That I can not recollect.
Q. Were you not directed by Mr. Ludlum to 

make it up ?
A. I think I was more likely directed by Mr. 

McElroy.
Q. Are you sure ?
A. No, sir ; I do not recollect.
Q. Is Mr. M cElroy’ s account contained in this 

book ? A. I presume it is.
Q. W ill you turn to it, please?
A. (Witness did s o ); It commences on page 350 

and ends on page 354, which shall I  turn to ?
Q. Turn to page 150 ? A. (Witness did so.)
Q. Please explain how Mr. McElroy was debited 

and credited ?
A. This was not kept by me until September,

1868. . ~ f

Q- W hat do these items on the left hand column 
on page 150 represent? A. Debts to Mr. McElroy.

Q- For instance, he receives from the farm be-
longing to the firm $10.16 on the 30th of November ?

A. Y es, sir.
Q. And that is debited to him ? A. Yes, sir.
Q- He also receives on the same day $6.01 from 

the store? A. Yes, sir.
Q- Did that store also belong to the firm ?
A. It did when I was bookkeeper.
Q* And did the workmen in the employ of the
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firm receive so much from the store, and would be 
debited with that also— or at least Mr. McElroy 
would be ? A. Yes, sir.

Q. This left hand column represents what Mr. 
McElroy received in farm produce, articles from 
the store or in cash, and other things equivalent to 
cash? A. Yes, sir.

Q. Now turn to the next page of the account.
A . (Witness did so.)

10 Q- Now, is there any account in the books of 
any money paid Mr. McElroy prior to the 31st Oc-
tober, 1866; would not he, if he were paid wages as 
a puddler, be paid on the ordinary workmen’ s pay- 

* roll, and no special account appear in the books as
Kept with him ?

A. I was not with the concern when he was a 
puddler.

Q. W ell, I will ask you this : since you have been 
in the employ of the firm, has it been the custom of

2o the firm to open an account with the workmen and 
laborer, or only with the officers of the concern ?

A. Only with the officers.
Q. And the workmen’ s wages would be paid ac-

cording to the pay-roll ? A. Yes, sir.
Q. W hich would be entered in the book in a 

lump ?
A. Yres, sir ; with the amount against the name, 

but there was an account against the men kept in 
the petty ledger.

30 Q. Is there any account in your books against 
Joseph McElroy prior to the first of October, 1866 ?

A. I cannot tell.
Q. Is there any account in ledger No. 3, with 

Mr. McElroy, so far as you know 1
A. I do not know.
Q. Now, the account is carried forward on page

208 and 209 continuously; when does the first entry 
of regular monthly salary appear on the books in 
this ledger ?

40 A. You will have to turn to these pages to see
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what it is ; it might be wages or something else. 
There is an item on page 150 on the credit side, 
November 30th, 1866, credit to steel works $262.- 
64, debit salary account.

By  Mr . E m e r y  :
, Q. Now do you know what that item is ?

A. No, sir; not without looking.

Further cross:
Q. Now turn to the next page on which that ac-

count is kept, is it kept in the same way on pages 
253 and 252 ? A. Yes, sir.

Q. W hat is this 166 and 167 ?
A. A  credit to Mr. McElroy.
Q. For what ?
A. W ell, I believe it is salary ; but to make sure 

I should have see page 157 in the journal.
Q. To see about that item 166 and 167?
A. Yes, sir.
Q. You believe that to be salary ? A. Yes, sir.
Q. Up to June 30th ? A. Yes, sir.
Q. Now turn to the next page ; is there any 

break in the account here ?
A. No, sir ; it is carried forward, and then it goes 

to page 304.
Q. I call your attention particularly to Ju ly  1st, 

1869; do you find any break at all in that account ? 
A. I do not find any.
Q. Now is there in this account of J. W . McEb 

roy anything to indicate any new arrangement with 
him ? A. Nothing except the stopping of the credit 
of the salary.
By  Mr . E m e r y  :

Q. That is stopped in 1869 ? A. Yes, sir.

Further cro ss:
Q- The last credit you find of salary is 166?
A. Yes, sir; June 30th, 1869.
Q. But the account is not closed or balanced at 

that time ?
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A. This is Mr. M cElroy’ s personal account.
* Q. But it is not closed or balanced at that time?

A. No, sir.
Q. But it is carried on in the same way as it had 

been for several years previous ? A. Yes, sir.
Q. Now turn to the next page ?
A. It continues on through 304 and page 305 in 

the same way, and then it goes to page 354 in the 
same way, and from page 354 and 355 to the next 

1 0  ledger.
Q. The account continues on ledger No. 5, and is 

continued on pages 160 and 161 ? A. Yes, sir.
Q. Now is it balanced on page 161 ? A. Yes, sir.
Q. Now please state w'hether I am correct in stat-

ing the mode in which it is balanced ; I find that 
the account is carried on down to the 23d of June, 
1874 on the debit side, and the debit side is carried 
over on page 161 from the left hand column to the 
bottom of the right hand column, while at the top 

20 of the right hand column of that page we find the 
credits? A. Yes, sir.

Q. Now among the credits I find the items “  by 
steel works $9, by steel works $15,000,”  what does 
that $15,000 relate to ?

A. Page 48 on the Journal will explain that.
Q. Then will you please turn to page 48 of the 

Journal ? A. (Witness did so.)
Q. Is this the item to which this refers ?
A. Yes, sir.

3 0  Q. Steelw orks to J. W . McElroy for five years’ 
salary to July 1st, 1874, guaranteed to be not less 
than $3,000 per annum, a further allowance to make 
the ^compensation equal to one-eighth of the net 
profits of the business to be made to him ; now is 
that the $15,000 item referred to ? A. Yes, sir.

Q. W h at does this item m ean; old steel works, 
$1,527.25 ?

A. Page 49 on the same book will explain it.
Q. I find under date of June 19th on the Journal, 

40 page 49, old steel works to J. W. McElroy, for bal-
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ance of note due him on account of patent right for 
steel puddling $3,926.44, interest, $1,800.81, total 
$5,727.25; now what does that refer to ?

A. It refers to this (pointing^to book).
Q. Does that refer to the patent right which Mr. 

McElroy (says he sold the firm in his testimony 
given this morning ? A. I presume it does.

Q. Now interest, and what does that mean, that 
$188.85 ?

A. Page 50 in this same book will explain it.

Adjourned until Friday, the 7th day of April, 
1882, at the hour of 1 0  o’ clock in the forenoon, at 
the Yice-Chanclelor’ s chambers.

Transcript of shorthand report of testimony and 
proceedings in the above stated cause upon the con-
tinuation thereof at the Vice-Chancellor’ s chambers, 
Newark, N. J., on Friday, the 7tli day of April,
A. D. 1882, at the hour of 10 o’ clock in the fore- 20 
noon, pursuant to the adjournment last had.

♦

10

Ri c h a r d  W ri gh t , a witness produced on the 
part of the aforesaid petitioner, having been duly 
sworn according to law, is recalled for further 
cross-examination by Mr. St e v e n s  :

Q. W ill you please turn to the account we were 
looking at at the close of the examination yesterday 
afternoon, and please refer to the item on the led- 3 9  

ger under the date of June 23d, interest account, 
$188.85, and point it out in the journal ?

A. (Witness did so.)
Q. Interest account of J. W . McElroy for three 

months and four days interest from July 1 st to Oc-
tober 5th, date of maturity on above note of Union 
Car Spring Company, $188.85, what does that refer 
to? A. To this note.
By Mr. E me ry  :

Q- Mentioned just above that? A. Yes, sir. 40
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F u rth er  cro ss:
Q. I will read the entry “  J. W . McElroy, bills 

 ̂ receivable for note of ‘Union Car Spring Company
four months, June 2 d, paid him $10,337.85;”  does 
that appear under date of June 23d on the other 
side of the ledger account ? A. Page 161, it does.

Q. Do I  understand you this last item of $10 ,- 
337.35 is entered in the ledger as having been paid 
to Mr. McElroy on that date ? A. Yes, sir.

10 Q- W hat does the interest $138.85 on the other 
side of the account mean ?

A. It means the interest up to the date when he 
received this note to the time it came due.
B y  Mr. E me r y  :

Q. It is a rebate of interest ? A. Yes, sir. 

F u rth er cr o ss:
Q, He receives more than is necessary in order to 

balance the account and so he refunds, o ris  sup- 
2 0  posed to refund $188.85, which is charged on the 

other side of the account ?
A. He gets a credit of that.
Q. I mean it is credited on the other side of the 

account ?
A. Yes, sir ; because lie don’ t get the note in 

cash until it becomes due.
Counsel then asked the witness several questions 

in relation to this which he directed the steno-
grapher not to take down, and then directed the 

3 0  stenographer as follows :
T h e  W it nes s  : I will explain the two entries in 

this way, that the $188.85 is for three months and 
four days’ interest from July 1st until the time it 
becomes due, until October 5th, when the note be-
came due, and he is charged with the whole of the 
note, and credited with that interest until the time 
it becomes due.

Q. How, what does this item of cash under date 
of June 2 2 d, $7,031.03 mean— the credit item ?

40 A. It is cash paid into the company.
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10

Q. Do you mean that ?
A. Yes, sir ; ou this date he was paid $7,031.03 

on a check.
Q. W hat date ? A . June 17th.
Q. That appears on the debit side of the account?
A. Yes, sir.
Q. W ell ?
A. On June 23d, he returns that same check, and 

lie gets this note in exchange, and that with the 
interest balances the account.
By Mr . Eme r y  :

Q. Together with the other item for the purchase 
of the patent ? A. Yes, sir.

Further cro ss:
Q. Now, what does he receive on the«23d of June, 

1874 ? A. He receives $10,3 3 7 .3 5 .
Q. The Union Car Spring Company’s note ?
A. Yes, s ir ; and cash $2,600.75.
Q. And upon his receipt of that you balanced the on 

account? A. Yes, sir. .
By Mr . E mery  :

Q. On his turning over the $7 ,0 0 0  check ?
A. Ŷ es, sir ; that is, it is credited.

Further cro ss :

Q- Now, what does the account on page 162 open 
o t ie name of J . \Y . McElroy, mean ?

A- These are charges against him.
Q. For moneys which he received ?

hiu T 11 ? lfc is a sum of-money I suppose,
out 1  do not know whether if was money or not.

'*• And also farm produce ?
Yes, sir ; and store account.

Q- Articles from the store ? A. Yes, sir.

n 'r !thafc balanced ? A - That is not balanced, 
e u 'f  Ihei7 s a 11  of the money, farm produce, arti- 
of t le St°re received l)Y him after the death

n Horner? A. In this account? no, sir.
^  ' Vell> after the death of Mr. Horner?

30
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Th e  Cou rt  : The date of Mr. Horner’ s death is 
already fixed as being the 9th of June.

Q, W ill you please turn to the item of $15,000 
under date of June 17th, 1874, as shown in the 
journal; were not the last three lines of this item 
found on page 48 written in by you after you 
wrote the first three lines?

A. Certainly after it, but immediately after-
wards.

10 Q- W asn’ t it written on a subsequent day ?
A . No, sir.
Q. How does it come that you made those eras-

ures there ?
A. That was some clerical error, probably.
Q. There is an erasure there ? A. Yes, sir.
Q. And another one here, pointing to the book ?
A. Yes, sir.
Q. B y  whose direction did you write this !
A. B y the direction of Mr. Ludlum.

20 Q. W as it written after Mr. Horner’ s death?
A. Certainly, yes, sir.
Q. Now just examine that a little more closely, 

and see if you do not see it is written in different 
ink, and at a different time from the first three 
lines?

A. I recollect that it was written at exactly the 
same time.

Q. Is there a file works account ? A. Yes, sir.
Q. W as the file works in active operation from

30 1866 down to 1874?
A. You must not ask me anything prior to 1868, 

the latter part of that year.
Q. W ell, from 1868? A. Yes, sir.
Q. W ho was superintendent of your file works!
A. Mr. Barrett part of the time.
Q. How many men were employed in the file 

works? A. F ifty  to seventy, but I could not tell.
(Objected to).

A. W hat salary did Barrett receive ?
(Objected to. Overruled).40
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Q. Is there any entry in these books prior to the 
time of the death of Mr. Horner, showing any 
agreement whatever with Mr. McElroy?

A. There are entries in it showing the amount 
credited to him for salary.

Q. I did not ask you that, I asked you whether 
there is any evidence— interrupted.

Th e  Co u r t  : Is not that an admitted fact in the 
case? . „7 1nt,

Mr . St e v e n s : It don’ t appear yet in this case; i q  
it appeared in the other cases, and it appears in 
the opinion of the judges.

Th e  Co ur t  : Does not it appear in Mr. McElroy’ s 
bill, or in his evidence; has he not already said 
that there was nothing in writing in relation to the 
agreement? If you desire you may put this ques-
tion, is there any entry upon the books showing 
that Mr. McElroy was to have more than $3,000 a 
year?

Mr. St e v e n s  : I do not want to put the question go 
in that shape. The books do not show that he was 
to have $3,000. There is nothing in the books to 
show that he was to have that sum.

Th e  Co u r t : W ell, put the question in your own 
form, then.

Q. W ill you please read the question, Mr. Steno-
grapher ?

Th e  St e n og ra ph e r  read the question as follows : 
“ Question— Is there any entry in these books prior 
to the time of the death of Mr. Horner, showing any go 
agreement whatever with Mr. McElroy ?

A. Not that I am aware of.
Ju d g e  .St e v e n s : W e think that Mr. McElroy 

has been overpaid, and that he has not only got all 
he was entitled to, but that he has been overpaid.

Q- Does the account you presented yesterday 
show the net profits of the steel works from year to 
year? A. Yes, sir.

Q. That is all.
40
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R e-d irect:
Q. Mr. W right, turn to the entry of June 23d, 

and I call your attention to the credit there to Mr. 
McElroy, of the item $7,031.03. Is that the same 
amount which was charged to him as received on 
the 17th day of June? A. The same.

Q. Now, is not that $7,031.03 the difference be-
tween $15,000 and the amount which had been got 
out by Mr. McElroy from July, 1869, carrying his 

1 0  account through. Does not the $7,031.03 represent 
the amount that would be coming to him if he were 
paid his whole $15,000?

A. How do I understand that ?
Q. The amount which he had received up to the 

17th day of June amounted to what ? A. $7,986.10.
Q. Then how is the credit $7,031.03 reached. Is 

that the difference between that and the $15,000.
A. Did you ask me if that is the difference ?
Q. Yes ; you credit him with $15,000, and charge 

2 0  him with the difference to balance the account ?
A. I think that was the intention, to balance the 

account.
Q. And then the additional item he was credited 

with of the amount due him on the notes for the 
patent. How much were those ? A. $5,727.25 ?

Q. How much do thpse two items together make*
A. I will have to figure ; $12,758.28.
Q. Now, that $7,031.03 was paid him by a check 

returned by him on the 23d of June? A. Yes, sir. 
30 Q. On that day he got a note of $10,337.35, the 

cash value of which was $188.85 less? A. Yes, sir.
Q. Now just give me the cash value of that note?
A . $10,148.50.
Q. Now, if he was entitled to receive for his pat-

ent, and for the difference of the amount of $15,000 

guaranteed salary, which he had not drawn up to 
that date, the sum of $10,758.28, and he received 
$10,148.50 by that note, what was the balance he 
was entitled to receive in cash ? A. $2,609.78.

40
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Q. That is the amount with which he was 
credited ?

A. No ; which he was paid,
Q. B y check? A. Yes, sir.
Q. So he got $2,609.78 ? A. Yes, sir.
Q. W as Mr. Horner often at the works during 

that time from 1869 to 1874?
A. Occasionally ; not very often.
Q. W hat was Mr. Ludlum ’s business relating to 

the works ?
A. He attended to the office, or part of it.
Q. Did he take any active part in the superin-

tendence in the manufacture of steel, where Mr. 
McElroy was ? A. No, sir.

Q. You say, I understand you, that you do not 
recollect about the fact of an inventory being taken 
(handing witness*a paper), is that in your hand-
writing? A . Yes, sir.

Q. Now, wasn’ t there an inventory taken about 
July, 1869? A. Yes, sir.

Q. And that is the inventory that was taken, and 
it is in your handwriting ? A. Yes, sir.

Q. Which part of it is in your handwriting?
A. It is all mine.
Q. Did you carry that out at the time, in pencil 

or afterwards ?
A. It must have tbeen afterwards— shortly, I 

suppose.
Q. You do not recollect about tha t ? A. No, sir. 

By the Co u r t  :
Q. Do you identify that as an inventory made 

about the 1st of July, 1869 ? A. Yes, sir.
Q. Up to July, 1869, was Mr. McElroy credited 

regularly with the amount of his salary ?
■ A* Yes, sir.
Q- After that date did you credit him with any 

salary until the entry of $15,000 ? A. No, sir.
Q- You did not credit h im  at a ll on account of 

bis services ? A. No, sir.
Q. For what reason ?
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A. For tlie reason that Mr. Ludlum told me he 
had an interest in the business ; he did not tell me 
what the interest was.

Q. The amount was never ascertained, so far as 
you know, up to that time? A. No, sir.

Q. In Mr. McElroy’ s personal account would it 
be necessary in order to keep his account with 
James Horner and Company— that he was charged 
with, received from the different branches of their 

1 0  business— would it be necessary to make a division 
in his account, or separation on the 1st of July, 
1869, to keep it straight ? A. It would not.

Q. Referring to page 252, ledger 4, both before 
and after Ju ly  first, 1869, he is charged with the 
amounts received from the farm, church, steel 
works and other accounts, is he not, and the store?

A, Yes, sir.
Q. And those same accounts are credited with it?
A. Yes, sir.

20 Q- So that he was both before and after receiving 
money and produce from the different branches of 
the business ? A. Yes, sir'.

Q. And the account was run regularly along ?
A. Yes, sir.

lie-cross :
Q. Do I understand you to say that Mr. Ludlum 

never went into the factory to see how things were 
going on ?

30 A. Of course, he has gone into the factory a 
good many times. ,

Q. Did he not go in there to see after things?
A. I think not.
Q. That is simply your supposition as to what lie 

went in therefor— he did go there.
A. He certainly has gone into the factory.
Q. You do not know what he went there for, do 

you ? A. I do not.
Q. He did not tell you what he was going there 

4 0  for ? A. No, sir.
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Q- he went into the factory very frequently, 
didn’ t he— I mean the steel works ?

A. He went in occasionally.
Q. V ery frequently, did not he ?
A. W ell, I  don t know what to call frequently.
Q. W asn’ t the office very close to the steel works?
A. About three minutes walk, I guess.
Q. W asn’ t Mr. Ludlum constantly in the steel 

works? A. He was not.
Q. W here was he ? ^
A. In the office, or at Hew Y ork  and all over.
Q. Did not he constantly go to the steel works 

for some purpose or other ? A. Not that I know of.
Q. You cannot say positively, can you ?
A. If he went to the steel works and back again 

in five minutes I certainly could not tell what he 
went for.

Q. Did you keep a constant watch on his move-
ments while at the office ? A. No, sir.

Q. Did I understand you to say in your examin- 2 0  

ation yesterday that you did not know whether 
there was any inventory made in 1860, or not ?

A. Yes, sir.
Q. Have you never seen that inventory before ?
A. Certainly, I made it.
Q. Then why did you say on your examination 

yesterday that you did not know whether there 
was such an inventory ?

A. Because I did not recollect it.
Q- Do you mean to say that you have not rec- 30 

ollected in these various trials in which it has been 
brought up to your attention— that you did not 
recollect that paper when I asked you about it 
yesterday? A. I did not.

Q. Haven’ t you frequently testified about this 
inventory ? A. I may have.

Q- Is your recollection so bad that you cannot 
? , te whetller this inventory has not been produced 

e ore you on previous examinations, and you 
examined in reference to it? A. le a n  not say." 40

1
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J ames  L u dl u m, a witness produced on the part 
of the aforesaid petitioner,having been duly sworn, 
deposeth and saith:
Direct examination by Mr. E mer y  :

Q. You were one of the partners of the firm of J. 
Horner & Co., were you not? A. Yes, sir.

Q. How long had you been engaged in the steel 
business before the death of Mr. Horner, in copart-
nership with him, state generally ?

10 A. About twenty to twenty one years.
Q. Mr. McElroy was in the employment of the 

firm part of that time, was not he? A. Yes, sir.
Q. W hen did he come there ?
A . In about 1864 or 1865.
Q. A t the time he came he had a patent process 

for the manufacture of steel, which you used, or 
desired to use ?

A. He came with his partners in that to bring the 
patent to our notice in the first place.

20 Q- And after examining the patent you applied 
it in the works ? A. Yes, sir.

Q. W ho attended to puttingit up ?
A. Mr. McElroy— Mr. McElroy and his partner, 

W illiam  H. Brunt and Theodore W. Hartman came 
there, and Mr. McElroy was the practical man, and 
they did the talking.

Q. After he put up a furnace for it, did you use 
that from that time on to 1he death of Mr. Horner?

A. Yes, sir.
30 Q. Under whose charge and supervision ?

A . It was under Mr. M cElroy’ s charge and sup-
ervision except for a short time ; after we concluded 
to adopt i t ; he returned to Pittsburgh after having 
demonstrated its usefulness, and we employed 
other puddlers to run it, but finally sent for Mr. 
McElroy to come back again.

Q. To work that same process ? A. Yes, sir.
Q. For what reason ?
A. Because the others whom we employed did

40  not succeed in it.
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Q. In your opinion did it require a specially 
skilled workman to operate that process success-
fully ?

A. It was, in fact, the basis of our business.
Q. Explain what you mean by that ?
A. It was, in fact, the basis of our business ; 

because the quality of our steel depended on it ; 
other manufacturers, and we, previously had been 
in the habit of using— (interrupted.)
By  the  Co u r t  :

Q. You say that the patent was the basis of your 
business ?

A. Yes, sir; the patent was the basis; other 
steel makers and ourselves previously had been in 
the habit of purchasing expensive iron for use in 
making steel for mixtures, and this was substituted 
at a less cost to ourselves by the patent.

Further d ir e c t:
Q. Now, go on from the point where you said 

that finding that the other men who had charge of 
it, did not work it successfully you sent for Mr. 
McElroy; do you recollect what year that was, 
1864 or ’5, was it ?

A. No, sir ; I cannot fix the date exactly ; it was,
I think, either in 1865, I think it was in 1865 that 
we decided definitely to adopt it, and purchase that 
patent, and he went home, as I have stated, but I 
cannot fix the date exactly, except by the books ; I 
can by them.

Q- Well, you say he went home ?
A. Yes, s i r ; he went back to P ittsburgh.
Q. And then returned again shortly afterwards, 

to work that for y o u ? A. Yes, sir.
Q- W hat work d id he do at firs t when he came 

there into your employment?
A. His partners, Mr. Brunt and Mr. Hartman 

superintended a portion of the furnace at tha*- 
period, and they sent for Mr. McElroy with our 
consent, to manage the puddling business, which
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they themselves had failed to do, and Mr. McElroy 
cameas a puddler.

Q. Now, just go on and give an account of his 
employment up to, and till July, 1869 ?

A. For his puddling work he was paid by some 
method which I do not re ca ll; at some rate of com-
pensation which I do not remember, without look-
ing at the books ; it was the same as the other 
puddlers in the w orks; Mr. McElroy developed 

10 this peculiarity as a workman : that he not only 
did his work well, but was willing to show every-
body else how to do theirs w e ll ; we advanced him 
to the charge of the business— of the puddling bus-
iness, and we extended his usefulness, his sphere, 
rather, in other directions, until he was put in 
charge of the entire works.

Q. About what time was th a t ; do you recollect ?
A. I think that was in 1867 or 1868 ; that is my 

impression, although I won’ t be positive.
20 Q. He was paid at what rate of compensation 

then ?
A. I don’ t recollect without looking at the books, 

but I think it varied from $1,500 to $2,000 a year; 
previously to that time he had the charge of the 
works, mostly with the assistance of other super-
intendents ; subsequent to that time Mr. McElroy 
took the entire charge of the works ; this was up to 
the fall— up to July, 1869 ; in the fall of 1868, Mr. 
McElroy’ s partners, Brunt and Hartman, with the 

30 Connellsville Coke Company, near to Pittsburgh, 
commenced the steel business (interrupted)

B y  M r . St e v e n s : W ait one moment— does this 
witness know about that ?

The  W i t n e s s : Yes, sir, Ido.
Mr. St e v e n s  : J
Q. How? A. B y personal knowledge; I 

present at their works atPittsburgh, and conversed 
with them on the subject.

(Objected to, as hearsay.)
40
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Further direct  :
Q. Pass over that; it is not so very material,. I 

don’t suppose, and come to the arrangement you 
had with Mr. McElroy \

By  t h e  Co u r t : I suppose Mr. Ludlum’ s testi-
mony is merely introductory to the employment of 
Mr. McElroy, and to the inducements which Mr. 
McElroy had to leave the firm 1 
By  t h e  W itness  : That is it, exactly.
Th e  Co u r t  : W ell, that is not im portant; I sup-

pose Mr. Emery wishes you to state that he ex-
pressed a wish to leave the firm in 1868.

Th e  W itn ess  : No, I  had no conversation w ith 
Mr. Emery about the m atter at all.

Th e  Co u r t  ; No, no, you misunderstand m e; 
Mr. Ludlum, did Mr. McElroy in the fall of 1868, 
express an intention to leave your employ \

A. Yes, sir ; in the fall of 1868 and spring of 
1869.

Further direct :
Q. Just state w hat passed in relation to that ?
A. He consented to remain with J. Horner & 

Co., for the eighth of the profits of the business.
Q. What business ?
A. Of the steel manufactory ; which was guaran- 

' teed by us to him to be not less than $3,000 per 
year.

Q. That was not in w riting? A . No, sir.
Q. W hen was that to take effect ?
A. From the first day of July, 1869.
Q. The arrangement was made, I  suppose, some 

little time before that ?
A. About that time ; it was concluded at or about 

that time.
Q. Now, did Air. McElroy continue working 

there as superintendent under that contract, up to 
the time of Air. Horner’ s death ? A. Yes, sir.

Q. Did you have any change made in keeping
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the accounts, in consequence of that arrangemeir 
wifh Mr. McElroy? A. Yes, sir.

Q. W h at was that?
A. I directed Mr. W right to commence a new 

account under the head of New Steel W orks Ac-
count,”  from Ju ly  1st, 1869, and to charge to that 
account everything belonging to i t ; and to charge 
to the old steel works account, everything which, in 
settlement, was shown to belong to it ; and that 

1 0  was done.
Q. Did you give him the reason for making that 

change ?
A. Yes, s i r ; I told him Mr. McElroy was inter-

ested in it.
Q. From that time ? A. Yes, sir.
Q. W as an inventory taken at that time?
A. Yes, sir.
Q. (Handing witness a paper). Is this the paper ?
A. It is either that, or a copy of i t ; except as to 

20 the figures.
Q. In pencil, you mean ?
A. Yes, sir, the figures were not carried out.
Q. A t that time? A. No, sir.
Q. Those figures were carried out in the suit by 

Mr. McElroy, in relation to the account, before 
Mr. Vice Chancellor Dodd, were they not ?

A. Yes, sir.
Q. So that the amount was not carried out at 

that time? A. No, sir.
30 Q. How did the business o f] the steel works 

compare in amount, from July, 1869, to July, 1874, 
with the business previous to that time ?

A. It was larger, and increased very rapidly.
Q. Up to about what time ?
A . The business increased, and the sales kept up 

a steady increase until the panic of 1873.
Q. Y ou  mean in the fall?
A. The fa ll  o f 1873 ; the m an u factu rin g  continued 

d u rin g  the w in ter o f 1873 and 1874, on an increasing

40
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basis, but, owing to the fact that we had a stock 
on hand, the sales were not as large.

Q. W hat was the general condition of the steel 
manufacturing business during this year, as com-
pared with previous years ?

A. W ell, sir, it wras about the same as it had 
been ; generally the steel business was prosperous 
from 1861, I think, to 1873.
. Q. It was steadily prosperous ? A. Yes, sir.

Q. Describe the nature of Mr. McElroy’ s services 
during these years ? A. During what years ?

Q. 1869 to 1874, to the death of Mr. Homer. 
State how far he took charge, and relieved the part-
ners of the concern, and what was the general char-
acter of his services ?

A. Mr. McElroy took exclusive charge of the 
steel works business.

Q. State what you mean by that ?
A. Of the steel works business, under my gene-

ral direction as to what should be done ; he had the 
entire charge and relieved the company and m yself 
from all anxiety about the management of the most 
important department of our business. He devoted 
himself, day and night, to the interest of the com-
pany up to the day of Mr. Horner’ s death.

Q. Can you tell us about what was the amount of 
steel product, per day ; of the finished steel turned 
°ut? A. (Witness considered.)
By  t h e  Co u r t  :

Q. How many tons ?
A. Well, sir; I was considering. It increased 

under his management,^ from about two, to seven 
tons a day, and the latter part of the time it took 
day and night to do it. I would say th at the melt- 
tug capacity of the works was increased from 
twelve to forty furnaces.

Q- And Mr. McElroy superintended the manu- 
acture at its increased capacity ? A. He did, sir.
Q- He had the sole superintendence of the works 

at their increased capacity ? A. Yes, sir.

10

20

30

40



72

Q. Now, what was the character of the work per-
formed by Mr. McElroy in reference to the steel 
product being of a satisfactory character— the steel 
turned out under his supervision through this time, 
how did you find that 1

A. Perfectly satisfactory to us and our customers.
Q. Through the whole of the period ?
A. Yes, sir.
Q, The amount which was paid to Mr. McElroy 

10 for the patent which was used, was not paid in 
cash to him at the time, was it 1 A. No, sir.

Q. W h at did the company give for that ?
A. A  note of $7,500, indorsed by my father.
Q. And that was settled when ?
A. It was never finally settled, sir, uniil the en-

tries on the books, the credits and entries on the 
books, some time in 1874. There had been some 
payments on account of it, but it had never been 
finally settled.

20 Q. Do you remember about the number of men 
employed while he was there ; and the increase in 
number, can you give us any idea about that?

A. I cannot, sir ; any more than to say that there 
were a good many more, but I cannot without ref-
erence to the books which are not present in my 
possession, state definitely ; but it required moie. 
The number was continually increasing, as the 
work increased.

Q. About how many men did you employ when 
30 the business was at the greatest? A. I don’t know, 

s ir ; I don’ t think I ever counted.
Q. W ell, as near as you can tell? A. Do you 

mean in the Steel W orks?
Q. Yes. A . I don’ t know, sir; sixty to eighty; 

I don’ t remember.
Q. That is all.

Cross-Examination by Mr. St e v e n s  :
Q. Y ou  speak of this patent, Mr. Ludlum, as be- 

40 ing the foundation of your business ? A. Yes, sir.
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Q. How long did you continue to use the patent ? 
A. We used the patent up to the date of Mr. Hor-
ners’s death.

Q. Has that patent yet expired ? A. I do not 
know whether it has or not, sir.

Q. In what business are you now ?
(Objected to).

, By J udge St ev en s  : I propose to show that he is 
now in the steel business, and I desire to find out 
whether he is still using that patent.

Q. W as that patent one of the assets of the es-
tate? A. Yes, sir.

Q. W as that patent sold at the Master’ s sale in 
1876? • A, Yes, sir.

Q. For how much did it'sell? A. Owing to the 
great change in the steel business that patent sold 
for $90; it had nearly expired.

Q. When did that patent cease to be useful ?
A. That patent may be considered useful yet, sir, 

for some purposes, but for a large majority of pur-
poses for which that was valuable at that time, and 
for making the quality of steel which was made by 
us at that time. It has been largely superseded by 
the Siemens-Martin’process, and the steel makers 
now buy the product which they formerly manu-
factured.

Q. W as the Siemens-Martin process used by you 
prior to the death of Mr. Horner ?

A. No, it hadn’ t got into shape, as it was just 
coming into shape about that time.

Q. Did you use the patent to as great an extent 
in 1874 as you did in 1866 ?

A. Yes, sir, I think we kept increasing up to the 
time of Mr. Horner’ s death.

Q. So that this patent was in full use at the time 
of Mr. Horner’ s death ?

A. I believe it was.
Q. And was just as valuable for the purposes of 

your business as it was before then ?
A. No, sir, it was lunning down very rapidly.
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Q. W hen did it commence running down ?
A. About 1874. The other steel made very 

largely by the Pennsylvania Steel Company and 
other large concerns like that were made and sold 
at less for crucible steel purposes than crucible 
steel could be produced for.

Q. W as the business between 1869 and 1874 
profitable ? A. Yes, sir, very.

Q. W h at profits were made each year, about, on 
1 0  an average ? A. I can’ t tell.

Q. Have not you been all over this subject in the 
other suits and didn’ t you investigate it ?

A. I don’ t remember, sir, if I did, and if you 
will- show me m y evidence of it I w ill tell you.

Q. Are you unable then to state the yearly 
profits of that establishment from 1869 to 1874?

A. They began to increase in 1869, and the 
profits— [i n t erru p ted. ]

Q. I  did not ask you that; I want to know 
20 whether you can state what the yearly profits were 

from 1869 to 1874? A. I can’ t exactly, sir.
Q. W hen you say they were very large, about 

how much did they amount to in the course of a 
year ?

A. W ell, .sir, 1 have an impression that the 
profits of our steel business between 1869 and 1874 
varied and increased, from the neighborhood of 20, 
or 30 to 50 and $60,000.

Q. A  year ? A. A  year.
3 0  Q. Is that net profits ?

A. Yes, sir, and that’ s steel business alone.
Q. W hat became of all these net profits at the 

death of Mr. Horner?
A. They have been used to pay the old debts of 

James Horner and company, which was insolvent 
for nearly ten years before Mr. McElroy took 
charge.

Q. Do you mean to say that all those profits were 
used to pay the old debts ?

40 A. No, sir, I do n o t ; I mean to say the books
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show the direction of every dollar that was ever 
made in those works and I can only answer your 
question by referring you to the great loads of 
debts— '

Q. (Interrupting.) Do you know what the debts .
of the firm were in 1869 ?

A. I do not at this moment.
Q. W ere they greater in 1869 than in 1874 ?
A. Yes, sir ; I think they were.
Q. How much greater '( 10
A. That I can’ t answer, but I wish to add for 

your information—
Q. (Interrupted.) No, I don’ t want you to do 

that; I want you to answer my questions; were not 
the old debts that you speak of of the firm in 1869 
less in amount than the debts due from the firm at 
the time of the dissolution of the firm ?

A. I can’ t state, sir, from recollections about any-
thing of that kind.

Q. To whom did the firm owe money in 1869 ? 2 0

A. I will tell you a few, but I don’ t think I could 
begin to tell or to answer it correctly and satisfac-
torily.

Q. I mean not mere outstanding bills or things of 
that sort, which are always outstanding in the 
course of business ?

A. No, sir ; they were not always outstanding 
with us.

Q. But I mean the permanent debts of the firm at 
that time, by which the firm wTas rendered, as you 3 0  

say, insolvent ?
By the Co u r t  : Do you mean debts borrowed for 

the purpose of furnishing the capital ?
By Mr. St e v e n s  : Yes, sir; I presume that is 

what the witness refers to.
By the W itness  : I refer now to debts to the 

large amount which the firm owed over and above 
its ability to pay in 1869.

Q. How much did they owe in 1869 ?
A. I can’ t answer that question. 4 0
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Q. Have you ever investigated it or not ?
A, I don’ t know whether 1 have or not, directly ; 

I may have done so.
Q. Then how can you say that was such a large 

indebtedness ?
A. Because I know that our firm was insolvent 

for many years.
Q. Did you examine the books carefully with a 

view to find that out ? A. I found that out, sir.
10 Q. Did you never arrive at any accurate result?

A. No, s i r ; the fact was rather oppressing any 
way.

Q. Do the books show the condition of the firm in 
1869 ?

A. I don’ t know as they do at the time, but the 
books show, and it has been shown by the testimony 
given by the accountants in this case, the condition 
of the firm at the various stages of the firm’ s exist-
ence in order to show that the firm was insolvent 

20 and was carried on credit for many years.
Q. Y ou  are speaking of the testimony given by 

the accountants “ I am not asking for them ; I want 
you to state your own knowledge whether you, at 
any period of time, have ever known exactly what 
the firm owed in 1869 %

A. I can’ t say I do, sir ; exactly.
Q. Do you know what the firm owed in 1866 ?
A. I do not, exactly ; I never have given my 

attention to one particular point, that I remem- 
30 ber of.

Q. Did you ever ascertain what the firm owed at 
any period of time between 1864 and 1870 ?

A. I presume I always had a general idea at thp 
time, but I never carried it my mind.

Q. Did you ever make a particular examination 
to find out the indebtedness of the firm in that six 
years, at any one particular period ?

A. I presume the fact was always present on my 
mind at the period mentioned, but it is not present

40
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to me now what was on my mind then, but I had an 
intelligent understanding of the business always.

Q. In 1869 you had an inventory taken ?
A. Yes, sir.
Q. Was it your practice before then to make a 

yearly inventory ? A. No, sir.
Q. When did you make an inventory prior to 

that time ? A. I don’ t remember.
Q. When you made that inventory, did you affix 

to it at the time any prices ?
A. I think not, sir ; I made only a partial inven-

tory at that time, and only in reference to the steel 
works in which Mr. Horner was to be interested.

Q. When had you made previously an inventory ?
A. I don’ t remember.
Q. Had yon ever ?
A. I think I may have done so partially, but that 

it was exact, I don’ t remember.
Q. When do you recollect of making a partial 

inventory ?
A. I have told you that I don’ t recollect.
Q. Just answer m y questions ; now, when did 

you take an account of stock between 1864 and 
1869? A. I don't remember.

Q. Did you ever take an account of stock ?
A. Well, you must wait up until I answer your 

questions ; you commence another question before 
I have answered the first; I wish to answer your 
other question; you asked me another question 
before I had got half through.

The Stenographer read the question to the 
witness, as follows : Q. W hen did you take 
an account of stock between 1864 and 186 9?

A. I don’ t remember of taking at this moment—
I don’ t remember of taking an accurate account of 
stock in all the departments, but have frequently 

one enough of it to form the basis of a policy to 
e pursued in business. In 1869 the only accurate 

inventory that was taken was with reference to the
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steel works business, but I don’ t remember any 
other accurate inventory that was taken before 1874.

Q, Gan you state within $50,000 what the firm 
owed in excess of its assets in 1860 ?

A. No, sir; I would not go anywhere near it.
Q. Or within $100,000 ?
A. No, sir; I won’ t pretend to do anything about 

it, because I have nothing to base it on.
Q. Y o u  haven’ t the'slightest idea of what the

1 0  firm owed in 1869 ? A. Yes, I have.
Q. So far as the amount is concerned?
A. Not exactly.
Q. Then you can’ t give it within a $100,000?
A. I can approximate to it, if you will give me 

time to sit down and figure it up.
Q. W ould a reference to the books show ?
A. I think it might be derived from the books.
Q. A fter how much investigation ?
A. 1 don’ t know.

20 Q* W o u ld  it  not take weeks to find out?
A. I don’ t know.
Q. W ould it not take, in your opinion, that 

length of time? A . I don’ t know that, sir.
Q, How long do you think it would take to find 

that fact out? A. I can’ t tell you, sir.
Q. Have you in any examination to which you 

have been subjected in the course of these various 
proceedings been able to state what the firm owed 
in 1869?

3 0  A. I don’ t remember of having been asked the 
question.

Q. Has not your attention been frequently called 
to the fact, both in your examination before the 
master in taking your account and in your other 
other examination?

A. I have no recollection of ever being asked ttie 
question, in relation to 1869.

Q. Or as to any period of time between 1864 and 
1869 ?

A. I have no recollection of ever being asked the40
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question as to what the firm owed at any particu-
lar time, although it may have been so.

Q. Then, I understand you, you never made it a 
matter of special investigation as to what the firm 
owed in 1869 ?

A. No, sir; you don’ t understand me so.
Q. Well, what do I understand you to say ?
A. You understand me to say that I don’ t know 

that I ever did, or that I was ever asked the ques-
tion, or at least, that is what you ought to under-
stand me to say.

Q. You don’ t know what the result is now ?
A. No, sir; only I know the firm was insolvent 

for many years.
Q. Do you know what the mortgage debts due 

from the firm in 1860 were ?
A. Oh ! I think about $130,000, or $140,000.
Q. W hat were they in 1874 ?
A. I don’ t remember.
By  Th e  Co u r t  : W hat is the object of all this ?
Mr . St e v e n s  : I desire to show that the wit-

ness’s statement, that there were large profits made 
in these years is a myth.

Th e  W i t n e s s  : I would like to be allowed to 
answer that question. I wish to ask Mr. W right if 
there was any computation made of the profits in 
these years.

Th e  Co u r t  : No, no. Y ou  answer the question, 
and speak from your own knowledge.

Q. Mr. Ludlum, what is your present business %
A. I am president and treasurer of the Pompton 

Steel and Iron Company.
Q. How long have you been so ?
A. Since its organization.
Q. In what year ?
A. The latter part of 1876, or the early part of 

1877. .
Q- Does that organization do business in the 

same factories 'in which the [business of Horner & 
was carried on ?

10

20

30

40
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A. Yes, sir. It leased the property of Erastus 
Corning, who bought it.

Q. Is Mr. McElroy in the employ of the company 
at present ? A. Yes, sir.

Q. And has been ever since the organization of 
the company ?

A. Yes, sir. And most other men who were 
around there at the same time.

Q. W hat did Mr. McElroy do between 1874 and 
10 the time when this company was organized ?

(Objected to as not cross-examination.)
Th e  Co u r t  : That will be your evidence, Mr. 

Stevens, if you desire to put that in.
J ud ge  St e v e n s  : Y ou  may strike out the ques-

tion, Mr. Knight.
. Q. W hen did Mr. McElroy become superintend-
ent of the steel works of Horner & Co. ?

A. I believe I have said in 1865 or 1866.
Q. Did he take entire charge at that time?

20 A. Mr. McElroy was first a puddler, then he 
, took charge of the puddlers, under a superintend-

ent, which was there with Mr. Horner. Then Mr. 
McElroy took charge of, first one thing, and then 
another, until the superintendent was relieved, and 
then Mr. Horner left, and Mr. McElroy took charge 
of the whole thing ; I cannot give you the exact 
date when these things occurred, except as it is 
shown by the books.

Q. Please turn to the books, and show when 
30 that was ?

A. The books will show when he took a salary 
in contradistinction to pay for his labor, but they 
won’ t exactly demonstrate what his services were.

Q. You said you could fix the time when he be-
came superintendent; and you said you could fix 
it by the books. Now, I want you to turn to the 
books and fi x i t ?

A. I said I could not fix it without the books, 
judge. (Witness referred to the ledger.) I have 

40 got to go back of October, 1866, to find i t ; it ispre-
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vious to October, 1S66, and you will have to send 
for the other book.

Q. When did Mr. McElroy go to Pittsburg ?
A. In the Fall of 1868, or the Spring of 1869 ; I 

won’ t fix that date exactly.
Q. How long did he remain ?
A. I don’ t remember that, sir.
Q. Did he go to Pittsburg before that \
A. He went to Pittsburg in 1864 or 1865; at the 

time we had the other puddlers to do the work 
which he afterwards did ; and whether he was there 
between these two periods I do not now remember, 
because I have nothing to fix it in m y mind.

Q. You state in your direct examination that Mr* 
McElroy left the employ of J. Horner & Co. 
for a shott time, and that you afterwards sent for 
him to come back again and remain ; now I want 
you to fix the date of that visit ?

A. Well, sir, if you will send for the ledgers, I 
will try to do it ; it was 1864 or 1865 ; it was subse-
quent to the purchase of the p a te n t; Mr. McElroy 
demonstrated its usefulness (interrupted).

Q. Please answer my question.
A. I am trying to do so, exactly ; it was after Mr. 

McElroy demonstrated its usefulness, and the Com-
pany thought of purchasing the patent.

Q. At the time when you purchased the patent, 
m 1864 or 1865, did he remain permanently in the 
employ of the Company ?

A. JSTô sir; after we purchased the patent he left 
for Pittsburg, as my recollection serves me.

Q. In What year was that %
A. In 1864 or 1865. And we employed a man by 

the name of Stout, and another one by the name of 
Dillon, and another, whose name I forget, as pud-
dlers, while he was gone ; la m  giving you the facts 
°f the interim.

Q- Please answer my question.
A. I am trying to, but I cannot give you the date.
Q- How long did he remain away at that time %
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A. I do not remember.
Q, About how long ? A. I cannot tell you.
Q. Over a month ? A. I presume so.
Q. Six months ?
A. It may have been six months; I am not pre-

pared to say.
Q. Then he returned? A . Yes, sir.
Q. And from that time he remained permanently 

in the employ of the Company?
10 A. Yes, sir; I  don’ t think there was any change 

from that time; I don’ t think he left there after 
that.

Q. He was not counted out of the employ of the. 
Company because of that visit, was he?

A. I don’t know whether he had leave of absence, 
or drew his pay, or went out of his time, or how he 
went, I don’ t remember.

Q. Now, you said that the agreement was, that 
he was to receive one-eighth of the profits, and that 

20 the firm was to guarantee him $3,000 a year ?
A. No, sir.
Q. Is not that it? A. No, sir.
Q. How is it then ?
A. The agreement was that Mr. McElroy was to 

remain for one-eighth of the profits of the business, 
the firm guaranteeing that that one-eighth should 
not be less than $3,000 a year.

Q. W hen was that agreement made ?
A. On nearly, or about the time when lie com - 

30 menced his services, under that agreement, proba-
bly a little before, to enable us to make preparations 

for it.
Q. W as that agreement ever renewed in future 

years ?
A. Only as the year rolled round ; we had no 

time to take our inventories.
Q. W as that agreement— (interrupted.)
A. I am telling you, sir, if you will w a it ; it was 

renewed in occasional conversations in reference to a 
40 settlement, and in reference to taking an inventory
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to ascertain what the profits of the business were, 
and being so perfectly patent that the firm was 
prosperous and making money, and overrun with 
business, and having no time to stop to take an ac-
curate inventory, necessarily it was postponed 
simply from time to time, always with the intention 
of taking it, but still not doing it.

Q. I didn’ t ask you all that ?
A. I understood you to ask me that. %
Q. I didn’ t ask you that, at a l l ; if you will con- 1 0  

fine yourself to my question, I shall be very much 
obliged to you ; I want to know how often, after 
1869, the agreement was renewed ?

By Mr . E me r y  : This is your evidence.
Mr . St e v e n s  : Oh ! no ; it is n o t; this is cross- 

examination.
A. There were [occasional conversation in refer-

ence to it, and that is all I can say.
Q. Were those conversations repeated year by 

year? A. N o ; not verbatim. 20
Q. In substance ?
A. It was understood frequently between us, that 

the arrangement under which the thing was being 
done was continued, and the reason that no settle-
ment was made was[ because’ it was useless, and it 
made no difference.

Q. Then I understand you to say, you made from 
time to time a new agreement of the same purpose 
which you had made on or shortly prior to July,
1869 ? 30

A. You ought not to understand it in that way at 
all sir; I have not said so.

Q. You stated that the agreement was renewed 
from tittie to time, in conversations had by you 
with Mr. McElroy, in the course of which you 
alluded to the—(interrupted.)

A. I said that the conversations with Mr. McElroy 
were with reference to the agreement under which 
we were working, and the reason we did not stop to 
carry it out, in dollars and cents, by a settlement, 40
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was because the firm was unquestionably prosper-
ing, and there was no necessity for stopping the 
works the length of time that would have been 
necessary to have made an inventory.

Q. Now, I ask you whether the agreement was 
renewed from year to year ?

The  Co u r t : Judge, I think the difference between 
you and the witness consists in the difference of 
understanding of the word “  renewal.”

10 Q. Now, you are a business man of large experi-
ence, and you know exactly what the word “  agree-
ment ”  is ?

A . And the word “ renewal”  also.
Q. Now, I ask you whether there was any new 

agreement between you and Mr. McElroy after 
July, 1869, with reference to his compensation?

A. There was, to this ex ten t: that the old agree-
ment was continued, and it was understood between 
us that the thing was continued.

20 Q. Now, I ask you, fhow often that agreement 
was continued between 1860 and 1874 ?

A. I cannot say ; I cannot tell you anything fur-
ther than that we would speak in reference to 
taking an inventory.

Q. W as it continued from year to year after that 
time?

A. W ell, it is possible we may have spoken of it 
a half a dozen times a year ; Mr. McElroy was al-
ways asking me in the spring of the year about 

80 taking an inventory.
Q. I am asking yon what the fact is, not wliat 

was possible ?
A. I can only say that it only grew out of con-

versation between him and me in reference to tak-
ing an inventory in the spring of the year.

Q. Now. I wish to call your attention to your tes-
timony in the case of “  McElroy v. Ludlum and 

* others,”  in chancery, in reference to the accounting
which Mr. McElroy claimed in a suit on the basis 

40 of the agreement which you have mentioned. Hid
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you testify in that suit as follows: “ W hat were 
“ the terras of the agreement— the last agreement—
“ with Mr. McElroy, made prior to July 1st, 1869 ?

“ A. The agreement between Mr. McElroy and 
“ the firm of James Horner & Co. was that from the 
“ 1st day of JuH, 1869, he should receive, as a com- 
“ pensation for his services, a salary which should 
“ be equivalent to one-eighth of the profits of the 
“ business; and to insure him against loss, it was 
“ agreed and understood that its profits should not 10 
“ amount to less than $8,000 per year ; he was 
“ simply a salaried superintendent, and the amount 
“ to be giiaged in that manner.”

“ Q. He supposed that the one-eighth of the 
“ profits should not be less than $3,000 in each year 
“ thereafter in his account; is that correct ?

“ A. That is correct.
“ Q. W as he to be paid a salary, at the end of 

“ each year, which should at least amount to 
“ $3,000 ? 20
' “ There was no understanding that it should be 
“ paid at the end of each year ; whenever a settle- 
“ ment took place between us, he was to receive 
“ one-eighth of the profits of the business and sup- 
“ posed that it should not be less than $3,000 a year 
“ thereafter, and as more as the business would 
“ bring it to.

“Q. Now, was that agreement to stand any longer 
than a year ?

“A. Yes, sir; it was to stand continually; right 30 
along.

“ Q. But was not limited to the first year of his 
employment ?

“A. No, sir; it was not.”
Did you testify in that way in that suit?
By Mr. E me i i y  : He is now reading testimony for 

the purpose of contradicting his own cross-examin- 
tion.

Q- Did you testify in that way ?
40
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A. I think I did, sir; I think that is as I under- 
stand it.

Q, Now, did you, subsequently, Mr. Ludlum, go 
before Mr. Romaine of Jersey City, the master who 
took the testimony which I have just read, and, in 
the absence of any of the counsel and of the parties 
to the suit, testify in reference to the same thing 
again ?

A. I went there, as I understand it, upon a day 
of which the other parties had had notice, and 
promised [to be there, and I made an affidavit, or 
gave additional testimony in reference to that case, 
in their absence, but not clandestinely or surrepti-
tiously.

Q. W as that day upon which you went there and 
testified a day fixed as the adjourned day by the 
counsel in that case ?.

A. I don’ t know; I understood it to be so, sir.
Q. Are you not confusing that day— the day 

20 which you understood to be fixed by counsel—with 
another day to which I have before referred and on 
which latter day you made the ex parte statement?

A. No, s i r ; I do not conceive it possible that I 
could be mistaken in a matter of that kind, because 
I do not conceive it possible that I could do such a 
thing as that, sir.

Q. W ait a moment; let me call your attention to 
this fact: “  W hereupon the examination was ad- 
“  journed to a day when the testimony could be 

3 0  “  written out, when the witnesses are to be at lib- 
“  erty to read the testimony, and sign the same.

“ The evidence having been produced to me 
“ W ednesday, September 26th, at two o’ clock in 
“  the afternoon, at the same place, so appointed 
“ for such reading and signing.”  The postpone-
ment, then, was for the purpose of enabling you 
to read and sign the testimony, was not it ?

A. I don’ t know, sir, what it was for; I don 
know anything about that entry; I didn’ t swear to

40 that.
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Q. Is that entry incorrect ?
A. I don’ t 'know, sir; I was simply a witness in 

that case.
Q. This entry goes on farther to state: “ A t which 

“ time and place the witness appeared, and no per- 
“ son appearing for the defendants, Buckingham, 
“ the testimony was read to him, and he desired 
“ to correct the same, as follows : ‘ W itness says,
“ I sent a telegram and a letter to Mr. Keasby on 
“ Monday, and also wrote a letter to Mr. Buck- 1 0  

“ ingham the same day, and directed it to his 
“ office in New Y o rk  City, that the Master had 
“ appointed W ednesday, the 26th, at 2 P. M., for 
“ a further hearing in this case; I also wrote to 
“ the same effect to A. S. Jackson.’

“ I desire to say that I explained in my testi- 
“ mony who no settlement was had with Mr. Mc- 
“ Elroy, and I do not see it properly stated in 
“ my evidence.”

Then you go on to say, in answer to the question 20 
on the 27th page : “  Q. W as he to be paid a salary 
“ at the end of each year, which should at least 
“ amount to $3,000 ?

“ A. I wish to say there was no day for pay- 
“ ment; he had the right to draw at any time with- 
“ in the year, for his proportion of the $3,000,
“ which was guaranteed to him, and the balance,
“ if any, at end of the year.”

In answer to the question on the same p age: Q. 
Now, was that agreement to stand any longer 30 
“ than a year ? I desire to say the first agreement 
“ was for one year only, but it was continued, for 
‘‘ five years, by virtue of the yearly arrangements.

“ In answer to the question on the same p age:
“ Q. But was it not limited to the first year of his 
“ employment ? I desire to say, it was not limited 
“ to any one full year. A n y party becoming dis- 
u satisfied had the right to close it within the 
“ year.”

40
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A. W ell, sir ; I wish to say right there, in refer-
ence to that— (interrupted).

B y  T h e  Co u r t  : Y ou  had better wait until the 
Judge puts his question, and then you can make any 
explanation you desire to, afterwards.

Q. Now, the hearing was adjourned for the pur-
pose of enabling you to read over the testimony, 
and to make any correction in it, you might de-
sire, was not it 1

ip  A. I  don’ t know, s i r ; Master Romaine had 
charge of that suit, sir, in Jersey City.

Q. Do you remember anything at all about it \
A . I do, sir.
Q. W as not the adjournment, then, for that pur-

pose only % • ,
A. I  don’ t know, sir ; I simply know that I went

there on a day it was adjourned to, and I gave tes-
timony which I supposed was legitimate and prop-
er, or the master would not have allowed it.

2 0  Q. Is the statement made by Mr. Romaine in ref-
erence to the purpose of the adjournment, do you
think, incorrect 1 . ,

A. I don’ t know any thing about Mr. Romanies
statements. .. * ,,

Q. Now, I was mistaken in saying it was anotner
day, but did not you on the same day, after you 
had closed your testimony, and so signed it, (show-
ing it to witness, and referring to page 36 of the 
printed case), didn’ t you in the absence of the 

SO counsel and all of the parties to the case, excep 
yourself, did not you make a separate independent 
statement in reference to the same matter of Mr. 
McElroy’ s compensation.

A. I made a correction at that time, but whether 
it was made with the advice of counsel, or whether 
it was made in the presence of counsel, I mean r. 
Jackson, I don’ t know.; I have a recollection a 
that time, that something was said by somebody, 
and it may have been by me, for all I know, a 

4 0  notice given for the other party to be present;
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don’ t know, or undertake to know , or pretend to 
know, anything about the leg a lity  of any notice ; 
neither do I know  what the notice was ; I know  I 
appeared and made a correction of m y testim ony, 
in the absence of Mr. Buckingham ’ s counsel, and 
whether Mr. Jackson was there I  don’ t k n o w ; 
neither do I know  whether w hat I did was legal or 
not.

Q. I w ill ask you whether you  did not in that 
same explanation of your testim ony testify  as fol- 10 
lows, in reference to the compensation of Mr. Mc.- 
Elroy. A fter stating that he receives a salary 
of $1,500, and then a salary of $2,000, you  
say: “ His second year under the last-named 
“ rate had not expired, but by  the terms 
“ of agreement, either p arty  had the right to with- 
“  draw. For satisfactory reasons which 1 could 
“ state if  necessary, it  was cancelled, and the new 
“  arrangement made b y  which he was to receive as 
“ his portion, ^th of the profits of the businesss 20 
“ which were guaranteed to be not less than $8,000 
“  per year. In these different arrangements w ith Mr.
“ McElroy, the invariable rule of the firm in such 
“ cases was followed, to make no bargains for more 
“ than one year, and either party becoming dissatis- 
“ fied, had the right to cancel at any time, upon the 
“ jMnciple that no incompetent or unw illing service 
“ could be profitable.”  B id  not you testify  that w ay 
at that time %

A. Yes, sir ; I  th in k  that conforms to w hat I have bo  
testified to this morning exactly.

Q. Now, you  said that you directed Mr. W rig h t 
after opening the new account of the steel works, 
to charge in that account everything belonging to 
it. Did he do so .? A . I believe he did.

Q. Is that new steel w orks account charged with 
its proportion of the interest on the m ortgage in -
debtedness of the firm ?

A. No, sir ; it was not understood to be so.
40
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Q. Is it charged w ith any portion of the capital 
of the firm ?

A. No, sir ; It was not understood to be so.
Q. Did you have any definite understanding with 

Mr. McElroy about that?
A . Y es, sir ; Mr. M cE lroy p u t his services against 

the capital, and we furnished the property.
Q. That is the first time you have testified to that, 

is it not? A. I think not, sir.
10 Q. D id  Mr. M cE lroy put into that account every-

thing. that belonged to it ? A . Mr. M cE lroy ?
Q. Mr. Wright, I should say.
A. I believe he did, sir.
Q. H ave you  ever exam ined to see ?
A . I  have run over that account from time to time.
Q. Has he done so ?
A . I th in k  everything is in that account that 

ought to be there, according to our agreement.
Q. Y o u  stated that after 1878 you continued to 

20 m anufacture steel ? A . Y es, sir.
Q. A s much steel as you  did before as that was?
A . Y es, sir.
Q. A re you sure of that ?
A . Y es, s i r ; but not to put it into salable shape, 

but to m anufacture steel from the stock on hand 
into ingots ready for ro llin g .

Q. D id you  bu y any such material after 1873?
A . W e  bought very largely  in the fa ll of 1878; 

we made our arrangement for supplies in 1873 for a 
30 largely  increased production again, and w egotthose 

supplies by  canal, and consequently we put them in 
to carry us a ll the w ay during the w inter and up to 
M ay or June of the follow ing spring.

Q. D id you buy anything more in June o r  the
following spring?

A . I say that we bought enough to carry us 
through and having that stock on hand we con-
sidered it policy to w ork it up and avoid spring 
strikes.

40 Q. D id  you bu y  more stock in the spring ?
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A. I do not remember, sir, the transactions in 
the spring, but I remember d istinctly  the general 
policy of the business, in the fa ll of 1878.

Q. How m any tons of steel did you turn out per 
day in 1866? A . I  do not know, sir. %

Q. How m any in 1868 ? I do not know, sir.
Q. How m any did you  turn out in 1869 ?
A. I do not know, sir.
Q. Haven’ t you any idea ?
A. No, sir; no idea. I know  we increased the io  

product of the works, increased from 2 or 8 tons 
a day up to 6 or 7 tons a day, but those things we 
never kept a d aily  account of, but would carry the 
product up through the months for we frequently  
stopped in the w ork w hich m ight m ake the average 
less.

Q. It would make it less ? A . It might.
Q. Y o u  th in k it m ight have been less than 6 or 7 

tons ? A. It m ight have been, I  do not know.
Q. Now when you  say you  commenced w ith 2 or 20 

3 tons a day, w hat period of time do you  refer to?
A. I think about the time Mr. M cE lroy came 

there in 1864 or 1865, when we were using 12 fu r-
naces, and 12 furnaces, each of them being used 
daily, would give 2J tons offsteel a day, and 40 fu r-
naces would make 7 tons a day and we had 40 at 
last.

Q. W hen were the 40 furnaces built ?
A. A fter Mr. M cE lroy came there.
Q. In what year ? 30
A. There was an increase in 1869, and subse-

quently there was an increase made between that 
time and 1870.

Q. How m any furnaces did you put in in 1866 ?
A. I don’ t remember that, that is the exact year,

I say it was about that time.
Q. About how m any were p ut in ?
A. W e put in 24.
Q. Then you put in 14 more between that time 

and 1870? 40
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A . W e  put in 18 more between that and 1870.
Q. Yes, but you cannot say when'?
A . I  cannot give you the exact date, sir; but 

they are there now.
Q. That’s all.
W i t n e s s : I wish to say in reference to— (inter-

rupted).
B y  M r . St e v e n s  : I object to that, if  he wishes 

to explain  any answer he made to any question I
10 have put.

(Objection overruled and w itness allowed 
to go on).

W i t n e s s  : I want to say that the renewals, that 
were called renewals of agreements, which you have 
referred to as testified to before M aster Romainewas 
just exactly  what I meant when I  spoke of confirma-
tion or continuation of the old agreement in my 
testim ony of to -d a y ; that’ s what I meant b y  the 
two.

20 Q. Then do I understand [yon to say  that what 
you mean b y  confirmation is a renewal, or that what 
you  meant b y  a renewal is a confirm ation; you 
know  very w ell that the tw o words are not equiva-
lent ?

A . I meant a continuation of the agreement be-
tween Mr. M cE lroy and the firm was a virtual re-
newal, if  you choose to call it  so. I mean that they 
are the same thing.

Q. That’ s all.
30

J o h n  Co x , a witness produced on the part of the 
aforesaid petitioner, having been d u ly  sworn, ac-
cording to law, deposes and says :

Direct-examination b y  Mr. E m e r y  :
Q. Y o u  were em ployed b y  J. Horner & Co. to 

the time of Mr. Horner’ s death ?
A . Y es, sir.
Q. A n d for how long a time previous ?

40 A . I went to w ork for them first in 1855.
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Q. In w hat capacity ? A . A s  a roller.
Q. Did you  continue w orking on the rolls up to 

the time of his death ? A . Y es, sir.
Q. Do you  recollect Mr. M cE lroy when he was 

superintendent there ? A . Y es, sir.
Q. W h at time did he become superintendent, 

do you recollect I
A. A s near as I  can recollect it  was in 1866.
Q. And he continued to be superintendent from 

that time up to the time of Mr. Horner’ s death ? 10
A. Yes, sir.
Q. W hat was the general nature of his business 

about superintending, did he have charge over all 
the m en'{

A. Of the whole business in the works.
Q. How was Mr. M cE lroy’ s perform ance of his 

duties as to attendance to his w ork during the 
day ? .

A. W ell, he was alw ays there. I  alw ays found 
him whenever I w anted him, around the w orks—  20 
some portions of it.

Q. Did you  go to him for advice and directions 
as to the manner of com pleting you r w ork ?

A. Yes, sir. I  received all m y directions from 
him.

Q. Did he supervise your w ork and see that it 
was done according to orders ?

A. Yes, sir.
Q. And he was in attendance there the whole 

time? A. Y es, sir. 30
Q. How was it in reference to the management of 

the men— were there any difficulties or strikes 
while he had control ?

A. No, sir. I f  there was any difficulty w ith the 
men he alw ays settled it. I  considered him super-
intendent, and I  a lw ays made m y complaints to 
him, and we w ould ta lk  the m atter over and if  it  
was necessary, we would discharge the man, w ho-
ever it was, caused the trouble.

40
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Q. He had charge of the men in the factory ?
A . Y es, sir.

Cross-exam ination  b y  M r . St e v e n s .
Q. W h a t was your position in those works %
A . I  am not w orking anywhere now.
Q. I  say w hat was it  ?
A . I  was roller-steel roller.
Q. How m any men did you  em ploy ?
A . From  12 to 15 [men when running night and 

day.
Q. D id  you em ploy them  yourself ?
A . Y es, sir, I  did.
Q. A nd you say that they did their w ork prop-

erly  ? Y e s  Sir.
Q. That’ s all.
B y  M r . E m e r y  : I have no other witnesses except 

Mr. Thompson, whom I desire to call. I offer in 
evidence certified copy of the judgm ent obtained 

o0 b y  Mr. M cE lroy against Mr. Ludlum .
B y  M r . St e v e n s  : I object to that being offered 

for any purpose whatever. I  consider it thoroughly 
incom petent,and I would lik e  counsel to state what 
he offers it for.

• B y  M r . E m e r y  : The ground in the petition sets 
out w hat it is offered for.

B y  M r . St e v e n s  : It  is a judgm ent againsta sur-
viving partner, and I object to it  as incompetent 
as against the representatives of the deceased part-

30 ner-

J a m e s  L u d l u m , a witness produced on the part 
of the aforesaid petitioner, having been already 
sworn is recalled to testify  in relation to the above- 
stated judgm ent.

B y  M r . St e v e n s  : I presume Mr. Ludlum  is com-
petent, but I desire to protest against his testifying 
in this matter. _

He is the surviving partner and it seems hardly 
40 right that he give evidence in this matter.
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By Th e  Co u r t  : Y o u r  objection is as to the taste 
of the thing and not as to his competency. I can-
not, of course, do more than sit here and decide 
questions of law as they come up.

Direct Examination, B y  M r . E m e r y :
Q. W hat, in your judgm ent, was the fair value 

of Mr. M cE lroy’ s services during the years from 
July 1st, 1869, to J u ly  1st, 1874, per year?

A. I alw ays believed that Mr. M cE lroy ’ s services ly  
were worth all he got, and all that we had agreed to 
pay him,or I w ould have discharged him. 1 would 
not expect to hire the qu ality  of services which he 
rendered to our com pany— (interrupted).

(Objected to.)
(By Ti i e  Co u r t ):

Q. W hat could this firm have procured the ser-
vices of another man o f the same sk ill and ex p e-
rience for per year ?

A. I have never heard of any other man who was 20 
fitted for the place ex a ctly  that Mr. M cE lroy took.
I think he was worth $500 a month, as a salary.
Not cross-examined

By M r. E m e r y  : I offer in evidence all the E x -
hibits I have used during the testim ony.

Mr. St e v e n s  : A fte r  a little  discussion, stated 
that he had no objection to the statement prepared 
by Mr. W right and heretofore m arked No. 1, being 
admitted subject to correction from the books.

Mr. W rig h t’ s statement m arked E xh ib it 30 
No. “  1 ” )

(Inventory marked Exhibit No. “  2 ” )

Jos eph  Mc E l r o y , a witness, produced on the 
part of the petitioner and having been d u ly  sworn,

re-called for further cross-examination.
%  Mr. St e v e n s  :

Q- I think you stated on your exam ination that 
you had received on account of your judgm ent 
w(), or some other sum? A . Yes, sir. 40
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Q. W h o  paid you that ? A . Mr. Ludlum .
Q. D id  you  receive that on any execution issued 

on you r judgm ent, or was it  paid  to you  direct by 
Mr. Ludlum  ? A . I  don’ t remember that.

Q. D id  y o u  m ake a levy  on Mr. Ludlum ’ s per-
sonal p ro p e rty ? A . Y es, sir.

Q. His personal property ? A . Y es, sir.
Q. W h a t property ?
A . I  do not re co lle ct; horses and wagons. 

in  Q. A n d who paid  you that money ?
A . I  don’ t recollect ju st how that was ; how he

fixed it. ^
Q. W e ll, who paid  you the money ?
A . It  was turned in to m y account $600, and 1 

held  the le v y  against the property.
Q, W h o  paid  you  the money ?
A . I  have never been paid  any money.
Q Y o u r  answer states that $600 has been credit- 

ed on account of the ju d g m e n t; now, what I want 
go to know  is, where you  got that $600 from  %

B y  the C o u r t  :
I  understood the witness to say his account was

credited w ith  that amount.
Q. W h a t account was credited, your accoun 

w ith whom, w ith the Pom pton Steel W o rks ?
A . It was credited on m y account.

30

Q. W h ich  account ? _ T a
A . W ith  the Pom pton Steel W o rk s ; Mr. Lu 

lum ’ s things were levied on, or w hether they were 
levied on or not, he turned those things in to me at 

the value of $600.
Q. What things?
A . H is household furniture and horses, or wn 

ever it  was, to the amount of $6C0.
Q. His household property ?
A . I  don’ t recollect w hat it  was.
Q Y o u  certainly cannot forget a transaction 

so recent a date and suck unusual character to 

soon ?
40
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B r t h e  C o u r t  :
Q. Do you  know  anything more about ifrthan 

than you were credited on the books in you r ac-
count with the Pom pton Steel W o rk s w ith $600 ; 
do you know anyth in g more about it  than that 1

A. No, sir.
Q. Y ou  do not know  w hat you got for the $600, 

except the fact that it  was credited on the books ; 
did you get title to the property ; was it conveyed 
to you? 10

A. I understand it that w ay.
Q. Was the property sold at sheriff’s sale?
A. No, sir ; I released it.
Q. You released your levy,? A. Yes, sir.
Q. Upon your being credited w ith  that $600- 

upon the books of the Pom pton Steel W o rk s ?
A. Yes, sir.

Further cross-exam ination:
Q. Is that w hat you say, that there was a levy  on 

made ? A . That’ s w hat I understood.
Q. Did you make any personal inquiry into the 

matter? A. No, sir.
Q. W ho did you enquire from, if  at a ll ?
A. W ell, I  released the sheriff ; he had a le v y  on 

th e  goods, and b y  Mr. Ludlum  givin g him a list of 
th o s e  things which amounted to about $600 I re-
leased it.

Q. Did he make an assignment of those goods to 
you ? A. Y es, sir ; I th in k  so. 3q

Q. Well, did you get them? A. No, sir.
Q. Y ou left them in Mr. Ludlum ’ s possession ?
A. Yes, sir.
Q. And so the things were sold to you  for $600, 

and you have ever since then allowed them to re-
main in Mr. Ludlum ’ s possession ?

A. Yes, sir.
Q. That’s the way of it? A. Yes, sir.
Q. Now do you know what you levied on ?
A. No, I do not. 40
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Q. W a s it his household furniture ?
A . I t  was everything he had that was personal 

property.
Q. A ll  his personal property that he had ?
A . Y es, sir.
Q. Have you  even been in his house ?
A . Y es, sir.
Q. He has got a very large house, has he not?
A . Y es, sir.

10 Q. F illed  w ith valuable furniture, is it not ?
A . I  cannot say about that.
Q. Is it not very  handsom ely furnished ?
A . It is not very  handsom ely furnished down

stairs.
B y  the C o u r t  : I  understand the witness to say, 

in the first.place, that he released his le v y  on being 
credited w ith $600, on the books of the Pompton 
Steel W o rk s  ; I  th ink he also said that the prop-
erty levied on had been transferred to him by Mr.

20 Ludlum  ? A . Y es, sir.
Q. W a s there any w riting in relation to that; 

was there a written transfer of the property made 

to you  ?
A  I th ink there was, but I have not seen it.

F u rth er  cross-exam ination:
Q. W h o  has got t h a t ; did you  leave it with Mr.

L udlum ? A . Y es, sir.
Q. A n d  you  think this assignm ent embraces all 

30 his personal property ? A . Y es, sir.
B y  t h e  C o u r t :

Q. Then you  understood from Mr. Ludlum  that 
the property had been sold to you  in payment o 
$600 of you r claim  or judgm ent against Mr. Lud-
lum  ; you then held the property for that $600 ?

A . Y es, sir.
Q. N ow  you  would .not have been entitled to any 

credit on the books if  you  had the p ro p e rty ; now 
w hat was the object of the credit on the books; 

40 did you sell the property to anybody ?
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A. W ell, I got $600 in value.
Q. Is there any credit on the books ?
A. I  did not see it  put down, but Mr. Ludlum  

can tell you  about that.

Further direct-exam ination;
Q. This arrangem ent was all made between you 

and Mr. Ludlum , was not it ? A . Y es, sir.
Q. D id you consult the Sheriff in reference to it  io  

at all? A . Y es, sir.
Q. The it  was made between you  and Mr. L u d -

lum and the Sheriff ?
A. Mr. Ludlum  wTas not there.
Q. Then who made the arrangem ent; you, and 

the Sheriff or who ?
A. A fter I saw the Sheriff I  saw Mr. Ludlum .

. Q. W h at did you  tell the Sheriff ?
A. I do not re co lle ct; it is in w riting w hatever it 

is. e 20
Q. Cannot you recollect w hat you told him ?
A. No, sir.
Q. W h a t did you  tell Mr. Ludlum  ?
A. The thing is m ixed up som ewhat in m y mind.
Q. W ell, see if  you  cannot unravel it?
A. (After consideration).
Q. W ell, now has your recollection been cleared 

up ? }..
A. I am not very clear about i t ; I can tell you 

just how I  recollect i t ; the Sheriff went there and 30 
Mr. Ludlum  was not home and I do not know  
whether any one was sick  in the fam ily, or not, 
but I was not w illin g  for him  to go up into the 
house and make a levy, but he made a levy, and I 
do not know what he levied on and I  released him  ;
Mr. Ludlum gave him the list of a ll the things he 
had, the property to be levied on, which property 
he calculated amounted to $600.

Q. Did you give him a release ? A . Y es, sir.
Q. W as that release in w riting? 40
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A. I don’t recollect; I think it was ; Mr. Ludlum 
can tell you.
By the C o u r t  :

Q. W h a t did you get for your $600 ?
A . W ell, I understand that these things that 

were m entioned over I got.
Q. T hey were to be your property ?
A . T hey was valued at $600, and I  supposed or 

I  understood that he was to give me credit on the 
10 books for $600.

By Mr. E m e r y  :
Q. $600 in that property or in money ?
A . W ell, it  was money, I suppose, if  he gave me 

credit for it.

F u rth er  direct exam ination ;
Q. You said before that he assigned those things 

to you ?
A . Y es, s i r ; and then it was I  thought the value 

20 of it  w ould be $600.
Q. D id  you  fix  that value or did he ?
A . I fixed it.
Q. Did you look at the goods?
A . W e  talked  it over together.
Q. D id  you look at the goods ?
A . I know ed w hat they were.
Q. D id  you  look at them ?
A . No, s i r ; not at the time.
Q. What were they ?

30 A . T h ey w ere the goods in the house and horses ; 
now, that’ s all the recollection I  have.

Q. What else? A. That’s all I recall.
Q. W ell, you  say they were goods in the house 

and horses ; and w hat else were there ?
A. That’s all.
Q. Didn’ t he have anything else ?
A . N ot as I  know  of.
Q. D o you know  where that release is ?
A . N o, sir.

40 Q. You gave that to Mr. Ludlum, did you ?
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A. I think so ; yes, sir.
Q. W as it  under seal ? A . I don’ t know.
Q. W ho drew it ?
A. The release front the sheriff, you mean ?
Q* $ o ;  you say you gave him one, and I want to 

know who drew it ?
A. I don’ t know  that there was any release in 

writing.
Q. You have ju st said there was ?
A. I didn’ t understand your question then. 10 
Q. W as there any w riting ?
A. I didn’ t see any writing.

By the Co u r t  :

Q. Did you sign any papers in connection with 
that matter at a ll ?

A. I signed a paper to the Sheriff.
Q. You released the Sheriff ? A . Yes, sir.

Further Cross :
Q. On what basis do you think your services were 90 

worth $5,000 a year ? A . W h y, for the w ork I  did.
Q. How did you get at that a m o u n t; you m ight 

say $^000 or $7,000 ? A . I say not less than $5,000.
0. Do you think they were worth more ?
A. Yes, sir.
Q. How much more ?
A. I think if  I  had been paid all I was worth I 

would have got $6,000 or $8,000 a year.
Q. On what basis do you m ake that statem ent ?

• On the basis that m y w ork was worth that. 30
Mr t  8i hat aU have to S °  h y  ' Did y ° u and

udlnm talk this m atter over before this trial i 
A. No, sir.

Q. Haven’ t you talked with Mr. Ludlum  in refer- 
ce to it? A. N o sir, not about this trial.
0. N o; but in reference to what your services 

were worth? A . Y es, sir.
Q- When ? A . Y ears ago.

rut t you talked  it over w ith him since your
ker suit was decided ? A . No, sir.

40
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Q. N ot at all ? A . No, sir.
Q. Have you  not said a word to him about it?
A . N o, sir.
Q. How is it that you have arrived at exactly 

the same figures ?
A , I  don’ t know  w hat figures he arrives at.
Q. He says $500 a month.
A . W ell, that w ould be $6,000.
Q. W ell, you  say 6 or 7 thousand dollars. Now 

10 I want to know  how you get it? H ave you got it 
< sim ply as the result of your conversation with him, 

or not ? A . No, sir.
Q. Then in w hat w ay did you get at it ?
A . I  got at it because I re a lly  th in k m y services 

were worth more, or not less than $5,000 a year.
Q. W e ll, that’ s not explaining how you got at it. 

How was that result arrived at? How did you 
come to that conclusion?

A . I th ink m y services were worth that.
20 Q. Is that all you  can say  on that subject?

A ..T h a t ’ s a ll I can say.

(P etitioner rests w ith the righ t to call Mr. 
, Ja s . R. Th o mps o n .)

B y  M r . L u d l t j m .— Inasmuch as m y name has 
been brought so prom inently forward in the matter, 
as having been in collusion w ith Mr. McElroy, I 
feel that in justice to m yself I w ould like to make, 
before the case closes, one or two statements, with 

30 the permission of the Court, i f  such a c o u r s e  is 
proper.)

B y  t h e  Co u r t  : I can hear nothing about this 
case but the evidence.

B y  Mr. L u d l u m  : I  don’ t know' how it can be 
done. I have not talked w ith Mr M cE lroy’ s coun-
sel in the m atter and I w ill ju st have to refer to Mr. 
M cCarter and ask his opinion in the matter.

B y  Mr. St e v e n s  : I  would like  to ask Mr. Lad-. 
40 lum one or two questions after we adjourn.
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By  t h e  Co u r t : D o  you mean on cross-exam ina-
tion? Mr. S.: Y es, sir.'

By  t h e  C o u r t  : Y o u  had better do it  now.
By Mr. St e v e n s : W e ll, Mr. Ludlum , ju st take 

the stand.

Jame s  L tjdlum , a witness produced on the part 
of the petitioner, having been sworn, is re-called 
for

Further cross-examination by Mr. St e v e n s  :
Q. Do you know  M artin John R yerson ?
A. Yes, sir.
Q. W here does he live ? A . In Bloom ingdale.
Q. Have you ever had any conversation w ith him 

in reference to the litigation connected w ith the 
winding up of the partnership of Horner & Co.?

A. I think I have.
Recess.

%

Q. Do you remember when Mrs. Buckingham  20 
filed a bill against you to w ind up the partnership 
of Horner & Co;? A . Y es, sir.

Q. W hen was that ? A . In 1874.
Q. Give me the month ?
A. I can’ t. I think it was in A u gu st or September.
Q. Do you remember very shortly after that time 

having had a conversation w ith M artin John Ryer- 
son, in the course of which, in response to a ques-
tion by him as to w h y you did not settle up the 
affairs of the partnership, you said that you w ould 30 
spend all that you were worth and m ake B u ck in g -
ham spend all that he was worth before you would 
propose settling— that Mr. B uckingham  had com-
menced the light and that you  were going to light 
it out.

(Objected to.)
B y  Mr. St e v e n s  : M y object is to show 

this— the estate is a creditor of Mr. Ludlum  
to the extent of som ething lik e  $100,000. The 
estate itself is now almost reduced to nothing 40
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and so the receiver represents, practically, 
Mrs. B uckingham . N ow  I  propose to show 
the feeling of h ostility  which this witness has 
against the person Mr. K irk p atrick  represents, 
nam ely, Mrs. Buckingham .

M r.Em ery replied urging that the Receiver 
did not represent only Mrs. Buckingham,but 
the petitioner in this case and also other of 
the creditors.

IQ B y  t h e  C o u r t  : A s  the matter now stands I must 
sustain the objection. I overrule your objection.

Petitioner rests.

J a me s  L u d l it m, a witness produced on the part 
of the defendants, having been duly sworn, accord-
ing to law, is recalled.

Direct examination b y  J u d g e  St e v e n s :
B y  J u d g e  St e v e n s  : I  desire to offer in evidence 

2 the decree made in a cause in w hich A lice  Bucking-
ham is com plainant and James Ludlum  is defend-
ant, for the purpose of showing w hat the indebted-
ness of Mr. Ludlum  to the estate is.

(Objected to. Here follow ed arguments of 
counsel, in which Judge Stevens read one or 
two letters, w hich w ill be found further on).

B y  t h e  C o u r t  : The question is a novel one. I 
th ink the better and shorter w ay w ould be to let 
Judge Stevens p ut in all his evidence, and I will 

30 consider the m atter hereafter. I think the judge-
ment is of trifling importance, and only upon the 
question of the amount of this claim. It is not con-
clusive, and has no binding force upon the Re-
ceiver, but that it  is a circum stance in the case 
which m ay be entitled to have some weight in de-
term ining the amount of his compensation— what 
w ill be a reasonable compensation to him for the 
labor and sk ill that he gave to the firm. I do not 
think it a circumstance of much importance though. 

40 I  th in k the fact ought to be adm itted that thecoun-
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sel of the respondent wanted to plead payment, the 
statute of limitations. Proper pleas of that charac-
ter to the claim of Mr. M cE lroy and Mr. Ludlum , 
for the reasons stated in his letter, refused to 
plead them, because he did not think it was honest 
to do so. I think that fact ought to be given in 
evidence.

B y  M r . E me r y  : I cj.o not know  an yth in g about 
this letter, except that I heard Judge Stevens state 
something of that k in d . 10

B y  J u d g e  St e v e n s  : I  now offer in evidence this 
decree w ith the view  of show ing— (interrupted).

B y  t h e  Co u r t  : Go on w ith your proofs in regard 
to the judgm ent in the first place.

Q. Mr. Ludlum , who is your attorney in defend-
ing the suit of Joseph W . M cE lroy against James 
Ludlum, surviving partner, in the Suprem e C ourt?

A. I em ployed Robert L. Laurence. (The witness 
supplemented his answer w ith an explanatory re-
mark, which, b y  order of the Court, was stricken 20 
out.) 4

By  Ju d g e  St e v e n s  : I desire to ask you to con-
fine your answer sim ply to m y questions.

By  t h e  Co u r t  : The latter part of that answer 
was clearly not responsive and must be stricken 
out.

Q. W hen did you em ploy Mr. Laurence, in what 
stage of the case ?

By  t h e  Co u r t  : Before or after the interlocutory 
judgment was entered against you  ? 30

By  t h e  W i t n e s s  : W o n t you  be kind enough to 
repeat the other question which I answered ?

Th e  St e n o g r a ph e r  read as fo llo w s: Mr. L u d -
lum, who is your attorney in defending the suit of 
Joseph W . M cE lroy against James Ludlum  surviv-
ing partner in the Supreme Court?

By  t h e  W i t n e s s  : In the first place I spoke to 
Messrs. McCarter & Keen in reference to it.

40
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Further direct:
Q. D id  they enter an appearance for you?
A . Mr. M cCarter gave me to understand that I 

had a certain number of d ays— (interrupted;)
Q. I  don’ t want you to answer anythin g except 

w hat I ask  y o u ; did Mr. M cCarter enter an ap-
pearance for you ? „

(Objected to and w ithdrawn.)
Q. D id you em ploy M cCarter & Keen in the 

10 first instance to defend this suit ?
A. Y es, s i r ; I spoke to them and expected them 

to do so.
Q. D id they continue your attorneys in that 

case? A . No, sir.
Q. W h o became your attorney?
A . R obert L. Laurence, finally.
Q. W h a t did you instruct Mr. Laurence to do?
A . To advise you and your clients of every step 

in the case ; to give you every opportunity to assist 
20 him in the suit which you desired to adopt, and to 

defend it in a ll proper ways.
B y  J u d g e  St e v e n s  to Mr. Laurence. W ill you 

produce the letter which I requested you to pro-
duce ?

B y  M r . L a u r e n c e  : (Producing the letter.) I 
would state to the Court that I do this with the 
consent o f Mr. Ludlum .

Q. W a s that judgm ent interlocutory opened?
A . Y es, sir.

30 Q. D id Mr. Laurence subm it to you certain pleas 
w hich  he said had been prepared by him self for the 
opening of the interlocutory judgm ent ?

A . Y es, sir.
Q. D id  you in answer to the letter enclosing those 

pleas write him this letter (handing witness a let-
ter) ? A . I  did.

Q. D id you receive from Mr. Laurence a letter 
which I wrote to him ?

B y  the W i t n e s s  : L et me see that first letter 
40 again please (letter again shown witness); I wrote
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that answer in relation to a note of yours which he 
submitted and to the proposition which he said you 
made to him.

Q. D id you receive from Mr. Laurence a letter 
which I wrote to him on the 18th of A pril, 1881, to 
this purport ?

“ Ro b e r t  L. L a u r e n c e , Esq.

“ De a r  Si r  :

“  Y ou r note in reference to the M cElroy suit is 
“  at hand.

“  In view of the fact that Mr. Ludlum  has delib-
e r a te ly  refused to plead in the manner I  advised, 
“ it seems to me somewhat extraordinary that I 
“  should be asked to conduct h is defence or take 
“ part in so doing. A n y  judgm ent w hich he m ay 
“ allow M cE lroy to obtain against him w ill, as I 
“  understand the matter, be p urely  personal, in no 
“ wise effecting Mrs. B uckingham ’ s interest, or 

that of James Horner’ s estate.
“  Y ou rs truly,

“  F. W . St e v e n s .”

Did you receive a letter of that purport*
A. I either saw it or received it, one of the two.
Q. Did you in answer to that letter write me this 

on the L22d of A pril, 1881 (handing witness a let-
ter)?

A. Yes, sir ; I think I addressed you personally 
that time.

By Mr. St e v e n s  : This is the le t te r ; I w ill 
read i t :

“  P o mpt o n , A p ril 22d, 1881. 
“ F. W . St e v e n s , Esq.:
“ De a r  S i r :

“ Mr. Laurence has shown me your letter 
wherein you  expressed surprise at m y asking 

“ your assistance in the M cE lroy case, when I had 
‘ declined to plead as you suggested. I th in k you 

mistake my meaning and motives, my only ob-

10

20

30

40
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“  ject in accepting yonr assistance, ‘ if  you  chose to 
“ render it  at your client’ s expense,’ was to give 
“  you and them all possible opportunity to see and 
“  know  m y action and evidence.

“  I hope you did not get the idea from my first 
“ overture to you (made w ith the above object), 
“  that I intended to combine w ith  your clients to 
“  rob a man under the shadow of the Statute of 
“  Lim itations, who had trusted J. Horner & Co., 

10 “  That m ay be legal, but in m y humble judgment 
“  w ould be dishonest, false and indecent.

“  I mean to defend that su it ju st as far as is right 
“  and not farther, and to give you  a chance to see 
“  that I do it.

“  Y o u rs truly,
“  J a m e s  L u d l u m .

B y  Judge St e v e n s  : I  desire to offer in this'con- 
nection in evidence a letter of Mr. Laurence of the 

20 date of Janu ary 3d, 1881; I  suppose Mr. Emory 
won’ t want me to call Mr. Laurence to prove that, 
and I also offer another letter.

B y  Judge St e v e n s  : To Mr.Laurence. Y o u  wrote 
these letters, didn’ t  you, Mr. Laurence ?

B y  Mr. L a u r e n c e  : Y es, sir.
B y  Judge St e v e n s  : I w ill read them.

“ J a n u a r y  3d, 1881.
“  D ear S ir :

“  On F rid a y  last I filed in the M cE lroy v. Lud- 
30 lnm case a plea of the general issue,and have served 

“  upon Mr. Em ory a copy w ith notice of the filing.
“  In regard to the pleas of paym ent and the stat- 

“  ute of lim itations, which I also prepared and 
“  subm itted to Mr. Ludlum  w ith explanations as to 
“  their effect, the enclosed copy of the letter re- 
“  ceived from him, which I send you w ith his con- 
“  sent, w ill apprise you of his reasons for not 
“  having them p u t in this case.

Y ou rs truly,
“  R . L. L a u r e n c e .40
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“  P o mpt o n , December 30th, 1880.
“ Ro b e r t  L. L a u r e n c e  Esq.

“  D ear Sir :
“  Of the two pleas subm itted for m y signature I 

“ return the one pleading paym ent and statute of 
“ limitations for the reasons : First, as regards pay- 
“ ment, I w ill not plead anyth in g that I  cannot 
“ swear to ; second, as to the statute, I am very  
“ positive that the record of the evidence in the 
“ McElroy case before master Romaine w ill be used 
“  to stu ltify  me, as also several proceedings in the 
“ Buckingham and Ludlum  cases.

“ As regards the em ploym ent of Mr. Stevens to 
“ assist you will say, that I have desired him, as 
“ Buckingham’ s counsel, to have fu ll know ledge 
“ of the case and all I did as it progressed, and am 
“ perfectly w illing to have him act w ith you in the 
“ interests of his client, but not on m y account 
“ nor at m y expense.

“ Let that be d istinctly  understood, i f  anything 
“ is said, for I prefer to deal fran k ly  with him.

Y o u rs truly,
J a me s  L u d l u m, Survivor.

I also read this le t te r :
“ Dear Sir : The case of M cE lroy v. Ludlum  has 

“ been noticed for trial at the next term of the Pas- 
“ saic Circuit. Mr. Ludlum  wished me to notify  
“ you of this and to say that he is perfectly  w illing 
“ that Mr. Buckingham  should take part in the 
“ trial of the case if  he chose to do so.

Y o u rs truly,
“ i ’. W. St e v e n s . R. L. L a u r e n c e .”

By Mr. L a u r e n c e  : I f  your Honor w ill allow  me 
to make a statem en t; the reason I  do not care to 
leave the court 'room is in view  of the evidence be- 
mg put in. Mr. Ludlum  would lik e  me, i f  your 
.Honor will perm it it, to take the stand and testify
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as to what instructions lie gave me in relation to 
that suit, and I  am perfectly  w illing to do so, if 
your Honor thinks it proper.

B y  the Co u r t : This is a m atter that the counsel 
in the case must settle.

B y  Mr. L u d l u m  : I  only suggested it in view of 
the evidence w hich was being put in, and because 
Mr. Laurence was going home.

B y  the Co u r t : It  is not necessary; this is no 
•i q  p lace for personal explanations.

B y  Judge St e v e n s : Then I desire to offer all 
these letters in  evidence.

B y  Mr. E mo r y  : O f course they are taken sub-
ject to our objection.

Q. B id  you  w rite a letter on or about Ju ly  23d, 
1880, to Mr. K irkp atrick , the present Receiver of 
the firm ? A . Y es, sir ; I  did.

Judge St e v e n s  showed Mr. Em ory the letter.
B y  Mr. E mo r y  : This letter is in relation to Mr. 

2q Ludlum  not agreeing to some proposition of the 
Receiver.

B y  Mr. E mo r y  : W as that in w riting ?
A . W ell, sir, w ithout further thought on the sub-

ject, I  do not know  w hat it refers to, but I simply 
know  I wrote that letter; if  I  could look at it I will 
probably remember w hat it  is in reference to. 
(Said letter was handed back to Mr. Ludlum).

B y  the W i t n e s s  : I now know  to w hat it refers; 
I th in k  it was a personal application to me by Mr. 

30 K irkp atrick .

Mr. St e v e n s  then read the said letter, as follows.
“ P o mpt o n , J u ly  23, 1880.

“  A n d r e w  K i r k p a t r i c k ,
‘ ‘ R e ce iv e r:

“ Mr. M cElroy has advised me that after 
“  careful consideration and counsel, he has con- 
“  eluded to further prosecute his claim. W ith  my 

40 “  know ledge of the justice of his claim and that it
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il never could have been placed in jeopardy but for 
“ his unfailing trust in m y assurances that he was 
“ safe in the protection of the Court, I cannot w ill-
i n g l y  assent to you r proposition of J u ly  13th.
“ Itis  too bad that a man’ s in tegrity  and perfect 
“ faith should cause his ruin in that w ay. Mr.
“ Dodd has given me his word that he w ould not 
“ allow any encroachment upon Mr. M cE lroy’ s col- 
“ lateral deposit until he has exhausted  his rem- 
“ edy. I could m ake no appointm ent to meet Mr. 10 
“ McCarter until next M onday, therefore, I did not 
“ again call on him. He m ay advise me that I am 
“ wrong, and as I feel but too strongly the injus- 
“ tice which has been done (through m y care-
lessn ess, if  you please) to trust m y own judg- 
“  ment, I  m ay change m y mind when I can ta lk  
“ with Mr. McCarter.

“  Y ou rs tru lj7,
“  J a m e s  L u d l u m .”

20
Q. Now, Mr. Ludlum , the reference here to the 

proposition of J u ly  13th ; w hat was that proposi-
tion ?

A. The proposition was that I should hand over 
to him the United States Governm ent bonds w hich 
Mr. McElroy had deposited w ith me in this matter.

Q. Did you subsequently turn over those bonds 
pursuant to the order of the Court directing you to 
do so? A. Y es, sir.

By Mr. St e v e n s  : I desire to offer this letter in 30 
evidence (referring to letter).

(Objected to as irrelevant.)
Q. Did you, about the time of handing over those 

bonds to Mr. K irkp atrick, hand him this paper 
(handing witness a paper) ?

A. I don’ t remember, sir, whether I handed it to 
Mr. Kirkpatrick or not.

Q. Is that your signature ?
A. Yes, that is m y signature.

40
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Q. Didn’ t you hand it  to Mr. K irkp atrick  at 
some time?

A . I don’ t remember, sir, whether I  liauded it to 
Mr. K irk p atrick  or not.

Mr. St e v e n s  : I offer it  in evidence.
The W i t n e s s  : The only recollection I have to 

that paper— shall I state?
Mr. St e v e n s  : (R eading said paper) “ For the 

inform ation of whom it m ay concern, I hereby 
IQ state, etc.”

(Counsel read paper.)
The W i t n e s s  : I w ill now say that I deposited 

that paper w ith the bonds, in the State National 
B an k here, for the inform ation of whom it may 
concern.

Mr. E m e r y  : On what day.
A . A t  the time I deposited the bonds.

Farther d irect:
20 Q. L ook  at the paper and see ?

A . M arch 10th, 1877.
Q. Mr. Ludlum , I w ill call your attention to your 

answer on page 89, or w hat is called the “  Main 
Case,”  page 38 and 39. “  D efendant is utterly un-
able to state the present gross value of the partner-
ship assets, but as near as he can state the same it 
ought to reach the sum of $500,000 if  carefu lly  man-
aged and the m arket is favorable. Defendant states 
that at the death of Mr. Horner the liabilities of 

30 the firm, other than the m ortgage of $125,000, 
amounted to about $60,000, as near as defendant 
can state, and that the books contained full ac-
counts thereof ; that previous to J u ly  15, 1874, and 
after said Horner’ s death, he had reduced said lia-
bilities to about $15,000, and that since that time 
he had reduced them to about $4,000 or $5,000, and 
that defendant cannot state the assets of the steel 
and file works separately as the accounts and p n 4 ts 
are in a measure interm ingled. (Counsel read.)s 

(Objected to. A dm itted.)40
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B y the W i t n e s s  : M ay I  m ake a suggestion ? I 
have had no interview or understanding at all, and 
the answers to these questions w ould do me very 
gross injustice unless I have a fu ll opportunity  for 
explanation ; either now, or at some time.

The Co u r t  : Y o u  w ill be afforded a fu ll opportu-
nity to explain any answer you m ay make.

Q. W as that a part of your answer in that case ?
A. I believe it was, sir.
Q. I call your attention to a letter written b y  you 

on July 15, 1874, to Mrs. Buckingham , which was 
appended as E xh ib it D. to your answer ; w ill you 
please state w hether you wrote that letter ?

A. Y es, sir ; I did.
Judge St e v e n s  : The letter was lost, but I  want 

to just read this part of the letter. “ Mrs. A lice 
Buckingham, E xecu trix . I have to advise you 
that the assets of J. Horner & Co., at Elizabethport 
and Pompton, etc.”  (Counsel read letter.)

Q. (Mr. L u d l u m) : W h a t is ¡your financial con-
dition now, and w hat has it  been ever since this 
judgment or decree was rendered against you, ad-
judging that you owed the firm, $73,975.47?

A. My financial condition w ill depend entirely 
upon the decision of the Court in Chancery, on the 
give and take contract. Since I became connected 
with the firm of J. Horner & Co., I  never was in -
terested in, or owned a dollar, except as it  was de-
rived from that com pany, and as is shown upon the 
books of the com pany as they now are.

Q. So that you have no property outside of your 
interest in the estate ?

A. Every dollar I have in the world is involved 
in this litigation.

Q. Has that been so since 1874?
A. It has, yes, sir.
Q. Ever since the death of Mr. Horner?
A. Yes, and is so now.
Q. W hat assets of the estate did you tu rn o v er 

to Mr. K irkp atrick  ?
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A . I  turned over the books, and the cash in hand 
and Mr. M cElroy’ s bonds.

Q. W h a t was the account of the cash on hand?
A . I don’ t remember.
Q. W as it $1,000 ? A. I think not, sir.
Q. W h a t was the amount of the bonds ?
A . $9,500, par value.
Q. W a s there any assets of the estate remaining 

in your hands, or elsewhere at the time you turned 
10 over the bonds and cash to Mr. K irk p atrick  ?

A . N othing that I remember of.
Q. Do you recollect the Master’ s sale of personal 

property, in the fa ll o f-1876— personal property of 
the estate ? A . I do.

Q. W aS that personal property sold by Master 
Ricord, the same asddiat which is included b y  you 
in the steel works inventory, made shortly after 
the death of Mr. Horner ?

A . It  included a good m any other things, besides 
20 w hat was in the steel w orks inventory.

Q, D id it  include all the property mentioned in 
the steel works inventory ; or nearly all ?

A . I think it did.
Q. A n d other things besides ?
A . Y es, sir; I think so.
Q. W h at other things %
A . I don’ t remember. Farm  produce, and store, 

and file works, etc.
Q. W o rth  how much ? A . I  don’ t know.

30 Q. W h a t did you value the property in the steel 
w orks at, when you  gave your evidence in the suit 
brought by  Joseph W . M cE lroy to recover one- 
eighth of the profits of the firm ?

A . I don’ t remember, sir.
Q. I w ill call your attention, for the purpose of 

refreshing your memory, to the printed copy of the 
steel works inventory ?

B y  t h e  Co u r t  : W h a t page is that \
40 Mr. St e v e n s  : This brings up the question again,
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that was brought up before, when I offered the de-
cree in evidence. I desire to show this. That this 
claim which Mr. McElro$ now makes was concocted 
between him self and Mr. Ludlum , subsequent to 
the death of James Horner, and I  propose to show 
that Mr. Ludlum  formed a purpose, so far as that 
purpose can be seen b y  his acts, which strikes me 
are perfectly unanswerable evidence of that p ur-
pose. I propose to show that Mr. Ludlum ’ s pur-
pose was to prevent, in every w ay he could, the 10 
heirs of James Horner from getting any part of his 
property. I  propose to show that b y  the declara-
tions which Mr. Ludlum  made, both to Mr. K yer- 
sonand to Mr. Buckingham  himself, and also by 
his conduct and acts in connection with Mr. McEl- 
roy. How, I  propose, in the first place, to show 
this : That Mr. Ludlum  allowed the personal pro-
perty of the firm to be sold for taxes, contrary to 
the direction of this Court, and that Mr. M cE lroy 
bought in the property of the firm at a sale, far be-
low its value, at a ta x  sale.

Th e  Co u r t  : How does that tend to show that Mr. 
McElroy at that time didn’ t have a legal claim 
against this firm ?

Ju d g e  St e v e n s  : It only shows it circum stantial-
ly. M y idea is that Mr. M cElroy and Mr. Ludlum  
formed the purpose of setting up this claim, after 
the death of Mr. Horner, for the purpose, on Mr. 
Ludlum’ s part, of preventing Mrs. Buckingham  
from getting any of the assets of this firm. O f course 30 
I cannot show that directly, but le a n  show circum -
stances which tend unm istakably in that direction.

The Court overruled the offer,
Q. State whether you have ever paid any part of 

the decree rendered against you for $73,000 ?
A. I was never asked, or ordered to pay anything; 

out was distinctly advised not to pay anything until 
the settlement of the estate.

Q. Have you paid ? A . Never.
Q. Have you any property w ith which to pay ? 40
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A . N o property excepting w hat is in the estate, 
and m y claims against l$r. and Mrs. Buckingham  
involved in that g ive and take contract. I f  that is 
decided in m y favor, I shall be worth $75,000 or 
$30,000.

Q. That is the case w hich has recently been de-
cided, and the Court has made a decree dismissing 
your b ill 1

A. I was not aware of that, sir, at all.
10 Q. W ill  you  please state whether, at the time 

when you transferred the assets of the estate to Mr. 
K irk p atrick , there were any debts which the estate 
owed, except this alleged debt to Mr. M cElroy.

A. I cannot state positively, sir, without further 
thought.

Q. Do you know  of any ? A . N ot at present.
Q, Didn’ t you while you were receiver; pay all 

the debts except this ?
A . I  believe th ey  were all paid except this, and I 

20 w ould have paid this but for the charge of collusion 
and fraud which was made against me.

Counsel for Mrs. Buckingham  and the receiver 
now states that he w ill cross-examine Mr. Ludlum 
on the subject of his h ostility  to Mr. and Mrs. 
Buckingham .

Cross-examined by Mr. S t e v e n s  :
Q. H ave you not expressed feelings of hostility, 

Mr. Ludlum , towards Mrs. Buckingham  and her 
30 husband to various persons.

(Objected to.)
J u d g e  S t e v e n s  : I put that general question 

first, and propose to follow  it up w ith special ques-
tions. I w ill withdraw  that question, i f  it is ob-
jected to.

(Question w ithdrawn.)
Th e  Co u r t  : The proper question is whether he

at this time entertains feelings of h ostility  towards

Mrs. Buckingham  ?
40 Q .  How is that, Mr. Ludlum  ?
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A. I do not entertain any other feeling toward 
Mrs. Buckingham  than one of regret and sorrow 
that she is in the position she is, sir.

Q. Haven’ t you said to Mr. Martin, John Ryer- 
son, on the cars, in response— (interrupted.)

Mr . E m e r y  : W hen ?
Q. Shortly after the bill was filed against you b y  

Mrs. Buckingham , in September or A ugust, 1874 ; 
in response to the question which Mr. R yerson put 
to you, “  W h y  you didn’ t settle up your affairs, as 10 
business men ought to do,”  that you would spend 
all you were worth, and m ake Buckingham  spend 
all he wasworth, before you would propose set-
tling; that Mr. Buckingham  had commenced the 
fight, and that you were going to fight it out?

(Objected to. Adm itted).
Th e  C o u r t  : Answ er that question, Mr. Ludlum  ?

(The stenographer read the question.)
A, I believe I did not. I am further confirmed 

in that belief by the fact that prior to the day on 20 
which Mr. R yerson swears in another case that I 
made such a statement to him, I had, a few  days 
previously, made a proposition to Mr. Buckingham  
for the settlement of the whole difficulty.

Q. Did not you use words to that effect ?
A. I did not. I can tell you w hat I did say, i f  

you will hear.
By the C o u r t : Q. Y ou  have a right to state 

that.
Q. Shall I state it now.
Q. If you so desire ?
A. Mr. Ryerson, when referring to a previous 

conversation, asked me w h y I  did not m ake some 
Proposition to Mr. Buckingham  for a settlement. I 
told him the objection to dealing w ith Mr. B u ck -
ingham was that he didn’ t know  what he wanted, 
and if I should offer him a hundred thousand d o l-
lars he would want two ; and if  I should offer him  
a million, he would want two m illions. I didn’ t 
allude to the proposition— the give or take proposi- 40
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tion— which I had made on A p ril 26. B u t this con-
versation, as testified to b y  Mr. Ryerson, was on 
the 6th of M ay; therefore I know  I did not make 
any such statement as that.

F u rth er cross-exam ination:
Q. D idn’ t you say to Mr. Buckingham , in the 

winter of 1874 and ’ 5, in response to an inquiry on 
his part w h y you would not settle up the affairs of 

10 the firm, that you  were not such a fool— (inter-
rupted.)

• B y  M r . B u c k i n g h a m  : N o, that is not it.
J u d g e  St e v e n s  : W ell, w hat is it?
Q. In response to an in qu iry  on his part why 

you  would not wrork up the steel then on hand, 
that you were not fool enough to w ork it up for the 
benefit of Horner’ s heirs ?

(Objected to.)
A . No, s ir ; but I can tell you  what was said 

20 between us ; we had that testim ony all over, in 
Mr. H arris’ office here, in another case.

T h e  C o u r t  : State what was said.
A . Mr. Buckingham  asked me w hy I did not 

w ork it up, and I said-som ething or other about 
w orking it  up at the tim e when he had made 
a proposition before Mr. Dodd, to have me as re-
ceiver to w ork it up, and in m y answer I have stated 
the reasons w hy it could not be done ; because the 
concern was deprived of a ll its ready means for 

30 doing business by the action of the Chancery cause, 
w7hich had been begun against me ; that they had 
no money, neither money nor credit, and that under 
such circum stances it could not be done.

Th e  C o u r t  : Mr. Ludlum  desired to make some 
explanations ; he can offer them now, or wait until 
Mr. Em ery has finished his cross-examination.

Cross-examined by Mr. E m e r y  :
Q. Y o u  said som ething about the date.of the gbe 

40 and take contract ; w hat was that date?
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A. A p ril 26tli.
Q. W h at year ? A . 1875.
Q. W hen both parties concerned in the estate 

made offers on which they agreed for settlem ent ?
A. W ell, I had made a proposition at that time, 

when this conversation wTith  R yerson was referred 
to, which was under consideration and was after-’ 
wards accepted b y  them.

Q. In A pril, 1875, a proposition was made of 
settlement? A . Y es, sir.

Q. W hich  was satisfactory to both parties at the 
time it was signed? A . Y es, sir.
. Q. And that was after this alleged conversation 
with Mr. Buckingham  too, was it  not?

A. Yes, sir. •
By  Mr . L u d l u m : I  made a statement in m y 

answer on the main case, on page 89, as to 
the debts of the concern, under these cir-
cumstances: that a long b ill in  Chancery
had been handed to me, containing a hundred 
pages, or more, which I was told I  had to answer 
in seven days, and to the best of m y know ledge 
and belief I answered every question in it. The 
state of the M cElroy case did not occur to me at 
the time it was done. In m y letter of J u ly  13th 
I was actively engaged in m aking up an inventory, 
and in my letter of J u ly  13th, already referred to,
I think I said in that, as I did in every  other state; 
ment, “ errors and omissions excepted.”  In m y 
first report to the Court, shortly after, I  included 
the McElroy claim, and made a statement as to 
why I had forgotten it.

Q. About w hat time was that first report filed ?
A. In December.
Q. Of 1874? A . Y es, sir.
Q. Y ou were appointed Receiver in Novem ber ?
A. November 17th, and m y first statement of 

December 5th, contained the fact that Mr. M cE lroy 
had a disputed claim, and I  applied to the Court 
to know what I ought to do under the circumstan-
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ces, and it was m y own proposition made to Mr. 
Dodd, that the Mr. M cE lroy claim should not be 
settled by  me, because, after the time I  made my 
first report, they charged me w ith fraud in refer-
ence to it, and therefore I  avoided, distinctly, any 
attem pts to settle it  personally.

B y  Mr. E m o r y  : Q. There was no rule, or notice 
given to creditors to bring in their claims in the 
su it— none appears on the record ?

JO Mr. S t e v e n s  : The record w ill speak for itself.
A . N o, sir; there was no order at all.
B y  Mr. L u d l u m  : I  wish to state that Mr. McEl-

roy delayed m aking any legal claim upon the com-
pany, at m y request, as Receiver, I  telling him that 
the m atter w ould receive the attention of the Court 
at the proper time ; when he finally  made his legal 
claim, the first thing I  did was to ask Mr. Kirk-
patrick  to defend it, and he refused ; then I  asked 
M cCarter & Keene, and I  understood from them 

20 that I  had s ix ty  days to answer ; I  wish to put my-
self righ t on the record ; and then I  applied to have 
the case opened, and the answer in that letter 
w hich I sent, was to a letter from  Mr. Stevens, 
through m y counsel, Mr. Laurence, stating to me 
that he, Mr. Stevens, was w illing to act in the mat-
ter, providing I  would pay him, and that is the 
meaning of m y answer in that letter, that I was un-
w illing to p ay  him.

B y  Judge St e v e n s  : I object to the last part of 
30 that answer, because the letter will speak for itself; 

the witness puts a construction on the letter which 
it  w ill not possibly bear.

The W i t n e s s : Mr. Laurence w ill swear to that.
Judge St e v e n s  : I am not aware that I ever said 

such a thing as that, and I don’ t th in k I did.
The C o u r t  : That m ay a ll be, but I may account 

for Mr. Ludlum ’ s conduct ; he has the right to say 
that you used Mr. Laurence as a means of commu-
nication w ith him, and if  Mr. Laurence, without 

40 reporting to you, reported to Mr. Ludlum that
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you would not defend this case without he paid 
you, I think Mr. Ludlum has a right to state that, 
because it is a statement of your agent.

After some further discussion, Mr. Stevens re-
quested to have his exception noted on the record.

Ju d g e  St e v e n s  : Q. This statement you have last 
volunteered has been volunteered by you, and is 
not in response to any question asked you by coun-
sel on either side.

A. I made a minute in reference to it, as you were 
asking me questions, in order that I might make my 
answer to your question fully.

Q. That is all.

Jo h n  M a r t i n  R y e r s o n , a witness produced on 
the part of the aforesaid defendants, having been 
duly sworn, deposeth and saith :

Q. Where do you live ?
A. Bloomingdale, Passaic County, New Jersey.
Q. W hat is your business ?
A. W ell, I am a manufacturer of iron, farming, 

etc.
Q. Do you know Mr. Ludlum? A. Yes, sir.
Q. Did you have any conversation with him in 

the cars, shortly after the month of September, 1874 ?
A. Yes, sir.
Q. W ill you please state what the conversation 

was, so far as it related to the late firm of J. Horner 
& Co?

A. We were sitting together in the car, coming 
up from Paterson, and I asked him why he and Mr. 
Buckingham did not settle their affairs—

(Objected to. Admitted).
Q. W ell?
A. He said he would spend all he was worth, 

and would make Buckingham spend all he had 
got, before he would make a proposition of settle-
ment. x  \ J

Q- Was anything said about Buckingham begin-
]ug the fight?
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A. Yes, s i r ; he made that remark also, that he 
would fight it out ?

Q. W hen was this \
A. On the 6 th of May, 1875, I think.

Cross-examined by Mr. E m e r y  :
Q. How do you know it was the 6 th of May, 1875 ?
A. Because I noted it down at the time.
Q. On the day ? A. Yes, sir. 

iq  Q. Did you write down the conversation at the 
time? A. Shortly after.

Q. W hen did you put the date down of May 6 th?
A. A t the time it occurred ; the next day, probably.
Q. Is that your habit with conversations, to put 

them down ? A. No, sir.
Q, Did you get into conversation for the purpose 

of getting information about the estate ?
A. No, sir.
Q. To use as evidence, or anything of that kind ? 

2 Q A. No, s ir ; I didn’ t think of any such thing.
Q. Have you the book here in which you wrote 

it ?
A. I have a memorandum book here, which I 

copied it in, to be sure of the day ; this is not the 
original entry, because that was made some years 
ago.

Q. W hat became of that ?
A. W ell, I saw it last at the time previous to the 

examination before the Master.
3 0  Q. How long ago was that ?

A. Last fall some time— in September, I think.
Q. W here is that ?
A. I left it home in m y drawer ; I have not seen 

it since.
Q. W hat have you entered in that book (referring

to book in witness’ hand) ?
A. A  mere memorandum from the memorandum 

book of last year.
Q. Let me see it? A. Here it is.

4 0  Q. This is a book of this year ?
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A. Yes, sir; I copied it in so as to know just 
'when the date was.

Q. When did you copy it off ?
A. Yesterday morning, I think.
Q. From the memorandum ?
A. From the memorandum book of last year.
Q. Of 1881 ? A. Yes, sir.
Q. Have you been carrying that on along for 

years ?
A. After I received the subpoena I thought it 

necessary to know it at another time.
Q. When did you get a subpoena about this 

matter? A. Day before yesterday.
Q. How did you come to mark it down on May 

•6 th, 1875, in your diary of 1881 ?
A. I wanted to know the time it occurred. pre-

cisely, so as not to be mistaken.
Q. When did you make that entry on your diary 

of 1881; when you bought the diary in the early 
part of the year ?

A. No, sir; I copied that from a paper that I 
made it on about the time it occurred, after receiv-
ing the subpoena to attend the examination before 
the Master.

Q. That Was last year ?
A. That was in September, I think.
Q. But, then, you turned back and wrote it in 

May ?
A. In May— I wrote it day before yesterday.
Q. But you wrote it under the head of May 6 th, 

1875 ; now you wrote it the day before yesterday ;. 
but my inquiry is about your writing it in the diary 
of 1881?

A. I wrote that at the time I received the sub-
poena, in September.

Q. Did you earry the memorandum in other dia-
ries? A. Yes, sir.

Q- This says that on that date you had a con-
versation in relation to the Horner estate ?

A. Yes, sir.
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Q That is all that memorandum is ?
A. Yes, sir.
Q. Have you a memorandum of any other con-

versation with Mr. Ludlum? A. No, sir.
Q. Or any other persons interested in the estate?
A. No, sir.
Q. W ith  Mr. Buckingham? A. No, sir.
Q. That is the only one ? A. Yes, sir, •

Redirect Exam ination :
A Q. W h y did you make a memorandum in this 

particular case ?
A. I thought it was an unbecoming remark for a 

receiver to make at the time.
Q. Y ou  thought that was out of the common 

course ?
A. Yes, s ir ; and was so unbecoming for a re-

ceiver to make of an estate that he ought to be 
settling up.

20 Re-cross Exam ination :
Q. Are you on friendly terms with Mr. Ludlum?
A. I used to be.
Q. That don’ t answer my question ?
A. Latterly we haven’ t had so much intercourse.
Q. Haven’ t you had some difficulty in your 

township or your town affairs, between Mr. Ludlum 
and yourself; some dispute during the last ten 
years ?

A. W ell, what do I understand you to mean by 
30 dispute ?

A. I mean some controversy in which you took 
one side pretty vigorously, and Mr. Ludlum the 
other ; were not there some claims in reference to 
the Montclair bonds ? don’ t you know that Mr. 
Ludlum had charged you that you had not pro-
tected the interests of the township in that matter ?

A . Mr. Ludlum circulated willful, m alicious lies 
about me.

Q. W asn’ t it in relation to your conduct in issu- 
40 ing the Montclair railroad bonds ?
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A. I cannot tell what his motive was.
Q. W asn’ t it in relation to that subject ?
A. Yes, sir.
Q. About your conduct in reference to the issu-

ing of the Montclair Railroad Bonds, which were 
afterwards held against the township %

A. Yes, sir.
Q. And there was a good deal of excitement in 

the township about that matter, was there not \
A. Yes, sir. 10
Q. And a good many of the citizens were very 

much incensed at their issue, were they not, and 
there was difficulty with the gentlemen who had 
charge of them ?

A. In consequence of the lies circulated by Mr. 
Ludlum. about me, it caused a good deal of feeling.

Q. You felt yourself to be one of the objects of 
the ill feeling \

A. Yes, sir ; I was one of the commissioners.
Q. That issued the bonds ? 2 0

A. I was one of the commissioners to go round 
and get people to sign their names, to have the town 
bonded.

Q. You were concerned in the proceedings which 
gave rise to the town being bonded ?

A. Yes, sir.
Th e  Co u r t  : Q. A t the time that the conversa-

tion .occurred between Mr. Ludlum and you, were 
your relations friendly, or otherwise ?

A. Friendly, then. 3 0

Q- No difficulty had existed between you before 
that time ?

A. No, sir ; nothing of any consequence.
Q. You say, not of any consequence.
A. Well, sometimes we have had little difficulties 

in settling accounts ; he never would stick to his 
agreements, but there was nothing of any serious 
.nature. 6 ; ^

Mr . E me r y  : Q. W as not this difficulty in
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relation to the Montclair Bonds, in 1870? just tax 
yonr memory now, ana see.

A. W ell, I can’ t tell, it is so long ago.
T h e  C o u r t  : Q. Did the difficulty about the 

bonds occur before 1875 ?
A. I think more of it occurred after that.
Q. Had there been difficulty about the Montclair 

Bonds, prior to May, 1875 ?
A . No ; I don’ t think there had been any diffi-

1 0  culty about it ; things all went on smoothly as long 
as the Montclair Railroad Company paid the inter-
est on the bonds ; but after they defaulted, there 
was difficulty.

B r  Mr . E m e r y ; Q. Didn’ t they default in the 
year 1874 ?

A. I can’ t reccollect.
Q. If they defaulted in 1874, then the difficulty 

had commenced at the time you had this conversa-
tion ?

2 0  A. No, sir ; we were sitting together, talking 
about matters in general.

J u d g e  S t e v e n 's  : Q. A  perfectly friendly conver-
sation ? A. Yes, sir.

Q. No hostility in it ? A, Not,at all.

•Jo h n  M. B u c k i n g h a m , a witness produced on 
the part of the aforesaid defendant, having been 
duly sworn, deposeth and saith :

30
D irect E xam ination  b y  M r . S t e y e n s  :

Q. You are the husband of Alice Buckingham ?
- A. I am.

Q. And you were both complainants in the case 
of “ Buckingham vs. Ludlum ,”  for an accounting 
of the affairs of the partnership of Horner & Co.?

A . W e were.
Q. Did you have any conversation with Mr. Lud-

lum, in reference to working up the finished steel? 
4 0  A . I did.
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Q. When did that conversation occur ?
A. In the winter of 1875.

(Objected to.)
Q. W ill you tell what you said, and what he said 

in reply ?
A. I told Mr. Ludlum that the parties who had 

been their customers wanted that stock finished 
up, if it could be done in the usual way, and that I 
had told them that if they had it, they must be pre-
pared to pay for it, because the estate was in 
liquidation, and wranted the proceeds to pay debts 
with ; and that the parties told me that they could 
pay for it in paper, guaranteed, so that it could be 
used for that purpose, and then I asked him why 
in the world he would not work it up and save that 
property to the estate, and he replied to me, by 
asking me if I thought he was fool enough to work 
up that property for the benefit of James Horner’ s 
children ? I then suggested to him that he ought to 
work it up for the benefit of his own children ; he 
said he would take care of that, that he would 
rather that the wrhole property should be wasted, 
than that Horner’ s children should have any of it, 

(Mr . E m e r y  : I object to that on the ground 
that Mr. Ludlum was asked about an entirely 
different conversation. I object especially to 
the concluding part of the answer.)

Cross-examined by Mr . E m e r y  :
Q. When was that ?
A. In the early winter of 1875?
Q- What do you call the winter of 1875 ?
A. Beginning in the month of Jan u ary; I think it 

was in January.
Q. Of 1875? A. Yes, sir.
Q. And the litigation had been pending between 

the parties since August, 1874? A. Yes, sir.
Q. And you had got an injunction against Mr. 

Ludlum’s management of the estate, and the ap-
pointment of a receiver during that fall ?
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A. Yes, sir.
Q. And there had been difficulty and high talk 

between you and Mr. Ludlum in the talk, about 
the estate and business ?

A. W e l l ; we never agreed upon any question, 
or any business.

Q. That is all.
B y  M r . St e v e n s  : I wish to offer in evidence now 

the decree. I offered it before, but I don’ t think it 
10 has been received ; I desire, also, to offer in evidence, 

the letters which I have produced and read, and 
also the order opening the interlocutory decree, re-
covered by Mr. McElroy against Mr. Ludlum.

(M r . E m e r y  : I object to them on the 
ground that they are not material or rel-
evant.)

J u d g e  St e v e n s  : As Mr. Emery is to have the 
liberty of examining Mr. Thompson at a future 
day, I would like to have the same liberty to ex- 

20 amine Mr. Jennings, a partner of Mr. Spalding.
(Said permission was granted.)
J u d g e  St e v e n s  : I also offer the pleadings in the 

McElroy case, and also the evidence which Mr. 
Ludlum gave in that case, so far as attention has 
been called to it.

(Objected to.)
Adjourned.
Transcript of short-hand report of evidence in 

this cause upon the continuation of the hearing 
30 thereof, on Saturday, the 22d day of April, 1882, 

at the chambers of the vice chancellor at Newark, 
N. J.

J o s e ph  W . M c E l r o y , a witness produced on 
the part of the said petioner, having been duly 
sworn, is recalled for further

Cross Examination, b y  J u d g e  St e v e n s  :
40 Q- W ill  you state particularly what kind of steel
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you turned out in your factory from 1868 down to
1874? B

A. W e turned out tool steel and spring steel or
various kinds.

Q. State what kinds ?
A. W e made spring steel for Hibbard Springs, 

spring steel for elliptic springs, hoe steel, fork steel 
and rake steel.

Q. W hat else did you turn out ? A. File steel.
Q. Anything else ? 10
A. That is as far as I can recollect.
Q. W hat was the kind of steel that you turned 

out more than any other ? A. Spring steel.
Q. W as it necessary to make any exact calcula-

tions—mill calculations in refeference to the steel 
turned out ?

A. In what way do you mean to make exact ca l-
culations ?

Q. Do you understand what mill calculations are?
A. W hy every kind of steel I had to be particular 20 

about, so as to know what to make it of.
Q. Did you have to go into mathematical calcu-

lations in reference to it ?
A. I had to go into some calculations.
Q. W hat sort. A. They were short.
Q. W hat is that ?
A. They were very little calculations I had to go

into. ‘ ‘ ''
Q. Were you using the patent which was sold?

Objected to and over-ruled, on the ground 30  

that Mr. Stevens had only asked permission 
to recall this witness to examine him as to 
the kinds of steel manufactured under him 
as superintendent.

Q. That’ s all.
Jam e s  R. T h o m p s o n , a witness produced on the 

part of the aforesaid petitioner, having been duly 
sworn according to law, deposeth and saith .
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Direct E xam ination : —
B y  M r . E m e r y  :

Q. Y ou  reside in Montclair, Mr. Thompson?
A. Yes, sir.
Q. W hat business do you carry on ?
A . Manufacturer of steel.
Q. A t what place ? A. Jersey City.
Q. How long have you been engaged in the man-

ufacture of steel ? A. Since 1848 I think, sir.
10 Q- Ho you know of a concern called J. Horner & 

Co ? A. Yes, sir.
Q. W here was that carried on ?
A. Ho you mean their steel business ?
Q. Yes ?
A. A t Pompton, New Jersey, I think, sir.
Q. They had other branches of business which 

they carried on under that firm name ?
A. They had a store in New York, I think.
Q. And also a file works ?

2 0  A . File works and so forth.
Q. Y ou  have you been engaged in business all 

the time from 1848 up to the present time as a man-
ufacturer of s te e l?

A. There was an interim, sir, of two or three 
years.

Q. During what interval ?
A . From 1859 to 1861, in which I was not directly 

engaged in the manufacture of s te e l; but with that 
exception I have been for the time specified.

30 Q- W here are you now engaged in the manufac-
ture? A . A t Jersey City.

Q. W h at works ?
A. They are known as the Jersey City Steel 

W orks.
Q. Is it a company, or are you in partnership ?
A. Partnership.
Q. In which you are the senior member ; I don’ t 

want to go into details, but you have a partner ?
A. Yes, sir; but I think I have a partner who is 

40 a year or two older than I am.
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Q. W ell, that isn’ t what I meant. Have you 
heard read by me the testimony of Mr. Joseph W . 
MeElroy and Mr. James Ludlum, as reported in the 
stenographer’ s notes of this case, in reference to the 
nature and character of his services as superintend-
ent of the Steel W orks of J. Horner and Com-
pany from 1869 to 1874? A. I have heard it read.

J u d g e  St e v e n s  objects to the form of the 
question, and claims that the testimony ought 
to be read to the witness in open C o u rt; or 
else the fact should be stated openly to the 
witness.

Q. Have I read the examination to you, both the 
direct and cross examination, in reference to the 
services of Mr. MeElroy ?

A. Yes, sir ; and you will.recollect that I heard 
this testimony upon a former occasion.

Q. You heard Mr. MeElroy give his testimony ?
A. Yes, sir.
By J u d g e  S t e v e n s  : A t Paterson ?
By Me . E me k y  : Yes.
Q. You heard Mr. MeElroy testify there, and I 

have also read the testimony given here to you; 
now, taking Mr. MeElroy’ s statement, taking the 
statement of the nature and character of Mr. Mc- 
Elroy’ s services as testified to upon this examina-
tion taken in this case, as detailed in the examina-
tion of Mr. MeElroy and Mr. Ludlum, to be true, 
what in your judgment would be a fair annual sala-
ry for Mr. MeElroy’ s services as Superintendent of 
the Steel W orks of J. Horner and Company during 
the years 1869 to 1874, considering the amount and 
character of the work done at the factory, and the 
nature and character of Mr. MeElroy’ s services as 
set out in those examinations ?

A. Allow me to state in explanation that Mr. Mc- 
Elroy seems to have occupied a peculiar position, 
as I understand i t ; Mr. MeElroy seems to have 
had entire control of the manufacture of the steel 
in that establishment, and to have commenced at a
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little earlier period in the manufacture than most 
Superintendents are called upon to do. He com-
menced by puddling the material by using a certain 
patent process, which, as I understand it, was advan-
tageous to that concern, and only was in Mr.McEl- 
roy’ s hands, he thoroughly understanding it and per-
haps being an expert in that particular p aten t; and 
as I understand it, Mr. Ludlum also, in his state-
ment, says, that he paid no attention to the manu- 

10 facture of the steel. He simply provided the raw 
material and Mr. McElroy turned out the steel 
ready for sale. Now, with my experience, there 
are very few superintendents who can take that 
responsibility in a factory, and to answer your 
question directly, it may seem as if I was arriving 
at a conclusion very abruptly on this occasion, but 
my former information on this subject— my former 
testimony on this subject which I recall and re-
member was to the effect that in my judgment, 

20 any man’s services— any man that would perform 
such services as that would be worth five thousand 
dollars a year.

Q. Now, I will ask you another question, Mr. 
Thompson. Suppose it to be the fact that Mr. 
McElroy was superintendent of the steel works for 
J. Horner and Company at Pompton from July 
first, 1869, to about the first of July, 1874; that 
during that interval he had under his supervision 
and control seventy to eighty-five m en; and that 

30 the mill turned out four and a half to five and a 
half and sometimes even as high as seven tons a 
day of finished ste e l; that he had no assistant 
superintendent under him, but superintended the 
whole work of the manufacture of the steel him-
self ; that during the whole of that time both part-
ners of the firm were relieved from all active at-
tendance, supervision or responsibility over the 
manufacture of the steel, and that the work of the 
manufacture of the steel was throughout satis- 

40 factory to the trade and firm ; that no complaints
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were ever made against Mr. McElroy during that 
time by the firm ; that he devoted his whole time 
to the work ; that during the whole interval he was 
not absent a single day until after the panic of 
1873; that during part of the time, especially the 
latter part of the period, the manufactury was 
obliged to run considerably at n ig h t; and that he 
also exercised the superintendence, as far as was 
necessary, over that work ; that the senior partner 
of the firm, during the time of his superintendence 
did not visit the works on an average of more than 
once a m onth; that the other member of the firm 
was relieved from the responsibility as to the 
manufacture of the steel, and was able to devote 
himself to other branches of the firm’ s business, 
and did not, in fact, assist Mr. McElroy in the 
supervision of the manufactory ; that most of the 
steel manufactured during this time was made 
under a process of which Mr. Me Elroy was one of 
the inventors, and which required special skill and 
knowledge for its successful use; and that Mr. 
McElroy was posted in this special skill and 
knowledge ; and that in the hands of previous per-
sons the manufacture under the process had not 
been successful.— Taking those facts to be estab-
lished, what do you say would be the value of his 
services as superintendent of that manufactory in 
reference to the nature and character of the pro-
duce, the amount of work done, and the assistance 
given to the partners in the business ?

A. The most of that information and the facts 
you have stated have been make known to me be-
fore on a former examination.

Q. And also by reading this testimony 1
A. And by reading a good deal of that testimony. 
Q. W ell?
A. I don’ t know that 1 could change my judg-

ment in reference to the value of the services.
Q. Under that supervision you considered them 

worth five thousand dollars a year ?
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A. That would be my judgment, sir.
Q. W ould it, in your judgment, make any diff-

erence that in the rolling and melting of the steel 
the work was done by contract by the ton ?

A. Make a difference in what do you mean ?
Q. In Mr. McElroy’ s compensation?
A. W here work is done by contract we find it 

quite as important to have a general supervision 
over that work as where it is done by the day, and 

10 in many cases it requires a more strict examination, 
because there is every inducement for the contractor 
to foist on the employer indifferent work if he can, 
and therefore a general superintendency is quite as 
advantageous to it in overlooking the busines where 
it is done by contract as where it is done by the day.

Q. That’ s all.

Cross-examined by J u d g e  St e v e n s  :
Q. Do you recollect the suit brought by Mr. Mc- 

20 Elroy against Mr. Ludlum in the Supreme Court, 
which was tried at Paterson before Judge Dixon?

A. I think I was a witness there, sir.
Q. On whose behalf ?
A. I really don’ t remember for which side I re-

ceived the subpoena.
Q. Were you not subpoenaed by Mr. McElroy ?
A. It is very probable, sir, but I don’ t remember

positively. . ^
Q. Do you recollect whether Mr. Buckingham 

30 was present (pointing to Mr. B u ckin gh am )— this 

gentleman who sits here, at that trial ?
A. I don’ t remember whether he was there or not, 

sir.
Q. Do you remember who conducted the case on 

the part of Mr. Ludlum ?
A. Do you mean the lawyer ?
Q. Yes? A. I do not, sir.
Q. W as it not a young man by the name of Lau-

rence?
40 A. I remember a young man who was the lawye
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and he was from Newark, if I remember correctly.
Q. From Jersey City, you mean?
A. Yes, sir,from Jersey City; I rode down in the 

cars with him.
Q. A  young man, was not he? A. Yes, sir.
Q. Did anyone else appear on the x^rt of Mr. 

Ludlum, except Mr. Laurence ?
A. Not as I am aware of.
Q. You are at present engaged in the manufac-

ture of steel ? A. Yes, sir. 10
Q. At the Jersey C ity Steel works?
A. Yes, sir.
Q. How long have you been engaged in the man-

ufacture of steel in those works ?
A. Since 1861; we built those works in 1861.
Q. How much steel do you turn out?
A. At the present time?
Q, At the present time ?
A. Twenty to thirty tons.
Q. Do you employ a superintendent to take so 

active charge of that manufacture ?
A. Yes, sir; we have a superintendent there.
Q. Are his duties similar to those that Mr. McEl- 

roy performed? A . They are similar, yes, sir.
Q. How many men have you engaged in that 

manufacture? A. I really can’ t say, sir.
Q. About how many ?
A. I should say a hundred and fifty, but may be 

more.
Q. What salary does your superintendent re- 3 0  

ceive? •,< *
(Objected to.)

By Ju d g e  St e v e n s  : I desire to compare the 
rate of wages paid now with what were paid in 1866 
up to 1874.

By the C o u r t  : Then why not go at it directly.
By J u d g e  St e v e n s  : I withdraw that question 

for the present then.
By the Co u r t  : If there is any view in which it

40
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seems to me to be competent, or relevant hereafter 
I will admit it.

Q. Did you employ a superintendent in your 
works in 1868 % A. No, sir.

Q. 1869 % A. No, sir.
Q. 1870 % A. No, sir.
Q. 1871 ? A. No, sir. #
Q. W hen did you first employ a superintendent « 
A. W e were peculiarly circumstanced, my part-

10 ners, two of them were practical men and they acted 
as our superintendents.
B y  M r . E m e r y  :

Q. During those years ?
A. Yes, sir; and up to four years ago, when one 

them died, therefore until within two years ago we 
never had what we understood to be a general 
superintendent, from the fact that my partner oc-
cupied that position in the works.

90 Further-cross: ,
Q. Then, I understand it, your.partners received

no compensation for their services when engaged |  

A. They were interested in the profit the same as

Q. Did they have any sum of money guaranteed

to them \ . p
A. No, sir; they were full partners in every sens

of the word; if there were losses, th e y  stood l ,
3 0  there were gains, they got their share. .

Q How does the rate of wages, or the sa
paid to superintendents of steel works now co - 
pare with those paid superintendents m 1868 .

(Objected to. Objection overruled.)
The S t e n o g r a p h e r  read the question.
B v  the C o u r t : Q. A s a general rule, Mr. i 

son," are they more or less now than tfiey were 
ing the time covered by the period of Mr. McEl „

B T , C TSt L K  S t e v e n s  : W ell, I would prefer to P®‘
40
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the question first in the other shape; my question 
relates simply to the single period of 1868 ; your 
Honor’s question covers the whole period.

After some little  discussion the C o u r t  sa id : I 
will allow you to put the question in the shape you 

desire.
By J u d g e  S t e v e n s  : I will change it from 1868 

to 1869, which was the time when Mr. McElroy 
commenced his services.

By the Co u r t  to the St e n o g r a p h e r : Change 10 
the form of the question, then, Mr. Knight, and 
read it to the witness.

The S t e n o g r a p h e r  read as fo llow s: How does 
the rate of wages or salaries paid superintendents 
of steel works now compare with those paid super-
intendents in 1869 ?

B y kthe Co u r t : Q. The question now relates to 
the period of Mr. M cElroy’ s services from 1869 to
18 74  \ ^  ^ V / ̂  i

A. I am asked about superintendents’ wages dur- 20
ing that period ?

Q. Yes.
A. My answer must be that I don’ t know.

Further Cross : ?
Q. Then I understand you to say that you don t 

know what the value of superintendents services 
were during those years 1

A. I do not, from my own experience ; we have
had no such men in our employ. 30

Q. Then, upon what did you base your answer to 
the question of counsel, when you said that you 
considered the services of Mr. McElroy wTorth so 
much between 1869 and 1874 ?

A.*What did I base my judgment on %
Q. Y es? ' ‘
A. My knowledge of what Mr. McElroy did for

the Pompton Steel W orks.
Q. But.you have stated that you don’ t know what 

the value of superintendents’ wages were super- 4 0
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intendents of steel works in general— between 1869 
and 1874; yon say that, don’ t y o u ?

A. Y o u  asked me whether, so far as I am con-
cerned, I knew for our purpose what the value of 
superintendents’ services were.

Q. No, I mean do you know generally ; you are 
testifying now as an expert, and are supposed to 
know the value of the services of superintendents 
of steel works; now I am speaking of the value of

1 0  superintendents’ services ?
A. In a general way ?
Q. Y es?
B y  t h e  C o u r t  : The witness seems to have under-

stood the question to relate to his own works ; I 
didn’ t understand the question that way ; I under-
stood it to relate generally.

B y  t h e  W i t n e s s  : I didn’ t so understand it, sir.
B y  t h e  C o u r t  : Bead the question Mr. Steno-

grapher.
20 T h e  St e n o g r a p h e r  read as follows : “  How does 

the rate of wages or salaries paid to superinten-
dents of steel works now compare with those paid 
to superintendents from 1869 to 1874 ? ”

A. I was under the impression that the question 
applied to our specific works and not in a general 
way.

Q. No, the question is general, referring to any 
works ?

A. That would alter my answer very decidedly. 
30 Q- W ell ?

A. Y ou  ask, now the wages paid for ordinary 
services between 1869 and 1874?
B y  t h e  C o u r t  :

Q. The question is limited to the salaries of 
superintendents; what Judge Stevens wants to know 
is whether skill and services of that kind com-
manded higher price between 1869 and 1874 than 
they do now, or less ?

A. I should say the value of such services dur-
40
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ing that period would be quite as much as at 
present.

Q. W ell, about the same ? '
A. I should say so.

Further Cross:
Q. Now, would the value of the services differ 

in 1869 from what it was in September, 1873, after 
the panic ?

A. Everything wes depressed after the panic of jq  
course.

Q. And the panic occurred in the fall of 1S72 ?
By  Mr . Em ery  : No, sir ; it was later than that; 

it occurred in 1873.
By  t h e  Court  ; My recollection is it was in Sep-

tember, 1873.
Q. W ell, then, September, 1873?
A. Most business men have reason to remember 

it.
Q. Then it is 1873? A. Yes, sir. 2P
Q. I will take your word for it; now please an-

swer my question ? A. W hat was it ?
Q. Please read it ?
The  St e n o g r a ph e r  read as follows: “ Now, 

would the value of the services differ in 1869 from 
what it was in 1873, after the panic f  *

A. Upon general principles I should say that 
salaries would be reduced during the period after 
the panic— they were and wages were.

Q. How much ? 30
A. I couldn’ t tell you how much.
Q. A  half or a third ?
A. Oh, no, s ir ; not as much as th a t; I know we 

paid less wages after the panic, and we had less to 
do than we had prior to the panic ; there was less 
work to be done and there were a great many more 
men seeking employment.

Q. How much less do you think they would be 
after the panic than before % A. I couldn’ t tell you.

40
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Q. W ould not they be as much, less as one-third 
less ?

A. Do you mean in percentage, less 5 per cent, or 
1 0  per cent. %

Q. Y e s?
B y  Mr. E m e r y  : The witness says that the panic 

occurred in September, 1873 ; it is not fair to argue 
from that that on the 1 st of October there would be 
a general reduction in wages ; the time of this in- 

10 quiry expired on the 1st of July, 1874, and I think 
the question should be put in such a shape as to 
direct the attention of the witness to whether pre-
vious to July, 1874, there was any reduction made.

B y  the C o u r t  : The Court will take notice of the 
laws of business; I don’ t suppose that anybody 
believes that wages generally were reduced imme-
diately after the panic occurred.

B y Judge S t e v e n s  : If the witness will answer 
this question, then I will ask him when he com- 

2 0  menced to reduce wages.
B y  the C o u r t  : The witness has said that the 

effect of the panic on wages was to reduce them ; 
but, he cannot now, without reflection, estimate the 
exact percentage.that they were reduced. That is 
all a witness can be required to state.

B y  the W i t n e s s  : B y  reference to our wages 
b o o k  I can te ll  e x a c t ly  the red u ction  w e made in 
our w ages, b u t from  m em ory I  cannot.

Q. Y o u  can ’ t sa y  w h eth er it  w as a th ird  or a 
30 fourth , or w h at ?

A. It would be simply a guess, and I prefer not 
to do that.

Q. W h a t  sa la ry  do y o u  p a y  y o u r  superintendent 
a t p resen t ?

A. W e have a man' that we call our general su-
perintendent to whom we pay five thousand dollars 
a year. He has two assistants, one for the day-
time and one for the night-time. They are two 
young men, and they are paid by the week. I 

40 really can’ t, at this moment, recall what they are
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paid, but I think it is not less than $15 a week, and 
perhaps $2 0 . I can’ t say positively.

Q. Do those two young men take charge of any 
particular department of the business ?

A. No, sir.
Q. W hat are the duties of this superintendent to 

whom you pay $5,000 a year?
A. His duties are something varied. His duties 

are to receive orders from the office in the morning.
For instance, we have an order to fill for 1 0  tons or io  
20 tons of steel of a certain class ; that order is put 
into his hands to fill. Then we have another order 
for ten tons of steel of another grade or class en-
tirely, and that is put into his hands ; and so you 
go on and he will perhaps have on his desk orders 
for 50 or 75 tons of steel, and every five tons of it 
will vary.

Q. I will be more specific in my question, so as 
to call your attention to the particular point. Does 
he buy any of the raw material ? A. No, sir. 20

Q. Does he make any sales? A. No, sir.
Q. Is it necessary for him to make out what are 

called mill calculations ?
A. I don’ t understand -what you mean by the 

term “ m ill”  calculations.
Q. Do you make great varieties of steel in your 

business? A. Yes, sir.
Q. Is it necessary to compute the amount of steel 

to be used, and the volume of it, and all that, in 
order that you have no waste ? 30

A. I don’ t understand you, sir.
Q. Is it necessary, to a certain extent, to make 

mathematical calculations with a view to prevent 
waste in the manufacture of the various kinds of 
steel that you manufacture ?

A. We never had any mathematics in our factory 
about i t ; common sense is all we expect to use.

Q. Y o u  don’ t m ake an y  nice calcu lation s?
A. No, sir.

40
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B y  the C o u r t  : W hat do you mean by mill cal-
culations, Mr. Stevens ?

B y  Mr. S t e v e n s  : It is a phrase well-known to 
any steel manufacturer. It is to ascertain how 
many pounds of material to put into a crucible to 
make particular kinds of steel.

B y  the W i t n e s s  : There is no calculation neces-
sary for that purpose; we put 80 pounds of iron 
into a crucible and melt it, and it comes out and is 

10 dumped into an ingot, and you know that weighs 
80 pounds ; and if we want an ingot double that, 
we put two pots into one ingot that will hold twice 
as much as the other, and wp know that that weighs 
a hundred and sixty  pounds, and it requires no 
calculation for that.

Q. I wanted to know whether it was necessary to 
indulge in nice calculations, and you say it is not; 
now, that’ s all I wan’ t to know on that point?

A. A s far as I understand your question I don’t 
20 consider that any nice calculations are necessary; 

there is a good deal more judgment necessary than 
mathematics.

Q. Do your works run by night as well as by 
day? A. Yes, sir.

Q. V e r y  fre q u e n tly  ?
A. A t present we are running nights, and have 

been for several months.
Q. Does your superintendent occasionally come 

there nights ?
30 A. Our superintendent is very seldom over there 

at nights.
Q, Doesn t he occasionally come there in the 

evening ?
A. It is very rare if he does ; it isn’ t his practice, 

and I don’ t suppose he is there once a month.
Q. But he does go there once a month ?
A. I am not aware that he goes there at all in the 

evenings ; he lives in New Y ork, and our works are 
in Jersey C ity ; we don’ t require him to be there,

40 and I am not aware of his being there.
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Q. Does he do more than superintend the practi-
cal manufacture of the steel ? A. No, sir.

Q. Does he solicit orders ?
A. No, sir ; that is out of his line entirely.
Q. Then his duties are precisely the same as the 

duties of Mr. McElroy \
A. Yes, sir : I take it to be so ; he is a man that 

understands not only the manufacture but the use 
of steel thoroughly and largely, and if we were fur-
nishing a customer in Newark with steel, and we 
got into trouble with that customer, we might send 
our superintendent out to see him and clear up the 
difficulty ; beyond services of that kind, he renders 
no services except as general superintendent.

Q. Is he a man of education ?
A. That is an indefinite term ; he can read and 

write I know.
Q. Is he a man that has had any special educa- 

tipn \
A. I really could not answer the question posi-

tively, I should say he was a man of very fair edu-
cation.

Q. How long has he been with you ?
A. For less than two years.
Q. W hat had he been doing prior to that time ?

(Ojected to.)
A. The same kind of work.
Q. He had been Superintendent ? A. Yes, sir.
Q. Do you know for how many years ?
Q. I should say  ten to fifteen  years in  one con-

cern in P ittsbu rg, he w as b ro u g h t u p  there.
Q. Mr. Thompson, is it customary to give Super-

intendents of steel works turning out say 3 or 4 
tons of polished steel a day as much as Superin-
tendents of factories which turn out 30 or -aO tons 
a day ?

A. Upon general p rin cip les I presum e not, sir.
Q. W ould  it be possible to do so if  the business 

Was to be a profitable one ?
A. The Superintendent in one case as w ell as in
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the other would have his entire time occupied; 
and I do not consider that it would be the fault of 
the Superintendent if he didn’ t turn out twenty 
tons a day ; he might just as well superintend the 
turning out of twenty tons as ten.

Q. Does it not require a man as a general thing 
of larger caliber in a factory where forty tons are 
turned out than where four are, just in the same 
way as it requires a man of greater talent to manage 

2 0  an army of a hundred thousand men than it does 
an army of ten thousand ?

A. W ell, he has got to have a different organiza-
tion to do that.

Q. And are not men of greater capacity usually
selected in larger works \

A. W ell, I am not so clear on that subject, sir; 
it isn’ t an uncommon thing to meet a man in busi-
ness that is competent to turn out a small quantity 
of material and it is the same brain work with him; 

2 0  now, if you double that capacity he has simply got 
to double his organization.

Q. Does it not require larger powers of organiza-
tion ?

A. I don’ t see that that would be very material, 
sir.

Q. B ut as a practical thing,do superintendents of 
steel works turning out 40 tons of steel a day—do 
they not receive a larger compensation than super-
intendents of smaller steel works turning out four 

30 tons a day ?
A. I don’ t think the compensation is in propor-

tion to the product by any means.
Q. I did not ask you that? _ ,
A. But my impression is that superintendents o 

works turning out 40 tons a day, as you suggest, 
would naturally expect more wages than if they 
were turning out four tons a day.

Q. Now, do you know, as a matter of fact— o
your own knowledge, what superintendents o 

40 steel works were receiving between the years 1
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and 1874; I am speaking of superintendents who 
are such simply, not of men who have a share in 
the business ?

A. I have knowledge of the factory right oppo-
site to us where a gentleman of my acquaintance 
occupied the position of superintendent for a num-
ber of years.

A. Have you any knowledge other than that?
A. I have not had any direct knowledge in re-

gard to other factories, as I have in that instance. I 1 0  

have knownof wages of superintendents in Pittsburg 
in some of the factories there by hearsay. Of my 
own t knowledge I can’ t say that I do know.

Q. I am now speaking of that particular period,
1869 to 1874 ?

A. Well, my answer would be the same.
Q. Now, wherein do you distinguish the services 

which Mr.McElroy rendered as superintendentfrom 
the services which any other superintendent of 
works equally large would be ? 2 0

A. For instance, if you will allow me to explain, 
our superintendent has all the stock he is called 
upon to use brought and laid down in the yard 
ready to put in the crucible. Mr. McElroy com-
menced with the raw material and prepared the 
stock ready for the crucible, in which his services 
differed from our superintendent.

Q. I understand you to say that there was one 
more process necessary ?

A. Just that, sir. He takes the raw material 30  

and prepares it for the crucible; whereas our 
superintendent has the raw material prepared for 
him, and he simply puts it into the crucible and 
goes on with it after that. In that regard Mr. 
McElroy’s services would differ from our superin-
tendent.

Q. But would they differ from the service which 
most superintendents of steel works render ?

A. I don’ t k:i >,v of a superintendent of a steel

V
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works where the superintendent would commence 
at the point where Mr. McElroy did.

Q. Then you think that was a peculiar feature 
of the case? A. Yes, sir.

Q. Now, what other characteristic is there ?
A. I don’ t at the present moment know of any 

other.
Q. Then do you base your ideas of the value of 

his services upon his superintending that particu- 
1 0  lar. thing to which you have just alluded in ad-

dition to the other duties of superintendent ?
A. That would add to the value of his services as 

superintendent in my judgment.
Q, How much would it add ?
A. If all I have heard about their stock is cor-

rect it added a good d eal; I  can’ t say positively 
what it added.

Q. There was no testimony in regard to that, 
was there ? A. I believe there was.

20 Q- W ell, please state what that [testimony was 
upon which you base your judgment ?

A . Mr. Ludlum has stated to me personally 
(interrupted.)

Q. I don’ t want you to base your testimony on 
what Mr. Ludlum said ; I want you to base your 
testimony on the reading of Mr. McElroy’s testi-
mony alone %

B y  M r . E m e r y  : McElroy’ s and Ludlum’ s too.
Q. Did you hear Mr. Ludlum’ s testimony too ? 

30 A. Yes, sir, and I know something about the 
process, if you wish to get at the facts of the case, 
used by Mr. McElroy in that process of manufac-
turing steel; I have read the patent and seen the 
work, and at one time we thought of doing some-
thing in that line ; I know this aside from any tes 
timony in the matter, and I can give you my opin-
ion as to the value of the process.

Q. I don’ t want you to give your opinion as to 
the value of the process ; I want you to state from 

4 0  the testimony of Mr. Ludlum and Mr. McElroy,
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which was read to you, what additional value was 
imparted to Mr. M cElroy’ s services by reason of 
this superintending the part of the process of 
the manufacture of steel which was omitted in 
your business ?

A. Have you established before your Court here 
in any way the fact that Mr. McElroy’ s process 
was important to the manufacture of steel of that 
company ; I believe that was admitted.

B y  M r . E m e r y  : That is admitted.
B y  t h e  W i t n e s s : Mr. Ludlum in his statement 

says, that without Mr. McElroy’ s services they 
could not have used this process, I think he stated 
that they had tried and failed, and therefore if you 
ask me that direct question 1 can only answer it by 
an explanation ; Mr. McElroy by his process, as I 
understand it, takes pig metal of the value of 
twenty-five dollars, or twenty-seven dollars a ton, 
and by the peculiar mode in which he manipulates 
it in their furnace, he turns it out into a material 
which takes the place of what would be fifty-five to 
sixty dollars a ton ; or in other words, he prepares 
his stock for the crucible the same as our stock is 
prepared but he starts with a material costing 
twenty-seven to thirty dollars a ton, and when he 
gets through with that material it is worth, accord-
ing to their statement, $60 a ton, or it is what 
would cost us $60 a ton for stock for the crucible ; 
now, that is of considerable value, if that is ad-
mitted here ; I am not prepared to say that is cor-
rect, but they claim it is.

Q. You base your statement as to the value of 
his services upon his knowledge of the Patent 
Process ? A. I say it adds to the value of his ser-
vices.

Q. Is it the only thing that adds to the value of 
his services beyond what would be the value of the 
services of an ordinary superintendent? A. It is 
the principal thing ; I should say so.

Q. Do you give him an increased compensation
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by reason of his knowledge of that Patent Process?
A. W ell, you can call it a Patent Process; I 

don’ t know anything about that.
Q. They call it that ? A. I say that Mr. McElroy’s 

services are increased in value from the fact that 
he commenced one step lower down and takes raw 
material for his purpose, where we have to take 
material that is more advanced, in the process of 
manufacture ; he makes his material take the place 

10 of ours, which costs more money.
Q. But in doing so you have adverted to the fact of 

his being skilled in the manipulation of a certain 
process? A. Yes, sir.

Q. Now, I wish to know whether it is his knowl-
edge of that process in that particular stage of the 
manufacture of steel which induces you to accord 
to him a larger compensation than he would other-
wise receive ? A.. His knowledge of the process,
together with his ability to utilize it certainly enters 

20 into it.
Q. Those are the two elements. Now, suppose 

that they were out of the case, commenced where 
you commenced, having only such skill as an ordi-
nary superintendent possesses, what compensation 
would you give him per year? A. W ell, I am 
really not prepared to answrer that question, I have 
looked at this matter as a whole thing; now, if you 
put it separately I must have time to reflect upon it.

Q. Then I understand you to say that you don’ t 
80 know as an expert what the value of Mr. McElroy’s 

services as a superintendent of Steel W hrks con-
ducted like yours, only not turning out as much 
materia], would be ? A . As I said before, I have 
looked at this matter as a whole.

Q. Y ou  are speaking as an expert now in refer-
ence to the value of the services of superintendents, 
and you ought certainly, as an expert, to be able
to answer this question ? A. I don’ t know whether
I am an expert or not, sir.

40 Q. I asked you what the value of Mr. McElrov s
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services would be divorced from tliat patent process; 
do you know, or n o t? A. I don’ t feel at liberty to 
answer tliat question.

Q. Do you know, or not, at present? A. I do 
not.

Q. Then your estimate of the value of Mr. McEl- 
roy’s services are based upon your finding as one 
of the essential elements of his services that he 
possesses this peculiar knowledge in reference to 
this particular process and that he utilizes it ?

A. As I said before, that would add to the value 
of his services, in my judgment.

Q. Now,Mr. Thompson, suppose as Mr. McElroy 
has testified that the patent process were sold to the 
firm of J.Horner & Company, and was their property 
and not in any degree whatever McElroy’ ŝ  and sup-
pose further, as he has testified, that he had in the 
course of two or three years made others 'equally 
familiar with that process as he himself was— (in-
terrupted). '

By Mr . E me r y  : Judge Stevens,'lie didn’ t say so.
Q. He said he could teach that process in the 

course of two or three years, so that others would 
perfectly understand it— let me put my question my 
own way and if I have misconstrued his testimony 
you can correct me. W hat then would you think 
the value of his services were worth ?

A. The value of his services to Mr. Ludlum ?
Q. No ; I am not speaking of th a t ; I am speak-

ing of the value of his services as a superintendent 
of steel works outside of that patent process. Sup-
pose it was no longer necessary to retain him as 
superintendent ?

(Objected to.)
By The  Co u r t  : That comes back, Judge, to the 

question you have just asked the witness, and 
which he says he cannot answer without an oppor-
tunity for consideration and reflection; that in mak- 
iQg up his estimate he has looked at the whole ser-
vices rendered by Mr. McElroy to J. Horner & Com-
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pany in their steel works and has not considered 
it in separate parts but as a whole ; now, you take 
him on the same question, which he very frankly 
has stated he could not answer without reflection.

Q. Do you know what this patent process is?
A. I  know of it. I have read the patent, and I 

am somewhat familiar with the process by which 
the material is manipulated.

Q. Are you familiar with that process ?
1 0  A. Somewhat.

Q. How long did it take you to acquire that fa-
m iliarity ?

A. I don’ t profess to have any fam iliarity except 
in the theory of the thing. I never saw it in opera-
tion mechanically.

Q. You don’ t know how long a practical experi-
ence would be required for a perfect practical 
knowledge of it ?

A. I don’ t believe in perfect practical knowledge 
20 on any subject in which iron is concerned.

Q. You don’ t think that such a thing exists?
A . No, sir, I do not.
Q. I will drop the word 'perfect and use the word 

ordinary, or useful knowledge, such as would ena-
ble any man of intelligence to conduct the business 
according to that process ?

A . I would not feel at liberty to answer in refer-
ence to that particular process ; I know we have 
got men in our employment who have been pud- 

30 dlers for over thirty years, -and are learning things 
every day. That process may be a singular one. I 
understand the theory of the process.

Q. W as the theory very difficult to grasp?
A. Do you mean the theory to you or to me 

when we read it ?
Q. The theory to you as a practical man ?
A. It would seem quite simple,’ but theory and 

practice are very different.
Q. Did you ever try  it practically ?

40 A. That process ?
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Q. Yes. A . No, sir.
Q. Have you a patent process in your own busi-

ness? A. No, sir.
Q. You don’ t use any patent at all?
A. No, we don’ t need them.

. Q. Now, you say that you are familiar with the 
business of J. Horner & Company; was that fam ili-
arity acquired by an actual examination of their 
works, or simply by what you have heard testified 
to here and at the trial before Judge Dixon, at Pat- 
terson, and from what Mr. Ludlum himself has 
told you ?

A. You speak of the works at Pompton, or of my 
knowledge of the firm of J. Horner & Company ?

Q. I speak of your fam iliarity with the business 
as carried on by J. Horner & Company, during 
those years from 1869 to 1874 ? 
f A. I have been at the Pompton works, sir.

Q. How often ? A, Two or three times.
Q. When? 20
A. I couldn’ t name the years I "was there, before 

Horner & Company went there, and I was there 
afterwards.

Q. Were you’ there between 1869 and 1874?
A. I couldn’ t say, sir.
Q. Then, you don’ t know' of your own knowledge 

how much business was done between those years ?
A. Not from my own knowledge.
Q. Did you talk with Mr. Ludlum on this sub- 

ject? ' 30
A. I have talked with him in a general way for 

years; I am on intimate terms with him as I am 
with a great many other steel manufacturers.

Q. Have you had conversations with him in 
reference to what Mr. McElroy should receive for 
his services during those years 1869 to 1874?

A. I have had conversations with him in refer-
ence to Mr. McElroy’ s position here and the im-
portance of it.

40
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Q. And also in reference to tlie compensation 
to which he was entitled?

A. No, sir ; he never suggested to me any com-
pensation that he thought Mr. McElroy should 
have.

Q. W ill you please state when you had that con-
versation about McElroy with him ?

A. O h ! I have had a dozen, I presume, at dif-
ferent times, it was no uncommon thing when I 

10 met Mr. Ludlum years ago, before the litigation 
commenced, to speak about his process and Mr. 
McElroy’ s connection with it.

Q. I am speaking about conversations you have 
had in reference to the object of this proceeding—in 
reference to Mr. McElroy’s recovery of additional 
compensation from the firm of J. Horner & Com-
pany.

A. I have not spoken to Mr. Ludlum on the sub-
ject ; I don’ t think I ever spoke to him on the sub- 

20 ject, or he to me, except on the day of the trial at 
Paterson, then there was some conversation passed 
between us.

Q. That’ s all.

R e-direct:
Q. Let me call your attention to one feature of 

the nature of the service of Mr. McElroy as detailed 
in his testimony, and that of Mr. Ludlum, which 
was this : that the services of Mr. McElroy in this 

3 0  manufactory were of such a character that neither 
of the partners themselves were required to exer-
cise any supervision over his wTork in the manufac-
ture, and that they were relieved from all care and 
responsibility as to that branch of their business, 
Is that the case with your superintendent?

A. I am sorry to say it is not, sir.
Q. Then what attention on the part of the part-

ners, or either of them, does your superintendent 
require ?

4q  A .  W ell, we always expect to give m o r e  or less
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attention to it, notwithstanding our superintend-
ent.

Q. And do your partners give the manufacture of 
steel more or less* of their personal attention ?

A. One of our partners is in the mill all the time.
Q. Notwithstanding the fact that you have a su-

perintendent there ? A. Yes, sir.
Q. Is he the partner who is interested in the pro-

fits ? A. He is still.
Q. And was formerly the superintendent of the ac- 1 0  

tual manufacture ? A. Yes, sir.
Q. From 1869 to 1874, I understand you to say 

that either one or two of your present partners per-
formed the services of superintendent which Mr. 
McElroy did for James Horner & Company ?

A. W e had two partners during that time, and 
they were both practical men, and they were entire-
ly in the mill.

Q. W hat share of the profits did they get during 
that time? 20

(Objected to.)

Q. Did they then do any wrork other than that of 
superintendent as your superintendent now does? 

(Objected to.)

Q. Now, during those years what wras the condi-
tion of the steel trade from 1869 up to the time of 
the panic, was it prosperous or otherwise ?

A. Very prosperous.
Q. That’ s all. 30

Re-Cross:
Q. It has been assumed by the question which 

counsel put to you, that Mr. Ludlum did not super-
intend personally the works. Now, suppose it was 
in proof that Mr. Ludlum’ s office was within a few 
steps of the factory, and that he constantly did go 
over and see how things wrere going on, would that 
niter the value of Mr. McElroy’ s services, in your 
estimation ? 40
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A. If I recollect rightly, Mr. Ludlum states that 
he had nothing to do with it.

Q. That is not what I am asking yon ; I want 
you to answer my question ?

A. If I were the superintendent, I would rather 
he should keep away.

Q. I didn’ t hear what you said ?
A. I say if I were the superintendent of those 

works I should prefer that he would keep away 
10 from them.

Q. That Mr. Ludlum would ?
A. Yes, or any other member of the firm, if I was 

held responsible.
Q. I suppose every superintendent prefers that? 

Now, Mr. Knight, just ask that question again ?
Th e  S t e n o g r a p h e r  read the question as follows:
Q. “  It has been assumed by the question which 

counsel put to you, that Mr. Ludlum did not super-
intend personally the works. Now, suppose that it 

2 0  were in proof that Mr. Ludlum’ s office was within a 
few steps of the factory, and that he constantly did 
go over and see how things were going on, would 
that alter the value of Mr. M cElroy’ s services, in 
your estimation ?”

A. It would not, sir.
Q. That’ s all.

jUe-Direct :
Q. W ould not the fact that Mr. McElroy, by the 

30 character and nature of his work, was able to re-
lieve his partners, make a difference in your esti-
mate of the compensation to which he should be en-
titled to ?

B y  t h e  C o u r t  : He has already stated that.
B y  t h e  W i t n e s s  : Yes, I stated that.
P e t i t i o n e r  R e s t s .

40



155

R o b e r t  E. J e n n i n g s , a witness produced on the 
part of the defendant, having been d u ly  sworn ac-
cording to law, deposeth and saith :

Re-Direct Exam ination , by J u d g e  St e v e n s  :
Q. W here do you reside ?
A. I live in Jersey C ity ; that is, that portion of 

Jersey City which is known as W est Bergen.
Q. And what is your business 1 
A. I am engaged in the business of manufactur- 

ing steel.
Q. Where?
A. A t the same place, W est Bergen, a portion of 

Jersey City.
Q. W hat is the name of your works ?
A. W e call it the W est Bergen Steel works.
Q. How long h ,̂ve you been engaged in the man-

ufacture of steel ?
A. Well, nearly two years ; it is two years the 

first of June since we started it. 20
Q. And before that time, what?
A. Before that time I was employed by Benjamin 

Atha & Co. of Newark, in the capacity of a sales-
man.

Q. In Newark ? A. Yes, sir.
Q. How long have you been conversant with the 

steel business ?
A. Well, I commenced to learn something about 

the steel business in about 1871, and I have been 
learning ever since. 30

Q. Were you ever employed in the factory at 
Pompton ?

A. No, sir ; but I was employed by James Hor-
ner & Co., in the capacity of a salesman.

Q. When ?
A. Well, some time in October ; I think it was 

October, 1871, until about the first of May, 1872, 
they advertised in one of the New Y o rk  papers for 
a salesman, and I replied to the advertisement, and 
received the position. 40
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Q. That was 1871 or 1861.
A. That was 1871, from the fall of 1871, to the 

spring of 1872.
Q. Then you were in the employ of that company 

while Mr. McElroy was employed as superintend-
ent? A. Yes, sir ; I was.

Q. Now, suppose a superintendent of steel works 
was employed in a factory which had a capacity of 
turning out from four to seven tons of finished steel 

10 a day, and that he employed from 60 to 75 or 80 
workmen, that the character of the steel manu-
factured was such as had been stated to you by Mr. 
McElroy this morning in your presence, how much 
would you estimate as the value of his services, 
during the years 1871, 2, 3, and 4, down to July 
1874 ?

(Objected to by petitioner’ s counsel, on the 
ground that sufficient foundation had not 
been laid for such a question to the witness.)

20 (Objection over-ruled.)

Q. I will add to that question this further thing ; 
that the superintendent which I have supposed, 
neither bought the raw material, nor sold any of the 
finished steal, but confined himself entirely to the 
practical part of the business ?

A. W ell, my opinion would be, that he was fairly 
well paid, and reasonably well paid, if he received 
a salary of two thousand dollars to twenty-five hun- 

30 dred dollars a ytar.
Q. Is that the compensation to which you would 

think him entitled at the present rate at which su-
perintendents are paid— superintendents of that 
character ?

A. I don’ t know much about what salaries super-
intendents are receiving; I know what ours is get-
ting, and I know from what Mr. Thompson has 
said this morning what his is getting ; that’ s all I 
know.

40 Q. From your knowledge, such as you have ac-



157

quired as an expert, please give me the best answer 
you can to my question?

A. Let me understand what your question is, 
Judge Stevens.

Q. Please read it ?
Th e  St e n o g r a p h e r  read the question as follows ;
“ Q. Is that the compensation to which you 

would think him entitled, at the present rate at 
which superintendents are paid— superintendents 
of that*character ? ’ ’

A. Yes, sir.

Gross-examined by Mr. E m e r y  :
Q. Your first connection with steel commenced in 

July, 1871, as salesman for J. Horner & Co. ?
A. Yes, sir.
Q. Did you go out on the road ? A. Yes, sir.
Q. To sell goods and send them in orders ?
A. Yes, sir ; I regret to say I did not send in 

many orders.
Q. I mean that was the nature of your business ; 

how long did you stay with them?
A. I was there from October to a little before 

May.
Q. Where did you go then ?
A. I went with the hardware house, in New Aork, 

of T. C. Richards & Company.
Q. As what ? A. Salesman.
Q. How long did you remain with them ?

. A- Until I went with Benjamin Atha & Com-
pany, which was the first of the following July.

Q. In what capacity ?
A. Salesman ; and then I traveled with the hard-

ware house and Benjamin Atha & Company until 
the first of January, when my connection with the 
hardware house ceased, and I became Benjamin 
Atha & Company’s salesman ; I went with Benja-
min Atha & Company, in part, in July, 1872.

Q- So that in July, 1878, you were there as a 
salesman ?

10

20

30

40



A. Up to January 1st, 1873, I was a salesman for 
this hardware house and for Benjamin Atha & 
Company, both at the same time, and after the 1st 
of January, 1873, I went with Benjamin Atha & 
Company entirely.

Q. And from time to time continued as a salesman ?
A. Yes, sir; until February, 1879— No, it was 

February, 1880, when I left him.
Q. And you then formed a partnership with Mr.

10 Spaulding? A. Yes, sir.
Q. During that time you were Mr. A tha’s outside 

man ? A. Yes, sir, I travelled and took orders
Q. That’ s all.
B y  J u d g e  St e v e n s  : I would like counsel to ad-

mit one or two facts within his knowledge. They 
are these : That at the trial of the case of Budlum 
v. McElroy before Judge Dixon, three witnesses, 
whose names counsel can give me I suppose, one of 
them Mr. McElroy, another Mr. Thompson, and the 

20 third, whose name I don’ t recollect, were examined 
on the part of the plaintiff and Mr. Ludlum himself 
only on behalf of the defendant. That Mr. Ludlum 
was represented there only by his attorney, Mr. 
Laurence. I want that fact to appear more clearly 
than it does. I desire to show that Mr. Ludlum 
only made a sham defense to the action. The infer-
ence is my own. I desire to have the fact on record. 
Mr. W right was the other witness, therefore I want 
it to appear in the case that Mr. W right, McElroy 

30 and Thompson wer$ witnesses sworn on behalf of 
the plaintiff in that case ; and that Mr. Ludlum was 
the only witness sworn on behalf of the defendant, 
and that Mr. Laurence only appeared as Mr. Lud-
lum’ s counsel.

B y  Mr. E m e r y  : I have no objection to admitting 
that, but I must ask you whether you are willing to 
admit the evidence of those witnesses and the charge 
of the Judge on the trial.

B y  J u d g e  St e v e n s  : I am not w illing to do that.
40 Mr. E m o r y  offers in evidence the iudsment re-
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covered in the case referred to, and also a letter 
from Mr. Ludlum to Mr. Ricord, notifying him that 
some persons desire him to act for them at the 
sale; also notifying him that Mr. McElroy has an 
unsettled account against the estate, and asks the 
right to bid for the property, and after paying a 
portion of the purchase money that the account 
should be settled by the Court.

By J u d g e  S t e v e n s : If this is offered, I should 
like to offer in evidence the order directing the per- 1 0  

sonal property to be sold. If the order goes in I 
shall have no objection to this as proving that Mr. 
Ludlum says that Mr. McElroy had a claim; of 
course I don’ t admit anything more.

After some further discussion, J u d g e  St e v e n s  
said: “ I now say that I only offer the order to 
overcome the effect of the letter, in case the letter 
shall be admitted in evidence, but I object to the 
letter being admitted.

(Offer overruled). 20
Case closed.

40
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PE TITIO N E R ’ S EXH IBITS. 

PE TITIO N E R  M cE L R O Y ’ S EXHIBITS.. 

E x h i b i t  N o . 1.

Steel W orks a/c— July 1, ’69, to July 1, ’74.

RECEIPTS.
DISBURSE-

MENTS.
«Hft
À
■<1« CREDTBAL

1st year  
2d year  
3d year  
4th  year  
5th  year

J u ly  ’69 to  J u ly  ’70 
J u ly  ’70 to  J u ly ’71 
J u ly  ’71 to  J u ly  ’72 
J u ly  ’72 to  Ju ly  ’78 
J u ly  ’73 to  J u ly  ’74

180,263.22
217,748.58
286,163.80
355,523.79
180,948.11

158,333.73
149,719.45
215,832.95
299,677.39
142,022.65

21,929.49
68,029.13
70,330.85
55,846.40
38,925.46

1220,647.50 965,586.17 . .1255,061.33 
1

20 E x h i b i t  No. 2.

IN V E N T O R Y  OF J U L Y  1, 1869. 

(Original to be referred to if necessary.)

E x h i b i t  N o . 3.

Judgment obtained by Joseph W . McElroy
v.

'  30 James Ludlum.

New Jersey Supreme Court.

Joseph W . M cElroy )
v. >• In case.

James Ludlum. )

Summons issued Sept. 10, 1880.
Judgment final for $21,300.06 damages, and, 

$61.84 costs.
(Judgment record as stated. Original to be re- 

4 0  ferred to if necessary.)
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DEFENDANT’ S RECEIVER’ S EXHIBITS. 
No. 1.

Extract from Journal H, page 48.

161

Steel W orks to J. W .
McElroy.

For 5 years salary to 
July 1st, 1874.

Gruaranteeed to be not 
less than $8,000 per an-
num.

further allowance to 
make his compensation 
equal to £th of the net 
profits of the business 
to be made to him.

10

15,000.00 15,000.00

 ̂Written over an erasure in the original.

20

m

80

40
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No. 2.

Copy of Page 161 of Ledger No. 5 of J. Horner
& Co.

J. W. M cE LK O Y.

10

A m t. fo rw ’d . . . . , ............................. .5,1
Sept 27 T o  expense a c ........... 9 . .

29 C a s h ......................... 1 5 1 ..
S tee lW o rk s ,H & B  i r . .

O ct. 8 Stove a c .................  10 ..
6 C a s h . . .....................1 5 5 ..

Nov.

20

D e c

1874.
Jan

M ch

30

S W ’ks, H & B . .  i ? . .
C ash  . .  ............. 159 ..S W ’k s, H & B . .  19 ..
F arm , H  &  B __ 2 1 ..
C h u rch , H & B . .  24 .. 
C a s h ....................... 163..

17
30
30 
33

59i
9

31 
31
3°
31

S
9

T o  Store. ...................  14
C ash  . . . . . . . . . . . .  173

173
Farm , H & B . . .  
C h u rch , H & B . .  3 3 ..
S teel W o rk s ........... 2 7 ..
S to re .......................  20..
F a rm .......................  2 1 ..
C a s h ........................ 17 9 ..

“   18 1..
Farm , H & B ____3 7 ..
C h u rch , H & B . .  40..
C a s h ........................1 9 1 ..

......................•I93--

Store ; 
C a s h ..

*Farm , H & B .  
C h u rch , H & B .

24..
195"
199..
203..

44..
47 '

S to re ........................  29.
C ash

Farm , H & B __
C h u rc h ...................
Store .......................
D r. M c W itc h e y ..  
C a s h .......................

Farm , H & B . .  

A m t. B rot up.

43 -
43-
53-
55-
3 3 -
3 4 -

2 19..
223..

59-

997-59
70

20.00
2.00

23-3i
10.00 

400.00
2-35

10.00
2.0010.00
4.00

15.00

40.04
200.00

50.00
10.00

4.00 
12

16.42
60

2.40
7-7310.00
4.00
2.20
5.20

25.96
20.00

• 75*0°
2.5010.00
5.00 

25.89
225.00

75.0010.00
5.00

33-751
16.00

5.00
100.0010.00

-7,493-£6

5873-
O ct 7 B y  S teel W o rk s__  10
1874.

è s i t i  17  “  “  . . . .  48.
19 O ld  S W o r k s ...  49.
23 S u t a c . . . . . . . . . . .  56.
23 C a s h .......................264.

. 9.00

.15,000.00
• 5i727-25
. 188.85
• 7 ,0 3 r .° 3

27.950.13

1874.
T o  C ash  brot up........ . 7,403.66

IVLch 31 C h u rch , B  &  H 62 . 5.00
A p i 7 S t o r e ................... 36 • 25.43

2 C a s h .................... . 100.00
13 Farm , H & B . . . 68 . 2.00II V u  ••• 68. 3-49
3° . 69 • 10.00

C h u rch , “ 72 . 5.00
22 C ash, “  . . . .241 . 100.00
24

S  W ’ks, H  &  B .
.241 * 5°
. 66 48

F arm , H & B . . 68 • 52
M a y 6 Store a c .............. 42. 27.33

7 C ash ..................... 247 . 2.00
7 Steel W ’k s ,H & B  75. 3-5°

21 C ash ..................... 251. . 100.00
21 1 ................... •253 Jfctt
31 P arm , H & B . .  

C h urch, H & B
79*. 10.00

31 82 . 5.00
31 S tee lW ’k s,H & B 75- 2.88

•Farm, H & B . . 78. 37
Tune 2 S tore..................... 46. 38.60

5 C a s h ..................... 259- . 10.00
9 “  ..................... 261. 20.00

12 263. . 20,00
17

B ills  ree’ b le ........
.265 • 7,°3I -°3

23 ■ 5° 10,337-35
23 C a s h ..................... .265 .2,600.78

27,956-i3

40
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E X H IBIT XO. 3.

Pompton, J u ly  15th, 1874.

Mrs . A l i c e  B u c k i n g h a m , Executrix.

Ma d a m  :

For your information I  Imre to advise yon that 
the assets of the firm of James Horner & Co. '

nnrf1StS/q°fn • ' Real estate at Elizabeth- 10
1 rt and Pompton, including factories and fixed 
machinery.

Personal property in and around the Steel W orks 
comprising tools and stock finished and in process. 

Personal property belonging to the farm compris- 
°  farming implements, stock crops and lumber

« t ^ t e r  shop, tools, & c„ office fixtures, stationary

Books accounts due, bills receivable liable to

m,Se-HementS’ but w hichat ^ is  date 20 
abrogate about sixty-five thousand dollars and 2°
cash about four thousand.

The Liabilities now due and payable consist of

t e d ^ C K o o o " 8Und''y Sma11 debtS’ eStima-
In addition to the liabilities above named J. Kor-

in c l ™ ’ aJe(f  d° rsers on b^ iness paper paid out
thirtv Z ,  r 1  oSmeSS t0 the «mount of about 
paid1 1 3 dollars’ which will probably all be

m !1c V l w rieS °I personal property will be fur- S° 
as th f  33 P° sslble «na will be as near correct
as they can be made.

prone°ilT°10Si 1,erewi,h a ^ e d u le  of the personal 
P Perty ln and around the steel works. .

first wan!10fcFPl̂ Ced any ValUG t0 ifc for two reas°ns, 
apnrovi u f tlme and second tlle impossibility of 
PIn v f  f " l t0 any thing like ultimate results.

LPn, ?f the comPanies liabilities for taxes ex-
es and interest amounting to nearly one thous- 40
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and dollars per month it is necessary that imme-
diate steps be taken to dispose of the partnership 
property and stop this drain upon the resources.

I invite any suggestions you have to offer and 
shall be best pleased If I can get your prompt 
written assent to some definite policy.

Yours Respectfully,
Jame s  L udlu m.

10

E X H IBIT No. 4.

“ P o mpt o n , July 23, 1880. 
“ A n d r e w  K i r k p a t r i c k ,

“ Receiver:
“  Mr. McElroy has advised me that after 

“  careful consideration and counsel, he has con- 
20 “  eluded to further prosecute his claim. W ith my 

“  knowledge -of the justice of his claim and that it 
“  never could have been placed in jeopardy but for 
“  his unfailing trust in my assurances that he was 
“  safe in the protection of the Court, I cannot will- 
“  ingly assent to your proposition of July 13th. 
“  It is too bad that a man’ s integrity and perfect 
“  faith should cause his ruin in that way. Mr. 
“  Dodd has given me his word that he would not 
“  allow any encroachment upon Mr. McElroy’ s col- 

30 “  lateral deposit until he has exhausted his remedy. 
“  I could make no appointment to meet Mr. McCar- 
“  ter until next Monday, therefore, I did not again 
“  call on him. He may advise me that I am wrong, 
“  and as I feel but too strongly the injustice which 
“  has been, done (through my carelessness, if you 
“  please) to trust my own judgment, I may change 
“  my mind when I can talk  with Mr. McCarter.

Yours truly,
“ James  L udlu m.”

40
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E X H IBIT HO; 5.

N E W  J E R S E Y  SUPREM E COURT.

Jam es  L u d l u m , surviving partner,

&c.,

against
In Case &c.

Jo s e ph  W . Mc E l r o y . 10

On filing the affidavits of James Ludlum and 
Roberts. Lawrence, showing surprise and merits, on 
application of Frederic W . Stevens, esquire, of 
counsel with the defendant, it is, on this twrenty- 
second day of December, Anno Domini eighteen 
hundred and eighty, ordered that the judgment in-
terlocutory entered by the plaintiff in this suit be 
opened, and that the defendant James Ludlum have 
ten days’ time to plead— the said defendant paying 
the costs of the plaintiff incurred in the entry of 
such judgment and in issuing of the writ of inquiry, 
and accepting short notice of trial— and serving 
copy of his plea.

J o n a t h a n  D i x o n , 
Justice Supreme Court.

Ro be r t  L. L a u r e n c e ,
A tt’ y, of D eft.

40
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EXH IBIT No. 6.
“  P o m p t o n , December 30th, 1880.

“ R o b e r t  L. L a u r e n c e  Esq.
“ Dear Sir:

“  Of the two pleas submitted for my signature I 
“  return the one pleading payment and statute of 
“  limitations for the reasons : First, as regards pay- 
“  naent, I  will not plead anything that I cannot 
“  swear to ; second, as to the statute, I am very posi- 

jq  “  tive that the record of the evidence in the McEl- 
“  roy case before master Romaine will be used to 
“  stu ltify me, as also several proceedings in the 
“  Buckingham and Ludlum cases.

“  As regards the employment of Mr. Stevens to 
“  assist you will say, that I have desired him, as 
“  Buckingham’ s counsel, to have full knowledge 
“  of the case and all I did as it progressed, and am 
“  perfectly willing to have him act with you in the 
“  interests of his client, but not on my account nor 

2q “ at my expense.
“  Let that be distinctly understood, i f  anything 

“  is said, for I prefer to deal frankly with him.
% Yours truly,

J a m e s  L u d l u m , Survivor.

E X H IBIT No. 7.
“ J a n u a r y  3d, 1881.

“  Dear S ir :
“ On.Friday last I filed in the McElroy v. Lud- 

“  lum case a plea of the general issue, and have 
30 “  served upon Mr. Emory a copy with notice of the 

“  filing.
“  In regard to the pleas of payment and the stat- 

“  ute of limitations, which I also prepared and sub- 
“  mitted to Mr. Ludlum with explanations as to 
“  their effect, the enclosed copy of the letter re- 
“  ceived from him, wdiich I send you with his con- 
“  sent, will apprise you of his reasons for not having 
“  them put in this case.

Yours trftly,
“  R. L. L aur en ce .”40
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EX H IBIT Xo. 8.
I also read this letter :
“ Dear Sir : The case of McElroy v. Ludlum has 

“ been noticed for trial at the next term of the Pas- 
“ saic Circuit. Mr. Ludlum ■ wished me to notify 
“ you of this and to say that he is perfectly willing 
“ that Mr. Buckingham should take part in the 
“ trial of the case if he chose to do so.

Yours truly,
“ F. W. St e v e n s . R. L. L a u r e n c e .”

E X H IBIT No. 9.
A p r i l  18th, 1881.

“ Ro b e r t  L. L a u r e n d e , Esq.
“ De a r  S i r :

“ Your note in reference to the McElroy suit is 
“ at hand.

“ In view of the fact that Mr. Ludlum has delib- 
“ erately refused to plead in the manner I advised, 
“ it seems to me somewhat extraordinary that I 
“ should be asked to conduot his defence or take 
“ part in so doing. A n y judgment which he may 
“ allow McElroy to obtain against him will, as I 
“ understand the matter, be purely personal, in no 
“ wise effecting Mrs. Buckingham’ s interest, or 
“ that of James Horner’ s estate.

“  Yours truly,
“  F. W . St e v e n s .”

E X H IBIT No. 10.
P o m pt o n . April 22d, 1881. 

“ F. W. St e v e n s , Esq.:
“ De a r  Si r  ;

‘ Mr. Laurence has shown me your letter 
wherein you expressed surprise at my asking 
your assistance in the McElroy case, when I had 
declined to plead as you suggested. I think you 

( ®lstake my meaning and motives, my only ob-
ject in accepting your assistance, t if you chose to

10

20

30

40
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rendei it at your client5s expense,5 was to give 
ic you and them all possible opportunity to see and 
u know m y action and evidence.

I hope you did not get the idea from my first 
overture to you (made with the above object) 

“  that I intend to combine with your clients to 
“  rob a man under the shadow of the Statute of 

Limitations, who had trusted J. Horner & Co., 
“  that may be legal, but in my humble judgment 

10 u would be dishonest, false and indecent.
u I mean to defend that suit just as far as is right 
and no farther, and to give you a chance to see 

“ that I do it.
“ Yours truly,

“ J ame s  L u d l u m.”

E X H IB IT  No. 11.

20 P o m pt o n , Nov. 21st, 1876.
Hon. J. R i c o r d  :

D e a r  S i r :

I beg leave to notify you that the following per-
sons, some of whom may be present at the sale [to-
day, have desired me to act for them and I shall 
only act as agent. It is not my intention to bid for 
myself individually at all. The parties above men-
tioned are Richard W right, Joseph W . McElroy, 
Erastus Corning, Mr. W hite, F. F. Breese, Charles 

30 Parker, James R. Thompson and C. Ludlum.
W ith  reference to the first two persons, viz.: 

Richard W right and Joseph W . McElroy, it is un-
derstood that they have unsettled accounts with the 
estate of J. H. & C. That (10) ten per cent, shall 
be deposited by them as security for any purchase 
they may make. That they shall take the goods, 
but not until their accounts have been adjusted to 
the satisfaction of the Court, nor until they have 
paid whatever sum may be found due over and 

40 above their credits. W ith  reference to Erastus
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Corning, that lie also may purchase by depositing a 
security of (10 ) ten percent., and that on the deliv-
ery of the goods the whole sum not exceeding thirty 
thousand dollars (to which sum he has limited his 
purchase) shall be applied on his mortgage claim, 
with reference to all the other parties named and 
also to myself, in case I should decide to buy any-
thing,it is understood that a ten per cent, cash pay-
ment is required and agreed to be x̂ aid down as se-
curity at the time of sale, and that all other condi- 1 0  

tions of sale are to be carried out.
On this basis a deposit is herewith made of twTo 

thousand dollars,[with the understanding that more 
shall be added to it as the sale progresses, if neces-
sary to comply with the terms heretofore stated or 
that any excess shall be refunded at the close of the 
sale.

J a me s  L u d l u m.

20

EXHIBIT NO. 1 2  F O E  CO M PLA IN AN T. 

IN C H A N C E R Y OF N E W  JER SEY.

Be t w e e n

Jo s e ph  W. Mc E l e o y ,
Complainant,

a n d

Ja me s  L u d ìl u m et a l.,
Defendants.

1

Bill to Account.
30

To the Honorable T he odore  R u n y o n , Chancellor 
of the State of New Jersey :

In equity complaining shows unto your Honor, 4 0

v
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your orator, Joseph W . McElroy, of the township 
of Pompton, in the county of Passaic, and State of 
New Jersey:

1. That he has been for many years prior to the 
death of James Horner, which took place in June, 
1874, in the employ of; James Horner & Co., who 
had been carrying on an extensive steel works in 
Pompton aforesaid. That his wages and salary had 
been from time to time, during the said employ- 
ment and anterior to July, 1869, advanced and in-
creased. That your orator believes that the suc-
cessful management of the steel works of the same 
James Horner & Co. was largely due to the atten-
tion and efforts of your orator. That he endea-
vored, by economy and strict attention to the busi-
ness of said firm, to render himself a valuable, if 
not an indispensable employe of the firm of said 
James Horner & Co. That he believes it was owing 
to his strict attention to their business that the said 
firm made him superintendent of their steel works 
at Pompton aforesaid.

2. And your orator further shows, that during 
the time of his said employment by said firm his 
wages, or salary, were always regularly settled or 
paid, until about the first day of July, A, H., 1869, 
when a new arrangement was made between said 
firm and your orator, respecting, the compensation

^  to be paid by said firm to your orator, for his 
superintendence of the Pompton Steel Works, 
to w it :

That said firm of James Horner & Co., then con-
sisting of James Horner, now deceased, and James 
Ludlum, his surviving partner, on or about the first 
day of July, A. I)., 1869, at Pompton aforesaid, 
agreed with your orator to pay him, as compensa-
tion for his superintendence of the said steel 
works one-eighth (£) of the profits of the business

40 of the said steel works, during the time he should
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be the superintendent thereof, after said day, and 
they did also, then and there, guarantee to your 
orator that the one-eighth of said profits should 
not be less than three thousand dollars in each year 
thereafter.

3. And your orator further shows, that by this 
arrangement and agreement between said firm and 
your orator, he was sure of receiving from said 
firm, during the period of his superintendence, 10 
three thousand dollars in each year, and such pro-
portion of the one-eighth of said profits as should 
appear to be annually made out of the said 
business.

4. And your orator further*Shows, that an in-
ventory was taken of the personal property of said 
firm, connected with their said steel works, on the 
first day of July, A. D., 1869, but none after that on 
date until the first day of July, 1874, and that in 20 
the meanwhile no settlement was made of his 
account with said firm respecting his said compen-
sation.

That your orator believes that the same was an 
opea or running account, and after the first day of 

a y, 1874, that he was credited the sum so as 
aforesaid guaranteed to him and paid, but he 
c aiges that the profits of the said business were 
»  unadjusted and unsettled, and the proportionate 0 
share thereof, due to him under said agreement, in 30 
excess of the sum already paid to him has never 
Deen paid to your orator.

That your orator is unable to state the amount 
sue i excess, without an inspection and examina- 

on of the books of account of said late firm, both 
1 willcl1 have been denied him.

t  ' _̂n<i y pur orator further shows, that the said 
es Ludlum is the survivor of his late partner, 40
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James Horner; that lie was, on the 17th day of 
November, 1874, appointed the receiver of the real 
and personal property of the said firm of James 
Horner & Co., by an order signed by your Honor, 
in a cause wherein Alice Buckingham is com-
plainant, and said James Ludlum is defendant, and 
as such receiver is entitled to have all the assets of 
the same in his hands for the purpose of paying 
the claims of creditors against said firm.

10

6. And your orator further shows, that the said 
James Horner left a last will and testament, wherein 
he made the said Alice Buckingham his executrix 
and sole devisee and legatee of his share of the 
property of said firm, except a small portion de-
vised to Mrs. Susan H. Ludlum, the wife of the 
said James Ludlum? That Eliza Horner and Susan 
Horner were beneficiaries under the said will in the 
share of the property of said firm belonging to the

20 said James Horner. That Eliza Horner has lately 
died.

7. And your orator further shows, that his said 
claim for said proportionate share of said profits of 
the business of said steel works, against the estate 
of said firm, is just and valid, and ought to be 
speedily ascertained and paid to him, and he be-
lieves the same cannot be less than fort y thousand

3 0  dollars.

8. And your orator further shows, that on the 
21st day of November, 1876, he was a purchaser at 
the sale of the personal property of said firm, by 
the said receiver, to the amount of nine thousand 
dollars. That he has deposited with the Master in 
Chancery, who conducted the said sale, ten per 
cent, of the amount of his said purchase as a se-
curity tlierfor, and that, under the terms and con-

40 ditions of said sale, he has no right to take the
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goods so purchased by him until his accounts with 
the said firm shall have been adjusted to the satis-
faction of this honorable Court.

9. And your orator further shows, that he has 
frequently, and in a friendly manner, applied to 
the said James Ludlum for a statement of his said 
accounts and settlement thereof, and asked him to 
permit your orator to inspect and examine the 
books of accounts of said firm, and vouchers and 
receipts given by him, and to take copies thereof, 
but the said James Ludlum has refused such per-
mission, and has and does keep said books of ac-
count, and other papers therewith, closely in his 
possession.

All which actings and doings of the said James 
Ludlum, and his confederates, are contrary to 
equity and good conscience, and tend to the mani-
fest wrong and injury of your orator.

In tender consideration whereof, and inasmuch as 
your orator is remediless in the premises in the 
courts of law, and can only have adequate rqlief in 
a court of equity, and to the end :

1. That the said James Ludlum and Susan H., 
his wife, Alice Buckingham and John M., her hus-
band, and Susan Horner, and each of shem, may 
answer upon their respective oath or affirmative, 
according to the best of their respective knowledge, 
information and belief, all and singular the premi-
ses and each fact above stated.

2. That the said James Ludlum, surviving part* 
aer and receiver as aforesaid, may account to your 
orator for his said share of said profits, so due to 
him as aforesaid.

J That said James Ludlum may be required to 
bring and produce before this honorable Court all

10

20

30

40
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the books of account of the said late firm of James 
Horner & Co., relating to the said profits, and all 
papers, documents, receipts, vouchers, etc., in any-
wise relating thereto.

4. That the said James Ludlum m aybe required 
to account for the said profits, and state the same 
before such Master as may be appointed for that 
purpose.

10
5. That the said Keceiver may, by the order of 

this Court, be directed to pay over to your orator 
the share of said profits found on said accounting 
to be due to him.

6. That your orator may have such other relief as 
the nature of his case requires, and as may be agree-
able to equity.

20
May it please your Honor to grant unto your 

oiator a writ of subpoena, issuing out and under the 
seal of^the Court, to be directed to the said James 
Ludlum and Susan H., his wife, Alice Buckingham 
and John M., her husband, and Susan Horner, com-
manding them, on a certain day and under a cer-
tain penalty therein expressed, to be and appear 
before the honorable Court, then and there to an-
swer the premises in manner aforesaid, and to stand 

2 Q to, abide by, and perform such order and decree as 
u your Honor shall make therein.

A. S. JACK SO N .
Solicitor and of Counsel with Complainant.

40
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IN C H A N C E R Y  OF N E W  JE R SE Y.

Between—
Jo s e ph  Mc E l ro y ,

Complainant,

and

James  L udlum , Receiver of Jame s  |  On Bill, &c. 
Ho r n e r  & Co., A l ic e  B u c k in g -

h a m, Executrix of Ja me s  Hor ne r , 

deceased, and J o h n  M. B u c k i n g -
h a m, her husband, et al.,

Defendants.

10

The several answer of James Ludlum, as Receiver 
of James Horner & Co., and individually, to the bill 
of complaint of Joseph McElroy, complainant. 20

1. This defendant, now and at all times hereafter 
saving and reserving to himself all manner of -bene-
fit and advantage of exception to the many errors, 
uncertainties and untruths in the complainant’ s bill 
of complaint contained, for answer thereunto, or 
unto so much and such parts thereof as this defend-
ant is advised are material for him to make answer 
unto, he answers and says :

2. That he admits it to be true that the complain- 30  

ant was empioyed for many years by the firm of 
James Horner & Co. (consisting of James Horner 
and this defendant), and up to the dissolution of 
said firm, which was caused on the ninth day of 

une, eighteen hundred and seventy-four, by the 
oath of said James Horner, and that during all 

sai time said complainant was a capable, faithful 
an valuable employee of said firm, and that his 
? s ta te d  wages were always paid him, except as 
hereinafter stated. * 40
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3. And this defendant further admits that about 
the first day7 of July, eighteen hundred and sixty- 
nine, the said firm made an agreement with said 
complainant to continue him in their employment 
as superintendent of their steel works, on the terms 
and for the compensation stated in said bill, in the 
second and third paragraphs thereof.

4. And he also admits' that an inventory was 
2 Q taken of the personal property of said firm on the

first day of July, eighteen hundred and sixty-nine, 
and none after that until July first, eighteen hun-
dred and seventy-four, and that in the meantime no 
settlement was made of the complainant’ s account 
with said firm ; and that said account remains open 
and unsettled, except that said complainant has re-
ceived payment in fu ll for so much of his said 
share of the profits of said business as is covered 
by the three thousand dollars a year, so guaranteed 

2 0  to liim, the same having all been paid ; and he says 
that the balance due to said compiainant, on ac-
count of liis said share of the profits of said busi-
ness, can only be ascertained and determined by a 
careful investigation and examination of the books 
of said firm, and of the business carried on by 
them during the continuance of the said arrange-
ment with complainant, but he denies that there is 
any such sum due to the complainant as forty thou-
sand dollars, as stated in said bill.

30
5. And this defendant further says, that he was 

appointed receiver of the firm of James Horner & 
Co. by the Chancellor of New Jersey, in a cause 
depending in this Court, wherein Alice Bucking-
ham, executrix of James Horner, and John M. 
Buckingham, her husband, are complainants and 
this defendant is receiver by an order made in said 
cause, bearing date on the thirteenth day of No-
vember, eighteen hundred and seventj^-four, and

4 0  since that time has had possession of or control
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over the books of account of the said firm ; and lie 
says that he has been unwilling to state and adjust 
any account with said Joseph McElroy, of the mat-
ters concerning which he has filed his said bill, be-
cause the said Alice Buckingham, as executrix of 
the said James Horner, deceased, and her said hus-
band, are opposed to the allowance of anything to 
said complainant on account of his said claim, and 
deny that there is anything due him thereon, and 
this defendant has therefore considered it his duty i q  
as receiver and surviving partner of the late firm of 
James Horner & Co., not to undertake to adjust or 
settle said claim, but to require the complainant to 
establish his claim, if any he lias, by judicial pro-
ceedings which will be binding and conclusive upon 
all parties concerned. And defendant says that the 
course thus adopted by him was with the approba-
tion of the Court under whose orders he was and 
still is acting as receiver.

20
. 6. And this defendant further says, that he will 

at all times be ready and willing to produce all 
books and papers in his possession or under his 
control, having any bearing on the matters in con-
troversy in this cause, and to give all proper aid 
and assistance in the examination of said accounts, 
and the ascertainment of the amount due complain-
ant, if anything, with as little delay and expense 
as possible. That he has prepared a detailed state-
ment of all transactions of the business referred to, 3 0 
which he believes will greatly shorten and facilitate 
said examination, and he joins in the prayer of 
said bill that an account may be taken of the 
amount due complainant, and that if anything be 
found due him, this defendant as receiver may be 
authorized to pay it.

. 7- which matters and things this defendant 
is ready to aver, maintain and prove, as this Court 
may direct; and he humbly prays that he may be 40
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hence dismissed, with liis costs and charges in this 
behalf most wrongfully sustained.

N e w  J e r s e y . )
Co u n t y , j ss‘

James Ludlum, the above defendant, being duly 
sworn, on his oath says, that the matters and things 
in the foregoing answer contained, so far as relate 

1 0  to his owii acts are true, and so far as relate to the 
acts of others he believes them to be true.

Subscribed and sworn to be- ) 
fore me, March24th, A. D. >
1877, at Newark. )

IN C H A N C E R Y OF N E W  JER SEY.

2 o Between—
Jo s e ph  W . MoE l ro y , l

Complainant, j
■ l  On Bill, &c.

' ana \

'  Ja me s  L u d lu m and others,

Defendants.

_____ — __________ :___  1

The answer of Alice Buckingham and John M. 
Buckingham, her husband, to the bill of complaint 
of Joseph W . McElroy^ complainant:

These defendants, now and at all times hereafter 
saving and reserving to themselves all manner of 
benefit and advantage of exception to the many 
errors and insufficiencies in the complainant’s said 
bill of complaint contained, for answer thereto, or 
unto so much and such parts thereof as these defen-
dants are advised is material for them to make an- 

40 swer unto, answer and say, that they admit that the
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/said complainant was employed for many years by 
the late firm of James Horner & Co., and that his 
salary had been, from time to time, increased prior 
to 1860, and that such salary was always regularly 
paid till Ju ly  1, 1869 / but these defendants have 
no knowledge o f  any new arrangement made with 
the complainant respecting his compensation at or 
after that time, and do not believe that any such 
arrangement was in fa c t  made, and they leave him  
to make such proof thereof as he may be able to do.

And these defendants, fu rth er answering, say 
that they have caused the books o f said firm  to be 
examined, and have fo u n d  no trace o f  any such 
new arrangement or agreement as is set forth  in  
said bill, in  any o f  the books o f  said firm, during  
the existence thereof, and they believe and charge 
that no such agreement was made ; and that they 
.find by said books that he was p a id  by the said  
James Ludlum , surviving partner, after the death 
of said James Horner, the sum o f upwards o f  

fifteen thousand dollars, being his salary at the 
rule o f three thousand dollars per year, from  the 
first day o f  July, 1869, to the dissolution o f  said  
firm, and. these defendants charge that such p ay-
ment was iii f u l l  f o r  cdl moneys due to the said  
complainant from  said firm .

And these defendants admit that no inventory of 
the estate of said firm was taken after the first day 
of July, 1869, while the said firm existed, and they 
admit that no attempt was ever made to adjust or 
settle the profits of said business, but they deny 
that if any such agreement was made as stated in 
said bill, there was any amount due to the com-
plainant for any proportionate share of said profits.

And these defendants, further answering, say 
that they admit that James Ludlum was appointed 
receiver of said partnership estate after the death 
of the said James Horner, and that the said James 
Horner left a W ill, wherein lie made this defend- 
an,> Alice Buckingham, the sole executrix.

10
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And these defendants, further answering, say 
that it is true that the complainant bought a large 
quantity of personal property at the sale thereof, 
but not from the said receiver, but from Frederick 
W . Ricord, a Master appointed by this Court, and 
paid ten per cent, on said purchase ; and they 
admit that he has no right to Jake the said goods 
until he shall pay the full price thereof, but they 
deny that he has any right to set off his said pur- 

10 chase against any alleged claim on said estate, be-
cause they say that the said estate, in consequence 
of the acts of the said James’ Ludlum, is likely to 
prove wholly insolvent and insufficient to pay the 
just debts thereof.

A nd these defendants deny that the said James 
Ludlum  has refused to'permit the said complain-
ant to examine the hooks and- papers o f  said firm, 
and they charge that the complainant has not only 
had f u l l  access to and knowledge o f said hooks, 

20 but the said James Ludlum  being indebted to the 
said firm  in the sum o f about seventy-five thousand 
dollars, with interest from  June 9th, 1874, and 
being wholly unable to pay the same, has combined 
with the said complainant to aid him in enforcing 
his unfounded claim against said estate, and is 
endeavoring to establishing the same to the injury 
o f the said defendants, f A lice Buckingham and 
Susan Horner, the devisees o f said James Horner, 
who will be entitled to receive the whole surplus of 

30 said estate after the payment o f  the debts thereof; 
and they f  urther charge that the complainant and 
the said James Ludlum  have conspired together to 
absorb and dispose o f  the entire property o f said 
estate, to the in jury  and exclusion o f the said 
legatees, and that the claim set up in the complain-
a n t s bill is a part o f  said scheme and combination,
and that the said claim is unjust and unfounded, 
and ought not to’ be allowed.

And these defendants deny all unlawful combin- 
40 ation and confederacy in said bill charged, without
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I

this, that any other matter or thing in said bill con-
tained and not herein or hereby well and sufficiently 
answered, confessed or denied, is true to the knowl-
edge of these defendants.

All which matters and things these defendants are 
ready to aver, maintain and prove, as this Honorable 
Court sliall^ direct, and hum bly pray to be heard 
and dismissed, with their costs and charges in their 
behalf sustained.

A. Q. K E A S B E Y  & SONS, 1 0

Solicitors and of Counsel with said Defendants.

St a t e  o f  N e w  Y ork , )
City of New Y ork, j ss>:

Al i c e  B u c k in g h a m  and J o h n  M. B u c k i n g h a m, 
being duly sworn, on their oaths say, that the mat-
ters and things set forth in the foregoing answer, so 
far as they relate to their own acts, are true, and 
so far as they relate to the acts of others they be-
lieve them to be true. 20

A L IC E  BUCKIN GH AM .

Sworn and subscribed this )
day of March, 1877, before me. f

30

40



182

IN C H A N C E R Y  OF N E W  JE R SE Y .

B e t w e e n

J o s e ph  W . Mc E l r o y ,

Complainant,
*and

J a me s  L u d l u m  and aL,
Defendants.

Final Decree.

This cause coming on to be heard before the Hon-
orable Amzi Dodd, Special Master, in the presence 
of John R. Emery, of counsel with the complain-
ant, and Anthony Q. Keasbey, with the defendants, 
Alice Buckingham and JohnM . Buckingham, and 
the pleading, depositions, exhibits and proofs, and 
the arguments of the respective counsel, being 

2d heard and considered, and it appearing that the 
complainant is not entitled to the relief sought and 
prayed for by him in his said bill of complaint.

It is, on this thirtieth day of Apri], A. D. eighteen 
hundred and seventy-nine, ordered, adjudged and 
decreed that complainant’ s bill be and the same is 
hereby dismissed, but without costs.

THEODORE RU N YO N , C.

I respectfully advise the above decree.

30 AM ZI DODD,

Advisory Master.
April 30, 1879.

A  true copy.
H. S. L i t t l e , Clerk,

40
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E X H IBIT Xo. 13.

A l ic e  B uck in gh a m

1)8. I"

Jame s  L u d l u m.
j__________ _______________ J

On hearing on petition of Joseph W . McElroy 
and answer of receiver and proofs taken in open 
court.

Me . Jo h n  R. E me r y , for Petitioner.

Mr . F re de ri c k  W . St e v e n s , for Receiver.
Van  F l e e t , Y . C.

The questions now before the court for decision 
arise on a petition presented, in this suit, by Joseph. 
W. McElroy, praying [that an order may be made 
directing the receiver appointed in this cause to 
pay to him the sum remaining due on a judgment re-
covered by him against James Ludlum as surviving 
member of the firm of James Horner & Company. 
For many years prior to the 9th of June, 1874, 
James Horner and James Ludlum were engaged, as 
copartners in the manufacture of steel, atPompdon, 
in the County of Passaic, under the name of James 
Horner & Company. On the date last named the 
partnership was dissolved by the death of Mr. 
Horner. Mr. Horner left a will, by which, after a 
few unimportant gifts to others, he gave the whole 
residue of his estate to his daughter, Alice Buck-
ingham. Very soon after the death of Mr. Horner 
serious disputes arose between Mrs. Buckingham 
and Mr. Ludlum, and in August, 1874, Mrs. B uck-
ingham filed a bill in this court asking for the 
appointment of a receiver of the partnership assets, 
also for an account and settlement of the partner-
ship affairs, and after the debts of the firm were 
paid that the surplus assets might be divided. On 
this bill an order to show cause was granted, and

10
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after Ludlum liad put in his answer, and both 
parties liad been fu lly  heard the court made an 
order, bearing date November 17, 1874, appointing 
Ludlum receiver, with power to collect and receive 
all moneys and other property belonging to the 
firm, and out of the proceeds of the j>roperty of the 
firm, to pay the debts of the firm, and to take and 
retain posession of the property, with a view to the 
ultimate settlement of the affairs and business of 

10 the firm under the direction of the court.
The petitioner, Joseph W . McElroy, acted as 

superintendent of the steel works of the firm from 
July 1, 1869, to the date of its dissolution. The 
service thus rendered, he claims, was rendered, 
under a contract, by which the firm agreed, that he 
should be entitled to receive, as compensation for 
his services, one-eighth of the yearly profits made 
in the manufacture of steel, they guaranteeing that 
his share of the profits should not, in any year, 

20 he less than $3,000. It is admitted that the con-
tract was not in writing, and that it was made some 
time before lie commenced service under it, so that 
it was not performable within a year of its date. 
The petitioner, in 1877, brought an action, in this 
court, against Ludlum and the other persons in 
interest, on the alleged contract, asking an account 
of the profits. Ludlum answered admitting the 
contract; Mrs. Buckingham, by her answer, denied 
it, and on the issues thus raised, this Court, and the 

30 Court of Errors and Appeals both decided, that the 
petitioner was not entitled to an account. The de-
cision of both Courts was put upon two grounds: 
first, that a definite and complete contract, such as 
would entitle him to an account, was not proved 
and second, if it had been, it could not be enforced, 
it being invalid by the statute of frauds.

M cElroy  v. Ludlum , 5 Stew., 828.

4 0  The petitioner subsequently, on the 10tli of Sep-



tember, 1880, brought an action at law against Lud- 
lum as surviving partner, and declared on a quan-
tum meruit. Mrs. Buckingham was notified of this 
suit by Ludlum and requested to defend it, at her 
own expense, and she consented to do so, but on 
Ludlum’s refusing to put in the pleas which her 
counsel advised were necessary to a proper defence, 
she declined to interfere. Ludlum interposed a 
plea of the general issue, and on the trial of the 
action, a judgment of over $2 1 ,0 0 0  was recovered, 4 0  

The petitioner has attempted to enforce his ju d g -
ment. He has succeeded in collecting $1,600, but 
the proofs render it clear, that this is all 
he can, at present, get by means of legal 
process. He has exhausted his legal remedy.
His [debt, he claims, is a liabilty of the firm* 
and should, on the plainest principles of justice, 
be paid out of the firm assets. A ll the firm assets 
are new in this Court,and he asks the Court to apply 
so much of them, as may be necessary for that pur- 2 0  

pose, to the payment of his debt.
The fact that the petitioner’s services were ren-

dered under an invalid contract, does not, in the 
slightest degree, impair his right to recover their 
reasonable value, for it is a well established legal 
principle, that where one person renders valuable 
services to another, under a contract, invalid by the 
statute of frauds, and the person to whom the ser-
vices are rendered, after getting them, refuses to 
perform his part of the contract, the person render- 3 0  

ing the services may, in such event, treat the con-
tract as a nullity and recover the value of his ser-
vices in an action on the quantum meruit. Smith 
v. Smith's Admr., 4 Dutch, 208; R utan  v. Binch- 
man, 1  Vr., 255; Me E lroy  v. Ludlum , 5 Stew.,
828. This principle, it will be observed, is both 
just and logical. It is just, because it prevents the 
person to whom the services were rendered, from 
getting them without making compensation ; and 

.it: is logical, because his promise, being invalid, is 4 0
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no promise in law, and the matter stands, there-
fore, just as it would if the services had been ren-
dered in the absence of an express promise.

Nor do I think the petitioner’ s right to recover in 
this proceeding is at all affected by the judgment 
of dismissal pronounced against him in his action 
for an account of profits. There can be no doubt, 
that a prior judgment, pronounced by a competent 
Court, between the same parties on the same cause 

1 0  of action, and which decides the merits of the cause 
of action, is conclusive upon the parties, and a com-
plete bar to a subsequent suit. But here, it will be 
seen at a glance, that the two actions of the peti-
tioner stand upon grounds fundamentally different. 
In the first he was seeking to enforce an express 
contract, which entitled him to a specific share of 
the profits regardless of the value of the services lie 
had contributed in earning them ; while that which 
he is now prosecuting is based exclusively on the 

2 0  fact that he has rendered valuable services to this 
firm, at their request, without stipulation as to 
price, but under a promise, implied by law, that he 
should be paid what his services were reasonably 
worth. A  judgment in the first case adjudging 
either that the contract on which that suit was 
founded, was not proved, or that the contract was 
invalid, it is obvious, could not touch even collater-
ally  the question whether the petitioner had ren-
dered services for which in justice he ought to be 

30 paid. The petitioner’ s present claim is unaffected 
in any way, in my judgment, by the judgment pro-
nounced against him in the previous suit.

Nor do I think it can be held, that the judgment 
recovered by the petitioner at law, against the sur-
viving member of the firm, binds or concludes the 
receiver or Mrs. Buckingham. It is, however, ad-
missible in evidence for the purpose of showing 
what steps have been taken by the petitioner, by 
means of legal remedies, for the enforcement of his 

40 debt, and also to show that he has successfully ex-
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hausted tlie means provided by the law for its col-
lection. As a general rule, a judgment concludes 
parties and privies, but not strangers. And by 
parties is meant all those who had a right to make 
defence, or to control the proceeding, and to appeal 
from the judgment. Persons not having these 
rights are regarded as strangers. And by privies is 
meant such persons as are privies in estate, as 
donor and donee, lessor and lessee, and joint 
tenants; or privies in blood, as heir and ancestor, 
or administrator and intestate; or privies' in law, 
where the law without priority in blood or estate, 
casts land upon another by escheat. Taking this 
as the rule of decision, it is clear that the receiver 
and Mrs. Buckingham stand as strangers to the pe-
titioner’ s judgment, and in this proceeding may 
lawfully contest both his right and the amount of 
his debt. Chancellor W alworth twice decided that 
a judgment against the surviving partner did not 
bind the representatives of the other partner. 
Smithy. Ballantyne, 1 0  Paige , 103/ Orphan House 
v. Lawrence, 1 1  Paige, 83.

The case stands then in this position : the peti-
tioner has rendered valuable services to this firm, 
for which, he alleges, he has not been paid ; he has 
established his debt against the surviving partner 
by a judgment at law, and has unsuccessfully ex-
hausted all the means the law provides for its en-
forcement ; this Court, at the instance [of the rep-
resentative of the deceased partner has taken pos-
session of all the firm property and it is now sub-
ject to its ord er; the petitioner’s debt, if honest 
and̂  legal, is a valid charge, both at law and in 
equity, against the firm assets, and ought to be 
paid out of them ; they can only be reached through 
the intervention of this Court. In this condition 
of affairs, it seems plain, that, in order to prevent 
a failure of justice, this Court is bound to hear the 
petitioner’s appliances, and if his debt is found to 
be just and legal, !o direct its payment.
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No objection is made to the method in which the 
petitioner seeks relief. It is not insisted that relief 
of the nature asked can only be given in a suit reg-
ularly brought, to which all persons in interest are 
made parties and afforded an opportunity to make 
defence. In addition to those already discussed, 
the petitioner’s application is mainly resisted on 
two grounds: first, that he has already received 
full compensation ; and second, if he has not, his 

1 0  remedy is barred by the statute of limitations.
Compensation to the extent of $3 ,0 0 0  a year has 

already been made. This, it is insisted, is all the 
petitioner’ s services are reasonably worth. I can-
not concur in that view. Careful and patient con-
sideration of the evidence has produced a strong 
conviction in my mind that his services were worth 
more and would readily have commanded more in 
a rival establishment. A t the time of the com-
mencement of his services in 1869, he had been a 

2 0  "worker in iron for over twenty-five years ; he had 
invented and patented a process for making steel 
from pig iron ; the firm had become the owners of 
the patent, but found that others could not use it 
as skillfu lly and advantageously as he could ; just 
before the commencement of his service, the peti-
tioner had determined to leave the firm and go to 
Connellsville, Pa., and take service in Steel Works 
there, in which he had a pecuniary interest; lie 
abandoned this project, at the instance of the firm, 

30 and on the faith of their offer. The services he 
rendered the firm was skilfull, constant, faithful 
and highly beneficial; under his superintendence 
the capacity of their works was enlarged and their 
product increased ; he supervised the process of 
manufacture from its inception to completion; so 
great was the confidence of his employers in his 
sk ill and judgment that neither gave any atten-
tion to that department of their business 
which was conducted under his manage- 

40 ment. No fault is found either with the quality or
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extent of his work. It is admitted that he was 
skillful and faithful, and that his services were very 
valuable. This being so, the question is, what does 
lie reasonably deserve to have ? If the services ren-
dered were such as are in general demand, their 
value may be shown by proof of what is usually 
paid for like services to others, possessing similar 
skill, experience and judgment. The customary 
rates are then the criterion of market value. In 
such cases, the Court may properly receive evidence 1 0  

of the compensation paid to others, possessing like 
qualifications for similar services. Such evidence 
has been offered in this case. This evidence, con-
sidered in connection with that which shows the 
character and extent of the petitioner’s services, 
has strongly persuaded me that he fairly deserves 
to have a compensation of $4,000 a year. His ex-
perience and skill would, I am convinced, have 
commanded an annual salary of that amount in 
almost any rival establishment. My mind lias hesi- 20 
tated between the sum just named and a larger one.
His services were unquestionably of great value ; if 
they were not the main cause of the firm’ s prosper-
ity, they contributed largely to it ; they were ren-
dered, as I believe, under a confident expectation 
that he was entitled to participate in the success of 
the business, and the greater its success, the larger 
his compensation would be. His hopes naturally 
stimulated his zeal and induced him to do his 
utmost. I am not sure that the sum allowed 3 0  

affords adequate compensation, but, after much re-
flection, I am satisfied it more nearly approaches 
what is just and fair, under the circumstances, than 
eith.er a larger or smaller one.

The remaining question is: Is the petitioner’s 
remedy, against the partnership assets*, in the hands 
°f the Court, barred or not by lapse of time ? His 
debt was in full force, and his cause of action per-
met when this Court took possession of the partner- 

ship assets. His term of service commenced July 4 0



1 st, 1869, and closed June 9th, 1874, and the re-
ceiver was appointed November 17th, 1874. As al-; 
ready stated, the order appointing the receiver 
empowered him to pay the debts of the firm. In 
this respect, it followed the prajTer of the bill. It 
will be remembered that Mrs. Buckingham, by her 
bill, among other tilings, asked that Ludlum should 
be required to account that the partnership affairs 
might be settled, and after the debts of the firm 

1 0  were paid, that the surplus assets might be divided. 
Now, if the order appointing the receiver created a 
trust in favor of the creditors, it is entirely clear, I 
think, that their debts were relieved from the oper-
ation of the statute of limitations. The trust was 
one which this Court alone could administer and 
enforce. Not a penny of the money realized from 
the trust property could be applied except in ac-
cordance w ith the orders of the Chancellor. The 
rule is settled. Trusts which are not cognizable at 

20 law, but fall within the proper, peculiar and exclu-
sive jurisdiction of Courts of Equity, are not subject 
to the statute of limitation. Wanmaker v. Van 
Buskirk, Sax., 691; Marsh v. Oliver, 1  McCart., 
262; McOlane" s Adm inistratrix v. Shepherd's Ex-
ecutrix, 6  0. E . Green, 76. Chancellor Kent de-
fined the rule as follows: “ The trusts which are 
not within the statute of limitations are those 
which are the creatures of Courts of Equity, 
and not within the cognizance of a law Court, 

3 0  -and that as to those other trusts, which are 
the ground of an action at law, the statute is, 
and in reason ought to be, as much a bar in 
one Court as in the other.”  (Kane v. Bloodgood, 
7  Johns. Ch., 113). And Judge Story, in speaking 
on the same subject, said : “  As to cases of merely 
constructive trusts, created by Courts of Equity, or 
cases which are treated, for some purposes, as im-
plied trusts, to which, however, legal remedies are 
applicable, the doctrine cannot be admitted thntthe 

4p statute of limitations does not embrace them.
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Robinson v. Hook, 4 Mason, 152. Now, it is un-
doubtedly true, as a general rule, that the mere ap-
pointment of a receiver does not suspend the opera-
tion of the statute, or vary the position of the par-
ties to the litigation under it. (Harrisson v. D u - 
ignan, 2 Dru. and War., 301). But it is also true 
that when it is necessary for the Court to protect 
its jurisdiction, and accomplish the purposes for 
which it took charge of the subject in dispute, it 
will hold that its interference suspended the opera- p) 
tion of the statute, and it will adjudge the rights of 
the parties, as they stood, at the time its jurisdic-
tion attached. ( Wrixon v. Vize, 3 D ru , and War.,
123). In this case, it wall be observed, the Court 
did something more than it ordinarily does in such 
cases, simply take charge of the property in dis-
pute, pending the litigarion, to provide for its 
safety and see that it is preserved. A t the instance 
of tors. Buckingham, and with the consent of Lud- 
lum—for the order appointing him receiver was 2 0  

made with his consent— the Court took charge of 
the partnership effects for the purpose of liquidat-
ing the partnership affairs ; to collect the assets, to 
pay the debts, ascertain the surplus remaining for 
distribution and the rights of the parties therein 
and making final distribution. Suppose this had 
been effected by a voluntary arrangement betwreen 
the parties, expressed in writing and properly ex-
ecuted., can it be doubted that a trust would have 
been created in favor of the creditors which would 30 

have relieved their debts from the operation of the 
statute ? The Supreme Court of Pennsylvania ex-
pressly decided, in Heckef s Appeal, 24 Penn St.,
482, that where a debtor makes an assignment of all , 
his estate, for the benefit of his creditors, an ex-
press trust is created in behalf of his creditors which 
relieves their debts from the operation of the stat-
ute; and that the assignor cannot set up the bar of 
the statute against a debt which was alive when the 
assignment was made, but was not paid until after 4 0

D0W Jersey State Ubraiy
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it had been due more than six years. Judge Wood- 
ward, in delivering the opinion of the Court, said:
“  W e are of opinion the statute of limitations has 
no application here. This was a direct and continu-
ing trust, and was exclusively cognizable in a Court 
of Equity. Such a trust is not touched or affected 
by the statute of limitations.”

The.judicial action taken in the case under con-
sideration effected, substantially, the same result 

1 0  that a debtor, who makes an assignment for the 
benefit of his creditors, accomplishes by his own 
voluntary act. He makes over his property in 
trust, first, for the payment of his debts, and second, 
if anything shall be left, that it may be returned to 
him. The Court here, at the instance of the liti-
gants, sequestered the partnership property, first, . 
for the payment of the debts of the firm, and sec-
ond, to enable it to adjust the rights of the parties 
in the surplus assets, and then make a division of 

2 0  them in accordance with such adjustment. Can it 
be successfully contended that such a sequestration, 
because it is effected by judicial action taken in the 
due course of the administration of justice and with 
the consent of the litigants, is less effectual for the 
protection of the creditors, whose right it was, at 
the time of the sequestration, to look first, and to 
the exclusion of all others, to the property seques-
tered, for the payment of their debts, than a volun-
tary assignment, made for the same purpose, would

3 0  be ? I do not think it can.
But, whether the action of the Court created a 

trust or not, it is clear, I think, that, in taking pos 
session of the partnership property, the Cour 
changed the remedy of the creditors agaios 1 

assets, from a legal to an equitable remedy. e 
the assets were in Court, they could not be reac ie 
or touched except by permission of the Chancel o ; 
No action at law would lie against the Receiver, o 
the debts, of the firm, nor could such an action _ 

4 0  maintained against the representative of the
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ceased partner, and a judgment against the surviv-
ing partner would be utterly ineffectual against the 
property under the control of this Court. No levy 
could be made upon it without the permission of 
the Ghancellor. It may safely be .said then, that 
after the partnership assets were in Court the rem-
edy of the creditors of the firm against them was 
exclusively equitable. To such remedies the stat-
ute of limitations does not apply. Courts of Equity 
are not within the terms of the statute, and while 
they follow it by analogy, and have adopted as a 
rule, the limit of six years, in analogy to the stat-
ute, as the time within which a suitor, in certain 
cases, must bring his action, yet they do not adhere 
to it so inflexibly as to feel obliged to deny relief to 
every suitor who asks their aid after the expiration 
of the limited time. The rule on this subject is ex-
pressed as follows by one of the Vice Chancellors 
of England: “ W here the circumstances of the 
case are such as to make it against conscience to 
apply the rule founded upon this analogy, the 
Court will not enforce it. It has been said, that if 
a creditor files a bill on behalf of himself and 
others, and permits it to be dismissed before decree, 
the statute would apply. I dissent from this pro-
position, for I think that the Court would protect a 
creditor against an accident of that kind. I have 
no doubt that, if a creditor intended to file a. bill, 
and.it appeared that the rule adopted by analogy 
to the statute would affect his demand, but that a 
bill had been filed before, by another creditor, and 
that he had, in confidence that the former suit 
would be prosecuted, abstained from filing his bill, 
the Court would not apply its rule.”  (Sterndale v . 
HanJcinson, 1  Sim., 398.) Lapse of time does not 
bar the debt, but simply the remedy, and in decid-
ing whether the creditor has lost his remedy or not, 
Courts of Equity generally govern their action by 
the principle laid down by Lord Camden, in Smith 
v- Slay, 3 Bro. C. C., 639 : “ A  Court of Equity,
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which is never active in relief against conscience or 
public convenience, has always refused its aid to 
stale demands, where the party has slept upon his 
rights, and acquiesced for a great length of time. 
Nothing can call forth this Court into activity but 
conscience, good faith and reasonable diligence. 
W here these are wanting, the Court is passive and 
does nothing.”

The proofs show, I think very clearly, that since 
1 0  the dissolution of the firm the petitioner has neither 

slept upon his rights, nor been slothful in their 
pursuit. Indeed, the judicial records of the State 
bear testimony, that since 1877 he has 
been engaged in an almost constant struggle 
in the Courts to secure their vindication. 
Prior to that time he had been lured into 
inaction. Mr. Ludlum swears, that after his ap-
pointment as receiver, the petitioner delayed pre-
senting his claim, in legal form, at his request, ana 

20 ripon his representation that the Court would give 
it attention at the proper time. This representa-
tion may have been unauthorized and Mr. Ludlum’s 
promise without legal force against the persons 
standing in the rights of his deceased partner, but, 
upon the question whether the petitioner has been 
guilty of such laches, as should in conscience bar 
his remedy, they are of the utmost importance. 
The evidence shows that the petitioner has not 
lacked diligence ; he has been vigilant, but mis- 

3 0  taken. A t the outset he misconceived his remedy, 
but for that the questions now before the Court 
would have been settled long ago. To declare, in 
such a case, that the suitor is barred of his remedy, 
by his laches, would, according to my judgment, 
be an abuse of the rules of justice.

But another rule of equity jurisprudence, perti-
nent to the question under consideration, remains 
to be mentioned. It has long been settled, that a 
creditor of a firm may h rve relief in equity, for the 

40 payment of his debt, against the separate assets left
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by a deceased partner, if the surviving partner be 
insolvent and the firm assets exhausted. Lord 
King so held as early as 1692. Lane  v. Williams, 
2 Vern., 277 and 292. LordElden recognized this 
doctrine in Gray v. Chi swell, 9 Ves., 118, and in ex 
parte Kendall, 17 Ves., 513, and Sir W illiam  Grent 
affirmed it in Levaynes v. Noble, 1  Mer., 564. And 
Chancellor Kent applied it, in all its length and 
breadth, in Hamersley v. Lambert, 2  Johns. Ch., 
508. There the firm was dissolved in 1803, by the 
death of one of the partners. The surviving part-
ner made a payment on account of the complainant’ s 
debt in 1806, and on January 1 st, 1807, admitted 
the sum remaining due at that date, and in October, 
1807, was discharged under the insolvent laws of 
the State of New York. In 1809, the guardian of 
two of the infany heirs of the deceased partner, 

J3aid certain moneys into Court belonging to his 
wards, which were afterwards invested in public 
stocks. In May, 1814, eleven years after the dis-
solution, the complainant filed his bill, asking a de-
cree that his debt be paid out of the public stocks 
which from the time of their purchase remained in 
Court. The Chancellor, after recognizing the doc-
trine established by the prior adjudication, said, 
“ that delay, nor lapse of time,nor dealing with the 
survivor, nor calling for and receiving part of the 
debt from the survivor, amounted to a waiver or 
bar of the complainant’ s remedy against the assets 
in Court,”  and he made a decree directing the pay-
ment of the complainant’ s debt out of the fund in 
Court. And Lord Cottenliam, in a more recent 
case, seem to have been, of opinion, that the repre-
sentatives of a deceased partner could not success-
fully set up the Statute, against a creditor of the 
firm, so long as the surviving partner had a right to 
call upon the estate of his deceased partner to con-
tribute to the discharge of the liabilities of the 
firm. In Wutter v. Junes, 4 Myl. and Cr., 1 1 0 , he 
said: “  W hen the simple case shall occur of the
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representatives of a deceased partner setting up the 
Statute of Limitations against a claim by a creditor 
of the firm, it will be to be considered whether such 
a defence can prevail whilst the surviving.partner 
continues liable, and the estate of the deceased 
partner continues liable to contribute at the suit of 
the surviving partner. If the equity of the cred-
itor to go against the estate of the deceased 
partner is founded upon the equity of the surviving 

1 0  partner against that estate, it would seem that the 
equity of the creditor ought not to be barred, so 
long as the equity of the surviving partner con-
tinues, as that would be to create that circuity 
which it is the object of the rule to prevent.”  It is 
a familiar principle of equity that a creditor may 
in collecting his debt, avail himself of all the securi-
ties and remedies of his debtor. This is the doc-
trine which I think the Court would be bound to 
apply if the petitioner was here seeking relief, not 

2 0  against the partnership assets, but against the sepa-
rate estate of James Horner, deceased. • His 
present position I think, gives him higher and 
stronger equities. He is here seeking relief against 
the fund which,, by law and by right, stands pri-
marily liable for the payment of his debt, and which 
would ultimately have to pay it, even if it were 
possible for him to collect in the first insiance from 
some other source. This being so, I think it would 
be a denial of justice to refuse him relief.

30 There can be no doubt under the rule laid down 
in Toddy. Rafferty'' s Admnrs., 3  Stew., 257, and in 
the same case on appeal, 7 JStew., ?62, that for any 
payment Ludlum has made, or may hereafter make, 
in discharge of the petitioners’ debt, he will be en-
titled to allowance for in the final settlement, for it 
was there held, that one partner cannot set up the 
bar of the statute against the other in a case wdiere 
there have been dealings, in respect to the partner-
ship affairs, within six years, whether they consist 

40 in the conversion of assets into money, or the ap-
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plication of assets in discharge of liabilities ; and 
that the statute does not begin to run against each 
item from the time it becomes part of the account, 
but if part of the account be within six years, that 
part draws after it the items before six years, so as 
to protect them from the operation of the statute.

The petitioner is entitled to relief. In my judg-
ment he reasonably deserved to have $4 ,0 0 0  a year 
for his services, amounting in the whole to 
$19,766,68. Of this sum he has already received io 
$15,000, leaving $4,760,68 still due. For this sum 
with interest, he is entitled to an order, together 
with costs.

E X H IBIT No. 14.

IN C H A N C E R Y OF N E W  JE R SE Y .

Be t w e e n —

.Alice  B u c k i n g h a m , Executrix of 
Ja m e s  H o r n e r , dec’ d,

Com nil I 0n Bill> &c*> ^OmpiC, | and Petition Jo-

and
i seph W. McEl- 
I r o y  for payment 

of damages.

J a m e s  L u d l u m ,

Deft.

20

30

This matter coming on to be heard before his 
Honor, Abraham V. Van Fleet, Vice-Chancellor, 
^Pon the petition of Joseph W . McElroy, the rule 
to show cause granted therein, the answer [of the 
respondent Andrew Kirkpatrick, the Receiver ap-
pointed in the above cause, and upon proofs taken 
eiore the Court in the presence of John R.Emery, 
ohcitor for the petitioner, and of F. W . Stevens, 40
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Esq., solicitor for the respondent, and the Court 
having read, heard and considered the papers in 
the cause, and the proofs and the arguments of 
counsel thereon, and the Court being of opinion 
that from the first day of Ju ly , eighteen hundred 
and sixty-nine, until the first d ay of June, 1874, 
when the firm of James Horner and Com pany was 
dissolved b y  the death o f James Horner, as set out 
in the bill filed in this cause, the said petitioner was 

10 on the

contract implied by law on the part of said 
firm to pay him therefor so much as his said servi-
ces were reasonably worth, and the Court upon con-
sideration of the evidence and proofs in the cause, 
being of opinion.that the said services of the said 
petitioner during the said time wTere reasonably 
worth the sum of $4,000 per year, and that he is en-
titled to be paid at that rate, making for the whole 
of said time the sum of nineteen thousand seven 

2 0  hundred and seventy-six dollars and sixty-eight 
cents ($19,776.68); and it further appearing to the 
Couit that the said petitioner has already and be-
fore presenting his claim to the said Andrew Kirk* 
Patrick, Receiver, on the 26th day of July, 1880, 
received from the said firm the sum of fifteen thou-
sand dollars ($15,000) on account of said services, 
and it also appearing that on or about the 14th day 
of May, 1880, the said petitioner collected by exe-
cution against said James Ludlum on the judgment 

30 set out in said petition the sum of six hundred dol-
lars, and the Court being of opinion that the same 
should be credited as a payment on account of the 
claim or debt hereby found due, and the Court find-
ing that the balance due to said petitioner on said 
claim after deducting said payment and collecting 
and allowing interest to this date on said claim from 
the time of presenting the same to the Receiver, is 
the sum of five thousand and’ thirteen dollars and 
seventy-eight cents ($5,013.78); and it further ap- 

40 pearing to the Court that the said petitioner is not
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by reason of anything set up in the answer of the 
said Andrew Kirkpatrick, Receiver, barred or 
foreclosed from receiving the said balance due with 
interest as aforesaid,' and from having the same 
paid out of the assets of the said firm now in the 
hands of sa;d Receiver, and good reason appearing 
therefor.

It is hereupon, on the eighteenth day of October,
A. D. eighteen hundred and eighty-three, ordered, 
adjudged and decreed, that the said Andrew Kirk- 1 0  

Patrick, Receiver as aforesaid, out of the assets in 
his hands as Receiver of the said firm of James 
Horner and Company, do pay to the said Joseph . 
W. McElroy, or to his solicitor, the said sum of five 
thousand and thirteen dollars and seventy-eight 
cents ($5,013.78), being the balance this day cue to 
the said petitioner for principal and interest upon 
the balance due him from the said firm on the claim 
for services mentioned in said petition, and do also 
out of the assets aforesaid pay the costs of the said 2 0  

petitioner in this proceeding, to be taxed.
Respectfully advised,

A. Y . V A N  VLEET,
Y . C.

40
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E X H IBIT No. 10.

IN THE COURT OF E RRO RS AN D  APPEALS.

10

Between—
A n d r e w  K i r k p a t r i c k , Receiver, 

&c.,
Appellant,

and
v On Petition.

J o s e ph  W . M c E l r o y ,
Respondent, i

______ L____ _L__ _______ J

To the Honorable the Court of Errors and Appeals 
in the last resort in all causes:

The humble petition of Andrew Kirkpatrick, 
2 0  Receiver of the late firm of James Horner and Com-

pany, the appellant in the above stated cause, re-
spectfully shows that your petitioner finds himself 
aggrieved by a final decree made in the Court of 
Chancery by his Honor Theodore Runyon, Chan- 
cellorof New Jersey, bearing date on the eighteenth 
day of October, eighteen hundred and eighty-three, 
wherein the said Joseph YV. McElroy was petitioner 
andthe said Andrew Kirkpatrick, Receiver, as afore-
said, was respondent in this respect, to w it: for 

30 that the said decree adjudges that the said peti-
tioner is not by reason of anything set up in the 
answer of the said Andrew Kirkpatrick, receiver, as 
aforesaid, barred or prevented from receiving the 
balance of five thousand and thirteen dollars and 
seventy-eight cents ($5,013.78) nam’ed in said decree 

»with interest, and for that the said decree also ad-
judges that the services of said petitioner to said 
firm during the time mentioned in said decree were 
reasonably wTorth the sum of four thousand dollars 

40 per year, and that he is entitled to be paid at that
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rate, making for the whole of said time the sum of 
nineteen thousand, seven hundred and seventy-six 
dollars and sixty-eight cents, and for that said de-
cree also adjudges and decrees that the said re-
ceiver, out of the assets in his hands, as receiver of 
said firm, pay to the said Joseph W . McElroy, or 
to his solicitor, the sum of five thousand and thir-
teen dollars and seventy-eight cents, as being the 
balance of said sum of nineteen thousand, seven 
hundred and seventy-six dollars and sixty-eight 1 0  

cents, due on the date of said decree, to said peti-
tioner, for principal and interest upon the balance 
due him from the said firm, on the claim of services 
mentioned in said petition, and that he do also pay 
out of the assets aforesaid the costs of the said 
petition in this proceeding, to be taxed.

And your petitioner humbly appeals from that 
part of the decree of the Chancellor which decrees 
as aforesaid, upon the ground that the same is 
erroneous, for that the said Court ought to have 20 
adjudged that the defences set up in’ the answer of 
your petitioner constitute a complete bar to the 
claims of said McElroy, as set forth in his petition 
filed in the Court of Chancery; and for that 
said Court ought to have adjudged and decreed 
that the services of said petitioner were reasonably 
worth far less than said sum of four thousand dol-
lars per year, and that they had been completely 
paid and satisfied prior to the filing of said peti-
tion, and that no balance was due to him therefor. 3 0

Your petitioner, therefore, prays that the said 
decree of the said Chancellor may be in the particu-
lars aforesaid, reversed, set aside, and for nothing 
holden ; and that your petitioner may have such 
relief in the premises as to this Honorable Court 
may seem meet.

F R E D E R IC  W . STEVENS,
Sol. and of Counsel with Appellant.

40





| n  the d|onrt o f f l o o r s  Hitd ^ i p e a l s
OF N E W  JE R SE Y.

1
J o s e ph  W . M c E l r q y ,

Respondent, j

against

An d r e w  K i r k p a t r i c k , Receiver of - 
tlie late firm of J a m e s  H o r n e r  & 
Co m p a n y ,

Appellant’s
Brief.

Appellant.

_____ ____ j

This is an appeal from a decree of tlie Court of 
Chancery adjudging that the late firm of James 
Horner & Company is indebted to the respondent in 
the sum of $5,013.78, and also from the further 
order entered in respondent’ s favor, for costs.

Statement of the Case.
The proceeding was brought in 1881 in Chancery 

on the petition of the respondent for an order direct-
ing the appellant to pay to him (respondent), the 
sum of $21,300 out of the assets of the estate, for 
which sum a judgment had theretofore been en-
tered in his favor, in a suit in the Supreme Court, 

*in which the respondent was plaintiff and James 
Ludlum, as surviving partner, was sole defendant,
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for an alleged balance due the respondent for 
work and labor performed by him as superintend-
ent of the steel works of the late firm of James Hor- 
nor & Co. between July 1st. 1869, and June 9 1874, 
and also for the costs recovered by him in said 
suit (pages 1 to 5, and 160 of case).

To the petition so filed the appellant filed his 
answer, admitting, among other things, the recovery 
of the judgment, charging, however, that the suit 
in which the judgment was obtained was prosecuted 
through the connivance and collusion of Ludlum, 
and denying that the judgment was effectual to 
charge Ludlum in any other than his personal cap-
acity. For further answer the appellant set up 
that in 1877 respondent filed his bill in this Court 
against Ludlum and wife, Alice Buckingham, and 
her husband, and Susan Horner for an account of 
the profits of the steel works of the firm from July 
1st, 1869, to June 9th, 1874, claiming to be entitled 
to one-eighth thereof as an additional salary. Lud-
lum answered, admitting the claim. The Bucking-
hams answered, denying the claim and alleging 
further that the claim of respondent was paid in 
full,on an account stated and settled. That on April 
30th, 1879, the bill was dismissed on the merits, 
and che appellant charged that such ad j udication was 
final between the parties in respect to any claim for 
compensation for work and labor performed by re-
spondent, and was a complete bar both in law and 
equity to this proceeding. That on September 
10th, 1880, the respondent commenced an action 
at law (being the action in which the judgment 
for $21,300 was recovered) to recover compen-
sation for the alleged services during the pe-
riod stated; that the foundation of the action was the 
same as the one in equity, and that Ludlum allowed 
judgment to be taken by default, and that the 
judgment so obtained (and which it is sought to 
have paid by this proceeding) is not binding on the 
estate, but can stand good only against Ludlum per-
sonally, and that the claim in respect of which 
such judgment was recovered is illegal. First, be-
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cause barred in the manner mentioned ; secondly, 
because the respondent, before the commencement 
of the action, had been fu lly  paid, and thirdly, be-
cause such claim, even if valid, was, at the time of 
the commencement of the action, barred by the 
Statute of Limitation (pages 6 and 12).

From the facts presented by the petition 
and the prayer thereof, it is clear that the respondent 
simply sought to enforce against the partnership 
estate, the judgment which he recovered against 
Ludlum as surviving partner, even though in 
the suit in which the judgment for $21,300 
was rendered the partnership was in no way 
represented. The jprayer o f the petition asks 
not only that the Court direct the Heceiver to p a y  
the judgment, but demands in  the usual way such 
further relief as shall seem meet to the Court. 
The facts set up in the appellant’s answer show 
first, that the judgment so rendered in McElroy’s 
favor was procured through Ludlum ’s collusion 
and connivance, but that independent of that fact 
the judgment against the partnership estate is a 
mere nullity, because neither the Receiver nor Alice 
Buckingham, the Executrix of James Horner, 
were made parties to the suit in which such judg-
ment was obtained. This answer suffi-
ciently controverts all that the petitioner 
expressly demands. It denies the validity of the 
judgment sought to be enforced against the partner-
ship estate, and inasmuch as that was the only 
issue which could be raised from the petition, there 
was no necessity for further answer. The appellant, 
however, out of abundant caution, by reason of his 
trust relation, and in order more fu lly  to protect 
and preserve the estate, then and there, and in the 
same answer, further set up, that the claim on 
which the judgment was rendered could not, at that 
time, be enforced against the estate.

First, because the identical claim 
been adjudicated;

had previously
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Secondly, because barred by the statute of limi-
tation ; and,

Thirdly , because the claim had been previously 
paid.

To that part of the answer denying the right of 
the respondent to enforce the judgment in his 
favor against the estate, no replication was necessary.

To the new matter, however, set up in the answer 
no replication was filed ; what the legal effect of such 
omission is will be adverted to presently ; suffice it 
here to say that if the respondent omitted to file 
a replication to the new matter because the relief 
demanded by the petitioner (to wit, the direction of 
the Court to order his judgment paid) did not ad-
mit of such new matter to be pleaded against the 
judgment, then the only relief which could be 
granted the respondent under the pleadings was 
either to order his judgment paid or to refuse the 
relief because of some infirmity in the judgment. 
On the other hand, if it was contemplated by the 
respondent then and there and in the same suit un-
der his prayer for further relief to submit to the 
Court (in case the Court refused to enforce the 
judgment against the estate) his common law claim 
on quantum meruit, then it was necessary to re-
ply to such new matter, inasmuch as the hearing on 
such claim wonld be substantially a hearing de now, 
and an issue had to be raised upon such defenses by 
a traverse of them before proceeding to trial. The 
parties proceeded to trial on the petition and 
answer. On the trial it was insisted by counsel 
for the appellant, first, that the judgment of the 
respondent against Ludlum was obtained by fraud 
and collusion with Ludlum, and, secondly, 
it was void against the partnership estate, 
because neither the Receiver of the 
partnership estate, nor Mrs. Buckingham, the ex-
ecutrix of the deceased Horner, were made parties
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to the suit. In reference to the first proposition, 
counsel for the appellant showed to the Court that 
in the proceeding in the Supreme Court, in which 
respondent was plaintiff, and Ludlum, as surviving 
partner, was defendant, Ludlum permitted judg-
ment to be entered against him by default. 
After the judgment was entered against him 
by default, Ludlum applied to Mrs. Buckingham 
(she was not, however, a party to the suit) and 
asked her to assist him in opening the default. 
Mrs. B., in pursuance of this request, instructed her 
counsel to assist in such application, which, on 
being made, resulted in setting aside the default 
and the judgment, and allowing Ludlum to defend. 
Counsel for Mrs. Buckingham thereafter prepared 
an answer for Ludlum, setting up, first, payment, 
and secondly, the Statute of Limitations. This 
answer was returned, accompanied by a letter from 
Ludlum, flatly refusing to set up such defences, for 
fear that certain evidence given by him before one 
Romaine would stu ltify him, &c., &c. (see Ex. No. 
6, page 166 of case). Thereafter, Mr. R. L. Law -
rence, his counsel, answered, pleading the general 
issue thereto (see Ex. No. 7, page 166 of case.) 
Subsequently a letter was written at Ludlum’ s re-
quest, to Mrs. Buckingham’s counsel, notifying 
him that the case was noticed for trial, and stating 
that Ludlum was willing to have Mr. B ucking-
ham take part in the trial of the case (see E x -
hibit Nos. 8, 9 and 10, p. 167). The trial of the suit 
was subsequently had, and judgment rendered in 
favor of McElroy for $21,300, substantially by 
default, and is the same judgment sought 
to be enforced in this proceeding. This evi-
dence, however, showing just how this judg-
ment was obtained, though not relied upon as 
8- defence to this present suit, was nevertheless in-
troduced to show the animus of Ludlum, and to 
show that the judgment was obtained by collusion 
between him and the respondent. The second pro-
position, however, raised by counsel on the trial of
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this proceeding, and the important one was, that the 
Court was without power to direct the appellant to 
pay the judgment, for the reason that the judgment 
so obtained was a mere nullity against the partner-
ship estate, inasmuch as the estate was not in any 
away represented in the suit. This point the Court 
sustained (see opinion of Vice-Chancellor, pages 
186 and 187). The sustaining of this point, it is sub-
mitted, disposed of all the material issues raised by 
the pleadings. All the respondent asked was 
to have his judgment paid out of the partner-
ship estate, and the Court having refused him that 
relief, nothing further was left for the Court to do. 
But the Vice-Chancellor did not stop here ; though 
he denied the respondent the relief demanded, he 
nevertheless turned himself from a Court of Equity 
into a common law Court, and heard the claim of 
the petitioner on a quantum meruit, being for the 
same services on which this fraudulent and void 
judgment was founded. To this claim the appellant 
set up the three defenses, stated. No replication 
was filed to such new matter and defences, 
and the omission to so file the same was in 
effect an admission of the truth of the defenses; 
and under the general rules of practice, either of a 
court of law or equity, judgment ought to have 
been rendered in favor of the appellant.

If now it is assumed that the three defenses were 
impliedly traversed and a direct issue raised, did 
the Chancellor under the pleadings have jurisdic-
tion to try the respondent’ s claim on quantum 
meruit, and if so, was he not bound, by reason of 
the legal character of the claim, to apply the rules 
of a court of law in determining the same ? We 
submit that if the Court had power to hear the 
same, it was bound by the rules of a court of law.

The Chancellor, after deciding that the judgment 
was invalid, directed the parties to proceed, and on 
the evidence adduced rendered a judgment in favor



7

of the respondent for $5,013.78,disregarding entirely 
the defenses set up in the answer.

Point I.

The Chancellor having- determined, 
that the judgment rendered in favor 
of the respondent was void against 
the partnership estate, no power 
was vested in him to adjudicate the 
petitioner's claim de novo on quantum 
meruit.

The respondent recovered a judgment against 
Ludlum, individually, for $21,300 for work and 
services alleged to have been performed for the firm 
of James Horner & Co. This judgment so obtained 
against Ludlum, the respondent wanted paid out 
of the assets of the partnership estate. The usual and 
ordinary mode of enforcing the payment of a judg-
ment to wit: by execution could not be resorted to in 
the present case, for the reason that the assets of the 
estate were in the custody of the Court and in the 
hands of a Receiver (the appellant herein). The re-
spondent, therefore, petitioned the Court of Chan-
cery, praying for an order that the appellant, as Re-
ceiver, be directed to pay the judgment. It was 
insisted that this judgment could not be paid out 
of the partnership assets, for the reason that the 
judgment was not against the firm, but only against 
Ludlum individually. This objection the Chancel-
lor sustained, holding the judgment as against the 
partnership and the heirs of Horner void.

(See Opinion of Chancellor, p. 187.)

The Chancellor, after declaring void the judgment 
against the partnership,proceeded ro determine the 
claim of respondent on quantum meruit. This it



8

is submitted he had no power to do. Firstly, be-
cause no such relief was prayed fo r ; and secondly, 
even if demanded, a Court of Equity has no juris-
diction to determine a claim purely legal in its char-
acter, if the remedy at law is adequate.

The fact that a Receiver has been appointed over 
a partnership estate does not turn the demands 
against it into equitable claims, so as to give a 
Court of Chancery exclusive jurisdiction. Nor is 
it enough to say that the Chancellor had the power 
to determine all the rights of the parties, as between 
themselves, in the proceeding before him ; this a 
Court of Chancery, to avoid a multiplicity of suits, 
will generally do; but, even then, it is governed by 
the pleadings, as to whether the relief can be grant-
ed. In the case at bar, further relief is demanded 
in the usual manner; but, if further relief could 
have been granted it must have been equitable re-
lief, and not such as a common law alone could 
grant.

The claim, on quantum meruit, was properly tria-
ble before a Court and jury, and not before a 
Chancellor who exercises entirely different func-
tions.

If the respondent has any claim against the part-
nership estate, it should have been presented and 
prosecuted by the ordinary count in debt, and 
a direct issue raised upon it. There is no such 
pleading as a petition at law, nor is an action in 
equity brought by petition: the petition filed by 
the respondent herein, was merely incidental to 
the suit in which the judgment was obtained, and 
when the Chancellor denied the relief prayed for, 
to wit, to order the appellant to pay the judgment, 
his jurisdiction over the matter wholly ceased.

The Chancellor, however, in his opinion at page 
188, states that “ No objection is made to the 
method in which the petitioner seeks relief.” 
is not insisted that relief of the nature asked can only
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be given in a suit regularly brought, to which all 
persons in interest are made parties and afforded an 
opportunity to make defence.”  It is submitted, 
with all due deference to the learned Chancellor, 
that no consent to proceed in the manner stated 
is disclosed by the record, nor was such consent 
in fact given. The fact that no objection was 
made cannot be construed, or urged, as a waiver of 
any rights which either the appellant or the rep-
resentative of the deceased partner may have had. 
The question is wholly jurisdictional, and cannot be 
waived. It is well settled that jurisdiction can 
neither be waived or created by consent.

Coffin v. Tracy, Coleman & Caines, 470.
S. C., 3 Caines, 129.
Dudley v. Mayhew, 3 Comstock (N. Y.), 

9-12.
Daykin v. Demming, 6 Paige, 95.
Heyer v. Burger, Hoffman Ch., 1.
McMahon v. Rauhr, 47 N. Y ., 67.
Shaw v. Shaw, 12 Johnson, 257.
Davis v. Packard, 7 Peters, 276.

Nor is want of jurisdiction waived by an a p p e a r-
ance to contest.

Grocers’ Bank v. Clark, 31 Howard Pr., 115.

( Nor is it enough to say that, inasmuch as the ob-
jection was not made below', it cannot be taken on 
appeal. It is wrell settled that a defect of jurisdic-
tion in a Court belowr may be set up for the first time 
°n appeal.

E x parte Livingston, 34 N. Y ., 555.
Jones v. Transportation Co., 50 Barbour, 

NT. Y ., 193. ...
Brookman v. Ham mil, 43 N. Y ., 554.
Latham v. Edgerton, 9 Cowen, N. Y ., 227.
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The equitable powers only of the Court below were 
invoked, and the respondent having failed to show 
himself entitled to ar.y relief under his petition the 
Court erred in determining the rights of respondent 
on quantum meruit.

Hey wood v. The City of Buffalo, 14 N. Y., 
534, 537, 540.

So, it was held that, in an action commenced and 
tried by the Court as an action in equity, the plain-
tiff therein seeking upon various allegations equi-
table relief and equitable relief only, the Court, find-
ing that the plaintiff is not entitled to any equitable 
relief, cannot, upon certain facts appearing upon 
the trial which would warrant an action by the 
plaintiff for damages, but which he has neither 
alleged or claimed, assess or cause to be assessed 
such damages and order judgment therefore against 
the defendant.

Bradley v. Aldrich, 40 N. Y ., 504.
See also Mann Fairchild, 3 Court of 

Appeals Decisions, N. Y ., 152.

The power of a Chancellor to hear an action 
purely legal in its character was but recently inves-
tigated in this Court in the case of

Falys v. Jewett, 5 Stewart 304 :

W here it was held “  that no precedents or war-
rants whatever existed for such a practice, and that 
such a course is contrary, as it would appear, to 
fundamental rules.”

See also cases cited.

The case of Palys v. Jewett was founded in tort. 
The claim in the present case is founded on implied 
contract. Both cases, however, were brought to 
recover unliquidated amounts. If a Court of Chan-
cery will exercise the right of hearingpurely a legal
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claim, it is enough to say that the tribunals of law 
and equity, which are wholly seperate and distinct 
is, after all, but a mere form, and a Court of Chan-
cery could administer all the law without the 
necessity of the former tribunal.

That a claim for services rendered is purely a 
legal one requires no comment; that being true, it 
is confidently submitted that when the Chancellor 
held the judgment against the partnership estate 
invalid no further power was vested in him to hear 
the claim of respondent de novo, and that the rendi-
tion of the judgment in favor of respondent for the 
services alledged to be performed by him was error.

If it should be found, however,that the Court be-
low did in fact have jurisdiction and power to grant 
relief to the respondent on quantum meruit, the 
next question is whether or not the defences set up 
in the answer, and above referred to, were good 
defences, inasmuch as the hearing of the question 
was practically one de novo. W e insist that they 
were and that the respondent could not entertain 
an action for services rendered, because that ques-
tion for the identical services herein recovered for 
was finally and judicially determined against him 
in the former action. This leads to

Point II.

The claim of respondent having’ 
once been litigated and the case 
having been heard on all its merits 
and dismissed, such former adjudica-
tion is a complete bar to this pro-
ceeding.

In February, 1877, the respondent filed his bill in 
the Court,of Chancery, against James Ludlum, as 
receiver, and individually, and Alice Buckingham, 
executrix of the deceased partner, James Horner,
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and John M. Buckingham, her husband, and the 
heirs of Mr. Horner, setting out an alleged contract 
to the effect that from July 1st, 1869, and thereafter, 
he was to have as compensation, as salary for his 
services as superintendent of the steel works of J. 
Horner & Co., one-eighth of the profits, of said 
steel works, while he should remain in their employ, 
guaranteed to be not less than three thousand dollars 
in each year, and that he rendered service underthis 
contract until June 9th, 1874, and admitting that he 
had been paid for such service at the rate of three 
thousand dollars per year, and demanded an account-
ing for his one eighth of the profits. (See complaint 
in that action, Exhibit No. 12, in this proceeding, 
from pages 169 to 174 of case.)

To this complaint Ludlum answered as receiver 
and individually, admitting all the allegations in 
the complaint except the amount claimed to be due 
respondet, as profits. (See his answer, Exhibit No. 
12, from pages 175 to 177 inclusive of case.)

The Buckinghams answered that they have caused 
the books of J. Horner & Co. to be searched for 
such new agreement, and that said books showed 
no trace of any such agreement, and they denied 
that any such was made, and they further answered.
“  That he (McElroy) was paid by the said James 
"  ^ d lu m , surviving partner, after the death of 
 ̂ said James Horner, the sum of upwards of fifteen 
 ̂ thousand dollars, being his salary at the rate of 
 ̂ three thousand per year from the 1st day of July, 
1869, to the dissolution of said firm, and these 

 ̂ defendants charge, that such payment was in full 
for all moneys due to the said complainant from 

“  said firm.”  (See answer of Buckinghams, Exhibit 
12, from pages 178 to 181 of case.)

The answer of the Buckinghams in that suit put 
in issue all the claims which respondent had against 
the firm of J, Horner & Co. for services rendered to 
the firm from the first day of July, 1869, to June 
9th, 187J, by pleading payment of the account in 
full and satisfaction of all demands for such ser-
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vices, no matter under what basis they were charged 
or rendered.

The action came up for trial before the Hon. 
Amzi Dodd, a Master in the Court of Chancery, 
who, after the submission of the cause to him and a 
careful consideration of the same, held: First, That 
the alleged contract sued upon was in fact never 
made by the firm of James Horner & Co. and, 
Secondly, if such a contract did in fact ever exist it 
rested entirely in parol, and was therefore void 
under the Statute of Frauds. (See his opinion in 
case on former appeal.) The bill was thereupon 
dismissed on the merits (see Decree, page 182). An 
appeal was taken from this decision, to the Court 
of Errors, who affirmed the decree of the Court 
below (see McElroy v. Ludlum, 5 Stewart, p. 828).

Subsequently the respondent brought another 
action against Ludlum on quantum meruit, for the 
same services rendered during the same rime, claim-
ing to be entitled to recover therefor what they were 
reasonably worth, but basing his right to recover 
such sum on the identical contract (to wit, the 
one allowing him in addition to his salary one- 
eighth of the profits of the firm), which both the 
Court below and this Court found never existed. 
It was in this action that the respondent recovered 
the judgment of $21,800 against Ludlum. It is 
submitted that the former suit is a complete bar to 
any action by the respondent for services rendered 
to the firm, and that Ludlum, if he had pleaded such 
defense, could and would have prevailed in that 
action. If a contract is void under the Statute of 
Frauds, the right to recover on implied con-
tract unquestionably is preserved, but in the 
case at Oar no such right exists for the reason, 
that the alleged contract sued upon by the re-
spondent was found by this Court never to have 
beer, made, and inasmuch as that fact is established, 
tbe first suit completely bars respondent to recover 
-rom the firm any sum whatever for services ren-
dered in addition to his salary, and as that was the 
only claim made (his salary having been paid in
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full as admitted in his bill), lie is estopped now 
from reasserting it. (See Opinion of V . C. Dodd, 
on former appeal).

In the suit so brought by the respondent on such 
contract, the answer of the Buckinghams (alleging 
payment of respondent’ s claim in full for ser-
vices to the dissolution of the firm on June 9th, 
1874,) raised the real and vital issue in the case,and 
this defence so raised resulted in the finding of the 
Court that nothing whatever was due respondent 
either on the alleged contract sued upon or any 
contract whatever.

This defence of payment was a proper answer 
and defence to respondent’ s bill for an accounting.

Brown v. Yan Dyke, 8 N. J. Eq., 795.
Lockwood v. Thorn, 11 N. Y ., 170 (1st 

Kernan), 175.
Tolland v. Sprague, 12 Peters, 300-335.
Driggs v. Granton, 25 N. J. Eq., 178.
Weed v. Small, 7 Paige, 573.
Story’ s Equity Pleading, § 798.

The bill having been dismissed on the merits of 
the case, such dismissal is a complete and perfect 
bar to any action by respondent for alleged ser-
vices.

In Freeman on Judgments the author states the 
effect of a dismissal of a bill in chancery as follows :

The dismissal of a bill in chancery stands nearly 
on the same footing as a judgment at law, and will 
be presumed to be a final conclusion on the merits, 
whether they were or were not heard and deter-
mined, unless the contrary appears on the face of 
the pleadings, or in the decree of the Court.

Citing Smith’ s Leading Cases, Yol. 2, 167.
(The Dutchess of Kingston Case. 1).
Neafie v. Neafie, 7th Johnson’s Ch., 1.
W illcox v. Badger, 6tli Ohio, 406.
Taylor v. Yarborough, 13tli Grattan, 183.
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Scully  v. C. B. & Q. R . Co., 46 la ., 528.
Perrine v. Dun, 4th Johnson’ s Ch., 140.
Adam s v. Cameron, 40th Mich., 506.
Cochran v. Cooper, 2 Del. Ch., 27.
Thompson v. C lay, 1st B land C h., 206.
People v. Smith, 51st Barbour, N. Y .,  360.
Osbnrgh n. Lafarge, 2 N. Y .,  113.
Holmes v. Remsen, 7th Johnson’ s Ch., 286.
1st Vernon, 310.
1st Brown P. C., 281.
Burhens v. V an  Zeuld, 7 N. Y .,  523.

But, independent of the question of estoppel on 
account of a former adjudication, the respondent 
cannot recover from the partnership estate any 
sums for alleged services rendered, for the reason 
that within two weeks after the dissolution of the 
firm an account was stated between respondent 
and Ludlum, the surviving partner, and all sums 
due respondent for services for the whole period of 
time preceding the dissolution of the firm was fu lly  
settled for and paid in fu ll at that time. This 
leads to

Point III.

The respondent and Ludlum (the sur-
viving partner) having soon after the 
dissolution of the firm stated, settled, 
and balanced their accounts, and Lud-
lum having paid to the respondent the 
large balance found due him, the re-
spondent is barred from bringing any 
action against the late firm for any  
cause of action arising prior to that 
settlement.

The payment in fu ll is shown by the uncontra-
dicted evidence of W righ t, a witness called b y
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respondent to explain his accounts on the books of 
the firm ; also b y  the accounts so explained.

The account of respondent with the firm had never 
been settled or balanced from 1864, and at the dis-
solution of the firm was still open and unsettled.

Mr. Horner died on June 9, 1874. On June 17th 
respondent was credited with $15,000 for five 
years’ salary to J u ly  1st, 1874, and from the 
last named date down to the time the account 
was balanced respondent and Ludlum  were active-
ly  engaged in settling their respective accounts, 
and large sums were paid, had and received and 
debited and credited by both parties respective-
ly , until June 28, when the account was closed, 
settled and balanced, and respondent received 
upwards of $12,000 of Mr. Ludlum , being the 
am ount found due him (see W rig h t’ s testimony— 
a witness called by respondent— from page 47 to 61 
inclusive, of case).

The Court is referred to all of W righ t’ s testimony 
to show that respondent took an active part in the 
settlem ent of his accounts with the surviving part-
ner of the late firm.

The particular evidence of W righ t showing the 
culmination of this settlement is on page 58, and 59 
of case, and is as follow s :

“  Q. I w ill read the entry, J. W . M cElroy, bills 
“  receivable for note of Union Car Spring Co., four 
“  months, June 2d, paid him, $10,837.35 ; does that 
“ appear under date of June 23d on the other side 
“ of the ledger account? A. Page 161; it does.

“ Q. Do I understand you that this last item of 
“ $10,337.35 is entered on the ledger as having been 
“  paid to McElroy on that date ? A. Yes, sir.

“  Q. W h at does the interest $138.85 on the other 
“  side of the account mean?

“ A. It mean's the interest up to the date when 
“ he received this note to the time it became
“  due.



17

“ By Mr. fim ery :

“ Q. It is.a rebate of interest then ?
“ A. Yes, sir.

“ Further cross:

“  Q. He then receives more than is necessary in 
“ order to balance the account, and so he refunds or 
“ is supposed to refund $188.85, which is charged 
“ on the other side of the account ?

“ A. He gets a credit of that.
“ Q. I mean it is credited on the other side of the 

account ?
“ A. Yes, s ir; because he don’ t get the note in 

“ cash until it comes due.
“ The W itness : I  w ill explain  the two entries in 

/ th is  way, that the $188.85 is for three months and 
“ four days interest from J u ly  1st until the time it

becomes due until October 5th, when the note be-
comes due, and he is charged with the whole of 
“ the note and credited w ith that interest, until the 
“ time it  becomes due.

“ Q. Now what does this item of cash under
date of June 22, $7,081.03, mean, the credit 

“ item ?
“ A. It is cash paid the company.
“ Q. Ho you mean that ?
“ A. Yes, sir ; on this date he was paid  $7,031.03 

on a check.
“ Q- What date?
“ A. June 17th.
“ Q. That appears on the debit side of the ac- 

“ count ?
“ A. Yes, sir.
“ Q. W ell?

u J une 23 ; he returns that same check and he 
^gets this note in exchange, and that w ith the in-

terest balances the account.
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“  B y  Mr. E m e ry :
“ Q. Together w ith  the other item for the pur- 

‘ ‘ chase of the patent ?
“ A . Y es, sir.

“ Further cross:
“ Q. N ow  what does he receive on the 23d of 

“ June, 1874?
“ A . He receives $10,337.35.
“  Q. The Union Car Spring Co.’ s note ?
“ A . Y es, s ir; and cash $2,600.75.
“  Q. A n d  upon Ms receipt o f  that you balanced 

“  the account ?
11 A. Yes, sir.

“ B y  Mr. E m e ry :
“ Q. On his turning over the $7,000 check?
“ A . Y es, s ir ; that is, it is credited.”

See E xh ib it No. 2 for defendant. A lso
Copy of page 161 of Ledger No. 5 of J. Horner 

& Co.
This shows not only a stated account in which 

the respondent took an active part, receiving pay-
ment in fu ll, but in fact shows a settled account 
between him and the late firm of J. Horner & Co., 
in which he received $12,938.10 from Ludlum, the 
surviving partner, the exact sum found due him, 
upon which the account was balanced.

In Lockw ood v. Thorn, 1st Kernan, 11th N. Y., 
170,

“ H eld whether on a given state of facts the 
“  transaction constitutes a stated, account is a ques-
t i o n  of law .”

And it was further held “  that the plaintiff re-
c e i v i n g  and accepting the exact am ount found 
“  due on the stated account was conclusive evidence 
“ of the correctness of the accounts.”

In Tolland v. Sprague, 12th Peters, 300-335, 
Justice Barbour, in giving the opinion of the Court, 
s a y s :
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“ W e agree that the mere rendering of an ac- 
“ count does not make it a stated one, tu t i f  the 
“ other party receives the account, admits the cor- 
“ redness o f the items, claims the balance or offers 
“ to pay it, as it may be in  his favor or against 
“ him, then.it becomes a stated account, the plain- 
1  tiff having received it having made no complaint 
“ as to the items o f the balance, but, on the con- 
“ trary, having claimed that balance, thereby 
“ adopted it  and by his own act treated it as a 
stated account.”

In Brown v. V an d yke, 8th K  -J. E qu ity  (4tli 
HaJstead) 135, the Court says :

“ A  settled account w ill be conclusive between 
“ the parties unless some fraud, m istake or om is-
s io n  or inaccuracy be shown.”

See also, Du teller v. Porter, 63 Barbour, 
15-19.

Lake v. Tyson, 6th ~N. Y .,  461.
Treadwell’ s Executors v. Abraham s, 15 

Howard P . R ., 219. 5 Denio, 304. 2 gel- 
den, 461.

Styles v. Brown et al., 1, (Gill) Md., 350.
See S to ry ’ s E quity, sec. 526. 523, 527.

The respondent having taken this large amount 
of money, in settlement of all his accounts with the 
partnership estate of J. Horner & Co., he is barred 
from bringing any action at law or in E qu ity  
for any cause accruing prior to this settlement of 
June 23, 1874, without first returning the money so 
received to the estate and having the settlement set 
aside for some fraud, error, or mistake.

And it may be remarked here, that from the time 
°f this settlement, nearly ten year ago, no com-
plaint of its unfairness has ever been made by the 
iespondent, or Lndlum  in any pleading, or in any 
otier way. The respondent had and received 

ns large sum of money, and has retained it ever 
lnce’ and it w ill be shown in a subsequent point
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that b y  this settlement he received one thou-
sand dollars per year from J u ly  1st, 1869, to June 
9th, 1874, or $5,000 in all, more than he was entitled 
to, under a valid and existing contract for $2,000 per 
year, under which these services were performed.

The heirs of the deceased partner acquiesced in 
this settlement under the advice of counsel, as it 
would require an extra litigation to set it aside, 
which could only be done upon bill and answer.

It is respectfu lly  submitted th at all the parties 
are bound by that settlement, and that it forecloses 
and bars any and all claims between respondent 
and the partnership estate prior to June 23d, 1874.

See sections 798, 799, and 800, of Story’s 
E qu ity  Pleadings and cases c ite d ; also 
sections 523 to 527 inclusive, of Story’s 
E qu ity  Jurisprudence and cases cited.

D riggs v. Gran ton, Supra.
Brown «. V an dyke, Supra.
W eed  «. Small, 7th Paige, 573.
Lockw ood «. Thorn, Supra.
Tolland v. Sprague, Supra.

It is submitted further that this settlement of the 
respondent’ s accounts on the books of the firm on 
June 23d, 1874, as appears b y  E xh ib it No. 2, copy 
of page 161 of Ledger No. 5, (see page 162 of case), 
was a final end of a ll his claims against the firm 
of J. Horner & Co. up to that date. A nd that the 
facts appearing in evidence connected with this 
transaction, both before and after the settlement, 
constitute a settled account, under the decisions, 
supra.

A nd it m ay be also suggested that if  this claim 
of a settled account and final settlem ent of all of 
respondents accounts w ith the firm had never been 
heard of before b y  the respondent or brought to his 
notice, it was so done in the former action in the 
most form al manner by  the answer of the B u c k -
inghams. (See point 2, supra.) It  was p le a d e d
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in due form, and in such a w ay that h e-w as 
bound to notice it in that s u i t ; and, he hav-
ing failed in that action to repudiate it or show some 
fraud, error or m istake or reason w hy such settlement 
should not be binding on him, he was barred b y  the 
decision in that action from ever contesting it.

And whether he was or not barred by the decision 
in that suit, the question sHll remains that the 
answer of the Buckingham s in that action was a 
standing notice to him that this settlement was ac-
quiesced in by them, and that it was binding on him 
as a settled account s ta te d ; and that this notice, 
with the fact of the paym ent to him of the exact 
balance found due and his retention of the same for 
ten years, was such an acquiescence in the claim 
which, under the decisions cited supra, would con-
stitute an estoppel to any action founded on any 
case that occurred prior to such settlement.

Thus far we have endeavored to show that the 
defenses of resadjudicata and payment were good 
defenses, and that, under the former, the respondent 
was estopped from relitigating his alleged claim for 
services, and that, under the latter defense, it  was 
positively shown that nothing whatever was due 
lespondent. If*now it should be held that neither 
of the defenses interposed were tenable, and it 
should be found that the Court below had jurisdic-
tion to determine the rights of respondent on his 
common law claim for services rendered to the firm 
of Horner & Co., then it is submmitted, that in-
asmuch as such a hearing was practically  one de 
now, the defense interposed that the claim of re-
spondent was barred b y  the Statute of Lim itations 
was a good and valid defence, and it was error to 
exclude it.
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Point IV.

The Respondent's claim against the 
late firm, if any he has, cannot be 
enforced, because the same is barred 
by the Statute of Limitations.

A n y  claim tliat respondent may have had in his 
favor against the partnership estate, accrued, and 
was payable to him June 9,1874, the date of the firm’s 
dissolution. It is a well settled rule of law that the 
statute begins to run from the time the cause of 
action accrued.

See Revised Statutes of N. J., page 594,
and cases cited.

In W ood on Lim itations of actions, § 210, it is 
said: “ If at the date of the dissolution there are 
debts due or from the firm, the partnership liability 
continues until such matters are liquidated, or 
until they are barred by the statu te”  * * * * 
“  upon the death of a partner, tile firm is ipso 

fa cto , dissolved, and the statute begins to run for 
and against the personal representatives at once.”

See also W isem an v. Smith, 6th Jones, Eq.
(N. C.), 124.

K nox v. Gye, L. R ., 5 House of Lords, 674.
Tatam W illiam s, 3 Hare, 349.

Again, it is a w ell settled rule of law that when 
the statute has once commenced to run in any case, 
it will not cease to do so by reason of any subse-
quent event.

Wood on Limitation of Actions, page 7.

In A ugust, 1874, a bill was-tiled in equity fora  
settlement of the partnership estate, and for the ap-
pointment of a Receiver. A  Receiver was a p p o in t e d  

in November, 1874. The appointment of such Re-
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ceiver did not suspend the operation of the stat-
ute.

H arrisons. D uignan,2D rury and W arren, 301.

The respondent commenced an action against 
Ludlum as surviving partner on Septem ber 10,
1880, and recovered a judgm ent in such action for 
$21,300. A t  the time such action was commenced the 
appellant herein was the Receiver of the partner-
ship estate, and could have been proceeded against 
at law b y  proper application to the Court. L u d -
lum, however, whom the respondent elected to sue, 
did not plead the statute, though six  years and 
three months had elapsed since the action accrued, 
he could not, therefore, avail him self of its benefit.

The statute of lim itations must be pleaded.

Brand e. Longstreet, 1 South., 325.

The respondent filed his petition to have this 
judgment paid in June, 1881. On this petition the 
Court below rendered judgm ent in respondent’ s 
favor on quantum meruit. The petition must, 
therefore, he considered as i f  an action had been 
commenced by bill, as the relief under the petition 
proper was refused. This brings the time from the 
accruing of the claim on June 9, 1874, to June 9,
1881, the commencement of this action by the peti-
tion, to seven years. The statute was^ properly 
pleaded against this claim by appellant. N o reply 
was filed thereto to show that the respondent came 
within the saving clause of the statute, nor was any 
amendment made to the petition; there was, there-
fore, no issue on this point, and the answer must 
he deemed to be true.

G askell v. Sine, 2 Beasley, 130.
F la g g y . Vandren, 2.Stockton, 82.
McLane v. Shepherd, 6 C. E. Green, 76.
Brown v. Y a n  D yke, 4 H alstead, 795-802.

The learned Vice-Chancellor in rendering his 
opinion, held that the statute of limitations did not
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app ly  to the case at bar for the reason that the as-
sets o f  the estate was in the hands o f a Receiver, 
and that a trust was created fo r  the benefit o f the 
creditors, and that their debts were relieved from  
the operation o f  the statute. (See opinion, page 
190, 192 and 193.)

It is submitted that such a finding was error.
I f  the decision of the Court below in that regard is 

correct, all legal claims against a partnership would 
im m ediately, upon the appointm ent of a Receiver, 
be turned into equitable claims, and demands no 
matter how ancient or stale against it, could at any 
time be presented and enforced.

If the respondent is a creditor of the late firm for 
unpaid services rendered to it, his claim is purely a 
legal one, and could be enforced in a court of law.

W h ile  the Statute of Lim itations may have 
no application to a technical and continuing trust 
which is subject to inquiry in a Court of E quity onljq 
and the question arises between the trustee and 
cestui gue trust, yet it does apply to a trust in re-
spect to which there is a remedy at law.

The Governor v. W oods worth, 63 111., 254
P aff v. K inney, 1 Bradford, (N\ Y .), and 

cases cited.

So it has been held that a trust raised merely by 
im plication of law, is within the operation of the 
statute.

Me Lane v. Shepherd, 2L N. E. Eq., 96.

So in cases of concurrent jurisdiction, such as mat-
ters of account, etc., where the parties may proceed 
either at law or in equity, the Statute of Limitations 
applies with equal force in both Courts.

Teach v. Gilson, 8th Md., 70.
Crocker v. Clements, 23 A la., 296.
P ratt v. Northam, 5 Mass., 95.
B ailey  v. Carter, 7 Iredell Eq. (N". C.), 282.
Robinson v. H ook, supra (p. 152).



In sncli cases Courts of E qu ity  do not act so 
much in analogy to the statutes as in obedience to 
them.

Hovenden v. Annesley, 2 Sellóles & L ., 
607-629.

W illhelm  v. Caylor, 32 Md., 151.
A y e r  v. Stewart, 14 Minn., 97.
Dodge v. Lenox Ins. Co., 12 C ray, 65.
Longworth v. Hunt, 11 Ohio St., 194-201.
2 Story’ s Eq., § 1520.
Carrol v. Green, 92 U. S., 509.

“ The rule is that the statute attach esprojprio 
vigore to any legal claim, and follow s it wherever it  
goes into E q u ity  for a peculiar equitable remedy. 
And the Court applies the bar not by analogy, but 
in obedience to the statute.”  “ The test is not 
whether the remedy is legal or equitable, but 
whether the claim is legal or equitable, and if the 
latter equity follow s the law as to lim itation.”

Field v. W ilson, 6 B. Monroe, (K y.) 479, 
481.

McCrea v. Purm an, 16 W endell, 476.
Humbert v. T rin ity  Church, 24 W endell, 

605 to 608.
Green v. Johnson, 3 G. & J. 389.
Dugan v. Gettings, 3 G ill, 161.
Kaine v. Bloodgood, supra. •

But we submit that there was not in this case 
even a constructive trust in favor of respondent, in-
asmuch as his claim was not presented to the Receiver 
for payment until it had already been barred by 
the statute.

T h e  claim was presented on J u ly  26, 1880 (see 
case> p. 8), and on June 9, 18^0, the samé was a l-
rea d y  barred. Before it w a s  presented no one ever 
heard  t h a t  such a claim ever existed against the 
firm, and when the Receiver wrote to Ludlum  ask- 
ln° h im  to  transfer the property over to him, Lud-
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lum, on J u ly  28, 1880, refused to do so, until he 
had consulted his attorney, inasmuch as he desired 
to see respondent first paid (see his letter on p. 164, 
E x. 4).

It  is subm itted that this letter shows that neither 
Ludlum  or respondent had ever thought of his claim 
up to that time.

If  the respondent had brought an action at law in 
the proper form, and had made the proper parties 
defendants to the same, the defense of the statute 
would have been interposed b y  the defendants, and 
the Court w ould have been bound to allow it. The 
same rule under the cases supra follow s the claim 
into equity, and the rules of the former forum 
should have been applied.

Hovenden v. Lord A nnsley, 2 Schoales &
L., 630 (Star., p. 631.)

B n t independent of the defenses set up, all of 
which it is submitted, however, were good, and 
either one of which was sufficient to prevent any 
recovery b y  the respondent, the evidence taken on 
the trial, and which fa irly  preponderated in favor 
of the estate as represented b y  appellant, did not 
warrant the Court to find that the respondent was 
entitled to recover any sum over and above the sala-
ry  paid him, as it  was shown that he was paid all 
that his services were reasonably worth to this late 
firm during his em ploym ent. These facts will be 
pointed out in the next point.
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Point V.

This point is founded on the theory  
of the learned Court below, that this 
matter was an open question to be 
tried before him on the merits.

If this is correct, then the parties 
having* once litigated this matter on 
an alleged contract, and that con-
tract having been by the Court of 
Chancery and this Court declared to 
have never been made, then it follows 
that the parties are remitted to their 
rights under the only valid contract 
which was ever made in relation to 
these services, and while it stands on 
the books and has been acted upon 
and was never altered or changed 
during the lifetime of the firm, it 
must govern this matter, and no ac-
tion on quantum, meruit can be maintain-
ed while this contract still remains 
in force.

This contract appears on the books of the firm, and 
from the evidence of W right, a witness called by re-
spondent given on the trial of this petition, (see his 
testimony on this particular point from pages 55 to 
60 of case inclusive), it appears that on the 1st 
day of July, 1869, at the time the alleged contract 
was made which was the subject of a former litig a -
tion, there was a valid existing contract in exist-
ence, under which M cElroy performed the services 
in question for $2,000 per year, which had been act- 
ed upon for years (see also testimony of petitioner 
°n page 25 of case), and which it appears had not 
been altered or changed during the existence of the
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firm ; and it was held b y  the Court of Chancery on 
the former trial that after the dissolution of the 
firm, it was not competent for the surviving partner 
to make any new contract or promise to bind the 
estate. See opinion of V . C. Dodd in the former 
trial. A n d see M cElroy v. Ludlum , 5th Stewart, 
N . J. E ., 828. See Disbrongh v. Bidlem an’s Heirs, 
1st Zab., 677.

B ell v. Morrison, 1st Peters, 351.

In the case of The Grover & B aker Sewing Ma-
chine Co. vs. A ristarcus B u lk ley , 48 Ills., 189, 
it was held :

“ 1st.— Contract of employment, fixing time and 
“  price, party  holding over term, adopts the origi- 
“  nal contract as to price paid. W here a party en- 
“  ters the em ploym ent of another under a special 
“  contract, fixing time and price to be paid for his 
“  services, and continues in such em ploym ent after 
“  his term has ended, he w ill be considered as hold- 
“  ing under the original contract.”

2d.— “ A nd in such case the contract w ill control 
“  the price, and it is error for the Court in its in- 
“  strnction to the ju ry, to put the claim for such 
“  service performed after the expiration of the term 
“  upon the basis of a quantum meruit.”

Citing M cK inney r>. P eek, 28 Ills., 174.
Derpend v. W ulbridge, 15 N. Y . ,  374.

In Car v. Chartiers Coal Com pany, 25 Pa. State, 
337, it was held that “  a person em ployed to perform 
“  certain duties at a fixed rate of compensation, 
“  cannot demand extra  p ay  for increased services
“ in that capacity, which w e r e  not anticipated at
“  the time of h iring ; his salary is deemed to cover 
“  all services required of him, in the particular em- 
“  p loym entin  which he was engaged.”

In the case at bar, the respondent was hired as an 
.ordinary workman until September, 1866; then for 
a year as superintendent (see his testimony on page
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$2,000 per year. A t  the time his salary was in -
creased to $2,000 per year the firm was doing a 
large business, which was not much increased dur-
ing the existence of the firm, and it was the salary 
agreed upon between the parties, and a liberal one. 
It has been held that “  it is an established rule that 
“  an implied contract cannot arise where there is a 
“  subsisting express contract, covering the entire 
“  subject m atter.”  S e e :

G allow ay v. Holmes, 1 Doug., M ich., 330.
Ford v. M cV ay, 55 Ills., 119. *.
Smith v. Bow ler, 1st Dinsey, Ohio, 520.

A contract in writing is presumed to embrace all 
that the parties intended ; and unless there is a 
latent am biguity, parole evidence is not admissible 
to alter, vary or explain it. See—

Kem p v. Rose, 1 Giff., 258.
Evans v. Roe, L. R ., 7 C. P ., 138.
S. C., 2 Eng. R ., 116.

This rule is applicable to contracts for work and 
service, and in an action upon a written contract 
that the plaintiff should serve the defendant at a 
certain annual salary, the plaintiff was not per-
mitted to show that it  was agreed that the salary 
should be paid quarterly, nor would the Court infer 
such agreement from the fact that it had been so 
paid.

See Giraud v. Richmond, 2d C. B ., 835.

And in the case of an express contract, there can 
be no recovery except upon the contract, unless 
there has been a rescission of it.

These cases are cited io  show that neither respond-
ent nor Ludlum  could alter this contract b y  parole 
evidence or by entries on the books after the dissolu-
tion of the firm, and that for the services rendered 
by respondent as superintendent of the steel works 
no recovery could be had except upon that con-
tract.
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N o implied promise to p ay  any more than $2,000 
X>er year for respondent's services during the five 
years from Ju ly  1st, 1869, to J u ly  1st, 1874, can arise 
because of the increase in 1 he business of the firm 
during that time ; if  the sevices was increased dur-
ing that time they were scuh as he was bound to 
render under his contract.

This question was fu lly  discussed in Ross v. 
Hardin, 79 N. Y ., 84.

The head note states the proposition, and the de-
cision applies directly to the respondent’ s claim for 
extra services claimed to have been rendered J. 
Horner & Co. while working under this contract, 
and is as follow s :

“  The rule of law that from a request to perform 
“  services an im plied promise arises to pay what 
“  the services are worth does not apply where the 
“  services are rendered b y  one in the em ploy of the 
“  person m aking the request; in such case the im- 
*■  plication is that the services were rendered under 
“  the contract of employment, particularly if the 
“  services are of the same character as those em- 
“  braced in the contract.’

A nd this doctrine was recog nizedin the decision and 
opinion of the Court of Chancery on the former trial, 
where it was contended by the learned counsel for 
respondeat that if  the alleged contract there sued 
on could not be carried out owing to the state of the 
accounts, which rendered it impossible to ascertain 
the profits, or was void under the statute of frauds, 
or was never made, yet, as it had been performed 
b y  respondent, on his part lie was entitled to re-
cover under it the value of the services rendered. 
The Court, in answer to this proposition, in its 
opinion, says :

“ The acts relied on as part performance in the 
“  present case are the services rendered by the com- 
“ plainant, but how can they be referrable ex-
clu sive ly  to a contract, for one-eighth of the 
“  profits, instead of compensation by salarv? How
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“ are his services from J u ly  1st, 1869, referrable to 
“ such a contract any more than during the years 
“ prior to this date, when he also received a 
“ salary.”  See opinion of V . C. Dodd, on former 
trial.

The attention of the Court in this connection is 
again called to the peculiar w ay in w hich this de-
cree in favor of respondent is reached.

The only persons damaged b y  it are the heirs of 
the deceased partner, Mr. Horner.

B y the fraudulent action of respondent and Lud- 
lam they were deprived of all opportunity of de-
fense in the proceeding in the Supreme Court, 
either in person or by their representative, the R e -
ceiver.

Had the Receiver or the heirs of Mr. Horner been 
made parties they had at least four valid defenses 
to wit, former adjudication, paym ent, the statute 
of limitations, and a settled account, and they 
could have counter claimed for the $5,000 over 
paid the respondent, and if the first four defenses 
had been ruled out the effect would have been that 
the last must, under the facts, have prevailed be-
yond all controversy, and the respondent would 
have had to pay back that $5,000 w ith interest.

Now, the respondent brings his petition to the 
Court of Chancery founded on this fraudulent 
judgment, and asks that the Receiver p ay  it  out of 
the assets of the estate. The Receiver can do 
no less than to answer, and, out of abundant 
caution, set up the defenses that appear in his 
answer. He could not counter claim b y  cross pe-
tition as no such proceeding was ever heard 
°f* The heirs of Horner were not made par-
ties to the petition, and if  they had been 
they could not have counter-claimed b y  cross-peti-
tion ; and, b y  these means, they were, b y  the fraud 
of Ludlum and respondent, deprived of any defence 
m the Supreme Court.
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Point VI.
This point is also founded on the 

theory of the learned Court below, 
that this was an open question to be 
tried before him on the merits. If 
his theory is correct and this was 
the only question before him, then it 
is submitted that the evidence shows 
that the claim possesses no merits, 
and that the payment to him for his 
services, at the rate of three thou-
sand dollars per year, is and was 
liberal pay.

The witnesses for tlie respondent on this question 
were Ludlum , Mr. Thompson and the respondent 
himself. Ludlum , who was the organizer of this 
scheme (see his letter to K irk p atrick , Receiver’s 
E xh ib it No. 4, page 164), was called as a witness 
for respondent. This letter shows that at that time 
he had never thought of this claim.

Up to this time respondent and Ludlum  had been 
engaged in an effort to fasten an unlaw ful claim on 
this partnership estate founded on a pretended 
contract. (See the pleadings E xh ib it No. 12, from 
pages 169 to 182 of case.)

The proceeding in the Supreme Court of Septem-
ber, 1880, was the result of collusion between respon-
dent and Ludlum , and was continued and carried 
on by Ludlum  to defraud the heirs of Mr. Horner. 
(See correspondence between counsel of the execu-
trix  of Mr. Horner and Ludlum  and Lawrence, his 
counsel, from pages 166 to 168 of case; see, also, 
evidence of Ryerson as to Ludlum ’ » intentions, on 
pages 121 and 122 of case).

This correspondence shows beyond all contro-
versy that Ludlum  and respondent were in col-
lusion to defraud the estate.
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If the respondent had been honest in his pretend-
ed claim, he would have made the Receiver and the 
executrix of Mr. Horner parties to the suit in the 
Supreme Court. In view of these facts, it is sub-
mitted that their evidence as to the value of re-
spondent’ s services, as given on the trial of this pe-
tition, should be disregarded altogether, and after 
having b y  their fraud deprived the heirs of Horner 
of any defence to this claim, they should hot be 
allowed to fix  the amount of their reward, viz.: the 
value of respondent’ s services on quantum meruit, 
by their own testimony.

Mr. Thompson thinks respondent’ s services were 
worth $5,000 per year. (See his direct testim ony on 
page 133 of case).

On cross-examination it appears that Mr. Thom p-
son paid his Superintendent only $5,000 per year. 
(See case, page 149). He had been a Superintendent 
15 years previous in Pittsburgh.

And it further appears that Mr. Thompson’ s 
works turned out from tw enty to th irty  tons of 
finished steel per day. (See Thompson’ s evidence, 
page 135 of case).

It may be rem arked in this connection that J. 
Horner’s & Co’ s w orks turned out only from 5 to 7 
tons of finished steel per day. (See Ludlum ’ s 
testimony on page 91 of case).

So that he thinks respondent ought to get as 
much as his own superintendent, who does at least 
four times the w ork that respondent was called 
upon to do, and has four times the care and respon-
sibility.

In order to increase the value of respondent’ s ser-
vices from Ju ly  1st,1869,to June 9th,1874,much stress 
is laid on the fact that respondent knew  how to 
use a patent which he had sold the firm,and on. that 
account his services were worth more. The evidence 
shows that respondent brought this patent with him 
toPompton in 1864, and in May and June of that 
year it was in fu ll w orking order. H om er & Co. 
bought t his pa tent for $22,500; respondent had owned
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one-third of it, and showed the firm how to use it, 
and their successful use of it induced them to buy 
the patent, in 1865 at the large price above named, 
and respondent’ s connection w ith it ceased there-
after. See his testim ony on pages 26, 27 of case.

This testim ony is referred to to show that this 
patent had nothing to do w ith the services of re-
spondent after J u ly , 1869, any more than before, 
for it  had been in fu ll use, for five years previous 
thereto.

H aving shown what the testim ony of the respond-
ent to sustain his claim on quantum meruit was, it 
was shown b y  appellant in defense by the uncontra- 
dicted testim ony of respondent that the patent was 
a success in 1864, and the firm had been shown how 
to use it, and that it had been sold to the firm in 
1865 (see pages 26 to 27 of case)* and was in fu ll use 
after that time, so that no claim could be made that 
the value of the services should be increased on ac-
count of that patent. A lso that after 1866 re-
spondent thought $1,500 was fair p ay  for his ser-
vices as superintendent, and that up to 1869 he 
considered $2,000 per year fair pay, (see testimony 
on page 25), and that from 1867 to 1869 the firm had 
all th ey  could do. A nd it appears that for two 
years prior to 1869 or at least one year, the firm 
were doing as large a business as it  ever did.

There w as no increase in the business after 1869, 
and no extra care or work required of respondent 
after that time, on account of the patent or any-
thing else. W h y  his services should be worth more 
after J u ly  1st, 1869 than before, has not been shown. 
(See respondent’ s evidence on page 29 of case). This 
evidence is referred to to show that both respond-
ent and Ludlum ’ s opinion in 1869 was that the ser-
vices of respondent, as Superintendent, were worth 
only $2,000 per year, and that he was am ply com-
pensated in the receipt of that sum. The books of 
the firm, and W rig h t’ s testimony, explanatory of 
the entries (pages 55 and 56,) showing the salary 
listJncluding respondent’ s of nearly fifteen years
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ago, is certainly the best evidence that could possi-
bly be introduced on the question of the value of 
respondent’ s salary at that time, and to permit the 
record to be impeached now b y  the evidence of 
Ludlum and the respondent, is contrary to all p rin-
ciples of law; w hat the record shows is more potent 
than the evidence of Ludlum  who is, and has a l-
ways manifested an eagerness and zeal to p ay  all 
sums from the Treasury of the estate, at the e x -
pense of the representative of his deceased partner. 
If the respondent worked constantly to 1869, at a 
salary fixed by the firm before its dissolution, and 
that salary appears on its books to have been paid 
and accepted without protest, it is strange indeed, 
to say the least, that when the lips of one of the 
members of the firm is sealed in death, this alleged 
new contract is suddenly sprung on the estate. 
But the book entries, which absolutely impeach 
the testimony both of the respondent and Ludlum , 
and which cannot be varied by parol are and m ust 
be considered as final and conclusive and superior to 
the evidence of the parties, which is given fifteen 
years after such entries were made. These are 
hard facts and show conclusively that respondent 
and Ludlum were both satisfied.

He n r y  J. Ho ppe r , a witness also called for appel-
lant, a steel maker of large experience, and a dis-
interested witness, swears that his services were 
fairly worth $3,000 per year. (See his testimony on 
page 39 of case, and his whole testimony).

Robe rt  J e n n i n g s , a disinterested witness, called 
by the appellant, also testifies that respondent 
‘ would be fa irly  and reasonably w ell paid for his 

“ services if he received a salary of two thousand 
“ dollars to twenty-five hundred dollars per year.”  
(See page 156 of case).

It is respectfully submitted that respondent was 
fairly and liberally paid for the services rendered, 
and that this is established by a great preponder-
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ance of evidence on the part of the estate, and that 
he has been fully paid for all the services he ever 
rendered to the firm.

VII.

The decree of the Court below should be reversed 
and the petition dismissed.

FREDERICK W. STEVENS, 
Solicitor for Appellant.

J. M. BUCKINGHAM and 
WILLIAM JAY,

of Counsel.
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I N  CHANCERY OF NEW JERSEY.

Jo s e ph  W. Mc E l r o y , 

vs.

James  L u d l u m, A l i c e  B u c k i n g -

h a m, et al.

Opinion.

Argued upon pleadings and proofs.
Mr. E me r y  for complainant.

Mr. K e a s b e y , for the defendant, Alice Bucking- 
ha.ni. ,

Th e  Ma s t e r  :

This suit is for an account and the recovery of a 
share of partnership profits alleged to be due the 
complainant, not as a partner, but b y  w ay of com-
pensation for services in the business of the firm.

The complainant, Joseph W . M cElroy, was the 
superintendent of the steel works belonging to the 
late firm of James Horner & Co. This firm, com-
posed of James Horner and James Ludlum , after 
carrying on for tw enty years a large m anufacturing 
business, of which their steel w orks were a part, 
was dissolved by the death of the senior member, 
James Horner, on the 9th of June, 1874. Mr. 
Horner resided in his lifetim e in the city  of N ew  
Jork. Mr. Ludlum  resided on the property of the 
nn in Pom pton. The property included about five
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hundred acres of land at that place, a large water 
powder, factories in which the m anufacture of dif-
ferent products was conducted, dw elling houses, 
m achinery and personal property of various descrip-
tions. B y  the w ill of Horner, his estate was given 
to his daughter, A lice Buckingham , wife 
of John M. Buckingham , in part to her 
own use and in part in trust for his other daughter. 
Soon after his death differences arose between liis 
representatives and the surviving partner, and in 
August, 1874, a b ill was filed in this Court by his 
executrix, A lice Buckingham , against Ludlum, for 
the appointm ent of a receiver and the settlement of 
the partnership affairs. B y  an order of the Chan-
cellor, on m y advice, Ludlum  was appointed re-
ceiver on the 17th of November, 1874. The preven-
tion of protracted litigation between the parties, 
w hich was contemplated in this appointment, has 
not been effected. The antagonistic and embittered 
relations existing between them is partially dis-
closed b y  the pleadings and proofs in this suit, and 
give to it  some peculiar and unusual features.

The bill alleges that the firm of Horner & Co., on 
or about the 1st of Ju ly , 1869, at Pompton, agreed 
w ith the com plainant to pay him, as compensation 
for his superintendence of the steel works, one- 
eighth of the profits of the business of the steel 
w orks during the time he should be the superin-
tendent after said day, and did also guarantee to 
him  that the one-eighth of said profits should not 
be less than three thousand dollars in each year 
thereafter. That by the arrangement then made he 
was sure of receiving from said firm, during the 
period of his superintendence, three thousand dol-
lars in each year, and such proportion of the one- 
eighth of said profits as should appear to be an-
n u ally  made out of said business.

The defendants in the b ill are Ludlum  and wife, 
A lice Buckingham , and John M., her husband, ana 
Susan Horner, the cestui que trust in the will o
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her father. The several answer of Ludlum  adm its 
the m aking of the agreement set op in the bill., 
The answer of A lice  Buckingham  and her husband 
denies the m aking of the agreement, and charges 
that M cElroy and Ludlum  have combined to estab-
lish an unfounded claim against the estate to 
absorb and dispose of the entire property that re-
mains.

The bill was filed in January, 1877. Testim ony 
was taken before an Exam iner, and a hearing had 
befoie me as A d visory M aster in the follow ing N o -
vember. B eing of opinion that the cause as it 
stood ought not to be finally and conclusively dis-
posed of upon the points then presented b y  it, but 
that further proofs should be taken as w ell to such 
points as to the requisite materials for an account, 
and the ascertainment of how much, i f  anything,' 
was due to the complainant, upon the agreement 
set up in the bill; the suit was further held for that 
purpose. The additional testim ony and exhibits were 
subsequently produced, the cause argued upon all 
the questions raised by the pleadings and proofs, 
and a final decree advised by  me dism issing the bill. 
The conclusion was arrived at not w ithout hesita-
tion, in view of the testim ony of Ludlum , who was 
called by  the complainant, and favorable to his 
claim, but w ith a strong conviction in the end, 
after the best consideration I have been able to give' 
that it was the only conclusion I could lega lly  or 
equitably reach.

The alleged agreement was a verbal one. N o note 
or memorandum of its terms, or of the fact of an 
agreement, was made when it  was entered into, or 
at any time afterwards during the lifetim e of Hor- 
ner- A t  his death there was nothing in the books 
or accounts of the firm to suggest it. These books 
and accounts had been poorly and im perfectly  kept. 
No settlements had ever been made between the 
partners. The separate branches of their business 
had not been discrim inated, but were blended to-
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getlierin  the accounts. Inventories of property or 
stock were not made, except the partial one of 
J u ly  1, 1869. which was a list of articles connected 
w ith the steel works, but without prices or value. 
A  steel works account was begun J u ly  1, 1869, but 
as it  stands in the books is partial and incomplete. 
From J u ly  1, 1869, till Horner’ s death in June, 
1874, no yearly  settlem ents were made ; no inven-
tories taken, and no balances to show whether 
profits or losses were the yearly  results of the busi-
ness. W hether profits resulted to the steel works, 
and if  so, how much in each year during the five 
years from J u ly  1,1869, is a question incapable of 
solution without sifting the accounts contained in 
the books and supplying their defects b y  estimates 
and allowances, which can give at best but approx-
imate and unsatisfactory results. On what views 
profits should be reckoned, or, in other words, how 
far interest on capital, interest on indebtedness, 
rents, taxes, wear and tear of m achinery, buildings, 
&c., should be considered, or was meant to be con-
sidered b y  the partners, or w ould be necessary now 
to be taken into the account in any attem pt to as-
sign the profits of the steel works alone, I think it 
would be far from easy to say. I  think from the 
exam ination I  have made of the books that any 
estimate of profits would for these reasons be open 
to very great doubts. Looking at the state of the 
partnership books and affairs as they stood on the 
1st day of Ju ly , 1869, and also as they subsequently 
continued to be, it  is difficult to think that an 
agreement for a share of the profits of the steel 
w orks so definite and complete as to be capable of 
judicial enforcement was then made or thought 
necessary to be made b y  the parties. A  general 
understanding, dependent on particular terms ana 
adjustm ents, thereafter to be agreed on in an amica-
ble settlem ent between them, is more compatible 
w ith the conduct of the parties, and I think also 
w ith the other proofs in the cause.



V

W hen the firm was dissolved, its assets, real and 
personal, were supposed to be large, over and above 
its indebtedness. B y  the shrinkage of values, by 
the sale under foreclosure of the real estate, and the 
sale at a sacrifice of the personal, the firm assets 
have since been disastrously reduced. W hatever 
the profits of the steel works m ay be thought to 
have been as of J u ly  1, 1869, on calculations and 
valuations relating back to that date, they are not 
represented by existing available assets. So that 
if the.amount of profits exceeding tw enty thou-
sand dollars, which the complainants now seek to 
recover, in addition to the fifteen thousand he has 
received, should be allowed him, it  would more 
than absorb the available assets now left of thepart- 
neiship estate. The large indebtedness adjudged 
to be due from Ludlum  to the firm would, as far as 
now appears, leave this available remnant dis-
tributable to the estate of the deceased partner 
Horner.

The complainant was employed by the firm first 
as a puddler in the steel works, receiving wages as 
a workman till September, 1866, then for a year at 
a salary of $1,500, then till July, 1869, at a“salary 
o $2,000 a year. For the five years following the 
last date he received $8,000 per year. This annual 
sa ary, Mr. Ludlum says, was meant to insure the 
complainant against loss. His claim for larger 
compensation does not seem to have been present 
to the mind of Mr. Ludlum when first stating the 
liabilities of the firm after dissolution. The uncer-
tainties and dangers attaching to the recollections 
° witnesses, when the details of transactions long 
past are derivable solely from memory, are not to 
e ovei*looked in dealing with the parol under-

standing on which the estate of the deceased partner 
is sought to be charged. I am constrained to say, 
in view of the relations of the parties peculiar to 
his case, that an agreement “ clear, definite and 

unequivocal in all its terms,” such as the settled
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rule of equity  requires, has not to m y mind been 
established by the proofs.

B u t taking the agreement in substance and form, 
as Mr. Ludlum ’ s best recollection after the lapse 
of eight years has enabled him to state it, is the 
agreement one on which this suit against Horner’s 
representatives can be maintained? I  am of opinion 
that it  is not. W h a t his best recollection of it was, 
as first stated in his evidence, appears from the 
questions and answers on cross-examination as fol-
lows :

“  Q. How long before J u ly  1, 1866, did you con-
template a new arrangement with Mr. M cElroy ?

“  A . W ell, I cannot answer exactly.
“  Q. A bout how long?
“  A . I  cannot tell exactly  ; it  m ay have been one 

month or three months.
*■ Q. Had you talked it over w ith him during the 

preceding week or month ?
“ A . I had talked it OATer with him preceding July 

1, 1869.
“  Q. A b ou t how long before the agreement ac-

tu a lly  did take effect, and when was it that you 
made the agreement w ith him ?

“ A . I  cannot answer that, it is so long ago.
“  Q. Y o u  cannot give an answer, then, that it was 

before that time ?
“ A . It m ight have been four or six  weeks.
“  Q. It  was previous ?
“  A . Y es, sir.
“  Q. Y o u  can swear to that ?
“  A . Y es, sir.
“  Q. W h o was present when the contract was 

made?
“ A . I  don’ t remember.
“  Q. D id you m ake any written agreement ?
“ A . No, s ir ; I  never made any written agree-

ment w ith Mr. M cElroy about any agreement with 
him.
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“  Q. W lia t were the terms of agreement— the 
last agreement w ith Mr. M cElroy, made prior to 
July 1, 18691

“ A. The agreement between Mr. M cElroy and 
the firm of James Horner & Co. was, that from the 
first day of Ju ly , 1869, he should receive as a com-
pensation for his services a salary which should be 
equivalent to one-eighth of the profits of the busi-
ness, and to insure him  against loss it was agreed 
and understood that his profits should not amount 
to less than three thousand dollars per year ; lie 
was sim ply a salaried superintendent, and the 
amount to be gauged in that manner.
. “  Q. Now, was that agreement to stand any longer 
than a year ?

“ A. Y es, s ir ; it was to stand continually right 
along.

“  Q. B u t was it not lim ited to the first year of 
his employment ?

“  A. No, s i r ; it was not.”

If an agreement clear, definite and unequivocal 
in all its terms, defining the nature and amount of 
the profits which the complainant was to take, can 
be regarded as established b y  the proofs, it must be 
taken, I  think, to have been made prior to J u ly  1, 
1869, to go into operation on that day, and calling 
for yearly  services and yearly  settlem ents there-
after. Consequently a contract not to be performed 
within a year from the time it was made.

It was contended on the argument by the counsel 
of the complainant that this contract is exempted 
on two grounds from the operation of the statute of 
frauds requiring it to be in writing ; first, because 
the making of the contract has been admitted in the 
answer of Lndlum, the surviving partner ; second, 
because the contract has been partly performed. 
Neither of these contentions, it seems to me, can 
prevail. Without suggesting any distinction be-
tween the statute of frauds and the statute of limi-
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tations, but accepting the settled rules as to the 
effect of a partner’ s admission under the latter 
statute as equally  applicable to the former, it is 
enough to say that in the present case the admis-
sions of Ludlum  were made subsequent to the death 
of Horner, his partner, and do not bind his repre-
sentatives. The rule elucidated and settled in Mer-
ritt adsm. D ay , 9 Vroom, 32, was relied on to give 
efficacy to Ludlum ’s admissions. There a payment 
of interest made b y  a partner on a note of the firm 
after its dissolution, and before the note had been 
due six  years, was h eld  to renew it as against the 
statute of lim itations. B oth  members of the firm 
were bound b y  the admission involved in the pay-
ment, for the reason that the act of one was the act 
of both, an agency for each other being implied. 
B u t both partners in that case were living. Had one 
been dead, the admission by  paym ent would have 
been binding only on the p arty  m aking it. This is 
the point of the decision in Disborough v. Bidle- 
manrCs heirs, 1 Zab., 677, where it was held by the 
Court of Errors and A ppeals that paym ent on a 
joint and several bond by  the surviving obligor 
after the death of his co-obligor, w ill not take the 
case out of the statute as against the heirs of the 
deceased obligor. The im plied agency held to exist 
between two partners or joint debtors, b y  virtue of 
which one can bind the other b y  admissions, was 
said by the Court to be revoked by the death of 
either. W hen the com m unity of interest between 
the makers of a joint and several prom issory note 
is severed b y  the death of one, the representatives 
of the deceased, it was held, could not be made 
liable by admissions made after his death by a sur-
viving co-debtor.

Nor do I think that there is any reason for ex-
empting the agreement from the statute because of 
part performance. Where a parol contract has 
been partly performed, Courts of equity compel its 
execution to prevent the commission of a fraud
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with im punity. But the acts relied on as part per-
formance must be exclu sively  referable to the con-
tract. In order to m ake the acts such as a Court of 
equity w ill deem part performance of an agreement 
within the statute, it  is essential that they should 
clearly appear to be done solely w ith a view to the 
agreement being performed. F or if  they are acts 
which m ight have been done with other views, they 
will not take the case out of the statute since th ey  
cannot properly be said to be done b y  w ay of part 
performance.of the agreement. Story's Eq. Jur., 
section 762 ; Wallace v. Brown, 2 Stock 808/ Ack-
erman v. Ackerman, 9 C. E. G.

The acts relied on as part performance in the 
present case are the services rendered b y  the com-
plainant. B u t how can they be referable e x clu -
sively to a contract for one-eighth of the profits in-
stead of a compensation by salary ? How are his 
services from J u ly  1, 1869, referable to such a con-
tract any more than during the years prior to this 
date when he also received salary ? In Cooper v. 
Carlisle, 2 C. E. G., 525, it  was said bjr the Court of 
Appeals, commenting on the painful uncertainty 
of p aro l. evidence to establish agreements years 
after the time when alleged to have been made, that 
Courts are disposed to enforce the statute as wdse 
and salutary in its effects. Its effect, I think, w ill 
be right in this case.

Decree advised dismissing the bill, but without 
costs.
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N. J. Court of Errors and Appeals.

Jo s e p h  w . m «El r o y ,
Respondent.

This was an application to the Chancellor by Joseph 
W. McElroy, to be paid out of the fund in the appel-
lants hands held by him as receiver of the late partner- gn 
ship of James Horner & Co., the balance due on a judg-
ment of $21,361.84, recovered by him in the year 1881, 
against the surviving partner, James Ludlurn, the bal-
ance being $20,761.84 with interest.

This judgment was recovered (so the allegation is) for 
services rendered as superintendent of the steel works of . 
James Horner & Co., between July 1 , J869, and June 6 , 
1874, and represents (as is claimed) not the whole value 
of such services, but their value after deducting $15,000, 
admitted to have been paid on account gQ

Thefacts are these: McElroy entered the firm's employ 
in 1864, (p. 25, 1. 9.) He was then 40 years old, (p. 13,
1- 6,) and had from the time he was 17 years old worked 
as a puddler in Pittsburg, (p. 34, 1. 25.) He worked for 
the firm of J. Horner & Co., in the same capacity from 
1864 to 1866, (p. 25,1. 30,) earning from $5 to $7 per day,
(1. 20.) Then he became superintendent of their steel 
works at a salary of $1,500 a year for the first year, 
(1866-7,) and $2 ,0 0 0  for the second and third years, 
(1867-9.)

ANDREW KIRKPATRICK, Receiver,
Appellant,
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For similar services rendered from July 1, 1869, to 
June, 1874, Ludlum, after Horner’s death, actually paid 
him $3,000 per annum, {p. 161-2.) Not satisfied with 
this, over two years after Hornets death he filed a bill 
to recover a share of the profits. He was defeated both 
in the Court of Chancery and in this Court, on the 
ground, (1 st,) that no definite agreement was proved ; 
(2 d,) that even if proved it was void, under the statute 
of Frauds. (5 Stew. 828.)

On July 26, 1880, over six years after Horner’s death, 
McElroy presented to the receiver, Andrew Kirkpatrick, 
a claim for further compensation founded on a quantum 
meruit. On September 10, 1880, he commenced an 
action in the Supreme Court against James Ludlum, as 
surviving partner, to.recover such compensation. Lud-
lum refused to plead the statute of Limitations, (p. 167, 
Ex. No. 10,) and by collusion (as we insist) permitted 
judgment to be entered against him for $21,300.06. 
Owing to Ludlum’s insolvency, only $600 was collected 
on account of this judgment, (p. 4, 1. 28,) and in June, 
1881, the present proceeding was instituted against the re-
ceiver to recover the balance, (p. 5.) The Vice-Chancellor 
disregarded the amount as ascertained by the judgment, 
and after trying the case on its merit ordered the receiver 
to pay to McElroy $5,013.78 with costs, (p. 199, 1. 8 ,) 
thus allowing him at the rate of $4,000 per annum from 
July 1, 1869, to ‘July 1, 1874. The receiver appeals 

.from the order, and submits the following points:

McElroy is not entitled to recover anything in this pro-
ceeding, /or the reason that he has already received as much 
as his services are fairly worth.

His position, after July 1, 1869, was the same as it was 
before, while in the receipt of $2,000 per annum. As the 
parties themselves, by voluntary agreement, had fixe 
that rate of compensation, it must be presumed to have 

40 been a fair rate for the work then done, and, as it is con-



ceded that no new valid agreement was ever entered into 
changing the rate, the petitioner can only recover more, 
Jurat, by showing that the former agreement had come to 
an end, and second, by showing either that the increased 
business entailed increased labor, and that, therefore, 
he was justly entitled to further compensation, or that 
the former rate was manifestly unjust.' And not only 
must he show this, but he must also show that the con-
siderable increase in salary from $2 ,0 0 0  to $3 ,0 0 0 , which 
he actually received from Ludlum, was not large enough.

I. It is respectfully insisted that the increase in the 
business of the firm, after July 1, 1869, was by no means 
great enough to entitle him to just double the compen-
sation he was content to receive for the two years prior 
to that time. He went into J. Horner & Co.’s employ 
May, 1864. He worked as a puddler for two years, earning 
from $5 to $7 a day, (p. 25, 1. 20); then he became super-
intendent, receiving for the first year $1,500, and for the 
next two years $2,000, as before mentioned. This brings 
us down to July, 1869, when, as he says, the new agree-
ment was made, (p. 14, 1. 20-40,) which this Court 
deemed inoperative.' Abandoning this agreement, he 
necessarily insists that after July 1, 1869, his services 
were, without special agreement, fairly worth just double 
what he had been willing to receive prior to that time ; 
that such a contention is without foundation in fact, is 
apparent from the following considerations :

1. The capacity of the work was not increased after 
July 1 , 1869.

A new workshop was built either-in 1865, 1866 or 
1867, (p. 30, 1. 35 ; p. 31, 1. 4.) According to Ludlum, 
it was the melting furnaces which increased the capacity 
of the works, and these were increased from 24 in num-
ber to 42 in 1866 or 1867, (p. 41, 1. 10.)

2. The quantity of work done did not greatly increase 
after July 1 , 1869. ,

M cE lro y  s a y s  th e y  h ad  a ll th e y  c o u ld  d o  fro m  1 8 6 8 ,  

(p. 2 9 ,1 . 3 0 ;  p. 4 0 ,1 .  1 ,) a fter  th a t  th e r e  se e m s  to  h a v e
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been a gradual increase until 1873, when the panic oc-
curred and then a great falling off. (p. 80,1. 12 ; p. 25,1.5.)

3. The quantity of finished steel turned out was but 
little greater subsequent to July 1, 1869, than it was 
during the year prior thereto.

McElory says that from 1869 to 1874, they turned out 
from 4 £ to tons a day. (p. 2 1 , 1. 8.) Ludlum, always 
exaggerating, says from 6  to 7, but he thinks it may have 
been less. (p. 91, 1. 10,17.) McElory says further, that 
as early as 1866, they turned out about 3£ tons per day.
(p. 29, 1. 6 .) It increased some in 1867, (1. 9) and as the 
furnaces were increased, not later than 1867, (ante) from 
24 to 42, and as they had all they could do in 1868 and 
1869, it is fair to conclude that the works turned out 
from 4  to 4r| tons, if not more, during those years, and 
that the average, though it rose slighily after that time, 
never exceeded the maximum amount stated by McElroy, * 
viz., tons.

20 4- The number of workmen employed points to the
same conclusion.

McElroy says that probably two-thirds as many men 
were employed in 1867 as in 1873, and that they kept 
gradually increasing their force from the first named 
year. (p. 30, 1. 12 to 20.)

5 . McElro} says further, that the work did not 
change in character after he became superintendent in 

. in 1867, (p. 28, 1. 38,) the only difference being that he 
had more to do. (p. 29, 1. 1.)

And he admits that in one respect his labors were 
lightened, for in the last two years of his employment 
they gave him a shipping clerk, (p. 33, 1. 23,) he, himself, 
before that time, having performed the duties of that 
officer. As to his doing night work— that he had always 
done from the time he first took charge of the works.
(p. 34, 1. 14.)

Now, is it not clear from the above resumé of the tes-
timony, that there was no such sudden change in the 

40 character of McElroy’s work as would justify this Court
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in saying that while prior to July 1, 1869, his services 
were worth only $2 ,0 0 0  per annum, immediately there* 
after they became worth $4,000 ? He has been actually 
paid $3,000 per annum, since July 1, 1869, (p. 9, 1. 4,) 
and so got an additional yearly compensation of $1 ,0 0 0 . 
Surely, no one was better able to fix the value of his 
services for the two years prior to July, 1869, than 
McElory himself, and during that time he was willing to 
work for $2,000 per annum. What better criterion can 
we have for their value after that time than that sum— 10  

adding to it such additional amount as would, under 
the evidence, repay him for the additional labor im-
posed in consequence of an increase of business. If 
we do this we find that Ludlum, after Horner’s death, 
actually overpaid him. This disposes of the idea, that 
conceding the compensation received by McElroy in 
1868-9, to have been sufficient compensation, he is en-
titled to double the amount after that date, because of 
the increase in his labors.

20
II. The only other alternative for McElroy is that 

the rate of compensation agreed upon between himself 
and the firm in 1868-9, affords no fair criterion for the 
determination of the real value of his services, and that 
we must have recourse to the opinions of experts in 
preference.

The difference of opinion among the experts called in 
this case,-shows how unsatisfactory this method of solving 
the problem is. One of the receiver’s experts, Jennings, 
puts the fair value of McElroy’s services at from $2,000 30 
to $2,500, (p. 156, 1. 27,) the other, Hopper, at $3,000,
(p. 39, 1. 20.) On the other Hand, the only expert (out-
side of Ludlum,) palled by McElroy, Thompson, puts it 
at $5,000, (p. 133, 1. 39.) He admits that he does so 
because he attributes to McElroy special and peculiar 
knowledge of the patent process obtained from Hartman, 
Brunt & Co., (p. 147, 1. 31, etseq.) but this notion is with-
out foundation. McElroy parted with all his interest in 
the patent, for which he received from Horner & Co. 
$7,000, (p. 26, 1. 2 0 ,) in 1865, so that he is entitled to no 10



6

further compensation on that ground, (p. 27, 1. 10-14.) 
He says that considerable practice was required in order 
to learn the use of the process— but that he taught it to 
all the men in two or three years, (p. 2 1 , 1. 1 ; p. 84,1.15.) 
He commenced to do so immediately after he began to 
make steel, (p. 34, 1. 20,) that is in 1865, so that all the 
hands were familiar with it in 1868. To Thompson it 
seemed quite simple in theory, but he never tried it 
practically, (p. 150, 1. 5, 36.)

10 Now, if this be so, it follows that McElroy’s services 
were peculiarly valuable to the firm from 1864 to 1867; 
that is at the very time when he was receiving the 
smallest compensation, and it was only after his knowl-
edge had been completely imparted to others, and had 
become their property as well as his, that it began to 
have the pecuniary value attributed to it l A  more ex-
traordinary insistment was never attempted.

It may require genius to invent, but the application of • 
the invention is left to workmen possessed of no more 

^  than ordinary skill, who will often, as mere manipulators, 
excel the inventor. So here, after McElroy had com-
municated his knowledge, others could apply the inven-
tion as well as he, and McElroy does not pretend to say 
that they could not. (p. 2 1 , 1. 1 .)

Again, Thompson paid his own foreman only $5,000, 
(p. 140, 1. 35,) his duties being similar to those of McEl- 
rpy, (p. 135, 1. 23,) and his works turning out from 20 
to 30 tons a day against the 4 or 5 tons turned out bv 
the factory of Horner & Co.

Ludlum, having no present interest in the estate, to 
which he is-indebted over $1 0 0 ,0 0 0 , and hostile in the 
last degree to Mrs. Buckingham, (p. 121, 1. 35; p. 127,
1. 15,) now puts the value of McElroy’s services at $500 
per month, or $6 ,0 0 0 , while in 1868 to 1869 he was only 
pa'ying him $2 ,0 0 0 .

McElroy himself fixes the value of his services at 
$5 ,0 0 0 , (p. 23, 1. 9 ,) but is unable to give a single reason 
for making this particular charge rather than any other,

40 (p. 101,1. 20.) When a party to a controversy testifies to a
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fact, his testimony is* viewed with suspicion, but when 
only to a matter of opinion like this, and when he is 
unable to fortify that opinion by a single reason, it is 
worthless. Particular attention is called to this part of 
the cross-examination, (p. 1 0 1 ,) as indicating the intelli-
gence and calibre of the man.

The whole idea of giving McElroy more than $3,000 
was an afterthought. Ludlum did not mention this 
supposed claim in his sworn answer in the main case, 
filed in 1874, nor in a letter written to Mrs. Bucking- 
ham on July 15, 1874, (p. 163.) He balanced McElroy’s 
ledger account without mention of profits, (p. 162,) but 
when McElroy brought suit for them in 1867, he admitted 
his claim by his (Ludlum’s) answer, (p. 175,) and it was 
only defeated, both here and in the Court of Chancery, 
by the resistance of the Buckinghams.

In the opinion written by the Court below, it is said as 
* a reason for giving McElroy large compensation, that’ 

McElroy had been a worker in iron for 25 years ;• but 
this was only as puddler, (p. 34, 1. 25): another reason 2° 
assigned is that the firm had become the owners of the 
patent process as to this enough has been already said. 
Another reason is that his services were ■“ skilful, constan t, 
faithful and highly beneficial,” and that such was the 
confidence of his employers, that neither gave any.atten- 
tion- to that department of their business which he con-
ducted; all this was as true of his services and duties 
and of their confidence from 1867-69, when McElroy 
himself had fixed his own compensation at $2,000. It 
is respectfully submitted that there is nothing in these 3°  
reasons to explain why, the question resting entirely on 
the quantum meruit, there should be a sudden jump from 
$2,000, prior to July, 1869, to $4,000, after that time. •

Poin t  II.

All the foregoing argument rests upon the assumption 
that the contract as it existed in 1868-9, had come to an 
«nd. But where is the evidence of this ? It was sought 40



to terminate it by a new contract; but such new con-
tract never having acquired any legal force, the old con-
tract must be deemed to have continued, in the absence 
of any other agreement between the parties.

The Grover and Baker Sewing Machine Go. vs. Bulkley, 
48 111. 189.

Coe vs. Charlies Coal Co., 25 Penn. St. 337.
Ross vs. Harden, 79 N. Y. 84.

Poin t  I I I .

McElroy is not in a position to ask that the Court, (the 
receiver being no more than its representative,) shall pay 
him this money. He has not proved his right to it as 
against Mrs. Buckingham, the only person who is inter-
ested in the fund nowin the receiver’s hands, and he has 
now, through lapse of time, lost his right to prove his 

2 0  claim against her.
This proceeding is, at least, premature. The petitioner 

makes two averments as to the alleged debt. First. 
That the firm owed him when the receiver was appointed, 
(November 17, 1874,) $25,000, (p. 2, 1. 14; p. 1, 1. 27.) 
Second. That on September 10, 1880, he brought suit 
against Ludlum as surviving partner, and therein recov-
ered a judgment against Ludlum as such for $21,300 and 
costs ; and his prayer is that: “ An order may be made 
“ directing the receiver to pay to your petitioner.the 

3 0  “ balance of his said claim, (at least to the extent of said 
“judgment,) out of the assets of the estate in his hands.”

Now, it is an admitted fact in this case, that Ludlum, 
by the decree of this Court, owes the estate $73,975.47, 
with interest for several years past, (p. 113, 1. 22,) no 
part of which has been paid, (p. 115, 1. 39,) and that he 
has no property with which to pay it, except* as he says, 
a claim against Mrs. Buckingham, decided against him 
in the Court of Chancery, (p. 115, l. 40, et seq.) The 
property in the receiver’s hands, therefore, belongs to 

40 Mrs. Buckingham. A  judgment against the surviving
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partner is no evidence against the representative of the 
deceased partner, (in this case Mrs. Buckingham.) Smith 
vs. Ballentine, 10 Paige, 101 ; Trustees of Teake vs. Walts 
Orphans' House, 11 Paige, 80. Consequently the peti-
tioner’s position is this: He comes into Court and asks 
to be paid out of a fund which belongs to one against 
whom he has never established his debt. It would be 
hard to find a precedent for such a course as this.

But not only so, it was, at the time he filed his peti-
tion, (June, 1881,) impossible for him to establish his 
debt against Mrs. Buckingham, as executrix of James 
Horner. Horner died June 9, 1874; no claim, even to 
recover the fair value of his services, was made until 
July 26, 1880, (p. 3, 1. 40,) and no suit to recover there-
fore was begun until Sept. 10, 1880, (p. 4, 1. 10.) This 
suit was manifestly collusive, as will appear by reading 
Ludlum’s examination on p. 105, et seq., and exhibits 
.from p. 164 to 168. All right of action against Ludlum 
was barred therefore on June 9, 1880, and being barred 
as against him, it was also barred as against the executrix 
of the deceased partner. Trustees of Teake vs. Watts Or-
phans' House, 1 1  Paige, 80 ; same case on appeal, 2  Denio, 
577. Being barred then, it surely could not be revived, 
as against the executrix, by the collusive action of 
McElroy and Ludlum. The Court below in its opinion, 
alludes to the fact that the petitioner delayed presenting 
his claim at his, (Ludlum’s) request, but the claim here 
referred to was a claim fora share in the profits. The 
present claim was never dreamed of until after the decis-
ion of this Court in McElroy vs. Ludlum, (5 Stew. 829,) 
at the June term, 1880, and after Ludlum had ceased to 
be receiver.

10

20

30

B u t  i t  is  sa id  th a t  th e  a p p o in tm e n t  o f  a  r e c e iv e r  s u s -

pended  th e  o p e r a tio n  o f  th e  s ta tu te  o f  L im ita t io n s  as  

again st cred jto rs, h e  h a v in g  b e c o m e  a tr u s te e  fo r  th em . * 

T h at su ch  i s  n o t  th e  o r d in a r y  e ffe c t  o f  s u c h  an a p p o in t-  

m ent, f t  ap p ea rs from  th e  fo l lo w in g  a u th o r it ie s  :

High on Receivers, § 184, 135.
Anon, 2 Atk. 15. 40
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20

SO

Harrison vs. Duignan, 2 Dr. and War. 295.
Groome vs. Blake, 6 Irish C. L. 401.
/&., 8 Irish C. L. 432.

And it certainly cannot have that efiect in a case of 
this sort It is respectfully submitted that the argument 
in support of the contention that it does, overlooks a clear 
distinction well illustrated by Wrixon.va. 3 Dr.
and War. 123, which is relied upon in the opinion of t ie 
Court below. There the plaintiff claiming an interest in 
land filed his bill, and a receiver, in his interest, took 
possession. It was held that while the receiver remained 
in possession, the statute of Limitations did not run 
against the plaintiff, for the obvious reason that the 
receiver’s possession was his possession. But will it be 
concluded (rom this that the appointment of a receiver 
to take charge of the personal property of the debtor 
prevents the statute from running against the creditors, 
even though the appointment be coupled with a direc-
tion to do that which the debtor himself was obliged to 
do viz., to pay debts? The creditor’s action is: against 
the debtor, not against the receiver; and yet McElroy 
seems to imagine that by presenting this petition he 
makes the receiver his debtor. He does nothing of the
sort; no order for creditors to bring in their claims ha
ever been made in the main suit; the creditors of t 
firm have in nowise intervened therein. It was a suit 
instituted and carried on for an entirely different pu^ 
pose, viz., to adjust the relative rights of Ludlum an 
Mrs. Buckingham. MoElroy’s position in this matter- 
that of an entire stranger, and in this character on y 
he come in, alleging that the late firm owed him a d b 
and asking payment of it. But he fails to show that 
has ever established it against Mrs. Buckingham, 
only person now interested in the fund.

Cases like Stemdak vs. EanUnson, l  Simons, 393, rest 
upon an entirely different basis. There one creditor“  
his bill against the debtor on behalf of himself and U 
other creditors. These creditors are, in legal contemp

40
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tion, parties from the outset, and, of course, the statute 
does not run against them after bill filed.

Cases like Seeker's Appeal, 24 Penn. St. 482, and 
Kirk's Appeal, 40 Penn. St. 90, are cases of express trust 
and expressly decided on that ground.

selves bound by the statutes, except i]
rs: /S hepherd, 0 U. hi. Gr. 76.

it  u 'h i j l Ii m  LAixptiiMi.

express 
Here the

Except in cases of express trust, courts of equity, in 
the absence of fraud, apply the statutes in the same man-
ner that courts of law do. McGlane vs. Shepherd, 6  C.
E. Gr. 76. In the case in hand the effort is, in effect, to 
create another exception to its general application, an 
exception whieh would, on. principle, apply as well 
to the case of an administrator, or person holding prop-
erty for another in a fiduciary capacity (other than on a 
technical trust,) as to the case in hand. 2 q

For these reasons it is submitted that the order should 
be reversed with costs.

FREDERIC W. STEVENS.

*
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C O U R T  o f  E R R O R S  an d  A P P E A L S .

Between
A N D R E W  K I R K P A T -

R IC K ', Receiver,
Appellant,

and
J O S E P H  W. M c E L R O Y ,

O n  A p p e a l 
f r o m  D e cre e  
advisedby Vice 
C h a n e  e l l  o r  
Van Fleet.

Respondent.

Points of John R . Em e ry , fo r Respondent.

F I R S T  P O I N T .

T h e leg a l o b jec tio n s ra ised  b y  th e  a p p e lla n t  in  th e  co u rt  
below to th e  c o n sid era tio n  o f  r e sp o n d e n t’s c la im  upon its 
merits,were fu l ly  an d  a b ly  p resen ted  to  th e  V ic e -C h a n c e llo r ,  
and w ere, a fter  d u e  co n sid era tio n , o v erru le d  on  g ro u n d s  so  

clearly and  fo r c ib ly  sta ted  in  h is  o p in io n  th a t , on  th e se  

points, I  sh a ll n o t g o  b ey o n d  a s ta te m e n t o f  th e  o b jec tio n s  

and h is an sw ers to  th e m , an d  a referen ce to  a few  a d d it io n a l 
cases.

T h e o b jectio n s w e r e :

First. T h a t  th e  ju d g m e n t  o f  d ism is sa l o f  M c E lr o y ’s  b il i
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in  ch a n cery , filed  a g a in s t L u d lu m  as rece iv er , an d  eth ers, 

w a s a bar to  a n y  reco v ery  upon  th e  p resen t c la im .
(S ee  R e c o r d , p . 9 , 1. 2 0 , & c., d e fen ce  se t  u p  in  a n sw er.)

T h e  answer to  th is  in s is tm e n t is  th a t th e  ca u se  o f  action  

u p o n  w h ich  th e  b il l w as fo u n d ed  w as n o t th e  ca u se  o f  action  

n o w  re lied  o n , and  th a t th e  d ecree  o f  d ism is sa l d id  n o t  and  

w a s n o t in ten d ed  to  o p era te  as a  bar to  th e  p resen t c la im .

T h e  b il l w as b ased  u p on  a claim to a share of the profits 
o f  th e  b u sin ess , as fo u n d ed  u p on  an e x p r e ss  co n tra ct, and 

prayed an account. (S ee  B i l l ,  p . 1 7 0 , 2 , & c.; prayer o f

b il l ,  p . 1 7 3 , & c.) T h e  d ecree  (p . 1 8 2 )  ad ju d g ed  th at he 

w a s n o t e n tit le d  to  th e  r e l ie f  sought and prayed jo r  by the 
bill.

T h e  d ifferen ce  b etw een  th e  n a tu re  o f  th e  c la im s  in the  

tw o  d ifferen t p ro ceed in g s  n eed s n o  e la b o ra tio n  b eyon d  the  

V ic e -C h a n c e llo r ’s s ta te m e n t a t p . 1 8 6 , b u t i t  m a y  p roperly  

b e  a d d ed  th a t , in  th e  o p in io n  o f  th is  co u r t in  th e  chancery  

su it  in  M c E lr o y  v. L u d lu m , 5  S te w . 8 2 8 , th is  form  o f  pro-

c e e d in g  (th a t o f  an  a c tio n  to  reco v er  th e  value o f  h is ser-

v ic e s )  w a s e x p r e s s ly  p o in ted  o u t as th e  rem ed y  w h ich  the  

p e tit io n e r  sh o u ld  h a v e  p u rsu ed .

Second. T h a t  th e  co u rt sh o u ld  n o t in q u ir e  in to  th e  m erits  

o f  p e tit io n e r ’s  c la im , b ecau se it  is  barred  b y  la p se  o f  time, 

i. e. ,e ith e r  (1 )  th e  t im e  fix ed  b y  p o s it iv e  la w , th e  statute of 

lim ita t io n s , o r  (2 )  su ch  la ch es  in  th e  p u rsu it o f  h is  rem edy  

as to  d is e n t it le  h im  to  re lie f.

A s  to  (1 )  th e  s ta tu te  o f  lim ita t io n s , th e  a n sw ers o f  the 

V ic e -C h a n c e llo r  (p p . 1 8 9 —1 9 3 )  are c lea r  and satisfactory. 

T h e se  a r e : .
First. T h a t  th e  p resen t c la im  is for th e  p aym en t o f  a 

p a r tn e r sh ip  d e b t o u t o f  m o n ey s  o f  th e  p a rtn ersh ip  held by 

th e  rece iv er  a p p o in te d  b y  th e  C o u rt o f  C h a n cery  upon the  

express trust to  first p ay  th e  d e b ts  o f  th e  firm , (see peti-

t io n , p . 1 , & c., a n e ., p . 6 ,)  an d  th a t th is  ord er  o f  the court
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crfàtfd  a tru st w h ich  re lie v e d  th e  d e b ts  from  th e  o p era tio n  

o f  the sta tu te  (p p . 1 9 0 , 1 9 1 , an d  cases c ited ) ; and  see , a lso , 
1 D a n . C h . P r ., {3 d  ed .) 8 6 7 , as to  th e  a n a lo g o u s  case  o f  

ban k ru p tcy  p ro ceed in g s , w h ere  th e  a p p o in tm e n t is  h e ld  to  
have th é  effect o f  a ju d g m e n t  an d  e x e c u tio n  in  fa v o r  o f  a l l  

creditors w h ose  c la im s  are e s ta b lish e d . A ls o ,  K u r t z ’ A p p e a l,  

4 0  P a . S t. 9 0 ,  d e c id in g  th a t  w h ere  m o n ey  is  h e ld  in  tru st, 
and is n ot reco v era b le  a t la w , b u t o n ly  in  e q u ity , th e  s ta t -
ute w ill n ot r u n ;  a n d  S p in d a le  v. H a n k in s o n , 1 S im . 3 9 3 ,  

that a cred ito r’s b il l ,  on  w h ich  d ecree  is  e n te r e d , s to p s  th e  

running o f  th e  s ta tu te  from  th e  time of bill filed.
Second. T h a t , b y  ta k in g  p o ssessio n  o f  a ll  th e  p a r tn ersh ip  

property, and  r e ta in in g  i t  for  a d m in is tr a tio n  an d  d is tr ib u -
tion, th e  C o u rt o f  C h a n cery  ch a n g ed  th e  rem ed y  o f  th e  

creditor a g a in s t th e  p a r tn ersh ip  a sse ts , from  a le g a l to  an  

ex c lu s iv e ly  e q u ita b le  r e m e d y , an d  th a t , to  su ch  rem ed ie s , 
the statu te  d o es n o t a p p ly  (p p . 1 9 2 - 1 9 4 . )

[ I  add o n e  a d d it io n a l su g g e s t io n , v iz . ,  th a t th e  p erso n s  

interested iu  su s ta in in g  th is  o b jectio n  m a d e  in  th e  r e ce iv er ’s  

name (M rs. B u c k in g h a m ) , is  a  n o n -r e s id e n t o f  th is  s ta te , 

and, under th e  p r o v is io n s  o f  th e  s ta tu te , is  n o t e n t it le d  to  
set up th e  s ta tu te  in  her o w n  n a m e. (S e e  b il l for r e ce iv er  

filed by M rs. B u c k in g h a m .)  S ta tu te  o f  L im ita t io n s , § 8 ,  
R ev. 5 9 5 .]

A s to (2 )  th a t th e  p e tit io n e r  has been g u ilty  o f  la ch es  in  

the prosecu tion  o f  h is  c la im , an d  for th a t reason  has lo s t  
all eq u itab le  r ig h t  to  au  in q u ir y  in to  h is  c la im  on th e  m e r its , 

the record, as sh o w n  b y  V ic e -C h a n c e llo r ’s o p in io n , d isp o ses  
o f  th is p reten ce. (S ee  p . 1 9 4 .)  P r o o f . Bill filed in 1 8 7 7  

and prosecuted w ith o u t  d e la y . M o st  o f  th e  t im e  co n su m ed  
in thjs su it  w as in. ta k in g  an account o f  th e  p ro fits , on  an  

interlocutory d ecree  o f  th e  co u r t, decreeing that he was enti-
tled to an account, w h ic h  d ecree  w a s, ou  fin a l h e a r in g , a fter  

the accounts w ere in  and  u p o n  fu r th er  p roof, rev ersed  by  

t e C ourt o f  C h a n cery  it s e lf .  (S ee  record o f  c h in c e r y  
atilt.) T h e  m o d era te  d e la y  in  f i l in g  b il l  w as d u e  to  th e
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req u est o f  th e  rece iv er  th en  iu  ch a rg e  o f  th e  fu n d s  (p . 1 2 0 , 
1. 1 0 , & c.) A  fu rth er  a n sw er  o f  th e  V ic e -C h a n c e llo r  to  the  

a lle g e d  la ch es  (e v e n  i f  i t  e x is te d )  is  th e  p o sitio n  th a t no 

lâ c h é s  can b e  m a d e th e  reason  for d is m is s in g  a c la im  for a 

fremedy a g a in s t a ssets in  co u r t. S ee  p . 1 9 4 , 1 . 3 5 , 1 9 6 ,  and 

cases c ited .
T h e s e  le g a l o b jec tio n s to  th e  c o n s id e r a tio n  o f  p etitio n er’s  

c la im  on  th e  m er its , b e in g  o u t o f  th e  w a y , th e  case  stands  
ih  th e  p o s it io n  sta ted  b y  th e  V ic e -C h a n c e llo r ,  on  p. 187* 

li  2 2 , & c ., a n d  th e  c la im  for co m p en sa tio n  is  e n tit le d  to be 

heard  and  d ec id ed  u p on  it s  m er its .

S E C O N D  P O I N T .

T h e  a m o u n t o f  co m p en sa tio n  a llo w e d  b y  th e  V ic e -  

C h a n c e llo r , $ 4 0 0 9  per a n n u m , w ith  in terest  o n ly  from  

th e  t im e  o f  p r e se n tin g  th e  c la im  in  it s  p resen t form  (de-

cree, p . 1 9 8 , fo l .  1 0 , & c . ; J u ly  2 6 th , 1 8 8 0 , petition and 
answer,') w as n o t o n ly  c le a r ly  ju s t if ie d  b y  th e  e v id e n c e , but 
th e  o n ly  d o u b t is , w h e th er  i t  sh o u ld  n o t h a v e  exceeded  

th is  su m .
T h is  w a s th e  V ic e -C h a n c e llo r ’s o w n  d iff ic u lty  after a 

ca re fu l an d  p a tie n t co n sid era tio n  o f  th e  e v id e n c e  iu  rela-
tio n  to  th e  ch a ra c ter  o f  th e  se r v ic e s  an d  th e  com pensation  

o f  o th ers  p o sse ss in g  l ik e  q u a lif ic a t io n s  for s im ila r  services.- 

T h e  V ic e -C h a n c e llo r ’s s ta te m e n t (p p . 1 8 8 , 1 8 9 )  as to 

th e  n a tu re  o f  th e  se r v ic e s , is  j u d ic ia l  a n d  fa ir , an d  does not 

g o  b ey o n d  th e  c lea r  effect o f  th e  e v id e n c e ;  h is  m ethod  o f  

a r r iv in g  a t a v a lu a t io n  o f th e  se r v ic e s , w h ic h  w ere not o f  
a k in d  in  g en era l d e m a n d , h a v in g  a te ch n ica l lt market 

v a lu e ,”  b u t req u ired  sp e c ia l s k i l l ,  e x p e r ie n c e  and ju d g -

m e n t , w as th e  o n ly  p ra c tica b le  m eth o d , b e in g  based to 

so m e  e x te n t  on  th e  c o m p en sa tio n  p a id  to  o th ers  w ith  like  

q u a lif ic a tio n s  for s im ila r  se r v ic e s  ; and  th e  su m  fin a lly  e 
term iu ed  o n  b e in g , from  th e  v ery  n atu re  o f  th e  proceed-

in g s  an d  c la im  (th a t o f  a  quantum meruit) , le ft  to  a  fairau  

j u s t  d isc r e tio n , w as c e r ta in ly  w ith in  th e  l im its  fix ed  by th e
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evidence, and should not be disturbed by this court on 
a p p e a l > O n * : ^ r , d T N - i  f - . . A  A f  r

I  add only references to the testimony showing the evi-
dence relied on by the Vice-Chancellor, with references 
also tô additional facts, that give further support to his 
conclusions, if  this be necessary.

MeElroy, p p . 1 3 , 1 4 , as to  h is  s k i l l  an d  ex p e r ie n c e  

previous to  th e  e m p lo y m e n t  in  J u ly ,  1 8 6 9 ;  p . 1 5 , as to  
g iv in g  up  o th er  in terests  o f  h is  o w n  in  o rd er  to  c o n tin u e  

the e m p lo y m e n t an d  th e  sp e c ia l in d u c e m e n ts  th ereto  ; p . 

1 7 -2 1 , as to  th e  g en era l ch aracter  an d  e x te n t  o f  h is  w o rk , 

and its  fa ith fu l p erfo rm a n ce  a fter  th e  c o n tr a c t ;  p . 2 1 , & c., 
as to h is  a b so lu te  re lia n ce  o n  th e  co n tra c t a n d  le a v in g  
his ea rn in g s  w ith  th e  firm  (p . 2 1 , 1. 3 5 ,  & c. ; p . 2 2 ) ;  

p. 3 3 , 1. 1 0 , & c ., e m p lo y e d  n e a r ly  a l l  th e  m e n ;  p . 3 4 ,  a t-

tended d a y  and  n ig h t  to  su p e r in te n d e n c e — ta u g h t th e  m en  

the process o f  m a n u fa c tu r e ; p . 3 7 ,  n e ith e r  o f  th e  p artn ers  

was a p ra ctica l m a n u fa ctu rer , or g a v e  a tten tio n  to  th is  p art  
o f the b u sin ess.

Wright, p . 4 8 ,  as to  th e  n e w  a rra n g em en t m a d e  a b o u t  
July, 1 8 6 9 , a n d  th e  ch a rg e  in  th e  b o o k s  to  a sep a ra te  a c -

cou n t; p p . 4 9 ,  5 0 , an d  Exhibit 1 , p . 1 6 0 , as to  th e  

great in crease in  th e  b u sin ess  u n d er  M c E lr o y ’s  n e w  ar-

ran gem en t; p . 5 5 ,  as to  th e  s to p p in g  o f  h is  sa la ry  after  

July, 1 8 6 9 ;  p . 6 3 ,1 .  1 0 , th a t  L u d lu m  to o k  n o  p art in  
su p erin ten d in g  th e  m a n u fa ctu re .

Ludlum, p p . 6 6 , 6 8 , as to  M c E lr o y ’s e m p lo y m e n t a n d  

duties p r e v io u s  to  J u ly  1 s t , 1 8 6 9 ;  p . 6 9 ,  th e  n e w  a rra n g e -

ment a b o u t th a t  t im e  ; p p . 7 0 ,  7 1 , th e  in crea se  in  th e  
business from  th a t t im e , an d  M c E lr o y ’s e x c lu s iv e  ch a rg e  

re liev in g  both  p a rtn ers (p . 7 1 ,  1. 1 0 , & -*.); cross examina-
tion K p. 8 0 , 1. 2 0 ,  & c ., M c E lr o y ’s  g ra d u a l in crease  in  

duties; p. 1 1 3 , l in e  2 0 , & c ., as to  L u d lu m ’s in s o lv e n t  c o n -

dition ; p p . 1 1 9 , 1 2 0 , as to req u est in g  M c E lr o y  to  d e la y  
proceedings.

John Cox, p . 9 3 ,  1. 3 0 ,  M e E lr o y  c o n tr o lle d  the. e m p lo y -

ment and d isch a rg e  o f  th e  m en , and  m a n a g ed  so  th a t th ere
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w ere no d if fic u ltie s  or s tr ik e s . A s  to  tlie  value of the ser-
vices, as in d ica ted  by co m p e n sa tio n  in  o th er  establishments 

for  s im ila r  se r v ic e s  i
James R. Thompson,, p p . 1 3 0 - 1 5 4 ,  h e  fix e s  th e  v a lu e  at 

$ 5 0 0 0  per y e a r , (p p . 1 3 2 , 1 3 3 ,)  an d  th e  co m p a riso n  d e -
v e lo p e d  on  c r o ss -e x a m in a tio n  b e tw een  h is  w o rk s , w here a 

g en era l su p e r in te n d e n t is  p a id  $ 5 0 0 0 ,  (p . 1 4 0 , I. 3 3 ,  & c.,) 

w h o  is  se ld o m  th e r e  a t n ig h t  (p . 1 4 2 ) , an d  h as a d a y  and  
n ig h t  a ss is ta n t su p e r in te n d e n t, and  w h e r e  tw o  o f  th e  part-

n ers are p ra ctica l m a n u fa ctu rers, w h o  co m m en ced  as w ork-

m en  (p . 1 3 6 ) , and  s t i l l  su p e r in te n d  th e  m a n u fa ctu re  (p! 

1 5 2 , 1. 2 5 , p . 1 5 3 ,)  to g e th e r  w ith  h is  s ta te m e n ts , (p p . 1 4 3 -  

1 4 7 ,)  a s to  th e  sp ec ia l v a lu e , o f  M r . M c E lr o y ’s  serv ices, 
w o u ld  a lto g e th e r  seem  to  e s ta b lish  th a t  M r . T h o m p so n ’s 

o w n  fig u res w o u ld  h a v e  b een  th e  fa ire st b a sis  for  d ec is ion  ; 
a n d  th a t M c E lr o y  is  r e a lly  th e  p erson  a g g r ie v e d  by the 

d e c is io n  o f  th e  V ic e -C h a n c e llo r  lo w e r in g  th is  reasonable  

l im it .

T h e  e v id e n c e  o f  th e  w itn esse s  ca lled  b y  th e  respondent 

is  a lto g e th e r  u n sa tisfa c to ry  as an  absolute b a sis  for fix ing  

th e  v a lu e .
Hopper, w h o  fix e s  $ 3 0 0 0  on th e  s im p le  h y p o th es is  o f  

a m o u n t o f  p rod u ct; d isco n n ected  from  a n y  o th er  circum -

sta n ces  o f  th e  se r v ic e , (p . 3 9 ) ,  had h im s e lf  a sa la ry  or pay 
d u r in g  th e  sa m e  tim e  o f  from  $ 8 0 0 0  to  $ 1 5 ,0 0 0  a year 

d u r in g  th e  p er iod  in  q u e s t io n , w h ere  th e  p ro d u ct w as less 

(p . 4 0 ) ,  and  e v e n  th en  o n e  o f  th e  m o st im p o r ta n t and vital 

o f  th e  p rocesses su p e r in te n d e d  b y  M c E lr o y  w as n ot used 

(p . 4 0 ,  1. 3 1 ,  <fcc.)j h e  had  a lso  an assistant su p erin ten d en t  

a t $ 2 5 0 0  (p . 4 1 ) ,  an d  w as n o t h im s e lf  r e lie v e d  from  the

su p e r v is io n  (p . 4 0 ,  1. 1 0 , & c ., 1. 3 0 ,  & c .)
Jennings, (p p . 1 5 5 - 1 5 7 . )  T h is  w itn e s s , w h o  has just 

co m m en ced  th e  m a n u fa ctu re  (p . 1 5 5 , 1. 1 8 ,  & c.,) and  w o, 

d u r in g  th e  p eriod  in q u e s t io n , w as a y o u n g  sa lesm an  who 

k n e w  n o th in g  a b o u t th e  m a n u fa c tu re , (p . 1 5 7 ,  & c .,)  fixes the 

c o m p en sa tio n  at $ 2 0 0 0  to  $ 2 5 0 0 .  H i s  o p in io n  w as properly
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treated as entitled to no weight as fixing the absolute limit 
of compensation.

Ihe above were all the witnesses upon the question ex-
cept McElroy himself, who thought he was entitled to 
not less than $5000 (p. lOi, 1. 20, &c., 102, 1. 1 , &c \ 
and Ludlum, who fixes amount at $6000, (r. 9 5 , &e.,) and 
against whom petitioner has now a judgment on that basis. 
At the time when the agreement for further employment 
was made, (about July 1 st, 1869,) it certainly could not 
have been made on the basis of the extreme limit of $3000 
per annum now contended for; and, taking this fact in 
connection with all the evidence, the Vice-Chancellor's con- 
elusion as to the m a t t e ^ o r j * c a n n o t  be 
reversed by the appellant, wrong.

The claim set up in the answer that McElroy’s whole 
claim is a fraud, and the result of a fraudulent combina-
tion with Ludlum to defraud Mrs. Buckingham, was 
clearly unsupported by any evidence, and is emphat-
ically disproved by the positive evidence of witnesses 
and the conduct of all the parties from the very time of 
commencing the employment, (five years before Horner's 
death.) The direct evidence of three witnesses, McElroy, 
Ludlum and Wright, (the latter certainly honest, beyond 
the reach of even the most violent aud prejudiced suspi-
cion); the charge in the method of keeping the accounts 
Wright (pp. 48, 50); McElroy's stopping the drawing of 
any salary (p. 55, 1. 30; p. 63, 1. 33, &c.,) even to the 
amount of $3000, and leaving with the firm all his money 
except that absolutely required for living expenses, (p. 2 1  

1- 34,) so that even his patent wasn't paid for (ill after H o/ 
ner's death, (p. 72, 1. 1 0 , &c.); all these and many other 
circumstances establish the bona fide character of the pres-

* l ^ j J r sion of an y

and mistake in fixing its amount.




