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3f«000« CÜDuntg Cirrati Court

P r u d e n t i a l  I n s u r a n c e  Co m pa n y  of  
A m e r i c a , a corporation of the 
State of New Jersey.

Ma r i a  P r a h m ,

vs.

Defendant.

Plaintiff,

Action a t 
Law.

Complaint. 

Piled Dec. 7, 1920.
Plaintiff, Maria Prahm, residing a t Secaucns, 

in the County of Hudson and State of New Je r-
sey, says th a t:

1. At all the times herein stated defendant 
was and still is a corporation of the S tate  of 
New Jersey.

2. On June 18th, 1920, in  consideration of the 
payment to defendant by one Otto Prahm, de- s o  
ceased, late of Secaucns of a  premium of $44.00 
and of like sum to be paid to it by him annually
for a period of twenty years, during Ms life, made 
its policy of insurance in  writing, a  copy of which 
is annexed hereto, and thereby insuring the life 
of the said Otto Prahm, in the sum of $1,'000.00.

3. Plaintiff herein is designated in  said policy 
of insurance as the beneficiary of the said Otto 
Prahm, since deceased.

40



2

Complaint.

4. On September 15th, 1920, said Otto Prahm 
died.

5. Said Prahm performed all the conditions of 
said contract of insurance on bis part and till his

l© death paid all premiums.
6. Said policy of insurance provided tha t lia-

bility would extend only to premium paid, if in-
sured met death by suicide. No other exceptions 
of liability wTere reserved in said policy.

7. Said Otto Prahm  died from natural causes 
and not by suicide.

8. Plaintiff made due proof of the death of 
said Otto Prahm in accordance with the provisions

20  of the said policy and otherwise performed all 
conditions of said policy on her part.

9. The amount of said insurance has not been 
paid. Plaintiff demands as damages $1,000.00 
with interest from September 15th, 1920.

Le w i s  B. E a s t m e a d , 
Attorney for Plaintiff. 

Notice to the within named defendant:
I n  c as e  t h e  w i t h i n  s u m m o n s  a n d  c o m pl a i n t  

ABM ser ved  u po n  y o u  pe r s o n a l l y  then take no-
tice that if you intend to make a defence to this 

g© action, you must file an Affidavit of Merits within 
ten days from the date of service hereof upon you, 
and must file your answer within twenty days 
from the date of such service, and in default of 
the filing of such affidavit and answer, judgment 
will be entered against you. Lawful service upon 
a corporation is deemed personal service for the 
purpose of this notice. (P. L., 1912, p. 394, Rule 
56)

4 0

Le w i s  B. E a s t m e a d ,
Plaintiff’s Attorney.



3

Complaint.

Th e  P r u de nt ia l  In s u r a n c e  Co m pa n y  o f  
A mer ica .

In  consideration of the application for this 
policy, wfliich is hereby made part of this con-
tract, a copy of which application is attached 
hereto, and of the payment in the manner spe- 10 
cified, of the premium herein stated, hereby en-
dows and insures the person herein designated, 
as the Insured, for the amount named herein, 
payable as specified, subject to the provisions on 
the second and third pages hereof, which are here-
by made p art of this contract.

Th e  Ins ur ed —Ot t o  P r a h m .
A m o u n t  o f  In s u r a n c e —On e  Th o u s a n d  Do l -

lars , payable a t the Home Office of the Company, 20 
in Newark, New Jersey, twenty years after the 
date hereof on the eighteenth day of June, 1940, 
provided the insured be then living and this pol-
icy be then in force; or immediately upon receipt 
of due proof of the prior death of the Insured 
while this policy is in force.

Pay a b l e  to the Insured, if living twenty years 
after the date hereof, or, in  case of the prior 
death of the Insured, to M aria Prahm, beneficiary, 
Mother of the Insured. If there be no 'beneficiary 
living a t the death of the Insured the amount of 
insurance shall be payable to the executors, ad-
ministrators, or assigns of the Insured, unless 
Otherwise provided in the policy. The right to 
change the beneficiary has been reserved by the 
Insured.

Annual premium forty-four and 40/100 Dollars, 
payable on the delivery of this policy, the receipt 
whereof is hereby acknowledeged, and a like 
amount payable thereafter, annually a t  the Home 
Office of the Company, or as provided under the

4 0
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Complaint.

heading, General Provisions, on the second page 
hereof, in exchange for the Company’s receipt 
on or before the eighteenth day of June, in every 
year during the continuance of this policy, until 
twenty full year’s premiums shall have been paid, 
or until the prior death of the Insured.

10  In  W it n e s s  W here of , the said* Prudential In -
surance Company of America, a t its office in  the 
City of Newark, New Jersey, has caused this 
policy to be signed 'by its Presidents and its 
Secretary, and to be duly attested this eighteenth 
day of June, one thousand Nine Hundred and 
twenty.

Fo r r e s t  F. D ryd en ,
President.

so (S e a l )
W ill ard  I. Ha m il t o n ,

Secretary.
A ttest:

C. C. Redington .
Age 20.
Twenty year endowment Policy, Annual Divi 

dends, Premiums payable for Twenty years. Total 
and permanent disability Provision. W aiver of 
Premiums. Payment of Insurance in  Installments

30
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HUDSON COUNTY CIRCUIT COURT.

P r u d en ti a l  I n s u r a n c e  Co m pa n y  o f  
A mer ica , a corporation.

Defendant.

Mar ia  P r a h m

vs.

Plaintiff,
Action at 

Law.

io

Affidavit of Merits 

S ta te  o f  N e w  J e rse y .)
• C o o  •

Co u n t y  o f  H ud so n .

J. H. Olm ste d , being duly sworn on bis oath 
deposes and says, tha t he is the Superintendent of a o  
the above named defendant, in the Jersey City 
District, and for the purpose of making this affi-
davit, agent of defendant, in the above stated cause, 
and tha t he believes th a t the defendant has a just 
and legal defense to said action on the merits of 
the case.

Subscribed and sworn to before me this) 
eighth day of December, 1920. y 

P h i l i p  T. Lyo ns , J r .,
Master in  Chancery, 

of New Jersey.

J. H. Ol m st ed .
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HUDSON COUNTY CIRCUIT COURT

i o

P r u d e n t i a l  I n s u r a n c e  Co m pa n y  o f  
Ame rica , a corporation.

Defendant.

Mar ia  P r a h m ,

vs.
Plaintiff,

Answer.

Filed Dec. 9-, 1920.
Defendant, The Prudential Insurance Company 

of America, a  corporation of the State of New 
Jersey, having its principal office a t Newark, New 
Jersey, says th a t:

F irs t  D e f e n s e :

1. I t  admits paragraph one.
2. I t  admits the allegation of paragraph two 

that on June 18th, 1920, it issued a policy of in-
surance on the life of Otto Prahm, hut denies that 
the copy of policy annexed to  said complaint, 
and referred to in paragraph two, is a complete 
copy of the contract of insurance.

3. I t  admits paragraphs three and four.
4. I t  denies the allegation of paragraph five,

3 0  . jsix and seven.
5. I t  admits tha t proofs of death of said Otto 

Prahm were furnished the company, but denies 
the allegations of paragraph eight th a t all other 
provisions of said policy and all conditions were 
performed, as alleged in paragraph eight.

6. I t  admits the allegations of paragraph nine.

4 0
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1 Answer.

Se c o n d  De f e n s e :
1. To induce the defendant to issue said policy 

of insurance said Otto Prahm signed an applica-
tion to the defendant for said policy of insurance 
on his life.

2. In  said application said Prahm declared l o  
and represented to the defendant th a t he had never 
had consumption.

3. That the defendant, relying upon said de-
claration and representation of said Otto Prahm 
and believing the same to be true, issued said policy 
of insurance,

4. That the declaration and representation so 
made by said Otto Prahm that he never had con-
sumption were false and fraudulent to the knowl a o  
edge of said Prahm.

5. That said Prahm by and through said false 
and fraudulent representation, procured said pol-
icy 'from the said defendant, and said Policy is 
void and of no effect.

Th ir d  D e f e n s e :

1. Said application for insurance so signed by 
said Otto Prahm, and which by the terms of said 
policy was made part of the contract of insurance, 
contained the following declaration:

8*
I  hereby declare tha t all the statements 

and answers to the above questions are com- 
plOte and true, and I  agree tha t the forego-
ing, together with this declaration, as well 
as the statements and answers made or to be 
made to  the 'Company’s Medical Examiner, 
shall constitute the application and become 
a part of the contract of insurance hereby ap-
plied for, and i t  is further agreed th a t the 
policy herein applied for shall 'be accepted

4 0
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Answer.
i

subject to the conditions and provisions t 
in contained, and said policy shall not t —  
effect until the same Shall be issued and 
delivered by the said Company, and the first 
premium paid thereon in full, while my 
health, habits and occupation are the same 
as described in this application.”

2. In  said application and Medical Examina-
tion, made part of said application and part of 
said contract of insurance, the said Otto Prahm 
was asked the question.

“Have you ever had consumption?” And 
replied thereto: “No.”

ao  3. The declarations and representations so 
made by the said Prahm tha t he had never had 
consumption were false and fraudulent, to the 
knowledge of said Prahm.

4. 'That said Prahm secured said policy from 
said defendant by and through said false and 
fraudulent representations, and said policy is 
void and of* no effect.

F o u r t h  D e f e n s e :
1. Defendant repeats paragraph one of the 

Third Defense.
3 Q 2. In  said application and Medical Examiner’s 

Report said Prahm stated th a t he had lost ten 
(TO) pounds weight within the year previous to 
May 20th, 1920, but the cause of said change was 
harder work.

l. That the declaration and representation 
that the cause of said loss of weight of said Prahm 
was harder work, were false and fraudulent to  the 

* knowledge of said Prahm.
4. That the said cause of change was the 

0 sickness of said Prahm, denied in said application.
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Answer.

5. That said Prahm procured said policy of 
insurance from said defendant by and through said 
false and fraudulent representation, and said pol-
icy is void and of no effect.

F i f t h  De f e n s e :
1. Defendant repeats the allegations of para- io 

graph one of the Third Defense.
2. In  said application said Prahm declared and 

represented tha t he was employed by the Federal 
Ship Building 'Company.

3. That said declaration and representation 
so made by said Prahm tha t !he was employed by 
the Federal Ship Building 'Company were false 
and fraudulent, to the knowledge of said Prahm.

4. That said Prahm procured said policy of 2 © 
insurance from said defendant by and through 
said false and fraudulent representations, and 
said policy is void and of no effect.

Si x t h  De f e n s e :
1. In  said application and Medical Exumin- j 

er’s Report said Prahm was asked! the following 
question: “Give the names of all physicians who ~ 
have attended you within the past three years,
on what dates and for what complaints.” Said 
Prahm answered as follows: “Dr. Brandenburg,
1917, Boil, Rt. Elbow, Catarrh, Throat and ear, :*o 
for past two years.”

2. In  said application said Prahm declared and 
represented to said defendant tha t he had not 
been attended by any physician other than Dr. 
Brandenburg for the ailments above stated.

3. That defendant relying upon said declaration 
and representation, and believing the same to be 
true, issued said policy of insurance.

4. That said declaration and! representation
so made by said Prahm  tha t he had not been at- 4 0



10

' ’ Answer.

tended by any physician other than Dr. Branden-
burg, for Boil, rt. elbow, Catarrh, Throat and 
ears for past two years, were false and fraudu-
lent, to the knowledge of said Prahm.

5. That said Prahm procured said policy of in- 
lO  surance from said defendant by and through said 

false and fraudulent representations and said 
policy is void and of no effect.

Se v e n t h  D e f e n s e :
1. Defendant repeats the allegations of para-

graph one of the Third Defense.
2. That in and by the said declaration i t  was 

agreed !by the parties to said contract of insur-
ance tha t said policy should not take effect until

20 the same should be issued' and delivered by said 
Ciompany, while the health, habits and occupa-
tion of said Prahm were the same as described in 
said application.

3. T hat the said health, habits and occupa-
tion of said Prahm a t the time of the issuance and 
delivery of said policy were not the same as de-
scribed in  said application to  the knowledge of 
said Prahm.

4. That said policy under the terms of said 
contract of insurance did not take effect and that

80 the same is void and of no effect.
E i g h t h  D e f e n s e :

1. Defendant repeats the allegations of para-
graph one of the Third Defense.

2. Said Prahm in said application represented 
and stated to  said defendant tha t he had never 
had asthma, habitual cough, spitting of blood, 
consumption, dizziness, loss of consciousness, per-
sistent neuralgia, rheumatism, discharge from ear, 
palpitation of heart.

4 0



11

Answer,

3. That the declarations so made ’by said 
Prahm were false and fraudulent to the knowl-
edge of said Prahm.

4. That said Prahm procured said policy of in-
surance from said defendant by and through said 
false and fraudulent representations^ and said j o 
-policy is void' and of no effect.

N i n t h  De f e n s e  :
1 . Defendant repeats the allegations of para-

graph one of Third Defense.
2. That in and by said application said Prahm 

represented and declared to  said defendant that 
his present occupation was an electrician.

3. That defendant relying on said declaration 
and believing the same to be true, issued said 2 o 
policy of insurance.

4. That said declaration and representation 
so made by said Prahm  that his occupation was 
electrician were false and fraudulent, to the knowl-
edge of said Prahm.

5. That said Prahm  procured said policy of 
insurance from said defendant by and through 
said false and fraudulent representation, and 
said policy is void and of no effect.

Te n t h  D e f e n s e :
1. Defendant repeats the allegations of para- 30 

graph one of Third Defense.
2. In  said application and declaration made to 

the Medical Examiner said Prahm declared and 
stated th a t he had never had any serious illness.

3. That the defendant relying on said declara-
tion and believing the same to  be true, issued 
said policy of insurance.

4. That said declaration and representation 
so made th a t he had never had any serious illness

40
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Answer.

were false and fraudulent, to the knowledge of 
said Prahm.

5. That said Prahm procured said policy of 
insurance from said defendant by and through said 
false and fraudulent representations, and said 
policy is void and of no effect.

E l e v e n t h  De f e n s e :
1. Defendant repeats the allegations of para-

graph one of Third Defense.
2. That in said application and declaration 

made to Medical Examiner said Prahm declared, 
in answer to the question “Are you now in good 
health?”, tha t he was in good health.

3. That the defendant, relying on said de- 
20 duration  and representation and believing the

same to be true, issued said policy of insurance.
4. That said declaration and representation 

made by said Prahm that he, a t the time of signing 
said application, and making said declaration to 
the Medical Examiner, was in good health, were 
false and fraudulent, to the knowledge of said 
Prahm.

5. That said Prahm procured said policy of in-
surance from said defendant by and through said 
false and fraudulent representations and said

30  policy is void and of no effect.
Ra n d o l ph  P e r k i n s , 
Attorney for Defendant.

4 0
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HUDSON COUNTY CIRCUIT COURT.

P r u de nt ia l  I n s u r a n c e  Co m pa n y  o f  
Ameri ca , a corporation.

Defendant.

Mar ia  P r a h m

Plaintiff,

Action at 
Law.

10

Reply.

Filed Dec. 21, 1920.
Plaintiff, Maria Pra'hm, replying to the several 

defenses set forth in the answer of the defendant 
says:

1. She admits th a t the copy of policy annexed 
to her complaint is not complete insofar as cer-
tain  provisions on page 2 and 3 of said policy are 
Concerned, they being however referred to  in page 
1 of said policy which is set out in full in  the 
complaint.

1. Plaintiff admits paragraphs 1 and 2 of 
the second defense.

2. As to the allegation of paragraph 3 of the 
Second Defense, plaintiff has no knowledge or »0 
information sufficient to form a belief.

3. Plaintiff denies paragraphs 4 and 5 of the 
Second Defense.

1. Plaintiff denies tha t the application for in 
Burance signed by said Otto Prahm contained

Rep ly  t o  F irst  De f e n s e :

Re pl y  t o  Se c o n d  D e f e n s e :

Rep ly  t o  Th i r d  De f e n s e :

4 0
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Reply.

the declaration set forth in paragraph 1 of the 
Third Defense, insofar as its phraseology is 
concerned. Plaintiff says th a t the said declaration 
of the said Otto Prahm reads as follows:

(<J hereby declare that all the statements 
and answers to the above questions are com-
plete and true, and I  agree th a t the forego-
ing, together with this declaration, as well 
as the statements and answers made or to be 
made to the Company’s Medical Examiner, 
shall constitute the application and become a 
part of the contract of insurance hereby 
applied for, and i t  is further agreed tha t the 
policy herein applied for shall be accepted 
subject to the pr iv il e ge s  and provisions there- 

20  in contained, and said policy shall not take 
effect until the same shall be issued and de-
livered by the said company, and the first 
premium paid thereon in full, while my 
health, habits and occupation are the same 
as described in this application.”

2. Plaintiff admits paragraph 2 of the Third 
Defense.

3. Plaintiff denies paragraph 3 of the Third 
Defense.

4. Plaintiff denies paragraph 4 of the Third 
Defense.

Re pl y  t o  Fo u r t h  D e f e n s e :
1. Plaintiff repeats the allegations of para-

graph 1 of the Reply to the Third Defense.
2. Plaintiff admits paragraph 2 of the Fourth 

Defense.
3. Plaintiff denies paragraphs 3, 4 and 5 of 

the Fourth Defense.
Re pl y  t o  F i f t h  De f e n s e :

1. Plaintiff repeats the allegations of para-4 0
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Reply.

graph 1 of the Reply to the Third Defense.
2. Plaintiff admits paragraph 2 of the Fifth 

Defense.
3. Plaintiff denies paragraphs 3 and 4 of the 

Fifth Defense.
Rep ly  t o  Si x t h  De f e n s e : 10

1. Plaintiff admits paragraphs 1 and 2 of the 
Sixth Defense.

2. As to the allegations in  paragraph 3 of the 
Sixth Defense plaintiff has not sufficient informa-
tion or knowledge to form a belief.

3. Plaintiff denies paragraphs 4 and 5 of the 
Sixth Defense.

Rep ly  t o  S e v e n t h  De f e n s e  :
20

1. Plaintiff repeats the allegations of P ara-
graph 1 of the reply to the Third Defense.

2. Plaintiff admits Paragraph 2 of ¡the Seventh 
Defense.

3. Plaintiff denies Paragraphs 3 and 4 of the 
Seventh Defense.

Reply  t o  E i g h t h  De f e n s e :
1. Plaintiff repeats the allegations of P ara-

graph 1 of the reply to the Third Defense.
2. Plaintiff admits Paragraph 2 of the Eighth

Defense. 3 o
3. Plaintiff denies Paragraphs 3 and 4 of the 

Eighth Defense.
Re ply  t o  Ni n t h  De f e n s e :

1. Plaintiff repeats the allegations of P ara-
graph 1 of the reply to  the Third Defense.

2. Plaintiff admits Paragraph 2 of the Ninth 
Defense.

3. As to the allegations of Paragraph 3 of the 
Ninth Defense plaintiff has not sufficient knowl-
edge or information to form a  belief.
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Reply.

4. Plaintiff denies Paragraphs 4 and 5 of the 
Ninth Defense.

Reply  t o  Te n t h  De f e n s e :
1. Plaintiff repeats the allegations of P ara-

graph 1 of the reply to the Third Defense.
10  2. Plaintiff admits Paragraph 2 of the Tenth

Defense.
3. As to the allegations in Paragraph 3 of the 

Tenth Defense, plaintiff has not sufficient informa-
tion or knowledge to form a belief.

4. Plaintiff denies Paragraphs 4 and 5 of the 
Tenth Defense.

Re pl y  t o  E l e v e n t h  De f e n s e  :
1. Plaintiff repeats the allegations of Para- 

ao 8TaP 1̂ 1 of the Reply to the Third Defense.
2. Plaintiff admits Paragraph 2 of the Eleventh 

Defense.
3. As to the allegations in Paragraph 3 of the 

Eleventh Defense, Plaintiff has no knowledge 
or information sufficient to form a belief.

4. Plaintiff denies Paragraphs 4 and 5 of the 
Eleventh Defense.

Lf w i s  B. E a s t m e a d , 
Attorney for Plaintiff.

3 0

4 0
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HUDSON COUNTY CIRCUIT COURT.

P r u de nt ia l  I n s u r a n c e  Co m pa n y  o f  
Amer ica , a corporation.

Defendant.

Mar ia  P r a h m ,

vs.

Plaintiff,

Action a t 
Law.

io

Notice of Appeal.

To B a n d o l ph  P e r k i n s , E sq .,
Attorney of Defendant.

Ta k e  No t ic e  tha t the plaintiff appeals to the 
Court of E rrors and Appeals from the whole of 
the judgment entered in  this cause on the follow- 20 
ing grounds:

1. The answer of the defendant disclosed no 
defense, because Otto Prahm was an infant and 
the defendant had actual knowledge of his in-
fancy and could not therefore disaffirm the policy 
sued upon, said privilege being only available to 
the infant.

2. A verdict for the plaintiff should have been 
directed, because Otto Prahm was an infant and 
the defendant had actual knowledge of his in-
fancy and could not therefore disaffirm the policy 
sued upon, said privilege being only available to 
the infant.

3. The question of fraud in connection with 
statements in an application for life insurance is 
for the jury to determine.

4. The direction of a verdict for the defendant 
was erroneous, because where the statements of
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the insured by the terms of the policy are to. be 
deemed representations and n o t»warranties, the 
question of fraud in connection therewith is a 
jury question.

5. W hether certain answers to questions in an 
application for life insurance are fraudulent, is 
for the jury and i t  is error for the Court to take 

10  the case from the jury.

This action was tried before Judge Luther A. 
Campbell with a  jury a t the Hudson Circuit, on 
March 22-23, 1921.

This cause having been heard and evidence 
submitted by direction of the Court they returned 
their verdict as follows:

They say they find for the defendant and 
against the plaintiff.

Whereupon it is adjudged that the defendant 
recover of the plaintiff its costs which are taxed 
a t F ifty  Dollars and forty-three cents.

Judgment entered March 23rd, 1921.

Le w i s  B. Eas tm ea d , 
Attorney for Plaintiff.

HUDSON COUNTY CIRCUIT COURT.

V8.

2 0  P r u d e n t i a l  In s u r a n c e  Co m pa n y  
o f  A meJr ic a , a  corporation,

Defendant.

Mar ia  Pr a h m

Plaintiff,

Action at 
Law.

R ule for Judgment.

Lu t h e r  A. Ca m pb e l l ,
Judge.



HUDSON COUNTY CIRCUIT COURT.

Mar ia  P r a t i m ,

Plaintiff,

vs.

P r u de nt ia l  In s u r a n c e  Co m pa n y  o p 
America , a corporation.

Defendant.

Be f o r e  :
Ho n . Lu t h e r  A. Ca m pb e l l , Judge 

and a Jury.

A p p e a r a n c e s :

Le w i s  B. Ea s tm ea d , Es q ., for Plaintiff.
Ran do lp h  P e r k i n s , E sq ., for Defendant.
v-. Tried March 22d, 1021.

Mr . E as tm ea d  : If the Court please, I 
respectfully move to strike out the defend-
an t’s answer, on the ground th a t the plain-
tiff was an infant and that the defendant 

) company had actual notice of the fact of his 
infancy, and that in a  contract with an in-
fant the only party who can disaffirm the 
contract is the infant, and the party contract-
ing with an infant cannot disaffirm. Con-
tracts with an infant are only voidable at 
the option of the infant party.

Th e  Co u r t : Motion denied.
Mr . Ea s t m e a d : Exception.
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Maria Prahm—Direct.

Mar ia  P r a h m , having been first duly sworn, 
testified as follows:

D irec t  Ex a m i n a t i o n  by  Mr . Ea s t mie a d  :

Q. Mrs. Prahm, you are the plaintiff in this 
10  action? A. Yes, sir.

Q. And were you last year the mother of a 'boy 
by the name of Otto Prahm? A. Yes, sir.

Q. And did your son—do you know whether 
your son had any insurance in the Prudential 
Insurance Company?

Mr . P e r k i n s : In  order to make this brief, 
I will admit the Whole thing. I  admit the 
execution and delivery of the policy now 

20  about to be offered in  evidence and the pay-
ment of the premiums and the death of the 
insured as shown in the proofs of death, and 
I  produce them and also admit them, if you 
wish.

Mr . East mea d  : Do you further adm it th a t 
the policy has not been paid?

Mr . P e r k i n s  : Surely ; and that the policy 
has not been paid.

Mr . Ea s t m e a d : I  think tha t is all, then.
( W itness excused. )

30  Policy offered in evidence and marked
Exhibit P-1.

Proofs of death offered in evidence and 
marked Exhibits P-2, P-3, P-4.

T h e  Co u r t : You are not contesting the 
sufficiency of proofs?

Mr . P e r k i n s : No , sir.
Mr . Eas tm ea d  : We rest.

De f e n d a n t 's  Cas e .

4 0
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A n t h o n y  G. (Sa c c o , having been first duly sworn 
testified as follows:

D ire c t  Ex a m i n a t i o n  by  Mr . Pe r k i n s :

Q. Did you know Otto Prahm? A. Yes, sir.
Q. You treated Otto Prahm, didn’t you? A. 10 

Yes, sir.
Q. W ill you give us the dates of the treatment?

A. I  first saw Mr. Prahm March 28th, 1920, at 
his home, then I saw him on February 8th and a 
few times after that up to June, 1920.

Q. And how many times did you attend him, 
say, from the first time in 1920, th a t you attend-
ed him up to, say, the 9th of May, 1920? A. Oh, 
about a half dozen times. 20

Q. He was suffering from some illness? A. 
Why, he only had nose bleed, with catarrh of 
the ear drums.

Q. And when you went to his house in Secaucus 
did you see his mother? A. Yes, sir.

Q. And when was the first date of your trea t-
ment? A. March 28th, 1920.

Q. How long duration was tha t nose bleed? A.
I think i t  was*about two days.

Q. Continuously? A. No, not continuously; it 
was an ooze.

Q. And how long after tha t did you treat him **** 
again? A. He came up to the office eight days 
afterwards.

Q. And what did you treat him for th a t time?
A. Ju s t to see tha t he was well.

Q. W hat did you treat him for? A. Ju st to 
see whether his nose had stopped bleeding.

Q. And when did he call again? A. I  saw him 
about a month after tha t again.

Q. Where was tha t?  A. A t the office.
Q. Did you know he was coming tha t time? 40 

A'. Yes, I  told him he was suffering from catarrh
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of the tubes leading into the ears and I  thought 
I  could probably help his catarrh of the drums.

Q. How long duration would you say that 
catarrh  of the tubes leading to the ear was? 
A. Probably half a year; probably a  year.

Q. You mean previous to the time you treated 
10  him? A. Yes, sir.

Q. W hat did you do for the inflammation or 
catarrh of the tube leading into the ear? A. 
Ju st inflated the nose.

Q. I s  tha t the eustachian tube? A  Yes, sir.
Q. That is a tube runs from the inner ear to 

the mouth? A. Yes, sir.
Q. And he was suffering from catarrh of that 

tube, called the eustachian tube, Which runs from 
2 0  the inner ear to the mouth? A. Yes, sir.

Q. On both sides? A. Yes, sir.
Q. How many times did you trea t him for it  

altogether? A. About four times.
Q. And th a t would be in January, 1020? A. I 

saw him about four times after March 8th for his 
ears.

Q. Well, you saw him on March 8th  for his 
ears? A. No, on March 8th  I  examined his nose 
to see whether the bleeding had completely stopped.

Q. W as th a t bleeding in any way connected 
with the difficulty he had with the eustachian 

30 tube? A. I t  was due to catarrh  of the nose.
Q. And you say the first time you attended 

Mm the bleeding continued about two days? A. 
About two days.

Q. Did you trea t him a t all for the catarrh  
of this tube the first time you attended him? A. 
No, sir.

Q. Now, can you give us the dates of the a t-
tendance previous to the ninth of May; would 
you say four times? A. I saw him about every 

40 three weeks.
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Q. Beginning when? A. Beginning March 8th,
Q. When did you last see him? A. I saw him 

—I  do not exactly remember—May or June.
Q. Well, about what part of the month would 

it be, May or June? A. I  cannot recollect.
Q. W hat was he suffering from then? A. Only 10 

the catarrh of the drums.
Q. Only the catarrh of the drums? A. Yes, 

sir.
Q. Was that chronic? A. Well, you call it 

chronic after six weeks duration.
Q. Would you say it had been in existence 

from six months to a year? A. Yes, sir.
Q. 'So th a t you would call th is chronic? A. Yes, 

sir.
Q. He never got well of that, did he? A. I left 20 

him quite improved.
Q. I  said, he never got well, did he? A. No, sir.

Mr . Ea s t m e a d : I  object to th a t; I  do not 
see how he knows if he did not attend him.

Th e  Co u r t : I  presume the question covers 
the period in which he treated him, whether 
he recovered from tha t particular illness or 
not.

Mr . E a s t m e a d : I  will withdraw the ob-
jection. OA

Mr . P e r k i n s : That is all.

Cr o s s  E x a m i n a t i o n  by  Mr . Eas tm ea d  :

Q .Dr. Sacco, when you were first called into 
this case you were called into consultation by 
Dr. Brandenburg, were you not? A. Yes, sir.

Q. You were not consulted by Mr. Prahm di-
rect, were you? A. No, sir.

Q. And therefore, when Mr. Prahm says tha t—
Mr . P e r k i n s : We will object to  the argu- 

mentative form of the question.
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Mr . Eas tm ea d  : I w ill withdraw it.

Q. You were then hired through his attending 
physician, Dr. Brandenburg?

Mr , PERiKfNS: I  object. In  the first 
place I  don’t  think it makes a particle of 

10  difference who hired him or how he was hired.
The question is whether he was treated by a 
physician.

Mr . Ea s t m e a d : There is a difference be-
tween treatm ent and attendance.

Th e  Co u r t : Ho w  is that of any material-
ity?

Mr . E a s t m e a d : Of course, the defense sets 
up in their application that his name is not 

20 mentioned; this particular doctor’s name is 
not mentioned.

Mr . P e r k i n s : We say th a t he falsely and 
fraudulently represented that he was not a t-
tended by any physician except Dr. Branden-
burg and tha t he was attended by Dr. Sacco.

Mr . Ea s t m e a d : We admit he treated him, 
but I  am simply trying to  show how he was 
brought in 5 th a t he was not brought in by 
the deceased.

Th e  Co u r t : That you have shown.

30 Q. W hat was the last time you examined Mr. 
Prahm, doctor? A. I  have forgotten whether it
was the month of May or June.

Q. And you were only up to his home on one
occasion? A. Yes, sir.

Q. And you treated him for some sort of 
catarrh? A. Why, he was suffering from bleed-
ing from the nose.

Q. And you say th a t was a catarrhal affection? 
A. Yes, sir.

4 0  Mr . E a s t m e a d : That is all.
W itness excused.
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A l be r t  S t r o be l , having been first duly sworn, 
testified as follows:

(After the swearing of this witness and before 
the previous witness resumed his seat) :

Mr . P e r k i n s : Do  you admit the doctor’s JO 
qualifications?

Mr . Ea s tm ea d  : Yes.

D irect  Ex a m i n a t i o n  by  Mr . P e r k i n s :

Q. You are a duly licensed chiropractor? A.
Yes.

Q. How long »have you been practicing here?
A. Last location since I  am back from the army, 
a year and a  half. 20

Q. Where do you practice? A. 17 Trving 
Street.

Q. Large practice up there? A. 1 consider it 
fairly large.

Q. Did you know Otto Prahm? A. I  did.
Q. When did you first meet him? A. April 

17th.
Q. W hat year? When did you first meet the 

man? A. Professionally, April 17th, 1920.

Mr . E as tm ea d  : Did I understand the 
witness to say “professionally” tha t time? 39 

W i t n e s s  : Yes.
Mr . E a s t m e a d : I  question the answer at 

this time.
' 'Th e  Co u r t : W ill you make clear to me 

what you mean as the distinction between 
“attending” and otherwise.

* Mr . Ea s t m e a d : This is  a different situa- 
{ tion from the last witness.

Th e  Co u r t : I  don’t want to pass on your

4 0
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Objection unless I know clearly what you 
mean. Do I understand you to claim  that 
there is a legal difference and distinction as 
between attending— a physician attending  
and a physician treating?

Mr . E astmead  : That is not the situation 
with regard to this witness. The situation 
with regard to this particular witness is, 
the witness on the stand now is a chiropractor. 
He is not a physician. Now, the courts have 
laid down in this State that when there is 
any ambiguity in the construction of a life 
insurance policy, i t  is to be placed -strictly 
against the company; and when they ask fior 
all physicians that does not include chiro- 

20 —actors. That means medical physicians, as 
I  understand it, and therefore when the Con-
gressman seeks to bring in a chiropractor in 
connection with th a t statement in the ap-
plication for the policy, I  interpose this ob-
jection for the purpose of having your Honor 
rule on it.

Th e  Co u r t : W hat do you say about it, 
Mr. Perkins?

Mr . P e r k i n s : As  I  have not come to that 
point yet he is a little  fore-handed with it.

A T h e  Co u r t : Go  ahead, ask the next ques-
3 v

tion.

Q. Where did you see Prahm? A. He came to 
my office.

Q. How many times did he come there? A. I  
have had him for several months under my care.

Q. Beginning when? A. April 17th, 1920.
Q. Ending when? A. End of July.
Q. W as he well or sick when he came to your

office?
4(> Mr . E a s t m e a d : I  object now.
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T h e  Co u r t : Why?
Mr . E a s t m e a d : Because I understand that 

what the Congressman is trying to show now 
is tha t Otto Prahm was attended by other 
physicians than Doctor Bradenburg during 
the time specified. -  «

Mr . P e r k i n s : Cannot he answer the ques-
tion?

Mr . E a s t m e a d : I  do not admit his qualifi-
cations.

Th e  Co u r t  : As a layman, aren’t  there 
certain circumstances under which he would 
know whether he were sick or not?

Mr . E a s t m e a d : Yes, but tha t is not prop-
er testimony.

Th e  Co u r t : Are you raising the qw**1ou 
of attending physician or consulting?

Mr . P e r k i n s  : I  want to show by this 
gentleman tha t Mr. Prahm was not well as 
he represented he was, and second, tha t he 
treated him.

Mr . E a s t m e a d : I  submit that—
Th e  Co u r t : A s  a physician or not?
Mr . P e r k i n s  : As a chiropractor.
Th e  Co u r t : Is  he a physician in the sense 

it  is  used in law?
Mr . P e r k i n s : That is a problem. He is 3 0  

recognized by the law of this State. He is 
authorized to trea t people. Personally, I  do 
not frequent them myself.

T h e  Co u r t : They are not given the same 
title as a doctor of medicine, are they? They 
don’t  get the M. D., do they?

Mr . P e r k i n s : They are called “doctor.” I 
have not asked any question th a t is objection-
able.

T h e  Co u r t : In  other words, up to the 40
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present yon are simply asking him quesl ions 
which would apply to any layman, is that the 
position?

Mb: P e r k i n s : Yes. sir.
(Question repeated.)
Th e  Co u r t : W hat is your objection?
Mr . Ea s t m e a d : I t  calls for a  conclusion 

as a  chiropractor or as a  physician.
iMb. P e r k i n s : Strike the question out.

Q. Did you have any conversation with Otto 
Prahm  in which he stated to  you anything about 
his 'physical condition?

Mr . E a s t m e a d : I  object on the ground 
tha t Otto Prahm is deceased and any con- 

380 versation—
Th e  Co u r t : Objection overruled.
Mr . E a s t m e a d : I  will withdraw the ob-

jection.

Q. (Repeated by stenographer) Did you have 
any conversation with Otto Prahm  in which he 
stated to you anything about his physical condi-
tion?

Mr . E a s t m e a d : I  object unless a time is 
specified.

8 0  Q. Any time, 'beginning from the first visit?

Mr . E a s t m e a d : When was that?
Th e  Co u r t : April 17th, 1920. (Address-

ing witness.) The question is, did he have 
any conversation with you regarding his 
physical condition?

W i t n e s s  : He did.
Q. iState to the Court and to the jury, if you 

please, what he said. A. He complained to me
*4 0
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about ear trouble and could not hear; also he 
gets dizzy and pains between the eyes; always 
sleepy—my records show.

Mr . E a s t m e a d : I  object to what the rec-
ords show.

Q. Doctor, did he request you to treat him?
A. He did—well, I  would say, adjust him.

Q. Did he pay you to adjust him? A. He did, 
yes.

Q. And what did you do toward adjusting him?
A. I  tried to eliminate the datarrhal condition 
tha t existed in  the head, with satisfactory results 
a few weeks later, where he said he could hear a 
clock tick a  few feet away from him.

Q. How many times ,did he come to  you for ad 20 
justment? A. Probably thirty or forty times.

Q. And what did you do in a  physical way to 
adjust his body? A. I tried to the best of my 
ability.

Q. Tell us actually what you did. A. I  tried 
to get—

Q. Not what you. tried to  do, but what you did. 
Manipulate him? A  I  manipulated hi® spine.

Q. You manipulated his spine? A. Yes.
Q. Thirty o r forty times? A. Yes.
Q. Star ting, when? A. April 17th. go
Q. And ending when? A. Ju ly  30th, I guess.
Q. Did you have a conversation with Prahm 

in which you told him about his physical condi-
tion? A. Well, you (mean after examination?

Mr . E a s t m e a d : I  object, unless you spe-
cify the time.

Mr . P e r k i n s : If the Court please, the 
objection is entirely improper. I  asked him 
if he had a conversation. If  he says “yes” I 
will fix a time. 4 0
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W i t n e s s  : You mean the day he called a t  the 
office?

Th e  Co u r t : A t any time.

W i t n e s s  : Oh, yes.
10  Q. Can you fix any dates when you told] him 

anything about his physical condition? A. Well, 
on A pril 30th, he came to  me and I  found he 
must have taken some very strong stimulant of 
some kind that caused nephritis.

Q. Did he have nephritis then? A  Not when 
he came to  me, but after a  few adjustments. If 
you will allow me, I  will—

Q. After April 30th? A  Yes.
Q. How shortly? A. On April 30th I  examined

20  him again and found he had inflammation of the 
right kidney.

Q. Did you tell him anything about his condi-
tion? A  I  did. I  accused him of—

Q. Did you tell him anything about his condi-
tion? A. I told him—

Mr . E a s t m e a o : That calls for a yes or no 
answer.

Th e  Co u r t : D id you tell him anything  
about his condition, yes or no?

s o ,  W i t n e s s : Yes.
Q. W hat did you tell him about his condition? 

A. I  to ld  him he must have abused his physical 
condition one way or another.

Q. Did you tell him what was wrong with him 
physically? A  I  believe I  did j I  am not sure.

Q. Then don’t  answer. Did you tell him he 
was suffering from nephritis? A. I  did.

Q. That was the 30th of April, 1920? A. Yes,
sir.

40* Mr . P e r k i n s : That is all. j
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Gr o ss  E x a m i n a t i o n  by  Mb . Eas tm ea d  :

Q. Now, you are not a physician, are you, Mr. 
'Strobel? That is, a  medical physician? A. No, 
sir.

Q. And have you the dates tha t you adjusted 
Mr. Prahm, as you say? A. Yes, sir. 10

Q. Ju st let me have those dates. A. The first 
time was April 17th and up to  July, the end of 
July, a t my office.

Q. How often? A. Approximately thirty  times,
I  Should say.

Q. Haven’t  you got a record of each visit? A.
Yes, sir.

Q. 'Suppose you (let us have the dates. A. I t  
was every day from April 17th until the end of 2 o 
July, except Thursdays and Sundays.

Q. April 17th, every day until the end of July, 
except Thursdays and Sundays? A. Yes, sir, it 
would be more than thirty, I guess.

Q. How do you call tha t th irty  times? A. I 
just mentioned it—if I  had had time to count 
them—

Q. You have been guessing? A. Why, certain-
ly.

Q. Have you been guessing about nephritis too?
A. No, sir: I  can still diistinguMi the condition,

3 Otha t is, recognize the condition.
Q. W hat is nephritis? A. Inflammation of the 

kidneys.
Q. Do you consider yourself competent to tell 

nephritis? A. Well, it looked like i t  to me.
Q. I  didn’t  ask you that. Do you consider 

yourself competent to  pass on it as a chiropractor?
A. I  think so.

Q. Isn’t  th a t rather a m atter for a  M. D.? A.

4 0
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Well, I have had to learn the same thing in the 
schools I  went to.

Mr . E a s t m e a d : I  think that is all. 
W itness excused.

Le o  M. B r a n d e n b u r g , having been first duly 
sworn, testified as follows:

Mr . P e r k i n s  : You adm it the doctor’s  
qualifications?

Mr  E a s t m e a d : We admit it.

Q. W hat is  your profession? A. Physician.
Q. And where do you practice, professionally? 

A. In  Secaucus.
20 Q. Did you know Otto Prahm? A. 1 did.

Q. Do you know when you first treated Otto 
Prahm? A. I t  was some time in April.

q . iQ__ A. 1920. I  don’t  remember the exact
date; I  have not had time to refer to it.

Q. Do you recall Dr. Sacco— A. Yes, sir.
Q. —being there? A. Yes, sir.
Q. How many times was he there a t the same 

time you were? A. I  believe at the house I  
believe he was there once or twice. I  called him 
in consultation the day after I  was called in to 
see the case.

Q. Do you know when you first attended Mr. 
Prahm? A. I don’t  recall the time. I t  was some 
time during the spring before I  went away. I  
left the country for over three months. Before 
I  went away.

Q. When did you last treat Prahm? A. Right 
before he died, in September.

q  Well— A. I t  was in September, 1920'.
Q. Did he ever get over the condition for which 

you first treated him? A. Yes.
40
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Q. You think he did. A. Yes, as fur as I 
know. I am not a  specialist in  this line, but as 
far as I  am concerned he complained of no con-
dition of the original trouble for which Dr. Sacco 
treated him.

Q. Wjhiat did you trea t him for last? A. I  10 
treated him for acute endocarditis.

T h e  Co u e t : W hat is  that, doctor?

W i t n e s s  : Endocarditis.

T h e  Oo u e t : So  that the jury w ill un-
derstand.

W i t n e s s  : Inflammation of the heart valves. 
Inflammation of the interior lining or membranes 
of the heart. 20

Gbo s s  E x a m i n a t i o n  b y  Me . E a s t m e a d :

Q. About the month of May, did you visit Mr. 
Praihm? A. No, sir.

Q. In  April, I believe you said? A. The early 
part of April.

Q. And what did you consider his condition 
around tha t time? A. His condition, I  thought, 
was fairly good.

Q. That was in April of last year? A. I  was ^  
not called to trea t him continuously, but his 
general condition a t the time was good. His 
only trouble a t the time was what Dr. Sacco 
treated him for, and he treated him in consulta-
tion under my direction.

Me . E a s t m e a d : That is all.
(Witness excused.)

4 0
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E d w a r d  V a n  Ro m e r , having been first duly 
sworn, testified as follows:

D ir e ct  E x a m i n a t i o n  b y  Mr . P e r k i n s :

Q. Where do you live? A. I  live in Carlstadt 
10  now.

Q. Did you know Otto Prahm? A. I  did.
Q. How long did you know him? A. Four 

years and a half, until he died.
Q. Did you live in  the same house? A. I lived 

in  the same house, but not tha t long.
Q. How long did you live in the same house 

with him? A. W ith him, about three years.
Q. Were you living in tha t house when he died? 

20  A. I moved a t the same time, the same day he 
died.

Q. W hat kind of a house was this you lived in? 
A. A two story house. We had the basement and 
the parlor floor and Mr. Prahm lived above us.

Q. Do you know whether or not Mr. Prahm 
was working during the spring of 1920? A. 1920, 
in the spring?

Q. Yes. A. He was not, to my knowledge.
Q. Where did he spend most of his time? A. 

Home, a t tha t time.
Q. W hat part of-home? A. Upstairs and down 

30  in the yard. He used to go down there to take 
a sun bath in the corner of the yard on a board, 
with a pillow under his head.

Q. During the spring of 1920, and the early 
summer of 1920, how often did you see him take 
sun baths in  the yard? A. When i t  was nice 
weather almost every morning when me and my 
wife went down about nine or ten o’clock to our 
place of business. Sometimes my wife went ahead 
of me and I  wouldn’t  go until 11 or 12 o’clock. 

40 Q. Did you know whether Prahm was well or 
sick?
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Mr . Ea s t m e a d : Objected to.
T h e  'Co u r t : He can answer if he does or 

does not know. How he gets his knowledge 
is another question. (Addressing witness.)
I t  is simply a question of whether you know 
or do not know that Mr. Prahm was sick. 10

W i t n e s s : He was sick, according—
Th e  Co u r t : Do you know, or don’t  you 

know?

W i t n e s s  : Yea
Q. Now, how do you know ? A. Because he used 

to keep me and my wife awake with coughing up-
stairs.

Q. From what time to  what time? A. Well, 
two o’clock, one o’clock, we used to go home; 12 2« 
o’clock, sometimes three o’clock in the morning.

Q. During what months did he keep you awake 
at night by his coughing? A. The la tter part 
of February when Dr. Bradenburg was there and 
another gentleman, the doctor. Boith Mr. and 
Mrs. Prahm had been sick—

Q. Ju s t answer the question. W hat months 
is the question, February, 1920? A. February 
he had a very severe cold, as far as I know.

Q. How about March? A. The same thing.
Q. Did he keep you awake nights in March, 

1020? A. Yes, sir. 8<*
Q. How about April, 1920, keep you awake 

then? A. Right along. Even worse those times.
Later on in  the spring he got worse. I cannot 
specify exactly the times.

Cr o s s  E x a m i n a t i o n  b y  Mr . E a s t m e a d :

Q. You have a bitter personal grudge against 
the Prahm family, haven’t  you? A. I  object to 
that question.
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Th e  Co u r t : Juet answer.

A. No, I have not.

Th e  Co u r t : Of course your characteriza-
tion of it may be one reason why—

l o  Q. How long did you live with Mr. Prahm? 
A. Four years and a half.

Q. And never had any trouble with him? A. 
Wo. sir.

Q. During the year 1920, you never had any 
trouble with him? A. He had trouble with me, 
yes.

Q. He had trouble with you? A. Yes, sir.
Q. Did you ever have any trouble with him? 

A. Wo, sir.
Q. Did you ever borrow any money off him?

Mr . P e r k i n s : I object.
Mr . E a s t m e a d  : I f  your honor please, I 

can show—
T h e  Co u r t  : I  suppose the question of bias 

might apply.

Q. Did you ever owe him any money? A. I  
will answer the question when I  can state 
i t  specifically. This is the first time 1 have known 
the gentleman in all the days of my life. I have 

3o  never seen him.
T h e  Co u r t : You  probably don’t  under-

stand. You w ill be protected if  the question 
put to  you is  not a proper one.

W i t n e s s : I t  is not right.

T h e  Co u r t : I t  is  not for you to judge if 
it  is  right or not.

Q. (Repeated by stenographer) Did you ever 
owe him any money? A. I did.

4 0  q . And you owed him some last year, didn’t
you? A. I  did.
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Q. Did you pay it back to him? A. No sir, 
lie never asked me for it.

Q. But he sued you for it, didn’t  he? A. No, 
he didn’t. You cannot prove i t;  you have no 
legal action.

Q. Weren’t  you sued in the Hoboken District 10 
Court; and weren’t  you directed to make pay-
ments of $20 a month to me? A. This is the 
first time I have seen you here.

Q. I didn’t ask you whether you had seen me 
or not. A. And you sued me for non-payment 
of rent, and I  was never asked for the rent until 
after you sued me.

Q. B ut I  sued you for $500 on behalf of Mr. 
Prahm last year in September, didn’t  I?  A. You 
were going to.

Q. I  did. You were served with a process? A.
Yes.

Th e  Co u r t : Yo u  are only to answer the 
question put to you and nothing more.

Mr . P e r k i n s : I  don’t  think the questions 
are proper.

W i t n e s s : They are not.
Q. (Repeated by stenographer) You were 

served with a  process? A. Yes. 30
Q. There is a payment due from you to Mr. 

Prahm, isn’t  there? A. You can have i t  now.

Th e  Co u r t : Don’t  le t’s get into an argu-
ment about it. Is  there a  payment due from 
you to Mr. Prahm?

W i t n e s s : Yes; he can have i t  now.
Q. And you were threatened with dispossess 

proceedings by Mr. Prahm last year for failure 
to pay rent, were you? A. I  was not. You sued 
me for non-payment of rent, or tried to, and I  40
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was told, and so after I  had your orders, your 
papers. Mrs. Prahm asked me the first time for 
the rent in four years and a half. I t  was the 
first time I  was asked.

Q. Had you paid your rent before? A. I 
always paid i t  regularly, yes, sir.

Q. And you finally moved out of Mr. Prahm ’s 
house as a  result of my action in th a t case? A. 
I did.

Q. Yet you have no spleen a t all against the 
Prahm ’s? A. No, I  have not.

Th e  Co urt  : As much as they have against 
you?

W i t n e s s : Of course, he is trying to get after 
20  me.

Re -Dire c t  Ex a m i n a t i o n  by  Mr . P e r k i n s :

Q. Has any feeling you might have in your 
mind or in your heart concerning Mr. Prahm 
caused you to tell an untruth  in this case? A. 
None whatsoever.

Re -Cr o ss  E x a m i n a t i o n  by  Mr . EIa s t m e a d :

Q. You testified to a  lot of coughing in April. 
3^  I  believe you heard Dr. Brandenburg say he was 

in fairly good condition—

Mr . P e r k i n s : I object; this is not re-di-
rect.

Th e  Co u r t : Go  ahead.

Q. You stated you heard coughing different 
nights in April? A. I  did.

Q. And you heard Dr. Bradenburg say that 
Otto Prahm  was in fairly good condition a t the 
time, did you not? A. Maybe he was.

Q. Yes or no.4 0
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Mb . P e r k i n s : I object—

A. Maybe he was.

Mb . P e r k i n s : One minute, I object; it 
is wholly immaterial in this case and im-
proper examination.

Th e  Co u r t : I don’t  know what he is go-
ing to say.

Mr . P e r k i n s : I object to  the question. 
W hether he heard anything in  this Court 
room has nothing to do with this trial.

Th e  Co u r t : What is the purpose of your 
question?

Mr . E a s t m e a d : I want to test his veraci-
ty.

Th e  Co u r t : Yo u  must keep in mind that 2 0  
the jury presumptively has all of this testi-
mony in its mind.

Mr . Ea s t m e a d : That is all.
Witness excused.

An n a  Do r a  Hib s c h b a c h , having been first 
duly sworn, testified as follows:

Dir e c t  Ex a m i n a t i o n  by  Me  P e r k i n s :

Q. Where do you live? A. Secaucus. g 0
Q. Did you know Otto Prahm ? A. Yes, sir.
Q. Have you any resentment or feeling about 

the Prahm® in any way? A. Well, we never had 
anything.

Q. How long had you known Otto Prahm? A.
Well, I  tell you; I  only know him from the time 
he lived in the house next door to  us.

Q. Did he live there when he died? A. Yes, 
sir.

Q. And how long had you lived next door to 
him? A. Well, it was only four years, or three
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year® that they moved up—
Q. Did you see him during the spring of the 

year he died; 1920? A. Well, I  could not tell 
you that for tru th ; I  only seen him the hot sum-
mer months; he was sitting in the yard in the 

10 sun.
Q. Was tha t 1920? A. 1920.

Mr . P e r k i n s : That is all.
Mr . East mea d  : There will be no cross ex-

amination.
Witness excused.

20

3 0

(Court adjourned.)
M]arch 23rd, 1920, 10 a. m.

Mr . P e r k i n s : I  would like to place on 
the record an admission made by way of 
stipulation. I t  is th is: I t  is stipulated and 
agreed between the parties tha t the plaintiff, 
and the plaintiff admits, tha t the Insured, 
Otto Pra'hm, terminated his service with the 
Federal Ship Building Co. during the week 
February 15th, 1919, and was not thereaf-
te r in the employ of the Federal Ship Build-
ing Company. We rest.

P l a i n t i f f 's  Mo t io n  t o  Direc t  a  Ve r d ic t .

Mr  U a s t m e a d : I  would like to move at 
th is time for a direction on the same grounds 
as my original motion to strike out the an-
swer a t the inception of the case, and on the 
further ground th a t it  is the special policy 
of the State to protect an infant, and that 
had the legislature intended to take away 
any of the rights of an infant tha t they 
would have done so by express legislation 
as they did in the act which authorizes an4 0 4
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infant to make deposits with a  tru st com-
pany, in which it is especially provided that 
the infant shall be subject to  the same dis-
abilities as an adult. The statutes regarding 
contracts of insurance with an infant, cited 
by Mr. Perkins, counsel for the Prudential j o  
I nsurance Company, does not contain any 
such provisions and does not state tha t in 
such contracts the infant shall be bound the 
same as an adult.

Th e  Co u r t : The statute relating to bank 
'accounts does not lim it the age of the minor 
at all, does it?

Mr . E a s t m e a d  : I  believe it says “any in-
fant.” On these grounds, I  now ask for a ^  
direction of a verdict in favor of the plain-
tiff.

Th e  Co u r t : I will decline to direct a ver-
dict. I  think the section of the Insurance 
Act, which is 104 of the Compiled Statutes, 
page 2872, has for its purpose the placing of 
any minor or infant of the age of 15 or up-
ward in the same position, to all intents and 
purposes, in dealing with an insurance com-
pany, as though he or she were an adult.
That is the only conclusion I  can take from 
that section. 30

Mr . E a s t m e a d : I  pray an exception.

D e f e n d a n t 's  Mot io n  t o  D i r e c t  a  V e rd ic t .

Mr . P e r k i n s : I  move for a direction of 
a verdict in favor of the defendant, on the 
ground tha t it has been proved by the de-
fendant, and there is no evidence to  the con-
trary  th a t can go to the jury, that the con-
tract was induced by the false and fraudu-
lent misrepresentation of Otto Prahm. They 40  
consist, in general, of the following: False



42

Defendant’s Motion to Direct a Verdict.

and fraudulent representation, to the fact that 
he had not been attended by any other phy-
sician within three years than Dr. Branden- 

. burg; false and fraudulent representation, 
th a t a t the time he made the application he 

10 was in good health; the false and fraudulent 
representation, tha t a t the time he made the 
application he was employed as an electrician 
by the Federal Ship Building Company. On 
the further ground that the contract of in-
surance is made up of the policy and the 
application and the medical examiner’s  report; 
tha t the policy is issued in consideration of 
the application for the policy which is here-
by made part of the contract; copy of which 

20  is annexed. T hat this declaration by the 
applicant for insurance, Otto Prahm, was 
false to his knowledge, and fraudulent.

T h e  Co u r t : There w ill be a direction of 
a verdict in  favor of the defendant.

Mr . E a s t m e a d  : I pray an exception, on 
the ground tha t the question of fraud or mis-
representation in the application is a ques- 
ition for the jury, and i t  is error for the 
Court to direct a  verdict.

3 0
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THE (PRUDENTIAL INSURANCE COMPANY 

OF AMERICA.
In  Co n s id e r a t i o n  of the Application for this Pol-

icy, which is hereby made part of this contract, 
a  copy of which Application is attached hereto, 
and of the payment, in the manner specified, 
of the premium herein stated, hereby endows 10 
and insures the person herein designated as the 
Insured, for the amount named herein, pay-
able as specified, subject to  the provisions on 
the second and third pages hereof, which are 
hereby made part of this contract.

Th e  I n s u r e d — Ott o  P r a i i m .
A m o u n t  o f  I n s u r a n c e —One Thousand Dollars, 

payable a t the Home Office of the Company, 
in Newark, New Jersey, twenty years after 20 
the date hereof, on the eighteenth day of 
June, 1940, provided the Insured be then liv-
ing and this Policy be then in force; or im-
mediately upon receipt of due proof of the 
prior death of the Insured while th is Policy 
is in force.

Pa y a b l e  To  the Insured, if living twenty years 
after the date hereof, or, in case of the prior 
death of the Insured, to Ma r i a  P r a h m , Bene-
ficiary, Mother of the Insured.
If there be no Beneficiary living at the death 
of the Insured the amount of insurance shall 
be payable to  the executors, administrators 
or assigns of the Insured, unless otherwise 
provided in the Policy. The right to change 
the Beneficiary has been reserved by the In -
sured.

An n u a l  P r e m i u m —Forty-four and 40/100 Dol-
lars, payable on the delivery of this Policy,

4 0
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the receipt of which premium is 'hereby ac-
knowledged, and a like amount payable there-
after annually a t the Home Office of the 
'Company, or as provided under the heading 
“General Provisions” on the second page here-
of, in exchange for the Company’s receipt on 
or before the eighteenth day of June, in every 
year during the continuance of this Policy, 
until twenty full years’ premiums shall have 
been paid, or until the prior death of the In -
sured.

Vn  W i t n e s s  W h e r e o f , the said Th e  P r u d e n t i a l  
I n s u r a n c e  Co m pa n y  of  A m e r i c a , at its of-
fice in the City of Newark, New Jersey, has 

? caused this Policy to )be signed by its  Presi- 
2 0  dent and its Secretary, and to be duly a ttest-

ed, this eighteenth day of June, one thousand 
nine hundred and twenty.

F or rest  F . D r y d e n ,
President.

W il l a r d  I. H a m i l t o n ,
Secretary.

A t t e s t :
C. C. Re d i n g t o n .

Age 20
Twenty-Year Endowment Policy—Annual Divi- 

30 : dends. Premiums Payable for Twenty Years.
Total and Permanent Disability Provision:

(Waiver of Premiums, Payment of Insurance in 
Instalments.

GENERAL PROVISIONS.

P a y m e n t  o f  P r e m i u m s .—This Policy is based 
upon the payment of premiums annually in ad- 
vence, but if premiums be made payable in quar-
terly or 'semi-annual instalments, any future in-* 
stalments of the premium for the current policy40



E x h ib it P -1 .

year remaining unpaid at the m aturity of th< 
Policy shall be considered an indebtedness to the 
Company on account of this Policy. Premiums 
are payable a t the Home Office of the Company, 
but may be paid to an agent of the 'Company on or 
before the dates when due, in exchange for official 10 
receipts signed by the President or the Secretary 
and countersigned by an authorized agent of the 
Company. If  any premium be not paid when due, 
this Policy shall be void and all premiums forfeit-
ed to the Company, except as herein provided.

Grac e  i n  P a y m e n t  of  P r e m i u m s .—In the pay-
ment of any premium under this Policy, except 
the first, a grace of thirty-one days without in ter-
est will be allowed, during which time the Policy 
will remain in force, but if the Policy shall become 20 
a claim within the grace period the unpaid prem-
iums for the then current policy year shall be de-
ducted from the amount of insurance payable.

Ch a n g e  o f  B e n e f i c i a r y .—If the right to change 
the Beneficiary has been reserved and if the In -
sured shall have attained to majority according 
to the laws of the State in which the Insured re-
sides, the Insured may at any time while this Pol-
icy is in force, by written notice to the Company at 
its Home Office, change the Beneficiary or Bene-
ficiaries under this Policy, such change to be sub- 80  
ject to the rights of any previous assignee and to 
become effective only when a provision to tha t ef-
fect is endorsed on or attached to the Policy by the 
Company, whereupon all rights of the former Bene-
ficiary or Beneficiaries shall cease.

As s i g n m e n t s .—Any assignment of this Policy 
must be in writing, and the Company shall not be 
deemed to have knowledge of such assignment un-
less the original or a duplicate thereof is filed at
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the Home Office of the Company. The Company 
will not assume any responsibility for the validity 
of an assignment.

Mi s s t a t e m e n t  o f  A g e .— If  the age of the Insured 
be misstated the amount payable under this Policy 

lO  dhall be such as the premium would have pur-
chased at the correct age.

Su i c i d e .—‘If  within one year from the date here-
of the Insured shall die by suicide—whether sane 
or insane—the liabilities of the Company shall not 
exceed the amount of the premiums paid on this 
Policy.

I n c o n t e s t a b i l i t y .— This Policy shall be incon-
testable after one year from its date, except for 

20 non-payment of premium.
I n d e b t e d n e s s .—Any indebtedness to the Com-

pany on account of this Policy will be deducted 
in any payment or payments or in any settlement 
under the Policy.

Re i n s t a t e m e n t .— If this Policy be lapsed for 
non-payment of premium it  will be reinstated any 
time after the date of lapse, provided the Endow-
ment period has not expired, upon w ritten appli-
cation and payment of arrears of premiums with 
interest a t the rate  of five per cent, per annum, 
together with the reinstatement of all indebtedness, 
provided such indebtedness be not greater than 
the loan value of this Policy a t the time of applica-
tion for such reinstatement, and provided evidence 
of the insurability of the Insured satisfactory to 
the Company be furnished.

Mo d if ic a t io n s , e t c .—No condition, provision or 
privilege of this Policy can be waived or modified 
in  any case except by an endorsement hereon sign-
ed by the President, one of the Vice Presidents, 
the Secretary, one of the Assistant Secretaries, the

4 0
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Actuary, the AsSv^a ê j^ iu a ry  or oue of the As-
sistant Actuaries. „ y modification or change shall 
be made in this Policy except such a# is in accord-
ance with the laws of the State in which the same 
is issued. Nb agent has power in behalf of the 
Company to make or modify this or any other con- j  0 
tract of insurance, to  extend the time for paying 
a premium, to waive any forfeiture, or to bind the 
Company by making any promise, or by making 
or receiving any representation or information.

Ba s i s  of  R es er v e  a n d  Co m pu t a t i o n s .—The re-
serve upon this Policy for which funds are to be 
held, exclusive of any reserve on account of dis-
ability insurance, shall be computed upon the Am- 
erican Experience Table of Mortality with three 
and one-half per cent, interest per annum by the 
net level premium method. All computation® in 
accordance with the terms of this Policy involving 
net premium® or reserve values based on a mortal-
ity table and interest shall be made upon the basis 
here stated.

E n t i r e  Co n t r a c t  Co n t a i n e d  i n  Th i s  P oli c y .

This Policy together with the Application, a  copy 
of which is attached hereto, contains and consti-
tutes the entire contract between the parties here-
to, and all statements made by the Insured shall 30  
in the absence of fraud be deemed representations 
and not warranties, and no statement shall avoid 
the Policy or be used as a defence to a claim there-
under unless it be contained in the Application 
for the Policy and unless a copy of such Applica-
tion be endorsed upon or attached to the Policy 
when issued.

“Here follow dividend provisions.”
“Here follow provisions as to permanent disabil-

ity—waiver of premiums—payment of insura
“Here follow Loan Provisions.” 4 0
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“Here follow Non-Forfeiture provisions.”
“Here follow table of Loan, and non-forfeiture 

values.”
“Here follow provisions as to modes of settle-

ment a t  maturity.”

Exhibit P-2.
10

IDENTITY STATEMENT.
Th e  P r u d e n t i a l  In s u r a n c e  Co m pa n y  o f  Am e r i c a  

'Home Office, Newark, N. J .
Forrest  F. D r y d e n , President.

Sept. 27, 1920.
This statement must be made by a person of 

legal age, intimately acquainted with, but not re-
lated to, the deceased, who has seen the remains 
and is not interested in the insurance.

20
1. Name of deceased in s u r e d O t to  Prahm.
2. Date of death : Sept. 15th, 1920.
3. How long have you known insured? 3 years.
4. W hat had been insured’s several occupations? 

Electrician,
5. W hat was the age of insured? (¡State source 

of information) 20.
6. Married or single? Single.
7. Where did insured die? 175 Huber St., Se- 

caucus, N. J.
8. Have you seen the remains? Yes. 3*0
9. Do you know the deceased to have been the 

person whose life was insured in the policy of in-
surance upon which the claim is based? Yes.

10. Are you related to  insured? No.
11. Are you interested, in any way, in the pay-

ment of insurance on the life of the deceased? No.
Signature Ch a r l e s  J. P r en g e r ,

4 0
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Age—39. Occupation—Store keeper, 
Post-office address, 199 Huber S t,

Secaucus.
UNDERTAKER’S STATEMENT.

1. Name of deceased insured: Otto Prabm.
10 2. When and where did you bury deceased?

Date—Sept. 19, 1920. Place—In yard N. J . Cre-
matory.

3. Were you personally acquainted with insur-
ed? Yes. 4. Did you personally identify the 
body? Yes.

5. W hat age or date of birth was inscribed on 
coffin plate? Nov. 2, 1899, age 20 years.

6. State source of information regarding age: 
20  By family.

'Signature Ch a r l e s  D a r k e ,
Post office address—670 Bergenline Ave:,

W. N. Y.

St a t e  o f  N e w  J e r s e y ,)V&s #
Co u n t y  of  H u d s o n , j *

On this 17th day of Sept. 1920, personally ap-
peared before me the above named Ch a r l e s  
D a r k e , who subscribed the foregoing statement 
before me and made oath tha t the foregoing an- 

8 0  swers are each and all true.
Ot t o  A. O r i e s b a c h ,

( S e a l ) Notary Public of N. J.

AGENCY CERTIFICATE.

1. Name of deceased: Otto  P r a h m .
2. Did you see any record of insured’s birth? 

No,
3. Were you personally acquainted with the in-

sured? Yes.
4 0
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4. Have you viewed the remains? Yes. 5.
Did you identify the body as tha t of the insured?
Yes.

6. Are you satisfied tha t the deceased is the per-
son insured under this policy or policies described 
in claimant’s statement? Yes.

7. Do you consider the claim just and at what
age do you recommend payment? Yes. Age 20. 10

8. Is policy enclosed with proof of death? (If 
no, state who holds it)  Yes.

9. A W hat was the amount of last premium 
collected? Policy No. 8314765—$44.40.

B On What date was premium due? June 
18, 1920.

Exhibit P-3.
20

ATTENDING PH Y SIC IA N S STATEMENT.

Th e  P r u d e n t i a l  I n s u r a n c e  Co m pa n y  of  Am e r i c a  
Home Office, Newark, N, J.

F or re st  F. D r y d e n , President.
Sept. 27, 1920.

1. Full name of deceased insured. Ott o  
P r a h m .

2. Date of death. Sept. 15, 1920.
3. Place of death. 175 Huber St., Secaucus,

3 O
N. J.

4. Occupation. Electrician.
5 How long have you known the insured? 10

yrs.
6. Did deceased ever consult you previously to 

last illness? (If so, for what diseases and when?)
Yes, tonsilitis.

7. On what date were you first consulted re-
garding impairment of health which, directly or 
indirectly, caused death? Aug. 10, 1920. 4 0
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8. From history obtained, what was date of in-
ception of disease causing death? A. Aug. 10, 
1920.

9. Date of your last visit or treatment. ¡Sept. 
15, 1920.

l o  10. W hat was the immediate cause of death? 
Acute endocarditis.

11. W hat were the contributing causes of 
death?! Cardiac Collapse.

12. Was death due to accident, suicide or homi-
cide? (If yes, give full particulars.) No.

13. Was death caused, directly or indirectly, by 
use of intoxicating liquors, opium or other drug? 
No.

20  14. Did deceased have tuberculosis in any form?
No.

15. Was deceased treated by any other physician 
or a t any hospital or other institution prior to, 
during or subsequent to your attendance? (If so, 
give particulars.) No.

16. Was there a post-mortem examination or a 
coroner’s inquest held? (If so, give particulars.) 
No.

17. State fully and particularly any other facts 
or circumstances bearing on the case. (If  more

2 0  space is needed for reply, use reverse side.)
18. When and where did you receive your medi-

cal diploma? Baltimore Medical College, Balti-
more, Md., 1912.

Signed Le o  W. Bra nd en bur g , M. D., 
Office address 781 Humboldt 'St.,

Secaucus, N. J.

Stat e  o f  Ne w  Je r s e y .)Lcio» •
Co u n t y  o f  H ud son , p ”

4 0
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On this 23rd day of Sept., 1920, personally ap-
peared before me the above named Leo W. Bran-
denburg, who suscribed the foregoing statement be-
fore me and made oath the foregoing answers are 
each and all true.

Charl es  E. W i l h e l m , 
Commissioner of Deeds of N. J.

Exhibit P-4.
10

CLAIMANT’S STATEMENT.

Th e  P r u d e n t i a l  In s u r a n c e  Co m pa n y  o f  America  
Home Office, Newark, N. J .

F o r r e s t  F. Dryden , President.
Oct. 14, 1920.

1. No. of Policy 3314765. Amount $1,000.
2. Full name of deceased? Ot t o  P r a h m . 320
3. Date of death. Sept. 15, 1920.
4. Legal residence a t time of death. 175 Huber 

St,, Secaucus, N. J .
5. Insured’s occupation. Electrician.
6. Insured’s date of birth. Nov. 2,1900.
7. State source from which date of birth was 

obtained. (Family record, certificate of birth or 
other records should be referred to.) Claimant’s 
statement.

8. Have any proceedings under any bankruptcy 
law ever been instituted by or against the insured, 80  
or has insured made any assignment or executed 
any deed for the benefit of creditors? No.

9. W hat other insurance was in  force on the 
life? (Give name of Company and amount of in-
surance.) Prudential Industrial $240.00.

10. How many children survive the insured, and 
what are their ages? None.

4 0
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11. Are you related to the insured, and how? 
(Mother.

12. W hat is the date of your birth? May 6th, 
1862.

The person executing this statement represent« 
1 © to The Prudential Insurance Company of America 

that no proceedings under any bankruptcy law 
have ever been instituted by or against him (or 
her) nor has he (or She) a t any time made any 
assignment or executed any deed for the benefit 
of creditors.

Dated, (Sept. 17th, 1920.
W itness: A l be r t  Da h l l o f .

(Signature Ma r ia  P r a h m , 
a o  Post office address 175 Huber St.,

Secaucus, H. J.

8©

4 0
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Ma b i a  P r a h m Action at -
Plaintiff Law. On 

Appeal

Th e  P r u d e n t i a l  In s u r a n c e  Com -
pa n y  o f  A mer ic a ,

Defendant.

from Hud-
son Cir-

cuit Court.

B R I E F  O F  L E W I S  B .  E A S T M E A B ,  

F O R  P L A I N T I F F - A P P E L L A N T .

20
Statement.

This is an  appeal taken by the plaintiff from a 
judgment for defendant entered on March 23, 1921, 
by direction of the Court.

The plaintiff was the mother and beneficiary of 
one Otto Prahm, on whose life, the defendant, 
Prudential Insurance Company of America, wrote 
a policy of insurance in the amount of One Thou-
sand ($1,000.00) dollars. The first annual prem-
ium amounting to Forty-Four dollars and forty 
cents ($44.40), was paid by the said Otto Prahm  80  
to the defendant who accepted the same and is-
sued the policy on June 18, 1920 (Exhibit P-1 set 
forth on pages 43 to 49 inclusive). Said Otto 
Prahm died on September 15, 1920, and due proofs 
of death were submitted to defendant (Exhibits 
P-2, P-3 and P-4, pages 49 to 54 inclusive). Said 
Prahm a t the time of his death was nineteen 
years and eleven months of age.

Defendant refused to pay the amount due under 
said policy and this action was brought by Maria 40
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Prahm, the beneficiary named in said policy to re-
cover the amount due thereunder.

The easel was tried before Hon. Luther A. Camp-
bell, Circuit Court Judge and a jury for two 
days, and upon the conclusion of the tria l the 
jury were directed by the Court to find a verdict 
for the defendant, to which due exception was 

10 taken and allowed.
In  opening the case for the plaintiff, I  moved 

tha t the answer of the defendant be stricken out 
on the ground tha t the said Otto Prahm, deceased, 
was an infant and th a t the defendant company 
had actual notice of the fact of his infancy and 
that in a contract with an infant the only party 
who can disaffirm the contract is the infant and 
the party contracting with an infant cannot dis- 

20 affirm. The motion was denied and exception duly 
taken and allowed (p. 19).

At the conclusion of the case, I moved for a  di-
rection of a verdict in favor of the plaintiff on 
the same grounds. The Court denied the motion 
and exception was duly taken and allowed (pp. 
40-41).

A motion for a  direction of a verdict for the 
defendant was then made on the grounds tha t 
certain answers in the application were false and 
fraudulent (p. 42).

80 The Court thereupon directed a verdict for the 
defendants to which exception was duly taken 
and allowed (p. 42).

40



POINT I.

The answer of the defendant should 
have been stricken out as it  disclosed 
no defense, because Otto Prahxn was 
an infant and the defendant had ac-
tual knowledge of his infancy and 
could not therefore disaffirm the 
policy sued upon; said privilege be- lw 
ing only available to the infant.

“A policy of insurance taken out iby a  minor 
on his own life is recognized as a valid con-
trac t voidable only at the instance of the 
minor, and if not avoided by him during 
minority, the Company will be held liable 
thereon.”

14 R. C. L., 229, citing

Union Central Life Insurance Co. vs. H ill- 20  
imrd, 63 Ohio ,St., 478; 59 N. E., 230;
81 A. S. R., 644 ; 53 L. R. A., 462;
57 L. R. A., 496.

“I t  has been held tha t if he dies before 
reaching majority, his warranties in the ap-
plication are not a defense to  the company 
against its liability.”

14 R. C. L., 229, citing

OyRourke vs. John Hancock Insurance 
Co., 23 R. I., 457; 50 At., 834; 91 A.
S. R., 643; 57 L. R. A., 496. 80

“I t  is sufficient to say tha t a  contract with 
a minor is voidable only, and tha t a t  his elec-
tion. The other contracting party cannot 
avail itself of the lack of power on the part 
of the minor to conclusively bind himself as 
a reason for refusing performance on his part.”

Union Central Life Insurance Co. vs. 
Hilliard, 63 Ohio State Reports, page

I 478; 59 N. E., 230; 53 L. R. A., 462.
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“A contract of life insurance is not binding 
on an infant, but such a contract is voidable 
only and not void.”

22 Cyc., 589, citing

Simpson vs. Prudential Insurance Co., 
184 Mass., 348; 68 N. E., 6T3; 100 Am. 
St. Rep., 643; 63 L. R. A., 741.

i o  , .
“An infant is not bound by his warranties

in an application for life insurance and the 
insurer cannot defend an action on the policy 
by proving their falsity.”

O’Rourke vs. John Hancock Mutual Life 
Insurance Co., 23 R. I., 457; 50 Atl., 
834, cited in 22 Cyc., '589, Note 30.

“The beneficiary in an insurance policy on 
the life of a minor is not prevented from re- 
covery thereon because of false warranties 
in the contract, if he did not procure the in-
surance with knowledge of them.”

O’Rou/rke vs. John Hancock Mutual Life 
Insurance Co., 23 R. I., 457 ; 50 Atl., 
834.

“I t  was argued by the company th a t the 
answer of infancy was a privilege personal to 
him and could not be taken advantage of by 
any one else. The court said undoubtedly 
this is a general rule, but its chief application 
is for the P r o t e c t i o n  o f  t h e  I n f a n t  in cases 

30  where an adult seeks to avoid a contract on 
tha t ground, where the contract has not been 
disaffirmed by the infant. To apply the rule 
to this case would amount to  holding the 
contract good during the minority of the in-
fan t because the policy being on his life no 
suit could be brought on i t  until after his 
death.” Ibid.

4 0
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POINT II.

A verdict for the plaintiff should have 
been granted at the close of the case 
because said Otto Prahm was an in -
fant and defendant had actual knowl-
edge of his infancy and therefore had 
no legal defense to said action.

The authorities cited in Point I are applicable °  
to Point II , and are therefore not cited here, but 
are respectfully urged also in support of this 
Point.

The court in denying to direct a verdict, cited 
Section 104 of the Insurance Law (2 C. S., 2872 ),
P. L., 1907, page 138. I t  is respectfully argued 
tha t this section was passed only to keep infants 
from disaffirming contracts of insurance and that 
i t  was not intended to permit the adult or sui juris 20  
party to a contract with an infant to disaffirm it.

The section referred to reads as follows:

“In  respect of insurance heretofore or here-
after issued upon the life of any person not 
of the full age of twenty-one years, but of the 
age of fifteen years or upwards for the benefit 
of such minor, or for the benefit of the father, 
mother, husband, wife, child, brother or sister 
of such minor, the assured shall not, by rea-
son only of such minority be deemed incom-
petent to contract for such insurance or for 
the surrender of such insurance or to give a 80  
valid discharge for any benefit accruing or for 
money payable under the contract.”

In this connection i t  is well to read the Statute 
which authorized infants to deposit money in 
banks, etc., and which is somewhat analogous in 
character to the statute just cited. I t  reads as 
follows:

S e c t i o n  2—“Any infant thus depositing 
with a bank or trust-company shall be sub-
ject in all transactions connected therewith, 40
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AS BETWEEN HIMSELF OR HERSELF AND SUCH
B a n k  o r  T r u s t  C o m p a n y  t o  a l l  t h e  o b l i g a -
t i o n s ,  EQUITIES AND DEFENSES TO W HICH AN 
ADULT PERSON WOULD BE SUBJECT IN SIMILAR
t r a n s a c t i o n s .”  P. L., 1910, page 762, C. S., 
2823, par. 82.

I t  will be noted tha t this act specifically states 
that such infants shall be subject to the same 

10  OBLIGATIONS, EQUITIES AND DEFENSES AS AN ADULT 
BUT ONLY AS BETWEEN HIMSLF OR HERSELF AND HIS 

DEPOSITORY.

The insurance law above quoted contains no 
such provision and does not state tha t the infant
SHALL BE SUBJECT TO THE SAME OBLIGATIONS, 

EQUITIES AND DEFENSES AS AN ADULT.

I t  is therefore respectfully urged th a t the said 
act simply prohibits the infant from disaffirming 

20 his contract of insurance and recovering the prem-
iums.

In  this case the infant is n o t  s e e k i n g  t o  d i s a f -

f i r m  t h e  c o n t r a c t ,  and it is further urged that 
the defendant has no right so to do.

POINT III.

The question of fraud in  connection 
with statements in  the application is 
for the jury and i t  is error for the 
Court to take the case from the jnry. 

3 0
The alleged false and fraudulent representa-

tions relied upon by counsel for the defendant in 
his motion for a direction of a verdict for the 
defendant were as follows (pp. 41-42) :

1. False and fraudulent representations 
to the fact tha t Otto Prahm had not been 
attended by any other physician within three 
years than Dr. Brandenburg (p. 42).

2. False and fraudulent representations 
tha t a t the time he made the application he

4 0  was in  good health (p. 42).
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3. False and fraudulent representations 
that a t the time he made the application he 
was employed as an electrician by the Federal 
Shipbuilding Company.

Taking these allegations seriatim : * * * Allega-
tion number 1 is based on question and answer 
No. 9 in the declarations to medical examiner (p.
48), which reads as follows:

fo
“9. Give names of all physicians who have 

attended you within the past three years. On 
what dates and for what complaint. Ans.
Dr. Brandenburg, 1917, Boil a t right elbow. 
Catarrh, throat and ears, for past two years.”

The evidence in the case showed that Otto 
Prahm had been treated by one Dr. Sacco who 
had been c al l ed  i n t o  c o n s u l t a t i o n  b y  D r . B r a n -
d e n b u r g  a n d  n o t  b y  Otto  P r a h m . Page 23, lines 
33 to 37. ’ 2 0

Dr. Brandenburg continued to be the attending 
physician and Dr. Sacco as his consultant. I t  is 
therefore submitted tha t the answer to said ques-
tion was true as the question asked only the names 
of attending physicians.

“If in the questions and answers there is 
any ambiguity for which the company is 'r e -
sponsible it is to be resolved against the com-
p l y  in determining whether the answers are 
false.”

25 Cyc., 800, citing s o

Mackinnon vs. Fidelity Insurance (Com-
pany, 72 N. J. L., 29, 00 Atl., 180.

There was also evidence that Otto Prahm had 
been treated by a chiropractor named Albert 
Strobel. I t  is submtited tha t inasmuch as a 
chiropractor is not a p h y s i c i a n ,  treatm ent by one 
need not be stated in answer to a question asking 
for names of physicians.

“The word physician is defined to mean a 40
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person who has received a degree of doctor of 
medicine from an incorporated institu tion; 
one lawfully engaged in the practice of medi-
cine.”

30 Cyc., 1544.

I t  will thus be seen tha t although a chiro-
practor uses the title  doctor, he is no more a phy-
sician than a dentist, optometrist, or chiropodist, 

°  who all use the same title.
Al l e g a t io n  N u m b e r  2 is  based on question and 

answer No. 8, in the declarations to medical ex-
aminer, which read as follow s:

“No. 8. Are you now in good health? 
(Ans.) Yes.”

There was absolutely no evidence to show that 
Otto Prahm had or knew he had any illness or sick- 

20 ness, except as disclosed in answer to question 
No. 9, v iz : “catarrah, throat and ears, for past two 
years.” This question immediately follows ques-
tion No. 8, as to applicant’s  health, and defendant 
certainly had full knowledge thereof.

‘If there was any dioubt as to the tru th  or falsity 
of the answer to question No. 8, i t  is entirely a 
jury question, and i t  was error for the court to 
take the question from the jury.

“Forfeitures are not favored in the law, and, 
if by any intendment, a  ground can be found 

„ _ to defeat them, the court will apply it.”O v
Mr. Justice Fort in Hewn vs. Metropolitan Life 
Insurance Co., 67 N. J . L., 310; 51 Ail., 689, quot-
ing Hampton vs. Insurance Co., 65 N. J . L., 265; 
47 Atl., 433, 52 L. R. A., 344.

“Where there is a conflict in the evidence 
or lack of conclusive and unquestioned proof 
of the falsity of a  w arranty the question is 
one for the jury. Th e r e  m u s t  e x i s t  n o  ra -
t i o n a l  THEORY UPON W HICH THE JURY MIGHT 
FIND THE NON-FALSITY OF THE ANSWERS OF THE 

4 0  INSURED BEFORE THE COURT CAN DIRECT A VER-
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DICT, for the defendant. If the question asked 
relates to a matter upon which the insurer 
should know that the insured could not have 
the knowledge to fully answer, the warranty 
will not be held to be more than a warranty 
in the fair sense of the question namely to 
the belief of the insured”. Ibid.

“Proof that the insured had occasionally 
consulted a physician for minor m atters will 
not make false a statement by the insured  ̂^ 
th a t he had no usual medical attendant. To a 
question which asked ‘State family physician 
and each one who has given the party medi-
cal attendance/ the answer was ‘have none’.
I t  appeared that a physician had attended the 
applicant for imflammation of the eyes and 
again for another complaint. H e l d  w h e t h e r  
Su ppr e s s i o n  o f  n a m e  o f  ph y s i c i a n  w a s
FRAUDULENT WAS FOR THE JURY.”

Henn vs. Metropolitan Insurance Co., 20 
Ibid.

‘‘The question of false statements in an ap-
plication for insurance is for the jury, the 
evidence being conflicting and a rational 
doubt of their falsity.”

Marzulli vs. Metropolitan Life Insurance 
Co., 81 N. J . L., 166; 78 A., 1051.

A l l e g a t io n  N o . 3 is based on question and ans- 
swer No. 15, in the application which is as fol-
lows:

“15 B u s i n e s s  A ddress .
No. Street
City or Town: Kearney. S ta te : New Jersey. 
Name of firm or employer: Federal Shipbuilding

Oo.
Nature of business: Shipbuilding.”

Also on question and answer No. 2 in the ap-
plication which is as follows:

“No. 2. W hat is your present occupation 
or occupations. State exact duties. Ans. 
Electrician less than 220 volts” (See p. 48). 4 0
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There was no evidence, that plaintiff’s occupa-
tion was not correctly stated as electrician, but 
it was admitted by the plaintiff a t the trial that 
said Otto Prahm was not employed by the Federal 
Shipbuilding Co. a t the date of the application (p. 
40, 11. 20 and 29).

I t  is submitted tha t question No. 15 calls for 
10 the business address and not the present employer 

and further tha t the error in  answering the same 
was entirely immaterial and could not affect the 
risk assumed by the defendant.

“A misrepresentation or concealment to 
affect the policy must be made with intent 
to defraud.”

Dewees vs. Manhattan Insurance Co., 
34 N. J . L., 244 (5 V r.).

“ Immaterial representations in an applica-
nt* tion for life insurance to avoid a  policy must 

be made with intent to defraud.”
Dewees vs. Manhattan Life Insurance Co.,

34 N. J . L., 244.
“Where the company alleges mishepresenta- 

tions on the part of the insured the burden 
of proving such misrepresentation is on the 
company” 25 Cyc., 928, citing Trenton Mutual 
Life Insurance Co. vs. Johnson, 24 N. J . L., 
576.

POINT IV.

so Where the statements of the insured by 
the terms of the policy are to be deem-
ed representations and not warranties 
the question of fraud in  connection 
therewith is a jury question.

The policy contained the following provisions: 
All statements by the insured shall, in the ab-

sence of fraud be deemed representations and not 
warranties. Exhibit P-1, page 47, lines 29 to 32.

4 0
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“Where all statements of insured are in 
the absence of fraud to be deemed representa-
tions and not warranties, policy cannot be 
avoided by reason of false representations of 
insured unless they were wilfully false, 
fraudulent and misleading and made in  bad 
faith. Inswnance Go. vs. Isom  (Okl.), 173,
Pac., 841; Sharrer vs. Ins. Go. (K an.), 171 
Pac., 622.

“Where fair minded men might honestly 10 
differ as to the conclusions to be drawn from 
facts whether controverted or uncontroverted 
the question a t issue should go to the jury” 
McCarthy vs. Metropolitan Life Insurance 
Go., 75 N. J . L., 887 ; 69 AtL, 170 citing 
Bennett vs. Busch, 67 N. J . L., 188.

POINT V.

We respectfully submit that the judg-
ment below should be reversed. 20

Le w i s  B. E a s t m e a d ,
Of Counsel with A ppellant

80
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nineteen years and eleven months. The application 
for the poiicy was made on the 9th day of May, 
1920 ; the insured died on the 15th day of Septem-
ber, 1920.

The defenses set np in the answer, and on which 
the defendant relied on the trial, were based upon 
the allegation tha t the insured procured the issu- 

10 ance of the body by divers false and fraudulent 
representations, made by the insured in his appli-
cation for the policy.

Before tria l the plaintiff moved tha t the answer 
of defendant be stricken o u t:

«On the ground tha t the plaintiff was an 
infant and th a t the defendant Company had 
actual notice of the fact of his infancy, and 
th a t in a contract with an infant the only party 

20  who can disaffirm the contract is the infant,
and the party contracting with the infant can-
not disaffirm. Contracts with an  infant are 
only voidable at the option of the infant 
party.”

This motion was denied.
Defendant thereupon admitted on the record the 

execution and delivery of the policy in suit, the 
payment of the premiums, the death of insured as 

3q  shown by the proofs of death, and the non-payment 
of the proceeds of the policy. Plaintiff rested her
case on these admissions.

Defendant then in its own case offered plenary 
evidence of the fraud and misrepresentations of the 
insured in his application for the policy. The de-
tails of this evidence will be set forth under the 
appropriate head.

The evidence thus adduced by the defendant was 
not answered in any way. The giving of testimony 
ended with the closing of defendant’s case; there40
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was no rebuttal. In  this posture defendant moved 
for the direction of a verdict in favor of defendant 
and against the plaintiff, and the (Jourt granted 
the motion.

The paints therefore to  be considered on this 
argument are those arising from the Court’s refusal 
to strike out the answer, and the Court’s action 
in directing a verdict for the defendant. .

PO IN T I.

T h ere  w a s  no e r r o r  in th e re fu sa l  
of th e tr ia l ju d g ’e to str ik e  out th e  
a n sw e r b ecau se of th e in fa n c y  of th e  
insured.

We submit th a t all the authorities cited under 
this point in plaintiff’s brief have no force what- 20  
ever in this appeal. They are all precedents for-
eign to this State and arose entirely apart from 
any statute such as th a t which is in force in New 
Jersey.

The statute we refer to is Section 104 of the New 
Jersey Insurance Law (2 C. S., 2872) P. L.
1907, page 138, which reads as follows:

“In respect of insurance heretofore or here-
after issued upon the life of any person not jjq  
of the full age of twenty-one, but of the age 
of fifteen years or upwards, for the benefit 
of such minor, or for the benefit of the father, 
mother, husband, wife, child, brother or sister 
of such minor, the assured shall not, by rea-
son of such minority be deemed incompetent 
to contract for such insurance or for the sur-
render of such insurance, or to give a valid 
discharge for any benefit accruing or for 
money payable under the contract.” 40
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But the plaintiff argues tha t this statute was 
passed “only to  keep infants from disaffirming con-
tracts of insurance and th a t it was not intended to 
permit the adult or sui juris party to a contract 
with an infant to disaffirm it.” This is argument 
by flat: There is certainly nothing in the statute 
to sustain such a contention. On the contrary, it 

10 would appear from certain of the terms in the 
statute th a t the legislative intent was not alto-
gether to “keep infants from disaffirming con-
tracts of insurance,” because the act provides not 
only tha t the infant shall be deemed competent 
to contract for insurance, but also “for the sur-
render of such insurance, or to give a valid dis-
charge for any benefits accruing,” etc.

Considering, however, the merits of the general 
question of infancy as it  arises in this connection, 

20  we submit tha t the only disparity, so far as this 
controversy is concerned, between the rights under 
a contract of a minor, and the rights of one sui 
juris, arises by reason of the defective contractual 
competency of the minor. In  other words, it  is 
entirely a m atter of the incompetency of the minor 
existing because of his minority. But the statute 

* removes the disparity by curing the incompetency 
of the minor.

That the Legislature acted with a view to the full 
30 effect of the statute is apparent from its qualifying 

provisions. I t  removes the incompetency of minors 
only in respect of contracts for insurance made 
for the benefit of themselves or near relatives, and 
then only in the case of minors above the age of 
fifteen years.

The statement occurs in plaintiff’s brief that the 
Legislature intended by this act no more than the 
prevention of disaffirmance by infants. Obvious-
ly, that contention is not sound. But it makes ap- 

40 parent the real nub of this question. The Legisla-
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ture certainly did not intend to prevent the infant 
from disaffirming a contract that had been imposed 
upon him by fraud, and plaintiff would probably 
never admit that the Legislature did so intend.
By making the infant, within the term s of the 
statute, competent to contract, the Legislature to 
that extent removed the disparity between infants 
and adults, and it follows th a t the sui juris party ^(i 
necessarily has a right equal to that of the infant, 
to disaffirm the contract on the ground of fraud.

In  the present cáse the disaffirmance is based 
entirely upon the fraud of the minor, who was, a t 
the time of his alleged misrepresentations, nine-
teen years of age.

In  plaintiff’s brief effort is made to  make in-
fancy a refuge for fraud-doers. Plaintiff cites the 
case of O’Rourke vs. John Hancock Mutual Life 
Insurance Co. (R. L ), 50 Atl., 834, as holding tha t 20

“An infant is not bound by his warranties 
in an application for life insurance and Hie 
insurer cannot defend an action on the policy 
by proving their falsity.”

Such a precedent is of no force here. Any effect 
of the doctrine concerning an infant’s incapacity 
to contract, which would make the privilege of in-
fancy not a sword, but a shield, is now entirely 
defeated in this State by the decision of this Court 
in LaRosa vs. Nichols, 105 Atl., 201. In  tha t case 
it  is held th a t in law as well as in equity the in-
fant in  accountable for his fraudulent misrepresen-
tations under the operation of the doctrine of 
equitable estoppel.

The Rhode Island case of O’Rourke vs. John 
Hancock Mutual Life Insurance Company, supra, 
has not been an acceptable precedent in the coun-
try. The case was expressly repudiated by the
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highest court in Kansas, in Metropolitan Life Ins. 
Co. vs. Brubaker, 96 Pacific, 62. There the Court 
said on this subject:

“This contract was not disaffirmed by the 
minor. I t  is binding upon him until disaf-
firmed, and the Court knows of no one who 
can exercise the right to  disaffirm except the 
minor. But if the plaintiff be allowed to rep-
resent the minor, the same consequences must 
follow as if the minor had acted. The contract 
of insurance is an entirety, and the statute 
gives the minor no right to disaffirm provi-
sions Which he finds burdensome, and to en-
force those which are to his advantage. Ii 
any material portion of the contract be disaf* 
firmed, unexecuted provisions fall. The war- 

20 ranty is an integral part of the contract. I t  
is an indispensable condition of liability on 
the part of the insurer. If the w arranty be 
disaffirmed, liability on the contract must 
necessarilv be destroyed. The contract cannot 
be disaffirmed, and then money be taken from 
the company by virtue of the contract, when 
the return of such money, if it were in the 
minor’s hands, would be a necessary element 
of disaffirmance. The Rhode Island case is 

30 disapproved.”

The defense in the present case is based on the 
fraud and deceit of the insured.

In 1 Williston on Contracts, Section 245, it is 
said (page 481) :

“It is conceded in all the cases that an in-
fant is as a rule liable for his torts, and there 
is no valid reason why he should not be liable 
for false and fraudulent representation s as40
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fully as for other torts, nor if he is in  general 
liable for his deceits is there any reason to 

• distinguish the case where the injurious con-
sequence of the deceit is entering into an un-
enforceable contract from cases where the in-
jurious consequences are of a different nature.
The reasoning generally given in cases which 
protect the infant ‘that infants are liable for i q  
their torts, yet the form of action does not 
determine their liability, and they cannot be 
made liable when the cause of action arises 
from a  contract, although the form is ex 
delicto’ does not meet the difficulty. The in-
fant is not held liable on his contract either 
in form or substance if he is held liable for 
deceit.”

Of)
PO IN T II.

T h e re  w a s no e r r o r  in th e d irectio n  
of a  v e r d ic t fo r th e defendant.

The only evidence adduced by the plaintiff a t 
the trial below was that contained in the admis-
sions by the defendant of the mere formalities of 
plaintiff’s case. The defendant then offered plen-
ary evidence to establish the respective defenses 
set up in its answer. And there teas no rebuttal. 
Those defenses which are pertinent to the argu-
ment of this point are as follows :

30

FIRST.

That insured induced the issuance of the 
policy by the false and fraudulent representa-
tion tha t the loss of ten pounds weight within 
the year previous to his application for the
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policy was due to harder work. (Case, page 8, 
line 30, et seq.; page 48.) The tru th  being 
that said loss of weight was due to sickness 
and disease, by reason of which the assured 
was unable to work.

SECOND.

^  That insured induced the issuance of the
policy by falsely and fraudulently represent-
ing to the defendant th a t a t the- time of the 
application for the policy he was employed by 
the Federal Shipbuilding Company (Case, 
page 9, line 10, et seq.; page 48). The truth 
being that he was unemployed by reason of 
sickness and disease.

20 T H I R D -

That insured induced the issuance of the 
policy by falsely and fradulently representing 
to defendant that during the three years prior 
to the application for the policy, the only phy-
sician by whom he had been attended was Dr. 
Brandenburg in 1917, for “boil right elbow, 
catarrh throat and ear for past three years 
(Case, page 9, line 25, et seq.; page 48). The 
tru th  being that insured had in the period in-
dicated, been also attended by Doctor Sacco 
and Dr. Strobel.

FOUKTH.

That insured induced the issuance of the 
policy by falsely and fraudulently represent-
ing to  the defendant tha t he had never had, 
among other things, dizziness (Case, page 10, 
line 32, et seq. ; page 48). The tru th  being tha t

40
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he had suffered from dizziness and had sub-
mitted to a  long period of professional treat-
ment for the cure of th a t disorder, among 
others.

FIFTH .

That insured, in his application for the 
policy, falsely and fraudulently represented 
to the defendant th a t his occupation at that 
time was that of electrician (Case, page 11 , 
line 15, et seq.; page 48). The tru th  being 
tha t insured had then no occupation and was 
incapacitated for the pursuit of any occupa-
tion by reason of sickness and disease.

10

SIXTH.

90That insured in his application for the pol- * 
icy, falsely and fraudulently represented to the 
defendant tha t he was at that time in good 
health (Case, page 12, line 11 , et seq.; page 
48). The tru th  being that he was then suffer-
ing from sickness and disease which then, and 
for a long time prior thereto, had incapacitated 
him for daily employment.

The application for the policy of insurance upon 
which the representations above set forth were ^  
made by insured, appears in the printed case a t 
page 48.

Now, we will take these defenses, each in its 
turn, and cite the evidence produced by the defend-
ant to establish them.

FIRST.

The representation of the insured in his ap-
plication for the policy, that the loss of weight 40
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therein stated, was due to harder work was the 
clearest deception. He was a t the time, and 
had for a long period prior thereto, been in-
capacitated for work. The witness who lived 
in the same house with him testified tha t he 
had not been working a t all; that during the 
entire Spring of 1920 (the application for the 
policy was made May 9th, 1920), the insured 
spent his time at home, “upstairs and down-
stairs in the y a rd ; he used to go down there to 
take a sun bath in the corner of the yard on a 
board with a pillow under his head” ( Case, 
page 34, lines 20-40). The insured over a year 
and two months before his application for the 
policy, had terminated that which he stated to 
be his employment a t the time of his applica-
tion for the policy ( Case, page 40, lines 20-30).

20
SECOND.

The representation by assured that he was 
a t the time of his application for the policy 
employed by the Federal Shipbuilding Com-
pany, was also in itself clearly and designedly 
deceptive. The defendant proved that a t the 
time, as above stated, assured had not been 
employed by the Federal Shipbuilding Com-

qq  pany since February, 1919 (Case, page 40, 
lines 20-30) ; whereas the application for the 
policy was made on May 9th, 1920. The de-
ceptive and fraudulent character of this rep-
resentation is made even more apparent by the 
fact th a t it was given in answer to the ques-
tion which sought the “business address” of 
assured, the “name of his firm or employer,” 
and the “nature of the business” (Case, page 
48). This representation could not by any

4Q fair or reasonable inference, have been tbe re-
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su it of honest mistake, since, a t the time of the 
application, the insured had had no relation 
whatever with the Federal Shipbuilding Com-
pany for more than fourteen months (Case, 
page 40, lines 20-30).

THIRD.

During the period of three years in which ^  
the assured stated in his application he had 
been attended by only one physician, Dr. 
Brandenburg, he had also been attended by 
Doctors Sacco and Strobel. From March,
1920, up to the time of the application for the 
policy in the following May, Doctor Sacco 
had attended the insured “about a half dozen 
times” (Case, page 21, line 20). Doctor Sac-
co saw him “about every three weeks” (Case, 90 
page 22, line 40). The other physician, Doc-
to r Strobel, was a duly licensed chiropractor 
(Case, page 25, line 15). This doctor treated 

the insured from April 17th, 1920 (Case, page 
25, line 28, et seq.), until the end of the follow-
ing July (Case, page 26, line 37). I t  was di-
rectly in the middle of this period that the 
imsured applied for the policy, and during 
the period he had called upon this physician 
and obtained treatm ent probably “thirty  or oq  
forty times” (Case, page 29, line 21). The 
insured called upon the chiropractor seeking 
the aid of the latter’s science, and on April 
30th Doctor Strobel examined the insured and 
found him suffering from nephritis or inflam-
mation of the right kidney (page 30, line 20).
At that time Doctor Strobel told the insured 
that he was suffering from nephritis (Case 
page 30, line 7), though in his application for 
the policy the insured specifically denied that 40
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he had ever had any disease of the kidneys 
(Case, page 48). When the insured cam© 
to Doctor Strobel seeking treatm ent he “com-
plained about ear trouble and could not h ear; 
th a t he gets dizzy and pains between the eyes; 
always sleeping” (Case, page 29, lines 1-10). 
In  his application for the policy insured ex- 

-|0 pretssly denied tha t he had “ever had dizzi-
ness (Case, page 48).

FOURTH.

That the representation by insured in  his ap-
plication tha t he had never had dizziness was 
false and knowingly so, is clearly established 
by the testimony adduced by the defendant a t 
the time th a t insured had complained to Doc-
tor Strobel of dizziness and sought particu- 

20 larly  his aid for th a t disorder (Case, page 29, 
lines 1 -10).

FIFTH .

The insured’s representation in the applica-
tion for the policy tha t his occupation was 
that of electrician, was shown to be knowing-
ly false, by evidence that he was a t the time 
not occupied at all ( Case, page 34, line 20, et 
seq.), and by proof th a t he had not been em- 

* ployed by the Corporation whose name he 
gave as tha t of his employer, for upwards of 
fourteen months '(Case, page 40, lines 20-30).

SIXTH.

Insured represented tha t he was in good 
health. The defendant, by the evidence above 
cited, showed clearly a t the trial, th a t he was 

40  constantly, for the period of a t least two

$
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months prior to the application, under the a t-
tendance of physicians, two of whom he did 
not disclose:/ tha t he was practically an inva-
lid tha t by reason of his condition, he was in-
capacitated for w ork; tha t he had in fact, dur-
ing tha t time, been attended by physicians 
many times, all of which was in no wise dis-
closed by him to his insurer.

As to the full effect in fraud of the false repre-
sentations of the insured, we submit that nothing 
could be more convincing than a comparison of a 
summary of these false representations as proved 
by defendant, with a true statem ent of what the 
representations of the insured to the defendant 
must have been if truly and honestly made. To 
wit, tru thful representations would have disclosed 
to the defendant tha t 2Q

The applicant for insurance was not em-
ployed :

That insured, therefore, had no business ad-
dress and was thus not employed by the Fed-
eral Shipbuilding Company, nor by anyone 
else.

His occupation a t  th a t time was not that of 
electrician, but that insured then had no oc- 
c i ipation whatever.

O ft
That insured was, and had been afflicted with 

dizziness and kidney trouble.
That insured was not in good health, and 

was then undergoing a course of professional 
treatm ent for physical disorder and disease 
which in all covered a period of upwards of 
two months and involved, altogether, between 
forty and fifty treatments, which course of 
treatm ent the insured, himself, sought a t the 
hands of Doctor Strobel.

4 0
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We are aware of the point plaintiff makes con-
cerning certain details of the defendant’s proof, 
viz.: tha t as to whether or not Doctor SaCco was 
really an  “attending physician,” and whether or 
not Doctor Strobel was a “physician” in a  sense to 
satisfy the purposes of this controversy. The per-
tinent inquiry here, however, i s : W hat in the re- 

■i q  quirements of plain honesty, was there to absolve 
the insured from making to the defendant Com-
pany from which he sought life insurance, the 
same representations relative to his health tha t 
he had made to the chiropractor, Doctor Strobel, 
from whom he sought help against disease? And 
his treatm ent a t the hands of Doctor Strobel cov-
ered a period of more than two months, during 
which occurred the insured’s application for the 
policy.

2Q The question resolves itself into the proposition 
that, taking all of the false representations togeth-
er, as proved by the defendant, showing conclu-
sively as they do, a  somewhat co-ordinated scheme 
to impose deception upon the defendant, there was 
no error, in the u tte r absence of conflicting testi-
mony, in preventing the case from going to the jury 
and directing a verdict for the defendant.

I t  cannot be too strongly urged tha t the plain-
tiff offered no rebuttal to defendant’s testimony, 

go  If  insured were actually employed, plaintiff must 
have known it, and, presumably, might have ad-
duced testimony accordingly; if he had not been 
under the constant care of physicians, testimony 
to that effect could likewise have been given; if 
he had at no time complained of dizziness, for 
which he sought treatm ent, that, too, might have 
been shown. The misrepresentations as to the 
insured’s business address and employment were 
openly admitted (Case, page 40, lines 20-30).

The authorities cited by plaintiff under this 
head are not in point.

40
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In  MacKinnon vs. Fidelity Insurance Company,
72 N. J . I/., 29, the question before the Court was 
one having to do only with the ambiguity of the 
language used in the formulation of one or more of 
the questions in  the policy. In  the present case 
guage used in the formulation of one or more of 
the questions in the policy. In  the present ease 
there can be no question of any difficulty on th a t i q  
score. The summary of insured’s false representa-
tions, and the questions in response to which these 
representations were made, preclude in common 
sense the raising of any question of ambiguity. * 

Plaintiff refers also to  the case of Henn vs. Met-
ropolitan Life Ins. Co., 67 N. J . L., 310. We sub-
m it tha t within the definitions of tha t case there 
“was no rational theory upon which the jury 
might have found the non-falsity of the answers of 
the insured” ; and “th a t there was no rational 20 
doubt of the falsity” of the details of insured’s 
statements, involving assertions of fact which 
“were in their nature most intimately known to 
him, and the summary of which conclusively shows 
a general scheme to deceive the defendant. Unlike 
the Henn case (supra), the question in the pres-
ent controversy is. not confined entirely to specific 
representations as to the existence or non-exist-
ence of named diseases. Here the general decep-
tive scheme was made manifest by defendant and 30 
remained uncontradicted on the part of the plain-
tiff. Furthermore, in the Henn case, it must not 
be overlooked, there was a clear conflict in the 
evidence.

In the case of Marzulli vs. Metropolitan Life 
Insurance Company, 81 New Jersey Law, 166, cited 
by plaintiff, there was evidence “pro et con” given 
by the respective parties.

In the case of McCarthy vs. Metropolitan Life 
Insurance Company, 75 New Jersey Law, 887, un- 40
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der the defenses raised by the defendant there, the 
testimony offered, in its nature, was clearly incon-
clusive of the facts sought to be established.

In  the present case there was no contradiction 
of the facts, and the inferences reasonably to be 
drawn from them cannot be in  doubt.

10  “Verdict is properly directed when the facts
10  are not in dispute and the inferences from

them are not in doubt.”

Belcher vs. Manchester Building & Loan 
Association, 74 N. J . L., 833.

As to the effect of insured’s misrepresentations 
relating to the attendance upon him of the other 
physician, see: ,

^ 0  Hanrahan vs. Metropolitan Life Insurance
Company, 72 N. J . L., 504;

Fish vs. Metropolitan Life Insurance Com-
pany, 73 N. J . L., 619;

Metropolitan Life Insurance Company 
vs. McTague, 49 N. J . L., 587.

As to the character of Dr. Strobel as a “physi-
cian,” we refer the Court to Chapter 4 of the Laws 
of 1920, whidh provides for the examination and 

30 licensing of persons to pursue in this State, the 
practice of the cure and treatm ent of diseased con-
ditions in  the human body by the therapeutic sys-
tem known as chiropractic. This Act took effect 
March 3rd, 1920.

I t  is im portant in determining the good faith 
of the insured in withholding from his application 
any statement of the name of Doctor Strobel, to 
consider that the insured, being affected with bodi-
ly ills and disorders—one of them being dizziness, 

40  which he expressly denied—prior to  the making of
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the application, sought the curative aid and assis-
tance of Dr. Strobel as his physician, and submit-
ted to his treatm ent on some forty or fifty conse-
cutive occasions.

Indeed, upon the question of good faith of in-
sured in making a  negative answer as to medical 
attention, etc., it  is immaterial whether or not the 
physician consulted was really licensed to  prac-
tice a t all. 140 N. Y. Supp., 211.

Plaintiff in his brief, in discussing the suppres-
sion of the tru th  of the attendance of Dr. Sacco 
upon the insured, makes a point of the fact that 
Dr. Sacco had been called in consultation by Dr. 
Brandenburg and not by the insured. The fact is, 
tha t Dr. Sacco, though his attendance may have 
been induced by Dr. Brandenburg in the first in-
stance, became an attending physician of the in-
sured and he continued to attend insured. The 
latter called a t Dr. Sacco’s office and Dr. Sacco 
called a number of times a t the home of the insured. 
All this, once the attendance by Dr. Sacco ensued, 
was carried on entirely independent of any relation 
between Dr. Brandenburg and the insured (Case, 
pages 21 to 23).

The deceptive misrepresentations of the insured 
in the present case, in the absence of any contra-
dictory or qualifying proof whatever, m ust be held 
to compel the reasonable conclusion—which a  jury 
might not lawfully reject—th a t in their sum they 
amount to a “wilful untru th” ; and the fact, fur-
thermore, tha t the defendant Company asked the 
questions to which i t  received these false replies, 
shows the materiality of the questions. Duff vs. 
Prudential, 90 N. J . L., 646, a t 6481

The observation of this Court in the la tter case 
is pertinent here.

“W hat could be the purpose of insured’s 
making a statement which was a wilful un-

10

20

30

40
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tru th  about his health, which he must have 
known was im portant and material, if it  was 
not to deceive.” Ibid a t 648.

And in the present case, not only did insured 
state wilful untruths as to his health specifically, 
but he also stated wilful untruths, which in their 

1 q  nature do not relate directly to his health, but 
which add to the deceptive effect of the untruths 
relating to his health, and without which the de-
fendant has detected the un tru th  of the state-
ments which insured did make concerning his 
health. We refer here to the false representations 
relating to employment, business address, occupa-
tion, etc.

On the question of the m ateriality of the mis-
representations of the assured, we quote from the 

20 recognized standard work on Insurance “Joyce on 
Insurance,” as follows:

“I t  is said tha t a misrepresentation must 
be of a  fact material to  the risk. While it  is 
true tha t a  misrepresentation will avoid the 
policy if i t  is of a  fact actually material to the 
risk, it  is not true tha t it  must be material to 
the risk as such in all cases. I t  need not ac-
tually' have any bearing upon the state or condi- 

q q  tion of the subject matter. The rule already
given concerning what constitutes a material 
fact in cases of concealment is generally appli-
cable here. The question is, Did the fact or 
circumstance represented or misrepresented 
operate to induce the insurer to accept the risk 
or to accept it a t a  less premium? If i t  of- 

. fers a false inducement which is acted upon in 
either case, the insurer being misled or de-
ceived, the representation is material. And 

40  this is so i f  the truth  would have disclosed a
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fact increasing or materially changing the risk 
as understood and agreed upon to be taken, or 
if, had the tru th  been known, the insurer would 
have materially modified the terms of the con-
tract, or have rejected the risk or charged a 
higher premium, or if the representation was 
calculated to mislead and does mislead.” Vol.
I l l ,  Sec. 1892.

Citing the New Jersey case of Franklin 
F ire Insurance Co. vs. Martin, 40 N. J.
L., 568.

From the same author we quote:

“If the misrepresentation is calculated to 
mislead or deceive, i t  is m ateria l”

(Sec. 1896, page 3064) Citing: The New ^  
Jersey case of McVey vs. Grand Lodge, 
Ancient Order United Workmen, 53 N.
J. L., 17.

In  the la tter case of McVey vs. Grand Lodge, 
etc., the opinion is by Chief Justice Beasley. The 
case bears, in point of fact, an interesting parallel 
to the present one, and in ascertaining the effect 
in fraud of the misrepresentations made in tha t 
case—in spite of the fact tha t the Supreme Court ^  
did conclude th a t they were not warranties, but 
representations merely—the Court says, a t  page 19:

“No one can doubt tha t if the tru th  had been 
offered with respect to the particulars in ques-
tion, the medical examiner would not have ac-
credited the application, and tha t the Society 
would have rejected so exceptionable a candi-
date.”

40
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Bearing on this question of materiality, we 
would call the Court’s attention to the fact tha t the 
application for the policy (Case, page 48) con-
tains the provision tha t the statements and answers 
in the application contained shall form a “part of 
the contract of insurance.”

10 THE POLICY OF INSURANCE IN  TH IS CASE 
WAS VOID AB INITIO.

The application for the policy, and which is a 
part of the contract of insurance, provides that 
the “policy shall not take effect until the same shall 
be issued and delivered by the Company and the 
first premium paid thereon in full while m y health, 
habits and occupation are the same as described in 
this application” (Case, page 48).

20 The evidence adduced by the defendant clearly 
shows that a t no time between the making of the 
application and the death of the insured, were the 
health, habits and occupation of the insured as de-
scribed in the statements made by him in the appli-
cation for the policy.

Respectfully submitted,

RANDOLPH PERKINS,
80 Counsel for Prudential Insurance Co.,

Defendant-Respondent.

J o h n  F. D ue  w e n , J r v  
Of Counsel.
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