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Notice of Appeal 
( Filed July 18th, 1928) 

NEW JERSEY SUPRE~iE C·OURT 

NORMAN MELLOR, 

Prosecutor-Appellant, 

vs. 
On Certiorari. 

EDWARD V. HARTFORD, INC., a cor-
poration, 

Noitice of Appeal 
fro,m Judgment 

,of 
Supreme Court. 

Def endan t-Responden t. 

To Arthur T. Vanderbilt, Attorney of defendant-
in-error, or to whom it may concern: 

Sir: · 

Please take notice that the plaintiffs below, the 
plaintiffs-in-error, appeal to the Court of Errors 
and Appeals . from the whole of the judgment 
entered in the above stated ca11se. 

PERKINS & DREWEN, 
Attorneys for and of 
Counsel ,vith Appellant. 

10 
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Grounds of Appeal 
(Filed August 9th, 1928) 

NEW JERSEY SUPREME COURT 

NORMAN MELLOR, 

Prosecutor-Appellant, 

vs. 

EDWARD V. HARTFORD, INC., a 
corporation, 

Defendant-Respondent. 

Grounds of 
Appeat 

On Ap,peal to the 
New Jersey 

Court o.f Errors 
·and App,eals. 

I 

20 To Arthur T. ,randerbilt, Esq., Attorney of 
Defendant-Respondent: . 

30 

Sir: . 

Please take notice that the appeal of the plain-
tiff below, the prosecutor-appellant, is on the fol-
lowing ground : 

Because the Supreme Court erred in giving 
judgment for the defendant-respondent instead _ of 
for the prosecutor-appellant. _ 

PERKINS & DREWEN, 
~~ttorneys for and of Counsel 

with Appellant. 
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Rule to Show Cause 

NEW JERSEY SUPRE1"IE COURT 

NORMAN MELLOR, trading as 
Arguto Oilless Bearing Com-
pany, 

Prosecutor, 

'VS. 

EDWARD V. HARTFORD, INC., a 
corporation, 

Defendant. 

On C,ertiorari . 

Upon reading the petition and the affidavit an-
nexed thereto in the above entitled cause, 

10 

It is, on this 3rd day of l\ifarch, 1928, ordered, 20 
by the court that the said Edward V. Hartford, 
Inc., a corporation, and John J. McGovern, Clerk 
of the Hudson County Circuit Court, do s.how 
cause before me, at the Court House, in the City 
of Jersey City, on the 10th day of March, 1928, at 
te ·n o'clock in the forenoon of that day, why a writ 
of certiorari should not be issued out of, and under 
the :-;eal of this Honorable Court, commanding the 
said ,John J. McGovern, Clerl{ of Hudson County 
Circu -~1 (:ourt, to certify and send to the Justices - 30 of thE.· Supreme Court of judicature the full record 
of the proceedings had in a certain cause in the 
Hudson County Circuit Court, wherein Norman 
Mellor, trading as Arguto Oilless Bearing Com-
pany, is plaintiff, ~nd Edward V. Hartford, Inc., 
a corporation, is defendant. 

JAMES F. MIN ·TURN, 
Justice of the Supreme Court. 

40 
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Affidavit of Service 

EW JER EY UPREME COURT 

NORMAN MELLOR, trading as 
Arguto Oilless Bearing Com-

10 pany, 

20 

Prosecutor, 
vs. 

EDWARD V. HARTFORD, INC., n 
corporation, 

Defennant. 

TATE OF EW JERSEY, l 
Co · ·TY OF II D ON. ) ss. : 

On Cilrtiorari. 

John P. ugent, of full age, being duly sworn 
according to law, upon his oath deposes and ays: 

I am an attorney-at-law of the State of ew 
J er ey and a ocfated in the general practice of 
the law with Perkin & Drewen, attorneys of the 
pro ecutor, orman Mellor. 

On Monday, March 12, 192 , about 11 :00 o'clock 
in the morning, I erved upon rthur T. Vander-

30 bilt, attorney of the defendant, Edward V. llart-
ford, Inc., a true copy of the order to show cause 
made in this cause on March 10, 192 , by leaving 
a copy of said order to show cause with a young 
lady in charge of the office of the aid attorney. 

JOHN P. NUGENT. 

ubscribed and sworn to before me} 
this 14th day of March, 192 . 

EDWARD LAXTON, 
Atty.-at-Law of New Jersey. 



Writ 

:rEW JERSEY, TO WIT: 

The State of New Jer ey, to: John 
J. McGovern, Clerk, IIudson 
County ircuit ourt, Greetings: 

(L. S.) We, being willing for certain 10 
rea ons to be certified of a cer-
tain order made by the IIudson 
County ircuit Court on Febru-

ary 6th, 192 , in a certain cause in the said Court, 
pending, wherein orman l\Iellor, trading as Ar-
guto Oille. s Bearing Company, is plaintiff, and Ed-
ward V. IIartford, Inc., is defendant, 

Do command you that said order and the records 
in . aid suit, a fully as they remain before you, or 
under your control, you certify and send to the 20 Ju lices of the upreme Court, at Trenton, on the 
10th day of April, next, together with thi writ, 
that we can e to be done touching the :ime what 
of l'ight ought to be done. 

,vune , ,vmiam ". Gummere, E quire, Chief 
Ju tice of our upreme ourt, at Trenton, this 
21 t day of March, 192 

EDWARD J. KELLEIIER, 
Acting lerk. 

I allow the within writ. Let it 
be sealed. March 17th, 1928. 

JAMES F. MINTURN, 
Justice of Supreme Court. 

30 

40 
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Return to Writ 
/ 

NEW JERSEY "8UPREME COURT 

NORMAN MELLOR, trading as 
Arguto Oilless Bearing Com-
pany, 

Prosecutor, 
vs . . 

EDWARD V. HARTFORD, INC., a 
corporation, 

Defendant. · 

To the Honorable, the Justices of · the Supreme 
Court of Judicature of New Jersey : 

. . 

The answer of Frank L,. Cleary, Esquire, J1:1dge 
of the Circuit Court, holden in and for the County 
of Hudson, ·and John J. McGover11, Clerk of said 
County and ,vithin named, the record and pro-
ceedings of the plaint where mention is made with 
all things touching the same, we certify and send 
to the Justices of our Supreme Court of Judica-
ture at Trenton, N. J., at the day and year within 
eontained in a certain schedule to this writ an-
11exed as within we are commanded. 

JOHN J. McGOVERN, 
(Seal) Clerk. 

FRANKL. CLEARY, 
Judge. 



.,.., 

' 
Return to Writ 

Affidavit for Attachment 

STATE OF NEW JERSEY, SS: 
COUNTY OF HUDSON. ) 

George Link, Jr., of full age, being duly sworn 10 
according to law, on his oath deposes and says: I 
am the agent and attorney of Norman Mellor; that 
the said Norman Mellor is at the present time ab-
sent from the State of New Jersey; that the said 
Norman Mellor is engaged in business under the 
firm name and style of Arguto Oilless Bearing 
Oompayn; that Edward V. Hartford, Inc., - is a 
corporation not created or recognized as a corpo-
ration of New Jersey by the laws of, the State of 
New Jersey, nor authorized to do business in the 20 State of New Jersey; that the said Edward V. 
Hartford, Inc., owes to the said Norman Mellor, 
doing pusiness under the firm name and style of 
Arguto Oilless Bearing Company, the sum of Fif-
teen Thousand Nine Hundred Dollars and Ninety-
two ($15,900.92) (Jen ts, as near as this deponent 
can specify. 

GEORGE LINK, JR. 

Subscribed and sworn to before me this 
19th day of September, 1927, at 
Jersey City. 

RANDOLPH PERKINS, 
l\laster in Chancery of Ne"T Jersey. 

30 

40 
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Return to Writ 

Writ of Attachment 

HUDSON COUNTY, SS. : 

The State of New Jersey to our Sheriff of our 
10 County Hudson, Greeting: 

We command that you attach the rights and 
credits, moneys and effects, goods ~nd chattels, 
lands and tenements of the Edward V. Hartford, 
Inc., wheresoever they may be found in your 
county, so that it be and appear before our 
Circuit Court to be holden at Jersey City, in and 
for our said County of Hudson on the fourth day 
of October, 1927, to answer Norman _ Mellor, doing 

20 business under the firm name and style -of the Ar-
guto Oilless Bearing Company; in an action upon 
contract, to the damage of the said Norman Mellor 
in the sum of $15,900.92, ·as is said. 

30 

40 

And in what n1anner you shall execute -this, our 
writ, make appear to us at the day and place afore-
said; and have you then and there this writ. 

Witness Henry A. Ackerson, Esquire, Judge of 
ou~ said Circuit Court, at Jersey City aforesaid, 
the 19th day of September, 1927. 

Attorney. 
,JOHN DREWEN, 

JOHN J. McGOVERN, 
Clerk. 



iJ 

9 

Return to Writ 

Petition for Leave to Enter Special Appear-
ance and for Rule to Show Cause 

HUDSON COUNTY CIRClTIT COURT 

NORMAN MELLOR, 

Plaintiff, 

vs. 

En,vARD V. HARTFORD, INC., a 

corporation, 

Defendant. 

In Atbac,hment . 

Petitioner, Edward V. Hartford, Inc., appearing 
solely for the purpose of obtaining leave of this 
Honorable Court to e·nter a special appearance, re-
spectfully shows that : 

1. Petitioner was incorporated under the laws of 
the State of New York as the Hartford ,Suspension 
Company on or about November 16th, 1904. 

10 

20 

2. On or about October 29, 1908, Petitioner un- 30 
der the name of Hartford Suspension Company 
qualified to do business in the State of New Jer-
sey as a non-resident corporation, in accordance 
with the provisions of the General Corporation Act 
of the State of New Jersey. 

3. On or about February 3, 1916, said Hartford 
Suspension Company changed its name to Edward 
V. Hartford, Inc., and duly filed a certificate of 
such chang~ of name with the Secretary of the 40 
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Return to lVrit 

Petition for Leave to lJJnter Special Appearan ,ce 
and for Rule to Show Cause 

State of New York, in accordance with the pro-
visions of the statute in such case made and pro-

10 vided. 

4. Petitioner, Edward V. Hartford, Inc., is in 
all respects as to rights, duties, debts, obligations 
and otherwise the same as the Hartford Suspension 
Company, being the same corporate entity which 
qualified to do business in the State of New Jer-
sey on or about October 29, 1908. 

20 5. Petitioner, Edward V. Hartford, Inc., has for 
many years · had its principal place of business at 
Carbon Place and West Side Avenue in the Citv of 

t,, 

Jersey City, County of Hudson and State of New 
Jersey, at which place of business it has conducted, 
and was on September 19, 1927, conducting, its 
manufacturing and other operatio11s. 

6. Several of the officers of petitioning corpora-
tion were for some time prior to, and on Septem-

30 ber 19, 1927, residents of the State 9f New Jersey 
and amenable to the service of process either at 
Petitioner's, place of b11siness or at their residences. 

7. On September 19, 1927, plaintiff, Norman Mel-
lor, on an affidavit filed by his agent, George 
Lynch, Jr., stating that Petitioner, Edward V. 
Hartford, Inc., is a corporation not created or or-
ganized as a corporation of the State of New Jersey 
by the laws. of the State of New Jersey, nor au-

40 thorized to do business in the State of New Jer-



11 

Return to ll1r-it 

Petition for Leave to Enter Special Appearance 
and for Rule to Sliow Cause 

sey, and that Petitioner was indebted to plaintiff in 
the sum of $15,900.92, caused a writ of attachment 
to be issued out of this court. Levy unde1· this 10 
,v1·it was effected by the Sheriff of Hudson County 
on diverse property of Petitioner at 3 :30 p. m. on 
~eJltember 19, 1927. 

8. Petitioner respectfully alleges that said writ 
of attachment was improvidently issued on an affi-
davit misrepresenting the true facts, Petitioner 
being at the time of the service of said writ a cor-
poration authorized to do business in this State, 
and Petitioner also being subject to the service of 20 
process at its offices at its aforementioned principal 
place of business or upon its officers resident in this 
State. 

Wherefore, Petitioner respectfully prays ·that it 
be permitted to appear specially before this court 
for the purpose of moving to quash the above men-
tioned writ of attachment, and that an order to 
show cause be granted requiring plaintiff, Norman 
Mellor, to show cause before this Honorable Court 
why the "\\rrit of attachment in this cause should 30 
not be quashed. 

ARTHUR T. VANDERBILT, 

.l\ttorney for Edward V. Hartford, Inc., 
appearing specially. 

,, 

40 
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Return to Writ 

Aflidavit 

. HUDSON COUNTY CIRCUIT COURT. 

NORMAN ~{ELLOR, 

Plaintiff, 

vs. 

EDWARD V. HARTFORD, INC., a 
corporation, 

Defendant. 

STATE OF NEW YORK, } ss.: 
COUNTY OF NEW YORI{ 

In AtJtachment. 

P. A. Rose, being duly sworn on his oath accord-
ing to law, deposes and says: 

That he is the ,rice-Presiflent of Edward V. IIart-
ford, Inc., a New Yorlr corporation, and duly au-

30 thorized to malre · this affidavit on its behalf; that 
the said Ed,vard V. Hartford, Inc., was incorpo-
rated in the State of New York as the Hartford 
Suspension Company on or about the 16th day of 
November, 1904; that s,ubsequently, on or about 
the 3rd day of February, 1916, the Hartford Sus-
pension Company changed its name to Edward V. 
Hartford, Inc., and duly filed a certificate of such 
change of name with the , Secretary of the State of 
New York at Albany, New York, in accordance 

40 with the provisions of the statute in such case made 
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Return to Writ 

Affidavit 

and provided. Prior to its change of .name as afore-
said, the Hartford Suspension Company, on or 
about the 29th day of October, 1908, qualified to do 
business in the State of New Jersey as a non-resi- 10 
dent corporation in accordance with the provisions 
of the General Corporation Act of that State. 

Edward V. Hartford, Inc., is in all respects as 
to rights, duties, debts, obligations and other,vise 
the same as the Hartford Suspension Company. 

P.A. ROSE .. 

Sworn and subscribed to before me l 
this 22nd day of September, 1927. ) 

HAROLD L. CARMANY, 

Notary Public, Bronx County. 

20 

30 
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Return to Writ 

Affidavit 

STATE OF NEW JERSEY, } . 
C H ss.: 

OUNTY OF UDSON. 

10 G. E. Alden, being duly sworn according to law, 
upon his oath deposes and says: 

I am the Assistant Treasurer of Edward V. 
Hartford, Inc. I have occupied this office for 
approximately · four years and was an officer of 
Edw.ard V. Hartford, Inc., on September 19, 1927, 
acting as, Assistant Secretary. 

Edward V. Hartford, Inc. I, has its principal place 
of business at Car°Qon Place and Westside Avenue, 
in the City of Jersey City. It is at the plant lo-

20 cated at this address that the corporation carries 
on all of its manufacturing operations. ~y work 
as an officer of said corporation has required my 
presence at said plant almost daily. 

30 

40 

On September 19, 1927, and for some time prior 
thereto, I resided at 25 : East Stearns Street, Rah-
way, New Jersey. I have never refused, as an offi-
cer of said corporation, to accept service of process 
on behalf of said corporation. 

G. E. ALDEN. 

Subscribed and sworn to before me l 
this 8th day of December, 1927. _ ) 

D .A. VID STOFFER, 
An Attv.-at-Law of N. J. 

ti 
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Return to Writ 

Order 

HUDSON COUNTY CIRCUIT COURT 

NORMAN MELLOR, . 

Plaintiff, 

vs. 

EDWARD V. HARTFORDJ INC., a 

corporation, 

Defendant. 

In .Attac'hment. 

This- matter being opened to the court by Arthur 

10 

20 

T. Vanderbilt, appearing specially for Edward V. 
Hartford, Inc., and it appearing to the court by the 
petition of said Edward V. Hartford, Inc., and the 
affidavits annexed thereto that the said Edward V . . 
Hartford, Inc., at the time the writ of attachment 
in the above entitled cause was issued, was author-
ized to do business in the State of New Jersey, and 
had its principal place of business in this State 
and also had officers resident within this State; 30 
and good cause being shown therefor; 

It is on this · 8th day of December, 1927, ordered 
that said Edward V. Hartford, Inc., be and hereby 
is, granted leave to appear specially - in this cause 
before this court for the purpose of presenting a 
motion that the writ of attachment issued in the 
above stated cause be quashed. 

FRANK L. CLEARY, 

C. C. J. 40 

• 
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Return to Writ · 

Rule to ~how Cause 

HUDSON COUNTY CIRCUIT COURT. 

10 NORMAN MELLOR, 

Plaintiff, 

vs. 

EDWARD V. HARTFORD, INC., a 
corporation, 

Defendant. 

20 This , matter being opened to the Court by Arthur 
T. Vanderbilt, appearing specially for Edward V. 
Hartford, Inc., and it appearing to the Court by 
the petition of said Edward V. I-Iartford, Inc., and 
the affidavits annexed thereto, that the said Ed-
ward V. I--Iartford, Inc., at the time the writ of at-
tachment in . the above entitled cause was issued 
and served, was authorized to do business in the 
State of New· Jersey and had its principal place of 
business in this State and also had officers resident 

30 within this State; and said Edwa1~d V. Hartford, 
Inc., having by order of the Court of even date been 
granted leave to appear specially for the purpose 
of moving that the aforementioned writ of attach-
ment be quashed; 

It is, on this 8th day of December, 1927, ordered 
that the plaintiff, Norman l\tfellor, show cause be-
fore this Court at the Hudson County Court House 
in the City of Jersey City, on the 16th day of De-

40 cember, 1927, at 2 o'clock in the afternoon, or as 
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Writ of Attachment. 

RuJe to Show Cause. 

soon thereafter as Counsel can be heard, why the 
,vrit of attachment in the above stated cause should 
not be quashed. 

It is further ordered that either plaintiff or said 10 
Edward V. Hartford, Inc., appearing specially, or 
both, may take affidavit to be used in the argu-
ment. 

It is further ordered that all proceedings in this 
attachment suit be stayed until further order of 
the Court. 

FRANK L. CLEARY, 
C. C. J. 

20 

30 

40 
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Return to Writ 

Stiplllation 

HUDSON COUNTY CIRCUIT COURT. 

10 NORMAN MELLOR, 

Plaintiff, 

vs. 

EDvV ARD .v. HARTFORD, INC., a 

corporation, 
Defendant. 

In At:ta.chment. 

It is hereby stipulated by and between Perkins 
20 & Drewen, attorneys of plaintiff, and Arthur T. 

Vanderbilt, attorney for the defendant, Edward V. 
Hartford, Inc., appearing specially, that; 

1. Hartford Suspension Company has never filed 
with the Secretary of State of New Jersey an an-
nl1al report as required by the forty-third section 
of the general corporation act of New Jersey. 

30 2. That the letter of Joseph F. Fitzpatrick, Sec-
retary of State, of the State of New Jersey, dated . 
December 13, 1927, and the affidavit annexed there-
to, be used as evidence in this matter. 

40 

PERKINS & DREWEN, 

Attorneys for Plaintiff. 
ARTHUR T. VANDERBILT, 

Attorney for Edward V. Hartford, Inc., 
appearing specially. 

) ,, 

, 
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Return to Writ 
Affidavit 

HUDSON COUNTY CIRCUIT COURT. 

N ORl\:IAN MELLOR, 

Plaintiff, 

vs. 

Enw ARD V. ~IARTFORD, INC., a 
corporation, 

Defendant. 

S~rATE OF NEW JERSEY, t 
COUNTY OF HUDSON. j SS.: 

In Attachment. 

Joseph F ·. S. Fitzpatrick, being duly sworn, ac-
cording to law, upon his oath deposes and says: 

I am the Secretary of State of the State of New 
Jersey. That the signature to the letter hereto an-
nexed is my true signature and was signed thereto 
as Secretary of State of the State of New Jersey. 

JOSEPH F. FITZPATRICK. 
Subscrioed and s,vorn to before me, 

this 22nd day of December, 1927. ) 
JOHN P. NUGENT, 

Attorney-at-Law of New Jersey. 

10 

20 

30 

40 
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Return to Writ 

Affi<jftvit. 

STATE OF NEW JERSEY, 
DEP ARTl\tIENT OF STAT .E. 

Trenton, December 13th, 1927. 

10 Messrs. Perkins & Drewen, 
Jersey City, N. J. 

Gentlemen: 
Your letter of the 12th instant has just been 

received. Upon examination of our records I find 
that a New York corporation bearing the- title 
Hartford Suspension Company w,as licensed to 
transact business in this State October 29th, 1908, 
and so far as our records show said license is still 

20 in force and effect. Said Company never filed a 
certificate in this office changing its name to Ed-
ward V. Hartford, Inc. 

30 

40 

The principal office of said ·Company in this 
State is located at 150 Bay Street, Jersey City, 
N. J., and Arth11r G. Hoffman is the registered 
agent. 

Very truly yours, 

JOSEPH F. FITZPATRICK, 
Secretary of State. 
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Return to Writ 

Depositions 

HUDSON COUNTY CIRCUIT COURT. 

NORMAN l\fELLOR, 

Plaintiff, 

Enw ARD V. HARTFORD) INc., a 
corporation, 

Defendant. 

In ·.Attachment. 
On Rule to Show 

Cause. 

10 

Depositions in ·the above entitled cause, taken 20 
before me, Ha:rry Schirmer, a Supreme Court Ex-
aminer of the State of New Jersey, at the office of 
Messrs. Perkins & Drewen, 921 Bergen A venue, 
Jersey City, New Jersey, this twentieth day of De-
cember, 1927, at three o'clock in the afternoon, to 
be used at the argument of the rule to s-how cause 
granted in this matter on December 8th, 1927, pur-
suant to leave granted in said rule. 

1\ ppearances : 

MESSRS. PERKINS & DRE,VEN ( l\fR. NUGENT), At-
torneys for Plaintiff; 

ARTHUR T. VANDERBILT, ESQ. (MR. STOLPER), At-
torneys for Edward V. Hartford, Inc., appear-
ing specially, etc. 

It is stipulated that the depositions be taken 
stenographically and the signatures of the wit-

30 

nesses waived. 40 

• 
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22 

Retitrn to Writ. 

DepOJition,s. 

It is stipulated and agreed by and between 
counsel for the respective parties · that the 
Hartford Suspension Company was incor-
porated under the Laws1 of the State of New 
York on or about November 16th, 1904, and 
that on October 29, 1908, the said Hartford 
Suspension Company qualified to do business 
in the State of New Jersey as al non-resident 
corporation, in accordance witl1 the provisions 
of the -General Corporation Act of the State 
of New Jersey. 

STATE OF NEW JERSEY, 
20 COUNTY OF HlJDSON, 

ss.: 

Paul A. Rose, being first duly sworn according _ 
to law, on his oath deposes and says: 

Direct-examination-by ~Ir. Stolper: 

Q. Mr. Rose, what is your position with Edward 
V. I-Iartford, Inc.? A. I am Vice-President. 

Q. Have you with you the Minute Book of the 
30 Hartford Suspension Company and Edward V. 

Hartford, Inc.? A. I have the Minute Book up to 
a certain date, which hasn't the last Minutes since 
sort of a reorganization took place. 

Q., From whom did you receive that Minute 
Book? A. This w.as handed to me originally by 
Arthur Waterman, who was Secretary of the Com-
1,any. 

Q. Can you tell us what those Minutes are, from 
date to what date? A. Here is the first meeting of 

40 incorporators on the 21st day of November; 1 1904 . 

• 
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Return to Writ. 
Depositions. 

Q. And what is- the last date in that book? 
A. October 27th, 1920. 

Mr. Stolper: I offer that Minute Book in 10 evidence. 
Mr. Nugent: I object to the admission of 

the Minute Book in evidence. 
Subject to the objection the l\finute Book 

was marked Exhibit D-1. 

Q. Have you a resolution authorizing the change 
of name from Hartford Suspension Company to 
Edward V. Hartford, Inc.? A. Yes, sir. 

Q. On what p~ges is. that, Mr. Rose? A. It starts 20 
on page 61, continues on page 62, and part of page 
63. 

Q. Now, Mr. Rose, have you had any conversa-
tion with Mr. Mellor? 

lfr. Nugent: I object to that. 

Q. Have you had any conversations with Mr. 
Mellor pertaining to his business relationship with 
the Hartford Suspension Company and Edward 30 
V. Hartford, Inc.? A. Yes, sir. 

Q. "\Vill you tell us what those conversations. 
were? A. l\tfy conversations, prior to July of this 
year, have been chiefly of a general nature, discuss-
ing the business from different angles. 

Q. Did you have any conversations with l\fr. 
Mellor concerning his early relationship · with the 
Hartford Suspension Company? A. nfany. 

40 
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Ret1irn to ll 1rit. 

Q. And did he tell you whether or not he had 
steady busines8 relationships with Hartford Sus-
pension Company'? 

Mr. Nugent: I object to the form of the 
question. It is absolutely leading. 

Q. Well, what were your conversations with Mr. 
~fellor, concerning his dealings with the Hartford 
Suspension Company? A. I recall very distinctly 
that he talked with me once about the Hartford 
Suspension Company having undertaken to manu-
facture its own discs or w.ashers; he told me that 
they, like most other people that ever used his 

20 product, thought they could make it themselves, 
and the~y tried to make it themselves, and that 
they failed, and that he again furnished them with 
his product when they found that they were not . 
successful in manufacturing it. 

Q. During your association with Edward V. 
Hartford, Inc., has · Mr. Mellor had business rela-
tionships with that Company? A. Yes, sir. 

Q. Were you wi_th the companJr at the time the 

30 change of name was effected, ~fr. Rose? A. No, 
• sir. 

Q. Do you know whether Edward V. Hartford, 
Inc., is the same corporation as the Hartford Sus-
pension Company, with the exception of the change 
ofl name? A. I know that by the records and by 
talks with everybody concerned with the company. 

Mr. Nugent: I ask that the answer be 
stricken out as absolutely hearsay. He is 

40 not in a position to testify to that. 
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Depositions. 

Q. What records · were you referring to, Mr . 
Rose? A. The Minute Book and financial state-
ments that I found at the office dating back to the 
days of the Hartford Suspension Company, and 10 
many other papers that I don't specifically recall 
the nature of at the moment. 

Mr. Nugent: I object to that. 

Q. If you know, how long has Edward V. Hart-
ford, Inc., had its place of business at Carbon 
Place, Jersey City? A. I can't answer that off-
hand; I would have to refer to the records. 20 

Q. How long have you been associated with that 
Company? A. Since March, 1923. 

Q. And has the company been at Carbon Place, 
Jersey City, during the entire period of your 
association ,vith the company? A. It was there 
,vhen I first began associations ,vith them. 

Q. Will you tell us what Edward V. Hartford, 
Inc., does at its place of business; I mean in general 
terms? A. Manufactures the Hartford Shock Ab-
sorber and some other products of a similar nature, 30 
and conducts its sales offices there. 

Q. Has Edward ,r. Hartford, Inc., any other 
place of business? A. No other, unles.s: it may have 
been in a mere attorney's office to qualify with the 
New York Laws; I am not sure. 

Q. But its manufacturing work and sales opera-
tions are conducted at Carbon Place, in Jersey 
City, exclusively? A. Exclusively. 

Q. Will you name the other officers of the con1-
pany? A. Henrietta Hartford is President . 40 
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Q. Where does she live? A. She lives in New 
York City. And J. Herbert -Semler. 

Q. What is his position? A. He is Secretary and 
lO Treasurer. There is an assistant also.. Do you 

,vant that? 

20 

30 

40 

Q .. Yes. A. G. E. Alden is Assistant Treasurer; 
and Mr. Kolbert is Assistant Secretary and Super-
int~ndent. 

No cross examination. 

Taken and sworn before me this 
20th day of December, 1927. 

HARRY SCHIRMER, 

Supreme Court Examiner. 
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Return to Writ. 
Depositioris. 

STATE . OF NEW JERSEY, 
C H ss.: OUNTY OF UDSON. 

Gl:'orge E. Alden, being first duly sworn accord-
10 ing to la,v, on his oath deposes- and says: 

Direct-examination-by Mr. Stolper: 

Q. Mr. Alden, what position do you occupy with 
the Edward V. Hartford, Inc.? ... i\. Assistant · 
Treasurer. 

Q. Where do you live? A. 25 East Stearns 
Street, Rahway, New Jersey. 

Q. How long have you been associated with Ed-
ward V. ·Hartford, Inc.1? A. Since October, 1913. 

Q. Have you been at the plant at Carbon Place, 20 
Jersey City, regularly since then? A. Yes, sir. 

Q. On September 19, 1927, were you an officer 
of that company? A. Assistant Treasurer. 

Q. And were you at that time a resident of the 
State of New Jersey? A. Yes, sir. 

Q. ¥ r. Alden, have you ever refused to accept 
service of process on behalf of Edward V. Hart-
ford, Inc.? A. No, I have not. 

Cross-examination-by Mr. Nugent: 

Q. Where were you residing on September 19th, 
1927? A. 25 East Stearns Street, Rahway, New 
Jersey. 

Q. How long previous to that date had you re-
sided · at that address? A. Four years. 

Taken and sworn to before me this } 
20 day of December, 1927. 

30 

HARRY SCHIRMER, 
Supreme Court Examiner. 40 
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Dep<fsitions. 

ST.A.TE OF NEW JERSEY, l . 
C - H , ss .. 

OUNTY OF . tTDSON. J · 

Edward F. Weddle, being first duly S·worn ac-
10 cording to law, on his oath deposes and says: 

Direct-examination-by 1\fr. Stolper: 

Q. Mr. ·weddle, what is your position with Ed-
ward V. Hartford, Inc.? A. Mechanical engineer. 

Q. "\Vere you associated with the Hartford Sus-
pension Company? A. Yes, sir. 

Q .. In what capacity? A. Why, blue print boy. 
Q. "\Vhen did you become associated with the 

20 
Hartford Suspension Company? A. In 1913. 

Q. At that time, Mr. v\Teddle, do you know 
whether the Hartford Suspension Company made 
purchases of any product from Norman Mellor? 
A. Not at that time, in 1913. 

Q. ,vhen did you know of purchases by the Hart-
ford Suspension Company from Mr. ;Mellor? 
"",\• Why, I have seen washers marked with that 
trade mark. . 

Q~ What trade mark? A. "Arguto". 

30 Q. The trade mark you ref er to is lVIr, l\Iellor's 
trade mark? A. Yes, sir. 

Q. During the subsequent period do you know 
that the Company used that product made by Mr. 
Mellor? A. ·Yes, sir. 

Q. I show you these papers and ask you whether 
they refer to the product manufactured by Mr. 
Mellor, under the trade name of Arguto Oil-Less 
Bearing Company? A. Why, that washer was 
manufactured b·y the company and also by Mr. 

40 Mellor. 

' 
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Depositions. 

Q. Where did these papers come from? A. The 
files in the Engineers Department. 

Q,. You were in charge of the files in that Depart-
ment? A. I am in charge of the files. 10 

Q. Are you in charge of the files now? A. Yes, 
• sir. 

Mr. Stolper: I offer these papers in 
evidence 

Mr. Nugent: I object to them. 
< The tracings, marked D-611 and D-1041, 

were admitted, subject to the objection, and 
marked Exhibits D-2 and D-3, respectively. 

20 
Q. Do you know about when the company 

changed its name? A. Why, about 1916. 
Q. At that time where was _ the company's plant 

located? A. l\,forgan Street. 
Q. Do you know about when it moved to Carbon 

Place? A. They had t"ro plants; they had one on 
l\forgan Street and one on Bay Street. 

Q. "\Vhen did the company move into its present 
plant; about when, to the best of your recollection? 30 
A. About 1919. 

Q. And the company has carried on its opera-
tions at the plant at the Carbon Place address 
since 1919? A. Yes, sir. 

Q. Do you know whether the company, under its 
name of Edward V. Hartford, Inc., during this 
period, had any businesSi relationships with Mr. 
l\,f ell or? A. Yes, sir. 

Q .. They have had, you mean? A. They have had 
business relationships. 40 
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Depysitions 

Cross-examination-by 1\fr. Nugent: 

Q. In 1913, what was your position with the 
lO Hartford Suspension Company. A. Blue print boy. 

Q. You say that "Arguto" is the trade name ·of 
Norman Mellor; is that right? A. Well, as far as 
I know, it is. 

Q. Where did you get yo11r information? A. From 
the trade name on the washers furnished by Mr. 
l\fellor. 

Q. Did anybody tell you that it was the trade 
name of Mr. Mellor? A. "Arguto" this is the trade 
name. 

20 Q. "Arguto" is the trade name for 1\ilr. Mellor? 
A. "Arguto" is the trade name for the company 
that furnishes the washers .. 

Q. How do know; how did you come into pos-
session of this piece of knowledge? A. By the 
washers furnished by the Arguto Company, if that 
is the company. 

Q. Then you don't know, as a matter of fact~ 
that "Arguto" is the trade name for Norman 
Mellor; you have just seen it on the -washers, and 

30 you assume that is it? _ A. I assume that is the 
trade name. 

Q. You are in no position to say absolutely that 
it is his trade name; are you, or aren't you? A. No. 
I can't swear it, that ' that is his trade name; other 
than that is on the w-ashers he furnishes and I 
assume that is his trade name. 

Q. Where was the principal place of business in 
this State in 1913 of your company? A. Let me 
see; that ,vas on First Street, between First and 

40 Bay Streets. 
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Depositions. 

Q. Are you sure of that? ... -\.. It ran through 
from First to Bay, below Henderson Street. 

Q .. What number ~ay Street, do you know? A. 
I am not sure; no. 10 

Q. Have you ever seen the resolution, before it 
was submitted here, of course, authorizing the 
Hartford Suspension Company to change its name 
to Edward V. Hartford, Inc.? A. No. 

Q. Have you ever seen any certificate from the 
Secretary of State of the State of New York about 
the change of name? 

lVlr. Stolper: I object to that as improper 
cross-examination. 20 

A. No. 
Q. Well then, how do you know that the Hart-

ford Suspension Company is legally authorized to 
change its name? 

Mr. Stolper: I object to that as not prop-
er cross-examination. 

A. I don't know. 
Q,., Didn't you testify on direct-examination, that 

the IIartford Suspension Company change -d its 
name to Edward V. Hartford, Inc.? A. Why, to 
the best of my knowledge; I testified; the question 
was to the best of my knowledge; I know it from 
printed matter and from information that it was 
changed. 

30 

Q. But you don't know of your own knowledge 
whether they were authorized to change their 40 
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Deppsitions. 

name? A. I said to the best of my knowledge they 
were authorized; I don't know. 

Redirect-examination-by l\fr. Stolper: 

Q. Mr. Weddle, have you ever seen washers sup-
plied by Mr. Mellor which did not bear the trade 
mark "Arguto" on them? A. No, I never did. 

Q. Do you recall having seen any invoices or 
letterheads from Mr. Mellor to the Hartford Sus-
pension Company and to Edward V. Hartford, 
Inc.? A. Any special year? 

Q. Well, tell us about wh .en; did you see them 
when you were associated with the company under 

20 the name of Hartford Suspension Company; did 
you see any invoices or letterheads? A. No. · 

Q. Since the company has been operating under 
the name of Edward V. Hartford, Inc., have you 
seen such invoices or letterheads? A. I have seen 
them. 

Q. On those letterheads, do you know what trade 
mark appears? A. Why, in the center of it there 
is "Arguto Oil-Less Bearing Company" that is all. 

30 
Recross-examination-by Mr. Nugent: 

40 

Q. The same trade mark appears on these pro-
ducts that yo11 received? A. Yes; he has got a 
ring . around "Arguto". 

Q. It is exactly the same? A. Yes. 

Taken and sworn to before me l 
this 20th day of December, 1927 ) 

HARRY SCHIRMER, 
Supreme Court Examiner. 
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Depositi(?ns. 

STATE OF NEW JERSEY, l 
H ( ss.: COUNTY OF UDSON. J 

10 Edward 0. Kolbert, being first duly sworn ac-
eording to law, on his oath deposes and says: 

Direct-examination-by l\tlr. Stolper: 

· Q. Mr. Kolbert, where do you live? A. Irving-
ton, New Jersey. 

Q. What is your -position with Edward V. Hart-
ford, Inc.? A. Superintendent, and Assistant Sec-
retary. 

Q. How long have you been associated with Ed-
ward V. Hartford, Inc.? A. Three and a half 
vears.. 
I/ 

20 

Q. I show you a summons and complaint en-
titled in the New Jersey Supreme Court, Hudson 
County, Norman Mellor, trading as A.rguto Oil-
Less Bearing Company, plaintiff, vs. Edward V. 
Hartford, Inc., a corporation, defendant, Perkins & 
Drewen, Attorneys for Plaintiff, 921 Bergen Ave-
nue, Jersey . City, New Jersey, and marked a true 
copy, John J. Coppinger, Sheriff, and ask you JO 
whether that su1nmons and complaint was served 
upon you? A. Yes, sir. 

Q. On what date? A. I can't just place the date 
but I should judge it is about a week ago. 

Q. And you accepted service on behalf of Ed-
ward V. Hartford, Inc.? A. Yes, sir. 

~fr. Stolper: I offer the s·u1nmons and 
complaint in evidence. 40 
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Summons and complaint admitted, with-
out objection, and marked Exhibit D-4. 

No cross-examination. 

Taken and s,vorn to before me this l 
20th day of December, 1927. 

· HARRY SCHIRMER, 
Supreme Court Examiner 

I, Harry Schirmer, a Supreme Court Examiner 
of the State of New Jersey, do certify that the fore-
going is a true and accurate transcript of the de-
positions in the above-entitled cause, taken by and 

20 before me at the time and place hereinbefore men-
tioned; and I believe said transcript fairly and 
accurately states the testimony given. 

30 

40 

HARRY SCHIRMER, 
Supreme Court Examiner 

) 
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No. 251 May Term, 1928. 

NEW JERSEY SUPRE~IE COURT 

N ORl\fAN MELLOR, 

vs. 

EDWARD V. HARTFORD, INC. 

On Writ of 
1Certio~ari 

ARGUED MAY TERM, 1928. 
DECIDED ~1AY TERM, 1928. 

PERICTNS & DREWEN, 

For Prosecutor. 

10 

ARTHUR T. VANDERBILT, ZO 
For Defendant. 

Argued before MINTURN, . BLACK and CAMPBELL, 
J.J. 

PER OURIAM :-

This writ reviews an order made by the Judge of 
the Hudson Circuit Court, quashing a writ of at-
tachment against the defendant. 

The defendant was duly incorporated in the 
State of New York in 1904, under the name of the 30 
1Iartford Suspension Company, and under such 
name it in 1908 filed a certificate in New Jersey 
to do business there. In 1916 the company filed a 
certificate in New York State changing its name 
to Edward V. Hartford, Inc., but omitted to 
register the change of name in New Jersey . 

The prosecutor contends that under circum-
stances that Edward V. I-Iartford, Inc., is a cor-
poration not created or recognized in New Jersey 
nor authorized to do business here, and that conse- 40 

• 
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Writ of Certiorari 

quently it comes witMn the fourth section of the -
Attachment Act, and _ is -subject to attachment as _a 
non-resident corporation. 

The -attachment -· act -originally -applied only to 
non.-resident indiv-iduals -·;· it -was --1ater extende _d --to 

10 include corporations. This extension has been 
construed to the same effect as-the original act, i. e. 
to include only non-resident corporations. 

20 

30 

When the corporation, as; in the instant case is 
admitted, has its pla11t and prop,erty in New Jer-
sey, and has resident officers here upon whom pro-
cess may be served, it is considered a resident de 
facto corporation and is therefore exempt from 
attachment. This conclusion leads to an affirm-
ance of the judgment of the Circuit Court. 

I , 
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Memorandum 

HUDSON COUNTY CIRCUIT OOURT. 

NORMAN MELLOR, 

Plaintiff, 

vs. 

EDWARD V. HARTFORD, INC., 

Defendant. 

CLEARY, J. 

On Ru1,e to Show · lO 
C,aus,e. 

A ~ule has been granted in this cause ·requiring 
the plaintiff to show cause why Writ of Attach-

20 ment issued on the plaintiff's affidavit should not 
be dissolved and upon the return thereof the fol-
lowing facts were stipulated in the record: 

The -Hartford Suspension Company was in-
corporated under the la\\ rs of the State of Ne,v 
York on or about ~overnber 16th, 1904, and 
that on October 29th, 1908, the said Hartford 
Suspension Company qualified to do business 
ill'. the State of Ne,v Jersey as a non-resident 
corporation, in accordance _ with the provisions 30 
of the General Corporation Act of the State 
of Ne,v Jersey. 

The Hartford Suspension Company has 
never filed with the Secretary of the State of 
New Jersey an annual report as required by 
the 43rd Section of the General Corporation 
Act of New Jersey. 

That the letter of Joseph F. Fitzpatrick, 
Secretary of the State of Ne,v Jersey, dated 40 
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· ·December 13th -, ·.19·27, · and the affidavit therein, 
. -b·e issued as ·evidehcein this matter. -

It is further admitted that the Corporation has 
at all times had its place of business at which it 

-10 carries on its man11fact11ring operations in the City 
of Jersey City. That for the past nine years the 
plant has been at Carbon Place, Jersey City, New 
Jersey, and the officers : of this corporation have 
been at this plant daily. That two of the officers 
have been with the corporation for ab9ut four years, 
during which time 1 they have residecl in the State 
of New Jersey. They ,vere officers of the Company 
arid resided in the State· of New Jersey o~ Sep-
ten1ber 19th, 1927, ,vhen the ·plaintiff sued out his 

.· 20 writ of attachment and caused a levv to be made .., 
thereunder. · · 

The contention of -the plaintiff is that 011 Sep-
ten1ber 19th, 1927, the date of the issuance of the 
_writ of attachn1ent herein, that this- defendant was 
· not a corporation created or recognized as a cor-
poration in this state by the laws of this state 
within the meaning . of Section 4 of the Attachment 
Act of 1901, and that this being . the case a writ of 

.JO. attachment ,vould stand regardless of ,vhether 
or not the defendant corporation ,vas a resident or 
non-resident, · or whether or not it could be served 
with a process. 

'11he defendant in opposition to the motion 
clain1s: 

_ First, that it is a corporation recognized by 
the laws of the State of New Jersey within 
the meaning of Section 4 of the Attachment 

40 Act of 1901. 

' • 
I 
i 

, 

' 
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Secondly, that _ even if this is not so, that it 
had its place of business _as well as officers 
residing in this sta~e, and that such being 
the fact, a s-umn1ons could have been served, 
and that it ,vould not therefore be subject to 
a writ of attachment. 10 

It is not necessary to pass upon the first _question 
r:tised by the defendant, viz :-as to whether or not 
it ,vas such a corporation as ,vould come within 
the meaning of Section 4 of the Attachment Act 
of 1901, because the uncontradicted fact in the case 
is that at the time of the issuance of . the writ of 
attachment, that the defendant had its offic•es and 
place of business in the City of Jersey City, in the 
Rtate of New Jersey, and that two of its officers 20 
were residents of the State of New Jersey. 

It was further proven that process could have , 
been served at the place of residence of the officers 
in this state, and it is;\ further en1phasized by the 
fact that a summons and co1nplaint was served on 
the said corporation for an action arising out of 
the same transaction as the one in which this " rrit 
of attachn1ent iss11ed. 

This being the fact, the case conies ,vithin ~he 
rule enunciated in Brarid v. _A_u,to Service) and the 
cases- theren cited, 75 N. ,J. L., 230, that a foreign 
corporation doing business in this state, and having 
its officers residip.g in this state upon " rhom pro-
cess may be served is exen1pt fron1 · attachment . 

This ,vri t, the ref ore, ,vill be quashed. 

FRANI~ L. CLEARY . 

(Filed Clerk's Office Jan. 27, 1928, lludson 

30 

County.) · 40 
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Rule to Quash Writ 

HUDSON COUNTY CIRCUIT COURT. 

NORMAN MELLOR, 

Plaintiff, 
VB. 

ED"\\T ARD V. HARTFORD, INc., a 
corporation, 

Defendant. 

In A,ttachment. 

-
10 

Defendant having obtained a rule to show cause 
why the writ of attachment issued in this cause on 20 
plaintiff's application should not be quashed; and 
the Court having considered the oral and written 
arguments of counsel for the respective parties; 
and the Court having determined · that said writ of 
attachment was improvide11tly issued; 

It is on this 6th day of February, 1928, ordered 
by the Court that the writ of attachment issued 

· in the above stated cause be quashed, set aside and . 
for nothing holden, that the property attached be 
released fro1n the lien of said attachment, and that 30_ 
the said plaintiff pay to the defendant its costs to 
be taxed. 

Let the above order be entered in the minutes. 

On motion of 

I?RANI( L. CLEARY, 
C. C. J. 

ARTHUR T. VANDERBILTJ 
Attorney of Defendant, 

Edward V. Hartford, Inc., 
appearing specially. 40· 
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NEW JERSEY / SUPRE1\1E COURT. 

NORMAN l\f ELLOR, trading as Arm 
gu_to Oilless Bearing Company, 

Prosecutor, 

vs. 

EDWARD V. HARTFORD, INC., 
Defendant. 

On Certiorari. 

_ The said prosecutor, by his attorneys, comes and 
prays that the order of the Hudson County Circuit 

20 Court made on the 6th day of February, 1928, in 
an action therein pending, wherein Norn1an Mellor 
( designated in this action as prosecutor) is plain- · 
tiff and Ed,vard V. Hartford, Inc.~ iA defendant, 
quashing the writ of attachment isSiued out of the 
said Hudson County Circuit Court on the 19th 
day of September, 1927, at the suit of Nor1nan 
Mellor against the rights and ·credits, moneys and 
effects, goods and chattels, lands and tenements, of 
Edward V. Hartford, Inc., may be set aside, re-

30 versed and for nothing holden, for the following 
reasons: 

1 .. The defendant, Edward V. Hartford, Inc., 
,vas not, on September 19th, 1927, the date of the 
issuance of the writ of attachment against it at 
the snit of Norman Mellor, a corporation, either 
c1·eated or recognized as a corporation of this State 
by the laws of this State within the meaning of 
Section 4 of the act of the legislature of this State, 

40 entitled "An Act for the relief of creditors against 
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absent and absconding debtors," (P. L. 1901), and 
was and is therefore subject to process by attach-
ment. 

2. The said corporation was neither created by, 
nor recognized as a corporation of, this State by 10 
the la,vs of this State on September 19th, 1927, the 
date of the issuance of the writ of attachment, nor 
·at any other time, and for that reason was subject 
to process by attachment; and the order of the 
Hudson Col1nty Circuit Court, quashing the writ 
of attachment issued at the suit ot plaintiff (prose-
cutor) against defendant, was and is contrary to 
the law of this State. 

3. The defendant corporation i~ not a corpora- 2Q 
tio11 either created or recognized as a corporation 
of this State by the laws of this State, and the find-
ing of the Hudson County Circuit Court, that as 
the said corporation had its officers and place of 
business in this state and officers. resident herein 
upon whom service of summons and complaint 
could have been made, the said writ of attachment -
was illegal and improvidently issued, is error and 
contrary to the law of this State. 

4. The Hudson County Circuit Court committed 30 
legal error in its finding that the defendant cor-
poration had offices and a place of business in this 
State and officers resident herein; and in its con-
clusion that defendant was therefore not subject 
to process by attachment. 

5. The Hudson County Circuit Court ordered .., 

the writ of attachment quashed without having 
found or determined that the defendant was a cor-
poration either created or recognized as a corpora- 40 



40 

Reasons. 

tion of this State, b( the laws of this State; and 
such order _ of the Hudson County Circuit Court is 
therefore illegal and void. 

6. The Hudson County Circuit Court committed 
10 legal error in ruling that as the defendant cor-

poration had offices and a place of ·business in this 
State and officers resident herein, it was not 
subject to process by attachment; and in ruling 
that it was therefore not necessary to determine 
whether or not the defendant corporation was a 
corporation either created or recognizep as a cor-
poration of this State by the laws of this State. 

7. The order of the Hudson County Circuit 
Court, made on the 6th day of -February, 1928, in 

20 the cause therein pending, whereJn this prosecutor 
was plaintiff, and the said Edward V. Hartford, 
Inc., was defendant, which order purports to quash 
the writ of attachment issued out of the said Court 
on the 19th day of September, 1927, was and is, 
in divers other respects, oppressive, erroneous and 
illegal, and should be 1~eversed, set aside and for 
nothing holden. 

30 

40 

PERKINS & DREWEN, 
Attorneys for Prosecutor . 
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Stipulation 

NEW JERSEY SUPREME COURT. 

NORMAN MELLOR, trading as 
Arguto Oilless Bearing Com-
pany, 

Prosecutor, 

vs. 

EDWARD V. ·HARTFORD, INC., a 
corporation, 

Defendant. 

On 1C,e,rtiorari. 10 

It is hereby stipulated and agreed between 
Perkins & Drewen, Esquires, attorneys for the 
prosecutor, and Arthur T. Vanderbilt, .Esquir·e, 20 attorney for the defendant, that: 

On or about February 3, 1916, the Hartford Sus-
pension Company was duly authorized by the Sec• 
retary of State of the State of Ne,v York to change 
its name to Edward V. Hartford, Inc. 

That the Hartford Suspension Company had not 
previous to, or on September 19th, 1927, filed a 
certificate_ of change of its name to Edward V. 30 
I-Iartford, Inc., with the Secretary of State of this 
State. · 

PERKINS & DREWEN, 
Attorneys of Prosecutor. 

ARTHUR T. VANDERBILT, 
Attorney of Defendant . 
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j}eltl J er~ep Court ~f C!f rror~ anb appeal~ 
OCTOBER TERM, 1928. 

NORMAN MELLOR, trading as 
Arguto Oilless Bearing Com-
pany, 

Prosecutor-Appellant, 

vs. 

EDWARD V. HART·FORD, INc., a cor-
poration, 

Respondent-Appellee. 

ON APPEAL 
FROM 

SUPREME 
COURT. 

In this case a writ of attachment was issued out 
of the Hudson Circuit Court at the suit of N orma11 
Mellor, prosecutor, against Edward V. Hartford, 
Inc., a corporation (hereafter ealled the def end-
ant). · ·-

Tl1e writ was sued out under Section 4 of the At-
tachment Act. And the .affidavit upon which it 
was based ( Case, page 7) sets forth that: 

'' Edward V. Hartford, Inc. is a corporation 
not created or recognized as a corporation of 

· New · Jersey b)T the laws of the State of New 
Jersey.'' 

The affidavit further sets forth that Edward V. 
Hartford, Inc., owes to the plaintiff the sum of 
$15,900.92. 

Upon the issuance of the writ a levy was made 
upon property of the defendant corporation, lo-
cated in Jersey City. 



2 

All the proceedings necessary to the entry of 
final judgment in attachment had been completed 
when, as judg·ment was about to/be entered and 
after a lapse of some tl1ree months following the 
issuance of the writ, the defendant obtained a rule 
to show ca11se why the writ should not be quashed. 

The rule was issued upon the defendant's rep-
resentations that: 

Hartford Suspension Company w.as or-
g·anized as a corporation under the laws of the 
State of New York in 1904; 

That Hartford -Suspension Company be-
came authorized, as . a foreign corporation, to 
tra .nsact business in the State of New Jersey , 
in 1908; 

That in 1916 the Hartford Suspension Com-
pany changed its name to Edw ,a,rd V. Hart-
ford, Inc., filing the certificate of such change 
with the Secretary of State at Albany; 

That Hartford Suspension Company and 
Edward V. Ha ,rtford, Inc. (the defendant in 
attachment) are and have always been one 
and the same corporate entity; its plant and 
property being· located in the City of Jersey 
City, County of Hudson, and one or more of 
its officers being resident in this St~te. 

Testimony u11der the rule was taken, and after 
arg·ument the Circuit Court q11ashed the writ. 

The decision of the Circuit Court was taken by 
certiorari to the Supreme Court and there af-
firmed. 

F 'rom the. decision . of tho Supreme Court this 
appeal is taken. 
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POINT I. 

There is no legal proof of the identity of de-
f e·ndant with any other co,rpo•ration. The state-
ments of the initial affidavit as to no·n-cre ·ation 
and . non-recognition of defe ·ndant by the laws o,f 
this State · re·main undenie ·d. And tho 1ugh def end·-
ant may conduct business and' o,wn prop ·erty in 
this State, it dio,es so , without legislative sanction; 
and therefo ,re, under O·Ur law, it - is subject to 
attachment. . 

It is of first importance that the issue here be 
clearly defined. If it were conceded that every-
thing co11tained in the .affidavit upon which the 
writ was issued is true, the validity of the writ 
itself could not be challeng ·ed. 

Looki11g, there£ ore, to the affidavit we fin•d the 
essential averment to be th.at: 

''Edward V. Hartford, Inc. is a corpora-
tio11 not created or recognized as a corpor.a-
tio11 of New Jersey by the laws of the State 
of New Jersey.'' 

That the defendant was crea.ted by the laws of 
this State no one attempts to maintain. The point 
is co11fined to the recognition by tl1e State of New 
Jersey of the defen .dant in .attachment as a cor~ 
poration of New Jersey. 

Now, either the defe11dant's proof shows that 
the defendant is a corporation '' recognized as a 
corporation of this State by the laws of this 
State'', or it fails to ·do so. Before the defenda11t 
could properly quash the writ it l1ad to show by 
adequate proof th.at the statements of the affi-
davit upon which the writ was issued were false 
in fact. And the vital statement in the affidavit 
is that concerning the non-recognition of the de-
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f endant .as a '' corporation of this State by the 
laws of this State' '. 

Now ,vhat proof does the defendant bring in 
its effort to establish that it is '' recognized as a 
corporatio11 of this State by the laws of this 
State''~ 

It seeks to show that a ·corporation, known as 
Ha .rtford SuBp ·e1ision C'omp 1any w.as created un-
der the laws of the State of New York in 1904; 
that this corporation in 1908 obtained a license 
to do business i11 the State of New Jersey; that 
in 1916 the corporation changed its name to that 
borne by the def e11dant; that while. no certificate 
of cha1ige of 11a.me was ever filed in this S 'tale; 
the defendant, nevertheless, is the same corporate 
entity as that which was licensed here in 1908. 

It is respectfully submitted that after a read-
ing~ of .all the proof adduced by the defendant no 
one can say that it is established that Edward V. 
Hartford, Ine. is identical with any other corpo-
rate entity under any other n.ame whatever. 

It must not be overlool{ed that there is in this 
case a very re .asonable and natural presumption. 
The presumption is that two corporate titles rep-
resent two corporations. Hartford Suspension 
Company is the title of a f oreig~n corporation that 
was licensed to do business in this State twenty 
years ag~o. Edward V. Hartford, Inc. (the de-
fend.ant) is a corporate title unknown in this 
State, and no corporation so designated has ever 
been licensed or recognized here as a corpora-
tion of New Jersey. 

Even the ordinary case of establishing a posi-
tive fact, to say 11othing of overcoming a presump •-
tion, requires valid legal evidence. No hearsay 
and nothing incompetent as leg·al proof will suf-
fice. The burden of establishing its affirmative 
contention was and is 011 the defendant. And if 
its contention was based on actual fact, proof of 



5 

it must ha .ve been, in the nature of things, readily 
available. (The testimony appears in the printed 
case, pages 21-34). But what does the defendant 
show1 

The witness Rose ( Case, page 22) offers nothing 
but his hearsay-gossip in the company. He ad-
mits tl1at he knows nothing of it himself. Corpo -
rate records which must be available, if they ex-
ist, to prove the fact in point were not produced. 
The minute book of the defendant is offered and 
reference is m.ade to a resolution said to have ap-
peared therein concerning · a change of name. But 
thal the def enda,nl is a1 corpora.tion identical w·ith 
the corporation that wa.s licen.sed' to d'o bu.siness in 
this Stale in 1908 is not shown ,. This witness, 
upo11 being asked if he has ,vith him '' the minute 
book of the Hartford Suspension Company and 
Edward V. Hartford, Inc.'' produces a book and 
states that it ''was handed to me originally by Ar-
thur Waterman, who was Secretary of the Com-
pany''. This book, called a minute book, was in 
no way authenticated as such-either by showing 
its 11se or its custody-; nor was it shown ,to be 
any official record of the defendant corporation or 
of Hartford Suspension Company. It was not so 
mucl1 as shown that the witness was its custodian. 
But, on the contrary, the witness stated that he 
got it from one ''Waterman, Secretary of the 
Company''. Even the source and custody of this 
so-called minute book is nothing m.ore than hear-
say. And this book, unauthenticated, a thing~ the 
witness had had handed to him by someone else, is 
the best that defendant has to rely upon for the 
establishment of the defendant corporation as a 
corporation identical with the Hart£ ord Suspen-
sion Company. And to bolster up• this testimony 
the def enda11t went so far with this witness Rose 
as to introduce evidence of conversations bet,veen 
him and the plaintiff i11 attachment relating to 
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the plaintiff's dealings with the Hartford Suspen-
sion Company, a circumstance which in no way 
could even suggest the identit~ of the Hartford 
Suspension Company and Edward V. Hartford, 
Inc., as one and the same corporation. 

The next witness is Alden ( Case, page 27). He 
gave no testimony whatever as to corporate iden-
tity. 

The next witness is Weddle (Case, page 28), 
and his testimony is interesting and significant. 
Here was a man who had been, so he states, '' as-
sociated with the Hartford Suspension Compa ,ny' '. 
He was a, ''blue print boy'' with that company, 
and at the time of his testimony he is '' in cha.rge 
of the files of Edward V. Hartford, Inc.'' ( the de-
fendant). He, too, refers to a change of name but 
admits that he does not know; that such testi-
mony is given only '' to the best of my knowledge 
* * * I know it from printed matter and from in-
formation that it was changed'' ( Case, page 31, 
lines 30-40). From this witness there came no le-
gal testimony even in the simple matter of change 
of name, to say nothing of the establishment of 
corporate identity. 

The only other witness (Kolbert) made no ref-
erence whatever to the identity of the corpora-
tion. 

So we say that we have here no evidence to up-
set the aflida.vit, upon which the writ was issued, 
in its averment that the defendant company is not 
''recognized ,as a corporation of this State by the 
laws of this State''. 

But it is proper now to consider the theory of 
defendant's ''proof''. The defendant's point was 
to show that Edward V. Hartford, Inc. ( the de-
fendant) is a corporation ''recognized as a cor-
poration of this State by the laws of this State'' 
by showing that it is the same corporate entity as 
the Hartford Suspension Company which was li-
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censed in New Jersey as a foreign corporation in 
1908. But since it is admitted that no .credential 
relating to any chang·e of corporate name has ever 
been filed in this State, in compliance with our 
statute, wherewith to establish here the identity 
of Edward V. Hartford, Inc., with any corporation 
licensed or recog11ized in this State ( Case, page 41, 
lines 20-30), it should be observed that even though 
the defendant ha,d established its identity with the 
Hartford Suspension Company (which is denied), 
we still have to deal with the effect upon defend-
ant's .corporate status in this State of this failure 
to comply with our statute. 

The position of the Circuit Court, and approved 
by the Supreme Court, is this: Though the de-
fendant is not a corporation created by this •State 
nor recognized by the laws of this State, never-
theless, it has a. plant and property here, officers 
resident here, and is, therefore, not subject to at-
tachment. It is respectfully subm ,itted tha,t such 
is con.trary ' to the pron,ou.nced la,w of New · Jersey. 

Reseatch 011 this question has shown .the prob-
lem to be, in examining precedents, one of detect-
i11g and excluding· cases which are apparently but 
not really in point. Decisions dealing with valid 
service of process, corporate domicile and resi-
dence, jurisdiction over person and property, judg-
ments in rem , and in p,ersonam are very much eon-
fuse.d, and cited a.nd quoted indiscriminately a.s 
authorities on this question, which is precisely one 
having to do, not with the questions mentioned, 
but with the validity of attachment against a for-
eig11 corporation under the authority of our At-
tachment Act. 

The question now before the Court has been 
dealt with precisely in b·ut one case in New Jer-
sey that has .come to our notice, .and that is the 
case of Goldma ,rk vs. Magn,olia, Metal Comparn,y 
( discussed later). 

• 
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The case relied on in the decision of the Circuit 
Court (Bra .rid vs. Auto Service Comp ian,y, 75 N. J. 
L. 230) has 110 bearing on the pt)i11t whatever, and 
the precedents cited in the brief of defendant ip. 

· the Supreme Court are not only not in point, but 
are entirely dicta. To clear tl1e ground then, it is 
well to point out real distinctions in cases that are 
apparently similar, and which are quoted in the 
opinion of the Circuit Court and which appear in 
the brief of defendant in the Supreme Court, and 
will in all likelihood reappear here. 

Chief Justice Beasley, in Perrine vs. Eva ,ns, 35 
N. J. L. 221, deals exclusively with the problem of 
residen.ce and not with the status of a corporation 
not recognized by the laws of -this State. 

Thorne vs. Central Railroa ,d c ·ompany, 26 N. J. 
L. 121, •deals with tl1e laying of the venue in a suit 
.against a railroad corporation where the princi-
pal office is located in one county and its opera-
tions extend into other counties. 

In the case of Groel vs. U11iited'. Electric Com-
pa .ny, 69 N. J. Eq. 397, Vice-Chancellor Garrison 
deals-- so far as the ease is at all pertinent here 
-with the objection of a corporation to being sub-
jected to the Court's jurisdiction by re.as on of 
service upon an .agent formerly designated in this 
State. The scope and nature of the issue in that 
case can best be shown by the concluding para-
graph of the Vice-Chancellor on the point: 

''I therefore conclude that the statute ap-
plies to the c.ase at b.ar, and that, for this 
cause of action, which arose i11 New Jersey 
,vhile tl1e def e11dant corporation was trans-
acting business here t1nder a license obtaine,d 
under the statute, the court can enforce its 
jurisdiction by process served upon the desig-
n.a ted ag·ent of the defend .ant. corporation, 
whether the corporation is actually eng·aged 
in bt1si11ess here at the time of service or 
not.'' 
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The case has nothi11g to -do witl1 the present 
• issue. 

A case relied on by the defendant in the Su-
preme Court, apparently with confidence, is Phil-
lipsbu ,rg: Bank vs. Lackaw ,a,1ina Ra ,ilroad '. Com-
pany, 27 N. J. L. 206. The opinion is quoted from 
at some length. But all that the case ·decides is 

'' A11 attachment will not lie ag,.ainst a for-
eign corporation owning~· property in this 
State a11d tra11sacting~ business here under 
legislative authority.'' 

And in that case the corporatio11 had express 
leg·islative authority in which Chief J11stice Green 
declared the State of New Jersey h.ad shown its 
recogn ,ition of the corporation. Upon this find-
ing was based the Court's conclusion in the case. 

But the use that is made by the defendant of this 
Phillipsburg Bank case lies in the last paragraph 
of the opinion ( Case, su,pra, p.age 208). This 
paragrapl1 is as follows: 

'' But •admitting that the •defen·dants are 
not a corporation recognized by the laws of 
this state, and are therefore liable to attach-
ment as a.foreign corporation, the writ of at-
tachment was improvidently issued, becal1se 
at the time of the issuing and serving of tl1e 
writ the defendants had an office and a. place 
of busi11ess within this state, and might have 
been sued by summons. It appears, by the 
evide11ce in the cause, that at the time of the 
service of the attachment the defend.ants 
owned property ·, and were carrying on busi-
ness in this state under the sa,nction , of our 
laius; that they had a11 office and place of 
business at. Elizabeth; that the secretary of 
the company resided there ·; th .at the general 
s11perintendent also resided there, and that 
the president and treasurer of the company 
were frequently in tl1e state attending to the 
business of the eompany. Under these cir-
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cumstances, there could have been no difficulty 
in effecting the .actual service of process of 
summons upon the defend3Wts. '' 

Now wl1ile this lang ·u.ag·e. is somewh .a t extensive in 
its implications it remains d'ictu .r;n, just the same. 
And not only is it dictu ,m., but the effect of it has 
been expressly and sharply constricted in. the 
opinion of the same Court, in the Goldmark case 
(supra), pronounce-d 32 years later by Chief J us-
tice Depue. 

The Circuit Court relied on the case of Brand 
vs.. A u,to S'ervice C om.p,any· ( su.pra.). Th.at case 
affords no authority whatever for the findiµg of 
the Court. ·The poi11ts are most unlike those 
here, and by no stretch of precedent can anything 
like an analogy be forced. In the Brand ca.se the 
plaintiff made an affidavit for the purpose of ob-
taining a writ of attachment against the property 
of the corporation. But the . contents of the affi-
davit •did not deal with the defendant as a cor-
poration but simply as a non-resident •defendant. 
When the motion to qu,ash came on the defendant 
sought to justify his affidavit even against a. cor-
poration by showing that the corporation was a 
non-resident •corporation, and ·by drawing .a paral-
lel between a non-resident corporation and a non-
resident natural person. Whatever value the Brand 
case has inures to the present plaintiff and not 
to the def end.ant, for the ease holds that residence 
or non-residence is not the test in the case of an 
attachment aga.inst . a corp·ora.tion. But rather, 
that the test is whether or not the corporatio11 
falls within the provisions of Section 4 of the At-
tacl1ment Act, that is, is it a corporation ''cre-
.ated or recog11ized as a corporation of this State 
by the laws of this State1'' The present defend-
ant is trying to do what the plaintiff in the Brand 
case attempted. He is endeavoring to make the 
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question of a corporation's liability to attachment 
one of reside11ce or non-residence rather than one 
of corporate status under the laws and authority 
of this State. 

We have observed that in the defendant's brief 
ip. the Supreme Co11rt dicta from various cases 
was freely used so that its effect ,vas to obscure 
the limit and scope of the decisions themselves. 

There is but one case in this State that squarely 
deals with this proposition, and it is the Goldmark 
case, above mentioned (65 N. J. L.-, pag ·e 341). 
The case was argued before the Chief Justice and 
Justices Ludlow, Gummere and Fort. There the 
Morris County Circuit Court certified to the Su-
preme Court a number of questions for an ad-
visory opinion. One of the questions was this : 

''Will an attachment lie against a foreign 
corporation owning property in New Jersey 
and transacting business here, said business 
not being transacted under legislative author-
ity of this State t 

The answer to that question, given by the Su-
preme Court, was that a writ of attachment un.der 
such circumstances W'oiild lie against the corpo-
ration. And before arriving at this conclusion 
the Supreme Court, in the opinion of the Chief 
Justice, deals carefully with ear lier pronounce-
ments on the subject. Specifically the Court deals 
with the two cases of Perrine vs. Evans and Phil-
lipsburg Bank vs. Lacka,vanna Railroad, and it 
pronounces upon their authority that 

'' the true doctrine is to place a corporation 
not created or recog11ized by the laws of this 
State 011 the footing of a non-resident indi-
vidual, exempt from writ of foreign attach-
ment only wl1en it does business in this State 
and l1as officers residing in this State 11pon 
whom process can be served at their homes.'' 

• 
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A11.d then · the Gou.rt deals w·ith . the qualification to 
which ''the foregoin .g prin -ciple is subject''. A 
quaZificatio11' that becom .es on,fois ap ,peal a, thi11g 
precisely ,i1fl poin.t. T 'he Court said: 

'' The foregoing pri11ciple is subject to a 
qualification arising out of legislation which 
prohibits foreig11 corporations transacting 
b11siness in this state except 011 compliance 
,vith certain conditions imposed. This legis-
lation is comprised in sections 97, 98 and 100 
of the General Corporation act. Pamph. L. 
1896, p. 307; Dill. 11:un. Corp. 97, 99; Dela-
ware a11d Hudson Canal Co. vs. Mahlenbrock, 
34 Vroom 281. That statute applies to all 
foreign corporations except ba11king, ins-ur-
ance, ferry and railroad corporations. * * * 
This legislation prescribes the co11ditio11s 
11nder which the f oreig11 corporations com-
prised within tl1e statute shall be allowed to 
transact business i11 tl1is state. Sucl1 corpo- , 
rations 11ot l1aving complied with the statute 
are doing business within the state under a 
legislative interdict.'' 

lt is plain then that under this test of recog ·ni-
tion, as defined by Chief Justice Depue, the de-
f e11da11t is 11ot exempt from attachment, 11otwith-
standing the fact that plant, property and business 
may be located here. 
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P'OINT II. 

Eve ·n though the defendant had sho,wn its cor-
porate· identity with the corp.oration that was 
licensed in 1908 to do, business in New Jersey, 
there would still be-the admitted failures to, com-
ply with the • legislative re·quir-e·ments of this State· 
and which would : remo ,ve any immunity fro•m 
attachme ·nt. 

It is admitted in the case that the Hartford Sus-
pension Com1Jany ( the corporation licensed in New 
Jersey in 1908) ha,s ne1)er' filed with the Secretary 
of Stale here a.n a,n,n,ital rep ,ort as required by' the 

· 43rd Section of ou.r General Corpora.tion Act 
( Case, pag ·~ 36, line 32). 

And it is also admitted that there was never 
filed a,ny certifica.te in . New · Jersey rela.tin ,g to any 
change of name of the corpDration licen ,sed in 1908 
( Case, pages 20, 36-A, lines 40 &c.). 

For the full appreciation of their effect, these 
twq· delinquencies · should be considered together. 
Here we have a state of affairs in which a corpo-
ration filed credentials with the Secretary of State 
in 1908, for the purpose of obtaining a license to 
do business in New Jersey. At that time its office, 
as designated in the credentials filed, was at 150 
Bay Street, Jersey City ( Case, page 20). 

Not once, during the whole period from the ob-
taining of the license in 1908 until the issuance of 
the writ of a.ttachment in 1927, did the corporation 
thus licensed comply with the provisions of the 
43rd Section of our Corporation Act. 

This section requires the filing annually, within 
thirty days after the time appointed for holding 
the ann11al election of directors, a report authen-
ticated by the signatures of the president and one 
other officer, or by any two directors of the com-
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pany, stating' particulars of the nature, extent and 
organization of the corporate business, which the 
legislature has prescribed in detail. 

In the period covered by this delinquency-
t,venty years-it is fair to assume that many 

' & ., 

changes occ11rred in the m.akeup of the corpora-
tion, which, under the law, the corporation was 
required to make known to the designated official 
of the State of New Jersey. We know, for one 
thing, that the principal office of the company in 
this state was changed and also that there was a 
reorganization (Case, pag 'e 22, line 33). And when 
this uniform failure to comply with the statute in 
a vital particular applying to foreign corporations 
is taken together with the failure to file any cre-
dential in this state relating to the change of the 
corporate name, how ca.n it be sa,id but that there 
is a, complete eva,sion of those legisla.tive requ,ire-
m.enls W'h.ich a.re d'esigned, a,s Chief Ju ,stic'e Depue 
sa;ys in, the Goldm,ark ca,se, for the protection; of 
the creditors of foreign corporations? · 

The result of these violations of our law is that 
we have here a foreign corporation doing business 
in New Jersey, the nature, extent and orga .nization 
of which has never been recorded in New Jersey 
since the license to do business was obtained, a,nd 
the very n,a,me of 1,vh,ich. corporalion is, so fa,r a.s 
official cognizance of the corporate enlity is con-
cerned, altog-ether unknown ,. 

How can it be said that such a corporation is a 
corporation '' recognized as a. corporation of this 
state, by the laws .of this state'' 1 How can the 
laws of this state be said to recognize a foreign 
corporation whose very violation of su,ch la1W'S h,as 
been so inveterate afYbd of such cha,racter a,s to 
make it impossible for the appropria.te officers of 
the stale over a, period of twe 1nly y'ea,rs to kn,aw 
arny1thing ivhate~~er of or concerning th,e corpora-
tion, not even its name? 



15 

The logic of this situation requires us to forget 
what occurred in 1908, when the license to do busi-
ness here was obtained, and that we consider the 
circumstances prevailing t,venty years later, when 
the writ of attachment was issued. It was then 
that the habitual and continued violation of the 
laws of this state by a foreign corporation had 
resulted in a situation in which it had become im-
possible for creditors, for whose p-rotection these 
laws were made, to know the character of the cor-
poration with which they were dealing, or to be 
able even to identify it by its true corporate title. 

The judgment of the , Supre -me Court, affirming 
the Hudson Circuit, should be re,versed. 

(6357) 

Respectfully submitted, 

PERKINS & DRE'\VEN, 

Counsel for Prosecutor-Appellant. 

Pandick Press, Inc., 22 Thames St., New York, U. S. A. 
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J}etu J ersep ~ourt of C!errors anb ~ppeal 

NORMAN lVIEL ,LOR, 

Prosecutor-Appellant, 

vs . . 

EDWARD V. HARTFORD, INo., 

a corporation, 
Defe11dant-Appellee. 

On .Certiorari.. 

On Appeal from 
Supreme Court. 

BRIEF FO,R DEF'ENDANT-APPELLANT~ 

Edward V. Hartford, Inc., vvas organized u11der 
the laws of the State of New York in 1904, l111der 
the 11ame · of Hartford Sl1spe11s.io11 Company. In 
1908 this corporatio11, u11der the 11ame of Hartford 
Suspe11sion Company, was authorized to do busi-
ness in the State of N e,v Jersey ( S. C., p. 20) . . In . 

. _1916 the Hartford Suspension Compar1y by· reso-
lution of its board of directors changed its '.nam.e 
to ·Edward V. Hartford, Inc., a11d duly filed a cer-
tificate of such change of name ,vitl1 the SecretarJr 
_of State at Albany, New· York (S. C., p. 41). The 
corporation remained the .same in all other re-
spects. ( S. C., p. 24, I. 32 to . p. 25, 1. 10.}. · .. ·: . ·:;· ... : 

From the very jnception of th.e corporatio11, its 
1Jri11ciP.al place · of business at which it has carried 
on its manufacturing operations has always been 
in the city of Jersey City (S. C., p. 29, 11. 20-30). 
For the past nine years the plant of the corpora-
tion has been at Carbon Place, Jersey City ( S. C., 
p. 29, 11. 30-33), and officers of the company have 
been at this plant daily (S. C., p. 27 and p. 33). 
Two of the officers, Mr. Alden and Mr. Colbert 
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l1ave been with the corporation for about four 
years, during which time they have resided witl1i11 
tl1e State of New Jersey. They were officers of 
the company a11d residents of th_is State on Sep-
tember 19, 1927, wl1e11 plai11tiff sued out his vvrit 
of attachment and caused a levy to be made there-
under. These facts are proved without contradic-
tion in the depositions taken pursuant to leave of 
tl1e Court ( S. C., p. 27 and p. 33). 

These depositions also establish tl1e fact that 
plaintiff in attachment dealt with the corporation 
under the name of Hartford Suspe11sion Company 
and continued his business relations with the cor-
poration after its name was changed to Edward 
V. Hartford, Inc. Mr. Rose, Vice-President' of 
Edward V. Hartford, Irie., testified that Mr. 
Mellor in several co11versations told him that the 
old Hartford Suspension Compa11y had tried to 
make its own disks or washers and tl1at it eventu-
ally returned to the use of his product; also that 
Mr. Mellor carried on business tra11sactio11s with 
Edward V. Hartford, Inc., during ~ the past four 
years of irr. Rose's association with the Com-
pany ( S. C., p. 23, L 25 to p. 24, 1. 30). Mr. 
Weddle testified that as early as 1913 he saw 
washers at the Hartford Suspensio11 Company's 
plant in Jersey City bearing the Arguto trade 
mark used by Mr. Mellor, and also that he has 
seen invoices at the plant from Mr. Mellor, trad-
ing as Arguto Oilless Beari11g Co., bearin .g his 
particular trade mark ( S. 0., p. 28, 1. 10, to p. 29, 
1. 40). 
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ARGUMENT. 
POINT I. 

The decisio•n of the Supreme Co,urt is co,rrect 
in holding that inasmuch as de•f endant had its 
plant in this state at the time of the· levy o,f the 
writ 0 1f attachme·nt, and had office·rs of the, cor-
poratio ,n at the plant daily, two o:f who ,m we ·re 
residents of this State, upo·n who ,m pr·o,cess could 
be served, the pro,perty o,f th.e, Corporatio ,n was 
no,t subject to, attachment. 

Botl1 tl1e Circuit and Supreme Courts found it 
unnecessary to decide whether defenda11t corpora-
tio11 was '' recog11ized under the laws of this 
state'', pref erring to rest their decisions on the 
ground that attachme11t will not lie against the 
property of a f oreig ·n. corporation readily amen-
able to service within this state. Defendant urg~es, 
for its first point, that irrespective of whetl1er it 
,vas at1thorized to do business within this state 
a11d according~ly reeognized u11der our law, the rul-
ings of the Circuit and Supreme Courts, that under 
the facts of this case attachment was an im.proper 
mode of procedure, was. correct. Appellant rests 
his conte11tion that the action of the courts b•elow 
,vas improper on the provision of the attachment 
act allowing attacl1ment ag~ai11st '' Corporations 
not created or recognized as corporations of this 
state b~y the laws of this state'' (1 C. S. 136, sec-
t io11 4). 

But i11 their construction of this provisio11 tl1e 
courts of New Jersey have been uniform in holding 
that attacl1eme11t ,vill 11ot lie ag~ainst the property 
of foreign corporatioriis readil y ame11able to ser -
vice of process. And viewed in the lig·ht of the 
histor} r a11d purpose of the statute it is clear that 
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110 other conclusio11 could reasonably l1ave been 
reached. 

At common law the proc~ing of attachment 
was u11known. To overcome the evils accom .pany-
ing a practice whereby a debtor could avoid proc-
ess a11d flaunt his property i11 the f'ace of creditors, 
attachment statutes were passed early both in 
England arid in this state. B11t these statutes were 
Jimi ted to their purpose; the remedy exte11ded 110 

further than to cure the evil. As succi11tly stated 
by l\fr. ,Justice Depue in Baldwin! v. Fla,gg, 43 N '. J. 
L. 495, 497 (Sup 1

• Ct., 1881): 

'' Process of attael1ment for the collection 
of a debt is an extraordina.ry writ and not 'a11 
ordinary writ. The attachme11t act author- · 
izes resort to such a proceeding· where the 
debtor resides out of this state. But the use 
of tl1is writ "\\7he11 the deb ,tor is within the 
reach of the court is ,vholly inconsistent with 
the spirit and desig·n of the statute.'' 

To the same effect see City B an .k v. JV[ erritt, 13 
N. J. L. 131 (Su.p. Ct. 1832); Bra,11i,so-n. v. Shi11;;1i,, 13 
N. J. L. 250 ( Sup,. Ci_t. 1832). 

Until 1839 the statute had no provision allowing~ 
attacl1ment against corporations, although there 

· was no reason why they should be differe11tiated 
from individuals. To cure this defect a statute was 
passe.d in 1839 p•rovidi11g· that '' a writ of attach-
ment may be issued against * * * any corpora-
tion * * * not created or re.cog11ized by the 1a.ws 
of tl1is state.'' (P. L. 1839, p. 63). This provision . 
l1as been substa11tially re-enacted as sectior1 4 of 
the a tachment a.ct of 1901 (1 C. s·., 11. 136). - Tl1e 
purpose of the foregoing provisio11 was obviously 
to provide a remedy in situations where there ,va,g 
110 existi~g __ remedy, i. e. where the corporation 
,vas not subject to process withi11 tl1is state. Ap-
pellant in atte1npting to give _ a bro:a.der eon11ota-
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tion to the phrase '' corporations not recognized as 
corporations of this state by the laws of tl1is 
state'', evidently ignores the title of the attacl1-
1ne11t act to which the foreg'Oing provision is nec-
ess arily subject. 

~
1ha t this cannot b,e done is well settled in this 

state. Tl1is question has been ably covered by 
Cha11cellor Pitney speaking~ for the Co11rt of 
Errors a11d Appeals in J orda,n. v . . Moore, 82 N. J. · · 
L. 552, 554 (E cf; A 1911): 

'' The title of the act ( as amended by 
Pa.mph. L. 1903, . p. 70) is, 'An act for the re-
lief of creditors against absent, fraudule11t 
and absconding debtors'. I11 view of the pro-
vision of our constitution (Article 4, sectio11 
7, tJla-citu.1n 47), that 'Every law shall em-
brace but one object a11d that shall be ex-
pressed in the title', it is e11tirel)r ,vell estab-
lished that the title forms a limitation upo11 
the en.acti11g clauses, and a11y construction of 
the latter that would give them a scope be-
yond the object expressed in the title is for 
this reason to be rejected. H en.drickson . v. 
F ries, 16 T7room 555, 563; Dobbi1is v. North-
am1Jto111, 21 icl. 496, 4.99; Cooper v. F:J'prin,,qer 
.36' id. 594, 597. Tl1e manifest purpose of the 
legislatio11 respecting absent and absconding 
debtors is to enforce the obligatio11s of de-
f enda11ts wl10 are not withi11 the reach of the 
ordinary process of our courts, by subjecting 
tl1eir property that is wi tl1in tl1e jurisdiction 
to the payment thereof.'' 

Accordingly, it is well settled that a debtor who 
may be served personally and at his place of abode 
witl1i11 this State is 11ot ''absent'' within the mea11-
ing of the attachme11t act. 

City 1 Ban .k v. Merritt, 13 N. J. L. 131 
(Sup. Ct. 1832); 

S 'taff orcl v. Mills, 57 N. J. L. 570 (S'uzJ. 
Ct. · 1895). · 
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Nor can a corporatio11 be said to be ''absent'' 
if it may be served with process at its plant, or 
11pon one of its officers, or at the home of a11 officer 
,vitl1in this State. Tl1e lo,v'er Court correctly 
stated that the same test is to be applied i11 deter-
mini11g wl1ether a def e11da11t 's property may be 
attached whether the def enda11t is a corporatio11 
or a11 individual. Appella11t i11 l1is brief attempts 
to disting11isl1 many cases holding i11 favor of 
defendant's co11tention u1)011 the thought that 
tl1ose cases treated the questio11 as 011e of '' 11011-
residence'' as disti11g11ished from '' recog11i tion' '. 

But defe11da11t h_as sl1ow11 that i11 tl1e light of 
the histor~y and purpose of tl1e act as clearl~y 
e11u11ciated in its title th_e proper test is whether 
tJ1e corporatio11 ,vas absent or '' 11on-reside11t'' 
,vithin the mea11ing of tl1e adjudicated cases. A11d 
as stated by the S111Jreme Court i11 its determina-
tion of the case sub judice all the precedents in 
New Jersey s11pport this vie,v ( Opinio11, S. C., p. 
36, 11. 8-20). 

Ph,illitJsburg Barik v. L·ackaiua.n11ia. Railroad 
Co1nrJany'J 27 N. J. L. 206 (F3'1J;1?. Ct. 1858), is one 
of tl1e earliest cases decidi11g when attacl1ment ,vill 
lie against the property of a f oreig11 corpora ti 011. 
The def enda11t corporatio11 in. tl1at case had bee11 
permitted b37 the legislature of New Jersey to 
o,v11 la11d in tl1is State. Chief Justice Green re-
f rained from deciding tl1e case 011 tl1e ground that 
such permissio11 cons ti tl1 ted a '' recog11i tio11'' of 
the corporation, b11t preferred to rest tl1e Court's 
decision on the pri11ciple that where a writ of sum-
mons could be served the 11se of the ,vrit of attach-
ment ,vas improper. At page 208, the Court said: 

'' But admittin .g tl1at the defe11dants are 11ot 
a corporation recognized by tl1e la,vs of this 
state, and are tl1erefore liable to attachment 
as a foreign corporation, the ,vrit of attach--
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ment was improvidently 1:ssu.ed, because at 
the time of the issuing" and serving of the 
vvrit tl1e defendants had an office and place 
of business within this state, and might have 
been sued b~y summons. It appears, by the 
evidence in the cause, tl1at at the time of the 
service of tl1e attachment the def en.dants 
ovlr1ed property, and were carryi11g on busi-
11ess i11 this state under the sanction of our 
laws; that they had an office and place of 
bu_siness at Eliza beth; that the secretary of 
the compan~y resided there; that the general 
s111Jerintendent also resided there, and that 
the . president and treas11rer of the compan3 1 
were frequently i11 the state attending to the 
busi11ess of the company. Under these cir-
cumsta11ces, there could have been. n.a cl;iffi-
curlty' i11i eff ecti111g the actiial service of process 
of u.pon the defendants. The itse 
of the attachment ioas therefore ille.qal. 
Brarnso·n. v. Shin, 1 Gree111 250; City · Ba-nk v. 
ll1 erritt, 1 Gree111 131 . 

"The attachment must be quashed.'' 

In Perrine v. Evan.s, 35 N. J. L. 221, 224 (Su .p. 
Ct. 1871), Chief Justice Beasley, speaking of the 
Phillipsburg case said:-

'' It was adjudg·ed in that case that this rail-
road company, although recognized to a cer-
tain exte11t b~y the laws of this state, was a 
f oreig·n corporation, and there£ ore, in that re-
spect liable to attachment as a non-resident. 
But it appearing that this compa11y carried 
on business and had an office in this state and 
that the secretary and superintendent resided 
here, it was further held that these circum-
stances exempted them from liability to this 
process. This result was clearly correct on 
the rule as above stated. .L4_ corp·oraition th-a.t 
does ri111 this staie _, and whose officers, 
u,pon, whom process. ca.rn be served a,t th-eir 
homes, reside here, may · be reasonably ' sa,id' to 
be a resident of this state. The situation of 



8 

such a foreign corporation is merely similar 
to a perso11 having an established abode in 
this state, whose leg·al d9micil is elsewhere. 
In t11e case reported process could at a.ny time 
be served at the abode of the officers of the 
corporation resident here. The case g'oes no 
further than to lay down the correct doctrine 
that when a s11mmons can be served at the 
dwelling house a foreign attachment cannot 
be sanctioned. This is precisely the same 
ground on which all the other cases rest.'' 

From the foreg·oi11g, it is evident that the Chief 
Justice approved the test laid down in the Phil-
lipsburg case, i. e., whether service could have 
been made personally and at the abode of an offi'cer 
of the def e11dant corporation. 

In Brarnd v. Au,to S 'ervi'ce Co., 75 N. J. L. 230, 
233 (Sup ,. Ct . . 1907), the Co11rt said:-

'' Comme11ting 11pon the authorities, Chief 
Justice Dep11e, in Goldma ,rkv. Magn ,oliaMeta,l 
Co. ( 65 N. J. L. 341) says : 'Following the 
principle laid do,vn in Perrine v. Evans and 
the opinion of Chief Justice Beasley in that 
case, the true doctrine is to place a corpora-
tion not created or recognized by the laws of 
this state on the footing~ of a non-resident in-
dividual, exempt from writ of foreign attach-
ment only when it does business in this state 
and has officers residing in this state upon 
whom process can be served at their homes'. 
From these authorities we conclude that a cor-
poration is a. resident, irrespective of its 
domicile, when it does business in this state 
and its officers reside here upon whom process 
may be served at their homes.'' 

Appellant relies on the Goldm ,ark v. Ma ,gnolia 
Metal Co., 65 N. J. L. 341 ·(Su,p. Ct. 1900), in sup-
port of his contention. In that case the following 
question was asked of the Supreme Court .: 
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''Will an attachment lie agai11st a foreign 
corporation owning property in New Jersey 
and transacting b11siness here, said business 
not being transacted under legislative author-
ity of this state1'' 

The Court properly replied in the affirmative, 
si11ce there was nothi11g to i11dicate that service 
could be made upon an officer and at his aboae 
within this state. It is quite clear that tl1e prop-
erty of a f oreig ·n corporation having no officer 
residing in New Jersey is the proper subject of 
attachment. That the Goldmark case has never 
been, understood to hold what the appellant con-
tends it holds is ap•parent from its citation with 
approval by Mr. Justice Trenchard in the Br 'a.n.d 
case quoted above. 

It is respectft1lly submitted, tl1eref ore, tl1at the 
action of the Supreme Court was proper in hold-
ing that a. writ of attachment may not lawfully 
issue against a foreign corporation where service 
of summons can be made personally and at the 
abode of a resident officer. In the instant case it 
was clearly establisl1ed that the summo11s could 
ha,re been served on either of two officers of tl1e 
defendant corporation resident in this state, and 
sucl1 service could have bee11 effected at the plant 
of the company located in Jersey City, at their 
homes, or personally. The appellant was guilty 
of a11 abuse of process and the writ was, there-
£ ore, prop •erly quashed. 
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POINT II. 

Th · f h , / . d .h • e writ o attac ment was issue · wit o,ut 
warrant .since · co 1mpetent evide ,nce disclo ,sed that 
defe -ndant, Ed.ward V. Hartfo ,rd·, Inc., was reco ·g-
nized as a corp·oration of this State by the, laws oif 
this State. 

The respective parties have agreed tl1at a. cor-
poration known as the Hartford S11spension Com-
pany ,vas recognized as a foreign corporatio11 by 
the State of New Jersey in 1908 (Judg·e Cleary's 
Memorandum, S. C., p. 33). Competent evidenc~ 
i11troduced by the ·defendant clearly ·displayed that 
Edward v..,.. Hartford, Inc., is precisely the same 
corporate entity as the Hartford Suspension Com-
pa11y. The Vice-President of defendant, Edward 
V. Hartford, Inc., testified from the records of 
the corporation that Edward V. Hartford, Inc., 
was the same corporation as the Hartf or ·d Sus- . 
pensio11 Company, except for the change in name 
(S . C., p . 22). rr11e corporate minute book con -
taining a resolution authorizing a change of name 
from Hartford Suspension Company to Edward 
V. Hartford, Inc., wa ·s properly received in evi-
dence. It is well settled that corporate minute 
books are admissible to show corporate resolu-
tions. 

3 Cook, Corporations, Section 714; 
North River Meadow C om.pany v. Shrews-

_bu.ry Church, 22 N. J. L. 424 (Sup. Ct. 
1850); 

Flem .i11,g v. Reed, 77 N. J~ L. 563, 566! (E. 
& A . 1908) . 

It is equally well established that a.ny officer 
may supply the necessary proof as to tl1e authen-

-, 

f 
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ticity of a record. 4 Fletcher, Cycloped'ia, Corpo-
ralions, 4062, 4063. Admittedly the secretary was 
tl1e proper custodian of the records and the wit-
ness Rose, Vice-President of defendant corpora-
tion, naturally received them from him ( S. C . ., p. 
22, 11. 30-37). Under such circumstances the min-
ute books were pres11mptively genuine and prop-
erly received in evidence. Schubert Lodge v. 
Schubert K ran ,ke1i U11ierstu,rzen Verein, 56 N. J. 
E. 78 ( Ch. 1897). At page 79 Vice-Chancellor 
Pitney said : 

''Objection ·was made in argument to the 
sufficiency of the proof of the printed books 
of the constitutio11 and laws of the order. 
They were proven to be g·enui11e by the grand 
secretary of tl1e state lodge who received 
them in due course of business from the sec-
retary of the supreme lodge for guidan ·ce and 
use by the grand and subordinate lodges of 
New Jersey. The presumption of their ge11-
uir1eness and accuracy results from their 
orig~in and custody.'' 

Mr. Weddle, a mecha11ical engineer employed by 
the defe11dant corporatio11 both before and after 
its change of 11ame, testified that the change of 
name took place in 1916 ( S. C., p. 29, 11. 20-22). 
The parties have agreed that on or about _ Febru-
ary 3, 1916, the Ha.rt£ or·d Suspension Co1npany 
was duly autl1orized by the Secretary of State of 
the State of New York to change its name to 
Edward V. Hartford, Inc. (S. C., p. 41). From 
the f oreg·oing· evide11ce it is apparent that Ed,vard 
V. Hartford, I11c., is the same legal ,entity as 
Hartford Suspension Company, except for the 
change in name. 

Tl1e questio11, tl1e~"efore, arises whether the sub-
sequent cl1a11g~ of 11ame to Ed,vard V. Hartford, 
Inc., ,vi thou t :fili11g· a certificate of such change of 
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name in the ·state of New Jersey, deprives the cor-
p-orate entity of the recognition or the authoriza-
tion to do b11siness in tl1is state which it had pre-
viously obtained. / 

PreciselJr this questio11 was raised in S't. Lou ,is 
Expa11ded lvletal FirerJroofing Co. v. Beilh .arz, 88 
S'. W. 512 (Texa ,s), 1905. Appellant's original 
corporate n.ame was the St. Louis Ornamental 
Iron Wire & Expanded Metal Company. It was 
organized under the laws of Mis-souri. While op-
erati11g· under that name, it filed its articles of 
incorporatio11 vvith the Secretary of State of the 
state of Texas and was granted a permit to do 
business for a period of ten years. Sometime 
thereafter it changed its corporate name to the 
St. Lo11is Expa11ded Metal Fireproofi11g Company. 
It brought a s11it in Texas under its new name, 
ancl the <1efendant raised the objection that it 
could not s11e because it did not l1ave a permit 
to do bu·siness i11 Texas. But the Co11rt said (p. 
514): 

'' Clearly, we think, under tl1ese circum-
stances the permit granted to appellant under 
its old name ir111red to its benefit under the 
11ew name, and authorized it to transact busi-
ness in Texas in its corporate capacity during 
the period covered in the performance of the 
contract with appellee Beilharz.'' 

A similar q11estion was raised in Cable Co. v. 
Rath .geber, 113 N. W. 88 (S 1

• D.), 1907 ·, in ,vhich 
the Court said ( p. 89) : 

''It • affirmatively appearing · from tl1e re-
citals of the proposed amended answer that 
the Chicago Cottage Organ Company, of 
which Charles N. Harris, residing i11 Aber-
dee11, was ·duly appointed resident agent, was 
c.hanged to the Cable Company, b11t l1as al-
ways been the same artificial being that ap-

.. 
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poi11ted him and subsequently broug ~ht this 
action in its amended corporate name, it is 
clear that the alteration did not necessitate -
the appointment of .another agent to accept 
service of process or upon whom service of 
process may be had in a11y a.ction i11 which the 
corporation is made a party. Constructive 
11otice of tl1e appointment ,of an agent, the 
filing· of the artic1es and the existence of the 
corporate entity was duly given, and is per-
petuated by the public records, a11d respon-
de11t could not avoid the consequences of fail-
ing to respond to process accepted by or duly 
served upo11 Mr. Harris, on the ground that 
its name had bee11 changed since his appoint-
ment.'' 

The following authorities also support the prin-
ciple that a cha11g·e of name l1as no effect on the 
corporate entity ,vhere a substantial identity is 
1Jreserved : 

A change of 11ame a11d of officers does not 
change the identity of the company: 

Ca.rlon v. City s ·a.vings Bank (1908), 82 
Neb. 582; 

Tri1iity ' Ch.urch v. Ilall, 22 Conni. 125. 

Similarly, the identity and rights of a munici-
pal corporatio11 are not affected by a cl1ange of its 
name: 

Gerard v. Ph .ila., 7 Wall. 1. 

A change of name by statute does not affect lia -
bility of stockh .olders to tl1e corporate entity: , 

So. Ca.roli.1ia. Co. v. Price (1903), 67 S. C. 
207. , 

A judgment i11 the ne,v name which a corpora -
tio11 has taken by proceedings under a statute is 
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valid, alth_o11g~h s11ch proceedi11gs to ehange the 
name were not regular : 

J(in ,g v. Iliva,co, 1 W <,Sh. S 1t. 127; 
O'Do1i,riellv. John-s Co., 7'6 Tex. 362. 

A creditor of a corporation before a change of 
11ame by tl1e corporation, may after such change 
sue it by its new name, on ·proof of its substantial 
identity: 

' Wright v. Hoe111;, 105 Va. 327 (1906). 

An assig ~nme11t by _ a corporation in a name 
wl1ich it has adopted but not recorded as required 
by statute is good: 

W oodroiigh v. Witte, 89 Wisc. 537; 
S 'mith v. Tallassee, 30 Ala .. 650, 664; 
So. : School Dist. v. Blakeslee, 13 Conn. 

227. 

A re-org·anizatio11, with change of name under 
a statute, d·oes 11ot affect fixed or runni11g· obliga-
tio11s: 

Hyatt v. McMahon ., 25 Barb. 457. 

A ch_anged name under a statute is no defense 
ag ·ai11st old liability : 

Wilbite v. Con.ve11l, 117 Ky. 251 (1904). 

In the New J er ,sey case of Alexa ,nder v. Berney ', 
28 N. J~ Eq. 90, it was held that a corporation 
may acquire a name by usage, as by retaining 
its original name after a ehang~e thereof was 
authorized by an act of the legislature. The 
Court held valid an adj -udication in bankruptcy 
made against the corporation b·y the 11ame ac-
q11ired by usage. ·So i11 the case at bar, it ma .y 

• 
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be said that the corporate entity known as the 
Hartford Suspension Company, which was ·- au-
thorized to •do business in this State, acquired by 
usage the nanie Ed,vard V. Hartford, Inc., and 
that proceeding ,s against the corporation under 
its acquired name would have bee11 valid and bind-
ing~ upon the corporation. 

It follows from these authorities that the cor-
poration under tl1e 11ame of Edward V. Hartford, 
Inc., ,vas leg·ally responsible for claims against 
the corporate entity under its old name of Hart-
ford s ·u~spensio11 Company. It follows also that if 
prosec11tor, Norman Mellor, had begun a suit 
against Edward V. Hartford, Inc., by serving; 
proces.s on the registered ag~ent named in the 
Hartford Suspension Company -certificate filed in 
Trenton, or upon the Secretary of State, it would 
l1ave · been valid service. Edward V. Hartford, 
I11c., could in no way l1ave contested the validity 
of tl1e service of such process, for the certificate 
of cl1ange of name filed at Albany, conclusively 
establisl1es the identity of the corporate entity 
under the name of Hartford Suspension Company 
a11d the Qorporate entity now known as Edward 
V. Hartford, Inc. 

It is respectfully submitted that a plaintiff in 
attachment ag·ainst a foreign corporation assumes 
the burden of proving that the corporate entity 
ag·ainst -which he is proceeding is not in fact rec-
ognized by the laws of this State. If it is shown, 
as in this case, that the corporatio11 did comply 
with the statute and obtained authority to do 
busi11ess i11 this State, it is clear that the attach-
ment act exempts such a corporation from liability 
under attachment. It is not the name which is im-
porta11t, but the identity of the corporate entity. · 

1'Ioreover, Edward V. Hartford, Inc., could not 
claim that tl1e authority of the a.ge11t, ap.pointed 

. . . 
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for the service of process under the Hartford 
S11spensio11 Company certificate, had been with-
draw11. An attempt to defeat the service of 
process i11 sucl1 manner was made in Groel v. 
U11ited Electric Compa .n,y of New · Jersey, 69 N. J. 
Eq. 397', b11t Vice-Chancellor ·Garrison _ said at 
page 427: 

'' B11t a reading of the cases hereto£ ore 
cited upon the questio11 of tl1e appointme11t 
of ag·encies under statutes such as we are 
considering carries convictio11 that this legal 
agency is i1ot to be g··overned by the rules 
relating ~ to contractual a.g·ency, and that the 
corporation may not defeat the very purpqse 
of tl1e act by discharging the agent 

'' It is not _ necessary to enlarge upo11 the 
fatuity of legislation which would permit a 
f oreig·11 corporation to come within the state 
a11d tra11sact business upon condition that it 
name a.11 age11cy upon whom process should 
be served, and leave it within the power of 
tl1e corporation to prevent service by dis-
cl1argi11g the ag·ent and revoking· his al1thor-
i ty ,vhenever it pleased, leaving · suitors within 
the state po,verless to bring the corporation 
i11 to court.'' 

U 11cler a stipulatio11 between tl1e respective par-
ties (,S. C., p. 18), a letter written by Josepl1 F. S. 
]-,itzpatrick, Secretary of State, is in evidence, and 
tl1is letter states that the Hartford s·uspension 
Compa11y is still regarded by the Secretary of 
State's office as in good standing (iS. C., p. 20). 

It is submitted, therefore, that si11ce the Hart-
ford Suspe11sion Company is recognized as a. cor-
poration of t11is state u11der the laws of this state 
and si11ce defendant Edward V. Hartford, Inc., 
is the same legal entity, ·defendant Edward V. 
Hartford, I11c., must be deemed to be recognized 
under the laws of New Jersey, a.nd accordingly 
the ,vrit of attacl1ment was properly quashed. 

' 
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PO ·INT III. 

T'he pla.intiff, as a cre·ditor of defendant, Ed-
ward V. Hartford ', lnclP, is no·t in a position to 
complain o,f the failure o·f the latte ·r to. comply 
with prescribed· legislative · requirements o.f this 
Sta.le·. 

Should this Court decide in a.ccordance with the 
views of both Courts below that the writ of at-
tachment was improvide11tly issued becau se de-
fendant was readily amenable to service in New 
,Jersey, tl1e11, of course, it is immaterial ,vhether or 
11ot defendant complied with legislative require-
ments. Appella11t conten·ds, hov\Tever, that the 
failure of def e11dant to file a certificate of •Change 
of name a11d an annual report furnishes a basis 
for attachment. But this contentio11 if upheld 
would upset the well settled rule in New Jersey 
tl1at the Attorney General is the only proper per-
_so11 to avail himself of the failure of a corpora-
tion to file prescribed papers. The Attorney Gen-
eral may institute proceedings for a penalty or 
forfeiture, but that remedy is exclusive; a creditor 
may not claim an additional right because of de-
fendant's def a ult, and accordingly may not cause 
a writ of attachment to issue if Tesort to such 
procedure could not otherwise be l1a·d. 

An argument similar to that m.ade by appella11t 
i11 this ease was disposed of b,y the l1ig·hest court 
of ~rexa.s i11 S't. Loit ,is Expa;n,ded 1J1e!tal F -irep,roof-
-i.1-i.g Co. v. Beilharz, 88 S. W., 512. After decidin g· 
that the change of name did 11ot deprive tl1e cor-
J)oratio11 of the recog ·nition it had obtained under 
its old name, the court turned to a11 objectio11 that 
the corporation had not paid taxes . 

''But it i s conte11ded that this permit ,va s 
forfeited as provided by la,v on accou11t of 
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appellant's failure to pay the required fran-
cl1ise tax. This contention is not s11stained 
by the record. There is no evidence i11 con-
templatio11 of law f ou11cvfn tl1e record, of such 
forfeiture. We presume the evider1ce relied 
upon for the establishment of the f orf eit11re 
claimed is the certificate of the Secretary of 
State, Curl, to _ the effe.ct that the permit 
which was g·ra11ted appellant under its cor-
porate nam_e of St. Louis Or11amental Iron 
Wire & Expa11ded ]\if etal Company was for-
feited i11 May, 1896, for nonpayment of fra11-
chise taxes for tl1e year ending· May 1, 1897 
and said corporation l1as 11ot revivecl said 
permit b·y payment of b·ac1{ taxes and pe11al-
ties, etc. ( Article 7 49, C. 17, of the Revised 
Statutes of 1895).'' (After quoting~ certai11 
portions of the Texas Statutes, the court con-
siders their effect) ~'<~ ,Y;. '' I11 neither of 
these statutes, nor a11y other, so far as ,ve 
are advised, is it provided that the certificate 
of the Secretary of State declari11g tl1at tl1e 
rig·ht of a corporatio11 to do busi11ess in this 
state has been forfeited shall be evidence of 
su_ch forfeiture. In the absence of such pro- · 
visions, it must b•e held that s11ch certificate is 
110 evide11ce of that fact. It ,vill b·e observed 
tl1a t the articles quoted expressly provide 
that · a certified copy of a permit to do busi-
ness by the Secretary of State shall b,e evi--
de11ce of complia11ce witl1 the law requiri11g 
suc11 permit, a11d also that a certificate of tl1e 
Secretary of State that tl1e corporation l1as 
failed to file in .his office its article.s of incor-
poration shall be evide11ce that such corpora-
tio11 has in 110 particular com1Jlied '\\1ith the 
la ,v. The Legislature ha vi11g· tl1 us restricted 
the use of the certificate of the Secretary of 
State as evide11ce of matters pertaining· to his 
office, the courts are not at liberty to extend 
the applieatio11 of such statute to matters not 
expressly a11thorized thereby.'., 

Similarly, our Cor1Joratio11 Act contemplates a 
certai11 form of leg~al proced11re by the Secretary 
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of State or by tl1e Attorne~y Ge11eral to deprive a 
corporation of its recognition, and cannot avail 
appellant i11 trLis attachme11t action. 

I t is, moreover, a settled rule that a creditor 
can11ot make a collateral attack on the status of 
a corporatio11 with which he has dealt, based upo11 
no11-compliance with statutes g~over11ing the filing~ 
of returns, payment of taxes, etc. See JJ1illikan. v. 
Secitrity Trust Co., 118 N. E. 568. The principle 
of estoppel is in such .cases applied also in favor 
of foreign corporations. See Corpus Juris, Vol-
1,vrne 14A, Sec. 4044, p·. 1333'; also [! . S. Vin .egar 
Co. v. Schlegel, 143 N. Y. 537, at 543. 

It is submitted, therefore, that the defendant's 
failure to meet certain legislative requirements 
is no basis for the issuance of a writ of attach-
ment. 

PO ·INT IV. 

App ·ellant having dealt with the co 1rporate en-
tity U•n.de·r its old· name . and later under its new 
name, and having been co 1gnizant o.f the fact that 
the comp .any had its principal pla.ce of business 
within this State, the· issuance · of the , writ of at-
tachment was improvid 'ent and an abuse o.f proc-
ess which the Co.urt had po·wer to control. 

From earliest ti1nes it was held by our courts 
that they had power to '' superintend a11d control 
the writ by keeping~ it within the design and intent 
of the act''. Bran.so11, v. Sh .in, 13 N. J. L. 250. In 
this case Justice Ford indicated that the attach-
ment act could be turned into ''an engine of great 
oppression and abuse'' if it were used improperly 
against a person '' to put a stop to l1is busine ·ss, 
hurt his credit, and embarrass the estate.'' 

" 
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Appella11t .cannot claim · that he could not, on 
searching the records at Trenton, fi11d any author--
ization to Edward V. Hartford, Inc., to do busi-
ness in this state. He kneefthat this corporate 
entity had previously done business under the 
name Hartford Suspension Comp.any (S. C., p. 
23, 1. 30, to 24, 1. 30), a11d if be had looked up the 
corporation 11nder tl1e latter name he would have 
discovered, as the letter from . tl1e Secretar~y of 
State proves (S. C., p. 20), that the corporation 
is authorized to do business in this State and is 
still in g·ood sta11di11g. He could then have started 
a suit by service of process 011 the designated 
agent or on the Secretary of. State, a11d it was an 

I 

abuse of the Court's process to sue ol1t a writ of 
attacl1ment under the circumstances. 

We contend also that the writ was improvi-
dently issued because Edward V. Hartford, I11c., 
at the time had officers at its place of business i11 
this state on whom process could have been served 
,vitl1out difficulty. This is established by the fact 
that three or ,four days after the rule to show 
cause why the writ of attachme11t should not be 
quashed ,vas obtained, appella11t started a. suit 
on the sam.e ca11se of action on which he had sued 
out his writ of attachment, and , obtained service 
on an officer of tl1e corporation at its plant in 
Jersey City (S. C., p. 33; Judg ·e Cleary's memo-
randum, p·. 363, 11. 1-21). Appellant knew before 
causing the- writ of. attachment to be levied that 
the corporation had for years had its plant i11 
Hudson County, that officers were at the plant 
daily, and that ordinary summons could, there-
£ ore, be served. 

In the ligl1t of these facts, the principle q11oted 
above from Br'a,nson v. S'hi11,, 13 N. J. L. 250, is 
;pplicable, and the Circuit Court had the power to 
superintend and control the writ. 
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CQ,NCLUSIO·N. 

It is respectfully submitted that the , jud:gment 
o,f the Supreme Court sustaining the, 0 1rder of 
the Hud:son Cou.nty Circuit Co1urt quashing the 
writ of attachment should be: affirmed 1

, with co,sts 
to the def end 'ant-ap ,pellee ,. 

(6447) 

ARTHUR T. VANDERBILT ', 

Attorney for and of Counsel with 
Def end ant-A ppellee. 

Pandick Press, Inc., 22 Thames St., New York, U. S. A. 



/ 






