
STATE OF NEW JERS.EY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, Newark, N. J. 

BULLETIN NUMBER 68 April 6, 1935 

1. APPELLATE DECISIONS - HICKEY VS. LOPATCONG 

EDWARD C. HICKEY, 
Appellant 

-VS-

) 

) 

THE TOWNSHIP COivIEITTEE OF ) 
THE TOWNSHIP OF LOPATCONG 
(WARREN COUNTY), ) 

Respondent 
- - - - - - - - - ~ - - - -) 

ON APPEAL 
CONCLUSIONS 

F. J~ Kingfield, Esq., Attorney for Appellant 
Herbert W. Palmer, Esq., Attorney for Respondent 

BY THE COMJVlISSIONER~ 

This is an appeal from the denial of an application for 
a plenary retail consumption license for premises located on the 
Washington Highvray between Sixth Street and Red School House 
Lane, Morris Park, Lopatcong Township. 

Hospondent contends the application was properly denied 
because the prefuises sought to be licensed are located in a resi­
dential neighborhood and the issuance of a license therein is op­
posed by a great number of resj,dcnts. 

It has been held that a muni.cipnl is suing authority may 
properly refuse to issue a license for premises located in a 
residential neighborhood. Vannozzi vs. Trenton, Bulletin #35, 
Ite·m i/7; ~J2.K9:K vs. Tewks.bur.Y, Bulletin #66, I tern #2. The Town­
ship of Lopatcong is an agricultural crnmnunity with a population 
of approximately 1269. Between 200 and 300 persons reside in 
Mor'.r-is Park wh1ch is one of the two centers of population in tho 
Township o.nd is r;.?Sidontial in character. Tho only industry in 
the vicinity, besides a fow loc:ll stores, j_s a silk factory o.p­
proximatoly 1000 feet from appellant's premises. Appcll2nt ad­
mitted his premises nre located in a strictly rcsidontial neigh­
borhood. Many residonts of this section of tho Township objected 
to the grnnting of nppollnnt's application. Those objoctions, 
coupled with tho residential nature of the community, reasonably 
susta.ln thE::: deniil of the applico. ti on" Apgar vs. Tuwk2.Qury, supra. 

Appollant claims thnt respondent discriminated ag2inst him 
because throe licenses WGre issued in the Township prior to the 
denial of his applicutiono It npponrs, however, that those three 
licenses were issued for premises located in farming neighborhoods 
along public highvmys and not in either of the two centers of pop­
ulo. ti on in the~ Township or in o. residcntinl neighborhood. Appcl­
lnnt' s claim of urrcoo.sono.ble discrimination is, therefore, un­
sound in f'a_ct. 

The 2ction of rGspondent is affirmed. 

Dated: April 2, 1935 
D. FREDERICK BURNETTJ 

Cornrnis$ioncr 



.2.. FOREIGN DEALERS . ..-. RULES GOVERNING 1'RANSPORTATION lNT.O 
NEW JERSEY·-- SALESMEN 

GODE AUTHORITY 
.. ALGOHOLIG BEVERAGES IMPORTING INDUSTRY 

Washington, D. C. 

D. Frederick Burnett; Conm1issionor. 

Dc:tr Sir: 

A number of questions hav(;;! come to the o.ttontion of 
this office and I shall apprecinte it very much if you Wi.ll 

·1et us have your opinion ori th~m~ 

· 1 o 1VI.:1y an· importc/r, wholes:1lo liquor dealer, or mo.n-
. ufacturer located· outside the state· of New Jersey solicit busi~ 
ness in New· Jo1·se.y vvithout t2king out a st~::.tG license or county 
license of any sort and rd th.out tho payment of a, st~.Lto. or cdu:n;ty 

. license. fee? 

2. May an importor, wholes:i.lor, or ms.nufncturcr lo­
cated outside thb· state of New Jersey ship nlcoholic beverages 
int6 the state of New Jcrsoy without having had issued to him a 
state or county license of some sort? 

3. Mn.y o.n importer, 'Wholes' .. ~ler, or m:;i .. nufacturer ·locntcd 
outside the state of Nor; Jersey se11 to consuEiers .in the state 
of New Jersey or must he sell only to distributors D.nd/or vendors?· 

4. Is there D.ny rc:Stric.tirJn imposed upon nn ·importer, 
wholesaler, or manufacturc~r soliciting business in e.lcoholtc bcv~ 
erages by mnil from persons locntod w~thin tho state of Now Jersey? 

5. Is a license required for· salesman employed by an im­
portGr, wholcsalsr ,. or ElD.nUfacturor located outside the stc!. te of 

. New Jersey ~10 soli6its business in the stnto of Norr JGrsoy? 

6. Ar~ there any restrictions inposed by the stnto of 
New Je:rs0y .on an importer, vvholcsnlor, or r::;.anufacturor loc8.tod 
outside the state of New J-crscy rve-;arding shipnents ,of '.llcoholic 
boverng2s by the. l::i tter to persons ( consur:wrs, distributors, or 
vendors) in the state of Nuw Jorsey if cm order for alcoholic 
beverages has.boon pl2cod by the person located within the stute 
of New Jersey with the shi)per loc~tod outsid0 tho statu? 

I shall be very grateful to you, in4oed, .fur your opinions 
on the questions .'.J.bove. Innur:1crablu que:stic;nS concerning the laws 
nnd regulations of the st2tu of N0w Jcr$cy h~vo bean diructod to 

. this office· but so far wo h:: .. :.vo n.Jt lkcn o.blc to roply tc. the:o 
sn.tisfactorily, therefore yuur ~1nswcrs to the -::~buvc qucsti•,ms will 
bo of very nntc~inl aid to us. 

Very truly y:_-;_urs, 
Hi-iRRY L •. LOUR IE. 
ExE)cuti vc Sccretnry 

Harry 1. Lo~rio,.Executivo Secretary, 
IV1~irch 27, 1935 

. Code Authority, Alcoholic B~veragcs I2porting Industry, 
Washington, D. C~ 

Dcc-::.r str:....: 
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I hnvo considered the inquiri~s sot f~rth in your 
letter of March 14th,. :::md they are h.cre1.-vj_th answered seriatim: 

(1) A foreign dealer o·r manufacturer ma/ deal vvi th 
licensed New Jersey wholesalers and· manu.factu.rers, .but may not 
otherwise do business in New Jersey without first obtaihing a 
proper New Jersey license~ ' 

(2) Under the rules governing the transportation of 
alcoholic beverages into New Jcrsoy, [' .. copy of 1n-l1.ich, together 
with modific~tions, is enclosed, a foreign dealer may ship_ al~ 
coholi.c beverages to licensed Nev1 .Je:rsey manufacturers and 
wholesalers through licensed transporters. 

(3) ·A foreign dealer not h.olding a New Jersey 11cense 
may not sell to consumers~ Aside from limited wineries and 
Btate beverage distributors, ofily licensed ret~ilers m~y sell 
to consumers. 

(4) No regu,lations with respect to m~lil advertising 
h::LVO as yet boen promulgated. 

(5) Silcsmen, as ~uch, 2re not licensed in New Jersey, 
although there is a bill pending befort~ the legislature re­
quiring salesmen to be licensed. A sclosru~n cmplojod by a 
licensee is entitled to solicit s2los on behalf of his employ­
er to the extent permitted by the license. 

(6) The regulation~ referred to in answer to ybur in­
quiry ~p2 mc:.i.ke no. distinctions based upon the place where the 
order is taken. RegQrdlcss of wher8 the order is taken; the 
foreign de~ler may ·not ship alcoholic beverages to Now Jersey 
except to liccns~d wholes2lers and manufJ.cturors through o.· 
licensed trnnsporter.~ 

I anttcip.c:. te the. t further rogulei. tions will be pronml­
gatod shortly with respocit to solicitation by foreign deLlers 
in this Ste. tl~. Upon the promulg:-.;. tion of c~ny such regulo.. tions ;. 
I sh2ll be pl2ased to ~dvise you~ 

v~ry truly yours, 
D. FRED.'..:ilUCK BU.fiNETT, 

Commissioner 
By: 

, , N.:_~ !l'ian 1 .. J~:c?bs ~ 
Cn1ef De)uty Comm1ss1onor· 

cmd Counsel 

NEW LEGISL1~TION - POISONED liLCOHO'.L 

Chapter 138 of the laws of 1935, ~)proved by the Gov£rn6~ 
M.'lrch 26, 19.35, effe.cti vo immcdLL tc~ly, mc:.k~: s it [':. misdemocmor . 
(which. means th2t it is punisho.ble by three (3) years imprison­
ment or· 2_ fine not exceeding one thous:J.nd dolL~_rs ($1000 .. 00) or 
both) to. m::inufc~cture, trc..nsport, sell or possess :::~lcoholic· bev-· 
erages containing poisonous substances. 

Herewith is the complete text: 
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Supplement to an o..ct entitled nAn ~wt for the punishment of· 
crimeYY (HeVision of 1898), ::;"pproved June fourteenth, one 
thous.ind eight hundred and ninety-eight~ 

BE IT ENACTED .Qx_ifie i3ena to :J.nd General As_§Q~nbly_ qL the 
.§tat_§._ of JiQ}L.Jers..st: · 

1. Any person-, corpor.:.:~tion, pc-1.rtnership or mcmbor of nny 
associ.'.J.tion .or any <~lgent, serv:.,mt or employee of .:1ny person.? 
corpor::1tion, po.rtnership or member uf any o.ssocLLtion who 
shall mnnuf2cture, tr~nsport, possess, sell, barter, give 
a~ay, furnish or otherwise dispose of any alcohol for in­
ternal G!onsumptiori, cmy whiskey, gin,, brandy,. wine or 2ny 
other :dcoholic beverag(; of any nc~ture whc_~tsoever -containing 
any poisonous chemicciJ_ or chernicnls or- c:.ny poisonous ingre_;, 
clients of any description v-vho.tsoev0r which, if tci.ken inter­
nally, will inju~iously affect the heilth or bodily condi~ 
tion of .'.lny pc~rson or whj"ch will cause the death of .:-:.:..ny per-

- son shQll be gtiiity of a m~sdemeanor. 

2~ This act shall t2ke effect im~edintelyo 

4o NEW LEGISLATION - POISONED ALCOHOL 

Chapter 139 of th8 lnws of 1935, approved by the Governor 
March 26, 1935, effective imm~di2tely, makes it a high misde­
meanor punish:1ble by ten (10) yoD.rs imprisonment at h:ud labor 
or n fine not exceeding two.thous2nd dollars ($2000.00) or both, 
to sell poisoned liquor causing death or serious injury4 

Herewith 'is the complete text: 

Supplement to.an act entitled ttAn act for the punishmont of 
crimen (Revision of 1898), a).-;>roved June fourteenth, one 
thousand eight hundred and ninety-eighto 

BE IT ENACTED J2X the Senate _flJ].d~_ GGlrnral As semb.J:y_pf the 
State_Qf _Ne~ J~rsey: 

lo Any person, corporation, partnership or member of any 
association or any agent, servant or employee of any p~rson, 
corporation, :partnership or member of any association who 
shall have sold, bartered, given away, furnished or other­
wise disposed_of to any person whatsoever any alcohol for 
internal consumption, whiskey, gin, - brandy, wine or n.ny other 
alcoholic beverage of a,ny nature whatsoever containin5 any 
poisonous chemical or chemicals or any poisonous ingredients 
of nny description whatsoever which shall have caused serious 
injury .to the heal th or bodily condition of ~~my person or 
shall h:-ivc causc~d the d·ea th of any pQrson shal1 be guilty of­
a high misdemeanor and sho.11.be punishable by a fine of not 

· exceoding two thousand dolL:.rs (~$2, 000. tJO), or imprisonment 
at hard labor or otherwise not exceeding ten years, or both~ 

2. Nothing in this act is intended to dimihish, nlter or 
in anywise cha.nge or l.n anywise affect the provisions of ' 
section one hundred and six, the provisions of section one 
hundred :::.nd SGVon, the provisions of section one hundred and 
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5. 

eigbt, the pro'{'iBioris of section -one ·hundred and nine o-f 
IYAn act' for the·. 1Junishment of crimesv• (Revision of 1898) ~ 
che.pter' tvifo .hund·red ·and thirty-;fi ve, Pamphlet Lavvs o'ne . -
thouss.nd eight. hundred and ninety-eight, or any amendments 
or supplements to section one hundred arid six," section one 
hundred. and seven,. section one hundred and eight, sect:l.on 
ono hundred and nine of "An act for the punishment of crirnustt· 
(Revision of 1898), chi:pter two hundreq, 2.nd thirty--five, 

·phmphlet Lnws one thousand eight hundred and ninety-eight•: 
\ 

3. This 2ct sho.11 take effect ii.·;h1edi2tely. 

NEVJ REGULATIONS - POISONED LIC~UOR 

Where a bootleggEjr sells l)Oisoned liquor, he should be 
punished to· the. v1.0ry limit of· the l~:.w. Where n licensee sells 
poisoned bootleg liqubrj not only should he be prosecuted crim­
inally but the cloak of. le gal.i ty under whi.ch he .operates should 
Qlso be removed. Revoc~tion, in stich cases, should follow as 
2 mntter or cou~se. Accordingly, the following regulation is 
promulg2 ted, effE.:;cti ve immedis.tely: 

(1) No licensee shall manufacture, trQhsport; possess, 
sell, barter, give away, offer for s2le or ·furni~h any ilcoholic 
beverage adul ter2-ted with me.th2nol, alko.loids, ncetone, phenols,· 
formaldehyde, isopropyl alcohol or other poisonous subst~nce -
whatsoever. 

(2) ~v:tolE'.tion of this regutGtion sh2.ll be co.use for revo-
cettion. 

Commissioner 
Dated: April ~' 1935 

6. APPEAL_S - PROCEDURE -- APPELLANT NEBD NOT BE REPHESENTED BY COUNSEL 

March 25, 1935 
My de::r Mr. ~urnet_t.: 

Rel.:.-1 ti ve to the ~ppe~~l from the :.ction of the Board of 
Commissioners of Tpenton in grnriting StoStephens Club a license: 

Can a inymnti iti o~r church prepare the p2pers for appeal 
.without violating an~ courtesy or lnw pertaining to legnl profes­
sion? As a matter of ~fact we want to avoid any expense to the 
church if possibleo · 

Co.n a·member of the church or the. pastor represent the 
church c. t the o.ppec~l he~1ring? 

Rev. G~ M! Riley, 
Calvary B2ptist Church, 
Trenton, N. J. 

Very truly yours, 
G • .ll!L HILEY. 
I\idnister 

April 3, 1935 



Deo.r Sir~ 

I have your letter of March 25th~ 

Section 19 of the ContrDl Act p~ovides that ~here a 
municJpal issuing authority issues [1 license., any to.xpe.yer or 
other aggrieved person opposing its issuarice. may~ within 30 dnys 
therBnfte~, _appeal to the Commis~iooero Since the 2ction sought 
to be reviewed in this matter was. taken on M~rch 8th, a notice 
and petition of· appeo..l must be. filed with this Department o.nd 
copies thereof served upon the issuing authority nnd the licensee 
on .or before April Btho 

There is no requirement in the .::..ct or in tho rules of 
this Dep:-:.rtment th::·~t an appe.llc.nt be represented by counsel~ The 
Pro.ctice Act provides tho.t Hn6 person, except in hj_s own c:i.se or 
in the case of an infant, shall be permit~ed to appear 2nd pro­
secute or defBnd any 2ction in nny court unless he is a licensed 
o. ttorney o. t l~iw of the Supreme Court of this State, who shc:.ll be. 
under the direction of the court i.n which he acts. T1 3 Co S. p ~ 4055~ 
Under thls provision, o.n i.ndividu-:J.1 rno.y prosecute his ovm CD.use in· 
o. proceeding befo_re a court, but ::L corpo:r.s. ti on must act through an 
.attorney nt l~wv. See: Black &_Wh,;bte Opero.t).ng._Co..:.. vs .. Grosb.art, 
10 7 N o J o L • 6 3 (E o & A. - 19 30) ! . . · - · - · · 

Proceedings before o.n administr:~~ ti v<::.; body, such :.s this 
Depo.rtment, .:iro not, hovrnver, procet~dings 5-n c. court within the 
mo2ning of the foregoing st~tutory provision. Furthermore, ap­
pe.:::.r2nce before ·;in :J.dministrr.::.tive tribm::it~l is not the iipr~.-~·ctice 
of lawn o See Croker Na tiono..1 F'Jre..: Co .. _ vs. H.'"~rlmn Wor~s Co .. , 
132 N. Y ~Misc o 687, 230 N. Y. S. 670 (1927}; ·Tr~'.iffi~Q~ur __ eau vs. 
fl.?~worth Mo.rble Coo, 40 Ohio App. 25_5, 178 N. E" .. 703 11.9~51)' ~ - Ad­
minJ.stro. tJ.ve tribuno.ls are, by their· very rn1ture ;md purpose, 
less formal· than courts of lnw. This is generally ~ccepted to 
be on8 of their o.dvantnges .:1nd throughout his r~dminj_str:1tion the 
Commissioner h::..s sought to. simplify the conduct of- ::~r)peo.ls _to the 
end th~t 2n 2ggrioved person will obtnin 2 h8~iing ~nd determina­
tion without delay, technicality or expense. 

A notice 'md peti ti.on of c.ppeo.l sett:i.ng forth the fc:.cts 
pert:-..:.ining to the Cl.Ction sought to be revie~1Gd must, of course, 
be filed with the Department in order to institute th~ proceed­
ings o For your convenience, forms of such notice.and petition of 
nppenl ~re enclosed, togothe~ with rules g6verning 2ppe~ls. Fol­
lowing the filing of n notice ~nd petition of Qppeal, noti~es of 
h20..rj.ng ~~re sent to the interestf:d parties ~-:nd therectftor ::..1 ~w:.r­
ing is held at the offic59f this ·nepQrtment~ At the he~ring all 
mEL terial fo.cts should be introduced so the. t the Commissioner vYill 
be furnished with ~?en adoqu2te b.:J.sis for the proper detcrmiff:.tion 
of the controverted issue. An ~tttorney is not necessGry in con­
nection with o.ny of the foregoing, ctl though hts tr·~Lining_, expor­
ienco and fmnili.~·~ri ty with such procc.odlngs would undoubtedly be 
of assist:J.nce. 

Accordingly, it is tho ruling of the Commissioner that an 
individual nnd n corporation, through .its officers, mny prosecute 
their own respective nppeD.ls without an .:::.ttorney ~1t l:tvVo 

Very truly yoursj . 
D. FRED:EEICK BURNETT,. 

Comrni s s ioner 
By~ 

Nith2n L~ Jncobs, 
Chief Deputy Commissioner 

o.nd Counsel 
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7'o APPELLA'tE DECISIONS - OWL DRUG COMPANY.VS. ELXZABETH 
. AND WHELAN . DROG. CO. '" INC~. 

OWL DRUG COMPANY, 
Appellant . 

-vs..,.. 

) 

) 

) 

) 

'MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL, BOARD OF 
PUBLIC WORKS OF THE CITY OF 
ELIZABETH ·and WHELAN DRUG CO., 
INC., . ) 

Respondents. 
- - - - -· - - - _-_ - - - - - -) 

ON APPEAL 
CONCLUSIONS 

Kanter & Kanter, Esqs., by Charles Kanter, Esq., Attorneys for 
Appellant . 

Edward Nugent, Esq._, Attorney. for Responde~ts, lVlµnicipal Board 
· of Alcoholic Beverage Control and Board 

of Publib Works of the City of Elizabeth 
Abe Jo David,. Esq.~ Attorney "'for Respondent, 'Whelan Dr.ug Co . ..,Irie .• 

BY THE COMMISSIONER: 

This is an appeal from the. issuance of a plenary retail 
distribution license to Whelan.Drug co., Inc. for premises lo­
cated at +21et Ee Grand Street 9 Elizabeth. 

Appellant contends that.the license was improperly 
issued because in violation of an cirdinance enacted by the gov­
erning bod~ bf the City of Elizabeth r~ading~ 

"That on and after July 1st, 1934, when a plenary 
retail distrihµtion license under the provisions 
of the Alcohol_ic Beverage Act is granted; the 
licensee shall not be permitted to sell any alco­
holic beverage in or upon any premises in which 
any other. mercantile business is carried on in r 

this .City. n 

Thi.s ordinance was adopte,d pursuant to Section 13 (3) of the 
Control Act which deals with plenary retail distribution iicen-
ses and provi<:].es: · 

fi?HH~the governing board or body of each munici­
pality may, by ordinance, enact that on and 
after Jul:y- first, one thousand nine hundred and 
thirty-fotir, this license shall not be issued 
to permit the sale of alcoholic beverages 1n or 
upon any premises in which any other mercantile 
business is carried on .. n 

Respondent, Whelan Drug co., Inc. c.onducts a drug 
business in a corner store at the intersection of .East Grand 
and Broad Streets, Elizabeth known as 125 Broad Street,. at 
which it had a distribution lic-ense for the period expiring 
June 30, 1934. After· the enactment of the above ordinance, the 
drug company partitioned off a portion of this sto~e and con­
structed a ser~rate entrance fronting on East Grand Street and 
known as 1216-~r East Grarid Street which are the premises present­
ly licensed~ The partitions consist of metal for a distance of 
6.feet from the floor, above v<l1ich is tran$parent glass set in· 
metal frames reaching to the ceiling. There are no doors lead­
i.ng from the licensed premises to the drug store o T.he only en~ 
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trance and exit is a door opening on the street. 

Appellant contends that the partitions do not effectu­
ally separate the licensed premises from the drug store; that 

·they are in substance part of the drug store an?: hence the li­
censed premises are not devoted exclusively to the sale of al­
coholic beve~agese 

If this is true in fact, appellant1s conclusion is 
sound. 

In considering whether another mercantile business was 
being conducted upon ·licensed. premises· the Commi-ssioner said~ 

HThe que~3tion is not whether two different 
bus.inesses are conducted under the same .roof, 
but whether the premj_sos on which the con­
sumption license is exercised are subst2n­
tially separate and distinct from the prem­
ises on whic°h th0 delicatessen store is con­
ducteO.. It is a question of fact in each 
irtstance. YI _B£_Wismcr, Bulletin =//-39 :J Item 1¥11 o 

To the same effe9t are Re Ci!x_ of I~ilJ_ ville, BuJlotin 
/l35, Item iil5; EQ. City of Newark,· Bullr3t:ln =k:3[3, Item f/6~ 

In the instant case there is a solid partition whi.ch 
physically separates the licensed premises from the premises in 
which the drug business is being conducted. There are no means 
of physical communication betwc;en tho tvm rooms ·and in order to 
pass from one to the other it is necessary to go outside. A 

.solid partition rendered the premises entj.rely ~eparate and dis­
tinct in Sportl~md vs. Loder, BullGtin #·1.n, Item #·4 vvhore the 
Commissioner said: 

11 Thc solid partition without any access through 
it would render such premises entirely separate 
and distinct ·from the premises on the boardwalk 
vvi thin the principles. heretofort0 laid· down in 
§hapiro vs o. Trentonj· Bulletin =h·f34, Item =//:8; j_n 
the Millville case, Bulletin #35, Item #15; and 
in the City of NeW[l_rk, Bulletin 7;=38, Item =/r6, 
where it. vvas said:. 'whether a prohibited businuss 
is being conducted in or updn ihe licensed prem-
i.ses} ,'<vi11 depend on Vlhc:th2r the conduct of the 
respective businesses and their independence of 
1 oc~t1"on rnnde~rs tt1~n su"f·)st~n~i· 0 1 1 y'scip~rQtc~ 0 nd .L :..c .. '-' ~ 1 t,J.l .. c~ L., U. ...L '>- , '·• Ct. , .:..<. 

distinct.'tv 

The only distinction· between the partition declared 
sufficient in the ·sportland case :.md tk:;. t involved in the in­
stant co.se is that here the pD.rti ti on consists in part of gljss 
which permits ·an open view froru one store into the other. Al­
though glass permits· an op on view, nevcrtheles_s ,· glass is just 
as effecti~e to separate premises as is wood, steel· or plaster. 
This is pnrticuJ..arly so, where, as here, thG partition .for a 
distance of 6 feet from the floor contains no glass at all but 
consists of solid metal. The partitions 2re sufficient to ren~ 
der tho licensed promises subst2ntinlly separat~ nnd distinct 
from the premises in which the drug business is c:.1rried on. 

The action of the issuing authority is ~ffirmed. 

Dated: April 4, 1935 
Do FREDEHICK BURNET'!, 

Commissioner 
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8. APPELLATE DECISIONS - OWL DHUG CONL:Pl1NY VS o .c~LIZABETH 

OWL DRUG COAIPANY, 
Appellant 

-VS-

MUNICIPAL BOAHD OF ALCOHOLIC 
BEVERAGE CONTROL AND BOARD OF 
PUBLIC SORKS OF THE CITY OF 
ELIZABETH, 

Huspondonts 

) 

) 

) 

) 

) 

ON APFB~.AL 
CONCLU~3IONS 

K~nter & Kanter, Esqs., by Charles K2ntcr, Esq., Attorn~ys for 
A pp(;ll:~'..nt 

Edwnrd Nugent, Es~., Attorney for Rospondents 

BY THE COMMISSIONER: 

This is ~n uppe2l from tho denial of 2n upplicition 
for .Ct _plonci.ry retail cU.stribut:i.on 1iccn.sc for prern.is(::S lo­
c~1tcd .J.t #555 Westm:i.nstur AvcnuE::, Eliz.~.lbe:tlio 

Respondents ,J.3Sert the.t the ~1P~!lic:1tion vv~1s properly 
denJ..ed by virtuo ·of ~:m orcUnancc :.:.~clopt1:.:;d by the govurning body 
of the City of Elizabeth, ~nd r2~ding~ 

YYTh:it on cmd o.fter July lst 3 19~~4, virhcn n 
Plon~ry Rotnil Distribution License wider 
the provisions of tho Alcoholic Beverage 
Control Act is granted, the Licensee shall 
not be permitted to sell nny alcoholic 
beverages in or upon any premises in ~~1ich 
nny other morcnntilo busin0ss is carried on 
J.n this City. 17 

Appell~nt conducts ~ drug store on the premises sought 
to be licenst:~d and in conjunc;tion tb .. t.~rcwi th sells 211 the arti­
cles which o.ro commonly sold in a so-cc:lled drug store including 
sod2, ice--cream, c~mdy, cosmetics, rubber goods - but vv-hy con­
tinue the inventory - it is u miniature depQrtment store. 
Appellant argues, however, that the conduct of ~ drug store is 
a profession ::md not o. morco.ntJ..lc business. 

ThG phraso '1mcrcantilc businessH in its gcnera11y 
ncceptod sense, refers to the buying ~nd selling of goods and 
merch:::mdise,, or the deo.ling i.n the :purchase o.nd s:..1le of comrno­
di ties. Re !!J.:l.1§.U_~X.9ung, Bullutin f;:l±7, Item f/6 o The com­
pounding of prescriptions is, of course, not o. rn1Jrctt.ntile 
business" If th2t were all - if this wore 2n old f2shioncd 
phnrmacy - if o.ppe.lJ..o .. nt vvcre r1n D.potheczn7 D.nd nothJng more -
the dl".;cJ.sj_on here.in would be ju~;t the opposite. But thu s2le 
of candy, ice--cream, cosmetics !I rubber goods and tho like, 
clearly does constitute a mercantile business" Appellant does 
not confine itself to practice of ~ prof0ssion but conducts n 
mercantile business as wello It is therefore within the pro­
hibition of r~spondentsY ordinance. 

Appc-.;l.lo..nt claims that inasmuch {J.S it had c:. license 
for the period expiring J'une 30, 1934 ::md.. ho.s been left v1dth 
a stock of alcoholic beverages which it cannot sell because of 
its inability to receive a license ns a result of respondentsY 
ordinance thnt the ordinance confiscates appellant's property. 
This contention overlooks the fact th2t the Commissioner has 
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provided for the issuo.nce of speci.s.1 pormi ts to pE::rmi t liccm­
soes to dispose of alcoholic bcve~agos 2t the expiration of a 
li:cense. See Sl11.Q.2_RQYQrl}ing _ _tgg-""is S}10.nce __ of _~.J2Qcia:J..: permits 
.to d :t_~.2.Q§.Q._2f._ CL 1 c o_h o li.Q..._ b E~ v e J;Qg ci s __ n t _.&;x:pi r ~1 t j_ o IL.Qf _ _l_:1$. en.s e , 
Bµlletin #40, Item #13~ ·· . 

Appolldnt finally contends th~t respondents in denying 
appellant's applic~tion h2ve discrimincted 2gninst it because 
prior to the deni2l respondents issued licenses for premises on 
vvh:Lch other mcrcantilo businesses were conducted notwi thstc:..md­
ing the existence of t~e ordin2nceo· It points to three licenses 
issued, (a) to a partnership consisting of Edward Coplan and· 
Frnnk Sto.nnn~ (b) to one Trnubman, ::.nd (c) to Whelcm Drug Co. J Inc. 

The Copl.::m o..nd Stamm liconsu w.:1s issued upon ·the under­
standing that no other murco..ntiTe business would be conducted on 
the licensed premi.ses and the license ho.s since been surroridered 
because of th0 failure to comply with the ordinance. The Tro..ub­
man license wns testified to be for premises 8ntircly separnto 
and distinct from those in vvhich mE:rcC1.ntile business w::~s con­
ducted. The Whelan license has bobn considered in another opin­
ion filed this d:J.y vvherein it W'lS held tho. t the license wc.i.s pro­
perly issued because in fact no other morcc~ntile business w~1s 
being conducted upon the licEmscd premises. Owl Drug Coo vs o. 

Elizabeth, Bulletin #68, Item #7 o Appcll-~nt's-·claim of discrim­
ination is, therefore, without merit, pnrticulnrly since it re­
fused to comply with respondents' offer to grnnt ~ppellant's 
application in tho event appellant made ~ltcr2tions ~nd s6t up 
po_rti tions sirnil:lr to those made by Whelan Drug Coo 9 Inc o It 
thus nppe2rs tht1 t respondents h:::ve .:1pplied the ordin~mcG uniform­
ly~ 

The ::j_ct_ion of respondents is c:~ffirmsd o 

Dnted: April 4, 1935 
.D. FREDERICK BURNETT, 

Commissioner 

APPELLATE DECISIONS - SCIARROTTA VS. TRENTON 

JENNIE SCI.ARROTrrA, . 
Appells.nt 

-vs-

MUNICIPAL B01~ .. RD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, 

· · R0spondento 

) 

) 

) 

) 

ON iulPJi;AL 
CONCLUSIONS 

John H. Kafes, Esq., Attorney for Appellant 
Romulus~· Rima, Esq., Attorney for Respondent 

BY THE cmm:~ISSIONER: 

This·is the second or supplemental hearing upon an 
appeal from the denial of.appe1lant's appl:Lcation for a plenary 
retail consumption licensea 

At the original hearing on December 18, 1934, no one 
appeared on behalf of respondenL No rE~ason appearing why the 
application should be denied conclusiohs were filed (see Bulle­
tin #60, Item #12) ordering the issuance of a license to appel­
lant a 

Thereafter a petition was filed by the Board of Co~mis-
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sioner·s of the City· of Trenton, showing that the original 
t·espondent, l/Lunicipal Board of Alcoholic Bi:)verage Co_ptrol of 
Trenton, had been abolished on or about December l~, 19~4, and 
that the functions and duties of ~'iai.d Board had been assumed 
on said.date by the Board of Commissioners of the City of Tren-­
ton; that said Board of Commissioners had no notice in fact of 
the hearing. The petition prayed to have the case reopened to 
afford the Board of Commissioriers nn opportunity to be heard 
in opposi t:i.on to the application .. 

The Commissioner thereupon entered an order reopening 
the matter and setting the .same down for a supplemental hear­
ing on conditions 3 among Which the suppl.emental lwaring was to 
be confined to the.objections made by the original r~spondent~ 

At the supplemental hearJ.ng,. it appeared that appel--­
lant was neither a native born nor a naturalized citizen of 
the United St2tes but that she claimed citizen~hip on the basis 
of her husband'' s· naturalization vvhi.ch occurred on October 5, 
19230 . 

Some sixty years ago, Congress provided (Sec,. 1994, 
U.S.Rev.Stat. of 1874): 

"Any womo.n who is now or may hereafter be married 
to a citizen of the United Str:. tcs, and who might 
herself be lawfully rn1turalized shall be deemed 
a c i ti z en . ff 

· This provision remained in force until repealed on 
September 22, 1922J (42 Stat, 1022, c. 411, ·sec. 6~ 8 U.S.C~A. 
sec. 10). Section 2 of the repealing act, (8 U.S~C.A. sec~368) 
provided~ 

"Any woman who.marries a citizen of the UnJ.ted 
States after September 22, 192~, or any woman 
whose husband is naturalized after that date 
shall not become a citizen of the United States 
by reason of such marri~go or natu~alization; 
.>!..)U!. YI 
I\·" " • 

This provision was amended on May 24, 1934 3 (48 Stato 
797, c. 344, sece 4) to read: -

V1An alien who marrios a citizen of the United 
States aft0r May 24, 1934, or nn ali0n viliose 
hus~and or wife is naturalized after Mny 24, 
lmA, shall not become a citizen of the United 
States by reason of such m~rriage or natural­
ization; 1HH~. n 

_ Thus since Septembc-n'"' 2~:, 1922 a woman whose husband is 
naturalized does not thereby become 2 citizen of the United 
St.:ites. In o:rder to become such D. citizen· she must herself be 
naturalized. Accordingly, -nppellant did not become a citizen 
by renson of her husband's naturalization on October 5, 19S3. 
She thorofore remains an alieno 

. V!hilc this objection vw.s not o.mong the points raised 
by the original respondent and hence not within the scope of 
the supplemental he2ring, it did como to light ~nd hence the 
Commissioner 3 on hls. ovm. motion, must deny the license bec~.1use 
to order it issued now would be in contravention of Section 22 
of the Control Act which provides~ 
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n.No retail, LLcens~:: shail be issued to a natural 
pars.on 1mJ_ess he is a citizen of the United 
Stz:.te s ?HHH~. '1 

The appeal is therefo;ce d1smissedo 

D2ted: April 3, 1935 
Do FREDERICK BURNETT, 

Commissi.onor 

10.· RECTIFIEH'S LICENSE - SCOPE AND EFFECT - BOTTLING.AND SALE OF 
APPLE BRANDY MANUFACTURED UNDER PREVIOUS DISTILLERY LICENSE IS 

PERMiiSSIBLE UNDER RECTIFIER'S LICENSE 

Dear Sir:: 

We distilled all ·our raw material durin~ the winter of 
1933-34 under a plenary license and then, since we no longer 
had need for manufacturing, obtained a limited distiller·1's 
license to cover our bottling operations. We ·believe that 
this is not th~ proper license, yet do not wish 'to apply for a 
rectif:Ler'· s license as we do not rectify or blend oup product. 

We desire your opinion as to whether we hold the proper 
license to bottle our product distilled prior to .June 30, 1934 
or whether we should obtain a rectifiert:s 1icense, although we 
neither rectify nor blend our product, bli.t bottle it nstraightn •. 

Distilled Liquors Corporation, 
New Yorlc City. 

Gentlemen: 

Respectfully, 
DISTILLED LIQUORS CORPORATION 

W. H. Hildick, President 

April 4, 19255 

I have carefully considered your inquiry as to the 
proper typ~ of license you should hold under th~ foi1owing 
circumstances, 

Prior to June 30, 1934, you vrnre the holder of a plen­
ary distillery.license, during the continuance of which you 
manufactur,ed apple brandy in excess of sales. On June 30, 1934, 
you had on hand a quantity of apple brandy ·which you con tem-

· plated would meet yotir requirements for the forthcoming license 
year and your desire was not to manufacture but to bottle and 
sell the apple brandy. on hah?-. Unde~· date of June 30, 1934, you 
obtained, pursuant to an application theretofore filed, a lim­
ited distillery license wh1ch authorized you to manufacture not 
in excess of 10 ,ooo. gallons of alcoholic beverages distilled from 
fruit juices and to rectify, blend,· treat, mix and distribute 
your said productso 

The limited distillery license authorized you to bottle 
and sell 10,000 ga11ons of your apple brandy then on hand. Cf .. 
Bulletin #67, Item #So This license expired, however, upon your 
sale of 10~000 gallons of apple brandy and thereafter it became 
ess~ntial for you to obtain an additional license. Another lim­
ited. distillery license ~vould 2.uthorize you to pottle and sell 
an additional amount not in excess of the license.limit. If' 
your aggregate amount of sales would exc~ed the limit of such 
additional license, your interests would se~m to be.better 
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served by a rectifier and blender license. Bottling is in­
cluded a.mong the processes permitted by a roctific-.)r and blend .... 
er license;- it is not ossontinl that tho licensee rectify and 
blend his producto See Bulletin =)f7, Item ·#8; Bulletin i/fJ.5, 
Item =;¥4 o -A rectifier and blender li.censo wi.1.:L porrni t you., lu1der 
the rulihgs of the Commissioner in Bulletin #55, Items #4 arid 
#5, to bottle and c;ell apple brandy, manufactured prior to J·u1y 
1, 1934 under your plenary di.stillery license, dur]_ng the term 
of the license without limit as to amoun-L 

Our records disclose that you have filed. an application 
for a rectifior 2nd blender liconsoJ but have not Completed all 
statutory re~uisites pertaining theretoa Will you kindly do so 
forthwith. 

·very truly your~, 
D .. FREDEHICK BUHNETT, 

Commissionqr 

Nathan L. Jacobs, 
Chief Deputy Commissioner 

and Counsol 

llo SPECIAL PERMITS - SALE OF ALCOHOLIC BEVE.RAGES AT SOCIAL 
FUNCTIONS NOT ISSUABLE TO BOY SCOUTS 

Philip Dunn, Chairman, _ 
Menlo Park, No J. 

My dear Mro Dunn~ 

April 5, 19Z)5 

I have your applico.tion o.s Chairman of T'roop 1i~73, · Boy 
Scouts of ·America, of Menlo Park, for a Special Permit to sell 

. alcoholic beverages at ~ card party ~nd dance for the benefit 
of the Troop, on April 6th. 

The application discloses thit the Bay Scouts are to 
get the entire procQeds; that no alcoholic beverages will be 
sold or served to minors. On the other hnnd, it also appears 
that beer, wine and whj_skey are to bs sold; that minors are to 
be ~dlmi tted without being acco:mpcmicd by an adult o 

I am a great admirer of the Boy Scouts and the good work 
that they do, :J.nd vvould like to help thoir c.::~use along proper 
lines, but I will not grant any Special Permit for the dispensa­
tion of liqunr to you as their Chairman, for that is sub~tnntial­
ly a permit being given to the Boy Scouts thE;rnsel ves which, de­
spite the worthy objectj_vo, is quite unthinkable. 

If o.n entj_.rely distinct organi.zation of wt1ich the Boy 
Scouts ·are not members should apply f6r a permit for a social 

·function to be held for the benefit of the Scouts, at whj_ch the 
Scouts themselves would not be o.dmitted, thnt would. be an entire-
ly different question. · 

deniedo 
As it is, the application for the Speci2l Permit is 

Very truly yours, 
D~ FREDEBICK BURNBTT, 

Commissioner 
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APPELLATE DECISIONS - EISEN VS. PLAINFIELD 

ARNOLD EISEN, 
Appellant 

-VS-

) 

) 

CO~MON COUNCIL OF THE CITY )_ 
OF PLAINFIELD (UNION COUNTY), 

nespondent ) 

ON APPEAL 
CONCLUSIONS 

Avidan & Avidan, Esqs., by Alex. Avidan,, Esq., Attorneys for 
Appellant 

William Newcorn, Esq., Attorney for Respondent. 

BY THE COfoJvIISSIONER: 

This is an appeal from .the denial of an application for 
a plenary retail distribution license for premises located at 
#101 E. Front Street; Plainfield. 

Respondent in denying the application pur)orted to do so 
solely because in its opinion a sufficient number of plenary re­
tail distribution licenses had been issued in the city~ No ques­
tion was raised as to appellant's character, the suitability of 
the premises sought to be licensed or appellant's compliance with 
the statutory requirements pertaining to his npplicution. 

Pursuant to the provisions of Section 37 of the Control 
Act, respondent on September 7, 1934, by ordinance, limi te·d the 
number of plenary retail distribution licenses to be issued in 
Plainfield to twenty. This provision has not been repealed or 
amended. $eventeen such licenses have been issued. Accordingly, 
there are three vacancies. 

Under this ordinance an applicc:mt who is person~lly fit 
and whose premises are suitable and properly located should re­
ceive a license so long as the maximum number fixed by the ordin­
ance has not been issued. To deny it without cause against per­
son or place of appellant would be arbitrary and unreasonable. 
To deny it because of the opinion of an , issuing authority thnt 
a sufficient number of licenses have already been issued is im­
proper when that opinion conflicts with art ordinance.. The ordin­
ance, so long as it is in force, cannot be amended by opinion. 
A resolution will not suffice. American Malleables Co. vs. Bloom­
fielQ., 83 N.J.L. 728~ The orcUncmce may be cho.nged only by acts-­
nutic·e; publication; successive· readings-, opportunity to be---.heard-­
_of 1ike- forma-lity to those requisite to ·the enactment of the or=t­
iginal ordinance. 

If there had been no ordin2nce in effect, it would have 
been within the power of the Common Council of Plainfield to hnve 
declared and effectuated their limitation that no more licenses 
~hould be issued. This was done in Rumbnll vso Bernardsville, 
Bulletin #66, Item #9. Th2t would h2ve been equiv2lent to a. lim­
itation that no more than seventeen licenses should be issuedG 
But the trouble here is that the ordinance s2ys· that no wore than 
twenty licenses shall be issued~ The limitation attempted to be 
invoked in the instant case although subsequent in time to the 
ordinance is plainly in conflict with ito The ordin::.nce there­
fore governs. To sny tho.t tho municipality has ch::..:.nged its mind 
is not sufficient. It ho.s not changed its ordinance. When the· 
ordin:::nce wJ.s recently a.mended on Aprj_l 1st, the limltation of 
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twenty dJ.stribution licensees was left intact~ 

The ~ction of respondent is therefore reversed. 

·D~tcd: April 5; 1935 
D. FREDEHICK BUl~~NETT, 

CQrnrnissionor 

13. APPELLATE .DECISIONS. - SOSNOW DRUG COMPANY VS. FREEHOLD 

SOSNOW DRUG COMPANY,. ) 
Appellant 

) 

MAYOR AND COUNCIL OF THE ) 
BOROUGH OF' FREEHOLD, 

Respondent . ) 

-vs-

Appearances: 

ON APPEAL 
CONCLUSIONS 

Harry A. Sosnow, Esq., Attorney for Appellant. 
McDermo~t & Finegold, Esqs., by Max Finegold, Esq .. ,. Attorneys 

for Respondente 

BY .THE COMMISSIONER~ 

This is an appeal from the denial of an ap~lication for 
a plenary retail distribution license for )remises located at 
#2 West Main Street, Freehold. 

No question was raised as to the character of the per~ 
sons intert'.stod in appellant corporation,· the suitability of the 
premises sought.to be. licensed, or appellant's compliance with 
the statutory requirements pertaining to its applicationo, 

In denying the application, respondent gave no reasons, 
but at the hearing on this appeal sought to justify the deniai 
on the ground that the one distribution license which hQd been 
issued was sufficient. · 

The municipal ·resolution now in effect nrovides that 
"not more than tvm plenary retail distribution licenses be issued .. H 

One such .license has been.issued. Accordingly_ there is -one vacan­
cyo 

The situation is thus .similar to that in Eisen vs. Plain­
field; Bulleti-n 6s;· Item 12. The rnain differ0nce i.s thf~t the· limi­
tation ·or the· number of licenses J.n the Plain.field case wo.s deter­
mined by ordlnance whereas here it was fixeQ. by resolution. There­
fore, if the Freehold limiting resolution had b·2en amended by a 
later re.solution, . the difficul ti2s inherent ,in tho Plainfield co.se 
Would not app~ar. In that case) it was held that the Plainfield 
ordinance cotlld not be amended by a resolution but only by i l~ter 
ordinance of equal solemnity .. · In this case 3 ·the Freehold resolu­
tion could have been amended by a later resolution without any 
formality. The trouble; j_n this case is that tho Freehold resolu­
tion hns never bean amended but still stands on the books of tho 
munici,p~tli ty in full force '-"nd effect.. It could have. been 2mcmded 
even after.thb.appell~nt's application was filedc Franklin Stores 
vs. Elizabeth, Bullutin #61, Item-fl. It could have bGGri amcrided 
even ·O..s. lcitO as the d2y thc~t the ::ip:~)l:Lc~''.tion w~1s dcmiedo E:il!Qbo.11 
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vs. Bernardsv~Tle, Bulletin #66, Item i¥9,,., But the fact is. that 
the Freehold resolution was not amended and it never has been 
ame.nd-ed. It still stands of x·ecord.. Hence as long c:Ls the resol­
ution stands of record, the vncd:ncy can be filled Ct t any time 
des pi to th0 current op'inions p1'ioffored at. the hearing that a suf-­
ficient number of li.censos has been gr.2nted. It ·11i;:1y well be tho. t 
the members of the FrE;chold is suing body h[~d o.J.l thi.s i,n mind; 
but tho trouble is they did not express· i.t on the municipcil ro- -
cords o . It is. not thnt an act wLc.s done without propur for_taali ty, 
but ra thor thn t thcro wo.s no ,::~ct done n t c~ll o . So loi-1g as o. murti­
cipc,,li ty Tnaintains a resolution limiting the number of licenses 
of record o'r:t its books, that rc:.10lution is blnding not only on 
liccns8 applics-'.nts but also upon tho munieipn.11 ty · its elf. 

In this case a vacancy still exists. There is rio com­
plaint against the p~rson or tho place of the npplic2nt. It is 
but f:dr thcrcforG to fill tln t vaci~mcy. 

Othc;;r · rc:J.sons ·in support of tha dcnie.1 were set up in 
the answer but no proof tha~eof was introduced and therefore such 
mntt0rs will not be considered. 

The action of rGspond0nt is thoruforc reversed on condi­
tion that· the fee heretofore returned to nppollunt be repaid to 
the municip'.llity prior to the issuance of thG license. 

Dated: ·April s, 1935 Commissioner 


