STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

744 Broad Street, Newark, N. J.

BULLETIN NUMBER 68 April 6, 1935
1. APPELLATE DECISIONS - HICKEY VS. LOPATCONG

EDWARD C. HICKEY, )

Appellant
~VS—-
- ON APPEAL
THE TOWNSHIP COMMITTEE OF ) - CONCLUSIONS

THE TOWNSHIP OF LOPATCONG
(WARREN COUNTY),
Respondent

F. J. Kingfield, Esq., Attorney for Appellant
Herbert W. Palmer, EHsq., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the denial of an application for
a plenary retail consumption license for premises located on the
Washington Highway between Sixth Street and Red School House
Lane, Morris Park, Lopatcong Township.

Respondent contends the application was properly denied
because the premises sought to be licensed are located in a resi-
dential neighborhood and the issuance of a license therein is op-
posed by a great number of residents.

It has been held that a municipal issulng authority may
propcrly refuse to issuc a licensc for prcmises located in a
residential neighborhood. Vannozzi vs. Trenton, Bulletin #35,
Ttem #7; Apgar vs. Tewksbury, Bulletin #66, ltem #2. The Town-
ship of Lopatcong is an agricultural community with a population
of approximatcly 1269. Between 200 and 300 persons reside in
Morris Park which is one of the two centers of population in the
Township and i1s residential in character. The only industry in
the vicinity, besides a few local stores, 1s a silk factory ap-
proximately 1000 feet from appellant's premises. Appellant ad-
mitted his premisces are located in 2 strictly rcsidential neigh-
borhood. Many residents of this section of the Township objected
to the granting of appellant's application. These objcetions,
coupled with thce residential nature of the community, rcasonably
sustain the denial of the application. Apgar vs. Tewkgbury, supra.

_ Appellant claims that respondent discriminated ageinst him
because threce licenses were issued in the Township prior to the
denial of his application. It appcars, however, that these thrce
licenses were issued for premises located in farming neighborhoods
along public highways and not in either of the two centcrs of pop-
ulation in the Township or in a residential ncighborhood. Appel-

ant's claim of unreasonable discrimination is, therefore, un-
sound in fact.

The action of respondent is affirmed.

: D. FREDERICK BURNETT,
Dateds April 2, 1935 Commissioncr

Wy

N f o
New Jeresy State Library
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2.  FOREIGN DEALERS - RULES GOVERNING TRANSPORTATION INTO
NEW JERSEY - SALESMEN

) ~ CODE AUTHORITY
ALCOHOLIC BEVERAGES. IMPORTING INDUSTRY
Washington, D. C. ‘

D. Fredcrick Burnett, Commissioner.
Dear Sir:

A number of questions have come to the attention of
s office and I shall appreciate it very much if you will

hi
et us have your oplnion on them.

t
1
1. May an importer, wholesale liguor dealer, or man-
.ufacturer located outside the state of New Jersey solicit busi-
ness in New Jorsey without taking out a stote license or county
license of any sort and without the payment of a. stite or county
. license. fee? '

2. May an importer, wholesaler, or manufacturcr lo-
cated outside thée state of New Jerscy ship alcoholic beverages
into the state of New Jorscy without having had issued to him a
state or county license of scme sort? ~

3. May an importer, wholesu:ler, or manufs Jcturer - located
outside the state of New Jersey sell to consumers in the state
of New Jersey or must he scll only to distributors and/or vendors?

4, Is there any restriction imposed upon an importer,
wholecsaler, or manufacturcer soliciting business in 2l1coholic bev-
crages by mail from persons located within the state of New Jersey?

5. Is a license required for salesimcn employed by an im-
porter, wholcsaler, or manufacturer located vutside the state of
- New Jersey who solicits business in the state of New Jerscy?

6. Are thore 1ny rbstrlctlonc imposed by the stote of
New Jersey on an importer, wholesaler, or manufacturcr located
outside the state of New J;rsey regarding shinments of 2lcocholie
beverages by the Iatter to pcrsons (cvn%ubvrs, dlstrlhutors, or
vendors) in the state of New Jersey if an order for alcoholic
beverages has been placed by the person located w1th1n the state
of New Jersey with the shipper locuted outside the state?

I shall be very grﬂtoful to you, indeed, for your oninions
on the questions above. Innunmcrable guestions c onceerning the laws
and regulations of the state of Nuh Jersey heve been dirceted to -
this office but so far we have not been able to reply to then
satisfactorily, thereforc your answers to the above questions will
bec of very o tcrlal aild to us.

Very truly yqufs,
HaRRY L. LOURIE
Executive Sceretary

Morch 27, 1935
Harry L. Lourie, Executive Sccretary,
~Code Authority, alecholic Beverages lmporting Industry,
Washington, D. C. ' '

Dear Sir:=



BULLETIN NUMBER 68 - SHEET 43

: I have considered the inguirics sct forth in your
lotter of March 14th, and they are herewith answered seriatims

(1) 4 foreign dealer or manufacturer may deal with
licensed New Jersey wholesalers and manufacturers, but may not
otherwise do business in New Jersey without first obtaining a
proper New Jersey license. ’

(2) Under the rules governing the transportation of
alcoholic bheverages into New dersey, o copy of which, together
with modifications, 1s enclosed, a foreign dealer may ship al-
coholic bheverages to licensed New Jersey manufacturers and
wholesalers through licensed transporters.

(8) ‘A foreign dealer not holding a New Jersey license
may not sell to consumers. Aside from limited wincries and
State beverage distributors, only licensed retailers may sell
to consumers. :

(4) No regulations with respect to mail advertising
have as yet bheen promulgated.

(5) Salesmen, as such, 2re not licensed in New Jersey,
although there is 2 bill pending befor« the legislature re-
quiring salesmen to he licensed. A sclesman cmployed by a
licensce is entitled to solicit sales on behalf of his employ-
er to the extent permitted by the license. .

(6) The regulations referred to in answer to your in-
quiry #2 meke no distinctions based upon the place where the
order is taken. Regordless of where the order is token, the
foreign dealer may not ship alcoholic beverages to New Jersey
excent to liecensed wholesalers and manufacturcrs through a
licensed transporter. '

I anticipate that further regulations will be promul-
gated shortly with respect to solicitation by foreign declers
in this State. Upon the promulgaition of any such regulations,
I shall be pleased to advise you.

Very truly yours,
D. FREDLRICK BURNETT, -
Commissioncr
By:
Nothan L. Jacobs,
Chief Deputy Commissioner
and Counsel

NEW TEGISLATION - POISONED ALCOHOL

Chapter 138 of the laws of 1935, anproved by the Governor
March 26, 1935, effective immediately, mekes it o misdemconor
(which means that it is punishoble by three (3) ycars imprison-—
ment or & fine not exceeding one thousand dollurs ($1000.00) or
both) to manufacture, transport, sell or possess zlconolic bev—
erages containing poisonous substances.

Herewith is the complcte text:
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Supplement to an act entitled "An act for the punishment of
crime" (Revision of 1898), approved June fourteenth, one
thousand eight hundred and ninety-eight.

BE IT ENACTED by_the Senate and General Assembly of the
State of New Jersey:

1. Any person, corporstion, partnership or wmember of any
associztion or any agent, servunt or employee of uny person,
corporation, partnership or member of any association who
shall manufacture, transport, possess, sell, barter, give
away, furnish or otherwise dispose of any alcohol for in-
ternal consumption, ony whiskey, gin, brandy, wine or any
other 21lcoholic beverage of any nature whatsoever .containing

dients of any description whatsoever which, if taken inter-
nally, will injuriously affect the health or bodily condi-
tion of any persgon or which will cause the death of ony per-
~son shall be guilty of a2 misdemeanor.

2. This act shall take effect immedintely.

NEW LEGISLATION - POISONED ALCOHOL }
Chapter 139 of the laws of 1935, approved by the Governor
March 26, 1935, effective immediztely, makes it a high misde-
meanor punishable by ten (10) years imprisonment at hard labor
or 2 fine not exceeding two. thous:nd dollars ($2000.00) or both,
to sell poisoned liguor causing death or serious injury.

Herewith 1s the complete text:
Supplement to an act entitled "An act for the punishment of

crime" (Revision of 1898), assroved June fourteenth, one
thousand eight hundred and ninety-eight.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. Any person, corporation, partncrship or member of any
association or any agent, servant or employee of any person,
corporation, partnership or member of any association who
shall have sold, bartered, given away, furnished or other-
wise disposed of to any person whatsoever any alcohol for
internal consumption, whiskey, gin, brandy, wine or any other
alcoholic beverage of any nature whatsoever containing any
poisonous chemical or chemicals or any poisonous ingredients
of any description whatsoever which shall have caused serious
injury to the health or bodily condition of any person or
shall have caused the death of any person shall be guilty of
a high misdemeanor and shall be punishable by a2 fine of not
‘exceeding two thousand dollars ($2,000.00), or imprisonment
at hard labor or otherwise not exceeding ten years, or both.

£. Nothing in this act is intended to diminish, alter or
in anywise change or in anywise affect the provisions of
section one hundred and six, the provisions of section one
hundred znd seven, the provisions of section one hundred and
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eight, the provisions of sectlon one hundred and nine of

"An act for the punishment of crimes® (Revision of 1898),
chapter two hundred and thirty-five, Pamphlet Laws one
thouszand eight hundred and ninety-eight, or any amendments

or suppleménts to section one hundred and six, section one
hundred and seven, section one hundred and eight, section _
one hundred and nine of "An act for the punishment of crimes'
(Rcv151on of 1898) chapter two hundred. °nd thirty-five,
Pamphlet Laws one tnousand eight hundred wnd ninety-clght.

&. This zct shall take effect iumediately.

5. o NEW REGULATIONS - POISONED LIGUOR

Where o bootlegger sells poisoned liguor, he should be
punished to the very limit of the law. Where a licensee sells
poisoned bootleg liquor; not only should he be prosecuted crim-
inally but the cloak of legality under which he .operates should
a2lso be removed. Revocation, in such cases, should follow as
2 matter of course. Accordingly, the following regulation is
promulgated, effective immediately:

(1) No licensee shall manufacture, tronsport, possess,
sell, barter, give quy, offer for sale or furnish any alcoholic
beverage adulterated with methanol, 1k¢101ds, acetone, phecnols,
formaldehyde, 1sopropyl alcohol or other poisonous suoqt°nce
whatsoever.

(2) ‘Violation of this regulation sholl be cause for revo-

Commissioner

cation.

Dateds April 3, 1935

' 6. APPEALS - PROCEDURE - APPELLANT NEED NOT BE REPRESENTED BY COUNSEL

- March 25, 1935
My dear Mr. Burnett

Relative to the appecl frow the :.ction of the Board of
Commissioners of Trenton in granting St.Stephens Club a licenset

. Can a layman 1n our church preparée the papers for appeal
‘without violating any courtesy or law pertaining to legal profes-
sion? As a matter of-fact we want to avoild any expense to the
chufch if p0551b1e

Can a member of the church or the pastor represent the
church ot the appeal ho¢rlng9

Very truly yours,
Ge M. RILEY
Kinister -

: ‘ April 3, 1935
Rev. G. M, Rlley
Calvary Baptist éhurch
Trenton, N. J.
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Dear Sir:
T have your letter of lMarch £5th.

Section 19 of the Control Act provides that where a
municipal issuing authority issues o license, any taxpayer or
other aggrieved person opposing its issuance may, within 30 days
thereafter, appeal to the Commissioner. Since the action sought
to be reviewed in this matter was taken on March 8th, a notice
and petition of appeal must be filed with this Department and
copies thereof served upon the issuing authority and the licensee
on .or. before April 8th. ‘

There is no requirement in the 2ct or in the rules of
this Department thnt an appellent be represented by counsel. The
Practice Act provides thot "no person, cxcept in his own case or
in the case of an infant, shall be permitted to appeor and pro-
secute or defend any action in any court unless he is a licensed
attorney at law of the Supreme Court of this State, who shall be
under the direction of the court in which he acts. & C.5. p.4055,
Under this provision, an individusl may prosecute hlS own cause in
a proceeding before a court, but 2 corporation must act through an
attorney at law. See Black & White Operating Co. Vs, bvogb“rt
107 N.J.L. 63 (E. & A, 1930), -

Proceedings before an administrotive body, such os this
Department, are not, however, proceedings in o court within the
meaning of the foregoing stotutory provision. Furthermore, ap-
pearance before an administrative tribuncl is not the fproctice
of law". Sece Crokcr National Fire Co. ve. Harlem Works Co.,

132 N.Y.Misc. 687, 280 N.Y.S. 670 (1927); Traffic Bureau vs.
Haworth Marble Coo, ﬂO Ohio App. 855, 178 N.E. 703 (1951), Ad-
ministrative tribunals are, by their very nature and purpose,
less formal than courts of law. This is generally accepted to

be one of their advantages and taroughout his administration the
Commissioner has sought to simplify the conduct of apnpeals to the
end that 2n 2g8gricved person will obtain 2 hearing ond determina-
tion without delay, technicality or expense

A notice nnd petition of oppeal setting forth the facts
vertoining to the action sought to be reviewed must, of course,
be filed with the Department in order to institute the proceed-
ings. For your convenience, forms of such notice and petition of
appeal are enclosed, together with rules governing uppeals. TFol-
lowing the filing of a notice and petition of appeal, notices of
hearing are sent to the interested parties ond thereafter 2 heor-
ing is held 2t the offices of this Dopu_tmpnt. 4t the heoring all
materinal facts should be introduced so thot the Commissioner will
be furnished with an adoqu:te basis for the proper determinstion
of the controverted issue. An attorney is not necessary in con-
nection with any of the foregoing, although his truining, exper-
ience and familisrity with such oLocechngs would undoubtedly be
of assistance.

Accordingly, it is thc ruling of the Commissioner that an
individual and 2 corporation, through its officers, may prosecute .
their own respective apneals without an attorney at law.

Very truly yours;
D. FREDERICK BURNLTT
Commissioner
Bys
Nathon L. Jacobs,
Chief Deputy Commissioner
and Counsel
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7. APPELLATE DECISIONS - OWL DRUG COMPANY VS, ELIAABBTH
AND WHELAN DRUG CO., INC..

OWI, DRUG COMPANY,
Appellant
-Vs- '

ON APPEAI

'MUNICIPAL BOARD OF ALCOHOLIC |
| CONCLUSIONS

BEVERAGE CONTROL, BOARD OF
PUBLIC WORKS OF THE CITY OF
ELIZABETH and WHELAN DRUG CO.
Inc.,

I N e N

Respomdents.

Kanter & Kanter, Esqs , by Charles Kanter, Esq., Attorneys for
J Appellant
, Edward Nugent Esq., Attorney for Respondents, Mun1c1oa1 Board
" of Alcoholic Beverage Control and Board
' : of Public Works of the City of Elizabeth
Abe J. David, Esq., Attorney «for Respondent, Whelan Drug Co.,Inc.

BY THE COMMISSIONER:

ThlSAIS an appeal from the issuance of a olenary retail
distribution license to Whelan Drug Co., Inc. for premises lo-
cated at 12163 E. Grand Street, Elizabeth.

Appellant contends that .the license was improperly o
issued because in violation of an ordinance enacted by the gov—
ernlng body of the City of Elizabeth reading:

"That on and after July 1st, 1954, when a plenary
retail distribution license under the provisions
of the Alcoholic Beverage Act is granted,; the
licensee shall not be permitted to sell any alco-
holic beverage in or upon any premises in which
any other mercantile bu31ness 1s carried on in
this City.m

This ordinance was adopted pursuant to Section 13 (3) of the
Control Act which deals Wlth plenary retail distribution licen-
ses and provides:

3et¢the governing board or body of each munici-
pality may, by ordinance, enact that on and
after July first, one thousand nine hundred and
thirty-four, this license shall not be issued
to permit the sale of alcoholic beverages in or
upon any premises in which any other mercantile
business 1s carried on."

Respondent, Whelan Drug Co., Inc. conducts a drug
business in a corner store at the intersection of East Grand
and Broad Streets, Elizabeth known as 125 Broad Street, at
which it had a distribution license for the period expiring
June 30, 1934. After the enactment of the above ordinance, the
drug company partitioned off a portion of this store and con-
structed a seyarate entrance fronting on Fast Grand Street and
known as 6z East Grand Street which are the premises present-
1y 1lcensed The partitions consist of metal for a distance of
6 feet from the floor, above which is transparent glass set in-
metal frames reaching to the ceiling. There are no doors lead-
ing from the licensed premises to the drug store. The only en-
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trance and exit 1s a door opening on the street.

Appellant contends that the partitions do not effectu-
ale 5eparate the licensed premises from the drué store; that
“they are in substance part of the drug store and hence the 1li-
censed premises are not devoted exclusively to thc sale of al-
coholic beverages.

If this is true in fact, appellant's conclusion is
sound. ‘

In considering whether another mercantile business was
being conducted upon llcensed ‘premises the Commissioner said:

- NThe guestion is not whether two different
businesses are conducted under the same roof,
“but whether the premises on which the con-
sumption license 1s exerciscd are substan-
tially separate and distinct from the prem-
ises on which the delicatessen store 1s con-
ducted. It is a question of fact in each
instance.” Re Wismer, Bulletin #%9, Item #11.

To the same effect are He City of Killville, Bulletin
#35, Item #15; Re City of Newark, Bulletin #38, Item #6,

In the instant case there is a solid partition which
physiCQ1ly Sep%rqtes the licensed premises from the premises in
which the drug business is being conducted. There are no means
of physical communication between the two rooms and in order to
pass from one to the other 1t 1s necessary to go outside. A
.so0lid partition rendered the premises entirely separate and dis-—
tinct in Sportland vs. Loder, Bulletin #41, Iten #4 where the
Comm1851ongr saids

"The solid partition without any access through
it would render such premises entirely separate
and distinct from the premises on the boardwalk
within the principles heretofore 1laid down in
Shapiro vs. Trenton, Bulletin #34, Item #8; in
the Hillville case, Bulletin #35, Item #15; and
in the City of Newark, Bullctin %8, Item v6
where it was saids: 'whether & pfohlolted bu51ncss
is being conducted in or upon the licensed prem-—
ises, will depend on whether the conduct of the
respective businesses and their independerice of
location renders them substantially separate and
dlstlnct T :

The only distinction between the partition declared
sufficient in the Sportland case and that involved in the in-
stant case is that here the partition consists in part of gldss
which permits an open view from one store into the other. Al-
though glass permits an open v1um5 HQVLTthLlOSS, glass is just
as effective to separate premises as 1s wood, steel or plaster.
This is particularly so, where, as here, the partition for a
distance of 6 feet from the floor contains no glass at 211 but
consists of solid metal. The partitions zre sufficient to ren-
der the licensed premises substontially separate and distinct
from the premises in which the drug business is carried on.

The action of the issuing authority is affirmed.

, ‘ D. FREDERICK BURNETT,
Dated: April 4, 1935 Commissioner
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8. APPELLATE DECISIONS - OWL

DRUG COMPANY VS, BLIZABETH
OWL, DRUG COMPANY, )
Appellant
~V S )
MUNICIPAL BOARD OF ALCOHOLIC ) ON APPEAL
BEVERAGE CONTROL AND BOARD OF CONCLUSIONS
PUBLIC WORKS OF THE CITY OF )

ETLIZABETH,
Respondents )

Kanter & Kanter, Esgs., by Charles RKanter, &sg., Attorneys for
Appellont
Bdward Nugent, Esy., Attorney for Rospondents

BY THE COMmISSIONER:
This is an appecl frowm the denial of an olication

for & olenary retaill distribution license for premises lo-
cated at #5565 Westminster Avenue, Blizabeth.

Respondents assert that the apslication was properly |
denied by virtue -of =n ordinance zdopted by the governing body
of the City of Elizabeth, and rcading:

"That on and after July lst, 1994, when 2
Plenary Retail Distribution Liconse under
the provisions of the Alcoholic Beverage
Control Act is granted, tihc Licensee shall
1ot he permitted to sell any alcoholic
beverages in-or upon any premises in which
any other mercantile business 1s carried on
in this City."

Apnellant conducts =2 drug store on the premises sought
to bhe 1icens¢d and in conjunction therewith sells 2ll the arti-
cles which 2arce commonly sold in a so-called drug store including
soda, ice-cream, candy, cosmetics, rubber goods - but why con-
tinue the inventory - it is a miniature dcpartment store.
Appellant argues, however, that the conduct of 2 drug store is
a profession and not a mercantile business.

The phrase Y"mercantile business? in its generally
accepted sense, refers to the buying =2nd selling of goods and
merchandise, or the dealing in the purchase and sale of commo-
dities. Re Hillery & Young, Bulletin #47, Item #6. The com-
pounding of prescriptions is, of course, not a morcantile
business., If that were all - if this werce on old fashioned
pharmacy - if appellant wcre an apothecary and nothing more -
the decision hereln would be Jjust the opposite. But the sale
of candy, ice-cream, cosmetics, rubber goods and the like,
clearly does constitute & mercantile business. Appellant does
not confine itself to practice of o profession but conducts a
mercantile business as well. It is therefore within the pro-
hibition of respondents! ordinance.

Appelliant claims that inasmuch as it had o license
for the period expiring June 30, 19344 and has been left with
a stock of alcoholic beverages whlch it cannot sell because of
its inability to receive a license as a result of respondents!
ordinance that the ordinance confiscates appellant's property.
This contention overlooks the fact that the Commissioner has



BULLETIN NUMBER 68 : CSHEET #10

provided for the issuance of special permits to permit licen-
seces to dispose of alcoholic beverages ot the cxpiration of a
license. ©See Rules governing the issuance of special permits
to dispese of alcoholic beverages at expiration of license,
Bulletin #40, Item #13. f ‘

Appellant finally contends that respondents in denying
appellant's application hove discriminated cgainst it because
prior to the denial respondents issucd licenses for premlses on
which other mercantile businesses were conducted notwithstand-
ing the existence of the ordinance. It points to three licenscs
issued, (a) to a partnership consisting of Edward Coplan and
Frank Stamm, (b) to one Traubman, and (c¢) to Whelan Drug Co.,Inc.

The Coplan and Stamm licensce was issued upon the under-
standing that no other mercantile business would be conducted on
the licensed premises and the license has since been surrcndered
because of the failure to comply with the ordinance. The Traub-
man license was testified to be for premiscs entirely separate
and distinct from those in which mercantile business was con-
ducted. The Whelan liccense has been considered in another opin-
ion filed this day wherein it was held that the license was pro-
perly issued because in fact no other mcrcantile business was
being conducted upon the licensed premises. Owl Drug Co. vs.
Elizabeth, Bulletin #68, Item #7. Appellint's claim of discrim-
ination is, thercfore, without merit, particularly since it re-
fused to comply with respondents! offcr to grant anpellant's
application in the event appellant made alterations ond set up
partitions similar to those made by Whelan Drug Co., Inc. It
thus appears that respondents have applied the ordinance uniform-

1y
The action of respondents is cffirmed.
- | . D. FREDERICK BURNETT,
Dated: april 4, 1935 Commissioner

APPELLATE DECISIONS - SCIARROTTA VS. TRENTON.

JENNIE SCIARROTTA, , )
Appellant
-vs- ' ) :
ON ACPEAL
MUNICIPAL BOARD OF ALCOHOLIC ) 7 CONCLUSIONS
BEVERAGE CONTROL OF TRENTON, ' :
= Respondent. )

John H. Kafes, Esqg., Attorney for Appellant
Romulus P. Rimo, Hsq., Attorney for Respondent

BY THE COMMISSIONER:

: This is the second or supplemental hearing upon an
appeal from the denial of appellant'!s application for a plenary
retail consumption license.

At the original hearing on December 18, 1934, no one
appeared on behalf of respondent. No reason appearing why the
application should be denied conclusions were filed (see Bulle-
tin #60, Item #12) ordering the issuance of a license to appel-
lant. »

Thereafter a petition wes filed by the Board of Cowmis-
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Lo

sioners of the City of Trenton, showing that the original
respondent, Municipal Board of Alcoholic Beveragé Control of
Trenton, had been abolished on or about December 14, 1944, and
that the functions and duties of said Board had been assumed

on said date by the Board of Commissioners of the City of Tren-
ton; that said Board of Commissioners had no notice in fact of
the hearing. The petition prayed to have the case reopened to
afford the Board of Commissioners an opportunity to be heard

in opposition to the appllc tion.

The Commissioner thereupon entered an order reopening
the matter and setting the same down for a supplemental hear-
ing on COﬁdTLlOHS, among wnich the supplemental hearing was to
be confined to the objections made by the original respondent.

At the supplemental hearing, it appeared that appel-
- lant was neither a native born nor 2 naturalized citizen of
tﬂe United Statss but that she claimed citizenshin on the basis
 her husband's naturallaatlop which occur red on October 5,
1920.

Some sixty years ago, Congress orov1aed (Sec. 1594,
U.S.Rev.Stat. of 1874):

"Any woman who 1s now or may hereafter be married
to & citizen of the United States, and who might
herself bc lawfully rwaturalized shall be deemed
a citizen. :

: : ThlS provision remained in fo ce until repealed on
September 22, 1922, (42 Stat. 1022, c. 411, scc. 65 8 U.5.C.A.
sec. 10). Section £ of the repcallng act, (8 U.S C.Ah‘scc 568)
provided:

"Any woman who marries a citizen of the United

T States after September 22, 192L, or any woman
whose husband is naturalized after that date
shall not become a citizen of the United States
by reason of such marriz ge or naturalization;

W3

o This provigion was amended on May 24, 1984, (48 Stat.
797, ¢. 344, sec. 4) to read:

"An alien who marrics a citizen of the United
States after May L4, 19354, or an alien whose
husband or wife is nthWﬂ]iZLd after May &4,
1954, shall not become a citizen of the Unlted
States by reason of such marriage or natural-
ization: s, 0

Thus since Deptembor c, 1922 a woman whose husband is
naturallaea does not thereby become 2 citizen of the United
States. In order to become such a citizen she must herself be
naturalized. Accordingly, ~upoell nt did not become 2 citigen
by reason of her husband!s naturalization on October 5, 1940.
She thercfore remains an alien.

While this OOJLCthﬂ was not among the points raised
by the original respondent and hence not within the scope of
the supplemental hearing, 1t did come to light and hence the
Commissioner, on his own motion, must deny the license because
to order it issued now would be in contravention of Section 2%
of the Control Act which provides:
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104

"No retail license shall be issued to a natural
person unless he is a citizen of the Dnited
Stateg e N

The appeal is therefore dismissed.

D. FREDERICK BURNETT
Dated: April 3, 1935 A | Commissioner

RECTIFIER'S LICENSE - SCOPE AND EFFECT - BOTTLING AND SALE OF
APPLE BRANDY MANUFACTURED UNDER PREVIOUS DISTILLERY LI“LNSE IS
PERMIBuIBLL UNDER RECTIFIER'S LICENSE

Dear Slr:

We distilled all our raw material during the winter of
1933-34 under a plenary license and then, since we no longer
had need for manufacturing, obtained a limited distiller?®s
license to cover our bottling operations. We believe that
this i1s not the proper license, yet do not wish to apply for a
rectifierts license as we do not rectify or blend our product.

We desire your opinion as to whether we hold the proper
license to bottle our product distilled prior to June 30, 1954
or whether we should obtain a rectifier'ts license, although we

- neither rectify nor blend our product, but bottle it "straight?.

Respectfully,
DISTILLED LIQUORS CORPORATION
W. H. Hlldlck President

: April 4, 1985
Distilled Liquors Corporation,
New York City.

Gentlemen: | Att: W.H.Hildick, Pres.

I have carefully considered your inquiry as to the
proper type of license you should hold under the following
circumstances.

Prior to June 30, 1904, you were the holder of a plen-
ary distillery. license, Qurlng the continuance of which you
manufactured apple brandy in excess of sales. On June 30, 1934,
you had on hand a quantity of apple brandy which you contem—

‘plated would meet your recuirements for tThe forthcoming license

year and your desire was not to manufacture but to bottle and
sell the apple brandy on hand. Under date of June 30, 1934, you
obtained, pursuant to an application theretofore flled a ]1m—
ited dlStllleV license which authorized you to manufacture not
inexcess of 10,000 gallons of alcoholic beverages distilled from
fruit juilces dﬂd to rectify, blend, treat, mix and distribute
your said products. : : '

The limited distillery license authorized you to bottle
and sell 10,000 gallons of your apple brandy then on hand. Cf.
Bulletin #67 Item #8. This license expired, however, upon your

sale of 10, OOO gallons of apple brandy and thereafter it became
esséntial for you to obtain an additional license. Another lim-
ited distillery license would authorize you to bottle and sell
an additional amount not in excess of the license limit. If’

_ your aggregate amount of sales would exceed the 1Jm1t of such

additional license, your interests would seem to be better



BULLETIN NUMBFH 68 SHELT #13

11.

served by a rectifier and blender license. ©pottling is in-
cluded among the processes permitted by a rectifier and blend-
er license; it is not cssential that the licensee rectify and
blend his product. See Bulletin #7, Item #8 Bulletin #55,

Item #4. A rectifier and blender license 1!1 permnit you, uhder
the rulings of the Commissioner in Bullotln #b5, Items #4 and
#5, to bottle and sell apple brandy, munufactured prior to July
1, 1954 under your plenary distillery license, during the term
of the license without 1imit as to amount.

Our records disclosc that you have filed an application
for a rectifier and blender license, but have not completed all
statutory requisites pertaining thereto. Will you kindly do so
forthwith. :

Very truly yours,
D. FREDERICK BURNETT,
Commissioncr
By: .
‘Nathan L. dJacobs,
Chief Deputy Commissioner
and Counscl

SPECIAL PERMITS - SALE OF ALCOHOLIC BEVERAGRS»AT SOCTAL
FUNCTIONS NOT ISSUABLE TO BOY SCOUTS
: April 5, 1955
Philip Dunn, Chairman,
Menlo Park, N, J.
My dear ¥r. Dunn:

I have your application as Chairman of Troop #75, Boy
Scouts of "America, of Menlo Park, for a op¢pidl Permit to sell

alcoholic heverages at & card party and dance for the benefit

of the Troop, on April 6&th.

The application discloses that the Bay Scouts are to
get the entire proceeds; that no alcoholic bheverages will be
sold or served to minors. On the other hand, it also appears
that beer, wine and whiskey are to be sold; that minors are to
be &€fmitted without being accompanied bj an adult.

I am a great admirer of the Boy Scouts and the good work
that they do, and would 1like to help their cause along proper
lines, but I will not grant any 5pp0111 Permit for the dispensa-
tion of liquor to you as theilr Chairman, for that is substantial-
ly a permit being given to the Boy Scouts themselves which, de-
spite the worthy\objective, is duite unthinkable.

If an entlrely distinct organization of which the Boy

-Scouts are not members should apply for a permit for 2 social
“function to be held for the beneflt of' the Scouts, at which the

Scouts themselves would not be admitted, that would be an entire-
ly different question.

As it is, the application for the Special Permit is
denied. ' :

Very truly yours,
D. FREDEXICK BUhNETL
Comm1851oner
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1g. APPELLATE DECISIONS - EISEN VS. PLAINFIELD
ARNOLD EISEN, )
4 Appellant
-Vs- )
_ ON APPEAL
COIHON COUNCIL OF THE CITY ) CONCLUSIONS
OF PLAINFIELD (UNION COUNTY),
Kespondent )

Avidan & Avidan, Esqgs., by Alex. Avidan, Esq., Attorneys for
Appellant
WlLllam Newcorn, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

This is an appeal from the denial of an application for
a plenary retail distribution license for premises located at
#101 E. Front Street, Plainfield.

Resnondent in denying the appliczation purnorted to do so
solely because in its opinion a sufficient number of plenary re-
tail distribution licenses had been issued in the city. No gues-
tion was raised as to appellant's character, the suitabllity of
the premises sought to be licensed or appellant's compliance with
the statutory requirements pertaining to his application.

Pursuant to the provisions of Section 37 of the Control
Act, respondent on September 7, 1934, by ordinance, limited the
nunber of plenary retall distribution licenses to be issued in
Plainfield to twenty. This provision has not been repealed or
amended. Seventeen such licenses have been issued. Accordingly,
there are three vacancies.

Under this ordinance an applicant who 1s personally fit
and whose premises are suitable and properly located should re-
ceive 2 license so long as the maximum numper fixed by the ordin-
ance has not been issued. To deny it without cause against per-
son or place of appellant would be arbitrary and unreasonable.

To deny it because of the opinion of an: issuing authority that

a sufficient number of licenses have already been issued is im-
proper when that opninion conflicts with an ordinance. The ordin-
ance, so long as 1t is in force, cannot be amended by opinion.

A resolution will not suffice. American Malleables Co. vs. Bloom-
field, 83 N.J.L. 728. The ordinunce may be changed only by acts--
nﬁtlce, publication; successive readings; opportunity to be~heard--
of iike formallty to those requisitc to the enactment of the or=
iginal ordinance.

If there had been no ordinance in effect, it would have
been within the power of the Common Council of Plainfield to have
declared and effectuated their limitation that no more licenses
should be issued. This was done in Bumball vs. Bernardsvilie,
Bulletin #66, Item #9. That would have been equivalent to a lim-
itation that no more than seventeen licenses should be issued.

But the trouble here is that the ordinance says that no wmore than
twenty licenses shall be issued. The limitation attempted to be
invoked in the instant case although subsecuent in time to the
ordinance is plainly in conflict with it. The ordinznce there-
fore governs. To say that the municipality has chonged its mind
is not sufficient. It has not changed its ordinance. When the:
ordinance was recently amended on April 1lst, the limitation of
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twenty distribution licensees was left intact.
The action of respondent i1s therefore reversed.

D. FREDERICK BUHNETT,

"Doted: April 5, 19 5 " Coumissioner

APPELLATE:DECISIONS ~ SOSNOW DRUG COMPANY VS. FREEHOLD

SOSNOW DRUG COMPANY, )
, Appellant :
~VS- ) ' ON APPEAL
CONCLUSIONS
MAYOR AND COUNCIL OF THE )
BOROUGH OF FREEHOLD,
Respondent )

- = em em e am am e e e e e

Appearances: )

Harry A, Sosnow, Esq., Attorney for Appellant.

McDermott & Finegold, Esgs., by iax Flnegold Esq s Attorneys
for Respondent. :

BY THE COHM S IONER:

This is an appeal from the denial of an application for
a plenary retail distribution license for premises located at
#2 West Main Street, Freehold.

No guestion was raised as to the character of the per-
sons intergstoed in appellant corporation, the suitability of the
premises sought to be licensed, or appellantt's compliance with
the statutory requlrements Deltilnlnb to its apvllcutlon,

In denying the application, respondent gave no reasons,
but at the heerlng on this appeal sought to justify the denial
on the ground that the one distribution license which had been
issued was sufficient. :

The municipal resolution now in effect provides that
"not more than two plenary retall distribution licenses be issued.”
One such license has been issued. - Accordingly there is .one vacan-
CYe ' -

The 51tuet10n is thus similar to that in Bisen vs. Plain-
field, Bulletin 68, Item 12. The main differcnce is thnat the limi-
tatlon of the’ numbcr of licenses in the Plainfield case was deter-
mined by ordinance whereas here it was fixed by resolution. There-
fore, if the Freehold limiting resolution had been amended by a
later resolution, the difficultiss inherent .in thc Plainficld case
would not appear. In that case, it was held that the Plainfield
ordinance could not be amended by a2 resolution but only by a later
ordinance of c¢qual solemnity. In this case, the Freehold resolu-
tion could h“VL becn amended by a later resolution without any
formality. The trouble in this case is that the Freehold resolu-~
tion has never becn amended but still stands on the books of the
municipality in full force wnd cffect. . It could have been amended
even after the appellant's application was filed. Franklin Stores
vs., Elizabeth, Bulletin #61, Item-#1. It could have bcen amended

" even as. late as the day that the applicotion was denied.. Bumball
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vs. Bernardsville, Bulletin #66, Item #9. But the fact is that
the Freehold resolution was not amended and it never has been
amended. It still stands of record. Hence as long as the resol-
ution stands of record, the vacancy can be filled at any time
despite the current opinions proffcered at the hearing that a suf-
ficient number of licenscs has been granted. It may well be that
the members of the Frechold issuing body had all this in mind;
but the trouble is they did not express it on the municipal re- -
cords. .It is not that an act was done without propcr formality,
but rather that there was no 2ct done at <ll.. So long 2s 2o muni-
cipality maintains a resolution limiting the number of licenscs
of record on its books, that rcsolution is binding not only on
license applicents but also upon the municipality itself. :

In this case a vacancy still cxists. There is no com-
plaint agoinst the poerson or the place of the applicant. It is
but fair thercfore te £ill that vacancy.

Other reasons in support of the denial werc set up in
the znswer but no proof thercof was introducced and therefore such
matters will not bc considered.

The action of respondent is thercfore reversed on condi-
tion that the fee herctofore returncd to appellant be repaid to
the municipality prior to the igsuance of the license.

Dateds: Anril 8, 1925 o Commissioner

Jersey State Library



