
INDEX 
PAGE. 

Bill of Complaint . . . . . . . . . . . . . . . . . . . . . . . . 1 
Notice of Motion to Dismiss . . . . . . . . . . . . . 7 
Memorandum of Vice-Chancellor . . . . . . . . . . 9 
Decree of Dismissal . . . . . . . . . . . . . . . . . . . . . . 11 
Notice of Appeal . . . . . . . . . . . . . . . . . . . . . . . . 12 
Petition of Appeal . . . . . . . . . . . . . . . . . . . . . . . 13 

New Jersey State Library 



Bill of Compla .int. 

BILL OF COMPLAIN'T. 

Filed May 5, 1926. 

In Chancery of New Jersey 
To his Honor Edwin Robert Walker, Chan- lO 

cellar of the State of New Jersey: 

The complainant, Joseph Sapinsky, of Griggs-
town, in the Township of Franklin, in the County 
of Somerset, respectfully shows unto your 
Honor: 

1. Heretofore and on or about the eleventh 
day of September, 1923, an action in attachment 
was commenced in the Somerset County Circuit 
Court by Gilbert Stout against the complainant. 
When the complainant learned of the pendency 
,of this action he retained Voorhees Kline, an 
attorney and counsellor -at-law of this State, of 
Somerville, New Jersey, to defend it, and in-
formed the said Voorhees I{line that the claim 
asserted by the plaintiff in attachment, Gilbert 
Stout, was unjust, giving full written information 
as to the facts, and 1nstructing the said attorney 
to oppose and defend the said action. The com-
plainant had communication with this said at-
torney by telephone and by correspondence from 
time to time until the complainant wrote his said 
attorney on or about the twenty-second day of 
January, 1924, again repeating the facts of the 
case, and again instructing his attorney to oppose 
the said action. Thereafter the complainant 
heard no more either from his said attorney or 
from the plaintiff in attachment, Gilbert Stout, 
or the plaintiff's attorney, or from anyone con-
cerning the said attachment action, until the 
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Bill of Cornplaint. 

eighth day of August, 1925, during all of which 
time the complainant supposed that the said ac-
tion was being properly defended by his said 
attorney. 

2. On the . eighth day of August, 1925, the 
complainant was informed by a friend and neigh-
bor that his property hereinafter more particu-
larly described had been sold under writ of execu-
tion. The complainant thereupon made inquiries 
of his said attorney, of Amos M. Waln, attorney 
of the plaintiff in attachment, and of Joseph 
Hanlon, Esquire, Sheriff of Somerset County, an 1d 
also examined the papers and records in the 
Somerset County Clerk's office, from which in-
quiries and examination, the complainant learned 
that on April 1, 1924, an affidavit and assessment 

2 O of damag es was filed in the said a'ttachment 
action, showing the said plaintiff's damages to 
be $124.83, and that on April 10, 1924, there 
issued a fi eri facias de bonis et terris, on a judg-
ment entered in the said attachment action to 
the Sheriff of Somerset, commanding the Sheriff 
to raise the sum of $124.83, plus costs, or the 
sum of $168.03 in all. 

3. Pursuant to the command of that writ, the 
3 o Sheriff of Somerset levied on the complainant's 

homestead property at Griggstown, in the County 
of Somerset, more particularly described as fol-
lows: 

ALL that certain lot, tract or parcel of land 
and premises, hereinafter particularly described, 
situate, lying and being in the Township of 
Franklin, in the County of Somerset and State 
of New Jersey : 

BouNDED AS FOLLows : On the north by lands of 
4 o James Cortelyou and Widow Brffwn, on the east 
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Bill of Co1nplaint. 

by lands of the same and John H. Voorhees, on 
the south by the public road leading from Griggs-
town to Ten Mile Run, and on the west by the 
public road leading from Millstone to Princeton, 
along the Delaware and Raritan Canal. Contain-
ing eight and one-half ( 8½) acres of land, more 
or less. One-eighth of an acre o-ocupied as a 
burying ground is rese.rv:ed. 

Being also one of the parcels described in a 
certain certificate of tax sale made by Edwin 
Garretson, Collector of Franklin Township, dated 
February 10, 1921, and recorded in the Somerset 
County Clerk's office in Book 0.9 of Mortgages, 
page 214, and therein described as follows: 
'' Eight acres of land and buildings.'' 

Being the same premises conveyed to Joseph 
Sapinsky by John B. Acken and Alice Acken, 
his wife, by deed dated June 9, 1922, and re-
corded in the Somerset County Clerk's officP. in 
Book W-18 of Deeds for said county on pages 
136 and 137. 

4. Thereafter and heretofore the Sheriff ad-
vertised the said real estate for sale, and on 
July 27, 1925, and although at all ti ,mes be-
tween April 10, 1924, and the date of the said 
sale there we-re on the said premises goods and 
chattels belonging to the complainant of a value 
far more than enough to make the full amount 
to be raised by the said writ of execution, the 
Sheriff, acting upon the instructions of the at-
torney of the plaintiff in the attachment action 

' proceeded to sell to the plaintiff in attachment 
the real estate hereinabove described, and the 
same was bought in by the said plaintiff in at-
tachment for the sum. of $168.03. 

5. The complainant had no notice of the said 
sale, which was held at the Sheriff's ,office in 
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Bill of Co1nplaint. 

Somerset; did not attend it, and, and at all 
times, until he was informed by a neighbor as 
above stated, on August 8, 1925, was wholly igno-
rant that judgment had been entered against him 
in that action, or that a writ of execution had heen 
issued, or that any proceedings thereunder had 

1 o been taken, but at all times until August 8, 1925, 
supposed that the attachment action was being 
defended by his attorney, Voorhees I(line. 

6. The complainant's property hereinabove 
described, sold as aforesaid, consists of eight and 
one-half acres of land, on which is erected a 
frame brick filled house containing sixteen rooms. 
The complainant bought the property in 1922 for 
the sum of $3,800, and has since that time . spent 
large sums of money for additions and improve-

20 ments, so that the said property, sold as afore-
said under the said writ of execution for $168.03, 
is worth at least the sum of $22,000. 

7. Shortly after August 8, 1925, the complain-
ant applied to Amos M. Waln, Esquire, attorney 
of the said Gilbert Stout, the plaintiff in the at-
tachment action, and was informed by the said 
1Valn that the said Stout had obtained a deed 
from the Sheriff for the said property. The com-

30 plainant inquired what sum the said Stout would 
take, and the said Stout at first demanded $1,500, 
and later reduced his demand to $1,200, but, al-
though the complainant offered to pay more than 
the judgment, interest and • costs, the said Stout 
refused to do anything unless the complainant 
paid the sum of $1,200. 

8. The complainant is ready, willing and able 
to pay such sum as may be due the said Stout 
under the said judgment and execution, but sub-

40 mits that nothing is due except the sum of 
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$124.83, plus interest and costs, and offers to 
pay that sum, or such other sum as the Court 
may fix, to the said Gilbert Stout. 

9. Heretofore, the complainant applied by 
petition to the Somerset County Circuit Court, 
setting forth the facts hereinabove alleged, and 
praying that the said sale be set aside, and the 10 
said Stout, by counsel, opposed the said petition 
on the ground that the Somerset County Circuit 
Court had no further jurisdiction to make the 
order prayed for, because the said Stout had re-
ceived a deed from the Sheriff under the execu-
tion sale, wherefore no order has yet been made 
by the Somerset County Circuit Court upon the 
complainant's said petition. 

10. The said Gilbert Stout is married, but the 
complainant does not know the Christian name 2 0 
of his wife, and, therefore, designates her as 
1\1:ary Stout, the name ''Mary'' being fictitious. 
Any interest which the said Mary Stout may 
claim in the property hereinabove described is 
subject to the complainant's rights therein. 

11. At all material times, the complainant has 
been and still is in peaceable possession of the 
property hereinabove described, and claims to 
own the same. 3 O 

WHEREFORE, the complainant prays: 
1. That Gilbert Stout and Mary Stout, his 

wife ( the name "Mary" being fictitious, as her 
true first name is unknown to the complainant) 
who are the defendants herein, may answer this 
bill of complaint and each statement therein 
made. 

2. That the execution sale aforesaid, pursuant 
to which Gilbert Stout bought the property here- 40 
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inabove described, be set aside, and that the deed 
from the Sheriff of Somerset to Gilbert Stout be 
set aside and be adjudged to convey no right, 
title or interest in and to the property herein-
above described to the said Gilbert Stout, and 
that it be adjudged that neithe ·r of the defendants 
has any right, title or interest in or lien upon the 
property of the complainant hereinabove de-
scribed, and that the cloud upon the complain-
ant's titl e to the said property by the said judg-
ment, execution, sale and deed, be removed. 

3. That th:e complainant have such other and 
further relief as may be just; and 

4. That a writ of subpoena may issue, com-
manding the def end ants to answer this bill of 
complaint, and to abide by such decree as this 
Court may make in the premises. 

1Y[cCARTER & ENGLISH, 
Solicitors of Complainant. 

G. W. C. McCARTER, 
Of Counsel. 
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Notice of J11 otion to Dismiss. 

NO'TICE OF MOTION T'O DISMISS. 

IN CHANCERY OF NEW JERSEY. 

Between 

JOSEPH SAPINSKY' 
C omplaina.nt, 

and 

GILBERT STOUT, et als., 
Def end ants. 

On Motion 
to Dismiss 
Bill of 
Complaint. 

Notice of 
Motion. 

To: l\!IoCarter and English, Esq s., Solicitors for 
Complainant. 

Gentlemen: 
PLEASE TAKE NOTICE that on Tuesday, the 22nd 

day of June, 1926, at the hour of ten o'clock in 
the forenoon of said day, or as soon thereafter 
as counsel can be heard, at the Chancery Cham-
bers, at the State Capitol, in the City of Trenton, 
New Jersey, I shall move before his Honor the 
Chancellor that the bill of complaint filed in the 
above-entitled cause be dismissed for the , f0Uow-
1ng reasons : 

First : The said bill shows no ground for the 
interposition of this Court. 

Second: The said bill does not show any 
fraudulent, improper or inequitable conduct on 
the part of the · defendants. 

Third: The said bill shows laches on the part 
of the complai;nant. 

Fourth: The said bill shows that the situation 
against which the complainant prays relief was 
occasioned by neglect attributable to him. 
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Notice of Motion to Dismiss. 

Fifth: ':tihe said bill does not show that the 
sale which is complained of was for a grossly 
inadequate consideration. 

Sixth: The said bill shows that all of the acts 
of the said defendants have been regular and 
proper. 

Seventh : The said bill shows that this court 
will not take jurisdiction of the matters therein 
set forth. 

Eighth: The said bill does not show that a 
proper tender has been made, nor that the re-
quirements of such a tender have been carried 
out. 

Ninth: The said bill discloses no cause of 
action. 

Tenth: The said bill -shows that the complain-
ant is not entitled to the relief prayed. 

Respectfully, 

AMOS M. WALN, 
Solicitor of and Counsel with Defendants. 

Dated: June 16, 1926. 

Service of the within notice is hereby acknowl-
edged this eighteenth of June, 1926. 

l\fcCARTER & ENGLISH, 
Solicitors of Complainant, 

Reserving all oibjections t'o lateness of notice. 
6/620 
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"JJ/f emorandu1n of Vice-Cha ,ncellor. 

MEMORANDUM. 

Filed September 17, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

•. JOSEPH SAPINSKY, 

C omplaina .nt, 

and 

GILBERT STouT, et als., 
Defendants. 

Memoran-
dum. 

(Not to be 
printed a.t 
aZl.) 

ON MOTION TO DISMISS BILL. 

J\1r. Amos Waln, for the motion. 
Messrs. McCarter & English, contra. 

BUCHANAN, V.-C. 
The bill in this cause was dismissed on motion, 

for the reason that it sets forth no cause of 
action. It alleges an attachment suit in the 
Somerset County Circuit Court commenced and 
prosecuted by the present defendant against the 
present complainant, resulting in judgment for 
$168.03, ft. fa .. and sale of the present complain-
ant's real estate. No fraud, inequitable or even 
irregular conduct by the present defendant is 
alleged : simply that complainant had instructed 
an attorney to defend, supposed it was being de-
f ended, and had no notice of the judgment or 
sale until about a week after the sale. It does 
not even allege that he actually had a real or 
meritorious defence to the attachment suit. It 
alleges that the property was bought in at the 
sale by the present defendant for $168.03 and 
that the property was worth $22,000. 
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There is no allegation that there were no other 
liens or encumbrances against the property-
but passing that, it is not perceived that any 
facts are stated which would warrant the inter-
position of this Court. If the complainant has 
suffered damage, it has been the fault of himself 

1 o or his attorney. He may have ground for action 
against the attorney; he may have ground for 
application to the Somerset County Circuit Court 
for relief, but under the facts set forth there 
seems no ground upon which this Court could 
make decree against the present defendant; and 
no authority or precedent for the maintenance 
of such a bill has been cited. 
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Decr ee of Dismissal. 

DECREE OF DISMISSAL. 

Filed July 16, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

JOSEPH SAPINSKY, 

C omplaina ,nt, 

and 
Decree of 
Dismissal. 

GILBERT STouT, et als., 
Defendards. 

This matter coming on to be heard in the 
presence of Frederick W. Nixon, appearing for 
McCarter & English, solicitors of the • complain-
ant, and Amos M. Waln, solicitor of the defend-
ants, and the court having heard the argument of 
the said solicitors, and being of the opinion that 
the bill of complaint filed herein discloses no 
cause of action; 

And it appearing that due notice of the said 
defendants' motion to dismiss the bill of com-
plaint has been given to said complainant; 

It is thereupon, on this sixteenth day of July, 
1926, ORDERED, AD.JUDGED and DECREED that the 
complainant's said •bill of complaint be and the 
same is hereby dismissed with costs. 

E. R. W ALI{ER, 

Respectfully advised, 

~ifALCOLM G. BUCHANAN, 

V.-C. 

C. 
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Notice of Appeal. 

NOTICE OF APPEAL. 

Filed September 15, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 10 
JOSEPH SAPINSKY, 

C omplaina ·nt, 

and 

GILBERT STOUT, et al., 
Defendants. 

On Bill, &c. 

Notice of 
Appeal. 

The complainant hereby appeals fro 1m the 
final decree made in this Court by the Chancellor 

2 o on the advice of Vice-Chanc ellor Buchanan in the 
a.bove-sta.ted cause on July 16, 1926, .and from 
the whole and every part thereof to the Court of 
Errors and Appeals in the last resort in all 
causes. 

30 

40 

McCARTER & ENGLISH, 
Solicitors for and of Counsel 

with Complainant. 

Dated September 14, 1926. 

I conceive there is good cause for appeal 1n 
the above-stated cause. 

G. W. C. :McCARTER, 
Of Counsel with Complainant. 
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Petition of Appeal. 

PETITION OF APPEAL. 

Filed October 13, 1926. 

New Jersey Court of Errors and Appeals 

Between 

JOSEPH SAPINSKY' 
Cornplainant-Appellant, 

a,nd 

GILBERT STouT, et al., 
Defendants-Respondents. 

Petition of 
Appeal. 

To the Honorable The Court of Errors and 
Appeals in the , last resort in all ca.uses : 

The petition of J osEPH SAPINSKY, the appellant 
in the above stated cause, respectfully shovvs 
that: 

Your petitioner finds himself aggrieved by a 
final decree made in the Court of Chancery by 
his Honor Edwin Robert Walker, Chancellor of 
the ·state of New Jersey, bearing date the six-
teenth day of July, 1926, wherein your petitioner 
was complainant, and Gilbert Stoat, et al., were 
defendants, in this respect, to wit: 

The said decree adjudges that the complain-
ant's bill of complaint be dismissed with costs. 

And your petitioner appeals from the whole 
and every part of the said decree, upon the 
ground that the same is erroneous in that the 
said Chancellor should not have dismissed the 
complainant's bill of complaint, but should have 
overruled and denied the defendants' motion to 
dismiss the same. 
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Your petitioner, therefore, prays that the said 
decree of the said Chancellor may be in all par-
ticulars aforesaid reversed, set aside, and for 
nothing holden, and that your petitioner may 
have such relief in the premises as to this Honor-
able Court shall seem fit. 

McCARTER & ENGLISH, 
Solicitors of Complainant-Appellant. 

New Jersey Court of Errors and Appeals 

Between, 

]OSEPH SAPINSKY, 
Complainant-Appellant, 

And 
On Appeal From 

Decree in Chancery. 10 

GILBERT STOUT, et als, 
Def end ants-Respondents. 

BRIEF OF DEFENDANTS-RESPONDENTS. 

The Defendants-Respondents respectfully submit to 
the Court tha:t the decree in the aibove entitled cause should 20 
be affirmed for the following reasons: 

1. The bill of complaint shows no ground for the 
interposition of a Court of EquitJ). 

2. The said bill does not show anJ) fraudulent, im-
proper or inequitable conduct on the part of the Def en-
d ants. 

3. The said bill shows that all of the acts of the said 
Defendants have been regular and proper. 

The . said bill of complaint shows that on or about 
the eleventh day of September, 1923, an ,a1ction in attach-
ment was commenced in the Somer,ge:t County Circuit 
,Oourt by Gillbert Stout against the Comp}ainant, when 
the Complainant learned of the pendency ·of this action 
and retained Voorhees Kl ,ine, an attorney, of Somerville, 
New Jersey, to defend it, that he informed his said 

30 



2 

attorney that the said claim of the said Stout was unjust, 
that he had oommunica ited with his said attorney by tele- · 
phone and by correspondence from time to time up until 
January 22, '19241, i:that /thereafter he heard nothing 
further from his said attorney, nor fr.om anyone else con-
cerning the matter until Augu st 8, 1925 ; that on August 
8, 1925, he was informed that ,the property described · in 
the biill of oomplaint had been sold under writ of execution 
in said action ; that thereupon he made futither inquiry 

10 and examina 1tion of documents and verified this infor-
mation; that on or about April 1, 1924, judgment was 
entered in said action and on April 10, 1924, an execution 
issued on said judgment to the Sheriff of Somerset; that 
thereafter the said Sheriff advertised ithe said property for 
!sale, and on July 27, 1925, sold the property a,t such 
·sale ,to the 10omplainant ,in attachment for the amount 
of the judgment and costs. Complainant alleges that he 
was ignor,anit of the entry of said judgment, of the issuance 
of the writ of execution and also ,af the sale. The Com-

20 plainant further alileges that the value of the property 
described irn ithe bill of complaint, and which he alleges 
was .sold under said writ of executi 1on is $22,000.00. He 
further alleges that shotitly after August 8, 1925, he 
applied ,to the Defendant, Stout, to find out what sum 
he would take, and that the said Defendant demanded 
$1,500.00, and il1ater demanded $1,200.00. The Com-
pliainant admiits that there is due the amount of the judg-
ment plus interest and costs, and offers to pay that sum 
or ,such other sum as the Court may fix. The Com-

30 plainant -further alleges that he has applied by petition 
to the Somerset County Circuit Cou rit upon the same 
facts as in the said biH of compl 1aint alleged, and praying 
1that the said sale be set aside, he alleges that this appli-
cation was opposed, and 1that no order has yet been made 
by the said 1Circuit Court upon the said petition. The 
Complainant still further alleges that he has been and 

3 

.still is in peac eful possession of the prioperty and claims 
to own the same . 

There is no allegation whatever in the said bill that 
there was 'any fraud or improper or inequitable conduct 
on the par t o f the Defendants, or on the part of the 
attorney for the Defendant, Gilbert Stout, in the attach-
ment suit. So far as the bill shows, action in attach-
ment was brought upon a claim against the Complainant, 
a judgmen t was entered, an execution issued, the property 
properly adver tised and sold under said execution. There 1:0 
is nio, allega tion nor even any intimation that the Com-
plainant in the action of law did anything calculated to 
prevent the Defendant therein from obtaining full 
knowledge of all of these things. In nearly every case 
in ·which .equ ity has exercised its jurisdiction and set aside 
a judicial sale, there has been some unconscionable or 
inequitable cond uct on the part of the Complainant or 
his attorney, which is entirely absent in 1this case. The 
biU .shows no fraud or irregularity of any kind. Unless 
the bill show s acoident or mistake, a court of equity will :20 
not ·exercise its jurisdiction to set aside a regular sale under 
the process of another tribunal. 

T he po,licy of the law is against interferiing 
with the orderly prosecution of judicial sales. 

M urra}) vs. D'Orsi et al, 131 Atl. 122 (N. 
J. Ch.) ( No v., 1925) (Bentley V. C.) 

C i:ting Hoff man vs. Quigle}), 79 N. ]. Eq. 
617, 82 At l. 900. 

In the aibsence of fraud, irregularity, accident 30 
o.r mistake, judi cial sales will not be set aside for 
inade qu acy o f pnice, unless the inadequacy is so 
gross as to justi fy an inference of fraud. 

H off man vs. Quigle}) ( Ct. of Err. & A pp.) 
82 Ad. 900, 79: N. ]. Eq. 617. 

(Syll aJbus by the C ourt). 
In Skillman vs. H olcomb ( 1858) 12 N. J. 
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Eq. 131, Williamson Ch. said, "It would take a 
very strong case of fraud, mistake, surprise, or ac-
ciden 1t to induce this oourt to interfere with the 
,completion of a sale upon an execution at law," 
and pointed out that all of the cases referred to 
by counsel were cases in which that court was 
asked to interfere with the execution oif its own 
process, and concluded that this is "a very dif-
ferent thing from interfering with the process of 
,another and independent tribunal." 

The Complainant does not even attempt to 
.show by -the allegations of his bill that he had 
any meritonious defense to the action at law. 

The bill of complaint alleges that, .although at all times 
between April 10, 1924, and the date ,o,f ithe said sale 
there were on the said premises goods and chattels 
belonging ·to the Complainant, of the value far more than 
enough to make 1the full amount to be raised by the writ 
of ex•ecution, the Sheriff, acting upon the instruction of 
the attorney of the Plaintiff in the ,attachment action, 
proceeded to sell to the Plaintiff in attachment, the said 
property. Whether the object of this allegation is to 
raise an inference of improper or inequitable conduct on 
the part of the Plaintiff in the attachmen:t suit or his 
attorney is not clear, nor is it dear whether 1the Com-
plainant contends that there is any rule of law or equity 
requiring a levy to he first made upon the perS'onal 
property. Personal property being of such a transitory 
and illusive nature, and the ownership of it being so 
difficult to discover, it oan hardly be ·seriously oontended 
that, in the absence of any rule of law regarding such a 
case, :the ·Plaintiff o,r his attorney could be held to be 
guilty of any ·improper conduct in causing the Sheriff to 
levy upon real estate. There appears to be no rule of 
law in this state requiring that the Sheriff shall first levy 
upon personal property under a common law writ. 

s 
If it he the rule that a Sheriff must firsit levy 

an execution on personal property before levying 
on real estate, his impropriety in not doing so is a 
subject for correction by the court out of which 
executi,on issued and the debtor cannot invoke 
injunctive relief. 

Palladino vs. Hilpert, 72 N. ]. Eq. 270, 65 
Atl. 721. In this case, Garr ,ison V. C. said in 
his opinion, "If it is to be ,the rule in New Jersey 
that the Sheriff must first levy upon the personal 
property, under a common law writ, surely such 
a rule should be established by the courts of law, 
and the Sheriiff should be controlled in executing 
their process in this respect by those courts." 

A judgment creditor can sell pers1onalty or 
realty at his option on execution. 

In RE. Ftitz's Est9-te, 91 A. 1017, 83 N. J. 
Eq. 610. 

In this case Lewis V. C. said in his opinion. 
"A judgment creditor can sell personalty or 

realty at his option on ,execution. He is the one 
the law is particularly interested in seeing made 
whole. However, when the debtor dies and his 
estate is .sued, his personalty becomes liiable first 
,of all, and his realty only secondarily. The law 
still primanily looks after the judgment creditor. 
The protection of the heir is only a secondary 
maitter. The heir may give bonds to prevent the 
sale of the real estate if he wishes to do so, and 
thus prevent a forced sale of the realty." 

Also, it should be observed that the allegations of the 
bill show that the action at law was an action in attach-
:ment, and it is also apparent from the allegaitions of the 
bill that the judgment in that action was entered by 
default. It does not appear to be contended ifhat the 
Sheriff did not levy upon and sell under !bhe execution 

New Jersey State l ibrary 
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the identical property attached und er the writ of attach-
ment , and of which writ the C omplainant had 
knowledge. Obviously, in the situation disclosed by the 
bill of complaint, if there ·was no app earance, or if, in the 
case of a non-resident, a special appearan ce w as entered, 
the Plaintiff in the acti,on at law could not properly have 
caused any property to he levied upon and sold under 
the execution other than the property which had been 
attaohed, and certainly can not be charged with any 

10 impropr-iety in ,failing to do so. 

30 

If the . Defendant be a resident , then in case he 
does not appear the judgment and execution shall 
be speaial against the property ,att ached only, but 
in case he does appear the judgment and execu-
tion shall be against him genera lly; if the Defen-
dant be a non-resident, he may appear specially 
or generally; in case he does not appear or shall 
enter a special appear ance , the judgment and 
execution shall he special aga inst the property 
attached only, but ,in case he enters a gene,ral ap-
pearance the judgment and execution shall be 
against him generally. (P. L. 1903, p. 563; 3 
C. S. 4078; Rev. of 1903) Sheen's New Jer-
sey Practice Act, p. 77, sec 91. 

Where there is no appe aranc e by Def end ant, 
attachment proceedings are strict ly in rem, and the 
judgment 1is available only aga inst the pmperty 
attached. 

Blessing vs. Blachburn Varnish Co. (1919) 
(N. ]. Sup.) 107 A. 599, citing Davis vs. 
M egroz, 55 N. ]. L. 429, f6 A. 1009. 

If the Defendant in attaohment was a non-resident 
at 'the time of that suit, and a special appearance was 
entered, the judgment ·and execution could only, under 
the above statute, be special again st the property at-
tached . 

7 

Even after an appearance in an attachment suit, the 
action remains a p1~oceeding in rem so far as ,the attached 
real estate is concerned, and its sale on execution. 

Where lands were attached under a writ and a 
return made thereto, and an inventory and ap-
praisement filed, a general appearance for the 
Defendants in attachment was entered in the 
·Clerk's book, under section 38 of the attachment 
act. Held , that after such appearance the suit 
proceeded in personam, remaining a proceeding in 10 
rem as to ·the property attached, and that a motion 
to quash the attachment and proceedings there-
under will be refused . 

Connell}) vs. Lerche, 56 N. ]. L. 97, 28 A. 
430. . 

A judgment for the Plaintiff in an attachment 
suit, where the Defendan't appeared without giving 
bond, has a twofold effect; ( 1 ) The property, 
real and personal, attached, may be sold to satisfy 
the judgment; and (2) · .the judgment recovered 20 
after an ·appearance has the force and effect of 
a judgment in personam. 

Davis vs. M egroz, 55 N. ]. L. 427, 26 A. 
1009. 

Although , the Complainant alleges in his bill that, 
"although at all times between April 10, 1924, and the 
date of the said sale there were on the said premises 
goods and ohattels belonging to the Complainant oif a 
value far more than enough to m~ke the full amount to 
be raised by the said writ of execution, the Sheriff, acting 30 
upon instructions of the attorney of the Plaintiff in the 
attachment action, proce eded to sell to the Plaintiff in 
attachment the real estate hereinabove described," (State 
of Case, p. 3, line 27), there is no allegation that the 
Plaintiff in attachment or his attorney had any knowledge 
that the defendant owned any goods or chattels within 
reach of the· process o.f the Cour ,t, or that the said Plain-
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tiff or his attorney acted fraudulently, or were influenced 
by any motive or even desire to oppress the Defendant, 
or that there was any -design or intention on the part of 
the said Plaintiff or his attorney to obtain the real estate 
upon a sale under the execution rather than to obtain ·the 
amoun't of the debt by a sale of the personal property. 
Certainly the conduct of the Plaintiff in attachment or 
his attorney in, respect to the sale of the real estate could 
not be held to be either improper, inequitahle or oppres-

10 sive unless it he shown by some allegation that either 
IDif .them had some knowledge of the existence of the 
personal property, and that the sale of the real estate was 
because of some design to obtain it, or was fraudulent or 
oppressive. 

Also it should be observed that while the allegation is 
that the goods and chattels were "of a value far more 
than enough to make the full amount to be raised by 
the said writ o.f execution," Complainant does not state 
of what such goods and chattels consisted, or their even 

20 approximate value. In this connection, the attention of 
the court is called to .the fact that, as ,the Complainant 
alleges that the real estate so1ld was his "homestead" 
property, ·the goods and chattels located there to which 
he refers, may have been household goods and furniture, 
in which event, i,f he had a family residing in this State, 
such goods to the value of $200 would be exempt from 
attachment (P. L. 1901, p. 172; I. C. S. p. 148, sec. 
36), and from sale. Complainant does not even show, 
by ,the allegati ions of his bill, ·that the goods and chattels 

30 to which he refers were of sufficient value to make the 
' amount of the judgment and costs in excess of this exemp-
tion. 

Although it is alleged in the biH that the Sheriff, in 
proceeding ,to sell the real estate under the execution, 
which appears to have been issued more than a year and 
three months prior ,to the sale, acted upon "the instructions 
of the attorney of the Plaintiff in the attachment action 
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( State of Case, p. 3, line 34) , " 1there is no allegation as 
,to what such instructions .consisted of. The instructions 
alleged appear to have been in .connection with the sale 
rather than the levy. There is no allegati 1on that the instruc-
tions of the attorney of the Plaintiff were in any sense 
improper or designed to oppress the D·ef end ant. It is 
not alileged that the attorney of the Plaintiff instructed 
the Sheriff to levy upon or sell the real estate even if the 
Sheriff could find sufficient personal property bo• satisfy 
the demand, or that the attorney instructed ,the Sheriff 10 
to ignore ·any personal property that he found. 
Obviously, a Sheriff, in executing such a writ, aside from 
the command of the ,writ, always acts "upon the instruc-
tions of the attorney of the Plaintiff." There is nothing 
,in this bill 1of complaint to indicate that the instructions 
in this case were not entirely innocent. The Complainant 
has apparently attempted, by his method of alleging a 
perfectly innocent act, and without setting forth anything 
wrongful a!bout it, or even claiming that it was done 
wrongfully or with an improper motive, to raise an infer- 20 
ence of some possible wiiong-doing, which is . certainly 
not warranted from the allegations of the bill. 

4. The said bill of complaint shows laches on the 
part of the Complainant. 

5. The said bill shows that the situation against 
which the Complainant pra'J)s relief was occasioned b'J) his 
neglect and b'J) negligence attributable to him. 

The bill of complaint shows that the action in attach- 30 
men!t was commenced on or about the eleventh day of 
September, 1923. The bill further shows that the Com-
plainant learned of the pendency of this action, ithat he 
retained an attorney at law of Somerville, New Jersey, 
to defend rt, that he fully informed his said attorney of 
his defense, and instructed him 1to 1oppose and def end the 
,said action. The hill further shows that the Complainant 
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had oommunication with his said aUorney hy telephone 
and by oorrespondence from !time ·to time up until January 
22, 1924, when the Complainant wrote to his attorney 
in n~ference to the matter. The bill further shows that 
rther•eafter the Complainant heard no mo,re either horn his 
said attorney or from the Plaintiff in attachment, or from 
the Plaintiff's attorney, or from anyone, concerning the 
said attachment action until August 8, 1925. The bill 
further shows that a judgment was entered in said action 

10 about April 1, 1924, that -on April 10, 1924, an exe-
cution was issued, and that the sale under said execution 
was not held until July 27, 1925. The bill do,es not 
show that the Complainant ever received or made any 
further effort to obtain any reply from his said attorney 
to his letter of January 22, 1924, nor that the Com-
plainant ever communicated with his attorney after 
January 22, 1924, and before August 8, 1925, in order 
·bo obtain any inf ormatiron concerning the status of the 
action. The bill sets forth the residence of the Com-

20 plainant as Griggs 1town, in the Township of Franklin, 
in the County .of Somerset. The court ·will take judicial 
notice of the fact ·that Griggs town is but a short distance 
from Somervilile, .and liocated in ,the same County. 
Al ,though, it appears that the residence of the Complainant 
was but a few miles from the residence of his attorney, 
and located in the same County, the bill does noit show 
that the Complainant made any effort to communicate, 
either by telephone or by letter, wirth his said attorney, 
concerning the matter dur ing the period from January 22, 

30 1924, until August 8, 1925, a period of over a year and 
six months. The bill shows no effort on the part of Com-
plainant to oommunica1te with the Plaintiff in attachment 
or his attorney, or with any other person, during the said 
period, in reference to the action. From the bill, it 
appears ,that the Complainant knew that his property had 
been attached, and he certainly knew that unless the 
action was defended, and unless it was defended success-

11 

fully, his property might be in danger of bei~g s?ld._ Yet, 
the bill of complaint does not attempt to Justify m any 
way his ,failure to take any apparent interest in the matter 
for more than a year and a half. He does not sho•~ any 
good reason why he apparently failed to seek any mfor~ 
mation concerning the action for nearly a year and four 
months after the judgment was entered, and_ when he 
contends his aUorney ceased to represent him. The 
situation ,shown by Co,mplainant' s bill shows merel! gi.ioss 
neglect, r•ather than any mistake or misapprehension, on 10 
his part. . . . 

While the ·Complainant in his bill serts fort? h1_s resi-
dence as being in the Township of F rankh?, I? t~e 
County of Somerset, in this State, and alleges m his b1~] 
and reiterates in his brief that the property sold was his 
"homestead" p:r,operty, and while there appears from the · 
bil'l .to be no oontention that the Sheriff did not properly 
advertise ·the property for sale acoording to la~, 1th~ Com-
plainant offers no explanation or excuse for_ his_ f ailur~ to 
see or learn of the notices of sale, one of which 1s reqmred 20 
to be posted in the Township, ,o,r the advertisement ?f 
the sale required ,to be published in a ?ewspaper cir-
culating in the County, for four weeks pnor to the sale. 
Even where a party has set up a ,reasonable ground for 
surprise, a court of equity will not interfere . where the 
surprise is owing to his own negligence, even m the case 
of a sale under the process 10.f 1that court. 

The fact that a party ,to the suit, who is entitled 
to the surplus money on a sale of the mortgaged 30 
premises, is so far deprived of his eyesight as not 
to he able to read a newspaper, and alleges that 
on this account he did not see the advertisement 
of the sale, and that 1in consequence of his absence 
from the sale the property was sold at a sacrifice, 
.is not a ground for the Court's ordering a re-sale 
of the property. 
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Surprise is ione of the grounds upon which the 
Count interferes, and orders a re-sale, ,where the 
party has suffered loss by the property's having 
been sacrificed. But where the surprise is owing 
to :his negligence, and is of a character which 
would have been avoided by the exercise of 
ordinary prudence, as a general rule, the court 
will not interfere. It will not interfere where the 
surprise is not created by the misc~mduct or · in-
advertence of ,a third person, but by the neglect 
and inattention of the party complaining. 

Parkhurst vs. Cor}J, 11 N. J. Eq. 233. 
(Williamson Ch.) 

Nei-thet does the Complainant attempt by his bill to• 
show that he is in any sense an ignorant or stupid person, 
'or even unfamiliar ~ith \legaJ proceedings, and :it is 
quite significant in this connection that he does not, in his 
bill, disclose the business or profession in which he is 
engaged. 

The Complainant appears to base his right to relief 
upon the ground that he instructed his said attorney to 
def.end ·the action at law and that his said attorney neg-
lected to do so. However, if we are to assume that such 
fact is .true, which we are required to assume, such neg-
lect of his ·said attorney is not a proper ground for the 
relief prayed by the Complainant. The rule seems to 
be that the neglect of the Defendant's attorney is attribut-
able ,to him and is niot proper ground for setting aside a 
judicial s,ale. 

Garrison V. C. in Palladino vs. Hilpert, 72 N. J. Eq. 
270, 65 Atl. 721, in speaking of the neglect of Defen-
dant's attorney, ·said: 

"Thait the negligence or carelessness of his at-
torney, if there was any such, must be attributed to 
him is too well settled to require discussion. 1 'he 
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citations w,ill be found ,oollected in 16 Am. & 
Eng. Ency. of Law (2 ED) p. 392. Even if 
there was proof . . . which there was not in this 
case, :that the property w,as sacrificed, I do not 
think it is a proper case 1in which to extend the 
aid of this Court. If it is a proper case then I 
cannot conceive of any case in which a Sheriff's 
sale under an execution at law could stand 1if the 
Defendant asserted thait he did not have belief 
that ,the property would be sold, and I am sure 10 
that to extend the jurisdiction so as to produce 
this result is not in keeping with the spirit ani-
mating this court with respect to this subject. The 
courts have frequently called .attention 1to the 
necessity 10,f having Sheriff' •s sales or judicial sales 
upheld unless there is some strong reason for set-
.ting them aside, and have pointed out that the 
purchaser at an official sale becomes invested 
with a fixed and definite legal right of which he 
should not be deprived except upon some legal 20 
or equitable gr1ound. Chamberlain vs. Larned 
(Ct. of Er. 1·880) 32 N. J. Eq. 295; Morisse 
vs. Inglis (Ct. of Er. 1889) 46 N. J. Eq. 306, 
19 Atl. 16; Bethlehem Iron Co. vs. P. S. S. R. 
Co. 49 N. J. Eq. 366, 23 Atl. 1077, (Magill, 

Ch. 1892) ; Hunt vs. Swa})zse (Supt. Ct. 189~), 
55 N. J. Law 33, 25 Atl. ·850; Zimmerman vs. 
Place (N. J. Ch.) 48 Atl. 994 (Magie, Ch. 
1901) ; R})an vs. Wilson (N. J. Perog.) 52 Atl. 
993 (Reed V. C. 1902). 30 

There are many jurisdictions 1in which one 
whose land has been sold by judicial process has 
a certain length of time within which to redeem 
-the same. This right is created and regulated 
by statute. There is no such statute in New 
Jersey. The · court cannot legislate. The Com-
plainant herein, in my view of the circumstances 
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and the law, is seeking northing more or less than 
the right to rede~m. He does not show any exist-
ing equity, but does disclose a situation which 
demonstrates, perhaps, the advisability of the cre-
ation of a new equity, namely, the right to redeem 
property sold by judicial process. I cannot find 
any autho:riity in our law establishing any such . h ,, r,1g t. 

tO The Complainant, by his offer made in his bill, 

20 

and the reiteration of his offer in his brief, appears to be 
merely urging the indulgence of the court to per,mit him 
to ·redeem. 

Negligence of ·attorney in oonducting case is 
attributed to client. 

Leo vs. Green, 53 N. ]. Eq. 1; 28 Ad. 904. 
McGill Ch. citing Wakeman vs. Duchess of 

Rutland. 
3 Yes. 233; Dillett vs. Kemble 25 N.]. Eq. 

66; 
M oft vs. Shreve 25 N. ]. Eq. 438. 

Although the Defendant does not pray that this court 
set aside the judgment at law, hut only execution and 
sale, it seems uhat the Complainant might be in laches 
upon 'this application by analogy to the statuba.ry require-
ments ooncerning ,the time within which an application 
may be made ·to the oourt of law to set aside a judgment. 

12. "If in any action judgment shall pass 
against ei,ther party by reas1on of the failure of the 
attorney of such party to file any proper pleading, 
the court or judge shall on application with4n one 
year after the entry of such judgment open said 
judgment and permit a proper pleading to be 
filed upon terms, 1if in the opinion of the court 

IS 

or judge :injury i0r wrong has resulted or may re-
sult from such failure." 

Sheen's N. J. Practice Aot, p. 8 7, P. L. 1903, 
p. 569; 3 C. S. 4087; 1893 p. 290; 1895, p. 
712. 

Nor does the 1Complainant in his bill attempt to offer 
any excuse for the fact that he had neglected to make his 
present applicati 1on to the Court of Chancery for a period 10 
of about 'ten months after the time when he .admits that 
he learned of the judgment, execution, sale and delivery 
of the deed by the Sheriff. 

In Palladino vs. Hilpert (N. ]. Oh.) 65 Atl. 
721, ·Gar.rison V. C. said, "The next essential 
for one seeking ,the application of the doctrine 
above stated, after he has established gross in-
adequacy of price, ,is to show :that he was under 
some mistake or misapprehension which caused 20 
him to fail to p11otect himself at the sale. . . . I 
do not think it would be proper to hold that he 
was, legally speaking, under any mistake or mis-
apprehension." 

Equity will not . apply doctrine of mistake, 
where there is negligence upon part of him who 
seeks its appl,ication. 

Murra}) vs. D'Orsi, et al., 131 Atl. 122 (N. J. 
Ch.) (Bently v.· C. N1ov., 1925). 

30 6. The said bill does not show that the sale which is 
complained of was for a grossl:y inadequate consideration. 

The Complainant attempts to show by the bill that the 
property ·which was sold was of great value, and alleges 
therein that it was worth $22,000.00. The Complainant 
attempts to raise the inference from the allegations nf the 
bill that the sale was for such a grossly inadequate amount 
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in comparison to the value of the property as to shock the 
conscienoe. It would seem, however, that the value of 
the property is -rather immaterial, and that the v:alue of 
the Oo-mplainant' s interest in the property is the material 
fact for the oonsideration of the court. All ·that could 
possibly be sold under the judgment .and execution 
against the Complainant was the Complainant's interest 
in the property, but the Complainant in his bill of com-
plaint, has apparently very .carefully avoided showing 

10 what the value of his interest in the property is. He does 
not show whether the property is subject to any mor,tgageis 
or liens, he does not show whether there are any other in-
terests or claims against the property adverse to him. He 
does not show what his interest in the title to this pnoperty 
consists of, except that the description of the land, as set 
forth in the bill of complaint, oontains a recital annexed 
thereto of the conveyance to the Oomplainant. It is 
significant, however, that the description of the property 
as set forth in the bill contains annexed thereto a recital 

20 to the effect that the prope-rty was one of the parc~ls 
described in a certain ,certificate of Tax Sale made by 
Edward Garrison, oollector of 1taxes io.f Franklin Town-
ship, dated February 10, 1921 , and ·recorded in the 
Somerset County Clerk's Office in book 0-9, page 214. 
It is significant, also, that while the Complainant refers to 
the property in his bill of complaint as his property, ithe 
bill of complaint also contains the allegation that he 
"claims to own the same." It would seem quite dear, 
that on a bill of 1this nature, the Complainant is required 

30 to show the value of his interest in the property in ques-
tion, and what the encumberances and liens ,consist of, 
as he is· the party urging that, because of the gross 
inadequacy of the price for which his interest therein was 
sold, ,the sale should be set aside. The bill does not upon 
its face ,show that the sale was for a grossly inadequate 
amount, irrespective of what the total value of the p.mperty 
may be. The ·total value of the property may be many 
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thousands of dollars, and the value 101f the Complainant's 
interest in which may be very l1ittle or almost nothing. 
The total value of the property may be conceded to be 
$22,000, and still the Complainant's interest therein may 
not be worth $200. 

At a Sheriff's sale, properly advertised and 
regular in other respects, lands alleged to be 

_ worth $6,500.00, were sold for $93 .34, under 
execution issued on a judgment for $254.37, 10 
recovered against the Complainant widow's de-
ceased husband in his lifetime, and paramount to 
the dower right of the Complainant, suoh sale 
being subject to another judgment having priority , 
recovered against his heirs for $5,658 and costs, 
,and the purchaser being the owner of both judg-
.ments. Upon a bill filed by the widow to annul 
the Sheriff's deed, alleging that the property was 
sold for a grossly inadequate price, and the pur-
chaser, iOr his father for him, was guilty of inequit- 20 
able .conduct, namely, "the purpose fraudulently 
and deceitfully to cut out" her dower right, held: 
( 1 ) That such allegations of the bill do not indi-
cate fraudulent conduct on the par ,t of the pur-
chaser or his father; (2) That the purchaser was 
guilty of no fraud in procuring an assignment 10.f 
the earlier judgment, he having the same right 
to acquire it as the Complainant or any one else, 
even if his motive were bad; and (3) That the 
bill is defective in not showing how valuable the 30 
widow's dower is. 

Hally , vs. Kellogg ,et al., 98 Atl. 640 (Ct. u.f 
Err. and App. of N. J. March 6, 1916) . 
(Syllabus by ithe Court). 

(This case was an appeal from a decree of 
the Court of Chanc~ry, Stevens V. C., dismissing 
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the bill of complaint on moition, and this court 
affirmed the decree in a per circum opinion, for 
the reasons stated by Stevens V. C. in the court 
below). 

The Sheriff, at the sale, said he was selling the 
right and title of the mortgagor, and the crier of 
the sale advised a friend o.f his, who asked his 
advice aside, privately, to have nothing to do with 
the property; that who,ever bought it would prob-
ably buy a law suit. The property, for which the 
Complainant had agreed to pay $2,800.00, was 
sold for $1,400.00. It had been a neighborhood 
talk that the title of the moritgagor was disputed, 
and the Complainant had himself contributed to 
becloud the title. There was no allegation in the 
bill that the title was free f ram dispute, nior that 
any better offer had been made for the property. 
The court refused to set aside the sale. 

Mervine vs. Van Lier, 7 N. J. Eq. 34. 

Upon the face of the bill, 1an inference may he raised 
that there is an outstanding tax title against the property, 
the holder of which, under the tax act, would be 
entitled to poss·essiion. The bill fails to show what 
fhe 1Oomplainants' title or rights in this property consists 
of, except that it contains the allegation that he bought 
the property in 1922 for the sum of $3,,800.00. The bill 

30 does not show that he has expended the difference 
between this sum and the sum of $22,000.00 in the 
meantime upon the property. The bill does not allege 
even any approximate sum w.hich the Complainant has 
expended for improvements. The bill does n:ot show what 
was the approximate value of this property in 1922. 
~hy ,wa~ a property of ·such a large value as that alleged 
m the bill sold to the Complainant for $3,800.00 in 
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1922. Can i,t be that the expenditures of the Complainant 
upon the property, together with some increase of value 
thel'\eof, have reached the ,sum 10,f approximately 
$18,000.00, and so account .for fhe difference between 
the alleged purchase price and the alleged present value. 
Is it not somewhat significant that the sum of $3,800.00 
was paid in 1922 for the property which is now claimed 
to :be worth $22,000.00, Wiithout any showing of why 
such a insignificant sum was paid for such a valuable 
property o,r what .such a difference between purchase 10 
pri,ce and present value consists of. The Oomplainant 
does not even ,show whether the purchase price consisted 
of cash or mortgage, or whether he is married and the 
property in that event, subject to a dower right. 

It would seem also,, that as this bill is a bill in the 
niature of a bill to r-emove a cloud from 1title, for that 
reason also the Complainant is required to set forth what 
his title to fhe property consists of if he has any title. 

Generally, equitable jurisdiction cannot be in- 20 
voked to remove a cloud from title unless Plain-
tiff has the legal title and the possession. 

Robinson vs. Marion, 145 Md. 301 , 125 Atl. 
701, 36 A. L. R. 692. 

One who comes into equity seeking equitable 
relief in aid of a legal title must first establish a 
legal title, and where the latter is doubtful the 
oourt will not grant relief. 

Moore vs. Rochester Weaver Mining Co. 42 30 
Nev. 164, 174 Pac. 1017; 19 A. L. R. 830, 
citing Low vs. Staples, 2 N ,ev. 209; West vs. 
SchneblJ) 54 Ill. 523; Huntington vs. Allen, 44 
Miss. 654; Sanford vs. Cloud, 17 Fla. 568; 
Story Eq. Jur. 12th ed. 700, note. 

7. lnadequacJ) of consideration alone has never been 



20 

considered b:y the courts as sufficient ground for setting 
aside a judicial or execution sale, even in equit:y. 

Inadequacy of consideration is not of itself 
ground for setting aside an execution sale, nor is 
it, per se, proof of fraud. 

Bank vs. Hasser, 1 N. J. Eq. 1; Simmons vs. 
vs. Vandergrift, 1 N. J. Eq. 55; M ercereau vs. 

10 Prest, 3 N. J. Eq. 460; Smith vs. Duncan, 16 N. 
J. Eq. 240; M e:yer vs. Bishop, 27 N. ]. Eq. 141 ; 
Large vs. Ditmore, Oct., 1,876; Outcalt vs. Dis-
borough, 3 N. J. Eq. 214; Crane vs. Conklin, 1 
N. J. Eq. 346; Marlatt vs. Warwick, 18 N. J. 
Eq. 108. 

l,t has long been the ·settled doctrine and prac-
tice of the Courts of this State, that judicial sales 
made without . irregularity or fraud, and not 
affeoted by accident or mistake, will not be set 

20 aside for mere inadequacy of price. 
M orris~e v,s. Inglis, 46 N. J. Eq. 306, 19 A. 

16; Iron Co. vs. Railwa:y Co., 49 N. J. Eq. 356, 
23 A. 1077; Leary's Case, 50 N. J. Eq. 383, 
25 A. 197. 

It is no objection to the validity of an exe-
cution sale that the premises did not sell for their 
full value. 

Flomerfelt vs. Zeller, 7 N. J. L. 153. 
A bid of $100 at a fair public sale under exe-

30 cution of property worth $1,500, but upon which 
there were liens amounting to $800, there being 
no pretense of fraud, held not to be so grossly 
inadequate as to set aside ~he deed. 

Weber vs. Weilling, 18 N. ]. Eq. 441. 
Where land wo:r-th from $2,500 to $2,800, 

with an encumbrance of $1,500, was sold under 
execution for $25, the inadequacy of the price 
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was insufficient ground on which to base a decree 
setting the sale aside as fraudulent. · 

Fullerton vs. Seiper, 34 Atl. 680. 
That property ·sold on execution for only 

$6,200, was worth from $9,000 to $15,000, is 
not of itself ground for setting aside the sale. 

Lennon vs. Heindel, 56 N. ]. Eq. 8, 37 Atl. 
147. 

Even in a case similar to this, but where the equities 10 
were much more strongly in favor of the Complainant, 
the oourit refused to set aside the sale. 

Inadequacy of price, together with bhe fact that 
the judgment was in attachment against a non-
resident debtor, who had no personal notice and 
was not aware of the proceedings until after the 
sale, and who has a good defense against the 
judgment, affords no sufficient griound for avoiding 
the sale. 

Everhart vs. Gilchrist, 11 N. J. Eq. 167. 
( Opinion by the Chancellor) . 

In all of the ,cases cited by the appellant in which a 
court of equity has set aside a Sheriff's sale or deed, 
either under its own process or that of a court of law, or 
where a court of law has set aside a sale under its process, 
there has been far more than merely inadequacy of con-
·sideratii::m, however, gross that may have been. 

In Seaman vs. Riggins, 2 N. J. Eq. 214, there was a 
clear mistake of Complainant's agent in missing ~he road 
leading to the place of sale, and also a mistake of Com-
plainant's solicitor in naming the house at which the sale 
was to take place. The court said that these caused the 
whole difficulty. The court also said, "Had Mr. Mair, 
or his agent, neglected his business, there might have been 
some reason against interfering, but the:y have both shown 
diligence, etc." The property was purchased by the 

20 

30 
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buyer for the Defendant owner, and ,the Court held the 
course pursued by the purchaser on a day from which 
the sale had been .adjourned and also at the date of sale 
to have been designed to defeat entirely the Complainant's 
second mortgage, that the place of sale, an unfit one, 
had been fixed by the purchaser, and that his conduct 
had been reprehensible. 

In Howell vs. Hester, 4 N. J. Eq. 266, the Com-
plainant was aged and infirm, unable to go out, and 

10 entirely unaccustomed to business. She requested her 
son to act as her agent. The son, under a misapprehension 
as to the .time of sale, not only did not attend, but pre-
vented others from attending by telling them the sale was 
to be held on October 8, which was the day after the 
sale. 

In Klioepping vs. Stellmacher, 21 N. J. Eq. 328, the 
grounds on which relief was asked were; that the judg-
ment was fraudulently obtained and for a larger amount 
than was due, that Complainants were not served with 

20 process and did not know of it or the execution, and also 
gross inadequacy of price. The Court said that the 
Defendants, by the sale, has lost all their property . and 
were ill-fitted tio, acquire more, that the judgment was 
founded on another judgment for $44, on which they had 
paid $36, leaving a balance of only $8, concerning which 
balance an agreement had been made for its payment by 
installments. The Court observed that both Defendants 
were foreigners, that they spoke and understood English 
badly, that their own language was more or less 

30 imperfectly spoken by those who gave them the inf or-
mation concerning the proceedings, and while the Court 
believed the persons who gave them the information, he 
could not believe that the Complainants understood and 
believed it. 

In Raphael vs. Zehner, 56 N. J. Eq. 836, the judg-
ment creditor had dealt with Complainant's husband, 
and there had been delays and accommodations given to 
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him, which had been such as to fairly entitle Complainant 
to notice if Defendant intended to proceed to sale to satisfy 
the judgment. The decision appears to he upon the 
ground, as stated in the headnote, that any apprehensions 
of Defendant in execution has been lulled by the judg-
.ment creditor, whereby she did not attend the sale or 
protect her interests, and thereby the sacrifice of the 
property was made. 

In Combes vs. Hoffman, 87 N. J. Eq. 148, a judg-
ment for $590 ·was obtained by a partnership in 1902, 10 
and the surviving partner assigned it to his son, who in 
1907 received $127 from a special master in a partition 
suit, being money awarded to the judgment debto ,r, and 
applied it on the judgment, and the surviving partner, 
ibefore its reassignment, assigned it to Defendant in con-
sideration of ,$75 and on Defendant's representation that 
he wanted it as a set-off or counterclaim in a pending 
suit, and Defendant took out execution on the judgment, 
duly advertised a sale, and purchased thereat for $25, 
less than the Sheriff's execution fees, without actual notice 20 
of t~e sale to the debtor, and by trick or subterfuge 
a.cqmred the property, ranging in value from $600 to 
$1,100, and •the son thereafter reassigned to his father. 
It was upon these facts that the court held that the conduct 
of the Defendant was so unconscionable and inequitable, 
that this, coupled with the gross inadequacy of price and 
the surprise, required that the sale be set aside. 

8. The bill of complaint shows a situation in which 
the Court of Chancer]) should not take jurisdiction. 30 

The bill of complaint her,ein, shows in paragraph 9, 
that the Complainant has heretofo.re applied by petition 
to the Somerset County Circuit Court, upon :the same 
facts alleged in the bill, that the said sale be set aside, 
that that application was opposed, and that the said 
proceeding has not yet been determined. In that sit-
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uation, the Court of Chancery should certainly not take 
jurisdiction. It may he that the Circuit Court upon ithe 
said applicati 1on may hold that it has jurisdiction, and it 
may make order prayed for l;>y the Complainant. 
If the Court of Chancery should hold that ,it has juris-
diction and should make a decree against bhe Defendants, 
the Complainant would have the decree of that dourt and 
also the order of the Circuit Court at the same time and 
to a similar effect. The Complainant should not be per-

10 mitted to pursue a similar remedy, upon the same state 
of facts and concerning the same property, in t,wo courts 
at the same 1time. And the matter having been presented 
to the Circuit Court, and the Circuit 1Gourt not having 
yet rendered its decision, Chancery should not take 
jurisdiction. While the Complainant now contends that 
the Circuit Court has no jurisdiction, and that the Court 
of Chancery is the proper triibunal, he has invoked the 
jurisdiction of the Circuit Court, and the proceeding taken 
by him in that Court is still, according to his bill of com-

20 plaint, pending and undetermined. 

30 

9. The said bill does not show that a proper tender 
has been made, nor that the requirements of such a · ten-
der have been carried out. 

The bill of complaint does not allege that the Com-
plainant has ever tendered to the Defendants the amount 
of the judgment, interest and costs, nor any other definite 
amount. The allegat ,ion is that the Complainant offered 
more than the judgmenit, interest and oosts. The Com-
plainant alleges in his bill that he is ready, willing and 
able to pay such sums as may be due under the said 
judgment and executi1on, or ·such other sum as the court 
may fix: It would seem that, where tihe Complainan1t 
comes into the Court of Equity asking affirmative relief 
and making a tender in his bill of complaint of amounts 
which he admits to he due, he is required to pay into court 
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at the time of the fil,ing of his bill the amount which he 
admits to be due, and allege such payment in his bill. 

In T a:ylor vs. Reed ( 1827) 5 T. B. Mon. 
(Ky.) 36, it was held that if a party "pretends 
to avail himself of the plea of tender in equity, 
because he could not make it at law, he ought to 
be held to as great strictness as he would be held 
to at law.' .... If a legal tender was made of 
the money acknowledged by the Complainant in 10 
each case to be due, it should have been followed 
up by a payment of the m,oney into court, at 
the time of filing their ,respective . bills; and a com-
pliance with this requisition should be shown by 
an appropriate averment in each bill. Such an 
averment not having been made, the bill in each 
case is without equity." 

When the tender and its refusal are the basis 
of a suit for affirmative relief f.rom an instru- 20 
ment or contract, or from threatened action there-
under, it is <;ommonly held that the tender must 
be kept good. 

Webb vs. Citizens' Nat. Bank (1917)-lnd. 
App.-, 115 'N. E. 799; Tuthill vs. Morris 
(1880) 81 N. Y. 94; Werner vs. Tuch (1891) 
127 N. Y. 217, 24 Am. St. Rep. 443, 27 N. 
E. 845; McNeil vs. Sun & Evening Sun Bldg . . 
Mut. L. & Accumulating Fund Asso. ( 1902) 
75 App. Div. 290, 718 N. Y. Supp. 90; Schieck 30 
v,s. Donohue ( 1902) 77 App. Div. 321, 79 N. 
Y. Supp. 233; Weil vs. Lippman ( 1907) 55 
Misc. 443, 105 N. Y. Supp. 516; McClaim vs. 
Battion ( 1901) 50 W. Va. 121, 40 S. E. 509. 
Thus, it was held in Webb vs. Citizens' Nat. 
Bank (Ind.) supra, a suit to enjoin the sale of 
coll~teral securities, and to ,recover them free 

• 
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from any lien, that a tender must be kept good 
by paying the money into oourt, the court saying 
in substance, 1bhat where the party seeking to. ob-
tain the benefit of a tender comes into a Court of 
Equity, and demands affirmative relief, the 
familiar rule is applied that he who seeks the aid 
of equity must himself do equity, and before such 
parity can obtain an affirmative decree in his favor 
by virtue of a tender of the amount of the debt, 
he is required to show that he has brought the 
amount tendered into oourt for the benefit of his 
adversary to the end that no possible question 
may thereafter be raised, or litigation result, over 
the right to the money so tendered. 

It ,was held in Weil vs. Lippman ( 1907) 55 
Misc. 443, 105 N. Y. Supp. 516, that a tender 
of the mortgage debt was ineffectual to support 
an action for the cancellation of a m10,rtgage, be-
cause the amount offered was not paid into court 
until more than three weeks after the trial, since 
the tenderer, suing in equity for affirmative relief, 
was bound to keep the tender good by paying the 
,money into court at the time of the commence-
ment 10,f the suit, and to allege such fact in the 
complaint. 

And in McClain vs. Batton ( 1901 ) 50 
W. Va. 121, 40 S. E. 509, a suit to set aside a 
deed executed on a defective ,tax sale, it was held 
that a tender must be kept good by bringing the 
money into court. 

In Daughd~ill vs. Sweene_y ( 1867) 41 Ala. 
3 1 0, where the court considered together three 
bills asking for the cancellation of a mortgage and 
an injunction of a sale thereunder, a redemption 
of · the m1ortgage premises, an accounting, and 
general relief, it was held that the bill in each case 
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-was w~thout equity because the tender of -the 
mortgage debt was not kept good by payment of 
the money into court. 

In Schearff vs. Dodge ( 1878) 33 Ark. 340, a 
suit in equity ,to enforce a vendor's lien on a title 
bond, it was held that the vendee asking a decree 
for title must keep his tender of the purchase 
money good, and bring the money into Court 
before the court will decree him the legal title. 

In Dunn vs. Hunt ( 1896) 63 Minn. 484, 65 10 · 
N. W. 948, a suit to compel the execution of a 
certificate of redemption of real estate from a 
mortgage fore closure sale, it was held that a ten-
der must be kept good, and on this point the 
oourt said: "We apprehend that no case can be 
found where a · tender was essential to or the 
foundation of an action, and where it was held 
tqat the tender was effectual, unless kept good. 
Equity is no less strict than the law in this respect. 

In Given vs. Troxel ( 1905) Ala ., 39 SO. 20 . 
5 78, it was held that where a tender is made, no 
statutory redemption of lands sold, on a mort-
gage foreclosure can be had, unless at the time of 
the filing of the ·bill the money is actually paid 
into cour,t, and there is an averment in the biU to 
that effect. 

In Shields vs. Lozear 22 N. J. Eq. 447, Aff. 
23 N. J. Eq. 509, it was held that the amount 
tendered must be kept in readiness, and, on bill to 
redeem, or on plea or answer setting up tender, 30 
the money must be paid into court, and that no 
less strictness is required in such .cases in equity 
than at law. 
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10. The bill discloses no present cause of action 
against' the Def end ants. 

T~e argument under the preceding reasons also apply 
bo ith1s reason. In addition thereto, the attention· of the 
court is directed lo the fact that ,~here is no allegation 
contained in the bill of the fact that the Defendants are 
the present holders of any lien or interest in 1the property. 
It may be that the Defendants, prior to the fiLing of ~he 

10 · bill, parted with whatever interest they had acquired in 
the property. While the bill shows that the property was 
sold ·to the Defendant, Gilbert Stout, by the Sheriff ,of 
Somerset on July 27, 1925, and that a deed was de-
livered to the said Defendant, the hill fails to show that 
the ·said Defendant is the present holder oif any interest 
under said deed. 

11. The said bill shows that the Complainant is not 
entitled to the relief pra}Jed. 

20.' . The Complamant -does not oontend that the Court of 
Chancery should set aside the judgment in the action of 
law. He admits that the amount ·of ,the judgment plus 
the interest and oosts is due from him to the Defendant. 
Yet, h~ prays that the Court of Chancery may adjudge 
that ne11ther of the Defendants has any right, interest or 
title in or l1ien upon the property. Certainly, even if 
Chancery should set ,aside ithe sale and Sheriff's deed the 
lien of the judgment would still remain. Certainly, ~pon 

30 the facts shown by the bill, the Court of Chancery would 
not decree that the land in questi·on be relieved from the 
sale and the Sheniffs deed, except upon condition that 
the Complainant pay to 1the Defendants the amo~nt of 
the judgment, interest and costs, together with such sums 
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as will compensate the Defendanits for the ·trouble and 
expenses which they have incurred in reference to the said 
property and in connection with the proceedings since the 
said sale. But the Defendants respectfully -submit that 
the Complainant has not shown any proper ground or 
relief in equity, and that the decree of the Chancellor 
appealed from should be affirmed. 

AMOS M. WALN, 
Counsel With Defendants-

Respoindents. 10 

20 

30 
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GILBERT STOUT, et al., 
Defendants-Respondents. 

On Appeal 
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Chancery. 

BRIEF FOR APPELLANT. 

Statement. 

This is an appeal from a decree of the Chan-
cellor advised by Buchanan, V. C., dismissing 
on motion the complainant's bill of complaint. 
The bill alleged the commencement of an action 
in attachment by the defendant Stout against 
the complainant in the Somerset Circuit Court; 
that the complainant retained an attorney-at-law 
to defend the action, informing the attorney that 
Stout's, claim was unjust and giving full written 
information and instructing the attorney to op-
pose and def end the action. The complainant 
supposed that this action was being defended 
until he was informed by a friend that his home-
stead real estate, particularly described in the 
bill of complaint, had been sold under execution 
sale. Then making inquiry, Sapinsky learned 
that a judg1nent had been recovered by Stout 
against him in the action and that on April 10, 
1924, a fi. fa. had issued thereon to the sheriff 
of Somerset to raise $168.03, and that the sheriff 
after advertisement sold Sapinsky's real estate 
to Stout, who bought it in for $'168.03. This sale 
had occurred on June 27, 1925, and that Sapinsky 



.h'ad no 'actual .knowledge of the sale, e'xecution 
'"or judgment; 'or'thought ·anything other ·' than ~the 
action · was being defend ·ed by · his attorney; in 
accordance with his instructions, until August 8, 
1925, and afte,r the execution sale. Sapnisky 
then applied to the Somerset Circuit Court to 
have the sale Sf~t aside and this application was 
opposed on the ' ground that that Court had no 
further jurisdiction becau _se Stout had received 
a deed from the sheriff under the execution, 
where£ ore no drder has yet been made by the 
Somerset Circuit Court upon Sapinsky's appli-
cation. The property sold for $168.03 consists 
of eight and one-_half acres of land at Griggs-
town, in the County of Somerset, on which is 
erected a frame brick filled house containing 
sixteen rooms. The complainant bought the 
property in 1922 for $3,800 and has since that 
time spent large sums of money for addtions 
and improvements, so that the property, sold as 
aforesajd for $168.03, is worth at least the sum 
of $22,000. 

The complainant has tendered the amount of 
the judgment, interest and costs to Stout and is 
ready, willing and able to pay him such sum as 
may be due him, and offers to pay · such sum as 
the Court may fix. Stout bas refused to do any-
thing unless the con1plainant pay $1,200. At all 
times the complai~ant has been and still is in 
peaceable possession of the property and claims 
to own it. 

The relief prayed for is: 
'' That the execution sale aforesaid, pur-

suant to which Gilbert Stout bought the 
pr~perty bereinabove described, be set aside, 
and that the deed from the Sheriff of Som-
. erset to Gilbert Stout be set aside and be 
adjudged to convey no right, title or interest 
in and to the property hereinabove described 
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to the said Gilbert Stout, and that it be ad-
judged that neither of the defendants bas 
any right, title or interest in or lien upon 
the property of the complainant hereinabove 
described, and that the cloud upon the com-
plainant's title to the said property by the 
said judgment, execution, sale and deed, be 
removed. 

"That the con1plainant have such other and 
f h 1. f b . t d * * *" urt er re ie as may e JUS ; an . 

On motion this bill was dismissed for the rea-
son that it sets forth no cause of action. Buch-
anan, V. C., filed a very brief opinion ( Case 9), 
whereupon this appeal was taken. The propriety 
of the dismissal of this bill of complaint is the 
sole question presented by this appeal. 

ARGUMENT. 
The bill did state a Cause of Action in Equity. 

Authority for the sufficiency of the bill of com-
plaint is found in many decisions of our courts ,; 
among them are the following: 

Seaman v. Riggins, 2 Eq. 214 (Pennington, C., 
1839). In that case a petition was presented by 
a junior incumbrancer to set aside a sale on · a 
chancery execution. The facts were the agent of 
this incumbrancer, whose interests were preju-
diced by the sale and who intended to purchase, 
was prevented fron1 attending the sale by acci-
dent and by an unintentional mistake of the com-
plainant's solicitor. The sale was set aside. The 
chancellor said, on page 217 : 

'' To justify the interference of the court, 
there must be a foundation laid-either 
fraud or mistake or some aocident, by which 
the rights of parties have been affected.'' 
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I-I owell v. Hester, 4 Eq. 266 (Haines, C., 1843). 
The decision . in this case is accurately expressed 
by the headnote, which reads : 

"A sheriff's sale, regularly made by vir-
. tue of an execution out of this court, set 
~side, on the ground that a party having an 
incumbrance subsequent to the complainant 
was by a mistake of her agent prevented 
from attending the sale, and that the prem-
ises sold for an inadequate price, to the 
prejudice of the party seeking to avoid the 
sale.'' 

Kloepping v. Stellma.cher, 21 Eq. 328 (Za-
briskie, C., 1871). In ,this case the prope irty was 
worth $1,500 and was sold for $52. The com-
plainants were described by the Chancellor as 
being ignorant, stupid, perverse and po.or. The 
execution was issued on a judgment before a 
justice of the peace, and was founded on a judg-
ment previously recovered before another jus-

. tice. The property was duly advertised and a 
deed was delivered to the defendant. The com-
plainants did not attend the sale by reason of 
their ignorance, perversity and stupidity. The 
complainants had due legal notice of all proceed-
ings. The sale was set aside. The Chancellor 
said: 

'' It satisfactorily appears that the prop-
erty sold was worth over $1,500, and was 
~old for $52. Thi~ is a gross, a very gross, 
inadequacy of price, from which fraud in 
some cases might be inferred without fur-
ther proof. Inadequacy of price itself is not 
suffic!en~ ground to set aside a conveyance, 
nor is it, per se, proof of fraud. Bank of 
New Brunsw ·ick v. II assert, Saxt. 1; Crane 
v. Conklin, Saxt. 346; Smith v. Duncan, 1 
C. E. Green 240; Marlatt v. Warwick, 3 C. E. 
Green 108. 

. '' But :when such gross inadequacy is com-
bined with fraud or 1nistake, or any other · 
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ground of relief, in equity it will incline the 
court strongly to afford such relief.'' 

* * * * ' 

'' The property was fairly put up and 
struck off. The defendant was present; he 
did not bid, but after the sale the purchaser 
transferred the bid to hin1. No positive 
fraud by him . is shown; on the contrary, the 
whole circumstances seem to clear him of 
all charge of fraud, other than the inference 
from inadequacy of price. 

'' The conduct of the sheriff was free from 
all blame; he adjourned the sale to allow 
the complainants to get notice, attend, and 
protect . themselves. He requested one of his 

. deputies, and a respectable attorney who was 
present, to give the con1plainants notice of 
the intended sale; each of these persons tes-
tify that he gave them such notice. There is 
nothing on which to found any charge of 
fraud upon any one concerned in the sale. 

"But a court of equity will set aside a 
·sheriff's sale, even if there has been no 
fraud, when there is a gross inadequacy of 
price, and the parties, by reason of mistake 
or misapprehension, did not attend the sale, 
and the sacrifice was caused by such mistake 
or misapprehension.'' 

It should be noted that in this case the sale 
which was set aside was . held not under a 
chancery execution, but · under an execution issu-
ing from ·a c01nmon law court. In that respect 
the case is on all fours with the case at bar. 

. Raphael v. Zeh1-ier, 56 Eq. 836 (C. E. A. 1898). 
In this case the sale was set aside in a decree 
advised by Vice-Chancellor Emery. The execu-
tio:p. had issued out of a common law court. The 
ground of Vice-Chancellor Emery's decision ap-
pears in his opinion on page 837 : 

"The ground upon which I reach this con-
clusion, stated generally, is that I think the 
entire evidence in the case sufficiently estab-
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lishes that there was a · gross inadequacy of 
price at the sale, and that, by reason of mis-
take or misapprehensoin, the complainant 
did not attend the sale or protect her inter-
ests at the sale, and that the sacrifice of the 
property was, the result of this mistake or 
misapprehension. The case is within reach 
of equitable relief upon the principles de-
clared by Chancellor Zabriskie in J(loepping 
v. Stellmacher, 6 C. E. -Gr. 328, 330. '' 

The decree was affirmed by this court on the 
opinion below. 

Combes v. JI off man, 87 Eq. 148 ( Griffin, V. C., 
1914). In this case the Vice-Chancellor said on 
page 152: 

"Hoffman was not bound, in law, to give 
personal notice to Combes. He proceeded 
strictly within his rights. The sale was ad-
vertised in the m_anner provided by statute. 
But it is very evident from the manner in 
which I-Ioffman procured the assignment, the 
secrecy observed by him in the conduct of the 
sale,' and the price bid at the sale, that he 
intended by trick or subterfuge ~o acquire 
the property of the complainant for a nom .. 
inal sum. In this he succeeded, obtaining a 
deed for a consideration less, than the sher-
iff's execution fees, with the result that the 
property of the complainant was taken from 
him without the defendant paying even one 
dollar, which was applied in reduction of 
the judgment debt, and thereafter, the same, 
undiminished, might be satisfied out of such 
other property as the complainant might 
then have owned or should thereafter ac-
quire. The conduct of Hoffman was so un-
scionable and inequitable, and the price was 
so grossly inadequate, as to shock the con-
science of a court of equity. This, coupled 
with the surprise of con1plainant, requires 
that the con1plainant be relieved." 

It is to be noted that although the affidavit and 
a,ssessment of damage was filed on April 1st, 
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·1924, and a fi. fa. was issued on A,pril 10th, 1924, 
no attempt was made to sell the property until 
July 27th, 1925-some fifteen months, later (Par. 
2 and 4 of the Bill). 

It will also be observed that, as alleged in the 
Bill, '' there were on said preinises goods and 
chattels belonging to the complainant of a value 
far more than enough to pay the full amount to 
be raised by the said wr_it of execution'' ( case 3, 
paragraph 4; of the Bill). Notwithstanding this, 
the Sheriff, '' acting upon the instructions of the 
attorney of the plaintiff in the attachment ac-
tion,'' sold the real estate and the same was 
bought in for $168.03 ( case 3, paragraph 4 of 
the Bill). 

These circumstances, taken in connection with 
the gross inadequacy of price, might well present 
a situation from which fraud is inferred without 
further proof. 

Y Even a court of .common law will, if it still has 
jurisdiction, set aside a sheriff's sale even if 
there has bee1; no fraud, where there is gross 
inadequacy of price, and where the party, by 
reason of a 1nistake or misapprehension, ·did not 
attend the sale or protect his interest at the sale 
and the sacrifice was caused by such mistake or 
misapprehension. This was held in the case of 
Linde Paper Company v. Gebert, 92 Law 280 
{Supreme, 1918), in a case where property vvorth 

· $500 was sold for $5. · 

Chancery, rather than . the Somerset Circuit 
Court, has jurisdiction in the present case be-
cause the process of the Circuit Court has been 
executed by the delivery of a deed by the sheriff 
to the defendant. Under such circumstances, the 
jurisdiction of Chancery .is clear. It was ex-
pressly so held in 111argate Company v. Hand, 86 
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Eq. 314 (Leaming, V. C., 1916). See also Lud-
lam v. Pennsylvania Realty Company, 83 Eq. 130 
(Lea.ming, V. C., 1914). -

The allegations of the bill -of complaint before 
_the Court bring the case squarely within the cited 
decisions. In all of them the proceedings were 
regular and with the possible exception of 
Combes v. Hoffman, no fraud could be imputed 
to the defendant, other than that arising out of 
the gross inadequacy of the price. · In the case 
at bar the inadequacy of price is such as to 
shock the conscience of the Court. The property 
sold is eight and one-half acres of land on wh1ch 
stands a sixteen room house. The complainant 
paid for this $3,800 jn 1922 and has since that 
time spent large sums of money for additions 
and improvements. The allegation in so many 
words is "So that the said property, sold as 
aforesaid under the said writ of execution for 
$'168.03, is worth at least the sum of $22,000 
( case 4). These, of course, speak for themselves. ,.,< 

The Vice-~hancellor says ( case 10) : '' There 
is no allegation that there were no other liens 
or in_cuinb~ances against the property-''. It 
surely is not incumbent upon the complainant in 
his bill of con1plaint . to negative the existence of 
liens or incumbrances. There is no presumption 
that liens or jncumbrances exist. , . , 

The bill of complaint describes the property 
levied on as the complainant's "homestead" 
propert,y (case 2). The- allegation is that the 
property sold for $168.93 is worth at least $22,-
000. The property sold under the execution can 
necessarily be only the interest of the complain-
ant in the lands and buildings, because obviously 
on an execution in an attachment action at law 
aganist Sapinsky, only the interest of Sapinsky 

9 

in the lands and premises can be reached, and 
no rights of any incumbrancers can be sold, even 
thought they might be cut off by the attachment 
and sale thereunder. The Court must conclude, 
therefore, that the bill alleges that the complain-
ant's right in the property which was worth 
$22,000 _ and which was sold for $168.03. 

Of course, the complainant has a cause of ac-
tion against his negligent attorEey. Can it . be, 
however, that that is his only right and will a 
court of equity let his homestead, worth at least 
$22,000, go for $168.03, when he is willing to pay 
such sun1 of money as the court may fix ( case 
5 ), offered the defendant to pay more than the 
judgment, interest and costs, and explains why 
he was ignorant of the sale or the proceedings , 
leading up to it 1 

Neglect on the part of one seeking relief from 
the consequences of mistake, accident or surprise 
is not a reason for denying relief on the ground 
of neglect alone, save where the negligence is 
culpable or inexcusable. 

As was said in Institute Building and Loan 
Association v. Edwards, 81 N. J. E. 369, 364: 

"It is indeed difficult to conceive of any 
form of equitable relief from mistakes where · 
some degree of negligence of the party seek-
ing relief is not involved", 

citing also Collignon v. Collignon, 52 N. J. Eq. 
516, 520. . 

In Seely v. Bacon, 34 Atl : 139, 140, it is said: 
"Now as a rule equity will refuse to rec-

tify a mistake which occurred through inex-
cusable negligence * * * but what degree 
of vigilance is to be exercised must depend 
upon the facts of each case'' 

Citing 2 Porneroy's Equity, Sec. 856. 
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In the cases heretofore cited, where our courts 
have set aside sales had under execution, · the 
general doctrine which we advance has been rec-
ognized and rupiplied. Thus in Raphael v. Zehner, 
supra, the husband of the plaintiff was her agent .. 
The husband received notice of the -sale; he failed 
to notify his wife. 

In Linde Paper Cornpany v. Gebert, 92 Law 
280, the judgment debtor knew of "the proposed 
sale. He failed to attend because he was im-
properly advised by his lawyer, who told him 
that inasmuch as an encumbrancer had served 
a notice of clain1 of property, such notice of 
claim would compel a . postponement of the sale. 

In each of these cases, notwithstanding the 
negligence of the agent of the judgment debtors 
respectively, the sale was set aside. 

· In Kloepping v. Stellmacher, supra, the judg. 
ment debtor was guilty of something more than 
mere negligence. They perversely ignored the 
process served upon them and knowledge of the 
sale which was brought horne to them. N otwith-
standing this, the Court relieved them from the 
sale. 

The circumstances in the instant case are 
much stronger in favor of the compla.naint than 
are those in any of the cases cited. In none of 
these cases was the dispartiy between the price 
realized on the sale and the value of the property 
so great as in the present case, where property 
worth $22,000 was sold to the judgment creditor 
for $168.03. In none of the cases were the ex-
tenuating circumstances so strongly in favor 
of the complainant, for in the present case, Sa-
pinsky was not only unaware that his home was 
being put up for sale, but he was even unaware 
that a judgment had ever been entered against 

him, and .had assuir1ed that the . litigation ·was at 
lSSUe. 

Moreover, judgment had · been entered ·in the 
attachment action prior · to April 10, 1924. The 
representation 0£ Sapinsky by Kline then ended. 
Ransoni v. Sutherland, 46 Mich. 489; I( eller v. 
Keller, 100 N. Y. App. Div. 325; 6 Corpus Juris 
672-3. After the entry of judgment, therefore, 
notice to !{line was not notice i o Sapinsky, nor 
could he be charged with Kline's knowledge. 
I( onta v. St. Louis Stock Exchange, 131 S. W. 
380; Chicago, etc._, Co. v. Jackson Brewing Co., 48 
S. W. 275. 

When, as in the case at bar, there is such a 
disparity between the price sold and the value 
of the property as to shock the conscience of the 
court, and to amount to a fraud in equity on 
the complainant, that fraud will not go unre-
lieved just because the complainant's absence 
from, or lack of knowledge of, the sale is due 
to the negligence of his attorney. 

The Vice-Chancellor makes a point of the fact 
that there is no allegation of a meritorious de-
fence to the action in which the execution issued. 
That is not the point. No relief is asked for 
against the judgment at law; that is too sn1all to 
bother with. In this case, as in the cases cited, 
the judgn1ent or decree on which the execution 
issued n1ust be taken, for present · purposes at 
least, to be valid. 

Both reason and authority unite 111 requiring 
a reversal of the decree appealed from and a 
holding by this Court that, under circun1stances 
such as those alleged, the complainant is entitled 
to the assistan ~e of a court of equity. 
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The decree appealed from should be reversed. 
Respectfully submitted, 

G. W. C. McCARTER, 
Of Counsel with Appellant. 

May Term, 1927. 




