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I.

The situ ation  in vo lves a jud gm en t en tered  in  p ro -
ceedings under the W ork m en ’s C om pensation  A ct. 
The quantum  o f the aw ard is  not questioned . E v e ry  
elem ent n ecessary  to a  recovery  on the p art o f the  
petitioner w as ad m itted  in  the tr ia l court, except  
dependency. In  other w ord s, the sole q u estion  sub-
m itted to the tr ia l C ourt w as w h eth er or not there  
were dependants o f the decedent. The learned  tria l 
Court found th at dependency ex isted , th erefor  a 
finding for  the p etitio n er  n ecessa r ily  fo llow ed . On 
certiorari, the Suprem e C ourt has affirmed the ju d g -
ment. The op in ion  o f the, Suprem e C ourt ap p ears  
later.
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H .

D ep en d en cy  is  a q u estio n  o f fa ct. H a v e y  v s . E r ie  
R a ilr o a d  C o., 88 N . J . L . 685. M ille r  v s . P u b lic  
S e r v ic e  R a i lw a y  C o., 84 N . J . L . 174. M u zik  v s . E r ie  
R a ilr o a d  C o., 86 N . J . L . 695. I t  is  th e  se tt le d  law  
o f  th is  S ta te  th a t th e  d e term in a tio n  o f fa c ts  b y  the  
tr ia l C ou rt is  final in  m a tter s  o f  th is  n a tu re , and  
the tr ia l C ourt h a s fo u n d  a s a fa c t  th a t d ep en d en cy  
e x is ts . T he act i t s e lf  p ro v id es  th a t o n ly  q u estio n s  
o f  la w  m a y  be r a ised  on certio ra r i.

I n  re  M c A rd le  v s . M a ile r s , 111. In d . B d . N o. 1128, 
M arch 2 ,1 9 1 6 , an aw ard  to  the fa th e r  w a s confirm ed. 
T h e board  sa id  the fa c ts  p ro v ed  co n tr ib u tio n  ra th er  
th an  d ep en d en cy  an d  th a t a lth o u g h  th e  fa c ts  c lea r ly  
sh o w ed  th a t th e  fa th e r  w a s n o t in  n eed  o f  th e  su p -
port o f  th e  d eceased , y e t  d ep en d en cy  ex isted .

P a r t ia l  d ep en d en cy  is  sufficient to  su p p o rt an  
aw ard . J a c k so n  v s . E r ie  R . R .,  86 N . j .  L . 550. W a ts '  
vs. H a lb ro o k , C a b o t & R o ll in s  C o rp o ra tio n ,  170 N . 
Y . A p p . D iv . 6.

“ A  p erso n  is  d ep en d en t w h en  r e ly in g  up on  
an d  req u ir in g  co n tr ib u tio n s fro m  th e fu n d s ot a 
m in or ch ild  to  a fa m ily  fu n d , to  su p p o rt the' 
v a r io u s  m em b ers o f such fa m ily . ’ ’

N e w m rn n ' v s . F r a n k  D r y  G o o d s  C o., Ind.
In d u s. B d . A p r il 2 5 ,1 9 1 6 .

In  r e  M cG ill v s . C i ty  o f  I m p e r ia l ,  2 C al. In d . A ce. 
Com m . 21 (1 9 1 5 ), an  em p lo y ee  had  con trib u ted  ro 
the su p p o rt o f  h is  m oth er  and  s is te r s  fo r  a c o n sid -
erab le  p er io d  o f  tim e, but fo r  n in e  m on th s p rev io u s  
to  h is  d ea th  h ad  fa ile d  to  con trib u te . T h e board  in  
affirm ing an  aw ard  sa id , “ T h e p resu m p tio n  w a s th a t  
d ecea sed  w ou ld : h a v e  con tin u ed  to  con trib u te  to  a p -
p lic a n ts ’ su p p o rt h ad  c ircu m sta n ces p e r m itte d .”
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I n  re  K r a u s s  v s . G eo rg e  77. F r i t z  d  S o n , 87 N . J . 
L. 321, a m in or  son  con trib u ted  to  th e  g en era l fa m -
ily  fund. T h e son  w as k illed . T h ese  fa c ts  ju s t i -
fied a  fin d in g  o f  d ep en d en cy . T h e a w a rd  w a s  affirm ed  
by the C ou rt o f  E rro rs .

A  d ep en d en t is  “ one w h o  look s to  an o th er  fo r  
su p p ort or h e lp ,”  J a eh so n  v s . E r ie  R . R .,  86 N . J . L  
550.

T he deced en t, w ho w a s burned  to  d ea th  in  th e  a p -
p e lla n ts ’ em p loym en t, w a s a  m in or  and is  su rv iv ed  
by a m other, fa th er  and tw o s is te r s , one o f w h om  is  
a m inor (27-28). T he d eced en t liv ed  a t hom e w ith  
h is p a ren ts (2 7 ). H is  ea rn in g s w ere  b ro u g h t hom e  
and turned  over to  th e  m oth er, w ho u sed  such  ea rn -
in g s fo r  g en era l h ou seh o ld  ex p e n se s  (2 8 ) . T h ese  
ea rn in g s w ere  n e c essa ry  to  m eet h o u seh o ld  e x p en ses  
(2 8 ). T he d eced en t had $300 in  bank (2 8 ) . W ith  
the con sen t o f  the d eced en t (3 0 ) , p a r t o f  th is  sum  
w as w ith d raw n  in  sm a ll am ou n ts an d  u sed  in  the  
hom e fo r  g en era l e x p e n se s  (2 9 ) . T h is  w a s n e c es-
sa ry  because th e  fa th e r  d id  n o t a lw a y s earn  en ou gh  
to m eet h ou seh old  ex p en ses  (2 9 ) . W hile  th e  d e -
ced en t had not w orked  lo n g  en ou gh  a t th e  p lace  
w here he w a s k illed  to  rece iv e  w a g e s , he h ad  a greed  
to b r in g  h is  p a y  hom e and g iv e  i t  to  h is  m o th er  (3 0 ) . 
O f the m o n ey  w h ich  the d eced en t had  in  bank $200  
w as turned  over  to  the fa th e r  an d  u sed  to  p a y  th e  
fa th e r ’s em p loyees (3 3 ) . D u r in g  a  p er io d  w h en  
the deced en t had no em p loym en t he co llected  b ills  
and d e livered  s ig n s  fo r  h is  fa th e r  and h e lp ed  h is  
m other about the h ou se  (3 4 ) . F

III.

T he ap p ellan t, in  it s  b r ie f, s ta te s  th a t th e  d e-
cedent, m  the case  at bar, had w orked  o n ly  tw o d a v s  
p rev iou s to  h is  death . T h is  is  n o t so. T h e dece-
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d en t had  w ork ed  a fu ll  w eek  (p . 30, 1. 30) and  h ad  
ea rn ed  a fu ll  w e e k ’s p a y  w h ich  h e h ad  a g reed  to  
tu rn  over  to  h is  m oth er  (3 0 ) .

T h e a p p e lla n t a lso  s ta te s  th a t no a u th o r ity  a p -
p ea rs  fo r  th e  u se , b y  th e  fa th e r  and m oth er, o f  the  
m o n ey  w h ich  th e  d eced en t h ad  in  bank. T h is  a lso  
is  n o t so. T h e m o n ey  w a s w ith d ra w n  w ith  th e  co n -
sen t o f  th e  d eced en t an d  a lso  w ith  th e  co n sen t o f  th e  
g ran d m oth er , fro m  w hom  th e m on ey  h ad  com e  
(p. 30,1. 22).

T h e c a se  m en tio n ed  in  th e  a p p e lla n t’s b r ie f  a s  
b e in g  s im ila r  to  th e  c a se  a t b ar  is , in  our op in ion , 
en tire  d iss im ila r . T h is  case  d ep en d s en tire ly  on  
co n v ersa tio n s  w ith  the d ecea sed  son , w h o sa id , “ I f  
th ere  w a s a n y th in g  he cou ld  do to  h e lp  h is  m oth er, 
he w ou ld . ’ ’ T h ere  is  no  p ro o f or in tim a tio n  o f p r o o f  
th a t th e  d eced en t, in  th e  c ited  case , con trib u ted  a n y -
th in g  to  th e  su p p o rt o f  h is  fa m ily . In  th e  ca se  at 
bar th e  d eced en t h ad , in  th e  p a st, con trib u ted  h is  
w a g e s  to  the g e n e ra l su p p o rt o f h is  fa m ily , had  p e r -
m itted  h is  bank accou nt to  be w ith d ra w n  and used  
b y  h is  fa th e r  and  m oth er, h ad  done con sid era b le  
w ork  con n ected  w ith  h is  fa th e r ’s b u sin ess , had  
h e lp ed  h is  m oth er abou t the h ou se  and h ad  ea rn ed  a 
w e e k ’s w a g e s  in  th e  p r o se c u to r ’s em p loym en t, 
w h ich  h e h ad  a g r ee d  to  tu rn  o v er  to  h is  m oth er. In  
a d d itio n  to  th is , th e  m oth er te s tif ie s  th a t the ea rn -
in g s  o f  th e  d eced en t w ere  n e c essa ry  to  m ake both  
en d s o f th e  h o u seh o ld  e x p e n se s  m eet (p . 28, 1. 13, 
e t s e q .) .  A g a in  the d eced en t, w ho h a d  sp en t a sh ort  
tim e in  co lleg e , h ad  p r a c tica lly  a g reed  n o t to  m ake  
an e ffo rt to  retu rn  to  co lleg e  b ecau se  h is  ea rn in g s  
w ere  n eed ed  in  the hom e (p . 32, 1. 17, e t s e q .) .
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IV.

T he on ly  th eo ry  up on  w h ich  the a p p e lla n ts  p o s i-
tion  can be co n sid ered  is  th a t no fa c ts  w ere  p r e -
sented  from  w hich  d ep en d en cy  cou ld  be in ferred . 
W e conten d  th a t am p le  p r o o f o f  d ep en d en cy  a p -
p eared  and r e sp ec tfu lly  su b m it th a t th e  ju d g m en t o f  
the S u p rem e C ourt sh ou ld  stan d .

T he con ten tion  th a t the s ta tu te  can  o n ly  a p p ly  to  
con d ition s at the tim e o f  d ea th  is  n o t sou nd , sin ce , 
i f  th at w ere  so, the so le  su p p o rt o f  a  la r g e  fa m ily  
m ight be p rev en ted  from  w o rk in g  fo r  a lo n g  p er io d  
o f tim e by sick n ess and i f  he sh ou ld  be k illed  u p on  
return  to  w ork, no a w a rd  cou ld  be m ad e to  d ep en -
d ents, b ecause a t the tim e o f d ea th  w a g e s  a lrea d y  
earned  and co llected  w ere  n o t b e in g  u sed  b y  the  
d ep end en ts.

A lth ou gh  it  had n ot been  p a id , th e  d eced en t had  
earn ed  a  w e e k ’s w a g es , and h ad  p ro m ised  to  tu rn  
th is v ery  m on ey  over to  h is  m other.

V.

W e doubt the sufficiency o f the g ro u n d s a ss ig n ed  
fo r  th is  ap p eal. N o  rea so n s a p p ea r  fo r  a lleg ed  
error on the p art o f  the S u p rem e C ourt an d  th e  S u -
prem e C ourt d id  n ot find “ p ro o f o f  d e p e n d en cy ,”  
but m ere ly  d eterm in ed  th a t p r o o f ju s t ify in g  th e  d e-
term in ation  o f the learn ed  tr ia l C ourt had  been  
presen ted .

VI.

In  the case  at bar the S u p rem e C ourt h a s handed  
dow n the fo llo w in g  o p in io n :
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“ P e r  C u r ia m :
T h e w r it  in  th is  c a se  b r in g s  n p  fo r  r ev iew  a 

ju d g m en t o f  the C am den C ou n ty  C ou rt o f  C om -
m on P le a s  fo r  co m p en sa tio n  u n d er  our W o rk -
m a n ’s C o m p en sa tio n  A c t on accou n t o f  the  
d ea th  o f  C h a r les  J .  H a lb e isen , J u n io r , an  em -
p lo y ee  o f H . H o p p er s  C om p any.

E v e r y  e lem en t n e c e ssa r y  to  su p p o rt th e  ju d g -
m en t w a s a d m itted  in  th e  cou rt b elow  ex cep t  
d ep en d en cy  $ in  o th er  w ord s, the so le  q u estio n  
su b m itted  to the C ou rt b e low  w a s  w h eth er  or n o t  
th ere  w ere  d e p e n d en ts  o f  the d e c e d e n t’s, and  
th a t is  the so le  q u estio n  a rg u ed  h ere . T he  
-record sh o w s th a t it  w a s a lso  a g reed  th a t w h ile  
th e  m oth er  w a s  th e  p e tit io n er , a n y  aw ard  m ade  
sh ou ld  be m ad e in  fa v o r  o f the fa th er .

T he tr ia l  J u d g e  fo u n d  th a t d ep en d en cy  ex -
is ted , an d  th ere fo re  a fin d in g  fo r  th e  p e tit io n er  
n e c essa r ily  fo llo w ed , th e  tr ia l J u d g e  fu r th er  
sa y in g  (fin d in g  6) ‘th a t b y  la w  C h arles J . H a l-  
b eisen , th e  d e c e d e n t’s fa th er , w a s  a lon e  en titled  
to com p en sa tio n  a t the ra te  o f  tw en ty -five  per  
cen tu m  o f d e c e d e n t’s  w a g e s .’

W e are  in c lin ed  to  th ink th a t the fin d in g  o f the  
tr ia l J u d g e  u p on  the q u estio n  o f d ep en d en cy  h as  
ev id en ce  to  su p p o rt it , and th a t b e in g  so , on 
fa m ilia r  p r in c ip le s , the ju d g m en t m u st be 
affirm ed.

T h e ev id en ce  ten d ed  to  sh ow  th a t th e  d eced en t  
w a s a  m in or b etw een  tw e n ty  and  tw en ty -on e  
y e a r s  o f  ag e , and th a t he is  su rv iv ed  b y  a 
m oth er, fa th e r  an d  tw o  s is te r s , one o f w hom  is  
a  m inor. T h e d eced en t liv e d  a t hom e w ith  h is  
p a ren ts . H is  ea rn in g s w ere  b rou gh t hom e and  
tu rn ed  o v er  to  th e  m oth er w ho u sed  such  earn -
in g s  fo r  g en era l h ou seh o ld  ex p en ses . T h ese
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ea rn in g s  w ere  n e c essa ry  to  m eet th e  h o u seh o ld  
ex p en ses. A s  a  s id e lig h t, th ere  w a s ev id en ce  
ten d in g  to sh ow  th a t a t one tim e the d eced en t  
had $300 in  ban k; th a t w ith  th e  co n sen t o f  the  
deced en t, p a r t o f  th is  sum  w a s w ith d ra w n  in  
sm all am ou n ts and u sed  in  th e  hom e fo r  g en era l  
ex p en ses , and th a t th is  w a s n e c e ssa r y  b ecau se  
the fa th e r  d id  n o t a lw a y s  earn  en o u g h  to  m eet  
h ou seh o ld  ex p en ses .

T h e ev id en ce  a lso  ten d s to  sh ow  th a t w h ile  
the d eced en t had  n o t w ork ed  fo r  H . K o p p er s  
C om p any lo n g  en ou gh  to  rece iv e  w a g e s  (h e  h ad  
w orked  but one w eek  a t the p lace  w h ere  h e  w a s  
k illed ), y e t  he h ad  a g reed  to  b r in g  h is  p a y  hom e  
and g iv e  it  to h is  m other.

T he evidence* a lso  ten d ed  to  sh ow  th a t d u r in g  
a p er iod  w h en  the d eced en t had  no em p loym en t, 
he co llected  b ills  and  d e liv ered  s ig n s  fo r  hrs 
fa th e r  and h e lp ed  h is  m oth er abou t th e  h ou se .

In  v iew  o f a ll th is  ev id en ce  w e  th in k  th a t th e  
find in g o f the tr ia l J u d g e  h ad  ev id en ce  to  su p -
p ort it.

T he ju d gm en t w ill be affirm ed, w ith  c o s t s .”

W e r e sp ec tfu lly  u rg e  th a t the ju d g m en t o f the  
Su prem e C ourt b e  affirm ed. «

.B e sp e e tfu lly  su b m itted ,
Wesc o t t  & Weaver ,

A tto r n e y s  f o r  A p p e lle e .
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th a t p er io d  con trib u ted  no w a g e s  to  th e  su p p o rt o f  
an yon e.

I t  fu r th e r  a p p ea red  th a t som e tr u st  fu n d  le f t  h im  
b y  h is  gra n d m o th er  h ad  in  p a r t b een  u sed  in  the  
y e a r  1911 in  h is  f a th e r ’s b u sin ess  (p . 3 3 ) , th e  au -
th o r ity  fo r  th e  u se  o f th is  fu n d  d oes n o t ap p ear .

ARGUMENT.

The Sole Question Raised is Dependency.

D ep en d en t h a s been  defined  a s m ea n in g  “  d ep en -
d en t fo r  the o rd in a ry  n e c e ssa r ie s  o f  l ife  su ita b le  for  
a p erso n  o f  th e  sam e c la ss  and p o s it io n .”

D a z y  v s . A p p o n a u q  C o., R . I .— 4 N . C. C. A . 
594 (1 9 1 4 ).

A  su b sta n tia lly  s im ila r  d efin itio n  to  th a t g iv en  in  
th e  R h od e I s la n d  case , su p ra ,  is  a d o p ted  b y  the  
O hio C om m ission , w h ich  defines it  a s  m ea n in g  “ d e-
p en d en ts  fo r  the o rd in a ry  n e c e ssa r ie s  o f  l i f e  fo r  a 
p erso n  o f th a t c la ss  and p o s it io n  in  l ife , ta k in g  in to  
accou nt the fin an cia l and  so c ia l p o s it io n  o f  d e-
p e n d e n t .”

I n  r e  B o r a ,  O hio , In d . Com m ., N o v . 5, 1914, 
q u o tin g  I — B rad b . W ork . C om p. (2nd  
E d .)  571.

T h e s ta tu te s  define d ep en d en cy  o n ly  in fe re n tia lly  
and lea v e  it  a s  a q u estio n  o f fa c t  to  be d eterm in ed  
b y  p r o o f sh o w in g  th e  e x is ten ce  and  ex ten t o f  the  
d ep en d en cy , th a t is , w h eth er  i t  is  p a r tia l or tota l.
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Our cou rts h a v e  d eterm in ed  p a r tia l d ep en d en cy  
to be actu al d ep en d en cy , a w a rd in g  fu ll  co m p en sa -
tion i f  p a r tia lly  d ep en d en t.

J a c k so n  v s . E r ie  R a ilr o a d  C o., 91 A t. R ep . 
1035.

B u t w e are u n ab le to  find  a n y  a u th o r ity  w h ich  
would seem  to  h a v e  h an d led  th e  ru le  a s flex ib ly  as  
the P le a s  J u d g e  in  th e  p r e sen t case.

H is r ea so n in g  is  co n ta in ed  in  th e  fo llo w in g  e x -
cerpt fro m  h is  o p in io n :

“ I t  w a s d eb ated  a s  to  w h eth er  h e  w ou ld  r e -
turn  to  co lleg e  a t th e  b e g in n in g  o f th e  fa l l  term  
of the co lleg e .

“ T he m o th er  te s tif ied  th a t it  w a s u n certa in  
w h eth er  h e  w o u ld  retu rn , a s th e  fa m ily  cou ld  
n ot a fford  it . I f  i t  w a s  th e  p u rp o se  fo r  h im  
to retu rn , i t  cou ld  h a r d ly  he c la im ed  th a t he  
had d ep en d en ts. B u t th is  q u estio n  w a s  u n d e-
term in ed  and  fo r  th a t rea so n  I  fe e l  co n stra in ed  
to  com e to  th e  con c lu sio n  th a t th e y  w ere  d e-
p en d en ts, an d  th a t th e  m a tte r  sh ou ld  be d e -
cided  on th e  o ccu p ation  o f th e  d eced en t a t the  
tim e o f th e  accid en t, and  n o t sp ecu la te  as to  
the fu tu r e ”  (p . 2 0 ).

In  th is  con n ection  th e  tr ia l J u d g e  fa i le d  to  con -
sid er th a t th ere  h ad  b een  no su p p ly  o f m o n ey  or  
n ecessa r ies  fo r  th e  p reced in g  y e a r  and  th a t a t th e  
tim e o f d ea th  no w a g e s  h a d  b een  rece iv ed  b y  the  
deceased son , and  th a t no  ea rn in g s h ad  b een  co l-
lected  or p a id .

I t  cannot se r io u s ly  be u rg ed  th a t th e  u se  o f  the  
trust fu n d  o f d eced en t w ou ld  b r in g  th is  ca se  w ith in  
the c la ssifica tion  o f d ep en d en t. T h e m o st th a t cou ld
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be u rg ed  w ou ld  b e  th a t th ey  w ere  fu n d s lo a n ed  fo r  
th e  u se  o f  p a ren t, to  be retu rn ed , u p on  p ro p er  ac-
cou n tin g .

W h ere  a m o th er  rece iv ed  o cca sio n a l su m s from  
a so n  b y  a fo rm er  hu sb an d , and it  w a s  sh ow n  th at  
such  su m s w ere  sen t to  h er  on  req u est, and  a t ir -
reg u la r  in te r v a ls , su ch  p a y m en ts  b y  th e  son we* e 
h eld  to  be in  th e  n a tu re  o f o cca sio n a l g i f t s  and not 
reg u la r  co n tr ib u tio n s fo r  su p p o rt, and  th e  m other, 
th e re fo re , w a s n o t e n t it le d  to  a d ea th  benefit un der  
th e  W o rk m en ’s C o m p en sa tio n  A ct, a s  a d ep en d en t  
o f 'such son.

T u r le y  v s . B ib le  I n s t i tu te  C o., 1 C al. Ind.
Com m . D ec. (N o . 21 1914) 62.

T h e fo llo w in g  case  seem s id en tica l w tih  th e  p r e s-
e n t'ca se  :

“ T h e m oth er  o f a  d ecea sed  em p lo y ee  w as  
h eld  n o t to  be d ep en d en t u p o n  th e  ea rn in g s of 
h er son  fo r  su p p o rt w h ere  i t  a p p ea red  th a t  he 
h ad  been  a tten d in g  co lleg e , and  abou t tw o  
w eek s b e fo r e  h is  d ea th  h ad  secu red  em p lo y -
m en t w ith  a ra ilw a y  co m p a n y  a s  a con d u ctor;  
th a t fo r  a  y e a r  p rev io u s  to  h is  d ea th  h e  had  
b een  a tten d in g  co lleg e , w h er e  h e  b ecam e in -
d eb ted  to  ab ou t fo u r  h u n d red  d o lla rs  fo r  board, 
books; etc.

“ T h e c la im  fo r  co m p en sa tio n  w a s  b a sed  on 
se v er a l co n v ersa tio n s  w ith  h e r  son , d u r in g  h is  
em p loym en t in  w h ich  h e  sa id  th a t i f  th ere  w as  
a n y th in g  h e cou ld  do to  h e lp  h is  m o th er  he  
w ou ld . ’ ’

T h e  d e c is io n  o f th e  a rb itra tio n  com m ittee  w as  
affirm ed b y  th e  In d u str ia l A cc id en t B o a rd . I n  re 
B r i t te n ,  M ass. W ork . C om p. C as. (1912) 9.
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T he v iew  w h ich  w e  u rg e  is  th a t th e  tr ia l J u d g e  
had no fa c ts  su p p o r tin g  d ep en d en cy  an d  w a s th e re -
fo re  n o t w a rran ted  in  m a k in g  an aw ard . A n d  th a t  
th ere  w as no le g a l ev id en ce  to  w a rra n t such  fin d in g  
under the a u th o r ity  o f  B r y a n t  v s .  F is s e l l ,  86 A t. 
R ep. 458.

M oreover w e  u rg e  th a t th e  s ta tu te  can  o n ly  a t-
tach a t the tim e o f d eath , and  n o t a t  som e fu tu re  
period  o f tim e w h en  ea rn in g s m a y  be g iv e n  to  the  
parent.

T h e  S u p rem e  C ourt erred  in  su s ta in in g  the  
award.

T hat the S u p rem e  C ou rt erred  in  a llo w in g  th e  
aw ard to  sta n d  up on  th e  th eo ry  th a t th ere  w a s  e v i-
dence o f d ep en d en cy  se e m s ap p aren t.

The en tire  a ssu m p tio n  o f  th e  o p in io n  (p . 42 ) is  
that d eced en ts ea rn in g s w ere  b rou gh t h o m e; th a t  
th ey  w ere  n e c essa ry  to  m eet th e  h ou seh o ld  
exp en ses.

W e are  u n ab le  to  u n d ersta n d  to  w h a t e a rn in g s  
the C ourt r e fer s . D eced en t w a s  g o in g  to  c o lleg e  
and had been  fo r  th e  p r e ce d in g  y e a r  (p . 3 1 ) . H e  
had earn ed  n o th in g r bu t in  fa c t  h ad  been  a lia b ility ,  
a ss is ted  in  p a r t b y  h is  s is te r  ( p. 3 4 ).

H e had b rou gh t hom e no  e a rn in g s , h e h ad  r en -
dered no serv ice  d u r in g  th a t  p er iod .

W e in s is t  th a t th e  s ta tu te  m u st a tta ch  a t th e  
tim e o f d e c ed en t’s d eath . T h ere  w a s  no  d ep en -
dency at th a t tim e, n or  h ad  th ere  b een  fo r  a t le a s t  a 
y ear  p rev io u sly . In  fa c t  d eced en t h ad , a fte r  g r a d u -
a tin g  from  th e  h ig h  sch ool, fro m  w h ich  h e o b ta in ed  
a sch o larsh ip - g o n e  d ir ec tly  to  R u tg e r ’s C o llege .

I t  seem s o n ly  fa ir  to  a ssu m e th a t h is  en tire  a n te -
cedent l ife  w a s th a t o f  a d ilig en t sch ool-b oy , w ith  
no tim e  fo r  a n y  o th er  occu p ation .
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T h e S u p rem e C ou rt fu r th er  fin d s (p . 43 ) th a t  
d u rin g  a  p er io d  w h en  th e  d eced en t h ad  no em p lo y -
m en t, he co llec ted  b ills  and d e liv ered  s ig n s  fo r  h is  
fa th e r  an d  h e lp ed  h is  m oth er  about th e  h ou se .

T h e  fa c t  rem a in s th a t he w a s  ju s t  out o f  co lleg e  
fo r  th e  su m m er; th a t  h e h a d  b een  a t co lleg e  fo r  
th e  p reced in g  y e a r ;  th a t d u r in g  th a t tim e  h e  h ad  
b orrow ed  fro m  h is  s is te r  m o n ey s to  a s s is t  h im  
th ro u g h  h is  co u rse ; th a t u p on  h is  re tu rn  to  h is  
hom e fo r  th e  su m m er h o lid a y s  he p rocu red  em -
p lo y m en t, w h ere  he w ork ed  fo r  a b ou t a w eek  w h en  
h e w a s k illed . W h a t o p p o rtu n ity  h ad  d eced en t to  
p erfo rm  th e se rv ic es  in d ica ted , so  a s to  com e w ith in  
th e  co n tro l o f  the E m p lo y e rs  C o m p en sa tio n  A ct?

T h e A c t o f 1913, p a g e  305, sec tio n  12, r e g u la tin g  
d is tr ib u tio n  in  th is  case , sa y s  “ T h e term  d ep en -
d en ts sh a ll a p p ly  to  and  in c lu d e  a n y  or a ll o f the  
fo llo w in g s  w ho are d ep en d en ts  u p on  the d eceased , 
at th e  tim e o f th e  accid en t or d e a th .’ ’

T h is  is  a case  to w a rd  w h ich  w e ex ten d  e v er y  fe e l-
in g  o f sy m p a th y  an d  fe e l  th a t th e  la w  sh ou ld  n ot  
tr iu m p h ; y e t , i f  our in te r p r e ta tio n  o f  the la w  is  
correct, r eco v ery  sh ou ld  be d en ied .

In  v ie w  o f th e  ev id en ce  w e fe e l  th a t th e  S u p rem e  
C ou rt erred  in  su sta in in g  th e  aw ard , and th a t th ere  
w a s  no p r o o f to  su p p o rt such  fin d in g .

R e sp e c tfu lly  su b m itted ,

Ho war d L . Mil l e r , 
A t to r n e y  f o r  a n d  o f  C o u n se l 

w ith  A p p e lla n t .
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