
iisriDEs:
Pa g e

Notice of Appeal ...................  i
Grounds of A p p e a l.............    ii
Notice of Appeal...........   1
C le rk ’s  T r a n s c r ip t  . . . .  ....................    2

State of D e m a n d .................................................  4
Motion to Non-suit ............................................. 31
Motion to Direct a V e r d ic t .............................. 49
Certificates of Stenographer and Judge......... 50
Specification of P o in t s .......................................  51
O p in ion  . . . .    5 2

Rule Affirming J u d g m e n t ............................   55

TESTIMONY.

E d w a r d  S t u r c h i o .
Direct...........................................    6
Cross . ...............    9

Jo s e p h  C o l l e t t o .
Direct . . . . . . . . . . .  .................    12
Cross........  .............    20

R o s i f i c e  C o l e e t t o .

Direct........ ...........................................  27
Cross . ........................... .. . 30

A n t o n  B r i c k h o l t z .

Direct . .. ................    32
Cross.......................................................  33

F r e d e r i c k  H a s s e .

Direct ........................................................  34

D a n i e l  V . A r a n t s .

Direct .............................   35
Cross.....................................   36

E v e r e t t  B . K a r y .

Direct ................................   37
C ross  ...................................................................  39

S t e t e



J o h n  H .  S i m m o n s . P a g e

D irect.................................................   40
Cross ............................................   41
Re-direct ...........................................     41
Re cross ...............................................   41

J o h n  V a r l e y .
D irect............................................................  42
C ross.............................................................  42

W i l l i a m  J o s e p h  W a l s h .
D irect...............................................  . . . .  43
Cross..............................................................  48
R e-d irect........................................  44
R e-cross........................................................  44

D a v i d  J . L a w l e r .
D irect...........................................................  44
C ross .............................................................  45

P i e t r o  R o m a n o .
D ir e c t .....................................................   46

R o b e r t  B. K a y .
D irect............................................................  47
Cross..............................................................  48



NOTICE OF APPEAL.
(Filed Nov. 1, 1916.)

N E W  JE R SE Y SUPREME COURT.

J o s e p h  C o l l e t t o , I
Plaintiff-Appellee, I

vs. \ Notice o f
l  Appeal.

H u d s o n  &  M a n h a t t a n  R a i l r o a d I 

C o m p a n y , \

Defendant-Appellant.

To Joseph Colletto or David F . Edwards, his 
Attorney:

Si r s :

Take notice, that the defendant-appellant, Hud-
son & Manhattan Railroad Company, appeals to 
the New Jersey Court o f Errors and Appeals from 
the whole of the judgment entered in this cause on 
October 25, 1916.

COLLINS & CORBIN,
Attys. o f Defendant-Appellant.

Dated October 28, 1916.

Served on plaintiff’s attorney Oct. 30, 1916.
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11.

GROUNDS OF APPEAL.
(Filed Nov. 17, 1916.)

The appellant states the following grounds of 
appeal:

1. The Supreme Court affirmed the judgment of 
the Hoboken District Circuit Court, brought up for 

10 review in this cause, whereas, for one or more of 
the follow ing reasons filed in said Supreme Court 
the said Supreme Court should have reversed and 
set aside said judgment.

(a) The said Hoboken District Court erred in en-
tering judgm ent in favor of the plaintiff.

(b) The said District Court erred in failing to en-
ter judgm ent in favor of the defendant and against 
the plaintiff.

20 (c) Said District Court refused to non-suit plaint-
iff, whereas, said non-suit should have been granted 
for one or more of the follow ing reasons:

(1) No negligence was shown on the part of the 
defendant or its employes.

(2) Plaintiff, as a matter of law, was guilty of 
contributory negligence.

(d) The said District Court refused to direct the 
verdict in favor of the defendant, whereas, such 

30 verdict should have been directed for one or more 
of the following reasons:

(1) No negligence was shown on the part of the 
defendant or its employes.

(2) Plaintiff, as a matter of law, was guilty of 
contributory negligence.

COLLINS & CORBIN,
A t t y s .  fo r  D e fe n d a n t -A p p e lla n t .

Dated November 17, 1916.
4 Served on plaintiff’s attorney Nov. 17, 1916.



NOTICE OF APPEAL.
Filed February 15, 1916.

H oboken District Court.

10

J o s e p h  C o l l e t t o ,

Plaintiff, I

vs. y Notice o f  A p-
) peal.

H u d s o n  a n d  M a n h a t t a n  R a i l - i 

r o a d  C o m p a n y , a  C o r p o r a t i o n , \

Defendant.
20

To Joseph Golletto or David F. Edwards his Attorney:

Sir :
Take notice, that the defendant, Hudson and 

Manhattan Railroad Company, hereby appeals to 
the New Jersey Supreme Court from the judgm ent 
of the Hoboken District rendered in the above 
stated action on the third day of February, 1916.

COLLINS & CORBIN, 30
Attorneys of Defendant.

Dated February 8, 1916.

Service acknowledged this ninth day of February 
1916.

D A V ID  F. E D W A R D S,
Plaintiff’s Attorney.

40
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CLERK'S TRANSCRIPT.
Filed February 17, 1916.

DISTRICT COURT OF THE C IT Y  OF 
HOBOKEN.

Before J. W . Rufus Besson, Esq., Judge, Harry 
Bennett, Clerk.

10 No. 17419.

S t a t e  o f  N e w  J e r s e y , )
H u d s o n  C o u n t y , )

J o s e p h  C o l l e t t o , l

Plaintiff, I

vs. \
) In  Tort $500

H u d s o n  a n d  M a n h a t t a n  R a i l - Oft V
r o a d  C o m p a n y , \

Defendant. J

D. F. E d w a r d s , Plaintiff’s Attorney.

C o l l i n s  &  C o r b i n , Defendant’s Attorney.

A  summons was issued, tested November 5, A. D. 
1915. Returnable November 11, A. D. 1915, at ten 
o’clock in the forenoon at the Court Room of said 

“80 Court in the city of Hoboken. The Sergeant at- 
Arms returned the summons as follows, v iz .: I 
served the within summons and demand on the 
within named defendant corporation by Judge 
Collins, agent, this 6th day of November, A. D. 
1915, by reading the same to him and leaving him 
a true copy thereof. John Solferino, Sergeant-at 
Arm, November 5, 1915. Plaintiff filed state of 
demand.

¿0 November 11, 1915, by consent adjourned to 
November 18, 1915.
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CLERK’S TRANSCRIPT
November 18, 1915, by consent adjourned to 

November 30, 1915.

November 30, 1915, by  consent adjourned to 
December 9, 1915.

December 9, 1915, parties appeared and proceeded 
to trial. 10

On the part of the plaintiff the following wit­
nesses were sworn and gave their evidence, Edward 
Sturicho, Joseph Colletto, and Rosa C. Romano.

On the part of the defendant, the following w it­
nesses were sworn and gave their evidence: Anton 
Birckholtz, Fred Haase, Daniel V . Aaron, Everet 
V . Karey, John M. Simmons, John Varley, W illiam
J. Walsh, David Lawler, Pietro Romano and 
Robert B. Kay, 2q

W illiam  B. Richardson was sworn as steno­
grapher.

December 9, 1915, Court reserved decision.

February 15, 1916, defendant filed notice of ap­
peal and bond on appeal.

Whereupon it is on this third day of February,
A. D. 1916, by this Court considered and adjudged 
that said Joseph Colletto, plaintiff, recover against 
said Hudson and Manhattan Railroad Company, 30 
defendant, the sum of one hundred and eighty-five
dollars damages and twelve dollars and eighty-five
cents costs, cost of suit.

COSTS.
City A l.

Summons, copy 
Service and Return

$1.50
.60

Mileage 
Trial Fee 1.50

.20

Attorneys fees 5% 9.25
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STATE OF DEMAND
I ,  H a r r y  B e n n e t t , Clerk of the District Court, 

of the city of Hoboken, J . W . Rufus Besson, Esq.. 
Judge, do hereby certify that the foregoing is a 
true copy of the record of a judgment of said Court,

I n  W i t n e s s  W h e r e o f , I  have hereto set my 
10 hand as Clerk of said Court and affixed

[S e a l ] the seal of said Court, this fifteenth day 
of February, one thousand nine hundred 
and sixteen.

H A R R Y  B E N N E T T ,
Cejrk.

20 STATE OF DEMAND.

Filed Nov. 5, 1915.

The plaintiff demands of the defendant the sum 
five hundred dollars ($500) for that whereas, on the 
8th day o f August, 1915, the defendant was operat-
ing a railroad for the purpose of carrying passengers 
for hire to and through the city of Jersey City to 
the city of New Y ork and on said day the plaintiff 
became a passenger of said defendant for hire from 
its station at Grove street, Jersey City, to -the cityQA *
of New York and boarded one of the trains of the 
defendant for the purpose of being so transported, 
and that owing to the failure of the defendant to 
provide the plaintiff with a seat the plaintiff was 
compelled to stand in one of the cars of said trains 
while the said train was in motion, and the plaintiff 
avers and says: That while said train was so in
motion it was operated at a high rate of speed and 
that by reason of the violent and unusual motion 
of said train, caused by the negligent operation of 
the defendant, the plaintiff was thrown against the
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STATE OF DEMAND
forward part of the car in which he was standing, 
and the sliding door in the end of said car, because 
of the negligence of the defendant in failing to 
properly fasten said door, violently closed upon the 
right hand of the plaintiff, jam m ing the hand of 
the plaintiff between the door and the side of the jq  
car, and crushing the fingers of his right hand so 
that a portion of one of the fingers of ¡his right 
hand was afterwards cut off, by means whereof 
plaintiff was greatly injured and was compelled to 
procure medical attendance and medicines for his 
said injuries and loss and was deprived of 
his earnings during his incapacity and will in 
the future, by reason of such injuries, sustain 
damage.

Wherefore, the plaintiff says that he is injured «0 
and has sustained damages in the sum of five 
hundred dollars ($500).

D A V ID  F. E D W A R D S,
Attorney of Plaintiff.

30

40
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EDWARD STURCHIO—Direct
TRANSCRIPT OF TESTIMONY.

Filed Feb. 10, 1916, 

HOBOKEN DISTRICT COURT.

J o s e p h  C o l l e t t o ,

In Tort.
H u d s o n  &  M a n h a t t a n  R a i l r o a d  

C o m p a n y ,

Defendant.

Before Hon. J. W . R u f u s  B e s s o n , Judge. 

A p p e a r a n c e s :

T h e o d o r e  R u r o d e , E sq., fo r  the Plaintiff.

C o l l i n s  &  C o r b i n , Esqs. (Mr. Markley, Esq.), for 
the Defendant.

E d w a r d  S t u r c h i o , sw o rn .

Direct examination by Mr. Rurode.

Q. Y ou are a practicing physician in Jersey City? 
A. Yes, sir.

Q. H ow long have you been practicing in Jersey 
City? A. Four of five years in Jersey City.

Q. Did you attend, in August last, this man Col-
letto? A. Yes, sir; I did.

Q. W ill you tell the Court what time in August 
it was when he came to you? A. I don’ t remember 
that.

Q. W as his finger bandaged when he came to 
you?

Mr. M a r k l e y — I object to that question.

vs.

Plaintiff,

H o b o k e n , N. J., December 9, 1915.

t
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EDWARD STURCHIO—Direct
Th e  Co u r t — I will admit it.

Q. What injuries did you find this man was suf-
fering from? A. A wound, on the finger.

Q. What finger was it? A. The little finger.
Q. The small finger of the right hand? A. Yes, 

sir, the small finger of the right hand. 10
Q. What was the matter with it? A . It was a 

wound.
Q. Was it cut on the end? A. Yes, sir.
Q. Was it crushed?

Mr. Ma r k l e y — I object to that question as 
leading.

A. Yes, sir.

By leave of the Court Anthony P. LaPorta 20 
acted as interpreter.

Q. When Mr. Colletto came to you in August 
last to have his finger treated, which finger was it 
that was injured? A. The small finger.

Q. On which hand? A. On the right hand.
Q. What was the exact trouble that you found 

on him? A. It was*a lacerated wound.
Q. On what part of the finger? A. The extreme 

end of the finger, the small finger on the right 
hand. 30

Q. Was the nail off or on? A. It was broken.
Q. Has he since grown a new nail? A. Yes, 

that is a new nail.
Q. What treatment did you give him? A. I 

bandaged it and gave him surgical treatment for 
it.

Q.M How often did he come to you? A. About a 
couple of weeks.

Q. Did he come every day? A. Yes, every 
day. 40
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EDWARD STURCHIO—Direct
Q. What treatment did you give him when he 

came? A. I gave him a bandage for it.
Q. Did it appear to be painful to him? A. Yes, 

sir.
Q. Is that finger completely cured now? A. Yes, 

it is completely cured, sure.
Q. Does it show any scars or anything of the 

wound? A. Yes, sir,
Q. It shows the scars? A. Yes.
Q. Has he made any complaint to you about the 

feeling in the finger since then? A. That is a ques-
tion for himself to know, not me.

Q. Has he made any complaint to you as to 
whether he has any feeling in finger or not?

Mr. Ma r k l e y —I object to that as immate- 
rial.

Th e  Cour t — I don’t think you need ask him 
whether he complained.

Q. Doctor, in your experience as a doctor, is it 
possible for an injury of that kind to result in the 
end of the finger become numbed or dead?

Mr. Ma r k l e y —I object to that on the follow-
ing ground: first, the doctor has testified 

30 that he was entirely cured; second, the
doctor has not been qualified to give his 
opinion, and he has already testified that 
the finger is entirely good and cured; and, 
third, that it has not been shown that 
the condition of the finger was caused 
by anything done by the defendant.

Q. When you said that the finger was entirely 
cured, what did you mean by that? A. It is en-
tirely cured, it is entirely healed, but the wound, 

^  he complained about cold getting in there; in other

*
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EDWARD STURCHIO—Cross
words, he might get a pain in there and the nerves 
of the finger might be affected by cold.

Q. Can you say now, Doctor, as a physician, 
whether from a wound of this kind that you have 
examined on this man, it is possible for him to have 
a numbness in the end of the finger?

Mr. Ma r k l e y —I object to that on the ground 
that it is incompetent.

Gross-examination by M r . M a rldey.

Q. You say you have been a doctor for four years? 
A. Yes, sir, I should say five years in this country, 
three years in Jersey City.

Q. How long have you been in this country? A. 
Five years.

Q. Where did you study your profession? A. In 
Naples, Italy.

Q. And what courses of studies did you go 
through there? A. Medical and surgical.

Q. Did you ever go to any university? A. Yes, 
sir.

Q. Where? A. In Naples.
Q. What university did you go to? A. The Uni-

versity of Naples.
Q. How long did you go there? A. Six years.
Q. Did you go to any other university? A. No, 

sir.
Q. What did you study there? A. Medicine and 

surgery.
Q. Are you in other business now besides medical 

and surgical business? A. No, sir.

The  Co u r t — I will allow him to testify.

B y  M r . R u rod e.

Q. I have asked you, from your experience as a

10

20

30

40
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EDWARD STURCHIO—Cross
doctor, having examined this man’s finger for an 
injury, whether it was possible that there can be a 
numbness in the end of that finger from such a 
wound? A. Yes, sir; this can be.

Q. And that is the natural result of such a wound 
as you found in this finger? A. Yes, from the 
wound.

Cross-exam ination by M r . M arkley continued.

Q. How many kinds of these cases have you had? 
A. I don’t remember that.

Q. Have you had two finger smashes? A. Sure.
Q. How many cases have you had where a man 

has had his finger smashed like Colletto has? A. I 
can’t remember that.

20 Q- Have you had twenty cases? A. Oh, more.
Q. Have you had fifty cases? A. More.
Q. Where did you have them, in this country? 

A . Yes.
Q. Over fifty cases where a man has had his fin-

ger smashed? A. Yes, sir; with injures on the 
finger.

Q. Would you say that you have had over a 
hundred cases? A. About a hundred cases.

Q. In this country? A. Yes, sir.
30 Q. And how many cases did you have in the old 

country, or Italy? A. A few.
Q. A few over there? A. Yes, sir.
Q. And where did you have all those cases in 

his country, in Jersey City? A. No, in Jersey 
City, in Newark, in Passaic, and everywhere.

Q. All within five years? A. Yes, sir.
Q. When did you first treat the plaintiff? A. I 

don’t remember the date, two or three months ago.
Q. You don’t know what month? A. I don’t

40 remember the month.
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EDWARD STURCHIO—Cross
When was the last time that you saw the man? 

A. I don’t remember that.
Q. For how long a period of time did you treat 

him? A. About two weeks.
Q. About two weeks? A. Yes, sir.
Q. Did he come to your office or did you go to his 

home? A. He came to my office.
Q. How often during those two weeks did he 

come to your office? A . Every day.
Q. Including Sundays? A . Yes, sir: but I don’t 

remember, some days it was not necessary for treat-
ing and so he would leave a day apart.

Q. Then he didn’t come every day? A. Yes, at 
the beginning every day.

Q. Well, what was the beginning, the first week 
do you mean? A. Yes, the first week.

Q And the second week, every other day? A. 
Yes, sir.

Q. And then you told him he didn’t have to come 
any more? A. And another time I think he was 
treated by another doctor, but I don’t know who.

Q. During that time he was treated by another 
doctor? A. Yes, sir; but I don’t know who.

Q. During the second week did he come every 
day? A. Not every day.

Q. And after the first two weeks you did not at-
tend him any more? A. No.

Q. Why didn’t you treat him any more? A. 
Well, when he was cured I didn’t treat him any 
more.

Q. You didn’t have to treat him because he was 
cured after the first two weeks? A. No, sir; be-
cause the wound was closed.

Q. There is nothing the matter with that finger 
now, is there; that finger, the little finger on the 
left hand is as the other little finger? A. Just the 
extreme end of that finger (indicating the little right

10

20
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JOSEPH COLLETTO—Direct

h a n d  f in g e r )  is  n o t  as g o o d  as th e  o th e r , th e  fin g e r  
th a t  w a s  in ju r e d  is s m a lle r .

Q . H e  ca n  u se  th a t  f in g e r  as g o o d  as  h e  c a n  use 
th is  o n e , o n  th e  o t h e r  h a n d ?  A .  Y e s .

Q. H a v e  y o u  re n d e r e d  a b i l l ,  D o c t o r ?  A .  N o, 
s ir ;  b e ca u s e  h e  b e lo n g s  to  a s o c ie t y  th a t  I  g iv e  free 
t r e a tm e n t  to .

Q . T h a t  is  a ll.

R e c e s s  u n t i l  t w o  o ’c lo c k .

A f t e r  Re c e s s .

Jos ep h  Co l l e t t o , sworn.

Mr . Ru ro de — I  u n d e r s ta n d  th is  y o u n g  m an 
c a n n o t  s p e a k  v e r y  g o o d  E n g l is h .

20 Th e  W it n es s — I  c a n  s a y  s o m e  t h in g s  b u t  

s o m e  t h in g s  I  c a n n o t  e x p la in .

Mr . Ma r k l e y — How long have you been in 
this country?

Th e  W it n e s s — Ten years.

Mr . Ma r k l e y — A n d  y o u  h a d  y o u r  fin ger 
h u r t?

Th e  W it n e s s — Y e s ,  sir.

3 0  Mr . Ma r k l e y — I  t h in k , y o u r  H o n o r , h e  can

s p e a k  E n g l i s h .

Th e  Co u r t — V e r y  g o o d ,  t r y  h im .

Direct examination by Mr. Rurode.

Q . Y o u r  n a m e  is  J o s e p h  C o l le t t o ?  A .  Y e s ,  sir. 

Q . W h e r e  d o  y o u  liv e ?  A .  2 6 0  N e w a r k  a v e n u e . 

Q . J e r s e y  C it y ?  A .  Y e s ,  s ir .

Q . H o w  o ld  a re  y o u ?  A .  T h ir t y - f o u r .
Q . A r e  y o u  m a r r ie d ?  A .  I  a m  m a r r ie d ; I  w as  

m a r r ie d  t w o  w e e k s  a g o .
4 0
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JOSEPH COLLETTO—Direct
Q. W h e r e  a re  y o u  e m p lo y e d , w h o  d o  y o u  w o r k  

for?  A .  I  w o r k  f o r  M r . L o n g .
Q. W h a t  d o  y o u  d o  f o r  h im ?  A .  I  a m  a  la b o r e r .
Q. O n  A u g u s t  8 th  la s t , w h ic h  w a s  a  S u n d a y , 

w ere y o u  a  p a s s e n g e r  o n  o n e  o f  th e  t r a in s  in  th e  
su b w a y , in  th e  tu b e  o f  th e  H u d s o n  &  M a n h a tta n  
R a ilroad  C o m p a n y ?  A .  Y e s ,  s ir .

Q. W h e r e  d id  y o u  g e t  o n  th e  t r a in ?  A .  A t  
G rove  s tre e t  s ta t io n  in  J e r s e y  C ity .

Q. A n d  w h ic h  w a y  w e r e  y o u  g o in g ?  A .  T o  
N ew  Y o r k .

Q. W a s  th e re  a n y o n e  w ith  y o u ?  A .  Y e s ,  m y  
sister.

Q. I s  sh e  in  C o u r t  w ith  y o u  n o w ?  A .  Y e s ,  s ir .
Q. D id  y o u  p a y  y o u r  fa r e ,  d id  y o u  p a y  m o n e y  

w hen  y o u  g o t  o n  th e  t r a in ?  A .  Y e s ,  I  p a id  te n  
cents.

Q. A n d  y o u  g o t  o n  a  tra in  g o in g  to  N e w  Y o r k  
C ity? A .  Y e s .

Q. D id  y o u  s it  d o w n  in  a  se a t?  A .  N o , s ir ;  th e re  
were n o  sea ts .

Q. W e r e  th e r e  a n y  sea ts  to  s it  in ?  A .  N o , s ir .
Q. W e r e  th e re  m a n y  p e o p le  s ta n d in g  in  th e  t r a in ?  

A . T h e  t r a in  w a s  v e r y  fu l l .
Q. D id  y o u  s ta n d  in  th e  m id d le  o f  th e  c a r  o r  th e  

end o f  th e  c a r ?  A .  M a y  b e  in  th e  m id d le  o f  th e  
car.

Q. In  w h ic h  p a rt  o f  th e  c a r , th e  m id d le  o f  th e  c a r  
or th e  f r o n t  o f  th e  c a r ;  d o  y o u  k n o w  w h a t  I  m e a n ?  
A . I  w a s  b y  th e  d o o r  o f  th e  t r a in .

(¿. W h i c h  d o o r  o f  th e  t ra in ?  A .  I  w a s  b y  th e  
rear d o o r .

Q. A n d  w a s  th e re  a n y o n e  s ta n d in g  w ith  y o u  a t 
the rea r  d o o r ?  A .  S u re .

Q. W h o  w a s  s ta n d in g  w it h  y o u ?  A .  M y  s is te r , 
the t w o  o f  u s  w e re  th e re .

10

20
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JOSEPH COLLETTO—Direct
Q . H a v e  y o u  e v e r  r id d e n  o n  th e  t r a in s  in  th is 

tu n n e l  b e fo r e  th is  d a y ?  A .  S o m e t im e s .
Q. Y o u  h a v e  b e e n  o n  th e s e  t r a in s  b e fo r e ?  A. 

Y e s ,  s o m e t im e s  I  w a s  o n  th e m .
Q . D id  'y o u  e v e r  g o  f r o m  G r o v e  s tr e e t  t o  N ew  

Y o r k  C it y  o n  th e s e  t r a in s  b e fo r e  y o u r  in ju r y ?  

A .  Y e s ,  s ir .
Q . N o w , w h a t  s ta t io n  d id  th is  t r a in  s to p  at in  

N e w  Y o r k  C ity ?  A .  T h e  C o r t la n d t  s tr e e t  s ta tion .
Q . W h a t  t im e  d id  y o u  g e t  o n  th e  t r a in ; w h a t 

t im e  o f  th e  d a y ?  A .  I t  m ig h t  b e  h a lf -p a s t  n ine 

o ’c lo c k .
Q . I n  th e  m o r n in g ?  A . Y e s .
Q . D id  a n y t h in g  h a p p e n  t o  y o u  o n  th a t  trip? 

A .  Y e s ,  w h e n  th e  t r a in  a r r iv e d  a t  C o r t la n d t  street, 
th e  c o n d u c t o r  w e n t  t o  a n o t h e r  p la c e  a n d  h e  opened

20
th e  d o o r  a n d  h e  l e f t  i t  o p e n , a n d  a f t e r  th e  people 
w e r e  a ll o n  th e ir  fe e t ,  a n d  in  a  m o m e n t ,  d u r in g  the 
t im e  th a t  th e  d o o r  w a s  o p e n , w h e n  th e  tra in  turned  
w ith  m y  le f t  h a n d  I  h e ld  m y  s is te r  a n d  w ith  m y  
r ig h t  h a n d  I  w a s  h o ld in g  th e  d o o r ,  w h e r e  th e  m otor  
is , a n d  th e n  th e  d o o r  c lo se d  s u d d e n ly ,  a n d  a fte r  m y  
f in g e r  w a s  in ju r e d ,  th e  c o n d u c t o r  c a m e  u p .

Q. N e v e r  m in d  th a t .  A s  th e  t r a in  approach ed  
C o r t la n d t  s tr e e t , w h e r e  y o u  e x p e c te d  to  g e t  o u t  did
th e  c o n d u c t o r  c a ll  o u t  a n y t h in g ?  A .  I  d id n ’ t hear

30 ...
a n y t h in g .

Q . A s  y o u  a p p r o a c h e d  C o r t la n d t  s tr e e t , an d  the 
c o n d u c t o r  o p e n e d  th e  d o o r ,  w a s  th e r e  a n y  m otion  
o f  th e  t ra in  a t th a t  t im e ?  A .  Y e s ,  s ir ;  the train 

w a s  in  m o t io n .
Q . T h e n  w h a t  h a p p e n e d ; d id  a n y t h in g  h a p p en  at 

th a t  t im e  b e s id e  th e  c lo s in g  o f  th e  d o o r ?  A . A n d  
th e n  a t th a t  t im e  m y  f in g e r  w a s  i n j u r e d . ,

Q . W a s  th e  t r a in  m o v in g ?  A .  T h e  tra in  w as 

m o v in g  w h e n  I  w a s  in ju r e d .
40  Q . A n d  w h a t  c a u s e d  y o u  to  b e  in ju r e d ?  A .  The
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door was open and as the train moved around the 
curve the door closed and my finger was caught.

Q. Why did you put your hand on the door?
A. To hold myself.

Q. Why did you have to hold yourself? A. Well, 
if I didn’ t try to hold on to something, I would 
have fallen down. ^

Q. Why? A. Because the train had reached this 
curve and was turning.

Q. Was it going around the curve? A. Yes.
Q. How fast was it going at the time it reached 

the curve? A. Well, it was running fairly, because 
it was at the curve.

Q. Was it going slow or fast? A. Well, just 
moderately, not fast or slow.

Q. If you hadn’t put your hand on the door to 
steady yourself, what would have happened to you, 
do you think? A. I suppose I and my sister would 
have fallen down.

Q. What would have caused you to fall down?
A. The train which was moving.

Q. The train which was moving would have 
caused you to fall down? A. Yes, sir.

Q. Was there any unusual speed of the train at 
the time you put your hand on the door and before 
the door closed on your hand?

Mr. Ma r k l e y — I object to that question as 
very leading.

Question withdrawn.

Q. Was there any unusual motion of the train 
just before you put your hand on the door?

Mr. Ma r k l e y —I objectto that question as 
leading and suggesting an answer from 
the witness. 4 0
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Th e  Cour t — I think the proper question is, 

What was the motion of the train at 
that time, not to characterize it as un-
usual.

M r . Ru ro de — I th in k  I h a v e  a r ig h t  to  ask 
10 th e  w itn e s s  w h e th e r  h e  c a n  s a y  that

th e r e  w a s  an  u n u s u a l m o t io n  o f  the 
t r a i n .

Th e  Co u r t — I think you should ask him 
what the motion of the train was.

Q . W h a t  w a s  th e  m o t io n  o f  th e  t r a in  w h ich  
c a u s e d  y o u  t o  p u t  y o u r  h a n d  o n  th e  d o o r  b e fo r e  the 
d o o r  c lo s e d  o n  y o u r  h a n d ?

20 M r. Ma r k l e y — I  o b je c t  to  th a t  q u e s t io n ; the
q u e s t io n  is  r a th e r  in d e f in ite .

Q u e s t io n  w ith d r a w n .

Q , W h a t  m a d e  y o u  p u t  y o u r  h a n d  o n  th e  door 
b e fo r e  it  w a s  c lo s e d  o n  y o u r  h a n d ; w h a t  d id  y o u  do 
it  f o r ?  A .  T o  h o ld  m y s e l f .

Q . W h y  d id  y o u  w a n t  t o  h o ld  y o u r s e l f ?  A . B e -
c a u s e  th e  t r a in  w a s  m o v in g .

Q . W a s  i t  m o v i n g  a n y  d i f f e r e n t  th a n  it  w a s  all 
^  th e  w a y  o v e r ?  A .  I t  w a s  r u n n in g  q u ite  fa s t .

Q. W h y  d id n ’ t y o u  p u t  y o u r  h a n d  o n  th e  d o o r  as 
s o o n  as y o u  le f t  G r o v e  s tr e e t?  A .  T h e  d o o r  at 
G r o v e  s tre e t  w a s  c lo s e d  a t  th e  t im e .

Q. Y o u  k n o w  w h e r e  E x c h a n g e  P la c e  is , d o n ’t 
y o u ?  A . I  d o  n o t  k n o w .

Q . W h y  d id n ’ t y o u  p u t  y o u r  h a n d  o n  th e  d oor  
w h e n  y o u  w e re  l e a v in g  J e r s e y  C it y ?

M r. Ma r k l e y — I  o b je c t  t o  th a t  q u e s t io n  as 
im m a teria l.®
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Q. W h y  d id  y o u  p u t  y o u r  h a n d  o n  th e  d o o r  ja m b  

at th e  t im e  y o u  d id ?  A .  T h e re  w e r e  n o  s tra p s  to  
h old  o n ;  w ith  m y  le f t  h a n d  I  w a s  h o ld in g  o n t o  m y  
sister a n d  w ith  th e  o th e r  h a n d  I  p u t  it  o n  th e  d o o r  
because th a t  w a s  n e a r e s t  to  m e .

Q. W a s  th e r e  a n y t h in g  a b o u t  th e  m o t io n  o f  th e  
train a t th a t  t im e  w h ic h  w a s  d i f f e r e n t  to  w h a t  it  
was b e fo r e  w h ic h  m a d e  y o u  p u t  y o u r  h a n d  o n  th e  
d o o r ja m b ?  A .  Y e s ;  a t  th is  t im e  it  w a s  r u n n in g  
s tron g er , a  l i t t le  fa s te r .

Q . W e l l ,  w a s  th e r e  a n y t h in g  a b o u t  th e  m o t io n  
o f the tra in , o t h e r  th a n  th e  sp eed  o f  th e  tra in , th a t  
caused y o u  t o  p u t  y o u r  h a n d  o n  th e  d o o r  ja m b  a t 
that t im e ?  A .  W e l l ,  as  th e  c o n d it io n  w a s , i f  I  
hadn ’ t p u t  m y  h a n d  th e re  I  w o u ld  h a v e  s u r e ly  fa l le n  
dow n .

Q. W h y  w o u ld  y o u  h a v e  fa l le n  d o w n ?  A .  B e -
cause th e  t r a in  w a s  r u n n in g .

Q. W e l l ,  th e  t r a in  w a s  r u n n in g  b e fo r e  th is , 
w asn ’ t i t ?  A .  Y e s ,  b u t  th e  p e o p le  w e re  a ll m o v in g  
tow ards th e  d o o r  as w e  w e r e  r e a c h in g  C o r t la n d t  
street th e r e  a n d  I  h a d  to  m o v e , a n d  th a t  is  h o w  it  
happened  th a t  I  w e n t  n e a r  th e  d o o r .

Q. W a s  th e re  a n y  d i f fe r e n c e  b e tw e e n  th e  m o t io n  
of that tra in  a t  th e  t im e  th a t  y o u  p u t  y o u r  h a n d  o n  
the d o o r  an d  w h ic h  c a u s e d  y o u  t o  p u t  y o u r  h a n d  o n  
the d o o r  ja m b  th a n  th e r e  w a s  b e fo r e  y o u  p u t  y o u r  
hand on  th e  d o o r  ja m b ?  A .  T h is  w a s  a t th e  c u r v e , 
and as y o u  k n o w , th e  c a r  tu r n s  a t  th e  c u r v e  a n d  
then w e  w e r e  r e a c h in g  C o r t la n d t  s tr e e t  s ta t io n  a n d  
all th e  p e o p le  a ro s e  a n d  I  h a d  t o  m o v e , a n d  th e n  
the c o n d u c t o r  m o v e d  f r o m  o n e  p la c e  to  a n o th e r  a n d  
left th e  d o o r  o p e n .

Q. D id  th e  c o n d u c t o r  fa s te n  th e  d o o r  b a c k  w h e n  
he op e n e d  it ?  A .  N o , th e  c o n d u c t o r  le f t  i t  o p e n .

Q. H e  ju s t  p u n c h e d  it  b a c k , d id  h e ?  A .  N o , s ir , 
he le ft  it  o p e n .
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Q . A n d  w h a t  m a d e  th e  d o o r  g o  s h u t  a g a in ?  A .  

A l l  th a t  I  k n o w  is , m y  f in g e r  w a s  m in u s , a n d  that 

is  a ll  I  k n o w .
Q. D id  y o u  see  th e  d o o r  g o  s h u t  o n  y o u r  fin g er?  

A .  N o , s ir ;  I  d id  n o t ,  b e c a u s e  th a t  w a s  m o m e n ta - 
r i l y ;  ju s t  as I  tu r n e d .

Q . H o w  l o n g  a f t e r  y o u  p u t  y o u r  h a n d  on  the 
d o o r  ja m b  to  h o ld  y o u r s e l f  f r o m  fa l l in g ,  as y o u  have 
s ta te d , w a s  it  b e fo r e  th e  d o o r  c a m e  s h u t  o n  y ou r  
h a n d ?  A .  I t  w a s  ju s t  a t  th e  m o m e n t  th a t  th e  car 
tu r n e d , ju s t  a t  th a t  m o m e n t .

Q . J u s t  a t th a t  m o m e n t  w h a t  d id  y o u  d o ?  A . I 
w a s  w ith  th is  h a n d  ( in d ic a t in g  th e  le f t  h a n d ) h o ld -
in g  m y  s is te r , a n d  w ith  th e  o th e r  h a n d  (in d ica tin g  
th e  r ig h t  h a n d )  I  w a s  h o ld in g  m y s e l f .

2q  Q . A n d  h o w  lo n g  a f t e r  y o u  p u t  y o u r  h a n d  o n  the 
d o o r  ja m b  t o  h o ld  y o u r s e l f ,  w a s  i t  b e fo r e  th e  door 
c a m e  s h u t  o n  y o u r  h a n d ?  A .  U p  t o  th e  t im e  that 
I  a r r iv e d  a t  th e  C o r t la n d t  S tre e t  s ta t io n .

Q . H o w  l o n g  h a d  y o u  h a d  y o u r  h a n d  o n  th e  door 
ja m b  b e fo r e  y o u  w e r e  c a u g h t  b y  th e  d o o r ?  A . It 
w a s  a t  th e  m o m e n t  t h a t  th e  c a r  w a s  tu r n in g , and 
a t  th e  m o m e n t  th a t  th e  c o n d u c t o r  le f t  th e  d oor 
o p e n , in s t a n t ly  th is  o c c u r r e d .

Q . H o w  lo n g  d id  y o u  h a v e  y o u r  h a n d  on  the 
3Q d o o r  ja m b  b e fo r e  it  w a s  c a u g h t  b y  th e  d o o r , d id  you  

h a v e  i t  th e r e  f i fte e n  m in u te s  o r  a n  h o u r ?  A .  I  have 
e x p la in e d  th a t  th is  h a p p e n e d  a t  th e  m o m e n t  that 
th e  tr a in  w a s  a b o u t  to  a r r iv e  a t th e  C o r t la n d t  Street 
s ta t io n , a n d  th e n  I  w a s  in ju r e d .

Q . (Q u e s t io n  r e p e a te d ). A .  I t  m ig h t  h a v e  been 
s ix  m in u te s  a n d  i t  m ig h t  h a v e  b e e n  te n  m in u tes .

Q . D id  y o u  h a v e  y o u r  h a n d  o n  th e  d o o r ja m b  ten 
m in u te s  b e fo r e  it  w a s  h u r t ?  A .  Y e s ,  s ir .

Q. W e l l ,  h o w  lo n g  d o e s  it  ta k e  to  g o  f r o m  G rov e

40
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street o v e r  to  C o r t la n d t  s tr e e t  o n  th e s e  t ra in s ?  A .
I  d o  n o t  k n o w .

Q. I t  ta k e s  y o u  a b o u t  f iv e  m in u te s  to  g o  f r o m  
G rov e  s tr e e t  o v e r  to  C o r t la n d t  s tr e e t?  A .  I  th in k  
it is a b o u t f iv e  o r  s ix  m in u te s .

Q. I f  i t  ta k e s  y o u  f iv e  o r  s ix  m in u te s  t o  g o  f r o m  10 
G rov e  s tre e t  o v e r  to  C o r t la n d t  s tr e e t , h o w  c o u ld  
y ou  h a v e  y o u r  f in g e r  o n  th e  d o o r  f o r  ten  m in u te s ?
A . I  s a y , h e r e  is  w h a t  I  m e a n , I  m e a n  ju s t  a s  th e  
c o n d u c to r  o p e n e d  th e  d o o r ,  I  p u t  m y  h a n d  th e re , 
and a t th a t  v e r y  m o m e n t  I  f e l t  a n  i n ju r y  o n  m y  
fin ger.

Q. N o w , J o s e p h , w h e r e  d id  y o u  w o r k  a t  th is  
tim e, th e  t im e  o f  th e  a c c id e n t ?  A .  F o r  th e  g a s  
c o m p a n y .

Q. A n d  h o w  m u ch  d id  y o u  e a rn  f r o m  th e  G a s  20 
C om p a n y , h o w  m u c h  d id  th e y  p a y  y o u ?  A .  $ 1 .7 5  
a day .

Q. A n d  d id  y o u  w o r k  o v e r t im e  s o m e t im e s  w ith  
them ? A .  S u r e , a t  th a t  t im e  th e y  w e re  v e r y  b u s y

Q. W h a t  d id  y o u  d o ?  A .  C a u lk in g  p ip es .
Q. W h a t  d id  y o u  a v e r a g e  a  w e e k  w ith  th e  g a s  

c o m p a n y , h o w  m u c h  d id  y o u  g e t  a  w e e k , a b o u t?
A . W e l l ,  a t  th a t  t im e  I  w a s  w o r k in g  o v e r t im e  a n d  
on S u n d a y s .

Q. H o w  m u c h  d id  y o u  g e t  e v e r y  w e e k ?  A .  30 
T w e lv e  o r  th ir te e n  d o lla r s , a n d  o v e r t im e  w o r k , o f  
cou rse , w o u ld  m a k e  it  fo u r te e n  d o lla r s  a  w e e k ;  
ev ery  t w o  w e e k s  I  w o u ld  g e t  t w e n ty - f iv e  o r  t w e n t y -  
six o r  t w e n ty -s e v e n  d o lla r s .

Q. A f t e r  y o u r  f in g e r  w a s  in ju r e d  w e r e  y o u  a b le  
to g o  to  w o r k ?  A .  H o w  c o u ld  I  g o  to  w o r k  w ith  
m y f in g e r  in ju r e d ?

Q. Y o u  h a d  to  w o r k  w ith  y o u r  h a n d s , h a d  y o u ?
A . Y e s ,  s ir.

Q. A n d  h o w  l o n g  w a s  it  b e fo r e  y o u r  h a n d  w a s 40
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w e l l  e n o u g h  so  th a t  y o u  w e r e  a b le  to  g o  to  w ork ?  
A .  I t  w a s  a b o u t  t w o  m o n th s  a f t e r  th a t  I  w e n t  to 

w o r k .
Q . W h o  d id  y o u  g o  t o  w o r k  f o r ?  A .  F o r  M r. 

L o n g .
Q . A f t e r  th e  t im e  th a t  y o u  w e r e  h u r t  a t  C ort- 

la n d t  s tr e e t , d id  th e  C o m p a n y ’ s d o c t o r  tre a t  you r  
h a n d ?  A .  Y e s ,  th e  C o m p a n y ’ s d o c t o r  w a s  trea tin g  

it .
Q . D id  y o u  g o  to  a n y  o t h e r  d o c t o r  a f t e r  th a t?  A . 

Y e s .
Q . W h a t  d o c to r ?  A .  D o c t o r  S tu r c h io .
Q . H o w  o f t e n  d id  y o u  g o  t o  D o c t o r  S tu r c h io ?  A .

I  w e n t  th e r e  t w o  w e e k s .
Q . D id  h e  d ress  th e  w o u n d ?  A .  S u re .
Q . D id  y o u  fe e l  a n y  p a in  th e r e  d u r in g  th a t  tim e? 

A .  S u re .
Q. H o w  m u c h  p a in  d id  y o u  f e e l?  A ,  O h, it 

p a in s  v e r y  m u c h .
Q. D id  i t  p a in  v e r y  m u c h ?  A .  Y e s ,  s ir.
Q . D o  y o u  h a v e  a n y  f e e l in g  in  th e  e n d  o f  the 

f in g e r  n o w ;  te ll  u s  h o w  th e  f in g e r  fe e ls  n o w , have 
y o u  a n y  f e e l in g  in  i t  n o w ?  A .  N o , it  is fu n n y , I  

c a n ’ t fe e l  a n y t h in g .
Q. H o w  d o e s  th e  w e a th e r  a ffe c t  i t ?  A . W h e n  it 

is  c o ld  i t  h u r t s  m e .
Q. D id  y o u  lo s e  y o u r  n a il?  A .  Y e s ,  s ir.

Cross-examination by Mr. MarTcley.

Q. W h e n  th e  w e a t h e r  is  c o ld  y o u r  f in g e r  is co ld? 

A .  Y e s ,  s ir.
Q . A n d  w h e n  th e  w e a th e r  is  w a r m  y o u r  fin g e r  is 

w a r m ?  A .  T h e  f in g e r  h u r t s  m e  o f t e n ;  w h en  it  is 
w a r m  I  c a n ’ t t o u c h  a n y t h in g  w i t h  it .

Q . W h e n  th e  w e a th e r  is  w a r m  it  is  c o ld ;  is  it 
c o ld  a ll th e  t im e ?  A . S u re , th is  f in g e r  is  d ea d ; I  

c a n ’ t  u se  it .
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Q. W o u l d  y o u  fe e l  a  p a in  i f  y o u  s tu c k  a p in  in  it?

A . I  c a n ’ t fe e l  i t  b e c a u s e  i t  is  d e a d .
Q. D o  y o u  k n o w  w h a t  d a y  th is  a c c id e n t  h a p -

pen ed? A .  Y e s ,  th e  e ig h th  d a y  o f  A u g u s t .
Q. W h a t  y e a r ?  A .  T h is  y e a r .
Q. 1 9 1 5 ?  A .  Y e s ,  s ir.

Q. Y o u  g o t  o n  th e  tra in  a t  G r o v e  s tre e t , d id n ’ t 
y o u ?  A .  Y e s ,  s ir.

Q. W h o  w a s  w it h  y o u ?  A .  M y  s is te r .
Q. A n y b o d y  e lse ?  A . N o , sir.

Q. W h e n  y o u  g o t  o n  th e  tra in  a t  G r o v e  s tr e e t  
w h at p a rt  o f  th e  t ra in  d id  y o u  g e t  o n ;  d id  y o u  g e t  
on th e  m id d le  o f  th e  c a r  o r  th e  e n d  o f  th e  c a r ?  A .
A t  th e  m id d le  d o o r  o f  th e  ca r .

Q. H e r e  a re  t w o  c a r s  o n  th is  p ie c e  o f  p a p e r  ( i l -
lu s tra tin g ) th is  r e p re se n ts  a  c a r  a n d  th is  re p re s e n ts  
the d o o r ;  th e re  is a  d o o r  th e re  a t  th e  en d  a n d  o n e  in  
the c e n te r , a n d  d o o r  o v e r  th e r e , a n d  h e re  is  th e  
cen ter  o f  th e  t w o  c a r s  ( in d ic a t in g ) ;  w h ic h  d o o r  d id  
you  g e t  on  a t ;  s h o w  u s, th is  is  th e  c a r ?  A .  T h is  o n e  
here ( in d ic a t in g  th e  m id d le  d o o r ) .

Q. W h e r e  d id  y o u  s ta n d ?  A .  I  s ta n d  th e re  in  
the b a c k  o f  th e  ca r .

Q. Y o u  w a lk e d  f r o m  th e  m id d le  o f  th e  c a r  o v e r  
to th e  e n d ?  A .  Y e s ,  b e c a u s e  th e r e  w e re  t o o  m a n y  
people h e r e  ( in d ic a t in g )  so  I  w e n t  in  th e  b a c k .

Q. W e r e  th e re  a n y  p e o p le  a t  th e  b a c k ?  A .  Y e s ,  3 °  
sir.

Q. A n d  th e n  y o u  s to o d  th e r e  u n t i l  y o u  g o t  to  
C ortla n d t s tr e e t?  A .  Y e s ,  I  s ta y e d  th e re  in  th e  
back  o f  th e  c a r  u n t i l  w e  g o t  to  C o r t la n d t  s tr e e t .

Q. W e r e  th e r e  o t h e r  ca r s  o n  th e  t r a in ?  A .  I  
th in k  th e r e  w e r e  o t h e r  ca r s  a t ta c h e d  to  it .

Q. T h e re  w e r e  s e v e r a l ca r s ?  A .  I  th in k  so .
Q. T h e re  w a s  a  c a r  u p  in  f r o n t ?  A .  Y e s ,  s ir .
Q. A n d  a  c a r  in  th e  b a c k ?  A . Y e s ,  s ir .

40
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Q. D id  y o u  g o  in t o  th e s e  c a r s ?  A .  N o , t h e  sam e 

c a r  th a t  I  e n te r e d , th e  sa m e  c a r  I  r e m a in e d  in .
Q . Y o u  s ta y e d  th e re  a ll th e  t im e ?  A .  Y e s ,  sir.
Q . Y o u  d o n ’ t k n o w  w h e t h e r  th e r e  w e r e  a n y  seats 

in  th e  o th e r  ca r s ?  A .  N o , a ll th e  c a r s  w e r e  fu ll.
Q . Y o u  d id n ’ t lo o k , a n y w a y ?  A .  Y e s ,  w h e re v e r  

I  c o u ld  see , I  c o u ld  see ,
Q . D id  y o u  g o  in t o  th e  o th e r  c a r s  to  see?  A .  N o, 

s ir ;  b e c a u s e  th e  c a r s  w e r e  fu ll .
Q. Y o u  d o n ’ t k n o w  w h e th e r  th e y  w e r e  fu ll?

M r. Ru ro de — I  o b je c t  t o  th a t  q u e s t io n  as 
im m a te r ia l .

Q u e s t io n  w ith d r a w n .

20 Q . Y o u  h a v e  te s t if ie d  th a t  y o u  w e n t  in  the 
m id d le  d o o r  o f  o n e  c a r  a n d  w a lk e d  t o  th e  en d  o f  
th a t  c a r ?  A .  Y e s ,  s ir .

Q. D id  y o u  g o  in  a n y  o f  th e  o t h e r  ca rs ?

M r. Ru r o d e — I  o b je c t  to  th a t  q u e s t io n  on 
th e  g r o u n d  t h a t  it  is  im m a t e r ia l ;  a pas-
s e n g e r  is  n o t  b o u n d  to  g o  in to  an oth er 
c a r  to  lo o k  f o r  a  se a t .

Th e  Co u r t — I will allow the question.
30

Q . (Q u e s t io n  r e p e a te d ). A .  N o , s ir .
Q. W h o  w a s  s ta n d in g  in  th e  p a r t  o f  th e  car 

w h e r e  y o u  w e r e  s ta n d in g  a t  th e  e n d  o f  th e  ca r?  A . 
T h e re  w e r e  se v e ra l p e o p le , I  d o n ’ t k n o w  w h o  th ey  

w e re .
Q. D o  y o u  k n o w  h o w  m a n y ?  A .  A b o u t  five  or 

s ix ,  I  g u e s s .
Q . A b o u t  f iv e  o r  s ix ?  A .  Y e s ,  s ir.
Q . N o w ,  w h e r e  w a s  th is  d o o r  th a t  c lo s e d  u p on  

^  y o u r  f in g e r , w a s  i t  th e  d o o r  le a d in g  t o  th e  p la t fo rm



23

JOSEPH COLLETTO-Cross
or w as  it  th e  d o o r  le a d in g  to  th e  o t h e r  c a r ?  A .  I t  
w as th e  d o o r  le a d in g  in t o  a n o th e r  ca r .

Q. I t  w a s  th e  en d  d o o r  o f  th e  c a r ?  A .  Y e s ,  i t  
w as th e  d o o r  n e x t  to  th e  m o to r .

Q. N o w , y o u  sa id  in  y o u r  d ir e c t  e x a m in a t io n  
that y o u  s a w  th e  m o to r m a n  o r  th e  g u a r d ,  th e  m a n  
on th e  tra in , o p e n  th a t  d o o r ;  d id  y o u  see  h im  o p e n  10 
the d o o r ?  A .  S u r e ,  h e  p a ssed  th e  p la c e  th a t  I  w a s  
in an d  th e n  h e  o p e n e d  th e  d o o r  a n d  w e n t  in t o  a n -
other ca r .

Q. T h e  c a r  in  f r o n t ?  A .  Y e s ,  s ir .
Q. I n  th e  d ir e c t io n  in  w h ic h  y o u  w e r e  g o i n g ?  A .

Y es, sir.

Q. A n d  th e n  y o u  p u t  y o u r  h a n d  u p  o n  th e  d o o r  
ja m b  a f t e r  h e  o p e n e d  th e  d o o r ?  A ,  I  p u t  m y  h a n d  
there to  h o ld  m y s e l f  u p .

Q. A n d  a f t e r  th a t  th e  d o o r  s h u t  o n  y o u r  h a n d ?  20 
A . Y e s , s ir.

Q. D id  y o u  see  it  s h u t  o n  y o u r  h a n d ?  A .  I  
d idn ’ t see  i t ;  i f  I  h a d  s e e n  it  I  w o u ld  h a v e  ta k e n  
m y h a n d  a w a y .

Q. A t  th a t  t im e  y o u  w e r e  w o r k in g  f o r  th e  P u b -
lic S e rv ic e  G a s  C o m p a n y  a n d  w e r e  e a r n in g  $ 1 .7 5  a  
day f o r  te n  h o u r s  w o r k ;  y e s  o r  n o ?  A .  Y e s ,  s ir .

Q. H o w  lo n g  w e re  y o u  in c a p a c ita te d  b y  re a s o n  o f  
the a c c id e n t?  A .  I  s ta y e d  in  th e  h o u s e  a b o u t  t w o  
m on th s  o n  a c c o u n t  o f  th e  f in g e r , a n d  w h e n  I  t r ie d  30 
to g e t  w o r k  b a c k  a t  th e  p la ce  th a t  I  w a s  w o r k in g  I  
fou n d  m y  p o s it io n  o c c u p ie d .

Q. D id n ’ t y o u  g o  b a c k  a n d  w o r k  f o r  th e  P u b l ic  
S erv ice  G a s  C o m p a n y  t w e n t y - t w o  d a y s  a f t e r  y o u  
w ere h u r t?  A . I  w e n t  th e r e  b u t  th e  fo r e m a n  
w ou ld  n o t  g iv e  m e  w o r k .

Q. Y o u  w e n t  th e re  t w e n t y - t w o  d a y s  a f t e r ,  d id  
you ? A .  I  w e n t  th e re  to  t r y  i f  I  c o u ld  g e t  w o r k , 
bu t th e  fo r e m a n  d id n ’ t g iv e  m e  a n y  e m p lo y m e n t .

40
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Q . D id n ’ t y o u  w o r k  th e  f ir s t  d a y ,  th re e  h ou rs , 

y e s  o r  n o ?  A .  N o , s ir .
Q. D id n ’ t y o u  r e tu r n  to  w o r k  o n  A u g u s t  30th , 

y e s  o r  n o . A .  Y e s ,  I  w e n t  th e r e  o n  th a t  d a y  and 
th e  f o r e m a n  g a v e  m e  te n  d a y ’ s w o r k  a n d  th e  fo re  
m a n  w o u ld  n o t  k e e p  m e  th e r e  a n y  m o r e .

10 Q . T e n  d a y ’s w o r k ?  A .  Y e s ,  b e c a u s e  I  cou ld  
n o t  u se  m y  f in g e r ,  a n d  th e  fo r e m a n  n o t ic e d  that 

a n d  h e  s e n t  m e  a w a y .
Q . D id n ’ t y o u  w o r k  th e re  u n t i l  S e p te m b e r  13th? 

A .  Y e s ,  s ir .
Q . A n d  th e n  y o u  w e r e  la id  o f f ,  w e re  y o u  not? 

A .  Y e s ,  s ir .
Q . A n d  a  l o t  o f  o t h e r  m e n  w e r e  la id  o f f?  A .  I  

d o n ’ t k n o w  i f  a  lo t  o f  m e n  w e r e  la id  o f f  th e n .
Q , D o n ’ t y o u  k n o w  th a t  s o m e  o t h e r  m e n  w ere 

20 la id  o f f?  A .  I  k n o w  th a t  h e  d is c o n t in u e d  m y 
s e r v ic e s  b e c a u s e  h e  o b s e r v e d  th a t  I  c o u ld  n o t  use 

m y  f in g e r .
Q . W e r e  n o t  o t h e r  m e n  la id  o f f  a t  th e  sa m e  tim e 

th a t  y o u  w e r e  la id  o f f ,  d o in g  th e  s a m e  w o rk ?  A . 

Y e s ,  s ir .
Q . Y o u  w e re  a  c a u lk e r ,  a n d  th a t  is  su m m er 

w o r k ?  A .  Y e s ,  I  h a d  b e e n  w o r k in g  th e re  o f  late 
y e a rs , a n d  I  h a d  w o r k e d  w in t e r  a n d  s u m m e r .

Q . Y o u  c a n ’ t d o  c a u lk in g  w o r k  in  th e  w in ter?  
30 A .  W e l l ,  w e  w e r e  w o r k in g  u p o n  o th e r  th in g s , fix -

in g  t h in g s  u p .
Q . T h e  c a u l im ig  w o r k  ca n  o n ly  b e  d o n e  in  the 

s u m m e r  t im e ?  A .  O h , n o , th is  w o r k  is  a lso  done 

in  th e  w in t e r  t im e .
Q . W h a t  d o  y o u  m e a n  b y  t e l l in g  th is  C o u r t  that 

y o u  d id n ’ t w o r k  f o r  t w o  m o n t h s  a f t e r  th e  a cc id en t?  
A .  W h e n  I  w e n t  th e re  I  d id  w o r k  te n  d a y s , b u t  I 
c o u ld  n o t  u s e  m y  f in g e r  a n d  th e  fo r e m a n  seen  that, 
a n d  h e  d id  n o t  g iv e  m e  a n y  fu r t h e r  e m p lo y m e n t .

Q . B u t  y o u  d id  w o r k  w ith in  t w o  m o n th s  a fte r
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the a c c id e n t , d id n ’ t y o u ?  A .  O n ly  th e  te n  d a y s  
w h ich  th e  f o r e m a n  g a v e  m e .

Q. A f t e r  y o u  w e r e  la id  o f f  d id  y o u  g o  b a c k  th e re  
a t a n y  t im e  to  see  th e  b o s s ?  A .  N o , s ir .

Q. D id  y o u  see  th a t  m a n  th e re  ( in d ic a t in g  a  m a n  
in th e  C o u r t  r o o m )?  A .  Y e s ,  s ir ;  h e  w a s  in  th e  
o ffice ; a t  th e  t im e  I  h u r t  m y  f in g e r  I  d id  g o  to  th e  10 
o ffice  a n d  to ld  h im  th a t  I  h u r t  it .

Q. D o  y o u  k n o w  h im ?  A . Y e s ,  s ir.
Q. Y o u  w e n t  b a c k  a n d  s a w  h im  a f t e r  y o u  w e r e  

laid o f f ,  y e s  o r  n o ?  A . Y e s .

Q. W h a t  d id  y o u  te ll  h im ?  A . I  d id n ’ t te ll  a n y -
th in g  to  th is  y o u n g  m a n ; w h a t  h a v e  I  g o t  t o  s a y  to  
th is y o u n g  m a n ?

Q. W h a t  d id  y o u  g o  th e re  f o r ?  A .  I  w e n t  to  r e -
p ort th a t  m y  f in g e r  w a s  in ju r e d .

Q. D id n ’ t y o u  te ll  h im  th a t  y o u  w o u ld  l ik e  t o  20 
h a v e  th e m  s a y  th a t  y o u  w e re  e a r n in g  m o r e  th a n  
you  w e r e  in  fa c t  e a r n in g ?  A .  N o , n o , n o .

Q. Y o u  h a v e  se e n  M r. K a y ?  A .  Y e s ,  s ir.
Q. Y o u  g a v e  h im  a  s ta te m e n t , d id  y o u  n o t ?  A .

Y es , s ir .

Q. W h o  w a s  p r e s e n t  w h e n  y o u  g a v e  h im  th a t  
s ta te m e n t?  A .  I  a n d  m y  s is te r .

Q . A n d  w h o  e ls e ?  A .  A n d  m y  b r o t h e r - in - la w .
Q. Y o u r  b r o t h e r - in - la w ?  A .  Y e s .
Q. R o m a n o ?  A . Y e s .

Q* H e  w a s  th e r e  t o o ?  A .  Y e s ,  s ir.
Q. C a n  y o u  w r it e  E n g l is h ?  A .  N o , s ir .
Q . C a n  y o u  wrr ite  y o u r  n a m e  in  E n g l is h ?  A .

N o, s ir .

Q . Y o u  d id  n o t  w r it e  y o u r  n a m e  a t  th a t  t im e ?
A . N o , s ir .

Q. D id  y o u  te ll M r. K a y  a t  th a t  t im e  th a t  y o u  
w ere  m a k in g  $ 2 .2 5  a  d a y ?

M r. Rurode  I object to that; the testimony 40
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is  n o w  a n d  th e  c la im  is  th a t  h e  w a s  m a k -
in g  $ 1 .7 5  a  d a y ;  i t  d o e s  n o t  m a t te r  w h a t 
h e  to ld  M r . K a y  f o r  c o n t r a d ic t in g  o r  d i-
m in is h in g  th e  d a m a g e ,  a n d  it  d oes  not 
a f fe c t  th is  ca s e  a t  a l l ;  w e  c la im  th a t  he 
w a s  o n ly  m a k in g  $ 1 .7 5 ,  a n d  it  d oes  not 
m a k e  a n y  d i f fe r e n c e  w h a t  h e  to ld  Mr. 

K a y .

Th e  Co u r t — I do not think it is material.

Q . D id n ’ t y o u  s a y  to  M r. K a y  th a t  th e  tra in  w as 
g o i n g  ju s t  a s  i t  a lw a y s  w e n t ,  y e s  o r  n o ?  A .  N o.

Q . A n d  d id n ’ t y o u  s a y  th a t  “ I  d id n ’ t see  an y on e  

e lse  lo s e  b a la n c e ? ”

The  Co u r t — He has not denied that.

M r. Ma r k l e y — H e  h a s  te s t if ie d  th a t  h e  ca n -
n o t  w r it e  E n g l is h  a n d  I  w a n t  to  put 
th o s e  t h in g s  in  th e  r e c o r d  th a t  h e  m ade 
th is  s ta te m e n t  a t  th is  t im e .

Q . Y o u  w e r e  t r e a te d  b y  D o c t o r  R y a n ,  w ere  you  

n o t ?  A .  Y e s ,  s ir .
Q . A n d  b e fo r e  D o c t o r  R y a n  t r e a te d  y o u  you  

h a d  b e e n  t r e a te d  b y  D r . S tu r c h io ?  A .  Y e s ,  m ore 

th a n  t w ic e .
Q . W e l l ,  h o w  o f t e n ,  th e n ?  A .  I  sa id  I  w ent 

th e r e  t w o  w e e k s  to  b e  t r e a te d .
Q . D o  y o u  k n o w  D o c t o r  R y a n ?  A . Y e s ,  sir.
Q . D o c t o r  R y a n  tr e a te d  y o u  t w o  d a y s  a f t e r  the 

a c c id e n t?  A .  Y e s ,  s ir .
Q . A n d  h e  tr e a te d  y o u  f o u r  d a y s  a f t e r  th e  a cc i-

d e n t ;  h e  tre a te d  y o u  f o r  a  w e e k  o r  t w o ?  A .  Y e s , 

s ir .
Q . W a s  D o c t o r  S t u r c h io  t r e a t in g  y o u  a t the 

s a m e  t im e  o r  b e fo r e ?  A .  Y e s .
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Q . T h e y  w e r e  b o th  t r e a t in g  y o u  a t  th e  s a m e  

tim e, is  th a t  r ig h t ?  A .  Y e s ,  s ir .
Q. A b o u t  h o w  m a n y  p e o p le  w e r e  s ta n d in g  in  th is  

car  a t  th is  t im e ?  A .  T h e  c a r s  w e re  a ll filled .
Q. I  a m  a s k in g  y o u  a b o u t  a  p a r t ic u la r  c a r ;  c a n  

y ou  g iv e  m e  a n y  id e a  o f  h o w  m a n y  p e o p le  w e r e  
s ta n d in g  in  th e  ca r  in  w h ic h  y o u  w e r e  s ta n d in g ?  
A. A l l  th e  sea ts  w e r e  o c c u p ie d  a n d  a ll th e  s p a ce s  in  
the c a r  w e r e  o c c u p ie d  b y  p e o p le  s ta n d in g .

Q. T h e r e  w a s  lo t s  o f  r o o m ; y o u  c o u ld  w a lk  f r o m  
one e n d  o f  th e  c a r  t o  th e  o th e r  w it h o u t  a n y  
trou b le?  A .  N o , th e r e  w a s  n o t  e n o u g h  r o o m , b e -
cause th e  ca rs  w e re  a ll fi l le d .

Q, H o w  d id  y o u  c o m e  to  w a lk  f r o m  o n e  e n d , o r  
the m id d le  o f  th e  c a r  to  th e  o th e r ?  A .  W e l l ,  I  h a d  
to f o r c e  m y  w a y  t h r o u g h ,  th a t  is  h o w  th a t  h a p -
pened .

Rosi fic e  Co l l e t t o  Ro ma n o , sworn.

Direct exam ination by M r . R urode.

Q. Y o u  a re  a s is te r  o f  J o e  C o l le t t o ,  w h o  w a s  ju s t  
on th e  s ta n d ?  A .  Y e s ,  s ir .

Q. A n d  w h e r e  d o  y o u  l iv e ?  A .  A t  26 0  N e w a r k  
av en u e , J e r s e y  C ity .

Q . O n  A u g u s t  3 th  la s t , w e re  y o u  w it h  J o e  o n  a  
tu n n el tra in  g o in g  t o  N e w  Y o r k ?  A .  Y e s ,  I  w a s  
w ith  h im .

Q. W h e r e  d id  y o u  g e t  o n  th e  t r a in ?  A .  I t  w a s  
a b ou t h a l f  p a s t  n in e .  I  d id n ’ t h a v e  a  w a t c h  to  
look  a t .

Q. W h a t  w a s  th e  n a m e  o f  th e  s ta t io n  y o u  g o t  o n  
at? A .  I  d o n ’ t  k n o w  h o w  h e  c a lle d  th e  s ta t io n ,  b e -
cause m y  b r o th e r  b r o u g h t  m e  t h e r e .

Q. W h e r e  w e r e  y o u  g o in g ?  A .  I  w a s  g o i n g  t o  
m y a u n t ’ s in  N e w  Y o r k .
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ROSIFICE COLLETTO ROMANO—Direct
Q . D id  J o e  h a v e  h is  h a n d  h u r t  o n  th e  t r a in  th at 

d a y ?  A .  Y e s ,  s ir .
Q . A n d  w e r e  y o u  w it h  h im  w h e n  h is  h a n d  w as 

h u r t ?  A .  Y e s ,  ^sir.
Q . A n d  y o u  s a w  h is  h a n d  h u r t ?  A .  A s  w e  en- 

j q  te re d  th e  t ra in  th e  sp a ce s  w e r e  a ll  o c c u p ie d  an d  it 
w a s  d if f ic u lt  t o  p a ss  a n d  a s  w e  c o u ld  n o t  g o  an y  
fu r th e r  in t o  th e  t r a in  w e  s to p p e d  a t th e  p la ce  w here  
J o e  a n d  I  w e re  t o g e t h e r ,  to w a r d s  th e  f r o n t  p a rt o f  

th e  ca r .
Q . A n d  d id  y o u  s ta n d  th e re  a ll th e  w a y  o v e r  to 

N e w  Y o r k ?  A .  W e  w e r e ;  a n d  m y  b r o th e r  w as 
h o ld in g  m e  b y  th e  s id e .

Q . A n d  w e r e  y o u  s ta n d in g  u p  a ll th e  t im e ?  A . 
Y e s ,  w e  w e r e  a lw a y s  o n  o u r  fe e t  s ta n d in g  up.

Q. D id  y o u  see J o e  w h e n  h e  h a d  h is  h a n d  hurt? 
A .  Y e s ,  s ir ;  I  w a s  r ig h t  n e a r  h im .

Q . W h a t  c a u s e d  th e  in ju r y ?  A .  T h e  d o o r  caused  

th e  in ju r y .
Q . W h a t  d id  th e  d o o r  d o ?  A .  H e  w a s  h o ld in g  

h im s e l f  o n  th e  d o o r  a n d  as  th e  c o n d u c t o r  opened  
th e  d o o r  h e  h a p p e n e d  to  h a v e  h is  h a n d  o n  th e  d oor 
ja m b  a n d  th e  d o o r  c a m e  s u d d e n ly  a g a in s t  his 

h a n d .
Q . W h a t  m a d e  th e  d o o r  c o m e  a g a in s t  h is  hand? 

A .  W h y ,  th e  d o o r  c lo s e d ;  th e  d o o r  w a s  le ft  open, 
a n d  w h e n  th e  d o o r  c lo s e d , i t  c a u g h t  h is  fin g e r .

Q . W h a t  m a d e  th e  d o o r  c lo s e ?  A .  W h y ,  it w as 
n o  h u m a n  b e in g  th a t  d id  i t ;  th e  d o o r  c lo se d  it -

s e l f .
Q . T h e  d o o r  c a m e  s h u t  i t s e l f ?  A .  Y  es , s ir.
Q . D id  y o u  see  J o e  p u t  h is  h a n d  o n  th e  side o f  

th e  c a r  b e fo r e  th e  d o o r  c lo s e d ?  A .  Y e s ,  s ir .
Q . W h y  d id  h e  p u t  h is  h a n d  o n  th e  s id e  o f  the 

c a r ?  A . H e  w a s  h o ld in g  h is  h a n d  th e re  becau se 
40 th e  tra in  w a s  g o in g  r a p id ly  a n d  i f  h e  d id n ’ t h o ld  on  

to  m e  I  w o u ld  h a v e  fa l le n  d o w n  to o .
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ROSIFICE COLLETTO ROMANO—Direct
Q. D id  y o u  see  th e  c o n d u c t o r  o p e n  th e  d o o r  o f  

the ca r ?  A .  Y e s ,  I  d id .

Q. D id  J o e  h a v e  h is  h a n d  o n  th e  s id e  o f  th e  c a r  
by th e  d o o r  b e fo r e  th e  c o n d u c t o r  o p e n e d  th e  d o o r ?
A . Y e s ,  h e  h a d  h is  h a n d  th e re .

Q. B e fo r e  th e  c o n d u c t o r  o p e n e d  th e  d o o r ?  A .
Y es, b e fo r e  h e  o p e n e d  th e  d o o r , b e c a u s e  h e  h a d  n o  10 
other p la c e  to  h o ld  o n .

Q. T h e n , w h e n  th e  c o n d u c t o r  o p e n e d  th e  d o o r , 
did J o e  ta k e  h is  h a n d  a w a y ?  A .  N o , h e  d id n ’ t ta k e  
his h a n d  a w a y ,  b e c a u s e  i f  h e  h a d  ta k e n  h is  h a n d  
aw ay h e  w o u ld  h a v e  fa l le n  d o w n , b e c a u s e  th e  tr a in  
was g o in g  r a p id ly .

Q. A t  th e  t im e  th e  d o o r  c lo s e d  o n  h is  h a n d  w a s  
there a b o u t  th e  m o t io n  o f  th e  c a r  th a t  w a s  d i f fe r e n t  
than it  h a d  b e e n  b e fo r e  th e  d o o r  c lo s e d  o n  h is  h a n d ?
A . N o , s ir , i t  w a s  t o o  ra p id , i t  w a s  t o o  s t r o n g .  20

Q. W h e n  d id  it  b e c o m e  t o o  r a p id ?  A .  I t  w a s  a t 
the t im e  h e  w a s  h u r t ,  b e c a u s e  i f  h e  d id n ’ t h o ld  h i m -
self th e re  h e  w o u ld  h a v e  fa l le n  d o w n .

Q . W a s  it  a t th a t  v e r y  t im e  th a t  th e  d o o r  c a m e  
shut o n  h is  h a n d ?  A .  Y e s ,  i t  w a s  a t th a t  m o m e n t  
that th e  c o n d u c t o r  o p e n e d  th e  d o o r  a n d  i t  h a p p e n e d  
ju st a t  th a t  m o m e n t  w h e n  th e  c o n d u c t o r  o p e n e d  
the d o o r , i t  h a p p e n e d  th a t  w a y .

Q. W h a t  h a p p e n e d  th a t  w a y ,  th e  v io le n t  m o t io n  
o f th e  t r a in ?  A .  T h a t  th e  t r a in  w a s  g o i n g  v e r y  
rap id ly .

Q. W a s  th e r e  a n y t h in g  d i f fe r e n t  a b o u t  th e  m o -
tion a t th e  t im e  th e  d o o r  c lo s e d  o n  h is  h a n d  th a n  
there w a s  b e fo r e  th e  d o o r  c lo s e d  o n  h is  h a n d ?  A .
The tra in  w a s  g o i n g  fa s t  a n d  it  w a s  s h a k in g  th is  
w ay ( i l lu s t r a t in g )  a n d  i f  h e  d id n ’ t h o ld  h im s e l f  h e  
w ou ld  h a v e  fa l le n  d o w n ,

40
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ROSIFICE COLLETTO ROMANO—Cross
Cross-exam ination by M r . M arlcley.

Q . H o w  lo n g  h a v e  y o u  b e e n  in  th is  c o u n tr y ? ? ” A . 
T w o  y e a rs .

Q . A r e  y o u  m a r r ie d  t o  M r . R o m a n o ?  A. Y es, 

s ir .
10 Q. H o w  lo n g  h a v e  y o u  b e e n  m a r r ie d  to  h im ?  A . 

T h e  2 7 th  o f  A u g u s t  i t  w a s  s ix  m o n th s .
Q . Y o u  l iv e  w ith  y o u r  h u s b a n d ?  A .  Y e s ,  sir.
Q . A n d  y o u  w e r e  p r e s e n t  w h e n  y o u r  b ro th e r  

m a d e  a  s ta te m e n t  to  M r . K a y j  th a t  g e n t le m a n  sit-
t in g  h e r e  w ith  th e  m u s ta c h e ?  A .  Y e s ,  s ir .

Q . A n d  y o u r  h u s b a n d  w a s  p re se n t?  A .  N o , not 
a t  th e  b e g in n in g .

Q . W a s  y o u r  h u s b a n d  th e re  a t  a n y  t im e  w h ile  
y o u r  b r o th e r  w a s  m a k in g  th e  s ta te m e n t  to  M r. K a y ?  
A .  H e  c a m e  a f t e r  a  f e w  m in u te s .

Q . D id  y o u  h e a r  y o u r  b r o t h e r  s a y  th a t  y o u r  train 
w a s  m o v in g  th e  sa m e  a t  th e  t im e  o f  th e  a c c id e n t  as 
i t  a lw a y s  d o e s , y e s , o r  n o ?  A .  I  w a s  n o t  a lw a y s  

p r e s e n t .
Q . D id  y o u  h e a r  y o u r  b r o th e r  s a y  th a t  th e  train 

w a s  m o v in g  th e  s a m e  a t  th e  t im e  o f  th e  a cc id e n t  as 
i t  a lw a y s  d o e s?  A .  M y  b r o t h e r  a sse rted  th a t  the 
t r a in  a t  th e  t im e  h e  w a s  in ju r e d  w a s  ru n n in g  
s t r o n g  o r  fa s t  o r  ra p id .

3q  Q . W e l l ,  it  w a s  r u n n in g  fa s t  a n d  ra p id  before  
th e  a c c id e n t ?  A .  A t  th e  t im e  o f  th e  a c c id e n t ,the 

t r a in  w a s  g o in g  fa s t .
Q . D id n ’ t th e  t r a in  g o  fa s t  a t  a n y  t im e  b e fore  

th a t?  A .  N o , b e fo r e  th e  a c c id e n t  th e  tra in  w as 
r u n n in g  e v e n ly  o r  m o d e r a te ly .

Q . H a v e  y o u  e v e r  r id d e n  o n  th e s e  tra in s  in  the 
t u n n e l  b e fo r e ?  A .  Y e s ,  s ir ;  I  h a v e  b e e n  o n  them  
m y s e l f  a lo n e , a n d  n e v e r  h a d  a n y t h in g  h a p p en  to 

me.
Q . A n d  th e y  ra n  a t  th o s e  t im e s  as  th e y  d id  on  

th is  d a y ?  A .  N o , s ir .40
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ROSIFICE COLLETTO ROMANO—Cross
Q. D id  y o u  g o  in  a n y  o th e r  c a r  b es id es  th e  o n e  in  

w h ich  y o u  w e r e  r id in g ?  A .  N o , s ir ;  ju s t  as w e  
entered  w e  s to p p e d  in  th e r e  a n d  w e  d id n ’ t m o v e  
any fu r th e r .

Q. D id  y o u  g o  in  th e  m id d le  d o o r  o r  th e  e n d  
door o f  th e  ca r ?  A .  W e  c a m e  t h r o u g h  th e  m id d le  
en tra n ce .

Q. A n d  d id  y o u  w a lk  to  th e  f r o n t  o f  th e  c a r ?  A .  
N o, ju s t  as w e  e n te r e d  w e  d id n ’ t g o  v e r y  fa r .

Q. T h a t  is  a ll.

M r . Ru r o de — Y o u r  H o n o r ,  th a t  is  th e  p la in t -
i f f ’ s ca se .

M r. Ma r k l e y — I m o v e  f o r  a  n o n -s u it  o n  th e  
f o l l o w in g  g r o u n d s :  firs t , n o  n e g l ig e n c e  
is  s h o w n  o n  th e  p a r t  o f  th e  d e fe n d a n t ;  
th e r e  is  n o  e v id e n c e  o f  a n y  n e g l ig e n c e ;  
th e  s e co n d , th e  p la in t i f f ,  as a  m a t te r  o f  
la w , is  g u i l t y  o f  c o n t r ib u t o r y  n e g l ig e n c e ;  
th e  e v id e n c e  s h o w s  th a t  th e  p la in t i f f  p u t  
h is  h a n d  o n  th e  d o o r  ja m b  a n d  th a t  w h e n  
h e  d id  so  th e  d o o r  w a s  op en  a n d  h e  s a w  
th a t  i t  w a s  o p e n  a n d  th a t  it  m ig h t  c lo s e  
o n  h is  f in g e r s ,  a n d  th e r e fo r e  h e  is  g u i l t y  
o f  c o n t r ib u t o r y  n e g l ig e n c e  as  a  m a t te r  
o f  la w  a n d  c a n n o t  r e c o v e r  in  th is  a c t io n .

Th e  Co u r t — I  a m  in  d o u b t ,  a n d  I  w i l l  c a l l  
f o r  th e  d e fe n c e  a n d  I  w i l l  d e n y  y o u r  
m o t io n  f o r  a  n o n -s u it .

M r. Ma r k l e y — I ask a n  e x c e p t io n  to  y o u r  
H o n o r ’ s r u l in g .

Th e  Co ur t — I will grant you an exception.

M r. Ma r k l e y — I  w o u ld  l ik e  t o  a s k  y o u r  
H o n o r  w h e th e r  y o u  c o n s id e r  th e  e x t r a o r -
d in a r y  je r k  o u t  o f  th e  ca s e ?
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ANTON BIRCKHOLTZ—Direct
Th e  Co u r t — I do not consider there was any 

extraordinary jerk in the case at all; I 
consider the car went in there at the 
same rate of speed, and when it reached 
the curve it began to wobble. I do not 
suppose I ought to determine anything 
just now,

Mr. Ma r k l e y — Then I will call the gentle-
man from the Public Service Company,

THE CASE OF THE DEFENDANT.

A nton  Bir c k h o l t z , sworn, 

jDirect exam ination by M r . M arTdey.

Q , M r. B ir c k h o lt z ,  w h e r e  a re  y o u  e m p lo y e d ?  A . 
B y  th e  H u d s o n  &  M a n h a tta n  R a ilr o a d  C o m p a n y ,

Q . I n  w h a t  c a p a c i t y ?  A .  I n  th e  in s p e c t io n  de-

p a r t m e n t .
Q . D id  y o u  in s p e c t  c a r  7 1 8 ?  A .  Y e s ,  sir.
Q . W h e n  d id  y o u  in s p e c t  it ?  A .  O n  th e  17th  o f 

J u ly  la s t , a n d  th e n  I  g o t  i t  b a c k  o n  th e  9th o f 

A u g u s t .
30 Q. D id  y o u  in s p e c t  a ll th e  d o o r s  o n  th a t  ca r?  A . 

A l l  th e  d o o r s .
Q . T h e  t w o  en d  d o o r s  a ls o ?  A .  Y e s ,  s ir .
Q . D id  y o u  e x a m in e  th e  d o o r s  le a d in g  f r o m  one 

c a r  t o  a n o th e r ?  A .  Y e s ,  s ir.
Q . D id  y o u  e x a m in e  th e  d o o r s  a t  e a ch  e n d  o f  the

c a r ?  A . Y e s ,  s ir .
Q . A n d  h o w  d id  y o u  f in d  th e m ?  A . I  fo u n d  

t h e m  in  g o o d  c o n d it io n .
Q . Y o u  e x a m in e d  t h e m  a n d  f o u n d  th a t  th ey  

40  w o r k e d  a ll r ig h t ?  A .  Y e s ,  s ir .
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ANTON BIRCKHOLTZ-Cross
Q . T h a t  is  a  p o r t io n  o f  y o u r  d u t ie s  t o  e x a m in e  

these d o o r s ?  A .  Y e s ,  s ir .

Cross-examination by M r . R urode.

Q. M r . B ir c k h o lt z ,  y o u  s a y  th a t  y o u  a re  an  in -
s p e cto r  a n d  y o u  s a y  th a t  y o u  in s p e c te d  th is  c a r ?
A . Y e s ,  s ir .

Q . Y o u  p a r t ic u la r ly  lo o k e d  a t  th e  en d  d o o r s ?  A .
Y e s , s ir.

Q. I s  th e r e  a  fa s t e n in g  o n  th e s e  d o o r s  to  h o ld  
th em  b a c k ?  A .  T h e y  a re  s l id in g  d o o rs .

Q . A n d  w h e n  th e y  a re  s lid  b a c k  th e y  a re  h e ld  b y  
a lo c k ?  A , Y e s ,  s ir .

Q. T e l l  u s  h o w  th a t  lo c k  is?  A .  I t  is  s q u a re  p ie ce  
lik e  a “ T ”  a n d  r ig h t  in  th e  c e n te r  th e re  is  a  s p r in g  
in  th e  lo c k , a n d  i f  y o u  tu rn  i t  to  th e  f r o n t ,  i t  o p e n s  20 
it u p , a n d  i f  y o u  tu rn  i t  b a c k  i t  s h u ts  it .

Q . A f t e r  th e  d o o r  is  o p e n  a n d  p u t  b a c k  in  th e  
slide in  w h ic h  it  w o r k s , th e  lo c k  is  s u p p o s e d  t o  
ca tch  a n d  h o ld  it  in  p la c e ?  A .  Y e s ,  s ir .

Q , H o w  c a n  th a t  d o o r  b e  o p e n e d ;  h o w  d o  y o u  
open  th e  d o o r ?  A .  Y o u  h a v e  g o t  to  ta k e  h o ld  o f  th e  
h a n d le  a n d  tu r n  it  in  o r d e r  t o  o p e n  th e  d o o r .

Q . A n d  i f  th e  lo c k  is  in  w o r k in g  o r d e r  th a t  d o o r  
w ill  h o ld  b a c k  w ith o u t  s l id in g  b a c k , w ith  a n y  e x -
tra o r d in a r y  m o t io n  o f  th e  t ra in ?  A ,  Y e s ,  s ir . 30

Q. A n d  w ith  th e  e x t r a o r d in a r y  m o t io n  o f  th e  
tra in  it  w o n ’ t  e v e n  s lid e ?  A .  N o , s ir .

Q. Y o u  s a y  y o u  in s p e c te d  th is  c a r  th e  n e x t  d a y  
and fo u n d  th a t  th e  fa s t e n in g s  o n  e a ch  e n d  w e re
0 .  K ,?  A .  Y e s ,  sir.

Q. A n d  th a t  th a t  d o o r  w ith  th ese  fa s t e n in g s ,  b e in g  
in  g o o d  o r d e r  as y o u  fo u n d  th e m , s h o u ld  n o t  h a v e  
c lo sed  a g a in  w ith  a n y  m o t io n  o f  th e  t r a in ?  A .  N o , 
b e ca u se  i f  it  a lw a y s  th e  b a c k  it  is  lo c k e d .

Q. A n d  n o  m a t te r  w h e t h e r  th e  m o t io n  o f  th e
• ,  • ’  O

tra in  w e re  o r d in a r y  o r  e x t r a o r d in a r y  th a t  d o o r
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FREDERICK HAASE—Direct
w o u ld  r e m a in  w h e r e  y o u  see  it ?  A .  Y e s ,  sir.

Q . A n d  i f  y o u  d o n ’ t p u t  it  b a c k  a ll  th e  w a y , i f  
y o u  o n ly  s h o v e  it  p a r t  o f  th e  w a y  b a c k  a n d  d o n ’ t 
m a k e  th e  lo c k  c a t c h , th e n , o f  c o u r s e , th e  d o o r  w ill 
s lid e  w it h  a n y  m o t io n  o f  th e  tr a in ?  A .  W h e n  I 

2Q in s p e c te d  i t —

Q . Y o u  a re  an  in s p e c to r  a n d  in s p e c t  th o s e  lock s  
t o  see  i f  th e  d o o r  is  p r o p e r ly  fa s te n e d  b a c k  in  th e  lock , 
a n d  i f  i t  is  i t  w i l l  n o t  s l id e  b a c k  o r  c lo s e  w it h  any 
e x t r a o r d in a r y  m o t io n  o f  th e  t r a in ;  i t  w il l  rem ain  
s ta t io n a r y ?  A .  Y e s ,  s ir .

Q . T h e y  s lid e  p r e t t y  e a s i ly ?  A .  Y e s .  s ir .
Q . A n d  i f  th a t  d o o r  is  n o t  fa s te n e d  a ll th e  w ay 

in  th e  lo c k , th e n , I  s u p p o s e , i t  w i l l  c lo s e  w ith  any 
o r d in a r y  m o t io n  o f  th e  t r a in , is  th a t  r ig h t ?  A . 

20 T h a t  is  r ig h t .

Fre d e r ic k  H a a s e , sworn.

D irect examination by M r . MarJcley.

Q. M r. H a a s e , y o u  a re  e m p lo y e d  b y  th e  P u b lic  
S e r v ic e  G a s  C o m p a n y ?  A .  Y e s ,  s ir.

Q . In  w h a t  c a p a c it y ?  A .  1 a m  a  c le r k  in  the 
g a s  d e p a r t m e n t .

Q . D o  y o u  r e m e m b e r  w h e n  M r . C o l le t t o  w a s  laid 
o f f  b y  th e  P u b l i c  S e r v ic e  G a s  C o m p a n y ?  A .  I  have 
th e  d a te  h e re .

Q . D o  y o u  r e m e m b e r  th e t im e  w h e n  h e  w as 
la id  o f f ?  I  d o .

Q. W a s  h e  th e  o n ly  m a n  la id  o f f  a t that 
t im e ; I  d o n ’ t k n o w  th a t  a n y b o d y  e lse  w a s  laid 
o f f  a t  th a t  p a r t ic u la r  t im e , b u t  o n  a ll  t h r o u g h  the 
la t t e r  p a r t  o f  th e  s u m m e r  s e a so n  w e  h a d  b e e n  la y -
in g  th e m  o f f  o n e  a f t e r  th e  o th e r ,  a n d  so  fa r  as his 
b e in g  la id  o f f  is  c o n c e r n e d ,  I d o  n o t  k n o w  th a t there 

40 is  a n y  o t h e r  ca s e s , th e n  o u r  w o r k  is  d o n e  f o r  the
s u m m e r .
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DANIEL V. A RANTS—Direct
Q. A f t e r  h e  w a s  la id  o f f  d id  h e  c o m e  b a c k  to  see  

the p eop le  in  th e  s h o p ?  A .  N o t  th a t  I  r e m e m b e r .
Q. D id  h e  g o  b a c k  th e r e  a t a n y  t im e  a n d  a sk  y o u  

to  m a k e , o r  a s k  th e  p e o p le  in  th e  s h o p  a n d  y o u  to  
m ake a  m is r e p r e s e n ta t io n  o f  h is  s a la r y ?  A .  Y e s ,  
that w a s  b e fo r e  h e  w a s  la id  o f f ;  i t  w a s  e ith e r  a  d a y  
or tw o  a f t e r  th a t , a n d  h e  c a m e  in  w ith  h is  a rm  
b a n d a g ed  o r  in  a  s l in g .

Q. A n d  w h a t  d id  h e  s a y ?  A .  I  d o n ’ t r e m e m b e r  
the e x a c t  w o rd s , b u t  h e  sa id  h e  w a n te d  Us e ith e r  to  
m ak e a s ta te m e n t  o r  a n  a c k n o w le d g m e n t  o f  s o m e  
sort, th a t  h e  w a s  e a r n in g  m o r e  m o n e y  a n d  h e  
nam ed  an  a m o u n t  w h ic h  I  d o  n o t  r e m e m b e r , b u t  it  
w as m o re  th a n  w h a t  h e  w a s  g e t t in g .

No Cro ss -e x a min a t io n .

Da n ie l  V. A r a n t s , sworn.

Direct exam ination by M r. M arkley.

Q. M r. A r a n ts ,  y o u  a re  e m p lo y e d  b y  th e  H u d s o n  
&  M a n h a tta n  R a ilr o a d . A .  Y e s ,  sir.

Q, In  w h a t  c a p a c it y ?  A .  S w it c h m a n .
Q. W e r e  y o u  r id in g  on  th is  t r a in  o n  w h ich  th e  

p la in tiff  w a s  o n  A u g u s t  8th , 1915. A .  Y e s ,  s ir .
Q. H o w  n e a r  w e r e  y o u  t o  h im ?  A .  I  w a s  s ta n d -

in g  a t th e  en d  d o o r .
Q. W e r e  y o u  t r a v e l in g  t o  N e w  Y o r k  t o  y o u r  

w ork  a t th a t  t im e ?  A .  I  w a s  t r a v e l l in g  f r o m  
H en d erson  s tr e e t  to  N e w  Y o r k .

Q. Y o u  h a d  n o  d u t y  to  p e r fo r m  o n  th e  t ra in ?  A .  
N o, s ir ; I  w a s  ju s t  r id in g  as  a  p a s s e n g e r .

Q. W a s  h e  s ta n d in g  w ith  a n y b o d y  e lse ?  A ,  Y e s ,  
there w a s  a  la d y  s ta n d in g  b y  h im  a n d  a n o th e r  la d y  
at the o th e r  s id e  o f  th e  v e s t ib u le .

Q. H o w  m a u y  p e o p le  w e re  th e r e  in  th a t  ca r ?  A .  
T h ere  w e re  s e v e n  o r  e ig h t  p e o p le  s t a n d in g  in  th e  
cen te r  o f  th e  ca r .

10

20

30

40
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DANIEL V. ARANTS-Cross
Q. Is  th a t  a ll?  A .  Y e s ,  th a t  is  a ll.
Q . A s  y o u  w e n t  in t o  N e w  Y o r k ,  h o w  a b o u t  the 

m o t io n  o f  th e  t r a in , h o w  w a s  it ?  A .  N o t h in g  un -
u s u a l.

Q. N o t h in g  u n u s u a l?  A .  N o t h in g  u n u su a l at 
0 a ll.

Q. T e ll  u s  w h a t  y o u  s a w  w ith  r e fe r e n c e  to  the 
c a t c h in g  o f  th is  m a n ’s f in g e r  o n  th e  d o o r  ja m b ?  A. 
W h e n  th e  c o n d u c t o r  o p e n e d  th e  d o o r  h e  a n n o u n ce d  
th e  s ta t io n  “ C o r t la n d t  s t r e e t ;”  h e  p u s h e d  th e  door 
b a c k  a n d  th e n  h e  w e n t  t o  o p e n  th e  o th e r  d o o r  and 
th e n  th e  d o o r  c a m e  b a c k  a n d  c a u g h t  h is  f in g e r  and 
I  p u lle d  th e  d o o r  o f f  o f  h is  f in g e r .

Q. W h a t  h a p p e n e d  a f t e r  th a t , d id  y o u  a ss is t  him  
in  a n y  w a y ?  A .  N o , I  ju s t  lo o k e d  a t h is  f in g e r  and 

. h e  c o m m e n c e d  to  s q u e e z e  h is  f in g e r  l ik e  th a t  (illu s-
t r a t in g )  t o  s q u e e z e  th e  b lo o d  o u t  o f  it .

Q . H o w  n e a r  w e re  y o u  t o  th e  s ta t io n  p la t fo r m  at 
th a t  t im e ?  A .  W e  w e re  p r e t t y  n e a r  in  th e re ; it 
h a p p e n e d  r ig h t  a t  th e  e n d  o f  th e  p la t fo r m .

Q . R ig h t  a t  th e  e n d  o f  th e  p la t fo r m ?  A . Y es, 
r ig h t  a t  th e  en d  o f  th e  p la t fo r m .

Q. D id  y o u  k n o w  th e  c o n d u c t o r  a t  th a t  door? 
A .  N o , s ir .

Q. H a v e  y o u  seen  h im  in  C o u r t  h e re ?  A .  Y es, 

3 0  8 ir -
Q. (M r . K a y ,  s ta n d  u p  p le a s e .)  I s  th a t the 

g e n t le m a n ?  A .  Y e s ,  s ir ;  th a t  is  th e  g e n t le m a n .

Cross-exam ination by M r . R urode.

Q . Y o u  s a y  th e r e  w a s  n o  u n u s u a l m o t io n  o f  the 
tra in  a t  a ll?  A .  N o , s ir ;  th e r e  w a s  n o t .

Q . A n d  th e  c o n d u c t o r  h a d  o p e n e d  th e  d o o r  and 
ca lle d  o u t  th e  n a m e  o f  th e  s ta t io n ?  A .  Y e s ,  sir, 
“ C o r t la n d t  s t r e e t .”

Q . A n d  th e  d o o r  im m e d ia t e ly  c a m e  sh u t?  A .4 0
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EVERETT B. KARY—Direct
A fte r  h e  o p e n e d  i t  a n d  tu rn e d  h is  b a c k  th e  d o o r  
cam e sh u t .

Q. A n d  c a u g h t  M r. C o l le t t o ’ s f in g e r ,  th a t  is  a ll 
you  k n o w  a b o u t  it ?  A .  Y e s ,  s ir ;  th a t  is  a ll I  k n o w  

about it.

Eve rett  B . K a r y , sworn.

Direct exam ination by M r . M a rM ey .

Q. M r. K a r y ,  y o u  a re  e m p lo y e d  b y  th e  H u d s o n  &  
M an h a ttan  R a ilr o a d ?  A .  Y e s ,  s ir .

Q. In  w h a t  c a p a c it y ?  A .  Aa  a g u a r d  o n  th e  t u n -
nel tra in s .

Q. W e r e  y o u  a  g u a r d  o n  a  t r a in  on  A u g u s t  8 th ?  

A . Y e s .
Q. A n d  w e r e  y o u  a  g u a r d  a t  o n e  e n d  o f  th e  c a r  

on w h ich  C o l le t t o  w a s  r id in g ?  A .  Y e s ,  s ir .
Q. W h a t  w a s  th e  n u m b e r  o f  th a t  ca r ?  A .  I t  

w as n u m b e r  7 18 .
Q. Y o u  fo u n d  o u t  a f t e r w a r d s  th a t  h e  w a s  in ju r e d  

at y o u r  en d  o f  th e  ca r ?  A .  Y e s ,  s ir .
Q. A n d  th is  w a s  o n  S u n d a y ?  A ,  Y e s ,  s ir ;  S u n -

day m o r n in g .
Q. A b o u t  w h a t  t im e ?  A .  A b o u t  te n  o ’c lo c k .
Q. In  th e  c a r  n u m b e r  718  w e r e  th e r e  a n y  p e o p le  

s ta n d in g ?  A .  Y e s ,  s ir ;  a  f e w .
Q. A b o u t  h o w  m a n y ?  A .  Y o u  m ig h t  s a y  a b o u t  

e ig h t o r  ten .
Q, A n d  in  ru sh  h o u r s  h o w  m a n y  p e o p le  c a n  s ta n d  

in  th ose  ca rs ?  A .  I n  th e  m o r n in g  a n d  e v e n in g s ?
Q. I n  ru sh  h o u r s . A .  W e l l ,  a b o u t  th ir ty  o r  

fo r ty  p e o p le  c a n  s ta n d .
Q. N o w , te ll  u s  w h a t  y o u  k n o w  a b o u t  th e  a c c i -

den t?  A ,  W h y ,  i t  w a s  a t  C o r t la n d t  S tr e e t  w h e n  
the tra in  w a s  p u l l in g  in t o  th e  s ta t io n  I  c a lle d  o u t  
C o rtla n d t S tr e e t  a n d  I  o p e n e d  m y  d o o r  a n d  I  s te p p e d  
to  m y  n e x t  d o o r  a n d  I  d id  th e  sa m e  t h in g ,  an d

10
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EVERETT B. KARY-Direct
a t th e  s a m e  t im e  I  r e a ch e d  f o r  th e  n e x t  c a r  a n d  I  
p u lle d  th e  g u a r d  b a c k  a n d  I  s te p p e d  in  th e  ca r  
a n d  I  s a w  th e  m a n  p r e s s in g  h is  f in g e r ;   ̂w h ile  the 
f in g e r  w a s  b le e d in g  I  a s k e d  h im  w h a t  w a s  the 
m a t te r  w ith  it  a n d  h e  sa id  h e  c a u g h t  h is  f in g e r  in 
th e  d o o r  a n d  it  w a s  o n ly  a  f e w  m in u te s  th a t  the 
tra in  s to p p e d  a n d  I  h a d  t o  o p e n  th e  d o o r  a n d  he 
m a d e  a n  a t t e m p t  as  i f  h e  w a s  g o i n g  to  g e t  o f f  the 
t r a in  a n d  I  a sk e d  h im  h is  n a m e  a n d  a d d r e s s ; the 
p e o p le  w e re  g e t t in g  o f f  a t  th e  s a m e  t im e  a n d  I  tried  
t o  g e t  s o m e  w itn e s s e s , b u t  th e  p e o p le  w e n t  u p  the 
s ta ir w a y  a n d  I  k e p t  h im  d o w n  th e r e , a n d  a fte r  I 
g o t  h is  n a m e  a n d  a d d re ss , I  t r ie d  t o  g e t  th e  d r u g -
s to re  op en  u p  a t th e  te r m in a l ,  b u t  b e in g  S u n d a y  
e v e r y t h in g  w a s  c lo s e d .

Q. D id  y o u  see  h is  f in g e r  o n  th e  d o o r ?  A .  N o , I 
d id n ’ t e v e n  ta k e  n o t ic e  o f  it .

Q. W a s  th e r e  a n y  u n u s u a l m o t io n  o f  th e  tra in? 
A .  N o , s ir .

Q . D o  y o u  h a v e  to  g o  a r o u n d  a  c u r v e  as  y o u  go  
in t o  th e  s ta t io n ; is  th e re  a  c u r v e  th e re ?  A .  Y es , 
s ir ;  a n d  I  o p e n e d  th e  d o o r  a n d  I  s te p p e d  in  th e  next 
c a r  a n d  I  c o m m e n c e d  d o i n g  th e  s a m e  t h in g ;  it  w as 
ju s t  a  f e w  m o m e n t s  w h e n  w e  s to p p e d  a t  th e  sta tion ; 
it  w a s  r ig h t  a t th e  s ta t io n .

Q . D id  y o u  see  h im  th e re  a t  th e  t im e  y o u  opened  
th e  d o o r ?  A .  N o . I  d id n ’ t ta k e  n o t ic  o f  a n y -
b o d y  ju s t  th e  p a s s e n g e r s , th a t  is  a ll.

Q . H o w  d id  y o u  p u s h  th e  d o o r  w h e n  y o u  opened  
it ?  A .  A l l  th e  w a y  b a c k , o t h e r w is e  I  c o u ld  n o t  step 
in t o  th e  n e x t  c a r .

Q. A n d  y o u  s a y  i t  w a s  a ll  th e  w a y s  b a c k  w h en  
y o u  le f t  i t ?  A .  C e r ta in ly ,  y es .

Q . T h e re  w e r e  p a s s e n g e r s  n e a r  th a t  d o o r ?  A . 
W h i c h  d o o r ?

Q . T h e  d o o r  th a t  y o u  o p e n e d ?  A .  N o t  a t that 
t im e .



39

EVERETT B. KARY-xCross
Q. N o t  a t  th a t  t im e ?  A .  N o , n o t  as  f a r  as  I  c a n  

rem em b er  n o w .
Q. W e l l ,  th o s e  p e o p le  in  th e  v e s t ib u le  w e r e  n e a r  

the d o o r?  A .  Y e s .
Q. T h e re  w a s  th is  m a n  M r. A r a n ts ?  A .  W e  

w ere t a lk in g  t o g e t h e r  b e fo r e  I  o p e n e d  th e  d o o r .  j q

Q. A n d  M r. C o lle t t o  a n d  th is  la d y  th a t  w a s  w ith  
h im  a n d  th e r e  w a s  'a n o th e r  la d y ?  A .  T h e re  m ig h t  
be, b u t I  c a n ’ t r e m e m b e r .

Q. T h e y  w e re  r ig h t  n e a r  th e  d o o r ?  A .  Y e s ,  s ir .
Q . A n d  th a t  d o o r  c a n  b e  o p e n e d  f r o m  th e  v e s t i -

bule? A .  Y e s ,  sir.

Cross-examination by M r . Rurode.

Q. D id  th a t  d o o r  h a v e  a n y  fa s te n e r s  o n  it?  A .  

F a sten ers?  20
Q. C a tch e s  o r  lo c k s ?  A .  I t  h a s  g o t  a lo c k  a n d  a 

catch .
Q. A n d  th a t  l o c k  is  s u p p o s e d  to  c a t c h  th e  d o o r  

w hen it  is  p u s h e d  b a c k ?  A .  Y e s ,  s ir .
Q. A n d  it  h a s  g o t  to  b e  p u s h e d  u p  a ll  th e  w a y  in  

order to  c a t c h  it ?  A .  Y e s ,  s ir .
Q. A n d  y o u  s a w  M r. A r a n t z  th e r e ?  A .  Y e s ,  s ir .
Q. A n d  h e  w a s  s ta n d in g  r ig h t  n e a r  th e  d o o r  a n d  

y ou  w e re  s p e a k in g  t o  h im ?  A .  Y e s ,  s ir .
Q. A n d  M r. C o lle t t o  w a s  th e re ?  A .  I  d id n ’ t ta k e  30 

any n o t ice  o f  h im ;  I  n o t ic e d  th e  p a s s e n g e r s  th e re .
Q. A s  y o u  o p e n e d  th e  d o o r  w a s  M r. A r a n t z  a n y -

w h ere  n e a r  th e  d o o r ?  A .  I  c a n n o t  s a y  w h e th e r  
Mr. A r a n tz  w a s  r ig h t  n e a r  th e  h a n d le .

Q . A n d  y o u  s a y  th e r e  w a s  n o  e x t r a o r d in a r y  m o -
tion  o f  th e  t ra in ?  A .  N o , s ir ;  th e re  w a s  n o t .

Q. B u t  ju s t  as s o o n  as  y o u  o p e n e d  th e  d o o r ,  y o u  
opened  on e  d o o r  a n d  p u s h e d  i t  b a c k , a n d  th e n  y o u  
stepped  to  th e  o th e r  d o o r  to  m a k e  a n  a n n o u n c e m e n t  
and th e  d o o r  c a m e  s h u t?  A .  I t  w a s  in  a  s e c o n d ;  I  \u



JOHN H. SIMMONS—Direct
o p e n e d  th e  d o o r  a n d  m a d e  a n  a n n o u n c e m e n t  in  the 
n e x t  d o o r  a n d  th e n  I  h e a rd  th e  d o o r  c lo s e .

Q . Y o u  w e r e  in  th e  c a r  th a t  M r. O o lle t t o  w a s  in  
fir s t?  A .  Y e s ,  s ir .

Q . A n d  y o u  o p e n e d  th a t  d o o r ?  A . Y e s ,  sir.
Q . H a d  y o u  m a d e  y o u r  a n n o u n c e m e n t  in  that 

c a r  b e fo r e  y o u  o p e n e d  th e  d o o r ?  A .  Y e s ,  s ir.
Q . A n d  th en  y o u  s te p p e d  in  th e  o th e r  ca r ?  A . 

Y e s ,  a n d  I  o p e n e d  th e  o th e r  d o o r .

Q . Y o u  o p e n e d  b o th  d o o r s ;  t h e y  w e r e  both  
c lo se d , a n d  ju s t  as s o o n  as y o u  di$l th a t  y o u  heard  
th e  d o o r  b e h in d  y o u  c lo s e  s u d d e n ly ?  A .  Y e s ,  sir.

Q. A n d  y o u  tu r n e d  a r o u n d  a n d  s a w  h is  h a n d ?  A . 
N o , I  d id n ’ t see  h is  h a n d , I  s a w  M r. A r a n t z  p u llin g  
b a c k  th e  d o o r .

Q . A n d  th a t  is  a ll y o u  k n o w  a b o u t  i t ?  A . T h at 
is  a ll.

Jo h n  H. Simmo n s , sworn.

D irect exam ination by M r . M a rk ley .

Q . M r. S im m o n s , y o u  a re  a n  e m p lo y e e  o f  the 
H u d s o n  &  M a n h a tta n  R a ilr o a d ?  A .  Y e s ,  sir.

Q . I n  w h a t  c a p a c it y ?  A .  A s  a  g u a r d .
Q . A n d  y o u  w e re  o n  th is  t r a in  o n  w h ic h  M r. Col- 

le t t o  w a s  r id in g ,  a  p a r t  o f  th e  c a r  w ith  M r. K a ry ?  
A .  Y e s ,  s ir .

Q . B e tw e e n  w h a t  t w o  c a r s  w e r e  y o u , s ta r t in g  
f r o m  th e  f r o n t  o f  th e  t r a in  b a c k w a r d s ?  A .  The 
s e co n d  a n d  th ir d  ca r .

Q. S o  y o u  h a d  th e  a d jo in in g  c a r  to  h is ?  A .  Y es . 
( J  D id  y o u  n o t ic e  w h e th e r  th o s e  t w o  ca rs , that 

y o u  h a d  th e  o n e  n e x t  t o  h im  a n d  th e  o n e  a b ov e  
w e r e  f i lle d ?  A .  T h e r e  w a s  n o  e x c e s s  lo a d  in  the 
t w o  ca rs  th a t  I  w a s  in .

Q. D o  y c u  k n o w  w h e th e r  th e r e  w a s  a n y  se a tin g  
r o o m  o r  n o t ?  A .  N o , I  d o n ’ t r e c o l le c t  th a t .
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JOHN H. SIMMONS—Cross, Re-direct and Re-cross
Q. W a s  a n y b o d y  s ta n d in g ?  A .  I  g u e s s  th e r e  

w ere  a  f e w  s ta n d in g .
Q. H o w  m a n y  p e o p le  in  a  ru sh  h o u r  c a n  o n e  o f  

those ca r s  h o ld  s ta n d in g ?  A .  I  s h o u ld  ju d g e  a b o u t  
th ir ty -fiv e  o r  f o r t y ,

Q . A n d  p e o p le  b e s id e s  th a t  c a n  b e  s i t t in g  d o w n ?  -.q  
A . Y e s ,  sir.

Q. A n d  h o w  m a n y  p e o p le  d o e s  th a t  c a r  h o ld ?  A .
Its s e a t in g  lo a d  is  f o r t y - f o u r .

Q . A n d  th e  re st  b e s id e s  c a n  b e  s ta n d in g ?  A .  Y e s .  
sir.

Q. H o w  a b o u t  th e  m o t io n  o n  th a t  c a r  w h e n  y o u  
w en t in to  N e w  Y o r k ?  A .  N o t h in g  u n u s u a l  th a t  I  
n oticed .

Q. D o  y o u  ta k e  a n u m b e r  o f  c u r v e s  g o i n g  in t o  
N ew  Y o r k ?  A .  O n ly  th e  o n e  g o i n g  to  th e  s ta t io n ,

Cross-examination by M r . B u r ode.

Q. Is  th a t  a  v e r y  s h a r p  c u r v e  a t  th e  s ta t io n ?  A .  
W e ll, I  ju s t  c a n ’ t s a y  h o w  s h a rp  i t  is .

Q. Y o u  r id e  o n  i t  e v e r y  d a y ;  it  is  a  l o n g  s w e e p -
in g  c u r v e , is it  n o t ?  A .  N o , s ir.

Q. Y o u  d id n ’ t see  th is  a c c id e n t ?  A .  N o , s ir.
Q. O r  k n o w  n o t h in g  o f  it ?  A .  N o , s ir .
Q. W h e n  d id  y o u  firs t  h e a r  a b o u t  it ?  A .  I  h e a rd  

th em  ta lk in g  a b o u t  i t  a s h o r t  t im e  a f t e r w a r d .
Q T h a t  is  a ll y o u  k n o w  a b o u t  it ?  A .  Y e s ,  s ir .

Re-direct examination by M r . MarTdey.

Q. N o b o d y  to ld  y o u  th a t  th e  c a r  h a d  a n  u n u s u a l 
m o tio n ?  A .  N o , s ir .

Q . A n d  so  f a r  as  th e  n u m b e r  o f  p a s s e n g e r s  th a t  
w ere  in  th e  c a r  w e r e  c o n c e r n e d ,  n o b o d y  t o ld  y o u  
a b ou t th a t?  A .  N o , s ir .

Re-cross examination by M r . R urode.

T h o s e  ca rs  n e v e r  h a v e  an  u n u s u a l m o t io n ,  so  
fa r  as y o u  k n o w  o f ?  A .  N o t  th a t  I  k n o w  o f .
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JOHN VARLEY—Direct and Cross
Jo hn  V a r l e y , sworn.

D irect exam ination by M r . M a rk ley .

Q. M r. V a r le y ,  y o u  w e r e  o n  th a t  t ra in  on  that 
m o r n in g ,  as a  c o n d u c t o r ?  A .  Y e s ,  s ir .

Q. A n d  th e  o t h e r  m e n  w e r e  th e  g u a r d s ?  A .  Y es , * 
s ir .

Q . B e t w e e n  w h a t  t w o  c a r s  w e r e  y o u ?  A . B e-
t w e e n  th e  firs t  a n d  s e c o n d  ca r ,

Q . W a s  th e re  a n y b o d y  s ta n d in g  in  th ese  cars? 
A .  N o , s ir.

Q . D o  y o u  k n o w  w h e t h e r  o r  n o t  th e re  w e re  any 
se a ts  v a c a n t ?  A .  T h e re  p r o b a b ly  w e re  a  f e w  seats 
v a c a n t .

Q . Y o u  d o n ’ t r e c o l le c t ?  A .  T h e re  m ig h t  b e  seats 
v a c a n t  u p  in  f r o n t  o f  th e  c a r .

Q . H o w  m a n y  ca rs  w e r e  th e re  o n  th a t  tra in ?  A . 
S e v e n  ca rs .

Q. A n d  y o u  w e r e  on  th e  f irs t  an d  s e co n d  ca r?  A . 
Y e s ,  s ir .

Q . H o w  a b o u t  th e  m o t io n  o f  th e  tra in  as the 
t r a in  w e n t  in t o  N e w  Y o r k  o n  th a t  t r ip ?  A .  N o th -
i n g  u n u s u a l o n  th a t  tr ip .

Q . W e r e  y o u  in fo r m e d  th a t  s o m e b o d y  w a s  in ju red  
o n  th a t  t r ip ?  A .  Y e s ,  s ir .

Q. H o w  s o o n  a f t e r ?  A .  A f t e r  w e  g o t  in t o  Jersey 
30 C ity .

Q. A n d  y o u  sa y  th e re  w a s  n o  u n u s u a l m o t io n  o f 
th e  t r a in ?  A .  N o , s ir ;  th e r e  w a s  n o t .

Q . Is  th e r e  a  c u r v e  as  y o u  g o  in t o  N e w  Y o rk ?  
A .  Y e s ,  s ir .

Cross exam ination by M r. R urode.

Q . I f  th e  m o t o r m a n  ta k e s  th a t  c u r v e  v e r y  easily , 
w h y  th e re  is  n o  e x t r a o r d in a r y  m o t io n  o f  th e  car? 
A .  W h a t ?

40 Q. B u t  i f  h e  ta k e s  it  fa s t  th e re  is  a n  e x tra o rd i-
n a r y  m o t io n  o f  th e  c a r ?  A .  H e  n e v e r  ta k es  it  fa st .



WILLIAM JOSEPH WALSH—Direct and Cross
Q. O n  a n y  t r a in  o n  w h ic h  y o u  w e r e  r id in g  d id  

y o u  e v e r  n o t ic e  th e  m o t o r m a n  ta k e  th e  c u r v e  fa s t  
e n o u g h  to  t h r o w  s o m e b o d y  d o w n ?  A .  N o , s ir .

Q. N e v e r  o n  a n y  t ra in  o n  w h ic h  y o u  w e r e  r id in g ?  

A . N o ,  s ir .

W il l ia m Jos eph  W a l s h , sworn.

Direct exam ination by M r . M a rkley.

Q. M r .' W a ls h ,  w e r e  y o u  o n e  o f  th e  g u a r d s  o n  
that tra in  o n  w h ic h  th is  a c c id e n t  h a p p e n e d . A .  

Y e s , s ir.
Q. O n  w h ic h  M r. V a r le y  is  c o n d u c t o r ?  A .  Y e s ,  

s ir.
Q. W h e n  w a s  th is  a c c id e n t  f irs t  c a lle d  t o  y o u r  a t -

ten tion  th a t  a  m a n  h a d  h a d  h is  f in g e r  c u t ?  A .  I  
h eard  th e m  t a lk in g  a b o u t  it  t w o  o r  th r e e  h o u r s  

a fter .
Q. W h a t  c a r s  w e r e  y o u  b e tw e e n ?  A .  T h e  g u a r d  

o f  th e  la s t  c a r .
Q . W e r e  th o s e  t w o  ca r s  c r o w d e d ?  A .  I  h a v e  n o  

d is t in c t  r e c o l le c t io n  o f  th e  lo a d  th a t  w e  w e r e  c a r r y -

in g  at th e  t im e .
Q. D o  y o u  k n o w  w h e t h e r  a n y b o d y  w a s  s ta n d in g ?  

A . N o , s ir .
Q „ D o  y o u  r e m e m b e r  a s  to  th e  m o t io n  o f  th e  

tra in ? A .  Y e s ,  s ir.
Q. H o w  a b o u t  th e  m o t io n  o f  th e  t r a in ?  A .  T h e  

u su a l m o t io n  o f  a  t ra in  c o m in g  a r o u n d  a c u r v e .
Q. D o  y o u  k n o w  h o w  fa s t  a  tra in  r u n s  c o m in g  

in to  N e w  Y o r k ?  A .  A b o u t  s ix  m ile s  a n  h o u r  

c o m in g  a r o u n d  c u r v e .
Q. There is  c u r v e  th e r e ?  A .  Y e s ,  s ir .

rose-examination by M r. R urode.

Q. Y o u  sa id  th a t  y o u  r e c o l le c t  a b o u t  th e  m o t io n  
o f  th e  t ra in , b u t  y o u  d o  n o t  r e c o l le c t  to  th e  p a sse n -
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WILLIAM JOSEPH WALSH—Re-direct and Re-cross 
DAVID J. LAWLER-Direct

g e r s , is  it  b e ca u s e  s o m e b o d y  c a l le d  y o u r  p a rticu la r  
a tten tion , to  th is  p h a s e  o f  th e  ca s e ?  A .  N o , sir 

Q . I t  ju s t  h a p p e n e d ?  A .  W e l l ,  a ll th e  m o to rm e n  
ta k e  th e  sa m e  ra te  o f  sp eed , a n d  i f  th e re  w a s  an y - 

10 t h in g  u n u s u a l I  w o u ld  k n o w  it .

Q . O f  c o u r s e ,  y o u  a re  n o t  s u p p o s e d  to  te s t i fy  to 
a n y t h in g  u n u s u a l?

M r. Ma r k l e y — I  o b je c t  t o  th a t  q u e s t io n .

, R e-direct examination by M r . M a rk ley.

Q. H a v e  y o u  e v e r  b e e n  o n  a  tra in  g o i n g  to  N ew  
Y o r k  o n  w h ic h  th e y  t o o k  th e  c u r v e  fa s t ?  A .  N o, 
s ir.

20 Q* A n d  i f  a  t ra in  s h o u ld  ta k e  i t  fa s t  d o  y o u  th in k  
y o u  w o u ld  r e m e m b e r  it?  A .  Y e s ,  s ir .

Re - cross exam ination by M r. R urode.

Q, T h e y  n e v e r  ta k e  a  c u r v e  fa s t ?  A .  N o t  as fa r  
as I  r e m e m b e r .

Q . Y o u  o n ly  r e m e m b e r  th e  o r d in a r y  th in g s  that 
th e y  d o ?  A .  N o , s ir .

Da v id  J. La w l e r , sworn.

3 0  D irect examination by M r . M a rkley.

Q. W e r e  y o u  th e  m o to r m a n  o n  th is  tra in  on 
w h ic h  C o n d u c t o r  V a r le y  w a s  th e  c o n d u c t o r ?  A . I  
w a s  th e  m o t o r m a n  o n  th e  tr a in  th a t  d a y .

Q . G o in g  in t o  N e w  Y o r k  a t  te n  o ’c lo c k ?  A .  Y es , 
s ir.

Q . I s  th e re  a  c u r v e  as  y o u  a re  a b o u t  to  g o  in to  
th e  s ta t io n ?  A .  Y e s ,  s ir .

Q . A n d  h o w  fa s t  w e re  y o u  g o i n g ?  A .  A b o u t  
s ix  to  e ig h t  m ile s  a n  h o u r .

Q . W h a t  is th e  u su a l l im it  o f  speed  a t w h ich  y o u
4 0
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DAVID J. LAWLER—Cross
g o  th r o u g h  th e r e ?  A .  A b o u t  e ig h t  m ile s  a n  h o u r .

Q. A b o u t  e ig h t  m ile s  an  h o u r ?  A .  Y e s .
Q. A n d  y o u  w e re  g o i n g  s o m e w h e r e  b e t w e e n  s ix  

and e ig h t  m ile s  a n  h o u r ?  A .  Y e s ,  s ir.
Q. D id  y o u  n o t ic e  a n y t h in g  u n u s u a l in  th e  m o -

tion  o f  th e  tra in  as  y o u  w e n t  in t o  N e w  Y o r k ?  A .  
N o, s ir.

Cross-examination by M r . R urode.

Q. Y o u  w e r e  s i t t in g  d o w n , I  s u p p o se ?  A .  C e r -
ta in ly , I  w a s  s i t t in g  d o w n .

Q. A n d  y o u  c o u ld  n o t  te ll ,  s i t t in g  d o w n , w h e t h e r  
a n y b o d y  c o u ld  s ta n d  o n  th e ir  f e e t ?  A .  I  c o u ld  te ll 
by  th e  s p e e d ; th e re  w a s  n o t h in g  u n u s u a l t o  t h r o w  
a n y b o d y  o f f  th e ir  b a la n c e .

Q. D o  y o u  k n o w  th a t  y o u  w e r e  th e  m o t o r m a n  o n  
the tra in  o n  w h ic h  M r. C o l le t t o  w a s  in ju r e d ?  A .  
I  w as w o r k in g  w ith  M r. V a r le y  o n  th a t  d a y .

Q. W e r e  y o u  w ith  h im  o n  th a t  tr ip ?  A .  Y e s ,  I  
w as w ith  h im  o n  th a t  t r ip ;  I  w a s  w ith  h im  a ll d a y .

Q. N o t h in g  e x t r a o r d in a r y  h a p p e n e d  a t a ll?  A .  
N o, s ir .

Q. Y o u  ju s t  w e n t  a lo n g  s m o o t h ly ;  th a t  is  a  v e r y  
sh arp  c u r v e ?  A . W e l l ,  n o , th e y  c a l l  it  a  m e d iu m  
c u ;v e ;  it is  n o t  v e r y  sh a rp .

Q. W e l l ,  i f  y o u  ta k e  th a t  c u r v e  ju s t  a l i t t le  b it  
fa ster  th a n  o r d in a r y  i t  m a k e s  s o m e  d if fe r e n c e  in  th e  
cars  b e h in d  y o u ?  A . W e l l ,  y o u  w o u ld  h a v e  to  ta k e  
it at a  v e r y  h ig h  ra te  o f  sp eed  to  c a u s e  a n y  s w a y in g  
o f  the c a r s ;  i t  w o u ld  h a v e  to  b e  t w e n t y - f iv e  o r  t h ir t y  
m iles  an  h o u r ,

Q. I f  y o u  h a v e  g o t  a  sp eed  o f  f r o m  s ix t e e n  t o  
tw e n ty  f iv e  m ile s  an  h o u r  w o u ld  i t ;  y o u  h a v e  g o t  
to tak e  it  u p  f r o m  s ix te e n  t o  t w e n t y - f iv e  m ile s  a n  
h ou r?  A .  Y e s ,  s ir .

Q. A n d  i f  y o u  t o o k  i t  a t  t w e lv e  m ile s  a n  h o u r  it  
w ou ld  n o t  m a k e  a n y  u n u s u a l m o t io n  in  th e  c a r s ;

10
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PIETRO ROMANO—Direct

y o u  c a n  s ta n d  in  th e  ca rs  w h e n  th e  t r a in  is  g o in g  
t w e lv e  m ile s  a n  h o u r ?  A .  Y e s ,  s ir .

Q. I t  w o u ld  ta k e  s ix t e e n  to  t w e n t y - f iv e  m ile s  an 
h o u r  to  t h r o w  y o u  o f f  y o u r  b a la n c e ?  A .  I t  w ou ld  
d e p e n d  u p o n  th e  w a y  y o u  s to o d .

Q . I f  y o u  w e re  s ta n d in g  n o t  h o ld in g  o n  a n y th in g ?  
A .  T h a t  w o u ld  d e p e n d  u p o n  th e  w a y  y o u  w ere 
s ta n d in g , t o o .

Q . I f  y o u  d id n ’ t s u s p e c t  a n y  m o t io n  o f  th e  car 
a n d  d id  n o t  e x p e c t  it ,  y o u  w o u ld  b e  th r o w n  very  
m u c h  m o r e  e a s ily  th a n  i f  y o u  d id  k n o w  it?  A .  Y e s , 
s ir .

Q . T h a t  is  y o u r  e x p e r ie n c e ?  A .  Y e s ,  s ir .

P i e t r o  R o m a n o , sw o rn .

20 D irect exam ination by M r . M a rkley.

Q. M r . R o m a n o ,  is  th a t  y o u r  b r o th e r - in - la w  that 
is  b r in g in g  t h is  s u it ?  A .  Y e s ,  s ir.

Q . A n d  y o u r  w i f e ,  sh e  te s t if ie d ?  A .  Y e s ,  sir.
Q . I  m e a n  th e  w o m a n  th a t  te s t if ie d  h e re  is y ou r  

w i f e ?  A .  Y e s ,  s ir .
Q . Y o u  s a w  h e r  t e s t i f y in g ?  A .  Y e s ,  s ir.
Q . Y o u  w o r k  f o r  th e  H u d s o n  &  M a n h a tta n  R a il-

r o a d  C o m p a n y ?  A .  Y e s ,  s ir .
Q . In  w h a t  c a p a c it y ?  A .  A  s e a t  r e p a ire r .
Q. W e r e  y o u  p r e s e n t  a t M r . C o l le t t o ’ s w h e n  M r. 

K a y  w a s  th e r e ?  A .  Y e s ,  s ir .
Q . A n d  d id  y o u  h e a r  h im  s a y  th a t  th e r e  w as  no 

u n u s u a l m o t io n  to  th e  t r a in ; d id  y o u  h e a r  y ou r  
b r o t h e r  in - la w  s a y  to  M r. K a y  th a t  th e  tra in  w en t 
a lo n g  a s  u s u a l?  A .  M r. K a y  w r o t e  d o w n  e v e r y -
t h in g  h e  sa id .

Q . D id  M r. C o l le t t o  s a y  th a t  th e  t r a in  w e n t  a lo n g  
th e  s a m e  as a lw a y s ?  A . Y e s ,  M r . K a y  w ro te  it  
d o w n .

Q . D id  y o u  h e a r  h im  s a y  th a t?  A .  I  d o n ’ t re-40
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ROBERT B. KAY—Direct

m em b er  t h a t ;  M r. K a y  w r o t e  e v e r y  t h in g  d o w n  th a t  
M r- C o lle t t o  sa id .

Q. D id  y o u  h e a r  M r . C o lle t to  s a y  th a t  th e re  w a s  
no u n u su a l m o t io n  t o  th e  tr a in ?  A .  N o .

Q. Y o u  d o n ’ t r e m e m b e r  w h a t  h e  s a id ?  A .  I  d o n ’ t 
rem em b er  w h a t  h e  s a id . ^

Q. A f t e r  M r . K a y  w r o te  i t  d o w n ,  d id  M r. K a y  
read th e  p a p e r  o v e r  to  M r. C o l le t t o ?  A . Y e s ,  s ir.

Q. A n d  d id  M r. C o lle t to  s a y  th a t  w a s  r ig h t ?  A .
Y es, s ir .

Q. Y o u  h e a r d  h im  s a y  th a t?  A .  Y e s .

N o  C r o s s - E x a m i n a t i o n .

R o b e r t  B . K a y , sw o r n .

Direct examination by M r . M a rk ley .

Q. M r. K a y ,  d id  y o u  ta k e  a  s ta te m e n t  f r o m  th e  
c o m p la in a n t  in  th is  ca se ?  A .  Y e s ,  s ir .

Q. A n d  d id  y o u  w r ite  it  d o w n ?  A .  Y e s ,  s ir .
Q. A n d  a f t e r  y o u  w r o te  i t  d o w n  d id  y o u  r e a d  it  

to the p la in t i f f?  A .  Y e s ,  s ir .
Q. A n d  w h o  w a s  p re s e n t  w h e n  y o u  t o o k  th a t  

sta tem en t?  A .  W h y ,  R o m a n o ,  a n d  R o m a n o ’s w ife ,
I th in k ; i t  w a s  a y o u n g  g i r l ;  th e  w o m a n  th a t  t e s t i -
fied h e re  in  c o u r t .  ' ^

Q. W h a t  d id  h e  sa y  to  y o u  w it h  r e fe r e n c e  t o  th e  
speed o f  th e  t r a in ?  A .  H e  sa id  th e  s p e e d  o f  th e  
train w a s  th e  s a m e  as a lw a y s ;  I  w r o te  th e  s ta te -
m ent o u t  in  m o r e  o r  le ss  p ig  I ta lia n , i f  y o u  w a n t  to  
use th a t e x p r e s s io n .

Q. Is  th a t  th e  s ta te m e n t  th a t  y o u  t o o k  ( s h o w in g  
w itness p a p e r )?  A ,  Y e s .

Q. H e  to ld  y o u  th a t  th e r e  w a s  n o  u n u s u a l m o -
tion o f  th e  t r a in ?  A .  Y e s ,  s ir .

4 0
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ROBERT B. KAY—Cross 

Cross-examination by M r . R urode.

Q. M r. K a y ,  o f  c o u r s e ,  th is  w itn e ss , th is  Ita lian  
p la in t i f f ,  is  a  v e r y  in t e l l ig e n t  m a n ?  A .  N o .

Q. H e  is  n o t ?  A .  N o .

Q . H e  u n d e r s ta n d s  E n g l is h  v e r y  b e a u t ifu l  and 
10 s p e a k s  E n g l is h  b e a u t i fu l ly ?  A .  N o , sir.

Q . A n d  th e  s ta te m e n t  w a s  n o t  ta k e n  in  beau ti-
f u l  E n g l i s h ;  in  o th e r  w o r d s  it  w a s  so  b a d  th a t you  
t o o k  it  in  p ig  I ta lia n ?  A .  Y e s ,  s ir .

Q . Y o u  w e n t  t h e r e w it h  th e  id e a  th a t  you w anted 
th is  w itn e s s  to  s a y  th a t  th e re  w a s  n o  u n u su a l m o- 

* t i ° n  o f  th e  t r a in ?  A .  N o ,  I  a p p r e c ia te  th a t  I  k n ow  
s o m e t h in g  o f  th e  la w  a n d  I  w a n te d  to  b r in g  out 
th e  q u e s t io n .

Q . Y o u  k n o w  w h a t  th e  la w  w a s ; y o u  b a se d  you r  
20 e x a m in a t io n  on  th e  la w  so  as to  b e  w ith in  th e  law ? 

A .  Y e s .

Q . A n d  y o u  d id n ’ t b a se  y o u r  e x a m in a t io n  on  the 
fa c t s  so  as to  g e t  th e  fa c t s  f r o m  a n  ig n o r a n t  w it-
n e ss?  A .  Y e s ,  I  b a se d  i t  o n  th e  fa c t s ,  a n d  I  based 
i t  o n  m y  u n d e r s ta n d in g  o f  th e  la w .

Q . In  o th e r  w o r d s  y o u  b a sed  it  on  th e  fa c t s  that 
y o u  w a n te d  to  s h o w  th a t  th e r e  w a s  n o  ex tra ord i-
n a r y  m o t io n  o f  th e  t r a in ?  A .  N o , I  g o t  th e  fact 
th a t  w o u ld  be  p e r t in e n t  in  th e  a c t io n ?

30 y .  P e r t in e n t  to  th e  a c t io n ?  A .  P e r t in e n t  in  an 
a c t io n .

Q. A n d  y o u  l im ite d  y o u r  a c t io n  to  th a t  o n ly ?  A. 
O n ly  t o  th e  p e r t in e n t  fa c ts .

Q . Y o u  a sk ed  th e  w itn e s s  a  q u e s t io n  a n d  then he 
a s se n te d  a n d  th e n  y o u  p u t  d o w n  w h a t  y o u  th ou g h t 
h e  sa id ?  A .  N o , s ir .

Q* D id  y o u  p u t  d o w n  q u e s t io n  a n d  a n s w e r?  A . 
N o , s ir .

Q . C o u ld  y o u  u n d e r s ta n d  e v e r y t h in g  h e  said? 
A .  Y e s ,  s i r ;  I  c o u ld .
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ROBERT B. KAY—Cross

Q. A n d  y o u  c o u ld  m a k e  h im  u n d e r s ta n d  e v e r y  
th in g  y o u  s a id . A .  Y e s ,  I  c o u ld  in  s p e a k in g  v e r y  
p la in  E n g l is h ,  a s  I  u n d e r s ta n d  h e  h a s  l iv e d  h e re  
fo r  th ir te e n  y e a r s .

Q. A n d  y o u  u n d e r s to o d  e v e r y t h in g  h e  s a id  a n d  h e  
u n d ers tood  e v e r y t h in g  y o u  sa id  in  c o n n e c t io n  w ith  
th e  fa c ts ?  A .  Y e s .

Q. H o w  l o n g  d id  th is  e x a m in a t io n  ta k e , M r . K a y ?
A . I  d o n ’ t t h in k  a n y  m o r e  th a n  f i f t e e n  o r  t w e n ty  
m in u tes .

Q. H o w  m a n y  p a g e s  d o e s  th is  e x a m in a t io n ,  
w h ich  y o u  h a v e  r e d u ce d  t o  w r i t in g ,  o c c u p y ?  A .
L ess th a n  o n e  [p a g e .

Q. A n d  y o u  w e r e  e x a m in in g  h im  f o r  h o w  lo n g ,  
fo r  t w e n t y  m in u te s  o r  h a l f  a n  h o u r ?  A .  I  d o n ’ t 
k n o w ; I  w r o t e  it  o u t  a n d  h a d  h is  b r o t h e r - in - la w  ^  
read i t  o v e r  t o  h im .

Q. A t  th a t  t im e  h e  t h o u g h t  th a t  y o u  h a d  a n  id e a  
o f  s e t t l in g  w ith  h im ?

M r. M a r k l e y — I  o b je c t to  th e  q u e stio n  as  

in c o m p e te n t.

A . I  d o n ’ t k n o w  a b o u t  th a t .

M r . M a r k l e y — T h a t  is  o u r  c a s e .  I  m o v e
f o r  a  d ir e c t io n  o f  a  v e r d ic t  o n  th e  s a m e  30 
g r o u n d s  u r g e d  b y  m e  in  m y  m o t io n  f o r  
a  n o n -s u it .

40
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CERTIFICATES OF STENOGRAPHER AND JUDGE

I  d o  c e r t i f y  th a t  th e  f o r e g o in g  is  a  tru e  and  a c -
c u r a t e  t r a n s c r ip t  o f  th e  t e s t im o n y  a n d  p r o c e e d in g s  in 
th e  ca s e  o f  J o s e p h  C o lle t to ,  p la in t i f f ,  a g a in s t  H u d -
so n  &  M a n h a tta n  R a ilr o a d  C o m p a n y , d e fe n d a n t  
ta k e n  b y  m e  a t  th e  H o b o k e n  D is t r ic t  C o u r t  on  D e- 
c e m b e r  9 th , 1915.

W .  B . R I C H A R D S O N , 

S te n o g r a p h e r .

To the C h ief Justice o f  the Suprem e Court o f  New  
J ersey:

I do certify the foregoing transcript of the testi-
mony and proceedings in the above entitled cause, 
made by the stenographer designated by me and 

20 sworn, to be used on the hearing of the appeal 
herein.

J. W. RUFUS BESSON, 
Judge of Hoboken District Court.

3 0
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SPECIFICATION OF POINTS.
F ile d  M a r c h  2, 1916 .

H u d s o n  a n d  M a n h a tta n  R a ilr o a d  C o m p a n y , d e -
fe n d a n t  b e lo w  a n d  a p p e lla n t  h e r e in , h e r e w ith  file s  
its s p e c if ic a t io n  o f  th e  d e te r m in a t io n s  a n d  d ir e c t io n s  
o f  th e  H o b o k e n  D is t r ic t  C o u r t , w ith  r e s p e c t  t o  w h ic h  ^  

it  is d issa t is fie d  in  p o in t  o f  la w .

1. Said Court erred in entering judgment in 
favor of the plaintiff.

2. Said Court erred in failing to enter judgment 
in favor of the defendant and against the plaintiff.

3. Said Court refused to non-suit plaintiff where-
as said non-suit should have been granted for one 
or more of the following reasons:

(a) . No negligence was shown on the part of the go 
defendant or its employes.

(b) . Plaintiff as a matter of law was guilty of 
contributory negligence.

4. The Court refused to direct a verdict in favor 
of the defendant whereas such verdict should have 
been directed for one or more of the following 
reasons:

(a) . No negligence was shown on the part of the
defendant or its employes. 3Q

(b) . Plaintiff as a matter of law was guilty of 
contributory negligence.

C O L L I N S  &  C O R B I N ,
Attorneys of Defendant-Appellant.

Dated March 2, 1916.

40
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OPINION.
(Filed October 13, 1916.)

NEW JERSEY SUPREME COURT.

10

H ud so n  & Ma n h a t t a n  Ra il r o a d

Jo se ph  Co l l e t t o ,

Plain tiff-Respondent, 

v .

Co mpa n y ,

D efen d a n t-A p p ella n t.

Argued June Term, 1916, before Justices Garri- 
20 son, Parker and Bergen.

Collins  & Co r b in , f o r  A p p e l la n t .

Da v id  F. Ed wa r d s  and The odo re  F. Rur o de , 
for Respondent.
Per Curiam:

The plaintiff’s case shows that he was a pas-
senger on the defendant’s car; that the car was so 
crowded that there were no seats to be had, and be 
was standing near the door.

As the car approached a station the guard opened 
the door and as the car was passing around a curve 
in the track the plaintiff was thrown off his balance 
and in order to save himself from falling, put his 
hand against the jamb of the door, and that closing 
because of the swing of the train, his hand was 
caught and the injuries produced for which this suit 
was brought. The testimony shows that these 
doors slide in a groove in the sides of the car, and 
that when in place there is a catch which will hold 
the door so that it will not move because of any

40
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o rd in a ry  motion of the train. It further appeared 
that this car was examined the next day and the lock 
or catch was found to be in good order and the un-
contradicted testimony is that if the door had been 
pushed far enough open, it would have been locked 
in that position. The plaintiff has a judgment, 
from which the defendant has appealed because the 10 
Trial Court refused to non-suit, or to direct a verdict 
for it.

The first point argued, is that the non-suit should 
have been granted for want of proof of negligence 
on the part of the defendant because, as it is argued 
there is no proof of any extraordinary jerk or lurch 
of the car, and that the door closed because such a 
thing was likely to happen if the door was not 
properly locked. We think it may be properly in- 
ferred from the testimony that unless fastened, the 
door was liable to close when the car was running 
around a curve even if there was no unusual lurch, 
and that to prevent this the defendant company had 
provided the car with a lock or catch to hold the 
door in place, and that this accident occured because 
the guard neglected to properly fasten the door.

We think the case was open to a finding that the 
negligence of the defendant was in failing to throw 
the door far enough open so that the lock would gp 
hold it in place, and that with knowledge to be im-
puted to it that the door would not stay in place 
during ordinary operation unless it was properly 
held by the latch; the duty arose to so fasten the 
door as to prevent its movement during ordinary 
operation of the car.

The appellant cited two cases which we think not 
applicable, viz., Hannon v. Boston R.R. Co., 65 N.
E. 809, where the passenger was inside of the car 
as it drew up to the platform and put his hand on 40
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the glass of the door so that when it was opened by 
the guard standing on the station platform, tbe 
plaintiff’s hand was caught, and in Cashman v. 
N. Y. & N. H. & H. R. R. Co., 87 N. E., 570, where 
the plaintiff’s hand was pushed between the door and 
the jamb of an elevator as the guard was closing. 
In both of these cases the act of the plaintiff in put-
ting his hand in a dangerous place was the proxi-
mate cause of the accident, while in the present 
case the negligence of the defendant was in not 
properly fastening the door which he knew was re-
quired to be held in place when the train was mov-
ing around a curve. We think the Trial Judge 
properly refused both motions.

The second point is that the plaintiff was guilty 
of contributory negligence as a matter of law. To 
this we cannot accede, for according to the plaint-
iff’s case, tbe car was crowded with passengers and 
he was required to stand near the door, and because 
he was in such a position it became necessary, on 
account of the sudden motion of the car, to steady 
himself, and he had a right to assume that the door 
was properly fastened, and if it was, what he did 
was perfectly safe.

The judgment should be affirmed.
80
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R U L E A F F I R M I N G J U D G M E N T.  

( F i l e d  O c t.' 2 5 , 1 9 1 6 ).

N E W J E R S E Y S U P R E M E C O U R T.

J o s e p h  Co l l e t t o ,

A p p ell e e

■ I
v s.

H u d s o n  a n d  Ma n h a t t a n  Ra i l -

r o a d  Co m p a n y ,

A p p e ll a n t .

O n A p p e al.  

Affi r m a n c e.

1 0

T h i s  c a u s e  h a v i n g  b e e n  a r g u e d  a t  t h e  l a s t  J u n e  

t e r m  o f  t h i s  C o u r t  o n  t h e  s p e c i f i c a t i o n s  f i l e d , a n d   2 0 

t h e C o u r t  h a v i n g  d u l y  c o n s i d e r e d  t h e  s a m e , a n d  b e -

i n g o f  o p i n i o n  t h a t  t h e r e  i s  n o  e r r o r  i n  t h e  j u d g -

m e n t a n d  p r o c e e d i n g s  o f  t h e  C o u r t  b e l o w ,

I t i s  o r d e r e d , t h a t  s a i d  j u d g m e n t  b e  i n  a l l t h i n g s  

a f f i r m e d , w i t h  c o s t s  t o  t h e  a p p e l l e e  t o  b e  t a x e d ; a n d  

i t i s f u r t h e r  o r d e r e d  t h a t  e x e c u t i o n  i s s u e  o u t  o f  t h i s  

C o u r t t h e r e f o r .

E n t e r e d  O c t o b e r  2 5 , 1 9 1 6 .

O n  m o t i o n  o f  3 0

D A V I D  F . E D W A R D S ,

A t t o r n e y .

4 0





NEW JERSEY COURT OF ERRORS AND APPEALS

J O S E P H  C O L L E T T O ,  
P la intiff— A p p e l le e ,

• v s .

H U D S O N  ^ M A N H A T T A N  
R A I L R O A D  C O M P A N Y

, P la in t i f f -A p p e l-  
 ̂ le e ’ s B rie f .

D e fe n d a n t -A p p e l la n t .

T h is  is an appeal from  the Suprem e C o u rt 
whose opinion is found  on page 52 o f the 
printed book.

FACTS.
Colletto, the plaintiff, was a passenger of 

defendant (p . 13). H e  entered one o f its cars 
at G ro ve  Street, Je rsey C ity , and, there being 
no seats, he was com pelled to stand near the rear 
door ( p. 13). A s  the tra in  approached C o rt - 
landt Street, N e w  Y o rk , the conductor opened 
the end d o o r leading from  one car to another 
(p. 14, 36, 38). T h e  door was one that w hen 
opened slid back in  a groove, and was caught 
by a lock or catch w hich held it fast, so that it 
would not close w ith  the m otion o f the train 
(p . 33 ). T h e  fastenings w hich were designed 
to, hold  this doo r in place, w hen pushed back 
in the groove, were inspected b y  the defend ­
ant and foun d  to be in o rder (see testim on y o f 
defendant’s car inspector p. 32, 33, 34). A s  
soon as the conductor opened the door, the 
plaintiff, because o f the m otion o f the train, to 
save him self from  fa llin g , placed his hand on 
the door jam b, and at the same instant the
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d o o r  “ c lo s e d  s u d d e n ly ’ ’ in ju r in g  his h a n d  (p 
14-28).

T h e  re la tion sh ip  o f  p la intiff a n d  d e fen da n t, 
at the  t im e  o f  the in ju ry  c o m p la in e d  o f ,  w as 
that o f  p a ssen g er  a n d 'c o m m o n  carrier.

A  carrier is b o u n d  to  a h ig h  d e g r e e  o f  care 
as to  a p assen g er .

B ra ck n e y  v s . P u b l ic  Serv ice , 77 
N e w  J e rse y  L a w , 1 .

A n d  this is s o  u p o n  w h a te v e r  part o f  the 
ca r  the p a ssen g er  m a y  b e .

T ru sse l vs. M orr is  C o u n t y  T ra ct ion  
C o . ,  79 N e w  J ersey  L a w , 5 3 3 .

T h e  d o o r  w h ic h  m a sh ed  the f in ger  o f  the 
plaintiff, a s l id in g  d o o r ,  w a s  o p e n e d  b y  a  ser-
v a n t  o f  d e fe n d a n t ,  w h o  sa w  p la intiff  s ta n d in g  
a lo n g s id e  the  d o o r  ( p .  39). T h e  train was in 
m o t io n ,  T h e  ca r  w as  p r o v id e d  with fasteners 
w h ic h  he ld  the d o o r  in p lace , a n d  w o u ld  pre-
v en t  it fr o m  c lo s in g  w ith  a n y  m o t io n  o f  the 
car, n o  m atter h o w  v io le n t ,  a n d  d e fe n d a n t ’s in-
s p e c to r  Said that the  fasten er  w as  in o r d e r  both  
b e fo r e  a n d  im m e d ia t e ly  a fte r  the a c c id e n t .  It 
th ere fore  f o l l o w s  that the  d e fe n d a n t ,  h a v in g  
a ssu m ed  the d u ty  o f  o p e n in g  this d o o r  and 
fa s te n in g  it so  that it c o u ld  n ot  s lide  shut w ith  
the m o t io n  o f  the train, is g u ilty  o f  n e g l ig e n c e  
in  fa i l in g  to  p ro p e r ly  p e r fo r m  that d u ty . T h e  
d e fe n d a n t ,  in the ex erc ise  o f  that h ig h  d egree  
o f  ca re  req u ired  o f  it, sh ou ld  h a v e  foreseen  
that it w a s  l ik e ly  that a  p assen ger , s ta n d in g  as 
the plaintiff, w as  m ig h t ,  b e ca u se  o f  the m otion



of the train, place his hand suddenly on the 
nearest part o f the car (in this case the jam b 
of the door) to prevent a fall, and that its fai - 
ure having assumed the duty o f opening t e 
door and fastening it, to properly perform that 
duty, might result just in such an accident.

“ A  com m on carrier o f passengers must use 
a high degree o f care to protect them from 
danger that foresight can anticipate

Rivers vs. Penna. R. R. Co., ^3 
New Jersey Law, 515.

“ By foresight is meant not foreknowledge 
absolute * * * but rather that the charac-
teristics of the accident are such that it can 
be classified am ong events that, without due 
care are, likely to occur, and that due care
would prevent” ( I b id ).

A  reasonable inference o f negligence o f 
defendant in failing to secure the door prop-
erly, is deducible from the fact that it did slide 
shut, notwithstanding the fact that there were 
fasteners to hold it in place, which fasteners 
were in good  order.

Machlin vs .  Penna. R. R. Co., 83 
New Jersey Law, 362.

The case of

Graf vs. West Jersey, 62 At. Rep., 

333-

is a Supreme Court decision and, so lar as it 
conflicts in principle with the Rivers case, is
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is overruled. But the Graf case presents a 
different case, the only similarity being in the 
fact that it was a door in each case which 
caused the injury. For in the Graf case the 
door was a swinging door, there was nothing 
to show who had opened the door, or that 
there was a fastener provided, and negligence 
o f  defendant was predicated solely on the mo-
tion o f  the train and in this respect plaintiff 
had failed to show anything unusual.

Those eases, in other States, which held that 
it is not negligent for a guard to close a door 
on a passenger’s hand, where he did not see 
the hand, and those cases in which it is held 
that the railroad com pany is not bound to keep 
the door from closing at a time when it was 
not called upon to anticipate that passengers 
would be standing upon the threshold or plat-
form, do not involve the same application of 
the rule as to foresight applicable to this case, 
as laid down in the Rivers case s u p ra .

CONTRIBUTORY NEGLIGENCE.

Upon what theory it can be said that a pas-
senger is guilty o f negligences in standing in 
one part o f a car provided foM fensportation 
rather than in some other part we are at a 
loss to comprehend, and no authority is quoted 
to sustain such a theory.

It must be conceded, and we need no cita-
tion o f authorities to support the statement 
that a passenger who sees a guard about to 
close a door and who nevertheless places his 
hand in such a position that in ev ita b ly  the door



will crush it, is guilty o f negligence on his 
part; and the distinction between those cases 
and the one at the bar, where the act o f the plain-
tiff was, we might say, involuntary, and the act 
of the defendant such as to give him reason-
able assurance, is so apparent, that it needs but a 
statement o f the facts to show the inapplicability 
of the rule in one to that o f the other.

The appeal should be dismissed.

D A V ID  F. E D W A R D S, 
T H E O . R U R O D E , 

Attorneys for and o f Counsel with 
Plaintiff-Appellee.





îiefn $erseg (Court of ftmnra anb appeals-

J o s e p h  C o l l e t t o ,

Plaintiff-Respondent,

V8.

H u d s o n  & M a n h a t t a n  R a i l r o a d  

C o m p a n y ,

Defendant- Appellant.

B R IE F  O F  CO LLIN S & C O R B IN  IN  
F A V O R  O F  T H E  D E F E N D A N T - 

A P P E L L A N T .

(1)
Statem ent of tlie Case.

The appeal in this case brings before this Court 20  
for review a judgment entered in the Supreme 
Court affirming a judgment of the Hoboken Dis-
trict Court in favor of the plaintiff and against the 
defendant in an action wherein Joseph Collet to 
brought suit against the Hudson & Manhattan 
Railroad Company to recover damages for alleged 
negligence of the latter in permitting a door on one 
of its passenger coaches to close on one ol the 
former’s fingers while he was a passenger on said 
coach (State of Case, p. 4). s o

The case was tried before the trial judge without 
a jury on December 9, 1915, and decision was re-
served until February 3, 1916, when judgment was 
entered in favor of the plaintiff for $185 (p. 3, 11. 
10-30).

The defendant appealed to the Supreme Court, 
where the judgment was affirmed (p. 52 et seq.).
It is from this judgment of affirmance that the 
present appeal is taken (p. I.). The grounds of ^  
appeal in this Court are the same as those urged in 
the Supreme Court (p. I I . ) .

On Appeal 
from 

Supreme 
Court.

10
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(2)
Grounds o f Appeal.

The grounds of appeal are as follows (p. II.) :
1. The Hoboken District Court erred in enter-

ing judgment in favor of the plaintiff and against 
the defendant.

2. The Hoboken District Court erred in fail- 
i o  ing to enter judgment in favor of the defendant

and against the plaintiff.
3. The Hoboken District Court erred in refus-

ing to non-suit plaintiff, whereas, said non-suit 
should have been granted for one or more of the 
following reasons:

(a) No negligence was shown on the part of 
the defendant;

(b) Plaintiff, as a matter of law, was guilty 
of contributory negligence.

4. The Hoboken District Court erred in refus-
ing to direct a verdict in favor of the defendant, 
whereas* said verdict should have been directed 
for one or more of the following reasons:

(a) No negligence was shown on the part of 
the defendant;

(b) Plaintiff, as a matter of law, was guilty 
of contributory negligence.

o U

( 3 )

Statem ent of the Facts.

The facts are undisputed. The plaintiff and his 
sister testified as to the accident in behalf of the 
plaintiff and the witness Arants was an eye wit-
ness for the defendant. The plaintiff, accompa-
nied by his sister on Sunday, August 8, 1915, at 

40  a^0u  ̂ ^  o’clock in the forenoon boarded a train 
of the defendant company at its Grove Street Sta-
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tion in the City of Jersey City, destined for Cort- 
landt street, New York City (pp. 13-14; p. 37, 11. 
20-30). Previous to August 8, 1915, plaintiff had 
often ridden on these trains (p. 14, 11. 1-10). The 
ears in the train that plaintiff boarded were so 
constructed that passengers might enter at either 
end or at the center. Plaintiff boarded one of 
the cars at the center and not finding a seat 
walked to the front end of the car and stood there 
until he was injured (p. 13, 11. 25-40; p. 21, 11. 10- 10 
30). There were cars ahead of and in the rear of 
the car that plaintiff boarded (p. 21, 11. 30-40) ; 
he admits that he did not go into any of the other 
cars to try to find a seat but that he remained 
in the one car all the time (p. 22, 11. 1-30). There 
were seven cars in the train and a sea t cou ld  have  
been secured  in  som e o f  th e o th er  cars  (p. 42, 11.
10-20; p. 40, 11. 30-40). There were five other 
people standing in the car plaintiff boarded (p.
22, 11. 30-40). The accident can best be described 20 
by giving the plaintiff’s testimony on direct exam-
ination verbatim. It should be noted that the 
plaintiff’s finger was not caught by the door jamb 
of one of the entrance doors but by the door jamb 
of the intercommunicating door leading from the 
car in which plaintiff was riding to the car ahead 
of it (p. 22, 1. 40; p. 23, 1. 5). The plaintiff’s testi-
mony was as follows (pp. 14-15) :

“Q. Did anything happen to you on that 
trip? A. Yes, when the train arrived at Cort- 
landt street, the conductor went to another 
place and he opened the door and he left it 
open, and after the people were all on their 
feet, and in a moment, during the time that 
the door was open, when the train turned with 
my left hand I held my sister and with my 
right hand I was holding the door, where the 
motor is, and then the door closed suddenly, 
and after my finger was injured, the conduc-
tor came up.

“Q. Never mind that. As the train ap- 40  
proached Cortlandt street, where you expected
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to get out, did the conductor call out any-
thing? A. I didn’t hear anything.

“ Q. As you approached Cortlandt street, 
and the conductor opened the door, was there 
any motion of the train at that time? A. 
Yes, sir; the train was in motion.

“Q. Then what happened; did anything 
happen at that time beside the closing of the 
door? A. And then at that time my finger 
was injured.

“Q. Was the train moving? A. The traiD 
10 was moving when I was injured.

“Q- And what caused you to be injured? 
A. The door was open and as the train moved 
around the curve the door closed and my 
finger was caught.

“ Q. Why did you put your hand on the 
door? A. To hold myself.

“ Q. Why did you have to hold yourself? 
A. Well, if I didn’t try to hold onto some-
thing I would have fallen down.

“Q- Why? A. Because the train had 
2 0  reached this curve and was turning.

“ Q. Was it going around the curve? A. 
Yes.

“Q. How fast was it going at the time it 
reached the curve? A. Well, it was running 
fairly, because it was at the curve.

“ Q. W as it going sloio or fa st? A. W ell, 
just moderately, not fast or slow.”

According to the plaintiff’s testimony, as the 
train was approaching the Cortlandt Street Ter-
minal the conductor or guard opened the inter- 

30  communicating door between the two cars and 
left it open and the people all arose and then the 
door closed and plaintiff found his finger was in-
jured. The plaintiff saw the door opened and at 
that time the train was in motion. The plaintiff 
says that he put his hand on the door to hold 
himself. He further said that the train was going 
around a curve and that therefore he had to hold 
himself; that the train was going “moderately, not 
fast or slow.” There was an attempt on the part 

40 of counsel for the plaintiff to prove an extra-
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ordinary jerk or jolt, or some unusual motion of 
the train at the time of the accident. But the 
testimony shows that there was no such jerk or 
jolt or motion (see particularly p. 15, L 20, to p.
17, 1. 40). The following is an example of such 
examination and answers thereto (p. 16, 1. 25, to
p. 17,1. 20):

“Q. What made you put your hand on the 
door before it was closed on your hand; what 
did you do it for? A. To hold myself. 10

“Q. Why did you want to hold yourself?
A. Because the train was moving.

“Q. Was it moving any different than it 
was all the way over? A. It was running 
quite fast.

“ Q. Why didn’t you put your hand on the 
door as soon as you left Grove street? A.
The door at Grove street was closed at the 
time.

“Q. You know where Exchange Place is, 
don’t you? A. I do not know.

“Q. Why didn’t you put your hand on the 
door when you were leaving Jersey City?

“Mr . Ma r k l e y : I object to that ques-
tion as immaterial.
“Q. Why did you put your hand on the 

door jamb at the time you did? A. Theri 
were no straps to hold on; with my left 
hand I was holding onto my sister and witl 
the other hand I put it on the door because 
that was nearest to me.

“Q. Was there anything about the motion 
of the train at that time which was different 
to what it was before which made you put 
your hand on the jamb door? A. Yes; at this 
time it was running stronger, a little faster.

“Q. Well, was there anything about the 
motion of the train, other than the speed of 
the train, that caused you to put your hand 
on the door jamb at that time? A. Well, as 
the condition was, if I hadn’t put my hand 
there I would have surely fallen down.

“Q. W h y  shou ld  y o u  have fa llen  d ow n ?
A. B eca u se  th e tra in  w as ru n n in g .”

On cross examination of the plaintiff, answering 4 0
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the specific question whether he actually saw the 
conductor or guard open the intercommunicating 
door that shut on his finger, he said, “ Sure, he 
(the guard) passed the place that I  was in and 
then he opened the door and went into another 
ca r ”  He was then asked whether the guard went 
into the car in front of the car in which he was 
standing and he answered “Yes, sir.”  And then 
the following questions were asked and the follow- 

10 ing answers made thereto by the plaintiff (p 23 
11. 25-35) :

“Q. And then you put your hand up on the 
door jamb after he opened the door? A. I put 
my hand there to hold myself up.

“ Q. And after that the door shut on your 
hand? A. Yes, sir.

“ Q. Did you see it shut on your hand? A. 
I  didn’t see it ; if I had seen it 1 would have 
taken my hand away.”

20  The only other witness for the plaintiff as to the 
accident was his sister. Her testimony conflicts 
with itself. If we believed her testimony her 
brother had his hand on the door jamb before the 
door was opened, which, of course, would be an 
impossibility. She testified as follows (p. 28, 1 20 
to p. 29, 1. 15) :

“ Q. What did the door do? A. He was 
holding himself on the door and as the con-
ductor opened the door he happened to have 

30  his hand on the door jamb and the door came 
suddenly against his hand.

“Q. What made the door come against his 
hand? A. WTiy, the door closed; the door was 
left open, and when the door closed, it caught 
his finger.

“ Q. What made the door close? A. Why, 
it was no human Being that did i t ;  the door 
closed itself.

“Q. The door came shut itself?  A. Yes, 
sir.

Q. Did you see Joe put his hand on the 
40 side of the car before the door closed? A.
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Yes, sir.
“ Q. Why did he put his hand on the side of 

the car? A. He was holding his hand there 
because the train was going rapidly and if he 
didn’t hold onto me I would have fallen down 
too.

“Q. Did you see the conductor open the 
door of the car? A. Yes, I did.

“ Q. D id  J o e  have h is hand on  th e sid e o f  
th e car by  th e d oor b e fo re  the con d u ctor  
opened  th e d oor?  A. Yes, he had his hand
there. 10

“Q. B e fo r e  th e con d u ctor  op en ed  th e d o o r?
A. Y es , b e fo re  he op en ed  th e door, because he 
had no o th er  p la ce  to  hold  on.

“ Q. T hen , w h en  th e con d u ctor  op en ed  the 
door, did J o e  take his hand a w a y?  A. N o , he 
didn’ t  ta ke his hand aw ay, because i f  he had 
ta ken  his hand aw ay he w ou ld  have fa llen  
dow n because th e tra in  w as go in g  ra p id ly .”

This testimony shows that no human being 
closed the door, but that it closed itself. The wit- 
ness Arants, who was riding in the same car near 
the plaintiff testified that when the conductor 
opened the intercommunicating door as the train 
approached the Cortlandt Street Terminal he 
announced the station by saying “ Cortland! 
street” , and then pushed the door back and went 
into the car in front, opening the intercommuni-
cating door leading into that car and that while 
he was in the other car the door in question 
closed. He further testified that they were almost ^  
up to, and opposite the station platform at the time 
the door closed (p. 36, 11. 10-30).

The guard who opened the door testified that as 
the train was about to enter the Cortlandt Street 
Terminal he announced the station by saying 
“ Cortlandt street” , and then opened the door in 
question and stepped to the car ahead and opened 
the intercommunicating door of that car and an-
nounced the station in that car. That after he 
had announced the station in that car and came 40
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back to the car in which plaintiff was riding the 
door in that car had already been opened and the 
plaintiff was pressing his finger. H e did not see 
'he plaintiff’ s finger on the door at any time. He 
testified that when he opened the door in question 
he pushed it all the way back, for otherwise he 
could not have stepped into the next car, and 
further said that when he left the car in which 
plaintiff was riding the door was all the way hack 

10  and that although there were passengers in the 
vestibule near the door there was nobody leaning 
against the door (p. 37, 1. 35, to p. 39, 1. 10).

A ll o f the witnesses for  the defendant testified 
that there was no unusual motion or extraordinary 
jerk o f the train at any time as it approached or 
entered the Cortlamdt S treet Terminal (p. 36, 11. 
1-10 and 35-40; p. 38, 11. 20-25; p. 41, 11. 15-20; p. 
43, 11. 30-35). The motorman of the train testified 
that they were going about six or eight miles an 

20 hour and that there was no unusual motion of the 
train (p. 44, 1. 30, to p. 45, 1. 10).

The defendant also adduced testimony, which 
was undisputed, that the car in question was in-
spected on July 17, 1915, and on August 9, 1915. 
The accident happened on August 8, 1915. The in-
spector examined the entrance doors and the inter-
communicating doors and he found them all in 
good condition. They all worked perfectly. He 
testified that the intercommunicating doors wert 

30 sliding doors and either when open or shut they 
were held by a lock. In order to open the door it 
is necessary to turn the handle on the door; ordi-
narily even with an extraordinary motion of the 
train the door will not even slide. He testified 
that the fastenings all were in good order. In 
other words, on the day after the accident the 
door in question was examined and found to be in 
perfect condition  (p. 32, 1. 20, to p. 34, 1. 20).

40
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m  •' : |

( 4 )

B r ie f o f the A rgu m en t.

The defendant’s motions fo r  a non-suit and fo r  
direction o f verdict were erroneously denied.

A t  th e  c lo s e  o f  t h e  p la in t i f f ’ s  c a s e  d e fe n d a n t  
m o v e d  f o r  a  n o n -s u it  o n  th e  f o l l o w i n g  g r o u n d s  

<p. 31 , 11. 1 5 -4 0 )  :

( a )  T h e r e  w a s  n o  e v id e n c e  t h a t  t h e  d e fe n d a n t  

w a s  n e g lig e n t .

( b )  P la in t i f f ,  a s  a  m a t t e r  o f  la w , w a s  g u i lt y  

o f  c o n t r ib u t o r y  n e g l ig e n c e .

T h e  t r ia l  ju d g e  d e n ie d  th e  m o t io n  a n d  g r a n te d  
th e  d e fe n d a n t  a n  e x c e p t io n  (p .  3 1 , 1. 3 5 ) .  A t  th e  
c lo s e  o f  th e  d e fe n d a n t ’ s  c a s e  d e fe n d a n t  m o v e d  f o r  
a  d ir e c t io n  o f  v e r d i c t  o n  th e  s a m e  g r o u n d s  a n d  th e  

m o t io n  w a s  a g a in  d e n ie d .

W e  s h a ll  d is c u s s  th e  g r o u n d s  f o r  th e se  m o t io n s  

in  th e  o r d e r  s ta te d .

(a )

There was no evidence that the defendant was 
negligent.

T h e  n e g lig e n c e  c h a r g e d  a g a in s t  t h e  d e fe n d a n t  in  
th e  S ta te  o f  D e m a n d  is  a s  f o l lo w s ,  ( p .  4, 1. 3 5  t o  

p. 5, 1. 1 0 )  :
O 0

“ T h a t  w h ile  s a id  t r a in  w a s  s o  in  m o t io n  i t  
w a s  o p e r a t e d  a t  h ig h  r a t e  o f  s p e e d  a n d  th a t  
b y  r e a s o n  o f  th e  v io le n t  a n d  u n u s u a l m o t io n  
o f  s a id  t r a in , c a u s e d  b y  th e  n e g l ig e n t  o p e r a -
t io n  o f  th e  d e fe n d a n t ,  th e  p la in t i f f  w a s  t h r o w n  
a g a in s t  th e  f o r w a r d  p a r t  o f  th e  c a r  in  w h ic h  
he w a s  s ta n d in g , a n d  th e  s l id in g  d o o r  in  th e  
en d  o f  s a id  c a r , b e c a u s e  o f  th e  n e g l ig e n c e  o f  
th e  d e fe n d a n t  in  f a i l in g  t o  p r o p e r ly  fa s te n  
s a id  d o o r ,  v io le n t ly  c lo s e d  u p o n  th e  r ig h t  
h a n d  o f  th e  p la in t i f f  * * * * .”

W e  s h a ll  discuss t h e  f o r e g o in g  a l le g a t io n  o f  4 0
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n e g l ig e n c e  a n d  s h o w  t h a t  th e r e  is  n o  e v id e n c e  s u p -
p o r t in g  it .

T h e r e  is  n o  e v id e n c e  th a t  th e  t r a in  w a s  o p e ra te d  
a t  a  h ig h  r a te  o f  s p e e d . A s  s h o w n  in  th e  s ta te -
m e n t  o f  f a c t s  supra , th e  p la in t i f f  h im s e l f  te s t ified  
th a t  th e  t r a in  w a s  m o v in g  “ ju s t  m o d e r a t e ly ;  n o t 
f a c t  o r  s lo w .”  T h e  m o to r m a n  o f  th e  t r a in  te s t i-
f ie d  t h a t  th e  t r a in  w a s  m o v in g  a t  f r o m  6 t o  8 
m ile s  a n  h o u r .

A s s u m in g  th a t  th e  t r a in  w a s  g o in g  v e r y  fa st, 
s u c h  fa c t  w o u ld  n o t  he  s u ff ic ie n t  f r o m  w h ic h  t o  
in fe r  n e g l ig e n c e  f o r  i t  w i l l  b e  r e m e m b e re d  th a t  d e -
fe n d a n t ’ s  r a i l r o a d  i s  a n  u n d e r g r o u n d  r a i l r o a d  an d  
th e  q u e s t io n  o f  s p e e d  d o e s  n o t  in  a n y  w a y  en te r  
in t o  th e  q u e s t io n  o f  n e g lig e n c e .

A f t e r  a l le g in g  t h a t  th e  t r a in  w a s  o p e r a te d  a t a 
h ig h  r a te  o f  s p e e d  th e  p la in t i f f  fu r t h e r  a lleg es  
th a t  b y  r e a s o n  o f  th e  v io le n t  a n d  u n u s u a l  m o tio n  

3 0  o f  sa i(i  t r a in ,  c a u s e d  b y  th e  n e g l ig e n t  o p e ra t io n , 
m e a n in g  b y  n e g l ig e n t  o p e r a t io n  th e  ex ce ss iv e  
s p e e d , th e  p la in t i f f  w a s  t h r o w n  a g a in s t  th e  f o r -
w a r d  p a r t  o f  th e  c a r . T h is  a l le g a t io n  w a s  w h o lly  
u n s u p p o r te d  b y  th e  e v id e n c e , a n d  a t  t h e  c lo s e  o f  
th e  p la in t i f f ’ s  c a s e  th e  t r ia l  ju d g e  c o n c e d e d  o n  the 
m o t io n  f o r  n o n -s u it  th a t  th e r e  w a s  n o  u n u su a l 
m o t io n  o r  e x t r a o r d in a r y  je r k .  T h e  t r ia l  ju d g e  
s a id  (p .  3 2 , 11. 1 -1 0 )  :

“ T h e  Co u r t  : I  do n ot con sid er there was 
30  anV extra ord in a ry jerk  in  the case at a ll; I  

c o n s id e r  th e  c a r  w e n t  in  th e r e  a t  th e  sam e 
r a te  o f  s p e e d , a n d  w h e n  i t  r e a c h e d  th e  cu rv e  
i t  b e g a n  t o  w o b b le . I  d o  n o t  s u p p o s e  I 
o u g h t  t o  d e te r m in e  a n y t h in g  ju s t  n o w . ’

I f  th e r e  w a s  n o  e v id e n c e  o f  e x t r a o r d in a r y  je rk  
a t  th e  c lo s e  o f  th e  p la in t i f f ’ s  ca s e  s u c h  e v id e n ce  
w a s  n o t  s u p p l ie d  b y  th e  d e fe n d a n t ’ s  w itn esses . 
A s  s h o w n  in  th e  s ta te m e n t  o f  th e  fa c t s ,  a l l  o f  th e  
d e fe n d a n t ’s  w itn e s s e s  t e s t i f ie d  t h a t  th e r e  w a s  n o  

4 0  u n u s u a l m o t io n  o f  a n y  k in d  o f  th e  t r a in . T h is  
a l le g a t io n  o f  th e  s ta te  d e m a n d  m u s t  b e  re g a rd e d
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a s  u n s u p p o r te d  b y  th e  e v id e n c e . A s s u m in g  f o r  
the m o m e n t  t h a t  th e r e  w a s  a n  ordin ary  j e r k  o r  j o l t  
o f  th e  t r a in  a lth o u g h  n o  je r k  o r  j o l t  o f  a n y  k in d  
w as p le a d e d , th e  la w  is  s e t t le d  t h a t  n e g lig e n c e  
ca n n o t  b e  p r e d ic a t e d  o n  s u ch  a  h a p p e n in g  w h ic h  
is in c id e n t  t o  th e  r e a s o n a b ly  s a fe  o p e r a t io n  o f  the 

tra in .

G ra f v. W e s t  J e r se y  & S. R . C o., 62  A t l .

(N .  J .  S u p .)  3 3 3 ;  1 0
R och a t v. N o rth  H u d so n  Co. R . C o ., 49  

N . J . L . 4 4 5 ;
C h ester  v. P u b lic  S ervice  R . C o ., 9 4  A tL  

N . J . S u p . 953 .

T h e  q u e s t io n  th a t  n o w  p r e s e n ts  i t s e l f  i s  w h e th e r  
the d o o r  h a v in g  c lo s e d  b e c a u s e  o f  a n  o r d in a r y  je r k  
o f  th e  t r a in ,  o r  n o  je r k  a t  a l l  th e  d e fe n d a n t  c a n  
be ch a r g e a b le  w ith  n e g lig e n c e . T h e  o n ly  r e p o r t e d  
case  in  th is  S ta te  d ir e c t ly  in  p o in t  i s  th a t  o f  G ra f  
v. W e s t  J e r se y  & 8. R . C o ., 62  A t l .  3 3 3 , d e c id e d  20 
b y  th e  S u p r e m e  C o u r t .  J u s t i c e  S w a y z e  s p e a k in g  

fo r  th a t  c o u r t  h e ld  ( i t a l i c s  o u r s )  :

“ T h e  o n ly  q u e s t io n  n e c e s s a r y  t o  b e  c o n s id -
e re d  i s  w h e th e r  t h e r e  w a s  n e g l ig e n c e  o n  th e  
p a r t  o f  th e  d e fe n d a n t .  T h e  o n ly  t e s t im o n y  o f  
n e g lig e n c e  is  th a t  o f  th e  p la in t i f f .  H e  w a s  a 
p a s se n g e r , a n d  w h e n  th e  c o n d u c t o r  c a l le d  th e  
n a m e  o f  th e  s ta t io n  ‘g o t  u p  a n d  w e n t  t o  th e  
fo r w a r d  e n d  o f  th e  c a r , a n d  in  o r d e r  t o  a v o id  
th e  f in a l  je r k  o f  th e  t r a in , a s  i t  a lw a y s  g iv e s  
a  l i t t le  k in d  o f  je r k , h e ld  h is  h a n d  u p  a n d  ,5U 
s te a d ie d  h im s e l f  o n  th e  ja m b  o f  th e  d o o r ;  th e  
d o o r  w a s  o p e n , a n d  a l l  o f  a  s u d d e n  th e  t r a in  
g a v e  a  k in d  o f  a  lu r c h  t o  o n e  s id e , ju s t  th e  
s e co n d  th a t  i t  s to p p e d , a n d  th e  d o o r  s h u t  d o w n  
o n  h is  f in g e r s . ’ H e  s u b s e q u e n t ly  te s t i f ie d  th a t  
th e  c a r  w e n t  t o o  fa r ,  a n d  h e  n a t u r a l ly  t h o u g h t  
th e re  w o u ld  b e  a  je r k . T he m otion  o f  the  
car w hich caused the d oor to close seem s to  
have been  no m ore than the usual m otion  
w hich the plaintiff h im self antic pa ted , a n d  
w e  th in k  fa i l s  t o  w a r r a n t  a n  in fe r e n c e  o f  n eg - 4 0  
lige : ice .”



12

T h e  c a s e  i s  d ir e c t  a u t h o r it y  a n d  c o n t r o l l in g .  I n 
th e  c a s e  a t  b a r , th e  m o t io n  o f  th e  c a r  w h ich  ca u se d  

th e  d o o r  t o  c lo s e  w a s  n o  m o r e  th a n  th e  u s u a l  m o- 
io n  in c id e n t  t o  th e  o p e r a t io n  o f  th e  t r a in  a n d  

t h e r e fo r e  d e fe n d a n t  c a n n o t  b e  h e ld  ch a rg e a b le  
w ith  n e g lig e n c e .  A l s o  in  th e  ca s e  a t  b a r  th e  p la in -
t i f f  h im s e l f  a n t ic ip a t e d  th e  m o t io n  o f  th e  t r a in  
f o r  h e  t e s t i f ie d  t h a t  th e  c a r  w a s  ju s t  a b o u t  t o  g o  
a r o u n d  th e  c u r v e  w h ic h  h e  k n e w , a n d  a s  th e  ca r  

10 tu r n e d  th e  c u r v e  h e  p u t  h is  h a n d  u p  t o  s te a d y  
h im s e lf  (p .  17 , 11. 2 5 -3 5 ) .  S u r e ly  th e  m e r e  fa c t  
t h a t  th e  t r a in  w a s  g o in g  a r o u n d  th e  c u r v e  o f  
w h ic h  f a c t  p la in t i f f  w a s  a w a r e  d o e s  n o t  w a rra n t  
a n  in fe r e n c e  o f  n e g lig e n c e . A l t h o u g h  th e re  is  
o n ly  o n e  ca s e  in  t h is  S ta te  d ir e c t ly  in  p o in t ,  th ere  
is  a b u n d a n t  a u t h o r i t y  e ls e w h e r e  f o r  th e  p r o p o s i -
t io n ,  t h a t  w h e r e  a  t r a in  g iv e s  a n  o r d in a r y  je r k  to  
o n e  s id e  w h ic h  c a u s e s  a  d o o r  o f  a  c a r  t o  s h u t  u p o n  
th e  f in g e r s  o f  a  p a s s e n g e r , th e  fa c t s  d o  n o t  w ar- 
r a n t  a n  in fe r e n c e  o f  n e g lig e n c e .

H a n n on  v. B o s to n  E lev a ted  R . C o., 182 
M a ss . 4 2 5 ;

Cashm an v. N . Y . N . H . & H . R . R . Co., 
2 0 1  M a ss . 3 5 5 ;

W ein sch en ck  v. N . Y .,  N . H . & H . R . R . 
C o., 19 0  M a ss . 2 5 0 ;

M u ller  v. M an h a tta n  R . R . C o., 96  N . Y .
S . 2 7 0 ;

3 0  M a ille fer t v. In terb orou g h  R a p id  Transit
C o., 92  N . Y .  S . 2 0 7 ;

C ra ejf v. Philadelphia  R . R . C o ., 161  P a . 
2 3 0 , 2 8  A t .  1 1 0 7 ;

D a w so n  v. M a ryla n d  E lec tr ic  R y . C o., 86 
A t .  ( M d . )  1 0 4 1 ;

M etrop olita n  R . C o. v. J ackson  L . R ., 
( E n g . )  3  A p p .  G as. 1 9 3 ;

B e n so n  v. F u rn ess  R . C o ., 88  L . T . N . S. 
2 6 8  ( E n g . ) ;

40 D r u r y  v. N orth  E a stern  R . C o., 2 K p .
(Eng.) 322;
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Tewae & P . R . C o. v. O vera ll, 8 2  T e x .

2 4 7 ;  1 8  S . W .  1 4 2 ;
H a m  v . G eorgia  R . & B . C o ., 9 7  G a . 4 1 1 ;

2 4  S . E .  1 5 2 ;
C orm ier v . D om in ion  A . R . C o ., 3 6  N . B .

i°;
S k in n er v. W ilm /in gton  & M . R . C o ., 39

S . E . 6 5 ;  1 2 8  N . C . 435 .

In  a l l  o f  th e s e  ju r i s d i c t io n s  th e  r u le  i s  th e  sa m e  ^  
a s  in  N e w  J e r s e y  a s  t o  th e  d e g r e e  o f  c a r e  t o  h e  e x -
e rc ise d  b y  a  c a r r i e r  t o  i t s  p a s se n g e rs . 6 O y c . 591 .
W e  s h a ll n o t  a t t e m p t  t o  g iv e  q u o t a t io n s  f r o m  each  
o f  th e  ca se s  c i t e d  s u p ra , b u t  s h a ll  r e fe r  th e  C o u r t  
t o  p e r t in e n t  e x t r a c t s  f r o m  a  fe w  o f  t h e  c a s e s  f o r  
th e  p u r p o s e  o f  s h o w in g  h o w  w e l l  s e t t le d  th e  r u le  
is. B e fo r e  d o in g  th is , h o w e v e r , w e  s h o u ld  l ik e  
t o  c o m p le te  o u r  a n a ly s is  o f  th e  p la in t i f f ’ s a l le g a -

t io n  o f  n e g lig e n c e .
T h ere  is  a  t w o f o ld  c h a r g e  f ir s t  t h a t  th e  t r a in  2 0  

w a s  o p e r a te d  a t  a  h ig h  r a te  o f  s p e e d  w h ic h  c a u s e d  
a  v io le n t  m o t io n  t h r o w in g  th e  p la in t i f f  a g a in s t  
th e  d o o r  in  q u e s t io n , a n d , s e c o n d , t h a t  w h e n  h e  
w a s  th r o w n  a g a in s t  th e  d o o r  i t  c lo s e d  b e c a u s e  o f  
th e  fa i lu r e  o f  th e  d e fe n d a n t  t o  p r o p e r ly  fa s t e n  it :
The second allegation  o f n egligen ce is d ependent 
on the sustaining o f the first charge o f negligence.
I f  th ere  w a s  n o  u n u s u a l m o t io n  c a u s in g  th e  p la in -
t if f  t o  b e  t h r o w n  a g a in s t  th e  d o o r  th e  s e c o n d  a l le -
g a t io n  m u st n e c e s s a r i ly  f a l l  b e c a u s e  th e  m e r e  f a c t  3 0  
o f  th e  d o o r  c lo s in g  d o e s  n o t  a m o u n t  t o  n e g l ig e n c e  
u n le ss  i t  b e  s h o w n  t h a t  i t  c lo s e d  b e c a u s e  o f  a n  e x -
t r a o r d in a r y  je r k  o r  u n u s u a l m o t io n  o f  th e  t r a in .  
C o u n se l f o r  th e  p la in t i f f  m a y  a t t e m p t  t o  a r g u e  
th a t  ev en  th o u g h  th e r e  w a s  n o  e x t r a o r d in a r y  je r k , 
n ev erth e le ss  th e  d e fe n d a n t  i s  l ia b le  f o r  th e  c lo s in g  
o f  th e  d o o r  b e c a u s e  i t  w a s  n o t  p r o p e r ly  fa s te n e d .
E v e n  a s s u m in g  t h a t  s u c h  a  p r o p o s i t i o n  is  s o u n d  
there is n o  evid en ce that the d oor w a s n o t p rop erly  
fastened. T h e  g u a r d  t e s t i f ie d  t h a t  th e  d o o r  w as  40



u

open ed  all the w a y  b y  him  f o r  o t h e r w is e  h e  c o u ld  
n o t  h a v e  w a lk e d  t h r o u g h  t o  th e  o t h e r  c a r  in  fr o n t . 
T h e p la in tiff testified  that he w ith  U s  ow n  eyes  
saw th e guard op en  th e d oor, but he d id  n ot testi-
f y  that the d oor w as n ot opened all th e way. 
C o u n s e l  f o r  th e  p la in t i f f  m a y  fu r t h e r  a r g u e  th a t 
b e ca u s e  th e  in s p e c t o r  w h o  e x a m in e d  th e  d o o r  in  
q u e s t io n  o n e  d a y  a f t e r  t h e  a c c id e n t  te s t i f ie d  th a t 
o n  e x a m in a t io n  h e  f o u n d  that the d oor and its 

10  m echanism  w a s in  p e r fe c t  con d ition  a n d  th a t  the 
d o o r  w o u ld  n o t  o p e n  o r  c lo s e  w h e n  in  s u c h  c o n -
d i t io n  i f  la t c h e d , it  m u st be assum ed that the 
guard  did n o t p ro p erly  open  the d oor, b u t  s u c h  an  

u n w a r r a n t a b le  a s s u m p t io n  is  m e r e  c o n je c t u r e  a n d  
s u c h  c o n je c t u r e  c a n n o t  b e  e n te r e d  in t o  w h e n  th ere  
is  n o  e v id e n c e  t o  s u p p o r t  it .  T h e  u n d is p u t e d  e v i-
d e n c e  is  t h a t  th e r e  w a s  o n ly  th e  u s u a l  m o t io n  o f  
th e  t r a i n ;  t h a t  th e  d o o r  w a s  in  p e r fe c t  c o n d it io n  
a n d  t h a t  i t  w a s  p r o p e r ly  o p e n e d  b y  th e  g u a rd .

2 0  F r o m  th e s e  fa c t s  th e  c o n c lu s io n  c a n n o t  b e  d r a w n  
th a t  th e  d e fe n d a n t  w a s  n e g l ig e n t  m e r e ly  b y  s h o w -
in g  t h a t  th e  d o o r  d id  in  f a c t  c lo s e  o n  t h is  p a r t i c u -
la r  o c c a s io n .  T h e  in s p e c t o r  d id  n o t  t e s t i f y  th a t  
th e  d o o r  u n d er a n y circu m sta n ces and in any 
even t w ou ld  n o t close ;  his te stim o n y  m u st be re-
garded as coverin g  the ord in a ry case. A n y  on e  
o f  n u m e r o u s  c a u s e s  m ig h t  h a v e  c a u s e d  th e  d o o r  
t o  c lo s e  o n  th is  p a r t i c u la r  o c c a s io n ,  n o n e  o f  w h ich  
w o u ld  h a v e  b e e n  s u ff ic ie n t  t o  c h a r g e  th e  d e fe n d a n t  
w it h  n e g l ig e n c e .  F o r  in s ta n c e ,  th e r e  w e r e  five 
p a s s e n g e r s  w h o  w e r e  in  c lo s e  p r o x im i t y  t o  th e  
d o o r ;  a n y one o f  th ese p a ssen gers b y  touching the 
d oor knob could  have released  the catch;  also on 
th is pa rticu la r occasion  the m echanism  o f  the 
catch m a y n ot have w ork ed  p e r fe c tly  and this fact 
could  n o t be d etected  in  the ord in a ry operation  o f  
th e train. W h e r e  th e  r e s u lt  is  l ik e ly  t o  h a v e  b een  
c a u s e d  b y  s o m e th in g  o th e r  t h a n  th e  n e g l ig e n c e  o f  
th e  c a r r ie r ,  th e  C o u r t  ca nnot assu m e, in  the ab-
sence o f  evid en ce, t h a t  th e  i n ju r y  w a s  d u e  t o  th e
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la t te r  ca u s e . {L e w is  v. P en n . R . R . G o., TO N . J ,
L ., 1 3 0 ;  a ffir m e d  71  N . J . L .,  3 3 9 .)  I t  is  
a  w e ll  k n o w n  fa c t  t h a t  m e c h a n ic a l  d e v ic e s  o n  
d if fe r e n t  o c c a s io n s  w o r k  d i f f e r e n t l y ; s u c h  d e -
v ice s  a r e  a f fe c t e d  b y  th e  h e a t  a n d  c o l d  a n d  i f  
t i l t e d  a  l i t t l e  m o r e  o n e  w a y  t h a n  th e  o t h e r  th e y  
w il l  n o t  w o r k  p r o p e r ly .  I f  a n y  o f  th e s e  c a u s e s  o r  
s im ila r  c a u s e s  p r e v e n te d  th e  la t c h  f r o m  c a t c h in g  
it  is  c le a r  t h a t  th e  d e fe n d a n t  c o u ld  n o t  b e  h e ld  
c h a r g e a b le  w it h  n e g l ig e n c e .  A  railroad is n o t an  1 0  

insurer o f  th e d ifferen t d evices and appliances  
used b y  it , n or  can the acts o f th ird  p erson s be 
charged against it , and i f  the d oor closed  in  sp ite  
o f  every  effort to p ro p erly  open  it , and because o f  
an ordin ary jerk  or jo lt  o f  the train  negligen  
cannot be pred ica ted  on such a happening. H o w -
ev er , th is  d is c u s s io n  o n ly  b e c o m e s  m a t e r ia l  i f  th e  
c o u r t  s h o u ld  c o m e  t o  th e  c o n c lu s io n  t h a t  th e  t w o  
a l le g a t io n s  o f  n e g l ig e n c e  in  th e  S ta te  o f  D e m a n d  
a r e  in te r d e p e n d e n t .  ,W e  d o  n o t  see  h o w  s u c h  a  2 0  
c o n c lu s io n  c a n  b e  r e a c h e d , f o r  th e  a l le g a t io n  is  
th a t  th e  v io le n t  m o t io n  o f  th e  t r a in  t h r e w  th e  
p la in t i f f  a g a in s t  th e  d o o r  w h ic h  c lo s e d  u p o n  h is  
lin g er . I f  th e r e  w a s  n o  v io le n t  m o t io n  o f  th e  t r a in  
t o  t h r o w  h im  a g a in s t  th e  d o o r  t h e n  h e  w a s  in  * 
p o s it io n  in  w h ic h  h e  h a d  n o  r ig h t  t o  b e  a n d  h is  
o w n  a c t  t h e r e fo r e  m u s t  b e  r e g a r d e d  a s  th e  p r o x i -
m a te  c a u s e  o f  th e  a c c id e n t .  I n  o t h e r  w o r d s ,  in  
o r d e r  f o r  th e  p la in t i f f  t o  r e c o v e r  h e  m u s t  s u s ta in  
b o th  a l le g a t io n s  o f  n e g l ig e n c e  f o r  t h e y  a r e  in s e p a -  3 0  
ra b le . C o u n s e l  f o r  th e  p la in t i f f  r e a l iz e d  th is  fa c t ,  
f o r  h e  t r ie d  t o  s h o w , in  h is  e x a m in a t io n  o f  th e  
p la in t if f ,  t h a t  th e r e  w a s  a n  u n u s u a l  m o t io n  o r  
e x t r a o r d in a r y  je r k  o f  th e  t r a in .

W e  s h a ll  n o w  r e t u r n  t o  a  d is c u s s io n  o f  s o m e  o f  
th e  ca se s  c i t e d  f r o m  o t h e r  ju r i s d i c t i o n s  d e a l in g  
w ith  th e  q u e s t io n  o f  n e g l ig e n c e  o n  th e  p a r t  o f  a  
c a r r ie r  b e c a u s e  o f  t h e  c lo s in g  o f  a  d o o r  o f  a  t r a in .
A  v e r y  w e l l  c o n s id e r e d  c a s e  d i r e c t ly  in  p o in t  is  D a w -
son  v. M a ryla n d  E lec . R y .  G o., 8 6  A t l .  ( M d . ) ,  1 0 4 1 .

40
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I n  t h a t  c a s e  th e  p la in t i f f  e n te r e d  th e  d e fe n d a n t ’s 
c a r  a t  t h e  r e a r  e n d . T h e  c a r  c o n t a in e d  a  p a s s e n -
g e r  c o m p a r t m e n t  a n d  a  b a g g a g e  c o m p a r tm e n t ,  a n d  
a p p e l la n t ,  a f t e r  e n t e r in g  th e  c a r ,  w a lk e d  th r o u g h  
th e  p a s s e n g e r  c o m p a r t m e n t ,  a n d  n o t  f in d in g  a 
v a c a n t  s e a t  h e  r e t u r n e d  t o  th e  b a g g a g e  c o m p a r t -
m e n t . T h e re  w e r e  n o  s e a ts  a n d  n o  p r o v is io n  m a d e  
f o r  th e  a c c o m m o d a t io n  o f  p a s s e n g e r s  in  th e  b a g -
g a g e  c o m p a r t m e n t ,  a n d  th e  a p p e l la n t  t o o k  a  p os i- 

10 w o n  in  th e  m id d le  o f  t h e  c a r ,  n e a r  a n d  im m e d i-
a t e ly  in  f r o n t  o f  th e  d o o r  le a d in g  in t o  th e  p a s se n -
g e r  c o m p a r tm e n t .  H e  te s t i f ie d  t h a t  h e  w a s  n o t  
h o ld in g  o n t o  a n y t h in g ,  b u t  w as  s t a n d in g  in  fr o n t  
o f  th e  d o o r  a n d  lo o k in g  in t o  th e  p a s s e n g e r  c o m -
p a r t m e n t ;  t h a t  p a s s e n g e r s  w e r e  g e t t in g  o f f  a n d  on  
th e  c a r  a t  th e  s ta t io n s ,  b u t  th a t  h e  d id  n o t  see 
a n y  v a c a n t  s e a t ;  t h a t  h e  r e m a in e d  in  t h a t  p o s i -
t i o n  f o r  a b o u t  h a l f  a n  h o u r  a n d  t h a t  w h ile , h e  w as 
s o  s t a n d in g  th e  c a r  g a v e  a  s u d d e n  je r k ,  h e  th re w  

20  u p  h is  h a n d  a n d  g r a b b e d  th e  d o o r  ja m b  t o  s to p  
f r o m  fa l l in g ,  a n d  th e  d o o r ,  w h ic h  h a d  b een  
o p e n e d , c lo s e d  o n  h is  h a n d  a n d  s m a s h e d  h is  fin gers . 
H e  fu r t h e r  t e s t i f ie d  t h a t  h e  s a w  a  m a n  t r y  to  
fa s t e n  th e  d o o r  b a c k  a n d  t h a t  h e  h a d  t o  p u s h  it  
s e v e r a l  t im e s  b e fo r e  i t  w o u ld  c a t c h . T h e  C o u r t  o f  
A p p e a ls  o f  M a r y la n d  a f t e r  s t a t in g  th e  fo r e g o in g  
fa c t s  h a s  th e  f o l l o w i n g  t o  s a y  in  r e g a r d  t o  th e  
p o s i t io n  ta k e n  b y  th e  p l a i n t i f f :

“ I t  is  a p p a r e n t  f r o m  th is  b r ie f  s ta te m e n t  o f  
f a c t s ,  w h ic h  a r e  a l l  o f  th e  f a c t s  in  th e  case  
h a v in g  a n y  b e a r in g  u p o n  th e  q u e s t io n  o f  th e  
a p p e l le e ’ s l i a b i l i t y  f o r  th e  i n ju r y  su s ta in e d , 
t h a t  th e  a c c id e n t  w a s  d i r e c t ly  d u e  t o  th e  fa c t  
t h a t  th e  a p p e l la n t  v o lu n t a r i ly  t o o k  th e  p o s i-
t i o n  s ta te d  in  th e  b a g g a g e  c o m p a r t m e n t  o f  th e  
c a r  in s te a d  o f  r e m a in in g  in  th e  p a s se n g e r  
c o m p a r tm e n t .  T h e  f a c t  t h a t  h e  w a s  p e r m it te d  
t o  d o  s o  w o u ld  n o t  r e n d e r  th e  a p p e l le e  lia b le , 
w h e r e  o t h e r  p r o v is io n  w a s  m a d e  fey» h is  s a fe ty  
a n d  c o m fo r t .  T h e r e  is  n o  e v id e n c e  t o  sh o w  

4 q  t h a t  th e r e  w a s  n o t  r o o m  f o r  h im  t o  s ta n d  in



17

th e  p a s s e n g e r  c o m p a r t m e n t  o f  th e  c a r ,  a n d , i f  
h e  e le c t e d  t o  ta k e  th e  p o s i t i o n  h e  d id  in  th e  
h a g g a g e  c o m p a r t m e n t ,  h e  d id  s o  a t  h is  o w n  
r is k .”

T h is  r e a s o n in g  s h o u ld  b e  a p p l ie d  t o  t h e  p o s i t i o n  
ta k e n  b y  th e  p la in t i f f  in  th e  c a s e  a t  b a r . T h e r e  
w as  n o  r e a s o n  w h y  p la in t i f f  s h o u ld  s ta n d  a lo n g -
s id e  o f  th e  in t e r c o m m u n ic a t in g  d o o r  f r o m  th e  c a r  
in  w h ic h  h e  w a s  s t a n d in g  t o  t h e  c a r  a h e a d . T h e  
fa c t  t h a t  h e  s t o o d  in  th a t  p o s i t i o n  w o u ld  n o t  re n - 10 
d er  d e fe n d a n t  l ia b le  w h e r e  o th e r  p r o v is io n  w a s  
m a d e  f o r  h is  s a fe t y  a n d  c o m fo r t .  T here w as  
p len ty  o f  room  insid e o f  the car and sea ts in  the  
other cars w h e r e  th e  p la in t i f f  c o u ld  h a v e  s e c u r e d  
p r o p e r  a c c o m m o d a t io n .  I f  h e  h a d  s t o o d  in s id e  
th e  c a r , h e  w o u ld  h a v e  b e e n  a b le  t o  s u p p o r t  h im -
s e l f  b y  h o ld in g  o n t o  n u m e r o u s  h a n d h o ld s  th e r e in  
p r o v id e d , o r  i f  h e  w e n t  in t o  o n e  o f  th e  o t h e r  c a r s  
he c o u ld  h a v e  s e c u r e d  a  s e a t . H a v in g  e le c t e d  t o  
ta k e  th e  p o s i t i o n  n e a r  th e  in t e r c o m m u n ic a t in g  20 
d o o r ,  w h ic h  w a s  n o t  s u p p o s e d  t o  b e  u s e d  f o r  p a s -
sen g ers  e x c e p t  t o  p a s s  f r o m  o n e  c a r  t o  a n o th e r , 
h e  d id  s o  a t  h is  o w n  r is k . A c c o r d in g  t o  h is  o w n  
te s t im o n y , h e  w a lk e d  f r o m  th e  c e n te r  o f  th e  c a r  
o u t  t o  th is  p o s i t i o n  o n  th e  p la t f o r m  n e a r  th e  in t e r -
c o m m u n ic a t in g  d o o r .  N o  r e a s o n  a p p e a r s  w h y  h e  

d id  so .
T h e  C o u r t  o f  A p p e a ls  o f  M a r y la n d  in  th e  D a w -

s o n  ca s e  a ls o  d e a ls  w it h  th e  q u e s t io n  o f  s u d d e n  
je r k  in  a  v e r y  c le a r  a n d  c o n c is e  w a y  as  f o l l o w s :

“ T h e  f a c t  t h a t  t h e  c a r  g a v e  a  s u d d e n  je r k  i- 
n o  e v id e n c e  o f  n e g l ig e n c e  o n  th e  p a r t  o f  th e  
a p p e lle e . I t  d o e s  n o t  a p p e a r  t h a t  th e  su d den  
m o v e m e n t  o f  th e  c a r  w a s  d u e  t o  a n y  d e fe c t  in  
th e  c a r  o r  t o  a n y  c a r e le s s n e s s  o r  n e g l ig e n c e  o f  
t h o s e  in  c h a r g e  o f  it . I t  is  w e l l  k n o w n  th a t  
e le c t r i c  c a r s  d o  n o t  r u n  p e r fe c t ly  s m o o th ly ,  a n d  
th a t  th e r e  a r e  c e r t a in  i r r e g u la r  m o v e m e n ts  t o  
w h ic h  t h e y  a r e  s u b je c t  a n d  w h ic h  d o  n o t  ju s t i f y  
th e  in fe r e n c e  o f  n e g l ig e n c e  o r  c a r e le s s n e s s  o n  
th e  p a r t  o f  th o s e  in  c h a r g e .”  ®



18

T h e  C o u r t  h a v in g  d is p o s e d  o f  th e  q u e s t io n  o f  
s u d d e n  je r k  th e n  d e a ls  w ith  th e  q u e s t io n  o f  th e  
c lo s in g  o f  th e  d o o r  a n d  h o ld s  a s  f o l l o w s :

“ N o r  is  th e r e  a n y  g r o u n d  f o r  im p u t in g  n e g -
l ig e n c e  t o  th e  a p p e l le e  b e c a u s e  th e  d o o r  in  the 
c a r  c lo s e d  a n d  m a s h e d  th e  a p p e l la n t ’s fin gers . 
I t  d o e s  n o t  a p p e a r  w h o  o p e n e d  th e  d o o r ,  or  
t h a t  th e re  w a s  a n y  d e fe c t  in  i t s  c o n s t r u c t io n  
a n d  th e  m e r e  f a c t  th a t  th e  a p p e l la n t  s a w  á 

i 0  m a n  p u s h  i t  b a c k  t w ic e  in  o r d e r  t o  fa s t e n  it  
d o e s  n o t  ju s t i f y  a n  in fe r e n c e  th a t  th e  d o o r  
w a s  n o t  p r o p e r ly  c o n s t r u c t e d ,  o r  t h a t  there  
w a s  a  d e fe c t iv e  fa s t e n in g . I n  th e  c a s e  o f  
W ein sch en ck  v. N . Y .,  N . H . é  H . R . R .  190 
M a ss . 2 5 0 , 76  N . E .  662 , th e  c o u r t  s a i d :  £The 
j o l t  o f  th e  c a r  w a s  d e s c r ib e d  a s  a n  u n u su a l 
o n e , b u t  i t  d o e s  n o t  a p p e a r  t o  h a v e  b e e n  due 
t o  a n y  d e fe c t  in  t r a c k  o r  c a r , o r  t o  a n y  ca re -
le s sn e s s  in  th e  r u n n in g  o f  th e  t r a in . * * * 
N o r  c o u ld  i t  b e  in fe r r e d  f r o m  th e  m e r e  c lo s -
in g  o f  th e  d o o r  e ith e r  th a t  th e r e  w a s  a  d e fe c - 

20  t iv e  fa s t e n in g  o r  t h a t  th e r e  h a d  b e e n  n e g li -
g e n c e  in  p u t t in g  th e  d o o r  o n  th e  c a tc h , fo r  
th e  r e a s o n s  s ta te d  in  s p e a k in g  o f  th e  p la in -
t i f f ’s  o w n  c a r e . I t  is  n o t  a  c a s e  t o  w h ic h  the 
d o c t r in e  o f  res ipsa  loqu itu r  c a n  b e  a p p lie d . ’ 
S ee , a ls o , G ra f v . W e s t  J e r se y  & g . R . Go. 
(N .  J .  S u p .)  62  A t l .  3 3 3 ” .

I t  w i l l  b e  n o t i c e d  th a t  th e  C o u r t  c it e s  th e  case  
o f  G ra f v. W e s t  J e r se y  & g . R . G o., 62  A t l .  333, 
d e c id e d  b y  th is  C o u r t  a n d  h o ld s  in  a c c o r d a n c e

30  th e  d o c t r in e  t h e r e in  la id  d o w n . T h e  C o u rt
in  th e  D a w s o n  c a s e  c o n c lu d e d  a s  f o l l o w s :

I n  th e  c a s e  a t  b a r  th e  a p p e l la n t  w a s  n o t  
c o m p e l le d  t o  r id e  in  th e  b a g g a g e  c o m p a r tm e n t  
o f  th e  c a r  in  q u e s t io n , b u t  h e  e le c t e d  t o  d o  so  
m  p r e fe r e n c e  t o  r e m a in in g  in  th e  p a s se n g e r  
c o m p a r tm e n t ,  w h ic h  w a s  p r o v id e d  b y  th e  a p -
p e l le e  f o r  th e  s a fe t y  a n d  c o m fo r t  o f  p a s se n -
g e rs . U n d e r  s u c h  c ir c u m s t a n c e s  a n d  in  th e  a b -
s e n c e  o f  s o m e  e v id e n c e  t o  s h o w  n e g lig e n c e  on  
th e  p a r t  o f  th e  a p p e l le e  o r  it s  e m p lo y e s , th ere  

4 0 w a s  n o  e r r o r  in  th e  r u l in g  o f  th e  c o u r t  b e -
lo w  w it h d r a w in g  th e  c a s e  f r o m  th e  ju r y . ”
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W e  s u b m it  t h a t  th e  D a w s o n  c a s e  is  d ir e c t  
a u t h o r it y  f o r  th is  c a s e  a n d  th a t  i t  is  s o u n d  o n  
p r in c ip le .  I t  is  e v e n  s t r o n g e r  th a n  th e  c a s e  a t  
b a r  f o r  th e r e  w a s  e v id e n c e  in  t h a t  c a s e  t h a t  th e  
p la in t i f f  s a w  a  m a n  t r y  t o  fa s t e n  th e  d o o r  b a c k  
a n d  th a t  i t  h a d  t o  b e  p u s h e d  s e v e r a l  t im e s  b e fo r e  
i t  w o u ld  c a t c h . T h e r e  is  n o  s u c h  e v id e n c e  in  th e  
c a s e  a t  b a r  b u t  o n  th e  c o n t r a r y  th e r e  is  th e  e v i -
d e n ce  o f  th e  in s p e c t o r  w h o  s a y s  t h a t  t h e  la t c h  w a s  

in  p e r fe c t  c o n d i t io n .  10
A n o th e r  ca s e  d i r e c t ly  in  p o in t  is  t h a t  o f  W e in -  

schenck v . N . Y .,  N . H . & H . R . R . C o ., 1 9 0  M a ss .
250 , 76 N . E .  66 2 . I n  t h a t  c a s e  th e  p la in t i f f s  e n -
te r e d  th e  s e c o n d  c a r  o f  a  t r a in  a n d  t o o k  s e a ts  a t  
th e  f r o n t  e n d  o f  th e  c a r . T h e  t r a in  s t o p p e d  a t  a  
c e r ta in  s t a t io n  a n d  a  m a n  in  u n i f o r m , e ith e r  a  c o n -
d u c t o r  o r  a  b r a k e m a n , o p e n e d  th e  c a r  d o o r ,  a n d  
it  r e m a in e d  o p e n  w it h  s w in g in g  u n t i l  th e  p la in -
t iffs  l e f t  th e  t r a in .  A s  th e  t r a in  w a s  a p p r o a c h in g  ^  
th e  la s t  s ta t io n , ju s t  b e f o r e  i t  s t o p p e d  a n d  b e fo r e  
th e  b r a k e m a n  h a d  c a l le d  th e  s ta t io n ,  th e  h u s b a n d  
a r o s e  f r o m  h is  s e a t , a n d  w e n t  o u t  u p o n  th e  p la t -
fo r m  t o  a l ig h t  a n d  h is  w i f e  f o l l o w e d  b e h in d  h im .
J u s t  as  sh e  s te p p e d  u p o n  th e  th r e s h o ld ,  th e r e  w a s  
a n  u n u s u a l j o l t  o f  th e  c a r .  S h e  f e l t  a s  i f  s h e  w e r e  
s w a v in g  f o r w a r d  a n d  g o in g  t o  f a l l ,  a n d  s h e  t e s t i -
fied  t h a t  s h e  g r a b b e d  th e  f ir s t  t h in g  t o  p r o t e c t  h e r -
s e lf ,  Avhich w a s  th e  ja m b  o f  th e  d o o r .  S h e  s t e p p e d  
o n  th e  p la t fo r m , a n d  th e n  th e  d o o r  c lo s e d  o n  h e r  
fin g ers , c a u s in g  th e  in ju r ie s  c o m p la in e d  o f .  T h e  
S u p re m e  J u d i c ia l  C o u r t  o f  M a s s a c h u s e t t s  s p e a k -

in g  th r o u g h  S h e ld o n , J . ,  h e ld :

“ O n  t h is  t e s t im o n y , i t  is  a t  le a s t  d i f f ic u lt  t o  
s a y  t h a t  th e  fe m a le  p l a i n t i f f  w a s  in  th e  e x e r -
c is e  o f  d u e  c a r e . T h e  t r a in  h a d  n o t  r e a c h e d  
th e  s ta t io n , a n d  n o  c a l l  o f  th e  s t a t io n  h a d  
b e e n  m a d e . T r a in s  c a n n o t  b e  r u n  w it h o u t  
s o m e  jo l t s ,  e s p e c ia l ly  in  s t o p p i n g ;  a n d  th is  is  
a  m a t te r  o f  c o m m o n  k n o w le d g e . S h e  k n e w  
th a t  th e  d o o r  w a s  o p e n . T h e r e  w a s  n o  ev i- 4 «
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d e n c e  th a t  i t  w a s  fa s t e n e d  b a c k , o r  th a t  she 
b e lie v e d  i t  t o  b e  fa s t e n e d  b a c k ;  a n d  i t  is  g e n -
e r a l ly  k n o w n  th a t  th e  c a t c h e s  o f  c a r  d o o r s  a re  
n o t  in te n d e d  t o  h o ld  th e m  s e c u r e ly  a g a in s t  b e -
in g  s h u t , b u t  o n ly  t o  g u a r d  a g a in s t  th e ir  b e -
in g  l i g h t ly  o r  e a s i ly  m o v e d . T h is  is  a l l  th a t 
sh e  w o u ld  h a v e  h a d  a  r ig h t  t o  in f e r  e v e n  i f  
sh e  h a d  b e l ie v e d  o r  k n o w n  th a t  th e  d o o r  w as  
h e ld  b y  a  c a t c h .”

I t  w i l l  b e  n o t e d  t h a t  th e  C o u r t  s a id  th a t  the 
1 °  P o n t i f f  k n e w  th e  d o o r  w a s  o p e n  and that it  is 

gen era lly  k n ow n  that the catches o f  car doors are 
n ot in ten d ed  to hold th em  secu rely  against being 
sh u t, but on ly  to guard against th eir being lightly  
or ea sily  m oved . T h e  C o u r t  fu r t h e r  s a id  t h a t  th is  is 
a l l  t h a t  th e  p la in t i f f  w o u ld  h a v e  h a d  a  r ig h t  to  
in fe r  e v e n  i f  sh e  h a d  b e lie v e d  o r  k n o w n  t h a t  th e  
d o o r  w a s  h e ld  b y  a  c a tc h .

T h e  C o u r t  fu r t h e r  s a id :

a o  “ N o r  c o u ld  i t  b e  f o u n d  t h a t  th e  d e fe n d a n t
w a s  c a r e le s s  in  th e  m a n a g e m e n t  o f  th e  d o o r . 
A p p a r e n t ly  i t  h a d  b e e n  le f t  o p e n  b y  r e a s o n  o f  
th e  c lo s e n e s s  o f  th e  a ir  in  th e  c a r , a n d  th e  d e -
fe n d a n t  w a s  n o t  b o u n d  t o  k e e p  i t  f r o m  c lo s in g  
a t  a  t im e  w h e n  i t  w a s  n o t  c a l le d  u p o n  t o  a n -
t i c ip a t e  t h a t  p a s s e n g e r s  w o u ld  b e  s ta n d in g  
u p o n  th e  th r e s h o ld  o r  th e  p la t fo r m . N o r  
c o u ld  i t  b e  in fe r r e d ,  f r o m  th e  m e r e  c lo s in g  o f  
th e  d o o r ,  e ith e r  t h a t  th e r e  w a s  a  d e fe c t iv e  
fa s t e n in g  o r  t h a t  th e r e  h a d  b e e n  n e g l ig e n c e  in  
p u t t in g  th e  d o o r  o n  th e  c a t c h , f o r  th e  rea son s  

3 0 s ta te d  in  s p e a k in g  o f  th e  p la in t i f f ’s  o w n  c a r e .”

I n  th e  c a s e  a t  b a r  th e  d o o r  w a s  o p e n e d  b e ca u se  
th e  t r a in  w a s  a p p r o a c h in g  a  s ta t io n  a n d  i t  w as 
n e c e s s a r y  f o r  th e  g u a r d  t o  a n n o u n c e  th e  s ta t io n  
•ind i t  c a n n o t  b e  in fe r r e d  f r o m  th e  m e r e  c lo s in g  
o f  th e  d o o r  th a t  th e re  w a s  a  d e fe c t iv e  fa s t e n in g  o r  
l h a t  th e r e  h a d  b e e n  n e g l ig e n c e  in  p u t t in g  th e  d o o r
o n  th e  c a t c h . I n  M a ille fer t v. In terb orou g h  Rapid  
T ra n sit C o.} 98  N . Y .  S u p . 2 0 7 , th e  S u p re m e  
C o u r t  o f  N e w  Y o r k  h e l d :

40

“ F o r  th e  g u a r d  o f  a  s u b w a y  c a r , m t o  w h ich
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p a s s e n g e r s  w e r e  c o m in g  t h r o u g h  a  d o o r  o p e n e d  
o n ly  tw o -t h ir d s  o f  i t s  w id t h ,  t o  o p e n  in  it s  
f u l i  w id t h ,  w h e r e b y  a  p a s s e n g e r ,  w h o , b e in g  
c r o w d e d ,  h a d  ju s t  p u t  h is  h a n d  o n  th e  c a s in g  
o f  th e  d o o r ,  h a d  h is  f in g e r  c r u s h e d  w a s  n o t  
n e g l ig e n c e ;  i t  n o t  a p p e a r in g  t h a t  th e  g u a r d  
k n e w  o r  c o u ld  h a v e  s e e n  w h e r e  th e  p a s s e n g e r ’ s 
h a n d  w a s , a n d  th e r e  b e in g  n o t h in g  t o  s h o w  
th a t  i t  w a s  c o m m o n  f o r  p a s s e n g e r s  t o  p la c e  
t h e ir  h a n d s  o n  th e  d o o r  f o r  s u p p o r t .”

I n  th e  c a s e  a t  b a r  th e r e  is  n o  e v id e n c e  t h a t  th e  10 
c o n d u c t o r  o r  g u a r d  k n e w  t h a t  th e  p la in t i f f  w o u ld  
p u t  h is  h a n d  o n  th e  d o o r  ja m b  o r  t h a t  th e  g u a r d  
d id  n o t  p r o p e r ly  o p e n  th e  d o o r .  T h e r e  is  n o  e v i -
d en ce  th a t  th e  g u a r d  s a w  th e  p la in t i f f ’ s  h a n d  o n  
the d o o r  ja m b  s o  th a t  h e  c o u ld  w a r n  h im  t o  ta k e  i t  
a w a y , a n d  in  th e s e  r e s p e c t s  th e  c a s e  m ig h t  b e  r e -
g a rd ed  w it h in  th e  r u le  la id  d o w n  in  th e  M a i l le f e r t  
case. I n  C h risten sen  v . O regon  S h o rt L in e  R . C o ., 
(U ta h )  99  P a c .  6 7 6 ;  2 0  L . R . A .  (N .  S .)  2 5 5 , th e  
U ta h  S u p r e m e  C o u r t  s p e a k in g  t h r o u g h  F r i c k ,  J . ,  2 0  

h e ld :

“ N e g l ig e n c e  o n  th e  p a r t  o f  a  r a i l r o a d  c o m -
p a n y  w i l l  n o t  b e  in fe r r e d  f r o m  th e  m e r e  f a c t  
th a t  a  d o o r  s la m m e d  s h u t , c a t c h in g  a n d  
c r u s h in g  th e  h a n d  o f  a  p a s s e n g e r , w h o , w h ile  
a t t e m p t in g  t o  p a s s  t h r o u g h  it ,  l e f t  h is  h a n d  
o n  th e  d o o r  ja m b .”

T h is  c a s e  is  s t r o n g e r  th a n  th e  c a s e  a t  b a r ,  b e -
cau se  in  t h a t  c a s e  th e  p a s s e n g e r  w a s  a t t e m p t in g  
to  p a s s  t h r o u g h  w h i le  in  th e  c a s e  a t  b a r  th e  p la in -  3  0  
t if f  h a d  n o  r ig h t  t o  b e  le a n in g  a g a in s t  th e  d o o r  in  
q u e s t io n  w h ic h  c o u ld  n o t  b e  u s e d  e ith e r  f o r  a n  e n -
tra n ce  o r  e x it .  I n  H a n n on  v. B o s to n  E lev a ted  R y .
Co., 1 8 2  M a ss . 4 2 5 ;  65  N . E .  8 0 9 , th e  S u p r e m e  
J u d ic ia l  C o u r t  o f  M a s s a c h u s e t t s  s p e a k in g  t h r o u g h  

K n o w lto n , C . J . ,  h e l d :

“ W e  n e e d  n o t  c o n s id e r  th e  q u e s t io n  w h e th e r  
th e re  w a s  a n y  e v id e n c e  o f  d u e  c a r e  o n  th e  p a r t  
o f  th e  p la in t i f f  in  a l l o w in g  h is  f in g e r s  t o  r e s t  
a g a in s t  th e  g la s s  o f  th e  d o o r  a t  a  t im e  w h e n
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h e  k n e w  i t  w a s  a b o u t  t o  be  o p e n e d , f o r  w e  a re  
o f  o p in io n  t h a t  th e r e  w a s  n o  e v id e n c e  o f  n e g l i -
g e n c e  o n  th e  p a r t  o f  th e  d e fe n d a n t .  T o  save  
t im e  f o r  th e  m u lt i t u d e s  o f  t r a v e l in g  p e o p le ,  to  
w h o m  t im e  is  v a lu a b le ,  i t  is  n e c e s s a r y  t o  h a v e  
th e  d o o r s  r e a d y  t o  p e r m it  e x i t  a s  s o o n  a s  the 
p a s s e n g e rs  s a fe ly  c a n  b e g in  t o  p a s s  o u t . A  
l i t t le  t im e  m u s t  b e  c o n s u m e d  in  u n fa s te n in g  
a n d  o p e n in g  th e  d o o r s .  T o  h o ld  th a t  the 
g u a r d  o u t s id e  s h a l l  n o t  b e  p e r m it t e d  t o  be- 
g in  th e  p r o c e s s  u n t i l  th e  c a r s  c o m e  t o  a  c o m -
p le t e  s ta n d -s t i l l  w o u ld  im p o s e  a n  u n n e ce s s a ry  
a n d  u n r e a s o n a b le  r e s t r ic t io n ,  w h o s e  e ffe c t  
w o u ld  d e la y  p a s s e n g e r s  a n d  p r o l o n g  th e  r u n -
n in g  t im e  o f  th e  t r a in s .  O r d in a r i ly  th e re  is 
n o  r e a s o n  t o  a n t ic ip a t e  d a n g e r  f r o m  b e g in n in g  
t o  g e t  r e a d y  th e  p la c e s  o f  e x i t  w h i le  th e  t ra in  
is  in  th e  la s t  p a r t  o f  i t s  m o v e m e n t  b e fo r e  
c o m in g  t o  a  f u l l  s to p . P a s s e n g e r s  a r e  n o t  e x -
p e c te d  t o  h a v e  t h e ir  f in g e r s  in  s u c h  a  p o s i-
t io n  a s  t o  b e  e n d a n g e r e d  b y  th e  o p e n in g  o f  
th e  d o o r s  a t  s u c h  t im e s . O f  c o u r s e ,  the 

20  g u a r d  m u s t  b e  c a r e fu l  n o t  t o  o p e n  th e  ca r  
w h e n , f r o m  th e  s p e e d  o f  th e  t r a in  o r  f r o m  a n y  
o th e r  ca u s e , h e  h a s  r e a s o n  t o  a n t ic ip a t e  d a n -
g e r  t o  p a s s e n g e r s . I n  th e  p r e s e n t  c a s e  th ere  
is  n o t h in g  t o  s h o w  t h a t  h e  k n e w  th a t  th e  
p la in t i f f ’s f in g e r s  w e r e  o n  th e  g la s s .”

T h is  ca s e  is  in  p o in t  in  th a t  th e  a c c id e n t  h a p -
p e n e d  u n d e r  s o m e w h a t  s im ila r  c ir c u m s ta n c e s  fo r  
in  th e  H a n n o n  c a s e  th e  c a r  w a s  a b o u t  t o  c o m e  t o  a 
s t o p  a n d  th e  C o u r t  s a id  th a t  th e  d e fe n d a n t  Goin-

g s  p a n v  h a d  th e  r ig h t  t o  o p e n  th e  d o o r s  b e fo r e  the
fr a in  h a d  c o m e  t o  a  c o m p le t e  s to p . I t  w a s  n e ce s -
s a r y  in  th e  ca s e  a t  b a r  t o  o p e n  th e  in te r c o m -
m u n ic a t in g  d o o r  b e fo r e  th e  t r a in  c o m e  t o  a  s top  
in  o r d e r  t o  a n n o u n c e  th e  C o r t la n d t  S tr e e t  T e r -
m in a l .

I n  Cashm an v. N . Y N .  H . & H . R . C o., 201 
M a ss . 3 55 , 8 7  N . E . 570 , th e  C o u r t  h e l d :

“ I t  is  a t  le a s t  v e r y  d o u b t fu l  w h e th e r  th ere  
w a s  a n y  e v id e n c e  t o  w a r r a n t  a  f in d in g  th a t  the 

4 0  p la in t i f f  w a s  in  th e  e x e r c is e  o f  d u e  c a r e . T h ere  
w a s  c e r t a in ly  n o  e v id e n c e  t o  s h o w  th a t  th e
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o p e r a t o r  o f  th e  e le v a to r  w a s  n e g l ig e n t .  B y  
th e  p la in t i f f ’s  d ir e c t io n ,  a n d  t o  e n a b le  h e r  t o  
r e a c h  h e r  t r a in ,  h e  w a s  t r y in g  t o  m o v e  th e  
e le v a to r  q u ic k ly ,  a n d  h e  h a d  n o  r e a s o n  t o  e x -
p e c t  th a t ,  w h i le  h e  w a s  in  th e  a c t  o f  c lo s in g  
th e  d o o r ,  sh e  w o u ld  b e  p u s h e d  a n d  w o u ld  p u t  
h e r  h a n d  w h e r e  th e  d o o r  w o u ld  c lo s e  a g a in s t  
i t . ”

T h e  f o r e g o in g  ca s e s  s h o w  c o n c lu s iv e ly  t h a t  in  
th e  ca s e  a t  b a r  n o  n e g l ig e n c e  c a n  b e  im p u t e d  t o  
th e  d e fe n d a n t  m e r e ly  b e c a u s e  th e  d o o r  c lo s e d .  10 
T h ere  is  n o  e v id e n c e  t h a t  th e  g u a r d  s a w  th e  
p la in t i f f ’ s  f in g e r  o n  th e  d o o r  ja m b  s o  a s  t o  p r e v e n t  
the a c c id e n t .  T h e r e  is  n o  e v id e n c e  t h a t  th e  d o o r  
w as n o t  in  p r o p e r  c o n d i t io n  a n d  t h e r e  is  n o  e v i -
d en ce  t h a t  th e  d o o r  w a s  n o t  p r o p e r ly  fa s te n e d .
O n  th e  o th e r  h a n d , th e r e  is  e v id e n c e  t h a t  th e  d o o r  
w as  in  p e r fe c t  c o n d i t io n  th e  d a y  a f t e r  th e  a c c id e n t  
a n d  t h a t  i t  w a s  p r o p e r ly  fa s t e n e d  b y  th e  g u a r d . 
F u r th e r m o r e , th e  fu n d a m e n t a l  f a c t  u p o n  w h ic h  a l l  
su ch  ca s e s  t u r n ,  n a m e ly ,  th e  u n u s u a l  m o t io n  o r  
e x t r a o r d in a r y  je r k  o f  th e  t r a in  is  a b s o lu t e ly  la c k -
in g . W e  a r e  u n a b le  t o  p e r c e iv e  o n  w h a t  p r in c ip le  
in  r e a s o n  o r  l o g i c  th e  d e fe n d a n t  c a n  b e  h e ld  
u n d er  s u c h  c ir c u m s t a n c e s  w it h o u t  a ls o  h o ld in g  in  
e ffect t h a t  a  c o m m o n  c a r r ie r  is  a n  in s u r e r  o f  th e  
s a fe ty  o f  i t s  p a s s e n g e r s  in  a n y  e v e n t . W e  r e -
s p e c t fu l ly  s u b m it  t h a t  n o  e v id e n c e  o f  n e g l ig e n c e  

w as s h o w n  o n  th e  p a r t  o f  th e  d e fe n d a n t .

30
0 > )

Plaintiff, as a m atter o f law , was guilty  
of contributory negligence.

T h e  s ta te m e n t  o f  th e  fa c t s  s u ff ic e  h e re . T h e  
q u e s t io n  is  w h e th e r  p la in t i f f  a s  a  m a t te r  o f  la w  
w as g u i l t y  o f  c o n t r ib u t o r y  n e g l ig e n c e .  T h is  m u s t  
n e c e s s a r ily  d e p e n d  o n  th e  f a c t s  in  e a c h  ca s e . T h e  
fa c ts  in  th e  c a s e  a t  b a r  a r e  u n d is p u te d . T h e  r u le  
is w e l l  s e t t le d  t h a t  i f  i t  a p p e a r s  b y  t h e  p la in t i f f ’ s

Now Jersey State Lib,
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e v id e n c e  w h e n  h e  r e s ts  h is  c a s e  t h a t  h is  o w n  n e g l i -
g e n c e  c o n t r ib u t e d  t o  th e  in ju r y  f o r  w h ic h  h e  sues, 
i t  is  th e  d u t y  o f  th e  C o u r t  t o  n o n -s u it  h im .

N . J . E x p . C o. v. N ich ols,  3 3  N . J .  L  
4 3 4 ;

D e l., e tc ., R . Co. v. T o ffey , 3 8  N . J . L. 
5 2 5 ;

D e l., e tc ., R . Co. v . H effern , 5 7  N . J . L  

1 0  149> 154;
M a h n k en  v. B oa rd  o f  F reeh o ld ers, 62  N . 

J .  L . 4 0 4 ;

T u rn er v. H a ll, 74  I f .  J .  L . 2 1 4 ;

H o d le r  v . P u b lic  S ervice  C o ., 8 5  1ST. J . 
L . 346 .

T h e  u n d is p u t e d  f a c t s  a r e  th a t  p la in t i f f  en te re d  
th e  c e n te r  d o o r  o f  th e  c a r  a n d  w a lk e d  t o  th e  h ead  
e n d  o f  th e  c a r  a n d  s t o o d  th e r e  t h r o u g h o u t  th e  e n tire  
t r ip .  H e  d id  n o t  m a k e  a n  e f fo r t  t o  f in d  a ^ sea t in  

2 0  a n y  o f  th e  o th e r  c a r s  o f  th e  t r a in . T e s t im o n y  sh ow s 
t h a t  th e r e  w e r e  s e a ts  in  th e  o t h e r  c a r s . W h e n  the 
p la in t i f f  t o o k  th e  p o s i t i o n  n e a r  th e  in te r c o m m u n i-
c a t in g  d o o r  i t  w a s  c lo s e d  a n d  a s  th e  t r a in  a p -
p r o a c h e d  th e  C o r t la n d t  S t r e e t  T e r m in a l  th e  g u a rd  
a n n o u n c e d  th e  s ta t io n  a n d  o p e n e d  th e  d o o r  a ll 
th e  w a y  s o  t h a t  h e  m ig h t  p a s s  t h r o u g h  in t o  the 
c a r  a h e a d  a n d  a n n o u n c e  th e  s ta t io n  in  th a t  car. 
T h e  p la in t i f f  a n d  h is  s is t e r  b o t h  t e s t i f ie d  th a t  th ey  
s a w  th e  g u a r d  o p e n  th e  d o o r  a n d  s a w  h o w  i t  w as 

°  o p e n e d . T h e  p la in t i f f  a ls o  te s t i f ie d  th a t  a t  th e  
t im e  th e  t r a in  w a s  g o in g  “ ju s t  m o d e r a t e ly ;  n o t  
fa s t  o r  s lo w .”  N o t w it h s t a n d in g  th e  f a c t  th a t  the 
t r a in  w a s  g o in g  m o d e r a t e ly  a n d  t h a t  th e  p la in t if f  
s a w  th e  d o o r  o p e n e d  a n d  h o w  i t  w a s  o p e n e d  he 
v o lu n t a r i ly  a n d  d e l ib e r a t e ly  p u t  h is  h a n d  o n  th e  
d o o r  ja m b  a n d  th e n  h e  c a r e le s s ly  a n d  n e g lig e n t ly  
( f o r  i t  c a n n o t  b e  r e g a r d e d  a s  o t h e r w is e )  lo o k e d  in  
a n o t h e r  d ir e c t io n  a n d  th e n  th e  d o o r  c lo s e d  o n  h is  

4 G  fin g e r . T h e  p la in t i f f  w a s  u n q u e s t io n a b ly  g u i lty  
o f  c o n t r ib u t o r y  n e g l ig e n c e .  N o  negligen ce on
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the pa rt o f the d efen d a n t caused the pla intiff to  
put his hand on th e door. H e  c o u ld  h a v e  ju s t  a s  
w e ll p u t  h is  h a n d  o n  a n y  o th e r  p a r t  o f  th e  c a r ,  
or  h e  c o u ld  h a v e  g o n e  in t o  th e  c a r  i t s e l f  a n d  ta k e n  
h o ld  o f  o n e  o f  th e  h a n d h o ld s  p r o v id e d  in  th e  c a r  
fo r  s ta n d in g  p a s s e n g e r s . T h e  c a r  w a s  b y  n o  m e a n s  
c r o w d e d  f o r  th e  s ta n d in g  c a p a c i t y  o f  th e  c a r  w a s  
fo r t y  p e r s o n s  a n d  th e r e  w e r e  o n l y  f o u r  o r  fiv e  p e r -
sons s ta n d in g  a t  th e  t im e . I f  h e  d id  n o t  w a n t  t o  
stand  in  th e  c a r  h e  c o u ld  h a v e  g o n e  in t o  th e  o th e r  10 
ca rs  a n d  u n d o u b t e d ly  f o u n d  a  se a t . H e  v o lu n t a r i ly  
p la c e d  h im s e l f  in  a  p o s i t i o n  n e a r , n o t  th e  e n t r a n c e  
o r  e x it  d o o r s ,  b u t  c o n t ig u o u s  t o  th e  in t e r c o m m u n i-
ca t in g  d o o r .  T h e r e  is  n o  c a s e  in  p o in t  in  H e w  J e r -
sey  o n  th is  q u e s t io n . W e  h a v e  a lr e a d y  c i t e d  th e  
case  o f  G ra f v. W e s t  J e r se y  & 8 .  R . G o., 62  A t l .
333, c i t e d  b y  th is  C o u r t ,  b u t  t h a t  c a s e  o n ly  d e a ls  
w ith  th e  q u e s t io n  o f  n e g l ig e n c e  o r  n o  n e g l ig e n c e  
on  th e  p a r t  o f  th e  d e fe n d a n t  c a r r ie r .  T h e r e  a r e  
m a n y  c a s e s  l ik e  th e  G r a f  c a s e  w h e r e  t h e  C o u r t  2 0  
first c o n s id e r s  th e  q u e s t io n  o f  th e  n e g l ig e n c e  o f  
the d e fe n d a n t , a n d  c o n c lu d in g  t h a t  th e  d e fe n d a n t  
is n o t  n e g l ig e n t  u n d e r  th e  c ir c u m s t a n c e s  s u c h  a s  
e x is t  in  th e  c a s e  a t  b a r ,  f in d  i t  n e c e s s a r y  t o  d e c id e  
w h eth er  th e  p la in t i f f  is  g u i l t y  o f  c o n t r ib u t o r y  n e g -
lig en ce . S u c h  c a s e s  a r e  C ashm an v. N . Y . ,  N . S .
& H . R . C o ., 2 0 1  M a s s . 3 5 5 ;  8 7  N . E . 57 0 , a n d  
H annon v. B o s to n  E lev a ted  R y . C o ., 1 8 2  M a s s .,
4 2 5 ; 65 N . E .  8 0 9 . I n  th e  f ir s t  c a s e  th e  C o u r t  ^  
sa id  “ I t  is  a t  le a s t  v e r y  d o u b t fu l  w h e th e r  th e r e  
w as a n y  e v id e n c e  t o  w a r r a n t  th e  f in d in g  t h a t  th e  
p la in t if f  w a s  in  th e  e x e r c is e  o f  d u e  c a r e . T h e r e  
w as c e r ta in ly  n o  e v id e n c e  t o  s h o w  th a t  th e  o p e r a -
to r  o f  th e  e le v a to r  w a s  n e g l ig e n t .”  I n  th e  s e c o n d  
case  c it e d  th e  C o u r t  s a id , “ W e  n e e d  n o t  c o n s id e r  
the q u e s t io n  w h e th e r  th e r e  w a s  a n y  e v id e n c e  o f  
d u e  ca r e  o n  th e  p a r t  o f  th e  p la in t i f f  in  a l lo w in g  
h is  f in g e rs  t o  r e s t  a g a in s t  th e  g la s s  o f  th e  d o o r  a t  
a t im e  w h e n  h e  k n e w  i t  w a s  a b o u t  t o  b e  o p e n e d , 4  ^  
fo r  w e  a re  o f  o p in io n  th a t  th e r e  w a s  n o  e v id e n c e  o f  

n e g lig e n ce  o n  th e  p a r t  o f  th e  d e fe n d a n t .
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H o w e v e r ,  T h o m p s o n  in  h is  C o m m e n ta r ie s  o n  th e  
L a w  o f  N e g l ig e n c e ,  Y o l .  3 , S e c . 2 9 7 8 , c it e s  s e v e ra l 
c a s e s  f o r  “ th e  p r o p o s i t i o n  th a t  a  p a s s e n g e r  w h o  
v o lu n t a r i ly  p la c e s  h is  h a n d  in  th e  ja m b  o f  th e  d o o r  
o f  a  r a i lw a y  c a r r ia g e ,  is  g u i l t y  o f  c o n t r ib u t o r y  
n e g l ig e n c e ,  w h ic h  w i l l  p r e v e n t  a  r e c o v e r y  o f  
d a m a g e s , in  c a s e  h is  h a n d  is  c r u s h e d  b y  th e  c lo s -
in g  o f  th e  d o o r . ”  T h e  f o r e g o in g  q u o t a t io n  is 
T h o m p s o n ’s s u m m a r y  o f  th e  ca s e s  w h ic h  h e  c ites , 

1 0  w h ic h  ca s e s  a r e  a s  f o l l o w s :

R ich a rd son  v. M etrop olita n  R . C o ., 3 7  L. 
J .  (C .  P . )  3 0 0 ;

M u r p h y  v . A tla n ta , etc ., R . C o ., 8 9  G a., 
8 3 2 ;  1 5  S . E .  7 7 4 ;

T exa s, etc ., R . C o. v . O verall, 8 2  T e x . 2 4 7 ; 
1 8  S . W .  142 .

C u th m a n  v. M a n h a tta n  R . C o ., 53  N . Y .
S ., 1 3 9 ;

20  B rin eg er  v. L o u isv ille  & N . R . C o. ( K y . ) ,
72  S . W . ,  783 .

I n  R ich a rd son  v. M etro p o lita n  R y . C o ., 3 7  L . J. 

(C .  P . ) ,  3 0 0 , su pra , a n  E n g l is h  ca s e , th e  C o u rt  

h e ld :

“ T h e  p la in t i f f ,  a  p a s s e n g e r , a f t e r  g e t t in g  
in t o  a  c a r r ia g e  o f  a  t r a in  o n  th e  d e fe n d a n ts ’ 
r a i lw a y ,  l e f t  h is  h a n d  f o r  a b o u t  h a l f  a  m in u te  
o n  th e  d o o r  j a m b ;  th e  d e fe n d a n t s ’ g u a rd , 
a f t e r  c r y in g  o u t  t o  th e  p a s s e n g e r s  t o  ta k e  

3 0  t h e ir  p la c e s ,  s h u t  th e  d o o r s  o f  th e  c a r r ia g e s  o f  
th e  t r a in ,  a n d  n o t  s e e in g  th e  p la in t i f f ’ s h a n d , 
in ju r e d  h is  th u m b  in  s h u t t in g  th e  d o o r — H e ld , 
d is t in g u is h in g  th e  c a s e  f r o m  F o rd h a m  v. The 
L o n d o n , B rig h ton  and S ou th  C oa st R a ilw a y  
C om p a n y  ( 1 ) ,  t h a t  th e r e  w a s  n o  e v id e n c e  o f  
n e g l ig e n c e  b y  th e  d e fe n d a n ts ,  a n d  t h a t  th ere  
w a s  e v id e n c e  o f  n e g l ig e n c e  b y  th e  p la in t i f f . ”

I n  C u th m a n  v . M a n h a tta n  R y . C o ., 53  N . Y . S., 
139 , su pra , th e  S u p r e m e  C o u r t  o f  N e w  Y o r k , 

4 0  s p e a k in g  t h r o u g h  M c A d a m , J . ,  h e ld :
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« T h e  p la in t i f f ,  a  y o u n g  w o m a n  o f  2 4 , a  
m u s ic  te a c h e r ,  w a s  a  p a s s e n g e r  o n  o n e  o f  th e  
d e fe n d a n t ’ s d o w n t o w n  t r a in s  o n  F e b r u a r y  9,
1 8 9 4 . S h e  b o a r d e d  th e  t r a in  a t  1 2 5 th  S tr e e t , 
a n d  h e r  d e s t in a t io n  w a s  5 3 r d  S tr e e t . O n  e n  
t e r in g ,  sh e  t o o k  a  s e a t  in  th e  c e n te r  o f  th e  ^ar.
W h e n  n e a r  5 3 r d  S tr e e t , sh e  c h a n g e d  h e r  s e a t  
f o r  o n e  n e x t  t o  th e  f r o n t  d o o r  o f  th e  c a r .  A s  
th e  t r a in  w a s  a p p r o a c h in g  th e  s ta t io n , th e  
g u a r d  o p e n e d  th e  d o o r ,  c a l le d  o u t  th e  s ta t io n , 
a n d  c lo s e d  th e  d o o r  a g a in . B e f o r e  th e  t r a in  1<) 
s to p p e d , p la in t i f f  g o t  u p , o p e n e d  th e  d o o r ,  a n d  
s t e p p e d  o n  th e  f r o n t  p la t fo r m . • T h e  c a r  th e n  
c a m e  t o  a  f u l l  s t o p  w it h  a  j e r k j  a n d , t o  s te a d y  
h e r s e l f ,  th e  p la in t i f f  p la c e d  h e r  h a n d  o n  th e  
d o o r  ja m b , a n d  a t  th e  s a m e  in s t a n t  th e  d o o r  
f le w  b a c k , a n d  s la m m e d  th e  p la in t i f f ’ s w r is t ,  
d o in g  th e  d a m a g e  c o m p la in e d  o f .  T h e r e  w as  
n o  e v id e n c e  t h a t  th e  m a n n e r  o f  s t o p p in g  th e  
t r a in  w a s  u n u s u a l,  o r  th a t  i t  c o u ld  h a v e  b e e n  
d o n e  w it h  g r e a t e r  s a fe t y  t o  p a s s e n g e r s . T h e  
c o m p la in t  c h a r g e s  t h a t  th e  c o n d i t io n  o f  th e  
d o o r  w a s  im p e r fe c t ,  a n d  t h a t  th e  g u a r d  w a s  20 
g u i l t y  o f  n e g l ig e n c e .  T h e r e  w a s  n o  p r o o f  o f  
d e fe c t iv e  c o n s t r u c t io n ,  a n d  n o n e  o f  n e g l i -
g e n c e  o th e r  t h a n  m ig h t  b e  in fe r r e d  f r o m  th e  
fa c t s .  U p o n  th e  c o n c lu s io n  o f  th e  ca s e , p la in -
t i f f  w a s  n o n s u it e d  o n  th e  g r o u n d  t h a t  n o  
c a u s e  o f  a c t io n  h a d  b e e n  e s ta b lis h e d , a n d  
s h e  n o w  m o v e s  f o r  a  n e w  t r ia l .  I t  w o u ld  
b e  d i f f i c u lt  t o  s u s ta in  a  f in d in g  t h a t  th e  p la in -
t i f f  w a s  f r e e  f r o m  fa u lt .  S h e  w a s  s e a te d  n e a r  
th e  f r o n t  o f  th e  c a r ,  a n d  s h e  m ig h t  h a v e  r e -
t a in e d  h e r  s e a t  u n t i l  th e  t r a in  c a m e  t o  a  c o m - 
p le t e  s ta n d s t i l l .  I n s t e a d  o f  d o in g  th is , sh e  
v o lu n t a r i ly  o p e n e d  th e  d o o r ,  g o t  u p o n  th e  
p la t fo r m ,  a n d  e x p o s e d  h e r s e l f  t o  t h e  d a n g e r  
s h e  e n c o u n te r e d . T h e  p la in t i f f  k n e w  w h e n  
sh e o p e n e d  th e  d o o r  a n d  t o o k  h e r  p o s i t io n  
u p o n  th e  p la t fo r m , t h a t  th e  c a r  w o u ld  s to p  
a t  th e  5 3 d  S t r e e t  s ta t io n . I t  s t o p p e d  th e re , 
a s  c a r s  u s u a l ly  s to p . T h e  s la m m in g  o f  th e  
d o o r  w h ic h  th e  p la in t i f f  h a d  l e f t  u n fa s te n e d , 
w a s  a n  in c id e n t  o f  th e  s t o p p a g e  o f  th e  c a r , 
w h ic h  m ig h t  r e a s o n a b ly  h a v e  b e e n  a n t i c i -
p a te d  b y  th e  p la in t i f f ,  a n d  s h o u ld  h a v e  b e e n  40  
g u a r d e d  a g a in s t  b y  h e r .”
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I n  B rin eg er  v. L ou isv ille  & N . R . Co. ( K y . ) ,  72 
S . W .,  783 , su pra , w h e r e  p la in t i f f ,  w h i le  o n  a 
t r a in  a p p r o a c h in g  a  s ta t io n , s t o o d  in  th e  op en  

d o o r  w it h  h is  h a n d  o n  th e  c a s in g , w h e r e  i t  w as 
in ju r e d  a s  a  p a s s e n g e r  p u s h e d  th e  d o o r  shut, 

w h e n  th e  b r a k e m a n , w h o  d id  n o t  see  p la in t i f f ’s 
p o s i t io n ,  c a l le d  o u t  t o  s h u t  th e  d o o r ,  i t  w a s  h e ld  
th a t  th e  p la in t i f f  w a s  g u i l t y  o f  c o n t r ib u t o r y  n e g -
l ig e n c e ,  b a r r in g  r e c o v e r y .

1 0  I n  T exa s & P a cific R y . Co. v. O vera ll, 82  T ex ., 

2 4 7 ;  18  S . W .,  142 , supra , th e  S u p r e m e  C o u r t  o f  
T e x a s , s p e a k in g  t h r o u g h  G a in e s , A .  J . ,  h e l d :

“ T h e  a p p e l le e  w a s  a  p a s s e n g e r  o n  th e  tra in  
o f  th e  a p p e l la n t  r a i lw a y  c o m p a n y . T h e  tra in  
h a v in g  s t o p p e d  a t  a  s ta t io n , a n d  th e  d o o r  o f  
th e  c a r  in  w h ic h  h e  h a d  b e e n  r id in g  b e in g  
o p e n e d  a n d  fa s te n e d , h e  t o o k  p o s i t io n  o n  the 
p la t f o r m  w it h  h is  h a n d  r e s t in g  u p o n  th e  ja m b  
u p o n  w h ic h  th e  d o o r  w a s  s w u n g  a n d  w ith  h is 

2 0  l i t t l e  f in g e r  in s id e  th e  c le a t  a g a in s t  w h ich  
th e  d o o r  f it t e d  w h e n  c lo s e d . A s  h e  testified , 
w h i le  s t a n d in g  in  t h a t  p o s i t io n  a  b ra k e m a n  
e n te r e d  th e  c a r  a n d  s u d d e n ly  c lo s e d  th e  d oor . 
T h e  e n d  o f  h is  f in g e r  w a s  c a u g h t  b e tw e e n  the 
d o o r  a n d  c le a t  a n d  w a s  in ju r e d .  T h e  brak e- 
m a n  d e n ie d  t h a t  h e  s h u t  th e  d o o r ,  a n d  te s t i-
f ie d  t h a t  i t  w a s  c lo s e d  b y  a  w o m a n , w h o  d id  
i t  in  o r d e r  t o  e n te r  th e  w a t e r  c lo s e t .  T h e 
a p p e l le e  a ls o  te s t i f ie d , ‘ T h e  m a n  w h o  sh u t the 
d o o r  c o u ld  see  m e  a n d  see  w h e r e  m y  h an d  
w a s  w h e n  h e  s h u t  th e  d o o r . ’

3 0  “ T h e  a p p e l le e  h a v in g  o b t a in e d  a  v e rd ic t
a n d  ju d g m e n t  u p o n  th e  f a c t s  a s  s ta te d , the 
a p p e l la n t  m a d e  a  m o t io n  f o r  a  n e w  tr ia l, 
w h ic h  w a s  o v e r r u le d .

“ O n e  g r o u n d  o f  th e  m o t io n  w a s  th a t  the 
p la in t i f f  w a s  n e g l ig e n t  a n d  t h a t  h is  n e g li-
g e n c e  c o n t r ib u t e d  t o  th e  in ju r y .  A n o th e r  w as, 
t h a t  th e  e v id e n c e  d id  n o t  s h o w  n e g lig e n c e  on  
p a r t  o f  t h e  c o m p a n y . T h e s e  q u e s t io n s  are 
n o w  p r e s e n te d  t o  u s  b y  p r o p e r  a ss ig n m e n ts .

“ I t  se e m s  t o  u s  t h a t  th e  a c t  o f  th e  d e fe n d - 
4 0  a n t  in  p la c in g  h is  h a n d  in  s u c h  a  p o s it io n  

u p o n  th e  ja m b  o f  th e  d o o r  t h a t  i t  w o u ld  cer-
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t a in ly  b e  in ju r e d  b y  a n y  o n e  c lo s in g  th e  d o o r  
w a s  a n  a c t  o f  n e g l ig e n c e .  T h e  d o o r ,  th o u g h  
‘ s e c u r e ly  fa s t e n e d , ’ w a s  c a p a b le  o f  b e in g  s u d -
d e n ly  c lo s e d ,  a n d  w a s  l ik e ly  t o  b e  c lo s e d  b y  
e ith e r  p a s s e n g e r s  o r  e m p lo y e s  o f  th e  c o m -
p a n y , a n d  e s p e c ia l ly  b y  p e r s o n s  w h o  d e s ir e d  
t o  e n te r  th e  w a te r  c lo s e t  o f  th e  c a r .”

I n  M u r p h y  v . T he A tla n ta  & W e s t  P o in t R . G o.,
89 G a ., 83 2 , su pra , th e  f a c t s  a s  s ta te d  b y  th e  C o u r t  

w e re  a s  f o l l o w s :  1G

“ T h e  p la in t i f f  s u e d  f o r  d a m a g e s , a n d  w a s  
n o n s u it e d . H is  t e s t im o n y  m a k e s  th e  f o l l o w -
in g  c a s e :  H e  b o u g h t  a  f ir s t -c la s s  t i c k e t  f o r  
th e  u s u a l  fa r e ,  a n d  b o a r d e d  th e  d e fe n d a n t ’ s 
p a s s e n g e r  t r a in .  'H e  w e n t  in t o  th e  f ir s t -c la s s  
c a r  a n d  lo o k e d  t h r o u g h  i t  f o r  a  se a t , a n d  
a s k e d  s e v e r a l  i f  h e  c o u ld  ta k e  a  s e a t  b y  th e m .
E a c h  o n e  r e p l ie d  th e  s e a ts  w e r e  ta k e n . 
S e v e r a l  s e a ts  w e r e  o c c u p ie d  b y  d r u m m e r s  a n d  
o th e r s  b y  t h e ir  lu g g a g e . H e  t o o k  a  s ta n d  in  
th e  a is le  n e a r  th e  w a t e r  c lo s e t ,  b r a c e d  h is  20 
l e f t  h a n d  o n  th e  d o o r  o f  th e  c lo s e t ,  a n d  
c a u g h t  h o ld  o f  th e  a r m  o f  th e  s e a t  o n  th e  
o p p o s i t e  s id e  w it h  h is  r ig h t  h a n d , t o  s te a d y  
h im s e l f  a n d  p r e v e n t  th e  m o t io n  o f  th e  c a r s  
f r o m  t h r o w in g  h im  d o w n . H e  g a v e  th e  c o n -
d u c t o r  th e  t ic k e t .  H e  d id  n o t  a s k  th e  c o n -
d u c t o r  f o r  a  se a t , b u t  B a k e r , w h o  b o a r d e d  
th e  t r a in  a t  th e  s a m e  s t a t io n  w it h  h im , 
a s k e d  th e  c o n d u c t o r  f o r  s e a ts  f o r  b o t h  o f  
th e m  ( t h e y  w e r e  s ta n d in g  t o g e t h e r )  ; a n d  
th e  c o n d u c t o r  s a id  h e  w o u ld  t r y  t o  g e t  th e m  
sea ts . T h e  p la in t i f f  s a w  n o t h in g  m o r e  o f  3 0 
h im . A f t e r  t r a v e l in g  a b o u t  s e v e n  m ile s  t o  
th e  n e x t  s t a t io n  th e  t r a in  s to p p e d , a n d  p la in -
t i f f  w e n t  in t o  th e  n e x t  c o a c h  t o  g e t  a  sea t , 
a n d  f in d in g  n o n e  v a c a n t ;  a t  o n c e  r e tu r n e d  
in t o  th e  f ir s t -c la s s  c o a c h  a n d  r e s u m e d  h is  
s ta n d  a s  b e fo r e .  T h e  t r a in  a g a in  m o v e d , a n d  
a f t e r  g o in g  a b o u t  h a l f  a  m ile , th e  d e fe n d -
a n t ’ s f la g m a n  c a m e  t h r o u g h  th e  c a r ,  a p -
p r o a c h in g  th e  p la in t i f f  f r o m  b e h in d , a n d  s u d -
d e n ly  o p e n e d  th e  d o o r  o f  th e  c lo s e t  a n d  
lo o k e d  in . T h e  p la in t i f f  w a s  s ta n d in g  t a lk in g



3 0

t o  B a k e r . A s  th e  d o o r  o p e n e d  h is  f in g ers  
im m e d ia t e ly  s l ip p e d  in t o  th e  c r e v ic e  n e x t  to  
th e  h in g e s , a n d  th e  f la g m a n  s u d d e n ly  c lo s e d  
th e  d o o r  b e fo r e  p la in t i f f  h a d  t im e  t o  rem ov e  
h is  h a n d , c a t c h in g  h is  m id d le  a n d  t h ir d  fin -
g e r s  b e tw e e n  th e  s h u t te r  a n d  f a c in g  a n d  
c r u s h in g  th e m . H e  d id  n o t  k n o w  th e  fin g ers  
w e r e  in  t i l l  t h e y  w e r e  c r u s h e d , i t  w a s  so 
s u d d e n .”

T h e  S u p r e m e  C o u r t  o f  G e o r g ia  h e l d :
10

“ U n d e r  th e  fa c t s  d is c lo s e d  b y  th e  e v id e n ce  
in  th is  ca s e , i t  a p p e a r s  t o  th e  s a t is fa c t io n  o f  
a  m a jo r i t y  o f  t h is  c o u r t  t h a t  th e  in ju r y  re -
c e iv e d  b y  th e  p la in t i f f  r e s u lt e d  f r o m  a  m ere  
a c c id e n t ,  a n d  w a s  n o t  d u e  t o  a n y  n e g lig e n c e  
o n  th e  p a r t  o f  th e  r a i l r o a d  c o m p a n y  o r  its  
s e rv a n ts . T h e  p r e s u m p t io n  o f  n e g lig e n c e  
w h ic h  th e  la w  r a is e s  a g a in s t  th e  c o m p a n y  
w a s  r e b u t t e d  b y  th e  e v id e n c e  in t r o d u c e d  b y  
th e  p la in t i f f  h im s e l f ,  a n d  th e  C o u r t  th e re -
f o r e  d id  n o t  e r r  in  g r a n t in g  a  n o n s u it .

20  “ J u d g m e n t  a f f ir m e d .”

T h e r e  a r e  s e v e r a l  ca s e s  in  w h ic h  th e  c o u r t s  have 
h e ld  t h a t  s u c h  a  h a p p e n in g  is  a  p u r e  a c c id e n t .  A  

c a s e  o f  th is  c h a r a c t e r  c a m e  b e fo r e  th e  H o u s e  o f  
L o r d s ,  th e  fa c t s  o f  w h ic h  w e r e  t h e s e :

T h e  p la in t i f f  w a s  a  p a s s e n g e r  o n  th e  d e fe n d a n ts ’ 
r a i lw a y ,  th e  c a r r ia g e  in  w h ic h  h e  r o d e  b e in g  o v e r -

lo a d e d .  W h e n  th e  t r a in  a r r iv e d  a t  a  ce r ta in  
s ta t io n , th e  d o o r  w a s  o p e n e d  b y  p e o p le  f r o m  the 

30  o u t s id e ,  w h o  e n d e a v o r e d  t o  c r o w d  t h e ir  w a y  in. 
T h e  p la in t i f f  v o lu n t a r y  a r o s e , o r  p a r t ly  arose  
f r o m  h is  s e a t  t o  p u s h  th e s e  p e r s o n s  b a ck . T h e 

t r a in  h a p p e n e d  t o  m o v e  o n . T h e  p la in t i f f  w as 
je r k e d  f o r w a r d ,  a n d  p u t  h is  h a n d  o n  th e  h in g e  
o f  th e  c a r r ia g e  d o o r  a t  th e  v e r y  m o m e n t  th e  d o o r  
w a s  in  c o u r s e  o f  b e in g  s h u t  b y  th e  p o r te r ,  in  c o n -

s e q u e n c e  o f  w h ic h  th e  p la in t i f f ’ s th u m b  w a s  in -

ju r e d .  I t  w a s  n o t  p r o v e d  t h a t  th e  p o r t e r  saw  
th e  p la in t i f f  f a l l  f o r w a r d  o r  c o u ld  h a v e  p re v e n te d  

40  th e  a c c id e n t .  I t  w a s  t h e r e fo r e  h e ld  th a t  w h a t
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h a p p e n e d  w a s  a  p u r e  a c c id e n t  a n d  t h a t  th e  d e -

fe n d a n ts  w e r e  n o t  r e s p o n s ib le .  M etro p o lita n  R .

Co. v. J a ck son  L . R .,  3  A p p .  C a s ., 1 9 3 ;  s. c. L . R .
10 C. P .,  4 9 . A l s o  in  th e  c a s e  o f  H a rd w ick  v. 

Georgia, etc ., Co. ( G a . ) ,  11  8 . E .,  8 3 2 , w h e r e  a  
p la in t if f  w e n t  t o  th e  c a r  d o o r  w h ic h  h a d  b e e n  l e f t  
op en  b y  th e  c o n d u c t o r  a n d  p la c e d  h is  h a n d  

a g a in s t  th e  f r a m e  t o  s t e a d y  h im s e l f  a s  th e  d o o r  
w as s w u n g  s h u t  b y  a  s u d d e n  s t o p p in g  o f  th e  
tra in , i t  w a s  h e ld  t h a t  th e  in ju r y  w a s  a  p u r e ly  10 
a c c id e n ta l  o n e  f o r  w h ic h  th e  c o m p a n y  w a s  n o t  

lia b le .

I n  M a d d ox  v. L on d on  C. & D . R . C o ., 3 8  L . T .

N. S ., 4 5 8 , w h e r e  th e  p la in t i f f  w a s  c o m p le t e ly  
in s id e  th e  d o o r  w h e n  a  s e r v a n t  o f  th e  c o m p a n y  
c lo s e d  it , c a t c h in g  h is  th u m b  in  th e  h in g e , i t  w a s  
h e ld  th a t  th e r e  w a s  n o  e v id e n c e  o f  n e g l ig e n c e .

See a ls o  B en so n  v . F u rn ess  R . C o ., 88 L .  T .  N . S .,
268, a n d  D r u r y  v . N o rth  E a stern  R . C o ., 2  K .  B .,  20 
3 2 2 ; 84  L . T . N . S ., 6 58 , t o  th e  s a m e  e f fe c t .

I t  is  c le a r  f r o m  th e s e  c a s e s  t h a t  th e  p la in t i f f  in  
th e  ca s e  a t  b a r  w a s  g u i l t y  o f  c o n t r ib u t o r y  n e g l i -
g en ce  a s  a  m a t t e r  o f  la w . T h e  p la in t i f f  te s t if ie d  

th a t th e  t r a in  w a s  g o in g  m o d e r a t e ly  a n d  t h a t  In ' 
saw  th e  d o o r  o p e n e d  b y  th e  g u a r d , a n d  t h a t  a f t e r  
it  w a s  o p e n e d  h e  v o lu n t a r i ly  a n d  d e l ib e r a t e ly  p u t  

h is  h a n d  o n  th e  d o o r  ja m b  w h ic h  h e  k n e w  t o  b e  
th e  d o o r  ja m b , a n d  t h e n  w it h o u t  a n y  fu r t h e r  r e -
g a rd  f o r  h is  s a fe ty ,  l o o k e d  in  a n o th e r  d ir e c t io n .

A s  te s t if ie d  t o  b y  th e  p la in t i f f ’ s s is te r , “ n o  h u m a n  
b e in g  c lo s e d  th e  d o o r ” — i t  c l o s e d  i t s e l f .  T he  

plaintiff w as in  a p osition  w h ere he had no rig h t  
to be and he had no rig h t to  have his hand on the  
door jam b. T he d oor in  qu estion  w a s n o t an  
entrance or ex it d oor, bu t an in tercom m u n ica tin g  

door leading fr o m  one car o f  the train  to  another.

H e did n ot in ten d  to  u se it  fo r  such  p u rp ose  fo r  

he him self testified  th at he m ade no effort, and  

intended to m ake no effort to find a seat in  a n y



3 2

o f  the oth er cars. T h e  la c k  o f  a u t h o r i t y  in  N ew  

J e r s e y  o n  t h is  p o in t  is  d u e  n o  d o u b t  t o  th e  fa c t  

t h a t  J e r s e y m e n  a r e  n o t  in  th e  h a b it  o f  n e g li -
g e n t ly  a n d  c a r e le s s ly  p u t t in g  t h e ir  h a n d s  o n  the 

d o o r  ja m b  o f  a c a r  w h e n  t h e y  k n o w  i t  is  a  d o o r  

ja m b  a n d  see  th e  d o o r  o p e n e d  a n d  th e n  a ft e r w a r d  
b r in g  s u it  f o r  d a m a g e s  f o r  th e  in ju r y  so  su sta in ed . 
W e  s u b m it  t h a t  p la in t i f f  w a s  c le a r ly  g u i l t y  o f  

c o n t r ib u t o r y  n e g l ig e n c e ,  a s  a  m a t t e r  o f  la w , in  
10 p la c in g  h is  h a n d  o n  th e  d o o r  ja m b  u n d e r  th e  c ir -

c u m s ta n c e s  t e s t i f ie d  t o  b y  h im . T h e  T r ia l  C o u rt  

s h o u ld  h a v e  n o n s u it e d  th e  p la in t i f f  o r  a t  th e  c lo se  
o f  th e  d e fe n d a n t ’ s c a s e  s h o u ld  h a v e  d ir e c t e d  a  ver-
d i c t  in  f a v o r  o f  th e  d e fe n d a n t .  T h e re  w a s  n o  need  
o f  th e  p la in t i f f  u s in g  th e  d o o r  ja m b  a s  a  h a n d -

h o ld  f o r  th e  d e fe n d a n t ’ s c a r s  a r e  so  c o n s tr u c te d  
th a t  th e  p la in t i f f  c o u ld  h a v e  s u p p o r t e d  h im s e l f  by  
g r a s p in g  th e  h o r iz o n t a l  b a r s  p la c e d  o n  e a ch  side 

o f  th e  in t e r c o m m u n ic a t in g  d o o r  a n d  th u s  p r o -
t e c t e d  h im s e l f  o r  h e  c o u ld  h a v e  s t o o d  in  th e  car  

p r o p e r  a n d  s e c u r e d  a  h o ld  o n  th e  p e r p e n d ic u la r  
h a n d h o ld s  w h ic h  a r e  th e r e  p r o v id e d .  A l s o  there  
w e r e  o t h e r  m e a n s  o f  s u p p o r t  w i t h in  r e a c h in g  d is -

t a n c e  a n d  th e r e  w a s  n o  o c c a s io n  f o r  th e  p la in t if f  
t o  s e le c t  th e  d o o r  ja m b  a s  th e  p la c e  t o  s u p p o r t  
h im s e lf .  F u r t h e r m o r e ,  n o  e x t r a o r d in a r y  je r k  o f  
th e  t r a in  c o m p e l le d  h im  t o  h o ld  o n  t o  s o m e th in g  
f o r  h e  t e s t i f ie d  t h a t  a s  s o o n  a s  th e  d o o r  w as 

3 0  o p e n e d , w h i le  th e  t r a in  w a s  m o v in g  a t  a  m o d e r -
a te  r a te  o f  s p e e d , h e  p u t  h is  h a n d  o n  th e  d o o r  

ja m b  f o r  s u p p o r t .  T h e r e  b e in g  n o  je r k  o r  u n -

u s u a l  m o t io n ,  h e  c o u ld  h a v e  ju s t  a s  w e l l  p u t  h is 
h a n d  o n  th e  h o r iz o n t a l  b a r s  p r o v id e d  f o r  th a t 

p u r p o s e ,  o r  h e  c o u ld  h a v e  w a lk e d  in t o  th e  ca r  
w it h o u t  a n y  d i f f i c u lt y  a n d  s e c u r e d  a  h o ld  o n  the 
p e r p e n d ic u la r  b a r s .

40
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( 5)
Comments on Suprem e Court Opinion.

T h e  S u p r e m e  C o u r t  in  i t s  o p in io n  s a id  “ th e  

p la in t i f f ’ s c a s e  s h o w s  t h a t  h e  w a s  a  p a s s e n g e r  o n  
the d e fe n d a n t ’ s  c a r ;  t h a t  th e  c a r  w a s  so  c r o w d e d  

th a t th e r e  w e r e  n o  s e a ts  t o  b e  h a d  a n d  h e  w a s  

s ta n d in g  n e a r  th e  d o o r . ”

T h is  is  a l l  t h a t  t h a t  C o u r t  s a id  a b o u t  t h e  p la in -  10 
t if f ’ s p o s i t i o n  a t  th e  t im e  o f  th e  a c c id e n t .  T h is  
r e c ita l  o f  th e  e v id e n c e  lo s e s  s ig h t  o f  th e  f a c t  t h a t  
th ere  w e r e  o n ly  fiv e  p e o p le  s ta n d in g  in  a  c a r  in  
w h ich  f o r t y  p e o p le  c o u ld  s ta n d , a n d  t h a t  i f  p la in -

t iff  h a d  g o n e  in t o  t h e  c a r  h e  c o u ld  h a v e  ta k e n  
h o ld  o f  o n e  o f  th e  h a n d h o ld s  t h e r e in  p r o v id e d  f o r  
s ta n d in g  p a s s e n g e r s ;  a ls o  i f  h e  d id  n o t  w a n t  t o  
s ta n d  h e  c o u ld  h a v e  g o n e  in t o  th e  o th e r  c a r s  a n d  
se cu re d  a  sea t. P la in tiff h im self testified  that he 2 ( )  

entered b y  the cen ter  d oor, and w a lked  all the  
ivay through the car to the end and d elibera tely  

stood near the in tercom m u n ica tin g  d oor .

T h e  S u p r e m e  C o u r t  fu r t h e r  s a i d :

“ W e  t h in k  i t  m a y  b e  p r o p e r ly  in f e r r e d  f r o m  
th e  t e s t im o n y  t h a t  u n le s s  fa s te n e d , th e  d o o r  
w a s  l ia b le  t o  c lo s e  w h e n  th e  c a r  w a s  r u n n in g  
a r o u n d  th e  c u r v e  e v e n  i f  th e r e  w a s  n o  u n -
u s u a l  lu r c h ,  a n d  t h a t  t o  p r e v e n t  t h is  th e  d e -
fe n d a n t  c o m p a n y  h a d  p r o v id e d  th e  c a r  w ith  
a  lo c k  o r  c a t c h  t o  h o ld  th e  d o o r  in  p l a c e ; a n d  
th a t  t h is  a c c id e n t  o c c u r r e d  b e c a u s e  th e  g u a r d  
n e g le c t e d  t o  p r o p e r ly  fa s t e n  th e  d o o r . ”

T h e re  is  n o  e v id e n c e  t h a t  “ th e  g u a r d  n e g le c t e d  

to  p r o p e r ly  fa s t e n  th e  d o o r . ”  T h e  g u a r d  s a id  h e  

o p e n e d  i t  a l l  th e  w a y , a n d  i f  i t  w a s  o p e n e d  a l l  
th e  w a y  th e  l o c k  o r  c a t c h  w i l l  w o r k  a u t o m a t ic -

a lly  a n d  h o ld  th e  d o o r .  T h e  p la in t i f f  w h o  s a w  
the g u a r d  o p e n  th e  d o o r  d id  n o t  t e s t i f y  t h a t  i t  
w as n o t  o p e n e d  a l l  th e  w a y . T h e  p l a i n t i f f s  s is te r  40 
a lso  s a w  th e  g u a r d  o p e n  th e  d o o r ,  b u t  d id  n o t  

te s t i fy  th a t  i t  w a s  n o t  o p e n e d  a l l  th e  w a y . I t  
fo llo w s , th e r e fo r e ,  t h a t  in  th e  a b s e n c e  o f  e v id e n c e
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th a t  th e  d o o r  w a s  n o t  o p e n e d  a l l  th e  w a y  the 

c o n c lu s io n  c a n n o t  b e  d r a w n  f r o m  th e  m e r e  c lo s -
in g  o f  th e  d o o r  f r o m  a n  o r d in a r y  je r k  th a t  i t  w as 
n o t  p r o p e r ly  o p e n e d .

T h e  S u p r e m e  C o u r t  fu r t h e r  s a id :

“ W e  th in k  th e  ca s e  w a s  o p e n e d  t o  a  fin d in g  
th a t  th e  n e g l ig e n c e  o f  th e  d e fe n d a n t  w a s  in  
f a i l in g  t o  t h r o w  th e  d o o r  f a r  e n o u g h  o p e n  so 
th a t  th e  lo c k  w o u ld  h o ld  i t  in  p la c e  * * * ”

i °  . ■ .
T h is  c o n c lu s io n  l ik e w is e  is  o p e n  t o  th e  sam e 

c r i t i c i s m  a s  th e  p r e v io u s  q u o ta t io n .  S u c h  a  fin d -
in g  c a n n o t  be  p r e d ic a t e d  o n  th e  m e r e  c lo s in g  o f  
th e  d o o r  w h e n  a n y  o n e  o f  s e v e r a l  c a u s e s  m ig h t  re-
s u lt  in  th e  c lo s in g  o f  th e  d o o r .  T h e re  m u s t  be 
s o m e th in g  m o r e  th a n  th e  m e re  c lo s in g  o f  th e  d oor  
t o  c h a r g e  th e  d e fe n d a n t  w ith  n e g lig e n c e . T h ere  
is  n o  e v id e n c e  th a t  th e  d o o r  w a s  n o t  o p e n e d  all 
th e  w a y , a n d  in  th e  a b s e n ce  o f  s u ch  e v id e n c e  such 

a o  f a c t  c a n n o t  b e  a ssu m e d .

O n  th e  q u e s t io n  o f  c o n t r ib u t o r y  n e g lig e n c e  o f  
th e  p la in t i f f ,  th e  S u p r e m e  C o u r t  s a i d :

“ T o  t h is  ( t h e  c h a r g e  o f  c o n t r ib u t o r y  n e g li-
g e n c e )  w e  c a n n o t  a c c e d e , f o r  a c c o r d in g  t o  the 
p l a i n t i f f ^  c a s e  th e  c a r  w a s  c r o w d e d  w ith  p a s -
s e n g e r s  a n d  h e  tv a s  r e q u ir e d  t o  s ta n d  n e a r  the 
d o o r ,  a n d  b e c a u s e  h e  w a s  in  s u ch  a  p o s it io n  
i t  b e c a m e  n e c e s s a r y  o n  a c c o u n t  o f  th e  su d den  
m o t io n  o f  th e  c a r  t o  s te a d y  h im s e lf ,  a n d  he 
h a d  a  r ig h t  t o  a s s u m e  t h a t  th e  d o o r  w a s  p rop - 

3 0  e r ly  fa s te n e d , a n d  i f  i t  w a s , w h a t  h e  d id  w as 
p e r fe c t ly  s a fe .”

T h e  u n d is p u te d  e v id e n c e  i s  t h a t  th e  c a r  w as  by 
n o  m e a n s  c r o w d e d ,  f o r  th e r e  w e r e  o n ly  five  o r  
s ix  p e r s o n s  a t  th e  m o s t  s t a n d in g  w h ile  th e re  is 
s ta n d in g  r o o m  f o r  f o r t y  p e r s o n s . H e  w a s  not 
r e q u ir e d  t o  s ta n d  n e a r  th e  d o o r  b u t  d e lib e r a te ly  
t o o k  th a t  p o s i t io n  a f t e r  w a lk in g  f r o m  th e  cen ter  
o f  th e  c a r  t o  th e  v e s t ib u le  n e a r  th e  in te rcom - 
m u n ic a t in g  d o o r .  T h e  v e r y  f a c t  t h a t  h e  w a lk ed  
t h r o u g h  th e  c a r  s h o w s  t h a t  i t  w a s  n o t  c ro w d e d .
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A lso, h e  w a s  n o t  r e q u ir e d  t o  s ta n d  n e a r  t h e  d o o r  
because th e r e  w e r e  s e a ts  in  th e  o t h e r  c a r s , o n e  
o f  w h ich  h e  c o u ld  h a v e  s e c u r e d  b y  m e r e ly  g o in g  
in to  o n e  o f  th e  o t h e r  c a r s . I f  h e  d id  n o t  w a n t  t o  
take th e  t r o u b le  t o  g o  in t o  o n e  o f  th e  o t h e r  c a r s  
he w a s  n o t  r e q u ir e d  t o  ta k e  th e  p o s i t io n  th a t  h e  
did, h o ld in g  o n  t o  th e  d o o r  ja m b , b u t  o n  th e  c o n -
tra ry  th e  d e fe n d a n t  p r o v id e d  n u m e r o u s  h a n d h o ld s  
inside th e  c a r  in  w h ic h  h e  w a s  s ta n d in g , f o r  th e  
very  p u r p o s e  o f  s u p p o r t in g  p a s s e n g e r s  w h o  m ig h t  10 
have t o  s ta n d . I t  w i l l  b e  r e m e m b e r e d  t h a t  th e  
p la in t iff  m a d e  n o  a t t e m p t  t o  s e c u r e  a  s e a t  in  a n y  
o f th e  o th e r  c a r s .  T h e  in t e r c o m m u n ic a t in g  d o o r ,  
the d o o r  ja m b  o f  w h ic h  p la in t i f f  h e ld  o n  t o ,  i s  n o t  
su p p osed  t o  b e  u s e d  b y  p a s s e n g e r s  f o r  a n y  p u r -
pose e x c e p t  t o  p a s s  f r o m  o n e  c a r  t o  a n o th e r .

T h e  t r ia l  c o u r t  f o u n d  t h a t  th e r e  w a s  n o  je r k  o r  
u n u su a l m o t io n  o f  th e  t r a in .  W e  t h e r e fo r e  h a v e  
the o r d in a r y  c a s e  o f  a  p a s s e n g e r  s u p p o r t in g  h im -
self w h ile  s ta n d in g  a s  th e  t r a in  g o e s  a lo n g  a t  it s  
usual ra te  o f  s p e e d . H e  v o lu n t a r i ly  p la c e s  h is  
hand o n  th e  d o o r  ja m b , a n d  f o r  s o m e  u n k n o w n  
reason  th e  d o o r  c lo s e s . I f  th e  p la in t i f f  h a d  n o t  
put h is  h a n d  o n  th e  d o o r  ja m b  b u t  h a d , o n  th e  
co n tra ry , ta k e n  h o ld  o f  th e  h o r iz o n t a l  b a r s  in  th e  
vestibu le , o r  h a d  r e m a in e d  in  th e  c a r  t h r o u g h  
w h ich  h e  w a lk e d  a n d  th e r e  s u p p o r t e d  h im s e lf  b y  
u s in g  th e  p r o p e r  m ea n s , t h e  h a n d h o ld s , o r  i f  he 
had g on e  in t o  o n e  o f  th e  o th e r  c a r s  a n d  s e cu re d  a  
seat, th e  a c c id e n t  w o u ld  n o t  h a v e  h a p p e n e d .

Conclusion.

W e  r e s p e c t fu l ly  s u b m it  t h a t  th e  ju d g m e n t  o f  
the t r ia l  c o u r t  s h o u ld  b e  r e v e r s e d  a n d  a  ven ire de 

novo o r d e re d .
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