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.STATE OF NEW JEHSEY 
DEPARTMENT OF.ALCOHOLIC BEVERAGE CONTEOL 
744 Broad Street, Newark, N. Jo 

BULLE'l1IN .NmrnER 1 79. MAY 28 19~57 .'J 

1. APPELLATE DECISIOI'JS ··· WILLIAJViS v. STHA~L1FORD .. 

APPELLNI1E DECISIONS ·- SUPPLElVlENT.AL HEARING - MUNICIPAL ISSUING 
AUTHORITY MAY, SUBJECT TO APPEAL TO THE CON.U\HSSIONER_9 DENY HEFUND 
\:HTHOUT HEARING AND ON BASIS OF EX PARTE INVESTIGATION - RULES 
GOVERNING APPEALS WII.11 BE IvIODIFIED v'JI-IEN T~dE INTEHESTS OF JUS1:ICE: 
SO REC~UIRE. 

Benjamin F. Friedmnn, Esq., 
Camden, New Jersey. 

Sydney To Smith, Esqo, 
Camden, New Jersoyo 

May 21, 19Z~/7 

Gentlemen: 
Re: Frances G. Williams v. Borough 

Coum;il of the Bor01$11 of Stratforda 

The transcript of hearing in the nbova entitled matter 
ho.s bt.-=;en co.refully considered" 

On December ·5, 1936 the Commissioner trnnsmittcd to the 
Borough Council of Stratford o. synopsis of the Department's i.nves­
tigation disclosing an alleged violation at tho licensed promises 
of Frances Ge Williams, holder of Plennry Retail Consumption 
License C-1 for premises located on tho White Horse Pike ~t Berlin 
Road and recommended that proceedings be instituted tmvards the 
revcication or suspension of ·the licenseo On.December 17, 1936 the 
license was surrendered n nd in view- of this o.ction no revocation 
proceedings were institut~dQ However, the Borough Council denied 
refund of any portion -of the license fee paid because of th1.-::. alle­
gntions set forth in the Department's synopsis. Appeal was there­
upon taken from the denial of refund ~nd the matter duly came on 
for heo.ringo 

Section 28 of the Control Act permits refund upon surron­
der of a licons:.:: nrovided the licensee "shall not hnv2 committed 
any violation of this Act or of o.ny rule or regulation or done 
anything which in the fair discretion of the Commissiuncr or other 
issui:ng crnthority, as the case may be.9 should bar or preclude such 
licensee from making such claim for rc::fund o" Unde:;r this provision 
:Lt was incumbent upon the Borough Council to deny any refund to the 
li.censee :Lf it believed thctt the licensee had committed 9- viola­
tion 0f the Act or the Rules. And such belief could properly bo 
based upon .Q~ 12arto report of investig(:1 ti,)no Cf" Bulletin 10, 
Item 4. Nowhere in the Statute is th:Jrc; any reauirE.;;ment that the 
denial of re:3fund be based upon notice o.nd hearing, althougb. the 
licensee is expressly given the right to appeala Sec Section 28. 
Accordingly, the licensee may not complain.on the ground that she 
was not afforded an. opportunity to be heard before the Borough 
Councilo Cf. Garford Truckh1g, Inc .. Vo Hoff'mnn, 114 N .. J. L. 552:9 
531 (Sup. Cto 1935)0 

The stntutory appeal afforded the licensee full and 
c~mplete opportunity to be heQrd. The transcript disclosGs, 
ho1Nover, that 3.l though the synopsis was introduced in evidence with­
out objection, no o.ctuo_l testimony wo..s introduced on bchnlf of either 
party. Under such circumst~nces it mj_ght well be urged. that th0; ap­
pellant bas not sustained the burden of establishing crror,im~oscd 
upon her by th~ Rul~s Governing Appeals, and that consequently, the 
denial of refund should be affirrnedo Th0se failes, however, o.re not in -
variable e;.nd will be modified whc~r(~ tho interests of justice dt~mand .. See 
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Rule /J~l4 of the Rules Governing Appeals. Where, as in the instant 
case, appellant never received formal notice that sh2 was charged 
with having committed a violation and disclaimed knowledge of tho 
nature thereof, she should be confronted with the evidence against 
her and afforded an opportunity to cross-examine and introduce such 
evidence as may be material on her behalf. The Commissioner has 
therefore directed that further hearing be held at the offices of 
the Department on Thursday, May 27, _1937 at 2 P. Mo 'for such purpose 
and the ultimate determination as to whether the deniRl of refund 
was proper will be made on the basis of the evidence introduced at 
such further hearing. 

Very truly yours, 
D. FREDERICK BURNETT, 
Cornmissionero 

By: Nathan Le Jacobs, 
Chief Deputy Comrnissioner 

and-Counsel. 

2. DISCIPLINARY PHOCEEDINGS - SALE TO MINORS - APPARENT FU1rILITY OF 
MERE WARNINGo 

B. Lehr Scull Esqo, 
Clerk of Hamiiton Township, 
Mays Landi1*g, N. Jo 

Dear Mr. Scull: 

May 24, 1937 

I have staff report of the proceedings before the Township 
Cammi ttee of Hamilton against Joseph Lc:~pin and Dominic Repici, charged 
with sale of alcoholic beverages to minors and against Catherine 
Dambra, charged with possession of illicit alcoholic beverages. 

I note Repici pleaded guilty and the other two licensees 
were adjudicated guilty; that no penalty was handed out to Repici 
or Lapin but warnings werr3 given; tho.t the license of Catherine 
Dambro. was revoked outright. , . , 

Expressing no opinion on the merits of the .Lapin and Dambra 
cases because they might come before me by way of appeal, I wish to 
thank the members of the Committee for their cooperation with one 
reservation, viz.: I do not believe warnings alone have much deter­
rent effect. The only language licensees seem to respect where their 
violations are uncovered, is revocation or suspension. The penalty 
in the Dambra case is eloquent.. I note, however, that she did not 
appear at the tr:i.al. Possibly the warning to Re)ici and I.J·'lpin 
will serve to prevent future violations. If not, I respectfully re­
quest that in future cases involving sales to minors real J_Jenalties 
be im:)o_sed. 

Very truly yours, 
. D. FREDERICK BURNETT, 

Commissionero 

3. LICENSED PREMISES - CHANGE OF ENTRANCE - PROCEDURE., 

Dear Commissioner: 

Max Pass off," License D-10, premises 171 Brook Ave., which ·,«:bn"' 
a corner :Jroperty at 52 Main Ave., desire,s to change the entrance to '\ 
#52. A~ this is the same ~remises and only a change of entrance from ~ 

\;·~ 
\ 
\ 



BULLETIN NUMBER 179. SHEET 3 ... 

Brook ·to Main Aveo, will you please Rdvise if .the ruling of your 
depnrtmBnt requires Pnssoff to publish a notice of intention, file 
::rpplico.tion for transfer ci.nd obt2.i_n stock transfer permit from 
you, also the federc1l licens<0 permit be transferred.'l and oblige 

Mr. A. Do Bolton, 
City Clerk, 
Passaic, pew Jersey. 

Den.r Mr~ .Bolton: 

Yours very truly, 
Ao D. Bolton, 
City Clerk. 

May ~;4 , 193 7 

In order to extend c:~ licensed prE:mises, it is necessary 
that the licl?.nsee obtain ci tllur n new liconse for the nddi tional 
premisGs or the trnnsfor of his old license to co~or both, see 
re~ c<)"n"'"'J .. ,···~)11) B·uJl" r-.+in 11·1 T.!-E'.ll 8° r··--. cc·io 11 .. ,n B111-1e·:.t·1"1J. 89 r+em · c.;.:~ .. ·.lH::! -'-'· 2 '> __ ,_. 1..1..:.... • '-:..:, .,.. G ,J. , _s___.i. ~- . ·· . . ' v 

7; re ~Johns.s:m.,_ Bulletin 170, Item l·L Where the objoct is to re­
strict the liccns2d prGmises rE1.ther than extend it, there is no 
reason for roqucsting a formal transfer and the procedure is 
radically different (see re Daly, Bui12tin 171, Item 3)o 

In Passof'f rs caso.9· the promisos were approved upon the 
initial issmmce of' ·the license. The change contemplated, you tell 
me will not o.ffect such prc:mises, except as to entrnnc0 and exit. 
Th8 change of entrr.:mce j_n the-; instant case, h::..i1Nev(:;r .9 has an im­
portant effect because it consti~utcs a change in address from 
171 Brook Ave. to 52 Main Ave. Al tlhJugh thc~rc may not hs.ve been 
any objections to the i_s~;uance of e. license for l?l Br0ok Av(;., it 
does not folloy.; that there \.Vuuld be no· ~)bject~_ons to 52. Main Ave:. 
because: the ne\;ir entrance may nov-v- be vd thin 200 feet of 0. church or. 
school, thereby coming within the restriqtion set forth in Section 
76 ,of the C:,-mtrol Act. In ad.di ti0n, ill()Vlng of the entro..nco nr.ound 
the corner to 52 M2in Avo. may be objectionable to residents on 
Maj_n Avc:.nue, ·al th ·mgh Uw former entrance was not obj cctionable .. 
Als·.J, it is possible that the novv entrance rnny ·come:: v\li thin some 
zoning restrictiu:n iivhich w0uld not affc.:ct 171 Brook Avenue. 

, Theref ,)re, it will be nccessc~ry f·.:.Jr Mr o Pnss Jff t~J £1.pply 
f 0r transfer of his license fr.::;m 171 Brook AvdlUG· to 52 Ms.in- Avenue 
as set forth in the pr0visi~ns of Section 23 of the Control Act 
and the rules in such cnse made and providodo Applicntion sh0uld 
be m2.de setting f1.)rth the SD.me matters [tnc"l thj_ngs with rc-fcrencc to 
tho premises GS were required t0 be set forth in tho original nppli-

. cation for license, including publication of Notice of Intention to 
apply for transfer. Th8 fee for transfer of license from premises 
to premises is $5000. · 

No Special Permit will be required in respect to the st0ck­
b(~~causc; such permit is only required. whcr~; stcck is transferred from 
p0rson to pcrsono 

The Federal Stemp held by the licensee should be submitted 
to the Collector uf Internal Hevonue for prupcr encL)r:St"nnont of the 
ne~ address thereon. 

Very truly yours, 
D. FHEDEHICK BURNETT:; 

Commissioner. 
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4. TRANSPORTATION INSIGNIA - NOT ISSUED FOR TRY-OUTS OF VEHICLES -
CARS MUST BE TESTED WITH OTHER BALLAST ~I.1IIAN BEER. 

Dear Sir: 

I have a Plenary Retail Distribution license granted by 
Roxbury Township. 

I wish to buy a second hand car to transport beer, but 
before I buy any I want to try them out. I can do this on May 28th 
and.29th. Will you send me a letter showing I have a right to 
transport beer ·in a car on either of these days, as I cannot tell 
which day I have them, but either 28th or 29tho If ca,r proves 
satisfactory, I will notify you, and get a permit for my windshield. 

Mr. Guy R. Davis, 
Ledgevvood, No J. 

Dear Mro De.vis: 

Yours respectfully, 
Guy R. Davis. 

May 25, 1937 

Section 2 of the Control Act prohibits the transportation 
of alcoholic beverages except pursuant to and within the terms of 
a license. Municipal licensees, therefore, may deliver alcoholic 
beverages in. their mm vehicles in connection with their business, 
provided the vehicles bear proper transportation insignia pursuant 
to Rules Governing the Issuance of Transportation Insignia. 

Rule 5 of Rules Governing the Issuance of Transportatj_on 
Insignia provides: 

VTTransportation j_nsignia shall pe issued only for 
vehicles owned or lensed and controlled by the 
licensee. Applications for transportation insignia 
for leased vehicles must bo accompanied by a copy 
of the lease." 

Therefore, no transportation insignia may be issued for 
any vehicle unless you either own or leasE~ such vehicle. Temporary 
permission for a vehicle, not either ovmed or leased by you, vdll 
not be granted. D 

Under the circumstances, you ·will have to make~ up your 
mind as to what vehicle you de.sire to buy before.permission can be 
granted to tr.ansport beer in it. If you must try the car ·out viith 
ballast, why not test it with a load of bric1rn? It vvon't run any 
worse with beer aboard u..nless you get it in tho carburetor J 

Very truly yours, 
Do FREDERICK BURNETT, 

Commissloner. 
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5.. DISCIPLlNARY PROCEEDINGS - SUNDAY SALES OUT O:F HOURS - FIVE DAY 
PENALTY FOH FIB.ST OFFEJ\i"DEH ~ 

Daniel J. L2ne, Esq., 
CJty ClerJ:·~, 
Gloucester City, Ne J. 

Dear Mr o L.ene: 

May 1937 

I h;-:':.Ve staff rsport of thcJ proceedings b(:;fore the Common 
Council of Gloucestc~r City· against EdvJ~1rcl Jo Kammn.uff, charged 
with having sold alcoholic beverages on Sund2y before the p~oper 
opening hour. 

I note the lici:;nsoc ple~~ued guilty und that his license 
wns suspended for five dayso 

Th~t's fin2 work snd should cort&inly teach Gloucester 
C:Lty licenst::c::s that the closing hour regulations \'/ere rnn.de to be 
obeyed o Investig::1.tor Lockviooci reports thn t my commLnts in 

'I "li<fi .. .··, 1 j:}- ·1 l ;)..! ..! 17r ·r' ... , ) ".) ;; 7 ) ,-. 1'"' ... ri '.1 b· ~~ ~ ri t t> (', b•:J'::JT']• llff on r~ vv es1..;I..2 J->LJ. __ ec..1.n ~);; 1.-C~.u ;:.,.,, -~ere _,_l;, .. .,Q y you\_, •. L, -'-'C·-. 0 

t h· :-:ic·+-· -,, nf · -~-v "lt·r I ,.. · .., .. , ... "·::id -'r-, 1,,,,-, ·1-1 ·-t ·t·'· .-..., c_~· a 7 esti· on ~-<:; QUC.J,.,.J.0_,1 .._, pt.:J.k. "Jo _ .... ~rn p.Lt....(JS~::.. uC 1._:c."In u1c.L J.11.; .:.iU00 -

Of' fiv:' d::-i'r~ ·-1s 'I -"'en'll+v f 1)T fiT'c.·'+ o-PPendeY'c.: 1v~··s '-1do·pted -t.. t; -L.<-'f!..'t "-' '-··"'- <..1.. _}) .. c........ VJ .. ' ...... ..,. .. 0 v µ .. L ·"". . _, .... t-- ll .. ~-l.. L.... •. J J ·-~ () 

Pl2c.se QXpress to the m0rnbe1•s of tlw Council my apprecia-
tiona 

Cordially yours, 
Do FREDEHICK BURNETTJ 

Commissi.(Jner o 

3. SPECIAL PERMITS - SOCIAL ORGANI~ATIONS - PERMISSION NORMALLY 
WITHHELD HREN SOUGH11 FOR PHEMISES OF };_ IJICENSEE DISCIPLINED BY 
SUSPEI.JSION BUT GHAN'TED IM THIS CASE UNDER SPECii-tL CIHCUMSTANCE'S a 

Miss Katherine Fitzsimmons, 
Short Hills, No Jo 

1;1y dear Miss Fitzsimmons: 

IVIay 24, 1937 

I have yours of the 22nd re Ben2fit Dance to eid the 
Catholic workers with funds for their new S0ttlement House. 

Normally I d~ not grnnt speciul permits in r~spect to 
social affctirs ht.:;ld on tlw premisc~s of r.:~ licensee who hDs been dis­
ciplined by suspension for infraction of the lnw or regulations 
until tho suspension has been ter1uina ted. 

In vi(~W, however, of the worthy object e.nd becrrnsc your 
plans were wholly under vvay when thE; unfo:rtuna tc c'.J..ffair occurred, 
I shall be glc,d to grant y,JUI' orgcmizntion ci. specic.l permit for the 
Benefit Dcmce t~) be held at the Knights ,~f Columbus .Hall on May 
27tlio Please file your applicGticm at once. D(~puty Commissloner 
Hock of my staff will be gl:::cd to explain t· . .) y.Ju the incidental 
deto.ilo 

I hope y,:mr dc.~nce will provide n.11 tho funds n.nd the :fun 
that y;JU hope for .. 

Cordially y~mrs, 
D. FREDEHICK BURNETT 9 

C0mmi.s siuner. 
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7. CLUB LICENSES - STATUS OF V~'Ol\IIEN 'S AUXILIAHY - THE LADIES,. IN 
ORDER 110 BE SERVED, 1rquoR, MUST BE MEMBEHS OF THE CLUB ITSELF OR 
ELSE DONA FIDE GUES 1rs OF A MEMBER - HEREIN OF THE FUTILITY OF 
EVASIVE DEVICES SIMULATING MEMBERSHIP OR FAKING A GUEST AlJD OF 
WARNING TO CLUBS WHICH CUT CORNEHSo 

Dear Commissioner: 

Do members of a women·' s auxiliary have the privilege to 
use a bar in a club which has a license to dispense alcoholic bev­
erages, and is it necessary for the members of a vvomen' s auxiliary 
to have a m·embership card in the event their rights are ques­
tioned? 

Christopher N. Peditto, Esqo, 
Palmyra, N. J. 

My dear Mr~ Peditto~ 

Very truly yours, 
Christopher N. Peditto. 

May 25, 1937 

If the club holds a plenary or sensonal retail consump­
tion license, it may sell or dispense alcoholic beverages to the 
women's auxiliary, or to the public generally for that matter, 
irres·pective of membership in the club.. · 

If, on the other hand, the club takes out merely a club 
license, it may sell or serve alcoholic beverages only to bona fide 
members of the club and their guests. In such case, before they 
could buy, the women ts auxillary ·would have to be ei.ther membGrs of 
the club itself· or the bona fide guests of a member. Guests are 
persons expressly invited to the club by a member nnd vvho, on 
arrival at the club, are not only sponsored but personally attended 
by their respective hostso Re Club Licensesg Bulletin 100, Item 3; 
cf o re Hausmnn:n, Bulletin 141, Item 5. 

A mere membership or guest card of itself has no legal 
standing. If the holder is a bona fidl2 member or the guest a bona 
fide one, no card is necessary. If he ls not a bono. fide member or 
guest, the possession of the card won't mo.kc him one~.. Re McCormack, 
Bulletin 143, Item .7. 

:Membership and guest cards hnve but little pr~:.i.ctico.l ve.lue 
nowadays so far ns the service of liquor is concerned. Everything 
depends <)D. the real facts and not what. appears on the surface o The 
days when .such cards served as pas.~:;ports to Eipoa.Keasies are pnsto 
Clubs which value the much reduced rate for which they obtain club 
licens·es must confine sales and service of liquor strictly within 
the limited privileges conferred or else face the unplensantry of 
a revocation which bars them for ·two years from getting ar~ li­
cense - even if they then are willing to pay the ·full fee for a 
plenary license .. That's something to be considered cmd consummated 
before boing caughto 

It doesn't pay to cut corners in New Jarseyo 

Very truly yours, 

Do FREDERIC~ BURNETT, 
Commissionero 
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8. LICENSED PREMISES - JAHS IN TAVERNS TO HAISE FUNDS FOH AMBITT_,ANCE 
PEH1vIH3f3IBLE - HEHEIN OF DONATIVE OR.ISONS,, 

Do.::-tr Sir : 

Tho Wildvv-ood Fire Department n.re trying to r«~dse flmd.s 
to purcho.se an nmbulancd o In order to do this 12rge glass jars 
hclVt.: be on pl.::..ceci in variou;:: plnces around the City for donations 
to this .fund. Vvould ·it be permissible to have thGsc jars in the 
vc.rious cnfcs ;..'.nd s:J.loorn-~'? 

George R. Holmes, Fire Chief, 
Wild1dood:-by-the-Se:.1, 
New Jersey .. 

IVIy d.ear Chfcf ~ 

Very truly yours, 
George R~ Holmes, 

Chief o 

May 25, 19~-57 

The Fire Department deserves respect both for its worthy 
objective and the v1holesome manner j_n which tho .funds arc: to be: 
raised. 

You may pl~1ce these jars in taverns:; if the armers are 
willing, r1nd nmy frequcmt gifts be accornpo.nicd by a fervent pti.ter 
noster to forfend "0..11 dm10rs from r:ny porsono..1 u.se of the; 
ambulance! 

Very truly yours, 

D.o FREDEHICK BURNETT, 
Commissioner. 

9. LICENSES - DISQUALIFICATION UNDEH SECTION 40 -- HETAIL LICENSES NlAY 
NOT BE EELD BY .CORPORATION INTERESTED IN FOHEIGN WROLESJ~LEE AND 
MA.NUFACTUREH - CORPOHA'.I'ION OPERATING UNDEH JUDICIAL CONTR.OL IN 
PHOCEEDINGS UNDEH SECTION 77B OF THE BANKRUPTCY- A.CT MAY HOLD . 
RETAIL LICENSES SO LONG AS SUCH CONTROL CONTINUES NOT.vJITHSTANDING 
ITS INTFR8S1r IN FOREIGN vi!HOLESALEH l'1ND ivIANUFACTUHER. 0 

Denr Sir: 

All of the capitc:.11 stock of Do A. Schulte, Inc. (c.:. Nev.1 
York corporation) :Ls ()wned by Schultt:.; RetL""til St;)res Corporation (o. 
Delaware corpor~tion)o 

On June 3rd, 1936 -~- Schulte Retail Stores Cor porn tion 
filed a petition for reorganiz2ti,Jn pursuo.nt to Section ?7-B of 
the Bankruptcy Act in the United Sto.tes District Court for the 
S::mthern District of Now Y-orko At the sr:me time D,, Ao SchultE;, 
Inc. filed a .petitL:m in the SJ.me.~ proc~~cdings e.s ~ subsidiary 
debtor. 

Both of the petitions \ffire approved nnd tho debtors were 
c1.-:mtinued in possessi:Jn; the first order contj_nuing the debtors in 
possossion having been mo.de on June; 3rd, 1936, 8.nd the:~ secund ordur 
·Jn June 30th7 1936. Th(~ debtors nre o.cting under the lo.ttcr order. 
No trustee h2s beGn appointed. 

The proeeedings are being 11D.ndled by Judge .Knox, [;:.nd hu 
has made n general order of reference to Peter B9 Olney, Jr., as 
SpeGinl Mnster~ · 
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77-B, sub-section c, provides that the court may continue 
the debtor in possession or appoint a trustee. It contains the 
following language: 

THt -)*" ~~ In case o. trustee is not appointed, the 
debtor shall continue in the possl-:;ssion of its 
property, and, if authorized by the judge, shull 
operate the business theroof during such period, 
fixed or indefinite, as the judge may from time 
to time prescribe, and shall ho.ve all the title 
to and shall exercise, consistently with the 
provisions of this section, all the powers of 
a trustee appointed pursuant to this section, 
subject at all times to the control of the 
judge, and to such limitations, restrictions, 
terms and condj_tions as the judge rnn.y from time 
to time impose and nrescribe. While the debtor 
is in possession (a) its officers shall be en­
titled to receive only such reasonable compen­
sation as the judge shnll from tJ.me to time 
approve, nnd (b) no person shall be elected or 
appointed to any officE:, to fill a vacancy or 
otherwise, without tho prior approval of tho 
judge .. n · 

In the cr.~so of IN RE CHENEY BROS OJ_ 12 Fed. Supp. 605 1 

the court said, thc.t where C:l debtor is continued in possession by 
an order of the court, it ncquirGs the stntus of a bankruptcy 
trustee; and in IN RE JAIVIES BUTLER GROCERY COo, 12 Fed. Supp. 851, 
the court said (page 852): 

HTherefore, appax·ently the trustee under section 
7?~-B, or his alternate, the debtor in. possession, 
is a combination of nn ordinary trustee in bc1n.k­
ruptcy and n receiver in equity, unless the order 
of appointment is circumscribed so as to limit 
such amplitude of functiono" 

The act provides (Section 77-B (C) (2)) thnt the 

"trustee shall have all the title, and shall exer ..... 
cise, subject to the control of the judge 2-nd 
consistently with the pr.__1visicms of this section, 
all tl1e powers of the trustee appointed pursuant 
to section 44 of this Act, and if authorized by 
the judge, tho smne powers as those exercised 
by a receiver in equity to th0 extent consistent 
with this section, and, subject to tho authoriza­
tion and control of the judge, the power to 
operate~ the business of the debtor during such 
period, fixed or indefinite, ns the judge may 
from time to time prescribe." 

Mr. Justice Roberts in STRATON v~ Nmif2 283 u. S. 318, 
pointed out that the purpose of the ban!truptcy law is t,.J pl2ce the 
property of the banl-trupt under the contryl of the court o "This 
jurisdiction is exclusive" he said 9 nwithin the field defined by 
the law, and is so far in rem that· the estr.. te is roga.rded. as in 
custodia leg is from the. filing of the peti tiono n (J_1age 321) 

In making the orders C·Jntinuing the debtors in possessLm 
Judge Knox sto.ted that he intended to exercise close su:Jervision 
and control over the operntil)ns~ of the business; o.nd ho appointed 
Referee Olney ns Special Master to act for him in tho exercise of 
that supervision. He said, fr(rnl the bench, that he felt that every 
commitment m.'.1do by the debtor in possession is a commitment of the 
court. 
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Since the filing of the petitions there has been no i.n­
dependent action by the officers or directors of either of thB 
eorporations. All of the employees of both compnnlcs have been, 
in c~ffect, employees of the court.. The debtors funct1on in 
'-~xactly the same mamrnr as trustees would function had trustees 
been appointcdo They nre in almost constant attendance before 
the Sp1:;cial Master in matters which relate to operations of the 
b11sincss and policies affecting those operations. Their dis­
bursements, corm1litments and contrc.cts of all kinds are submitted 

- to tho Special Master for scrutiny and o..pprovnl o 

In addition to this close suporv:i.sion by the court, the 
dt-)btors:i in possession, ere subject to the scruti_ny of ten com­
rni tte0s and their counsel. 

With the filing of the reorganization proceedings tho 
accountants of the firm of Stern, Porter & Kingston ceased to 
represent the debtors J c.nd. the firm of Sc D. Leidesdorf & Co c -vv-as 

_retained by ord0r of the courto Periodic meetings are: held by the 
accountants, counsel ~Jnd rc:presentativc and counsel for the various 
committees, and monthly reports a.re rnade to the court 1n nccordcmce 
with rule ?7-B-6 of thE~ bm1kruptcy court. 

I am entirely satisfied that the officers and directors. 
of the debtors arc not fre0 to determine m1y qucstion.:3 Df policy, 
nor any matters of importnnce:; in connection with _the' ~;.dministrntj_on 
of the estate, and that there cannot be any qucst:Lon of control of 
operations or polJcies by the directors of P;:rL & Tilford or 
Park & Ti-lford Import Corpurationo 

A pl~J.n uf rE?organizn.ti(JD is being c.;;nsidercd 2nd will be 
presented to the c,YLu·t. ·when it is coElpleted. o It mo.y very likely be 
that the plan submitted by the debt'.Jrs will not be acceptnbl.e.9 .:::md 
the. t a plan _or plnns 1Nill be presented by the vn.rLm·s groups of 
creditors nnd stockholderso It may be thnt the plan fin~lly 
o.dopted ·will contemplate m1 entlrcly nevv buc~rd of directors, or n 
b.Jard -vv-hj_cll will be dominnte::d by rc~presentativcs of the credit,Jrs. 

We urge, thc~reforc, tho. t -been use of these reas~ns nu 
action sh,_mld be to.lrnn, during the pGndency of the pr;Jceedings 
before thu Federl~l court, which vdll in t.my VJ'CJ.Y intcrfE:::t'c with the 
administration of the assets and estnte of thG debt~rs; end that 
sufficient legal roason appears for holding thot section 40 of our 
Alc:Jholic Beverage Act d\.)OS not apply tu the Schulte situn.tion 
during these proceedingso 

Emcnmel P ~ Scheck, Esq o, 
Newark, New Jerseyo 

Dear Sir: 

Very truly yours, 
E ... bcheck. 

May 24, l937 

It is my understc..nding th~:Jt th0 stock o:f D .. Ao Schult(:_:, 
IncQ, holder of retail licenses in No~ Jersey, is owned by n 
holding corporc~tion which ht1s comm:)n offlcers.? directors and st.Jck­
holders vd th o.nother hold1ng corporo.tinn owning o.11 of the st'-)ck 
of Park~ Tilford Import Corpo, a New York liconsed m~nufacturcr· 
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and ·wholesaler. The Commissioner ho.s heretofore ruled that the 
aforesaid relationship created an interest by Park & Tilford Import 
Corp. in the retailing of alcoholic beverages within NevI Jersey and 
that consequently it was disqualified under the provisions of 
Section 40 of the Control Act from obtaining a viiholesole lic·ense 
within this State. See Bulletin 70, Item 6. The presont inquiry 
is whether the relationship does not also disqualify the D. Ao 
Schulte, Inc. from holding retail licenses within Nev'! Jersey o 

Section 40 seeks to eliminate brewery and distiliery con­
trol .over retail outlets by divorcing completely the manufacturing 
and wholesaling of nlcoholic beverages from their retnil sole. It 
expressly provides tho. t it sho.11 be unlo:wful for J.ny person inter­
ested in the retailing of Qlcoholic beverages to be interested 
directly or indirectly "with any manufacturing, wholesaling or 
importing interests of nny kind whatsoever outside of the Stnte." 
In view of this provision and the principles underlying the ruling 
in Bullet~n 70, Item 6, it is evident thnt, apart from the special 
considerations outlined in your letter nnd mentioned hereafter, 
D. A. Schulte, Inc. could not lawfully hold retail licens8s within 
this State so long as its relationship with Park & Tilford Import 
Corp. continues. 

Your letter sets forth that on Juno 3, 1936 petitions 
under Section 77B of the Bnnkruptcy Act were filed by Schulte Retail 
Stores Corporation and Do A .. Schulte, Inc. as subsidiary debtor, in 
the United States District Court for the Southern District of New 
York; that the debtors were continued in possession pursuant to 
Section 77B, sub-section C; that the business of the debtors is 
being conducted under strict supervision of the District Court and 
its Special 1~2.ster; that the officers and directors of the debtors 
"are not free to determine any questions of policy, nor any matters 
of importance in connection with the administration of the estate"; 
and that plans of reorganization will be submitted in the near 
future. ~ 

In legal contemplation the corporate debtors have re­
linquished their independent standing and have assumed positions 
similar to trustees in bankruptcy and receivers in equity acting 
under court direction. See In re Avorn Dress Co. 2 79 F. (2d) 337 
(CCA ... 2d, 1935); In re James Butler Grocer~ .co. 12 F: Supp. 851, 852 
(E. D. No Y. 1935 • In no real sense can they be under control of 
any other corporation or individual so long as judicial administra­
tion continues •. Cf.·l Gerdes, eorporQte .Reorganizations 2 (1936) 
Sec~ 454, Po 688 et seq= This being S8, the evil sought to be 
obviated by Section 40, namely, ~control by manufacturers and 
wholesalers over retailers ~is in nowise present. Section 40 
should, therefore, be construed to _be inapplicable. 

Accordingly, you are advised that th~ present ·yiew of the 
Department is that so long as judicial control over the activities 
of Do Ao Schulte, Inc. continues, it is not disqunlified from 
holding licenses solely because of its relationship with Park & 
Tilford Import Corp. However, in the event such judicinl control 
terminates and the relationship with Park & Tilford Import Corp. 
continues, the holding of retail licenses by Do A. Scl1ul te, Inc. 
would be considered unlavvful and steps would be taken to revoke 
such licenses. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissioner .. 

By: Nathan L. Jacobs, 
Chief Deputy Commissioner 

nnd Counsel. 
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10. APPELLATE DECISIONS - LINDENBAUM VS. BELLEVILLE. 

SAMUEL F. LINDENBAUM, 

i 

"~vs-

THE BOARD O:e' COMMISSIONEHS 
OF THE TOVJN OF BELLEVILLE, 

Respondent. 

ON APPEAL 

CONCLUSIONS 

Irving M2ndelbaum, Esq .. , Attorney for Appello.nt. 
Lmvrence E~ Keenan, Esq.,, Attorney f:>r Hespondent. 

BY THE COMMISSIONER: 

SHEET 11. 

This is an appeal from the revocation of limited retail 
distribution license No. DL-1, issued to ap,ellant for )remisos 
located at 437 Cortland Street, Bellevilleo 

On April 14, 1937 Investig2tors Anderson and Hill of this 
Department found three men drinking bottled beer on the licensed 
premises. 

At·the hearing the young man w~o had purchased the beer 
testified that he had entered appellant's delicatessen store dur­
ing his lunch hour and had met two of his fellow employees there; 
that he had bought six bottle~ of beer from H~rry Mandelbaum, a 
clL::;rk in charge of the store, and received n bottle opener from 
him,; that the clerk irnmedin.tely went to u. rear room; that the bot­
tles wer8 then opened and the contents thereof consumed on the li­
censed premises by himself and his two fellow employees o The In­
vestigators testified, hovrnver, toot when 'they entered the Clerk 
was in front of the counter in the store. · 

Section 13(3)b of the Control Act Jrovides'as follows: 

"Limited retail distribution license. The hold(:r .of 
this license, subject to rules and regulations, shall 
be l;crmi tted to sell for consu11iJtLm off the licensed 
premises, but only in original containers, any un­
chilled brewed malt 2lcoholic beverages in quantities 
of not less than seventy-two (72) fluid ounces.n 

The evidence shows a violation of the terms of the license 
held by ap~ellant in that the contents of the six bottles wore be­

. ing consumed 2ll the licensed :)remises in the :1resence of the cle.rk 
in charge of the store at the time the Investigators entered. 

Appellant argues , tho. t he was not res:Jons:i,ble because he 
was not present. Licensees, however, nre responsible for the nets 
of their employees on the licensed premises.. In Re· Kneller, Bulle­
tin #49, Item 4 .. 

A~)pellant 2rgues also that the case was prejudged by re..:. 
spondent and that the :)enal ty is too severe. There is n·o evidence 
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to sustc.in ,'i.p~x~llant 1 s contenti,_)n that this case was -~Jr0judgcd .. 
May0r Willh'~.rns, v.rho wo.s called as a ·witness by o.ppellant, specifi­
cally denied thnt ·the uembers of the board had predetermined the 
guilt or innocence of appellant prior to the hearing h0ld before 
such board. While it is true that the Mayor testified that a 
-~)olicy hnd been acoptec1 to revoke such licenses :1fter violations 
had been established, the f2ct that such policy existed was not 
prejudici~l to appellant in so fQr as the question of his. guilt 
or innocence is concerned. 

As to the penalty imJ:)OSecl, it should be noted that li­
censes of the typ(~ held by r .. p~1ellant are issued for a very small 
annual fee:., (n.Jt less ths.n $25. nor rn.Jre thc31 $~50. in any Emnici­
)C.li ty), and to ~)crrnit holders .. Jf such licenses to esca~-:ie with 
light penalties after violations arc discovor~d might not only 
(me our ago violo. ti on by others luh~ing this type ·:)f license but 
woulc: e.lso cree:~ to C)r tend tu create unfair cmxx--:ti ti on vvi th those 
holding other ty·;y.:~s of' liccmsc:s o The )lea for.L rnftigo.tion should 
be rnnde, if nt all, to res;JonC.cnt, which uay grant relisf in the 
ovent they totermine such ~ction advisablo. Wellsns vs. Passaic, 
Bulletin ·17~134, Item 4, f'.nd. co.sc;s theretn ci tExl. 

Tho 2.cticm ·~)f res·[)onclent isj therefore, affiruod. 

Dated: May 26, 1937. 

D. FREDEHICK BURNETT, 
ComL1is sioner. 

11-- APPELLATE DECISIONS - KINDBEHG VS. BELLEVILLE. 

BERTIL ERIC KINDBEBG, 

-vs-. 

THE BOAHD OF COMMISSIONEHS 
OF THE TOWN OF BELLEVILLE, 

Ros ~Jonden t. 

ON APPEAL 

CONCLUSIONS 

Irving TuL~mdelbaum, E&q., Attorney for ApJ:x:dlant. 
Lawrence Ee Keenan, Esq., Attorney f~r RcsJontlent. 

BY THE COMMISSIONEH: 

This is an appeal from the revocation of ·liraite~ retail 
distribution license No. DL-7, issued to appellant for.vremises 
located at 577 Belleville Avenue, Belleville. 

On April 14:, 1937, Investigators Hill 3.nd Anderson of this 
Department visited the licensed premises and purchased three bot­
tles of beer from appell2.nt 's mother, who vms then in charge of 

·premises. The bottles vver·e taken from n refrigerator located in 
the· store. · 

At th3 hearing the Investigators testified th2.t there vvere 
five cases of beer on lee, and ths licens13Q testified that there 
was about ,-::_ case nnd a ha;J.f of beer on ice, Vllhich he kept there 
for his personal use.,. Regardless of the exact amount, it clearly 
appears thL:.t there we:-:i.s a sale of chilled bE::er and admittedly· a 
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sale of less than seventy-two.fluid ounces. Appellant testified 
that he had instructed his mother not to sell less than seventy­
tvm ounces of beer, but his mother testified that she did . not know 
anything about the regulations as to the quantity of beer which 
might be sold. The mother was not a full-time employee, but she 
did work in the licensed premises "every now and then and every 
day sometimes", and was paid for her services., T.he employer is re­
sponsible for the acts of the employee upon the licensed premises(} 
In Re Kneller, Bulletin #49, Item 4. 

Appellant herein· raises the same contention as to prejudi­
cial action on the part or respondent, and the severity of the 
penalty, ns was re .. ised in the case of Lindenbaum vs. Belleville, 
Bulletin #179, Item 10. These contentions were duly considered 
and disposed of in the decision of ·that cnse. 

The action of respondent is, therefore~ affirmedo 

Dated: May 26, 1937. 

D. FREDERICK BURNETT, 
Commissioner. 

12.APPELLATE DECISIONS - EVENCHICK VSo BELLEVILLE. 

LAZARUS EVENCHICK, 

Appellant, 

-vs-

THE BOARD OF COMMISSIONERS 
OF THE TOWN OF BELLEVILLE, 

Respondent. 

ON APPEAL· 

CONCLUSIONS 

Irving Mandelbaum, Esq., Attorney for Appellant. 
Lawrence E. Keenan, Esq .. , Attorney for Respondento 

BY THE COMMISSIONER: 

This is an appeal from the revocation of limited retail 
distribution license No. DL-10, issued to appellant for premises 
located at 525 Washingt9n Avenue, Belleville. 

On April 14, 1937, Investigators Anderson and Hill of 
this Department, while making an inspection, found five eight­
ounce bottles of beer and n thirty-six ounce bottle of beer in a 
refrigerator upon the licensed premises. The licensee told them 
at that time that the beer was for his personal consumption. At 
the hearing the Investigators admitted that they had not purchased 
any alcoholic beverages at the time of their inspection, and appel­
lant testified that he ate his meals in a kitchen at the rear of 
his store and that he had placed these bottles of beer on ice for 
his own use. 

Despite the suspicion which is naturally aroused by the 
presence of bottled beer in a refrigerator on premises licensed to 
sell only unchilled beer, especially after this licensee had re­
ceived a warning from this Department a few years ago that he 
should not keep beer on ice at the licensed pr8mises, nevertheless 
I find no evidence of sale in violation of the terms of his license. 
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Tho nction of respondent must, therefore, be reversed. 

Dated: May 26, 1937. 

D. FREDERICK BURNETT, 
Commissioner. 

1.3.APPELLATE DECISIONS.' - PARKER VSo BELLEVILLEo 

DOROTHY F. PARKER, 

, Appellant, 

-vs-

BOARD OF COMMISSIONERS OF 
THE TOWN OF BELLEVILLE, 

Respondent. 

ON APPEAL 

CONCLUSIONS 

Andrew B. Crummy, Esq., Attorney for Appellant. 
Lawrence E. Keenan, Esq_., Attorney for Respondent. 

BY THE COMMISSIONER: 

Respondent denied nn application for a transfer of a 
limited retail distribution license from Mary Spergel Best to ap­
pellant, for premises' located at 529 Joralemon Street, Belleville, 
and ap:;_Jellant appeals therefrom. By stipulation -the appeal is 
submitted upon the petition of appeal and answer filed herein. 

I 

The ~etition alleges that the transfer was denied for 
three rensons stated therein,. which are hereafter considered, and 
contends tnRt the action of respondent was erroneous in that it 

·was an arbitrary nnd unreasonable denial of the transfer$ The 
answer filed _admits that tho transfer was denied because of the 
three r-easohs set forth in said petition, but. denies_ that re­
spondent's action was arbitrary or unreasonableo The answer also 
alleges three additional reasonso 

I ~hall consider first the three reasons set forth in 
. the petition, viz.: 

1. Several licensees of said tovm holding licenses of 
t.he same type are now being prosecuted for alleged 
violations of The Alcoholic .Beverage Control Acto 

2. '11he fee i)aid was ·so small tho.t it constituted un­
fair competition to those licensees paying larger 
fees for their.type of licenses. 

3. That on or after July 1, 1937, they the governing· 
body and Excise Board would issue no licenses of 
this type to anyone.·-

None of these reasons are sufficient. 

1. The fact ·tbat several licensees holdir~ the same type 
of license have violated the Control Act cannot prejudice appellant 
who, for aught that appears, is worthy in every reS[JGct. Licensees 
are properly held to strict responsibility for the nets of their 
employees as well as their own but they are not to be lJUnished for 
the sins of other licensees. To say t.hey are "birds of a feather" 
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is vYholly without weight in J_;roceedings of this kind where every 
case should be heard on its own merits. 

2. It is a late dny to talk of unfa.ir com~;->C)ti ti on whcm the 
statutory fees have long since been ~aid. If the foes ·are too 
small, complaint should be made n.t the door of the Legislature and 
not laid on tho doorstep of the lico~see. 

3. The liccmse ?.lroD.dy issued is vnlid until June 30, 1937. 
If appellant Wishes ~o take the license for the balance of its termj 
it is her own lookout whether it is renewable or not, but until 
the license is abolished itois transferable. 

The addi tiona.l re2.sons set forth in the answer for denying 
the transfer are: 

4. Since d(mial of the np-~Jlication for transfer of the 
Limited Retail Distributibn license, as a result of 
hearings held before the Board of Comr.o.issioners of the 
Town of Belleville three Limited Retail Distribution 
licenses were revoked because the aforesaid Board of 

- Commissioners found the licensees guilty of violating 
the· provisions of the Alcoholic Beverage Control Act. 

5. The Board of Comrnis sioner'S,. of the· Tovm of Belleville 
have instructc;d the Town Attorney to ~_)repare necessary 
amendments to ordirn:mces nov1 in existence in the Town 
of Belleville so as to effect the abolition of Limited 
Retail Distribution Licenses in the Town of Belleville; 
said abolition to be effective at the end of the present 
licensing period; namely; July 1, 1937. 

6. The Board of Commissioners of the Town of Belleville 
had in mind the ultimate abolition of thfs ty11e of 
license when they refused to grant transfer, and having 
this, determination in m-ind refused to grant a license to 
a person just purchasing business, who vrnuld hold same 
only for a l_Jeriod of tvm and one-half months. 

4. See "l ", supra. 

5. See ,ff 3"' suprao 

6 .• See '' 3"' suprao 

There np;>ears to be no valid reas"Jn Why the transfer was 
refused. 

The-action of respondent is, therefore, revers~d and re­
spondent is ordered to grant the transfer as applied for. 

Dated: May 26, 1937. 

D. FREDEftICK . BURNETT, 
Go:ooissio:uer. 
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14. RULES CONCERNING LICENSEES AND THE USE OF LICENSED PREMISES -
UNDESIRABLES - MORE .ABOUT BEARS - HEREIN OF "THE S1TJTUTES IN 
SUCH CASE MADE AND PROVIDED AND OF SOLICITUDE FOR DENIZENS 
FERAE NATURAE THEMSELVES. 

NEW JERSEY VIVISECTION INVESTIGATION SOCIETY 

Mrs. Frederick Bertram 
State Chairman 

My dear Mr. Burnett: 

May 22, 1937 

If you will get a copy of the Roadside Menagerie Bill 
A 487 you will find that no wild animals caged or tied may be 
displayed at ,any public market or place of business. 

This Bill became a law in 1936 as the result of an 
overwhelming demand by the people of New Jerseyo 

r wish to thank you for the stand you have takeng These 
animals become ugly because they do not live a natural life, are 
purposely kept without water so that people will buy stuff for 
them to drink. 

We love our own freedom, but forget that for a wild 
creature to be.caged or .confined ~ust be little short of torture. 

Thank you again. 

Mrs. Frederick Bertram, 
State Chairman, .. 

.very truly yours, 
Christiana Bertramc 

May 26, 1937 

New Je~sey Vivisection Investigation Society, 
Tenafly, New Jersey. 

My dear Mrs. Bertram: 

Thanks.very much for your boost of the 22nd re bears in 
barrooms as trundesirables ft" 

The Assembly Bill you· ment:ion has become Chapter 228 of 
the Laws· of 1936 (p. 717) and prohibits the keeping or exhibiting 
of any wild animal other than birds or fowl "at any road stand, 
gasoline station, or market,'' located on any· public streets or 
highways., 

I confess that my decision was based on consideration for 
the beholders ratheT than solicitude for the bears, although I 
have always been interested, even specializing on them, as most of 
us do, in childhood. 

I really hadn't thought of them as unduly. increasing bev­
erage consumption. Most that I have encountered (on the roadside) 
have been content with soda "pop," 

Enclosed is a copy of the iext of the decision for your 
personal use, with my sincere compliments. ~ 

. Cord· a ~y yours, /' . 

1

1 

Inspected by: I ~/-, ('~,; 1 /-( /~ , , , . , ~· 
, .'. E. E. B. A!\JOERSON ' ommissioner. ~~~~18 J~~y ~~t@ ~~~ 

i,·t:"ld found 0. K. ~' 


