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Notice of Appeal
3in (JIl |ani?ny of iiftu 3rrsry.

Between
William Freile, et al.

Complainants,

and On Bill, &e.

Joseph H. Rudiger, et als.,

Defendants.

To
Randolph Perkins, Esq.,
«Solicitor of Complainants,
and
Jothn Milton, Esq.,
Solicitor for Defendant, Joseph H. Rudiger.

Take Notice that the defendants Henry A.
Oetjen and Solomon M. Sohatzkin do hereby ap-
peal to the New dJersey Court of Errors and Ap-
peals in the last resort in all causes from the
whole and every part of the final decree made in
above entitled cause on the eighteenth day of
February, 1918.

Respectfully yours,
McDermott & Enright,
Solicitors of Defendants, Henry A.
Oetjen and Solomon M. Schatz-
kin.
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I conceive jthere is good cause for appeal from
the above jstated decree.

James A. Car penter,

Of Counsel.

Petition of Appeal
(Served May 6, 1918)
1G NEW JERSEY COURT OF ERRORS AND APPEALS.

Between
William Freile, et al.
Gomplainants, On Bill, &c.
and On Appeal.
Joseph H. Rudiger, et als.,

20 Defendants.
/

To the Honorable Court of Errors and Appeals
in the last resort in all causes:

The petition of Solomon M. Schatzkin and
Henry A. Oetjen, defendants in the above entitled
cause, respectfully shows:

That your petitioners find themselves aggrieved
by a certain final decree made in the above enti-
tied cause under date of Februarv 18th, 1918,
wherein and whereby the Chancellor doth adjudge
that your petitioners are not entitled to the relief
sought and prayed for in the cross-bill filed by
them 1n above cause, and that said cross-bill be
dismissed, and each and every part of said de-
cree.

And your petitioners humbly appeal from the
portion of the decree which does adjudge that a

40



Petition of Appeal.

writ of injunction issue out of and under the seal
of the Court of Chancery directed to petitioner
Henry A. Oetjen, permanently enjoining and re-
straining him from proceeding with a certain suit
in the New Jersey Supreme Court against the
complainants.

And your petitioners humbly appeal from each
and every part of said decree upon jthe ground
that the same 1s erroneous and contrary to the
evidence in the cause, inequitable and contrary to
law.

Your petitioners therefore pray that the said
decree of the Chancellor may be reversed, set
aside and for nothing holden, and that your peti-
tioners may have such further relief in the prem-
ises as to this Court shall seem meet.

McDermott & Enright,
Solicitors for and of Counsel with
Defendants, Solomon M. Sdhatz-
kin and Henry A. Oetjen.
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Notice of Appeal.
(Served May 1, 1918.)
IN CHANCERY OF NEW JERSEY.

Between
William Freile, et al.

Complainants,

and On Bill, &.

Joseph H. Rudiger, et ais.,

Defendants.

Randolph Perkins,
Solicitor of Complainants,
and
McDermott & Enright,
Solicitors for Defendants Henry A. Oetjen and
Solomon M. Sohatzkin.

Take Notice that the defendant, Joseph H.
Rudiger, hereby appeals to the New Jersey Court
of Errors and Appeals in the last resort in all
causes from the whole and every part of the fin*l
decree made in the above entitled cause on the
eighteenth day of February, nineteen hundred and
eighteen.

Respectfully yours,
Treacy & Milton,
Solicitors of Defendant Joseph H.
Rudiger.
John Milton,
Of Counsel.
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Petition of Appeal,
NEW JERSEY COURT OP ERRORS AND APPEALS.

Between
William Fbeile, et al.

Complainants, On Bill, &.
and On Appeal.

Joseph H. Rudigeb, et als.,

Defendants.

To the Honorable Count of Errors and Appeals
in tibe last resort in all causes:

Petition of Joseph H. Rudiger, an appellant in
the above stated cause, respectfully shows:

That your petitioner finds himself aggrieved by
a final decree made in the Court of Chancery, by
his Honor Edwin Robert Walker, Chancellor of
the State of New Jersey, bearing date the 18th
day of February, 1918, wherein and whereby the
Chancellor doth adjudge that your petitioner is
not entitled to the relief sought and prayed for in
the cross-bill filed by him in the above cause, and
that the complainants, William Freile, P. Edward
Wisch and Anthony Michel are not liable on said
notes to the defendants Joseph H. Rudiger, Solo-
mon M. Sohatzkin or Henry A. Oetjen or any or
either of them, and that a writ of injunction issue
out of and under the seal of this Court directed
to said Henry A. Oetjen perpetually enjoining and
restraining him from proceeding in said suit in
the New Jersey Supreme Court.

And your petitioner humbly appeals from that
part of the decree of the Chancellor which decrees
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a® aforesaid, and from each and every part of said
decree on (the ground that the same is erroneous
and contrary to the evidence, inequitable and con-
trary to law.

Your petitioner therefore prays that the said
decree of the said (Chancellor may be reversed, set
aside and for nothing holden, and that your peti-
tioner may have such further relief in the premises
as to this Court shall deem meet.

Theacy & Milton,
Solicitors of Appellant.

Answer to Petition of Appeal*
NEW JERSEY COURT OF ERRORS A\ND APPEALS.

Between
William Freile, et al.
Complainants-Respondents On Bill, &ec.
On Appeal.
and

Joseph H. Rudiger, et als.,

Defendants-Appellants.

The answer of the complainants, William Freile,

P. Edward Wisch and Anthony Michel, respondent

to the petition of appeal of the above named de-
fendants, Henry A. Oetjen, Solomon Schatzkin and
Joseph H. Rudiger, appellants.

These respondents, not acknowledging all or any
of the matters which in the said petition of appeal
are stated to be true, for answer thereto, never-
theless, say and admit that a final decree was
made by the Court of Chancery of New Jersey by
his Honor, Edwin Robert Walker, Chancellor of
the State of New Jersey, bearing date the 18th day



of February, 1918, wherein the said William
Freile et als. were complainants and said Joseph
H. Rudiger et als. were defendants in thecause for
that purpose mentioned in said petition as therein
stated.

But as bo the substance and form thereof these
respondents pray to refer thereto when the same
shall be produced. And .these respondents are
advised and believe that the said decree is agree-
able to equity and they pray that the same may be
affirmed with costs to be adjudged to these re-
spondents.

Randol ph Perkins,
Solicitor of Complainants-Respondents
of Counsel.

Bill of Complaint.
IN CHANCERY OF NEW JERSEY.

To His Hono r, Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

Humbly complaining your orators, William
Freile and Anthony Michel, both of the City of
Jersey City, County of Hudson, and P. Edward
Wisch, of the City of Plainfield, County of Union
and State of New dJersey, respectfully shows:

1. That on October twenty-seventh, Nineteen
hundred and thirteen, and for some time prior
thereto, your orator, P. Edward Wisch, was Presi-
dent, and your orator Anthony Michel was Treas-
urer of a corporation of the State of New Jersey
known as the Orpheum Amusement Company.
Said Orpheum Amusement Company occupied a
certain building in Jersey City owned by Phoenix
Realty Company, of which the defendant, Solomon
M. Schatzkin, was owner of practically all the
stock and was in virtual control and management
of said corporation.
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2. That the Orpheum Amusement Company
was in failing circumstances, and on the said
twenty-seventh day of October, Nineteen hundred
and thirteen, was insolvent and owed to the
Phoenix Realty Company about the sum of
Eighteen Hundred Dollars ($1800) for rent, which
1t was unable to pay.

3. That the defendant, Joseph H. Rudiger, was
on said last mentioned date a stockholder and
largely interested in said Orpheum Amusement
Company.

4. That your orators, Anthony Michel and P.
Edward Wiseh, on or about the last mentioned
date called upon said Solomon M. Schatzkin and
stated to him that the Orpheum Amusement Com-
pany was unable to pay its rent and would have to
close the theatre building occupied by it as the
tenant of the Phoenix Realty Company, unless the
Phoenix Realty Company would permit the Or-
pheum Amusement Company to continue to occupy
premises for a time without payment of rent.

5. That thereupon said Schatzkin informed
your orators, Michel and Wisch, that he was en-
deavoring to jsell the theatre building owned by
Phoenix Realty Company, and that it would be
disastrous to him and in all probability prevent a
sale if the theatre was closed. He further in-
formed your orators, Michel and Wisch, that the
person to whom he was endeavoring to sell the
theatre was one Albanesius, who was nominal
President of the Phoenix Realty Company, and
that if said Albanesius knew that the Orpheum
Amusement Company was unable to pay its rent
and was in failing circumstances that it in all proba-
bility would prevent a sale of said theatre building
to him.

6. Said Schatzkin thereupon stated to your



Bill of Complaint.

orators, Michel and Wisch, that if the Orpheum
Amusement Company would make and deliver to
him a note for Twenty-five hundred Dollars
($2500), he, the said Schatzkin, would advance
the sum oif the said Twenty-five hundred dollar®
($2500) to the Orpheum Amusement Company,
to be used by the said Orpheum Amusement Com-
pany in the payment of its -rent, and requested 10
that said note be made payable to the defendant,
Joseph H. Rudiger; and further requested your
orators, Michel and Wisch, to endorse the note
for the accommodation of said Schatzkin, who
would be thereby enabled to discount said note
with the endorsement of Joseph H. Rudiger and
your orators, Michel and Wisch.-

7. Your orators further show that said Schatz-

kin thereupon agreed with your orators that they
would not be held liable to the payment of said 30
note, and that their endorsements on said note
were solely for the accommodation of said Schatz-

kin.

8. Your orators further show that thereupon
and in accordance with said agreement the Or-
pheum Amusement Company made its note bearing
date Jersey City, October twenty-seventh, Nineteen
hundred and thirteen, payable three months after
date at the Merchants National Bank of Jersey
City to the order of Joseph H. Rudiger for 30
Twenty-five hundred Dollars ($2500), and that
thereupon said Joseph H. Rudiger endorsed said
note; that thereafter your orator, Anthony Michel,
endorsed the note under the name of said Joseph
H. Rudiger, and that thereafter your orator, P.
Edward Wisch, endorsed his name under that of
Anthony Michel; that said note was thereupon
delivered to said Joseph H. Rudiger for delivery
by him to said Schatzkin, it being understood and 4
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jagreed by and between said Schatzkin and all of
the endorsers on said note that jthe endorsements
were solely for the accommodation of said Schatz-
kin, and not for the accommodation of said Or-
pheum Amusement Company.

9. Your orators further show that thereafter
said note was presented to your orator, William
Freile, by a representative of said Joseph H.
Rudiger and Solomon M. Schatzkin, who re-
quested your orator, Freile, to endorse said note
for the accommodation of said Schatzkin; that
your orator, Freile, at first refused to endorse said
note, stating that he had had no interest in the
Orpheum Amusement Company for upwards of
a year. Thereupon said representative urged your
orator, Freile, to endorse jsaid note, and expressly
stated to him that the endorsement was for the
accommodation of said Schatzkin and that there
would be no liability whatever on the part of said
Freile if he would endorse said note. Thereupon
your orator, Freile, endorsed said note under the
name of Anthony Michel, and he alleges that the
endorsement was solely for the accommodation of
said Schatzkin.

10. Your orators further show that said Schatz-
kin advanced to the Orpheum Amusement Com-
pany on said note the sum of Twenty-five hundred
Dollars ($2500), a portion of which was paid to
the Phoenix Realty Company by the Orpheum

Amusement Company for arrears of rent on said
theatre.

11. Your orators further show that after the
maturity of said note the said Solomon M. Schatz-
kin possessed and owned said note, and that said
note was afterwards delivered by said Schatzkin
to Joseph H. Rudiger, who retained possession

4< thereof, and afterwards delivered possession jto
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Henry A. Oetjen, who instituted suit thereon in
the New dJersey Supreme Court against your
orators.

12. That said Oetjen in his complaint filed in
said suit alleges that on the day the said note fell
due, it was presented for payment at the place
where it was payable and that it was dishonored
and duly protested, .and that on the twenty-eighth 10
day of April, Nineteen hundred and fourteen, said
Schatzkin by instrument in writing, under his
hand and seal, duly sold, assigned, transferred and
set forth said note and all sums due thereon to the
plaintiff.

13. Your orators (further show that the de-
fendant, Henry A. Oetjen, is or was a clerk in the
office of the attorneys of said Joseph H. Rudiger;
that he does not hold said note for value, or for
any valuable consideration, but is a mere dummy,
acting either for said Schatzkin, or for said
Rudiger.

14. Your orators further show that after the
maturity of said note the said Schatzkin trans-
ferred the same to said Joseph H. Rudiger, and
that while the same was in possession of said
Joseph H. Rudiger, said Rudiger altered said note
by writing under his name endorsed on the back
of said note the words “without recourse” ; that
said alteration was either made by said Rudiger 3°
while he was the holder of said note, or by him
as the agent with the authority of said Schatzkin
while he was the holder of said note.

15. Your orators further show that although
said note was endorsed by your orators, under the
circumstances herein above set forth and solely for
the accommodation of said Schatzkin, that said
Schatzkin and said Rudiger have entered into an
arrangement with one another in by which they are 40
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endeavoring to colloot from your orators, by
means of said suit instituted by said dummy
Oetjen, ithe full amount of said interest and pro-
test fees.

16. Your orators further show that said Oetjen
pretends to hold title to said note by assignment
from said Schatzkin, but the truth is that said

10 Schatzkin transferred said note over to said
Joseph H. Rudiger, and that said Rudiger, after
altering said note by writing under his endorse-
ment “without recourse”, delivered the same to
his attorneys for collection against your orators,
and that afterwards the attorneys of said Rudiger
causeda paper writing in the form of an assignment
to be signed by said Schatzkin, in and by which
said Schatzkin pretended to transfer title of said note
to said Oetjen, but that the fact is that at the time

20 the said Schatzkin signed said assignment he had
no right* title or interest in said note, but that, the
same was 1n the possession and under the control
and held by said Joseph Rudiger without value.

17. Your orators further show that the effect
of the alteration of said note was to release them
from any liability thereon and to cancel said note,
but that the said Schatzkin and Rudiger now pre-
tend that said Schatzkin was the owner of said
note at the time the alteration was made, and that
said alteration was jmade by jsaid Rudiger without
the knowledge or consent of said Schatzkin, and
that title of said note passed immediately from
said Schatzkin to said Oetjen, and that at no time

was said Rudiger the owner of or holder of said
note.

18. Your orators further show that said de-
fendants, Schatzkin, Rudiger and Oetjen, are en-

deavoring to work a fraud upon your orators and
1 o collect said note with interest from your orators
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for the benefit of said Rudiger, who your orators
charge 1s the beneficial owner of said note. That
discovery of the facts is necessary and material
to enable your orators to prove the facts upon
which relief is prayed.

19. In consideration of the premises and to the

end that the said defendants may full, true and
perfect answer make (without oath, the oath being
waived) to all and singular the matters aforesaid
as fully and 'particularly as if .the same were again
here repeated, and they severally particularly in-
terrogated thereunto, and that they may set forth
and disclose for whose benefit the said suit pending
in the New Jersey Supreme Court on said note in
the name of Henry A. Oetjen is brought, and who
was the holder of said note at its maturity and
who has been holder thereof since its maturity, and
m what order, and what interest said Schatzkin
has now in said jsuit and note and from whom and
when acquired, and what interest said Rudiger
now has in said note and suit and from whom and
when acquired; and what interest, if any, the said
Oetjen has in said note; and when, where and by
whom and under what circumstances and upon
whose authority the said note was altered and the
words “without recourse” written on the back of
»aid note under the name “J. H. Rudiger”, and if
the said words “without recourse” were written by
said J. H. Rudiger under what arrangement and
agreement between him and the said Schatzkin
said words were written; whether the said Rudiger
has paid said note to said Schatzkin or purchased
it from him, and if so, when and upon what con-
sideration, and whether the said Rudiger did not

eliver said note to his attorneys for suit thereon
against these defendants and whether he now has

20
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not control over said suit and what knowledge 40
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said Schatzkin has with reference to the alteration
of said note and when and from whom acquired;
and whether at the time of making said alteration
said Schatzkin had any interest in said note and,
if iso, what that interest was, how and when and
from whom acquired and how and when parted
with and for what consideration, and whether at
the time of making of said alteration in said note
what interest, if any, said Rutiger had therein and
how and when acquired and for what considera-
tion and when parted with by said Rudiger and for
what consideration. And that it may be decreed
by this Honorable Court that the said note be
surrendered up to jthese defendants 'for cancella-
tion and that none of the defendants herein above
named has any interest therein, and that the said
defendants and all of them be enjoined and re-
strained from selling, transferring, conveying or
encumbering said note or disposing of it pending
this suit; and that the said Henry A. Oefjen may
be perpetually enjoined from proceeding with said
suit in the New Jersey Supreme Court, and that
your orators may have such further and other re-
lief in the premises as the nature of the case may
require and as shall be agreeable to equity and
good conscience.

May it please your Honor the premises to oon-
sider to grant unto your orators not only the State
writ of injunction, issuing out of and under the
seal of this Honorable Court, to be directed to
the said Henry A. Oetjen perpetually enjoining
him from proceeding with the said suit in the New
Jersey Supreme Court and restraining the defend-
ants and each of them from transferring or assign-
ing or otherwise dealing with the said note men-
tioned and described in this bill of complamt, but
also the State writ or writs of subpoena issuing
out of and under the seal of this Honorable Court,
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to be directed to the said Joseph H. Rudiger,
Solomon M. iSchatzkin and Henry A. Oetjen, com-
manding them and each of them on a certain day
and under a certain penalty to be therein ex-
pressed to be and appear before your Honor in
this Honorable Court then and there to answer
the premises and to stand to and abide by and per-
form such order and decree as to your Honor shall
seem meet.

And your orators as in duty bound will ever
pray, etc.
(Signed) Randolph Perkins,
Solicitor for Defendants.

(Sgd) Randolph Perkins,
Of Counsel.

State of New dJersey)
County of Hwudson\SS;:

Anthony Michel, of full age, being duly sworn,
according to law on his oath, says:

That he is one of the defendants in the above
entitled cause; that a suit i1s pending in the Su-
preme Court of New dJersey, wherein Henry A.
Oetjen is plaintiff and this deponent, P. Edward
Wisch and William Preile are defendants. Said
suit is founded on a note made by the Orpheum
Amusement Company, bearing date the 27th day
of October 1913, to the order of J. H. Rudiger for
$2500.00, payable at the Merchants National Bank
in three months; that deponent never received any
consideration for his endorsement on said note;
that at the time he endorsed said note he relied
upon the endorsement of J. H. Rudiger, which was
immediately above his signature, and that the
words “without recourse” were not written under
said Rudiger’s endorsement; that no value what-
ever passed to the payee or endorsers of said note;
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that deponent does not know who the true holder
and owner of said note i1s, whether it be Schatzkin
or Rudiger, but deponent was informed by J. H.
Rudiger that he, Rudiger, wrote under his o™ en-
dorsement, but after maturity of the note, the
words “without recourse”.

Deponent Further Says, that he was present
when said note was endorsed by Rudiger and P.
Edward Wisch, and that at that time the endorse-
ment of William Freile did not appear upon the
note.

Deponent Further Says, that he has no means
of ascertaining who the true holder of the note is,
or whether the words “without recourse” were writ-
ten ion said note by the owner or by his authority
without the aid of the Honorable Court.

50 (Signed) Anthony Michel.

Sworn to and subscribed before]
me this 25th day of September, |-
1914. J

(Signed) Walter G Winne,
Attorney at Law of New Jersey.

State of New dJersey)
County of Hudsony '

William Freile, of full age, being duly sworn,
according to law on his oath, says:

That he is one of the complainants in the above
entitled cause and one of the defendants in a suit
pending in the Supreme Court of New dJersey,
wherein one Henry A. Oetjen is plaintiff and
Anthony Michel, P. Edward Wisch and William
Freile are defendants; that said suit in the Su-
preme Court is founded upon a promissory note
bearing date the 27th day of October 1913, made by
40 the Orpheum Amusement Company payable at the

30
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Merchants National Bank of Jersey Oity, to the
order of J. H. Rudiger for $2500.; that deponent’s
endorsement on said note was procured under the
following circumstances:

Said note was brought to deponent’s office,
108 Palisade Avenue, Jersey City, by one Fred
Cary; that at the time it was brought there it bore
the endorsement of J. H. Rudiger and Anthony
Michel, and, deponent is informed, that of P. Ed-
ward Wisch.

That at the time deponent endorsed said note
said Cary stated that it was for the accommoda-
tion of Solomon H. Schatzkin. Deponent at first
refused to endorse it, but upon the statement of
said Cary that it was solely for the accommodation
of said Schatzkin and that the deponent would not
be held to any liability on said note, he endorsed
the same.

That at the time deponent endorsed said note the
words “without recourse” were not written on the
back of the note under the name of J. H. Rudiger.

Deponent Further Says, that he received no
consideration whatever for the endorsement on
said note, and that said note was endorsed by him
in full belief that it was for the accommodation of
Solomon M. Schatzkin under the agreement with
said Cary, representing said Schatzkin, that de-
ponent would not be liable other than as an ac-
commodation endorser, and that said Schatzkin
would take up said note upon maturity.

Deponent Further Says, that he has no means
of discovering the true holder and owner of said
note, whether it be Rudiger or Schatzkin without
the aid of the above Court.

That he 1s informed that said Rudiger took
said note over from said Schatzkin and wrote under

10
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Ms own endorsement the words “without recourse”
while he was the holder thereof.
(Signed) William Freile.

Sworn to and subscribed before
me this 25th day of September, »
1914.

(Signed) Walter G. Winne,
Attorney at Law of New Jersey.

P. Edward Wisch, of full age, being duly sworn
according to law, on his oath deposes and says, that
he i1s one of the complainants in the above en-
titled bill and that he has read said bill and that
the statements therein contained are true to the
best of deponent’s knowledge, information and be-
lief. That on the twenty-seventh day of October,
nineteen hundred and thirteen, the Orpheum
Amusement Company made its note to J. H. Rudi-
ger for the sum of twenty-five hundred dollars,
payable at the Merchants National Bank of Jersey
City, in three months. That deponent signed said
note as an accommodation for said Schatzkin.

Deponent further says that at the time he en-
dorsed said note the words “without recourse”
were not written under the endorsement of J. H.
Rudiger.

Deponent further says that the statements con-
tained in paragraphs 1, 2, 3, 4, 5, 6, 7 and 8 of said
bill are true of deponent’s own knowledge.

Deponent further says that he is informed and
believes it to be true that the words “without re-
course” were written on said note while the same
was held and in the possession of J. H. Rudiger
by J. H. Rudiger, and that he believes it to be true
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that previous to the writing of said endorsement
on the back of said note, said Schatzkin trans-
ferred the note to said Rudiger and that said Rudi-
ger claimed to hold the same as his own property.

Deponent further says that the name of William
Freile was not endorsed upon said note until after
the endorsement by deponent, and that deponent is
not aware of the circumstances attending said
Freile’s endorsement.

Deponent further says that Henry A. Oetjen
claims to hold said note under an assignment
from said Schatzkin, bearing date April twenty-
eighth, nineteen hundred and fourteen, and has in-
stituted suit in the Supreme Court of New Jersey
on said note against deponent, Anthony Michel,
and William Freile. Said suit is now pending
ready for trial.

Deponent further says that he has no means of
discovering the facts in connection with the various
transfers of said note and the alteration on said
note excepting by a discovery of said Schatzkin
and Rudiger.

Deponent further says that he signed said note

solely as an accommodation for said Schatzkin and
without any consideration whatever, and has never
received any benefit or value therefrom.

Deponent further says that he is informed and
believes it to be true that on the twenty-eighth
day of April, nineteen hundred and fourteen, at
the time of the assignment by said Schatzkin to
said Oetjen, he, the said Schatzkin, was not the
owner of said note and had not had possession
thereof for some time past but executed said pre-
tended assignment to said Oetjen for the purpose
of enabling said Rutiger to recover the face of the
note and interest from deponent and other defend-
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ants in said suit pending in the Supreme Court
of New dJersey.
(Signed) Paul Edwabd Wisch.

Sworn to and subscribed before]
me this 25tb day of September, }
1914.

(Signed) Walter G. Winne,
Attorney at Law of New Jersey.

Answer*

IN CHANCERY OF NEW JERSEY.

Between: j

William Freile et «1., 1
Complainants, [ Qn Bm &c

and /

Joseph Rudiger et al., Vv

Defendants. 1

The Answer of Joseph H. Rudiger, one of the
defendants herein named, to the Bill of Complaint
of William Friele, Anthony Michel and P. Ed-
ward Wisch, Complainants:

1.
plaint, admits the allegations of the first para
graph thereof; excepting the statement that So o-
mon M. Schatzkin was the owner of practically
all of the stock of the Phoenix Realty Company,
and was in virtual control and management of
said company. As to that allegation this defen -
ant says he jbelieves that a great majority of tbe
stock of the Phoenix Realty Company, shortly
prior to the said twenty-seventh day of October,
1913, had been exchanged by the owners and hold-

This defendant, answering said Bill of Com-
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ers thereof for stock of the Realty & Commercial
Company, a corporation of New York, which said
stock was held by said corporation, in exchange
for its stock.

2. This defendant further answering said Bill
of Complaint, admits the allegations of the second
paragraph thereof, and says that the Orpheum
Amusement Company was indebted to the Phoenix
Realty Company in a much larger sum than
eighteen hundred dollars, viz., in the neighborhood
of ten thousand dollars ($10,000).

3. This defendant admits the allegations of
the third paragraph of said Bill of Complaint,
that he was, on said twenty-jseventh day of Octo-
ber, 1913, a stockholder in the said Orpheum
Amusement Company, but denies that he was
largely interested therein.

4. This defendant, further answering said Bill
of Complaint, says that he has no knowledge, in-
formation or belief as to the allegations of the
fourth paragraph of said Bill of Complaint.

5. This defendant, further answering, says he
has no knowledge, information or belief as to the
allegations of the fifth paragraph of said Bill of
Complaint.

6. This defendant, further answering, says he
has no knowledge, information or belief as to
the allegations of the sixth paragraph of said
Bill of Complaint except as hereinafter stated.

7. This defendant, further answering, says he
has no knowledge, information or (belief as to the
allegations of the seventh paragraph of said Bill
of Complaint.

8. This defendant, further answering, says that
he denies the allegations of the eighth paragraph
of said Bill of Complaint, respecting the under-
standing and agreement by and between the de-
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fendant, Shatzkin, this defendant and the com-
plainants, as to the purpose for which the en-
dorsements Of the complainants and this defendant
were placed upon the said note.

9. This defendant, further answering, denies
the allegations of the ninth paragraph of said Bill
of Complaint regarding the endorsement of the

10 complainant, Friele, being for the accommodation
of the said Schatzkin.

This defendant, further answering the eighth
and ninth paragraphs of said Bill of Complaint,
and the allegations thereof, as to the manner in
which and the reasons and purposes for which
said note was endorsed by the complainants, says:

The Orpheum Amusement Company is a corpo-
ration of the State of New Jersey, which was

20 formed by the complainants in conjunction with
other members. That said corporation was or-
ganized for the purpose of operating the theatre
located in the building owned by the Phoenix
Realty Company and situated on the corner of
Summit Avenue and Cottage Street in Jersey City.
That after the organization of said company this
defendant was induced by the complainants to
purchase stock therein in the amount of two
thousand dollars. That the venture was not a

so success and the complainants and this defendant
were required from time to time to advance other
moneys to said company by way of loans. After
this defendant had advanced by way of loans the
sum of five thousand dollars he refused to have
anything more to do with said company and en-
deavored to persuade the complainants to drop the
venture and take their loss. They persisted in the
belief that a success could be made and kept on
with the operation of said company. Things

40 from bad to worse, until finally in the Fall o
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nineteen hundred and thirteen, the said company
was in arrears for rent of said theatre building,
which i1s known as the Orpheum Theatre Build-
ing, and also for arrears of a theatre building in
Hoboken known as the Gayety Theatre, likewise
owned by the Phoenix Realty Company in excess
of the sum of ten thousand dollars, a portion of
which sum had been assumed by the Orpheum
Amusement Company at the time of leasing the
Hoboken theatre. In the Pall of nineteen hundred
and thirteen an advantageous proposition was
made by the Realty & Commercial Company,
which is a corporation of New York engaged in
buying and selling real estate on a large scale,
of exchanging its stock for stock of the Phoenix
Realty Company. About ninety-five per cent, of
the stockholders of the Phoenix Realty Company
accepted the offer and the stock was exchanged,
the Phoenix Realty Company continuing however
to retain its assets. The Fall theatrical season
of nineteen hundred and thirteen did not come up
to the expectations of the complainants who were
still endeavoring to keep the Orpheum Amusement
Company going, and they were at the point where
they had to give up the enterprise or raise money
'n order to pay the large arrears of rent due the
Phoenix Realty Company. This defendant is in-
formed that the officers of the Phoenix Realty
Company had notified the complainants as officers
and directors of said Orpheum Amusement Com-
Pan? that they must vacate the premises if the
rent were not paid forthwith. Believing that with
the coming of cold weather the receipts of the
theatre would increase, due to the desire of the
people for indoor entertainment, the complainants
were desirous of securing further time from the
Phoenix Realty Company. Solomon Schatzkin,
who is a controlling factor in the Realty & Com-
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mercial Company, and who is a«man of wealth and
position, was approached (by the complainant
Michel and asked (by Michel to advance the sum of
twenty-five hundred dollars to the Orpheum
Amusement Company. The said Schatzkin refused
to advance said money unless the Orpheum Amuse-
ment Company secured the names of some reliable
persons as endorsers of the note which the said
Michel offered to give to Schatzkin. Michel, to-
gether with the other complainants Freile and
Wisch, offered to endorse said note, but the said
Schatzkin, who was not familiar with the finan-
cial responsibility of the complainants, refused to
accept the note of the Orpheum Amusement Com-
pany with the endorsements of the complainants
unless the Orpheum Amusement Company also se-
cured this defendant to endorse said note for its
accommodation. This defendant was approached
by the said complainants and requested by them
to endorse said note for their accommodation and
for the accommodation of the said Orpheum
Amusement Company. This defendant at first
refused to do this, but finally, after persuasion,
agreed to endorse said note if the complainants
would relieve him from any liability thereunder.
Said note was then prepared by the complainant
Michel, who was secretary of the company, and
by him handed to the (bookkeeper of the said com-
pany with instructions to present the note to this
defendant for endorsement. At the time the note
™ = presented to this defendant it bore the en-
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vanced the money. The money was deposited in
the bank account of the Orpheum Amusement
Company in the Merchants’ National Bank of
Jersey City, and either all or a considerable por-
tion of it paid to the Phoenix Realty Company on
account of the arrears of rent

10. This defendant believes that said Schatzkin
advanced to the Orpheum Amusement Company
on said note the sum of twenty-five hundred dol-
lars; how much thereof was paid to the Phoenix
Realty Company and the Orpheum Amusement
Company for arrears of rent of said theatre, this
defendant has no knowledge or information suf-
ficient to form a belief.

11. This defendant, further answering said bill
of complaint, admits the allegations of the elev-
enth paragraph thereof, and says that the said
Solomon M. Schatzkin became possessed of and
owner of said note because he was required and
obliged to take up said note by the banking insti-
tution with which he was discounting said note.

12. This defendant, further answering, admits
the allegations of the twelfth paragraph of the
said bill of complaint.

13. This defendant, further answering, admits
the allegations of the thirteenth paragraph of the
said bill of complaint, respecting the employment
of Henry A. Oetjen in the office of certain attor-
neys in this city; but he denies that the said
Oetjen does not hold said note for value, nor for
any valuable consideration, or that he is a mere
dummy acting either for said Schatzkin or for
this defendant.

14. This defendant, further answering, denies
the allegations of the fourteenth paragraph of the
said bill of complaint and says that the true

10
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facts as to the writing of the words “Without 40



26
Answer.

recourse” upon the buck of said note are as
follows: That said note was delivered to this de-
fendant by Morris Hillquit, who i1s the New York
attorney of Solomon M. Schatzkin, for the pur-
pose of carrying the same as a messenger to Henry
A. Oetjen, to whom the same was to be assigned
That this defendant, after leaving the office of

10 the said Morris Hillquit, and while the note was
in his possession, Vrote the words “without re-
course” above this defendant’s name because he
believed that in so writing said words they would
operate as a discharge of any liability on his
part on account of said note, it having been un-
derstood between him and the complainants here-
in that this defendant was not to be liable upon
said note. That at the time said words were writ-
ten this defendant was not the holder of said note

20 nor the owner thereof nor were said words writ-
ten by him as the agent of the said Schatzkin nor
by his authority.

15. This defendant, further answering, denies
the allegations of the fifteenth paragraph of said
Bill of Complaint.

16. This defendant, further answering, denies
the allegations of the sixteenth paragraph of said
Bill of Complaint.

17. This defendant, further answering, denies

30 the allegations of the seventeenth paragraph of
said Bill of Complaint; and says, in fact and in
truth, that Solomon M. iSchatzkin was the owner
of said note at the time the words “Without re-
course” were written thereon by this defendant,
and that said words “Without recourse” were
written by this defendant without the knowledge
or consent of said Schatzkin, and in truth and in
fact, the title of said note passed immediately

40 from said Schatzkin to said Oetjen, and that at
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no time was this defendant the owner or holder of
said note.

18. This defendant, further answering, denies
that he, in conjunction with Schatzkin and Oetjen,
or either of them, or anyone else, is endeavoring
to work a fraud upon the complainants, and to
collect said note, with interest, from the complain-
ants for his benefit; and he denies that he i1s the
beneficial owner of said note.

19. This defendant, further answering said Bill
of Complaint, says that neither at this time nor
at any other time has he had any interest in said
note, and the suit instituted thereon by the said
Henry A. Oetjen; that the said note was altered
and the words “Without recourse” written on the
back thereof, under the name of this defendant by
him; that the same were written without the
knowledge or consent of the said Solomon M.
Schatzkin, and without any arrangement or agree-
ment between them. That this defendant has not
paid said note and said Schatzkin purchased it
from him. This defendant further answering says
that he did not deliver said note to his attorneys
for suit thereon against the complainants, and
that he has not now control over said suit, and
never, at any time, had any control over said suit;
but in truth and in fact the said Schatzkin has
assigned said note, by formal writing, dated on
the day it was made, to the said Oetjen, the said
Schatzkin being at the time of the execution of
the said assignment the owner and holder of said

note.
Joseph H. Rudiger,

Solicitor for Defendant.
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Cross Bill of Joseph R. Rudiger.
IN CHANCERY OF NEW JERSEY.

Between:
William Freile et ial.,

Complainants,

On Bill, &ec.
and

Joseph Rudiger et al.,

Defendant.
/

And this defendant by way of cross-bill against
the complainant, P. Edward Wisch, William
Freile and Anthony Michel says that he incor-
porates herein each and every part of his answer
filed herein by him to the bill of complaint of
said complainints.

In filing their cross bill herein against this de-
fendant and the complainants the defendants
Solomon M. Schatzkin and Henry A. Oetjen seek
a decree that the complainants P. Edward
Wisch, William Freile, Anthony Michel and this
defendant pay to the said defendants Solomon
M. Schatzkin and Henry A. Oetjen the sum of
Two thousand five hundred dollars, ($2,500.00)
with interest from October twenty-seventh, Nine-
teen hundred and thirteen at six per cent per an-
num with protest fees on the promisory note
referred to in said cross bill. It has therefore
become necessary for this defendant in order to
protect his rights to file this cross bill against
the complainants.

For sometime prior to the twenty-seventh day
of October, Nineteen hundred and thirteen, the
complainants were stockholders and directors of
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the Orpheum Amusement Company, a corporation
of this State, and had large financial interest

therein; that prior to the said date the said com-

pany became financially involved and owed a large
sum of money to the Phoenix Realty Company for
rent of the theatre buildings occupied by it in
Jersey City and Hoboken; that because of said
indebtedness the said company was notified that
it must give up possession of the Orpheum

Theatre in Jersey City; that the same complain-
ants were greatly desirous of having said com-
pany retain possession of said theatre and in or-

der to bring about the further continuance of its

lease the said complainants requested the defend-

ant Schatzkin as an officer of The Phoenix Realty
Company to allow said Orpheum Amusement
Company to remain in possession of said theatre
without paying rent.

This defendant is informed and believes that
saild Schatzkin notified the complainants that he
would be willing to advance them enough money
to pay the rent due from the Orpheum Amuse-
ment Company upon the lease of said Orpheum
Theatre building, if they would secure him by a
note endorsed by some responsible person; the
saild complainants thereupon offered themselves
as endorsers to said Schatzkin and he refused to
accept them, saying he was not acquainted with
their financial responsibility. Said Schatzkin
further stated that he would accept the note of
the company if it were endorsed by the complain-
ants and also by this defendant; that said com-
plainants Wisch and Michel thereupon came to this
defendant and on their own behalf and on the
behalf of the complainant Freile requested him to
endorse for their accommodation and for the ac-
commodation of the company and the said Freile
a note of Two thousand five hundred Sollars, so

10
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that they might discount the said note for the said
Schatzkin and procure the money necessary to
cover the rent due The Phoenix Realty Company,

This defendant stated to the said Wisch and
Michel that he would endorse said note provided
it was understood that he should not be liable on
account of the same and if they and the com-
plainant. Freile would pay the note when it be-
came due; to this the complainants Wisch and
Michel agreed; to which agreement the said Freile
subsequently assented.

A note for Two thousand five hundred dollars,
($2,500.) was prepared by one Carey, the book-
keeper of the said company, and submitted to
this defendant for his endorsement; said note was
dated October tweny-seventh, Nineteen hundred
and thirteen, became due in three months from its
date, was executed by the Orpheum Amusement
Company, per P. Edward Wisch, president, and
was made payable to the order of this defendant.
This defendant upon the presentation of said
note to him endorsed the same and delivered it
to said Carey with instructions that it was not
to be delivered to either or any of the complain-
ants or not to be submitted to them for endorse-
ment unless they agreed to assume liability there-
for, in the event of the note being unpaid by the
maker when it became due. Said Carey on be-
half of this defendant secured from the complain-
ants at the time of the presentation of said note
to them an agreement to that effect.

The order of endorsement upon said note is as
follows:—dJoseph H. Rudiger, this defendant, An-
thony Michel, William Freile and P. Edward
Wisch. In the absence of any agreement to the
contrary this defendant would be primarily liable
after the maker of said note; that the said note
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was discounted with Sehatzkin and protested when
due; the same has never been paid and is wholly
due and owing to said Sehatzkin, the maker of
said note. The Orpheum Amusement Company is
insolvent and its affairs have been wound by the
receiver appointed by this Court. That if a de-
cree be made in this cause in favor of the defend-
ants Sehatzkin and Oetjen for the amount of
said note, the parties who would be ordinarily
called upon to pay would be (after the maker
thereof) this defendant first, and then the com-
plainants in the order named.

By reason of the existence of said agreement be-
tween the complainants and this defendant this
defendant 1s entitled to have it decreed that said
note be paid by the said complainants and not
by him; that if he is required to pay the same
by the said Sehatzkin and Oetjen that he be
subrogated to the rights of said Sehatzkin and
Oetjen as against the complainants herein.

This defendant therefore prays that should it
be decreed by this Court that the said defendants
Oetjen and Sehatzkin are entitled to recover up-
on said note that the decree be so framed as to
require the complainants to first pay said note
before this defendant, and that if this defendant
1s compelled to pay the same he be subrogated
to the rights of the defendants Oetjen and Schatz-
kin as against the complainants herein.

And that he may have such other and further
relief in the premises as to Your Honor shall

seem meet and as shall be agreeable to equity
and good conscience.

Trbacy & Milton,
SoPrs. Deft.

t_ Joseph H. Rudiger.
John Milton,

Of Counsel.
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Answer and Cross Bill*
IN CHANCERY OF NEW JERSEY.

Between :
William Freile et al.,

Complainants,

and
Joseph Rudiger et al.,

Defendants.

The answer of Solomon M. Schatzkin and
Henry A. Oetjen, defendants, to the complainants’
bill of complaint.

The said defendants for answer unto said bill
of complaint of the complainants respectfully
show as follows:

(1) These defendants have no knowledge of
the matters set forth in sentence one, paragraph
one of the bill of complaint, but admit that the
Orpheum Amusement Company occupied a build-
ing in Jersey City owned by Phoenix Realty Com-
pany, in which the defendant Solomon M. Schatz-
kin was a stockholder, but these defendants deny
that he was in virtual control and management of
said corporation.

(2) These defendants admit the allegations in
paragraph two of said bill of complaint, except-
ing the amount of indebtedness, and aver that
the Orpheum Amusement Company owed to the
Phoenix Realty Company a debt considerably in
excess of Eighteen hundred dollars.

(3) These defendants have no knowledge as to
the allegations in paragraph three of the said bill
of complaint.
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(4) The defendant Solomon M. Schatzkin ad-
mits that the complainants Michel and Wisch call-
ed upon him in October, Nineteen hundred and
thirteen and stated to him that the Orpheum
Amusement Company was unable to pay its rent,
and admits that they asked him to permit the
Orpheum Amusement Company to continue to
occupy the premises for the time without payment
of rent, but this defendant denies that the said
complainants stated to him that the Orpheum
Amusement Company would have to close the
theatre building, but on the contrary they re-
quested this defendant to make them a loan of
sufficient funds with which to pay the rent; thia
defendant requested the said Michel and Wisch
to surrender their lease so that the Phoenix
Realty Company might take over the theatre and
run the same, which the said Wisch and Michel
refused to do, the said Wisch stating to this de-
fendant that he had invested a large sum of
money in the business and intended to see it
through.

(5) These defendants deny that the defend-
ant Solomon M. Schatzkin informed the complain-
ants or any or either of them of the matters and
things set forth in paragraph five of the bill of
complaint.

(6) These defendants admit that the defendant
Solomon M. Schatzkin stated to the complainants
Michel and Wisch that he would lend them the
sum of Twenty-five hundred dollars, provided
they would secure a good endorser on the note;
they further admit that said Schatzkin requested
that the note be endorsed by Joseph H. Rudiger,
the defendant Schatzkin stating to the complain-
ants Michel and Wisch that he did not know of

10

their responsibility and would not make a loan 4°©
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on their endorsement, but that he did know
Joseph H. Rudiger and that if he would endorse
the note for the complainants he would make the
loan. These defendants deny that the defendant
Schatzkin requested the said Michel and Wisch
or either of them to endorse the note for the ac-
commodation of defendant Schatzkin, and deny
making any of the requests set forth in paragraph
six of the bill of complaint.

(7) These defendants deny each and every al-
legation in paragraph seven of the bill of com-
plaint.

(8) These defendants admit that the Orpheum
Amusement Company made its note as recited
in paragraph eight of the bill of complaint, but
deny that it was made in accordance with the
agreement as alleged in the said bill of complaint,
and deny that it was understood and agreed that
the endorsements were for the accommodation of
defendant Schatzkin and deny that it was for
the accommodation of said Orpheum Amusement
Company, but on the contrary aver that the note
was given to the defendant Schatzkin as security
for said sum of Twenty-five hundred dollars
loaned by the defendant Solomon M. Schatzkin
to the Orpheum Amusement Company and the
three complainants.

(9) These defendants deny each and every al-
legation in paragraph nine of the bill of com-
plaint, and state that the note was not procured
to be signed by any of the makers and endorsers
by any agent or representative of either of these
defendants, but that the same was presented to
the defendant Schatzkin by a representative of
the complainants and the Orpheum Amusement
Company in order that the defendant Schatzkin
would advance the amount mentioned therein to
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the complainants; that upon the said promissory
note being presented to this defendant, Solomon
M. Schatzkin, this defendant gave his check for the
amount thereof, Twenty-five hundred dollars, to
the agent of the complainants and which check
was paid.

(10) These defendants admit the allegations in
paragraph ten of the bill of complaint as to the
advance of the sum of twenty-five hundred dollars
on the said promissory not, but have no knowledge
as to how the sum was disbursed by the Orpheum
Amusement Company, except that these defendants
believe that a part of said sum was used to pav
the rent owing on said Theatre.

(11) These defendants admit the allegations in
paragraph eleven of the bill of complaint, and

aver the fact to be that the said note was protest-

ed for non-payment, was taken up by defendant
ochatzkm from the bank where he had discounted
same, and that the said Schatzkin delivered the
said promissory note to the said Rudiger for the
sole purpose of delivering the same to McDermott
& Enright, his attorneys, 75 Montgomery Street
ersey City, N. dJ., for the sole purpose of having
suit brought thereon.

(12) These defendants admit the allegations in
Paragraph twelve of the bill of complaint.

(13) These defendants admit that the defendant

° etden 1S a derk in the office of McDer-

nnght, attorneys of Solomon M. Schatz-

m, and that the note was assigned to him for the

purposes of collection only, and deny that McDer-

R t are the attorneys of Joseph H.

Rudiger, and aver that the said Oetjen is actin*

as assignee of the defendant Schatzkin, and is no"

Joseph”!. Rudiger!™ * A A defendant
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20

40



36

Answer and Gross Bill.
Il

(14) These defendants deny the allegations con'
tained in paragraph fourteen to the effect that
after the maturity of the said note it was trans-
ferred by the defendant Solomon M. Schatzkin to
Joseph H. Rudiger, but aver that the said note
after maturity was delivered to Joseph H. Rudiger
to be delivered to McDermott & Enright, attorneys
10 of the said Schatzkin, to be sued upon, and admit
that the said Rudiger while the same was in his
hands and before he delivered the same to McDer-
mott & Enright wrote under his name on said
note the words “without recourse.” These defend-
ants, however, deny that said alteration was made
by the said Rudiger while he was the holder of
said note, and deny that it was made by the said
Rudiger as agent of the defendant Schatzkin or
with the authority of the said Schatzkin, and on
the contrary aver that it was made by Rudiger
without the knowledge or consent of either of these
defendants, and that the said alteration was made
while the said Rudiger was entrusted with said
note for the limited purpose of delivering it to

McDermott & Enright for the purposes of suit.

(15) These defendants deny that they or either
of them have entered into an agreement with the
said Rudiger by which they are endeavoring to

ao collect from the complainants by means of the said
suit in the New Jersey Supreme Court the amount
of said note, but aver that the said suit in the
New dJersey Supreme Court was brought by the
said Schatzkin through Oetjen as his assignee in
good faith for the purpose of collecting the said
note from the complainants who are responsible in
the full amount thereof to the defendant Schatz-
kin. Defendants further deny that Rudiger ever

held said note as alleged other than above set
40 forth.
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(16) These defendants admit that the said

Oetjen 1s assignee of the said Schatzkin but for
the purpose of collection only, and dojy that the
truth is that the said Schatzkin transferred said
note Ur the sjid Rudiger and deny that he has any
interest in the same. These defendants admit that
before suit was commenced their attorneys drew
an assignment in writing, which was in fact
signed by the said Schatzkin, whereby the said
Schatzkin did transfer his right, title and interest
in said note to the defendant Oetjen, and they
further aver that the fact is that from the time
the said Schatzkin obtained possession of the said
note to the date of the assignment he was the ab-
solute and bona fide owner and holder thereof,
and from the date of the assignment thereof to the

said Oetjen, the said Oetjen became entitled to col-

lect the said money from the said Schatzkin, and
deny that the said note was ever in the possession
or control of the said Rudiger or that he has any
right, title or interest therein, and aver that same
came to his possession solely for the purpose of
delivering it to the attorneys of the said Schatzkin
aforesaid for the purpose of commencing suit
thereon. The defendant Schatzkin further avers
that the alteration of said note was not made by
him, nor has the sum of Twenty-five hundred dol-
lars ever been re-paid to him in whole or in part,
and his suit in the New Jersey Supreme Court

was brought for the purpose of collecting the
amount he loaned thereon.

10

a7 These defendants further deny that the

effect of the writing of the words “without re-
course under the name of said Rudiger was to
release the complainants from any liability on said
note and to cancel said note, and aver the fact to

ne that the said Schatzkin was the owner of said 40
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note at the time of said alteration, and that the
said alteration was made by the said Rudiger
without the knowledge or consent of the defend-
ant Schatzkin and that title to said note passed
immediately from said Schatzkin to said Oetjen,
and avers the fact to be that at no time was the
said Rudiger the owner or holder of said note.

(18) These defendants deny each and every
allegation of paragraph eighteen of the bill of com-
plaint.

Wherefore these defendants pray to be hence
dismissed with their reasonable costs and charges
in this behalf most wrongfully sustained.

(19) These defendants by way of cross bill ex-
hibited against the complainants and against the
defendant Joseph H. Rudiger, here repeat the
statements and allegations of the foregoing answer,
and pray that the words “without recourse” writ-
ten after the endorsement of Joseph H. Rudger on
the back of the promissory note aforementioned
may be struck from said note, and that it may be
decreed that the words “without recourse” written
on the back of the said promissory note under the
endorsement of Joseph H. Rudiger may be decreed
to have been placed on the said note by the said
Rudiger without the knowledge or consent or
authority of either of these answering defendants,
and that the said promissory note may be decreed
to be considered for all purposes as between the
parties thereto as though the words “without re-
course” had never been written thereon by the said
Joseph H. Rudiger, and that it may be decreed that
the writing of the words “without recourse” on
the back of the said note do not in anywise effect
the rights of the said Solomon M. Schatzkin and the
said Henry A. Oetjen thereunder and do not
effect the liability of the said P. Edward Wisch,
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William Freile, Anthony Michel, Joseph H. Rudi-
gerand Orpheum Amusement Company on the said
note, and that it may be ordered, adjudged and de-
creed that there is due and owing on said note to
these defendants, Solomon M. Schatzkn and Henrv
A. Oetjen, the full amount evidenced thereby, to
wit, the sum of Twenty-five hundred dollars, with
interest from October twenty-seventh nineteen
hundred and thirteen at the rate of six per cent per
annum, together with protest fees and postage, and
that it may be ordered, adjudged and decreed that
the said P. Edward Wisch, William Freile, Anth-
ony Michel and Joseph H. Rudiger, the prior en_
dorsers of this defendant Solomon M. Schatzkin,
pay to the said defendants, Henry A. Oetjen and
Solomon M. Schatzkin the amounts aforesaid and
that these defendants may have such other and
further relief in the premises as to your Honor
shall seem meet and as shall be agreeable to
equity and good conscience.
And these defendants will ever pray &c.
McDermott & Enright,
Solicitors of Solomon M. Schatzkin
and Henry A. Oetjen,
Answering Defendants.
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Answer to Cross Bill of Schatzkin
and Oetjen.

IN CHANCERY OF NEW JERSEY.

Between

William Freele, et alv

Complainants. ~ On Bill &c.
. and
10

Joseph H. Rudiger, et al.,

Defendants.

The answer of Joseph H. Rudiger to the cross
bill of Solomon M. Schatzkin and Henry
ien, defendants:

1 This defendant admits all of the allegations o
the defendants’ answers which are made a part of
their cross bill, except that he denies that he is
liable to pay said promissory ™te; that the *mn
should he paid by P. Edward Wisch, Wil am
Preile, Anthony Michel and Orpheum Amusement
Company.

And he humbly prays that he may be hence dis-
missed with his reasonable costs and charges

this shit sustained.
Treacy & Milton,
Solicitors.
30
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Answer to Cross Bill.
IN CHANCERY OF NEW JERSEY

Between \
William Freile, et als, /

Complainants, 1
and I A~

Joseph H. Rudiger, et als, 1

Defendants. 1

The answer of the complainants to the cross
bill exhibited against them by the defendants,
Solomon M. Schatzkin and Henry A. Oetjen:

These complainants deny the allegations of the
cross bill, and pray that the same may be dis-
missed, with costs.

Randol ph Perkins,
Solicitor for and of counsel
with Complainants.

20

30



Testimony.
IN CHANCERY OF NEW JERSEY.

Between
William Freile, et al.,

Complainants,

On Bill, &ec.
and

Joseph H. Rudiger, et al.,

Defendants.

For the Complainants, Randolph Perkins, Esq.,
and George Link, Jr., Esq., of the New York
Bar.

For the Defendants, Schatzkin and Oetjen, Mbs-
srs. McDermott & Enright.

For the Defendant, Rudiger, John Milton, Esq.

Before Hon. John Griffin, Vice Chancellor.
Chancery Chambers, Jersey City, N. J.,

February 4, 1916.

Mr. Link : I would like to state now that
the defendant, Schatzkin, has made certain
concessions here, and on that condition we let
him go.

Mr. Carpenter: Oh, I will have him back.

Mr. Link : Well, I want those concessions
on the record now. He admitted that the de-
fendant—

The Vice Chancellor: There will be no
concessions noted unless counsel agree to
them.

Mr. Link : Well, I have been deceived then,
Your Honor.

Mr. Carpenter : I am going to admit them
when the time comes. They asked that cer-
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Colloquy.

tain facts be conceded—now, they are con-
ceded as being facts, but I do want to object
to the competency, relevancy and materiality
of them when the time comes, but so far there
1s not enough shown to pass upon whether
they are competent, relevant or material, or
not.

Mb. Perkins: We subpoenaed duces tecum
Mr. Schatzkin to come here, and he begged
pitifully to go away.

The Vice Chancellor: Is he here?

Mr. Perkins : No, we let him go on their
statement that they would admit certain facts.

Mr. Link : It is admitted by Mr. Carpenter,
on behalf of his client, that Mr. Schatzkin
owned the majority of the stock of the Realty
and Commercial Company and that he was the
Treasurer of the Company—

Mr. Carpenter: He said he could not tell
that this morning. I will admit that he
was Treasurer of the Realty and Commercial
Company at the time of the execution of the
note in suit and that the Realty and Com-
mercial Company owned a majority of the
capital stock of the Phoenix Realty Company.
Now, I want formally to object to the com-
petency, materiality or relevancy of any of
those facts. I do not think they are compet-
ent, relevant or material, and I move to strike
the facts from the record.

The Vice Chancellor: I will overrule the
motion for the present.

Mr. Lin k: This is an action of fraud; we
allege fraud here, your Honor, and I have got
to show the connection of these different part-
1€esS.

The Vice Chancellor: Oh, well, I say I
will overrule the objection for the present.
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Counsel will call my attention to it later,
when the case 1s closed.

Mr Carpenter: I will do that. I only
made the motion to protect my rights.

The Vice Chancellor : Oh, yes, of course.

Paul Edward Wisch, sworn:

Direct Examination by Mr. Link :

Q. Do you remember, on October 27th, 1913, Mr.
Michel calling upon you? A. Yes, sir.

Q. Do you remember executing a note at that
time? A. I do—I mean endorsing and signing a
note.

Q. You signed the note as one—

Mr Carpenter : I object. The note speaks
for itself.

The Vice Chancellor : Produce the note.

Mr. Link: Well, now, Your Honor, I don’t
want to produce that note in evidence. That
note has been altered; I do not want to intro-
duce it in evidence.

The Vice Chancellor : Well, I don’t know
how you are going to prove the document un-
less you produce it

Mr. Link: Well, I am not going to try to
prove the document; I am trying to prove the
conversation that took place at the execution
of the document.

Q. At that conversation with Mr. Michel you
had a discussion with him about the note in suit?

Mr. Carpenter : I object, as immaterial.
The Vice Chancellor : I will overrule the
objection.

40 A. About what?
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Q. About the note in suit? A I did, yes, sir.
Q. Will you state what that conversation was?

Me. Carpenter: I object; it 1s not compet-
ent, relevant or material.

The Vice Chancellor: Who was Mr.
Michel?

Mr. Carpenter : One of the complainants.

Mr. Perkins : He 1s a prior endorser.

Mr. Link : And one of the complainants.

Mr. Milton: How can that possibly bind
Mr. Rudiger?

Mr. Carpenter: Or Mr. Schatzkin?

Mr. Link : This evidence 1s being intro-
duced against Mr. Schatzkin. I will show
this to Your Honor—I cannot show it all by
one witness—that the Orpheum Theatre Com-
pany, who rented the Orpheum Theatre, which
was owned by the Phoenix Realty Company,
was 1in difficulties; that Mr. Wisch, among
others, was financing the company, with Mr.
Rudiger and Dr. Freile and the rest of them,
and that they came to a time when they would
not put up any more money, and Mr. Michel—

The Vice Chancellor : Well, I will admit
the question for the present.

(Question repeated.)

A. Mr. Michel, who was the Treasurer of the Or-
pheum Amusement Company, came to my office
on Monday, October 27th, after I had told him the
previous week, (or I think it was on Saturday
afternoon at the Theatre) that I would put up no
more money, having put up several thousand dol-
lars above what I had agreed to—

Mr. Carpenter: I object. I now call Your
Honor’s attention to this fact at this time,
that this is testimony as to a conversation be-
tween two complainants here, and, as against

10
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Mr. Schatzkin and Oetjen, it is certainly hear-
say.

The Vice Chancellor: It 1s absolutely
hearsay unless it is connected, but it might
have something to do as between the parties
themselves; it may ultimately become material,
I don’t know; counsel may connect it up; if
they do not it may be entirely immaterial. Go
on, I won’t listen to any more argument.

£. (Resuming) When he came to my office he
told me—we had had a discussion about possibly
getting the Phoenix Company to forego rent for
a time until business might improve—and when he
came to my office on Monday he said that he and
Rudiger had been to see Schatzkin at Rutherford
the previous day, and he had told Mr. Schatzkin
that I had refused to give any more money and
that I wanted to have the rent foregone or I would
close up the Theatre. So Schatzkin explained to
Eim that he didn’t care to have—

The Vice Chancellor : This is what Michel
told you?

The Witness : Yes; this is what he told me,
when he came back on Monday.

The Vice Chancellor: He reported what
Schatzkin told him?

The Witness: Yes.
A. (Resuming) —he didn’t care to have the Thea-
tre closed up on account of the fact that he was
then in negotiations with Doctor Albanesius of
Jersey City to sell him the theatre, and that it
would look bad if the rent payment was stopped,
showing that the house wasn’t making a living.
And he put before me a note which was made pay-
able to J. H. Rudiger and was endorsed by Rudi-
Ler>— “J. H. Rudiger, Anthony Michel and Will-
iam Freile, M. D.” — at the time he explained to
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me that Schatzkin, provided we would turn the
money in for rent, would furnish the Company
$2500. to keep the house open—eighteen hundred
dollars of which was to go direct back into his
pocket as rent. And he explained that the reason
the note was made was that Mr. Schatzkin was not
In a position to hand the money right out and
wanted this note so that he could discount it and
get the money for it.

Q. Do you remember anything else he said to
you about the note at that time? A. Well, he
simply said that. He explained to me, when I
looked at the note and saw Rudiger’s name on it—

The Vice Chancellor : Well, now was Mr.
Schatzkin present?

A. No, Michel and I were only alone. When he
presented the note to me I looked at it and there
was the name of Rudiger on it, and Doctor Freile,
both of whom had long before that refused to fur-
nish any more money, and they had left it to me to
continue paying the money; and Michel explained
to me “See, Rudiger and Freile are on the note;
it is only accommodation for Schatzkin; he wants
to raise this money; he don’t want the theatre
closed up just at the present time or probably
Doctor Albanesius won’t buy it”.

The Vice Chancellor: That line of test-
imony 1is different in principle from the
other—

The Witness: That is the time—

The Vice Chancellor : One moment—still
under the general statement that a motion will
be made to strike it out later I will let that
stand. In the first branch of his testimony he
stated what Mr. Michel repeated to him had
been said by Schatzkin, in this last testimony
he simply i1s relating a conversation between

l.o
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himself and Michel, which Schatzkin knew
nothing about, and which, to my mind at
present, I do not see how Schatzkin can he
charged with.

Mb. Carpenter: As to the resit of the test-
imony, Mr. Schatzkin was not present,, as I
understand it, when Mr. Michel and Mr.
Wisch had this conversation.

The Vice Chancellor: True, hut if Mr.
Michel does not connect Mr. Schatzkin with
the statement then, of course, I do not see
what relevancy the testimony hah.

Mr. Carpenter : Then I move to strike out
that part of the testimony just given.

The Vice Chancellor: I am going to let
it stand subject to your motion to strike it
out later in the event it is not connected up
with Michel’s testimony.

Mr. Lin k: This note was endorsed to Mr.
Oetjen after maturity—

The Vice Chancellor: I am not striking
out that testimony now. When the motion
1s made to strike it out it is time enough then
for you to answer it.

Q. Did Mr. Michel tell you that Mr. Schatzkin
had told him what you have just testified? A.
Yes, sir.

Q. Told it to you? A. Yes, sir; Schatzkin told
1t to Michel, you mean?

Q. Yes? A. Yes.

Q. Did you have any subsequent conversation
with Mr. Schatzkin? A. No. I had no conversa-
tion with Mr. Schatzkin about this note until a
short time prior to when a suit was brought
against Doctor Freile, Michel* and myself for this
$2500. On that occasion Mr. Rudiger—

Mr. Carpenter: When was that? I object
until the time 1s fixed.
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The Witness : Immediately before the suit was
brought—shortly—I should, say two weeks, or so.

By the Vice Chancellor :

Q. Two weeks before what suit was brought?
A. The original suit in the Supreme Court in this
ease.

Q. Go right on. A. Well, that day I was in my
office and had a telephone call, and I recognized
the voice of Mr. Rudiger, and he said over the
telephone that he was in Mr. Schatzkin’s office and
would like to have me come down there as Mr.
Schatzkin wanted to talk to me about this note.
So I went down to Schatzkin’s office in the Hudson
Terminal Building, and as I went into the outer
door I met Mr. Rudiger in the passageway to Mr.
Schatzkin’s private office, and Mr. Rudiger said to
me that “Schatzkin wants to see you about this
note; he wants you to pay it” ; he says, “Now, don’t
you pay it; you are neither legally nor morally
obliged to pay one cent of this note”. Mr. Rudiger
1s the first endorser on the note, and, of course—

Q. No, no; go right on. A. Oh, excuse me.
Well, then we waited in the hallway a few minutes
when Schatzkin came back from some other office
and we entered his office and he asked me what
about the note, about the payment of the note. 1
»aid, “Certainly I am not going to pay that note;
you know well enough that I wasn’t supposed to
pay that note; I am not responsible for that note;
you advanced that money to the company, that is
all”. Well, he hemmed and hawed, and that is all
there was to At, and I left.

Cross Examination by Mr. Milton :

Q. Mr. Wisch, the conversation with Michel
which you have related, did that take place in the
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morning of October 27th? A. Yes, sirj about
noon, around noontime.

Q. And (that was the time you signed the note
you have referred to? A. Yes, sir.

Q. Do you know Mr. Carry? A. Yes, sir.

Q. The young man in the light suit sitting in
court here? A. Yes, sir.

1° Q. And you are quite sure that it was not Mr.
Carry who presented the note in question to you
for endorsement? A. Absolutely sure that it was
hot.

Q. Don’t you know as a matter of fact that it was
Mr. Carry who brought the note to you, and not
Michel? A. Absolutely not; it was not Mr. Carry,
it was Mr. Michel. I had all my dealings with
Mr. Michel, on every occasion.

20 The Vice Chancellor: One moment. He
is only asking you one thing—did Mr. Carry
bring this note, and not Michel, to you to
sign? Now, you have answered “No, he did
not”.

Q. You are certain it was Michel who presented
that note to you on the morning of October 27th,
about noon, for endorsement? A. Yes, I am.

Q. Just as certain about the rest of your testi-
mony as you are about that?

so . .

Mr. Perkins: I object. That is not a

proper question.
A. Yes, sir.

The Vice Chancellor: It is a very com-
mon way of asking the question.

MR. Perkins: I know it is a very common
way 'that lawyers have, but I do not think it
is proper.

40

Q. Do you recollect the date of the conversation
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that you had with Mi*. .Schatzkin and. Mr. Rudiger
in Mr. Sehatzkdn’s office about the note? A. -No, I
do not.

Q. I did not understand whether it was Schatz-

kin or Rudiger who said to you that you were not
legally or morally obliged to pay 1t? A. Mr.
Rudiger.

Q. Was that said in Mr. Schatzkin’s presence?
A. No.

Q. Not in Schatzkin’s presence? A. No, sir; it
was whale Schatzkin was out of his office, while
we were waiting for him.

Cross Examination by Mr. Carpenter:

Q. What did you say that Mr. Schatzkin said
to you when you were in jhis office at that time?
A. He asked me about—

Q. What did he say—not your conclusion, what
did he say to you? A. I could not remember the
exact words, but the purport of the visit was for
him to ask me 'to pay that note.

Q. He said, “Mr. Wasch, I want you to pay this
note”, did he? A. I don’t believe he said it in that
way. He said, “Mr. Wisch, are you going to pay
this note?” I said, “I certainly am not”.

Q. He said, “this note”? A. No, he spoke about
the note. The note was not in evidence at the
time; he didn’t have the note.

Q. He did not show you the note? A. No, he
did not show the note. I did not know where the
note was, even.

Q. You knew what he meant, though, when he
®aid “this note”? A. I knew about the $2500
note.

Q. You knew it went to protest, didn’t you? A.
I know it went to protest—that is the only reason
I did not refer to that particular note.

40
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Q. You got a certificate of protest? A. I got a
notice, yes, and paid no attention to it.

Q. When Mr. Schatzkin asked you iif you were
going to pay the note what did you say to ham?
A. I said “no”.

Q. Then what did he say? A. I don’t know; I
don’t remember.

10 Q. Did he tell you he would sue you then? A.
No.

Q. Nothing like that? A. Nothing like that.

Q. Did he tell you, “All right, I will hand it
over to you”? A. He did not say a word.

Q. Did you ask him to surrender it to you? A.
No, because there were a number of endorsers on
there. 1 wasn’t particularly interested in that
note owing to the circumstances of it having been
made.

20 Q. Did you ask him to strike your name off of
1t? A. No.

Q. Did you say anything more to him after he
asked you for payment? A. I simply refused the
payment of it.

Q. Then what did he say to you? A. Nothing,
he didn’t say anything about bringing suit at all.

Q. And when he brought suit, was that a big
surprise to you?

30 Mr. Perkins : I object.

A. Not with a man of SchUtzkin’s type—not a
bit of it.

The Vice Chancellor: That will do. 1
will strike the question and answer out.

Q. What did you reply to Mr. Rudiger when he
had you on the 'phone and asked you to come over
to Schatzkin’s office, that Mr. Schatzkin would like
to talk to you about the payment of the note? A.

40 T said, “All right, I will be right over.”



Paul Edward Wiscb”Cross.

Q. How far is your office away ifrom Mr. Schatz-
kin’s office? A. Oh, just about two blocks.

Q. Two blocks away? A. Yes.

Q. Did you go right over? A. Yes, within a
few minutes. I just didn’t happen to have any-
thing to do.

Q. Were you able to pay the note at that time,
if you wanted to?

Mr. Link: I object to that; I think it is
immaterial.

The Vice Chancellor: I will admit the
question.

A. Was I? Yes.

Q. You had $2500 in funds in your account, or
in cash? A. I could get it, yes.

Q. And did you say anything more to Mr.
Rudiger except, will be right over”? A. Over
the telephone?

Q. Was that all you said? A. I didn’t discuss
it over the telephone.

Q. And he did not say anything more to you
than you have told us? A. That is about all the
conversation we had—just an instant in the hall-
way when Mr. Schatzkin came along.

Q. Now, then, when was it that Mr. Michel told
you all of these things about this particular note—
was 1t in the morning that you endorsed it? A.
Sure, when he came in to get me to endorse it and
explained the situation to me.

Q. At the time he brought it to you? A. Yes
he brought it to me.

Q. -Now then, let me know™ whether you remem-
ber these things because you associate them with
the occurrence of Michel bringing the note in to
you for endorsement? A. Why, that is my recol-
lection of the transaction. That is about the first
time anybody had put up any money to keep the
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Paul Edward Wisch— Cross.

theatre open, besides myself, for so long a time,
that it quite impressed me.

Q. You had been putting up the money yourself
for quite a while, hadn’t you? A. For quite a
while, yes.

Q. To keep the theatre running? A. Yes, I put
up the money—ryes.

Q. And you put up a lot of money, too, didn’t
you? A. Yes.

Q. Didn’t you put up $30,000 to keep that
theatre open? A. I refuse to answer. That 1is
Immaterial.

Q. Oh, you do?

The Witness : Is it not, your Honor?

Mr. Link : 1 object to it as being incom-
petent, irrelevant and immaterial, how much
money he put up.

The Vice Chancellor: I will permit the
question because it tends to negative the idea
that they merely ran this theatre for the
benefit of Mr. Schatzkin.

(Question repeated.)

A. 1 did not.

Q. How much did you put up yourself? A. I
don’t °recollect the exact amount.

Q. Didn’t you put up over $30,000? A. No, sir.

Q. Didn’t you put up over $25,000? A. No, sir;
I don’t think so, I can’t recollect that.

Q. You can tell pretty close now to the figure,
can’t you—you can tell me pretty close to the
figure that you put up? A. I don’t know what
it 1s.

Q. Was it between $20,000 and $35,000? A. I
don’t really know the amount.

Mr. Link: Well, we will concede that he
put up a large sum.
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iMr. Carpenter: I want this man to tes-
tify, not Ms counsel.

A. T can’t recollect the amount; I think, ijthe
whole amount, as near as I can figure it out, 1is
about $22,000, counting everything.

Q. Of course, the loss embarrassed you consid-
erably, didn’t 1t?

Mr. Link: I object to that as being im-
material.

The Vice Chancellor: I will overrule
that question.

Q. Had you put up $22,000 in this venture, up
to the 27th of October, 1913? A. No, some of
that I put in afterwards; even afterwards.

Q. But you put up most of it, I assume, before
that date, didn’t you? A. Yes, most of it, sure.

Q. You put the money up so the theatre would
be kept running and your chances of realizing on
your investment would be better? A. Not at all,
because the original $10,000 was put up on the
stipulated condition with the Phoenix Realty
Company that they were to put up $5,000, which
they promptly failed to do, under the management
of Mr. Rudiger.

Mr. Carpenter: I move to strike out the
latter part of it.

Mr. Link : Why, that is an answer to your
question.

Mr. Carpenter: All right.

The Vice Chancellor : I will not strike it
out.

Q. Now, do you remember how much you put
up after the 27th of October, 1913, for the pur-
pose of keeping the theatre open and running? A.
I think it was $15,000, after that.
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The Vice Chancellor: After what date?

A. After this October 27th.

Q. You did that for the purpose of keeping the
theatre running, didn’t you? A. Yes, sir; with
the hope of getting my money back.

Q. Is it not a fact that the longer the theatre
stayed open the more chance there was of the
investment turning out to be good? A. Well, it
got to look bluer and bluer every day, and I had
wanted to see if I couldn’t recoup some of my
money.

Q. And that is the reason you kept putting up
a little bit more in the hopes of— A. (Interrupt-
ing.) Well, it was only done—the giving of that
$1,000 was only done with the view of trying to
get the thing continued so the Phoenix Company
could operate the theatre afterwards, which they
did; we turned the theatre over to the Phoenix
Company, and instead of letting the talent go
and not paying the money and giving the theatre
property a black eye, I gave up another thousand
dollars—that was a thousand dollars—I simply
did it in the interest of the stockholders and every-
body concerned. I was the angel for the proposi-
tion, you might say, being guided by Michel, the
great manager.

Q. When was that?

The Vice Chancellor : When did you put
up this thousand dollars to pay the actors?

A. That was around December, I think.

Q. Of what year? A. 1913.

Q. That was the December following the exe-
cution of the note? A. Yes, sir; after they had
used up that money, you see, they came back for
more.

Q. You were interested, were you not, in trying
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to get tlie Phoenix Realty Company to forego
their rent an the theatre for a time so it would
give you more of a chance? A. Yes, sir.

Q. And they had refused to make the extension,
hadn’t they? A. They hadn’t refused, other than
Schatzkin, according to Michel’s statement—

Q. Just answer the question? A. What is that?

Q. Whether they had refused to give you the
extension you asked for—can you say “yes” or
“no” to that? A. Well, you can look at it two
ways, I cannot answer it, yes, or no, and answer it
correctly.

The Vice Chancellor: Well, then, just
say you can’t answer it yes, or no. I appre-
ciate that there are such questions that cannot
be answered by yes or no.

A. Well, I cannot answer it directly.

Q You say you had no talk with Mr. Schatzkin
at all about this note until after it had fallen due?
A. Yes, sir.

Q. You did not have any talk with them about
lending this particular $2500? A. Never.

Q. Had you yourself asked Mr. Schatzkin to
forego the rent on the theatre? A. No, sir.

Q. Well, who did that for you? A. Mr. Michel.

Mr. Link: May I interpose just one ques-
tion to save confusion?

The Vice Chancellor : No, your turn will
come later.

Q. Did you call Mr. Schatzkin on the telephone
about that? A. About what?

Q About foregoing the rent for the saloon? A.
No, sir.

Mr. Mil to n : There were one or two ques-
tions I omitted to ask.
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By Me. Milton :

Q. Mr. Wisch, the Saturday in October preced-
ing the endorsement of this note, that you have
referred to, you put up six thousand dollars in
cash to keep the theatre open, didn’t you? A. I
don’t recollect.

Q. Are you willing to swear that you did not?
A. Oh, no, I won’t swear that I did not, no.

Q. Did you recollect that on Tuesday, October
28th, 1913, after you endorsed this note, you got the
$600 back that you had advanced to the theatre on
the preceding Saturday? A. That I got it back?

Q. Yes. A. No, sir; I did not.

Q. Out of the proceeds of that note? A. No,
Sir.

Q. Do you mean you did not? A. I never got a
dollar back—

The Vice Chancellor: One moment, you
have answered the question.

Q. Do you mean that you cannot recollect that
you got (the money back, or that you say positively
you did not get the money? A. I positively did
not get 1it. I never got a dollar back out of the
Orpheum Amusement Company of all the money I
put into it.

Q. Are you trying to now? A. No, sir. That
1s not a proper question, neither.

The Vice Chancellor: Well, T will pass
upon that; you just answer questions and be
respectable on the stand.

Q. I think you said, Mr. Wisch, that when Mr.
Michel came to you on that Monday morning he
had this note which bore the endorsement of him-
self and Freile? A. And Rudiger.

Q. Those names were all on it at the time you



59
Paul Edward Wisch— Cross.

saw this note? A. Rudiger, Michel and Freile.

Q. You are quite sure about that, are you? A.
They were there.

Q. Is this your signature (showing the witness
paper) ? “P. Edward Wisch” is what I want you
to look at? A. Yes, sir.

Q. That is your signature, is it? A. Yes.

Mr. Milton : I show the witness now, for
the record, an affidavit made by him before
one Waiter G. Winne, an attorney-at-law of
New Jersey, verified September 25, 1914, and
annexed to the original bill of complaint in
this cause.

Q. I call your attention, Mr. Wisch, to this
statement in this affidavit, “Deponent further says
that the name of William Freile was not endorsed
upon said note until after endorsement by depo-
nent, and that deponent is not aware of the cir-
cumstances attending said Freile’s endorsement”—
now, 1s the note referred to in this affidavit the
same note that you have referred to on the stand?
A. Yes.

Q. Now which of your statements is correct?
A. The one I am telling now on the stand. That
affidavit, I understand, was hastily drawn and
was drawn under a misapprehension.

Q. You mean that your counsel, Mr. Perkins—1I
assume he is the one who drew the affidavit? A.
Yes.

Q. —drew this affidavit under a misapprehen-
sion as to what the fact was? A. I presume so.

Mr. Perkins : Well, it is true that he did
ask me to correct it.

The Witness I asked him to change certain
things in these affidavits, and that apparently has
not been done.

a0
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Paul Edbgﬁard Wj~ch-—Cross.;... .

Q. You mean to say that you knew (that mis-
statements had been made in affidavits filed in this
cause, and that you have done nothing to correct
that situation? A. I certainly have done ail I
could; I called my attorney’s attention to it.

Q. What other misstatements have you made in
affidavits that you have made, or by anybody else
in this case? A. I don’t know.

Q. What did you mean by your previous state-
ment that there were other mistakes 1in affidavits,
which you called your attorney’s attention to?
A. I did not say that, did I?

Q. What did you say? A. I said there was
some mistakes in the affidavits that Were not cor-
rected, or something to that effect.

The Vice Chancellor : That is about what
he said; now, the question is what other
mistakes do you recall that were made in the
affidavits?

A. I don’t recall that. I haven’t been able to
pay much attention to that.
By Mr. Link :

Q. When you said “you”—you refer to you do-
ing certain things—you mean the Orpheum Amuse-
ment Company? A. Yes.

Q. You acted as President of the Company? A.
I was simply acting as President of the Orpheum
Amusement Company.

Q. jSo when you say “you”— A. It was always
the Orpheum Amusement Company, because it was
always the business of the Orpheum Amusement
Company.

Q. These conversations in this affidavit you have
testified to, you spoke to Mr. Perkins about those
before they were executed, didn’t you? A. Yes,
sir.

Q. Called his attention to them? A. Yes, sir.
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Randolph Perkins, Esq.—«Direct.

Q. Was it before or after you signed it? A.
Ob, after I signed it. I read them afterwards and
told him afterwards.

Randol ph Perkins, Esq., sworn:

Direct Examination by Mr. Link *

Q. You are the attorney for the complainants?
A. Yes, I am the solicitor and counsel for the com-
plainants.

Q. You heard Mr. Wisch testify that he directed
you to make certain corrections in the bill of com-
plaint and affidavit? A. I heard his testimony,
yes.

Q. Is that true? A. I might state just what
happened.

Q. Will you just state to the Court what hap-
pened? A. The bill and the affidavits were drawn
' hurriedly because the case in the Supreme
Court was pending; there was some conflict be-
tween the statement of Mr. Wisch and Mr. Machel,
according to my recollection, as to how the signa-
tures went on, and when I dictated the affidavits
r think I dictated after Mr. Michel’s memory, and
when i1t was signed (Mr. Wisch signed it before
Mr. Winne and read it over) he said that ought
to come out; but in the haste of getting before the
Vice Chancellor the paragraph was not stricken
out; but from the time the bill was drawn to the
present .time Mr. Wisch has always insisted that
that paragraph should come out of his affidavit-
in fact, there are one or two other slight changes,
too he insisted .that his name should come out of
paragraphs 4, 5 and 6 of the bill.

Q And also I think paragraph 9? A. There
was a little conflict; I .had the three gentlemen

1<
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Dr. William Freile— Direct.

accordance with, tlie conversation as they gave it
to me, and I rather followed Mr. Michel’s memory
than Mr. Wisch’s and when it was finally cast into
form and before Mr. Wisch had signed it and
looked 1t over, then he said that ought to come out,
and he asked me to make the amendment, but due
to a multitude of things, I really never got around
to it. I intended to make a motion to do it to-day.

No Cross Examination.

Dr.William Freil e, sworn:

Direct Examination by Mr. Link :

Q. You are one of the complainants in this
action? A. I am.

Q- Will you state to the Court the facts at-
tending your placing your signature on the back
of the note in suit here? A. On this morning in
October, nineteen hundred and—

Mr. Mil ton : Just a moment. It seems to
me this is clearly in contravention of the rule
that prohibits oral testimony being received
as to the contents of a written instrument.

Mr. Perkins : That don’t apply in a case
where fraud 1s charged, and where we are try-
ing to change the instrument.

The Vice Chancellor: There is no evi-
dence, so to as I understand it, as to any
note but some note that is up in the air and
not connected with this suit at all.

Mr. Milton: Well, the counsel says “the
note in suit”.

The Vice Chancellor: Well, counsel can-
not say “the note in suit” without producing
it.

Mr.Milton : I object, then, to this witness
being permitted to testify.
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Dr. William Freile— Direct.

The Vice Chancellor: The other witness
In no manner, as I understand, attempted to
connect this note with the note in suit. He
testified to “a note”—now, what that note is
I don’t know.

Mr. Mil ton : Well, until the relevancy of
it or anything connecting it with the issues
involved here appears, I think his testimony i<
1s inadmissible.

The Vice Chancellor: Unless 1t 1s con-
nected I shall so regard it—having been prop-
erly objected to.

Mr. Link : I understood, your Honor that
Mr. Wisch was testifying to the note in suit,
that was the understanding.

The Vice Chancellor : Oh, no,; so far as
the general reference to it is concerned, that
1s one thing; but as to anything tending to
identify a particular note, the note has got
to be shown the witness and be asked if that
1s his signature. I do not see, for the life of
me, how i1t is going to bind you in the least
bit to show the note. It need not be markedin
evidence.

Mr. Carpenter: It i1s all admitted, any-
how. I don’t see how there can be any possi-
ble question of it.

The Vice Chancellor: Is therea copy off so
the note annexed to the bill?

Mr. Carp enter : No, but it 1s sufficiently
identified.

(Mr. Carpenter thereupon produced the
note in question and handed it to Mr. Link.)

Q. I show you a note -dated October 27, 1913;
is that your signature? A. That is my signature.

(The note referred to is marked C-1 for

Identification.) 40
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Dr. William Freile—Direct.

Mr. Milto n : Now, I may be anticipating
what Mr. Link is going to do, but until this
note is offered in evidence I do not see how
any evidence can be admitted with reference
to the state of the paper. It seems to me that
the witness 1s called for the purpose of iden-
tifying the papersthat can be done, but no
further inquiry can be made into that paper
unless it 1s in evidence.

The Vice Chancellor (to Mr. Link) : You
are* trying to restrain a suit on this very note,
aren’t you? And you want to have it deliv-
ered up for cancellation?

Mr. Perkins: That is right. It ought to
go into evidence.

The Vice Chancellor : How can you ask
for any such relief without offering if in ewvi-
deuce?

Mr. Penkins : I think it should go in evi-
dence. It is not in evidence as an obligation,
it 1s only in evidence as a piece of paper in
this record.

The Vice Chancellor: You do not con-
cede anything as to its validity by offering it
in evidence. It is the very paper you attack
for the purpose of setting it aside.

Mr. Link : Then I offer in evidence note of
the Orpheum Amusement Company, endorsed
by Joseph H. Rudiger, Anthony Michel—

Mzr . Carp ent er : Read all there is on there.

Mr. Link: I offer in evidence the follow-
ing note:

“Jersey City, N. J., October 27th, 1913.
$2500.00—"

The Vice Chancellor: Oh, why not just
offer the note in evidence for what it 1is
worth?

Mr. Link : I offer this note in evidence.
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Dr. William Freile—Direct.

(The note 1s admitted without objection and
marked Exhibit C-1.)

Q. I show you Complainant’s Exhibit C-1; will
you state whether the name William Freile, M. D.,
is your signature? A. That is my signature.

Q. Will you state the circumstances surrounding
the execution of that note and the placing of your
signature on the back of the note?

Me. Carpenter : I object to it, on the
ground that it is incompetent, irrelevant and
immaterial; and certainly not admissible as
against Mr. Schatzkin, who is a holder for
value in good faith.

The Vice Chancellor : Well, I don’t know.
They cannot offer all their evidence in one
word. It may be they will connect the note
with it. I will admit it in evidence and allow
the question. It may be that it will have to
be stricken out later, if it is not shown that
Mr. Schatzkin had knowledge of it. The
motion, of course, can be renewed later on
that.

A. On this morning in October, 1913, Mr. Fred
Carry, who i1s present in court, came to my office.
He stated that Mr. Rudiger had sent him down
to my office with this note and requested me to
endorse it. I demurred and said to him, “Fred,
you know that I have had my dose of medicine in
this thing, and I don’t care to put my name on
any further pieces of paper’. He then said to
me that Mr. Rudiger had advised him to tell me
that it was simply a matter of accommodation to
Mr. Rudiger so that he could raise some money
for the continuation of the theatre project, and
on that representation I endorsed the note.

Q. Will you state whether or not—
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Dr. William Freile—Cross.

Mr. Milton : I move to strike out (on be-
half of Mr. Rudiger) the statement alleged to
have been made by Carry that he was in-
structed by Mr. Rudiger to say it was simply
a matter of accommodation for him so that
he might continue the theatre project, on the
ground that there is no charge in the plead-
ings that this witness or any other witness
executed this note for Rudiger’s accommoda-
tion.

The Vice Chancellor: I will let it stand.
I won’t strike it out; I do not see that it goes
to the crux of the case particularly.

Mr. Carp ent er : I wish to join in that ob-
jection.

The Vice Chancellor: Yes.

Q. Did you have any conversation subsequently
with Mr. Rudiger regarding this note? A. None
Whatever.

Q. Or with anybody connected with Mr. Rudi-
ger or Mr. Schatzkin? A. No.

The Vice Chancellor: I do not under-
stand he had any conversation with Mr. Rudi-
ger—he had a conversation with Mr. Carry,
as coming from Mr. Rudiger.

The Witness: That is the only conversation I
had on the topic.

Q. Did you receive any money, or property, or
anything of any kind, for the execution of that
note? A. Nothing whatever.

Cross Examination by Mr. Milton :

Q. Doctor, you had been a stockholder and offi-
cer of the Orpheum Amusement Company? A. I
had been prior to six or eight months before the
dating of this note.
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Dr. William Freile— Cross.

Q. You jhad been an officer? A. An officer.

Q. At the time of the endorsement of this not<
you were still a stockholder? A. Yes, sir.

Q. How many shares of stock did you hold? A.
I really don’t remember; I know that I lost about
six thousand dollars on the transaction.

Q. You had been investing money from time to
time in the Orpheum Amusement Company, in an
endeavor ito keep the dying horse on its legs? A.
With others, I had, up to the time that I resigned
the Presidency, which was, I think, six or eight
months prior to this note in question.

Q. You understood, at the time the note was
tendered to you, that the proceeds of it were to
be used for the purpose of paying the rent due to
the Phoenix Bealty Company? A. That was my
understanding, yes.

Q. And that if the rent were paid the theatre
would be allowed to remain open, and the Or-
Pheum Amusement Company be allowed to con-
duct it? A. That was my conception of it.

Q. Doctor, are you quite sure that Mr. Carry
did not say to you that Mr. Budiger sent him to
you because he, Mr. Budiger, would not endorse
the note unless it was understood by you and
Michel and Wisch that he was not to be liable on it?
A. 1 do not recall any such statement, Mr. Milton.

Q. You do not recall that? A. No, sir.

Q. Do you recall when it was that Mr. Carry
brought the note to you—what day it was? A.
I am a little bit in doubt about that; I think, to
the best of my knowledge, it was either a Sunday
or a Monday.

Q. Your recollection of this transaction i1s a
little hazy, is it not? A. It is hazy as to the
question of the absolute date on which the note
was presented; that I will admit.

Q. Is that the only point on which it is hazy,
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Dr. William Freile— Cross.

Doctor? A. No,my recollection of the other facts
1s reasonably definite.

Q. Well, 1s your recollection definite as to
whose names were on the note when you signed it?
A. It is quite definite.

Q. It is quite definite? A. Yes, sir.

Q. Well, are you definitely clear and certain
that Mr. Wisch’s name was on the note at the
time you signed it? A. Mr. Wisch’s name was not
on the note at the time I signed it.

Q. When did you become definite about that?
A. Well, that is just simply my definite recollec-
tion about it.

Q. I see. Well, have you any recollection of
acquiring a definite recollection—if I may put it
that way—about Mr. Wisch’s name being on the
note when it came to you? A. Well, I simply do
not recall seeing Mr. Wisch’s name on the note
when it was presented. I saw only two names on
it at the time, that is, Mr. Rudiger and Anthony
Michel, to the best of my knowledge.

Q. Are you certain, now, that Mr. Wisch’s name
was on 1t? A. I do not think it was.

Q. You do not think it was? A. No; I do not
think it was at the time it was presented to me
for signature.

Q. Would you go so far, Doctor, as to swear
now that Wisch’s name was not on the note?

Mr. Perkins: I object; I think it 1is
wholly immaterial. Here are the last two
endorsers on the note—how can it possibly
affect the liability, or the responsibility of
the holder of the note, or anyone else?

The Vice Chancellor: Why, they are li-
able in the order in which they endorse, and
the proof of the order on the back of the instru-
ment governs, unless there is an agreement
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Dr. William Freile— Cross.

to the contrary. All this witness has testi-
fied to 1s his recollection (as definitely as any
man can, as I see it). The mere fact that he
says he is “prepared to swear, etc.,” is not so
material; he is now under oath testifying as
to what he recalls of the transaction.

Mr. Milton: Yes, sir; the examination 1s
being conducted for the purpose (it may not 10
he accomplishing it, hut at least it i1s being
conducted for the purpose) of demonstrat-
ing that the witness’s recollection of What took
place at the time he signed the note is very
weak and indistinct. I think we have an
honest witness—no question about that—but
the witness’s recollection as to what took
place at the time he signed the note is not
clear, and 1s not good.

The Vice Chancellor: Well, now, just 20
examine him so as to clear up that recollec-
tion, if you can.

Q. (Last question repeated.) A. I would an-
swer that jby saying, to the best of my recollection,
it was not.

Q. It was not on the note? A. To the best of
my recollection. I am absolutely trying to recall
these things as well as I can.

Q. I call your attention, Doctor, to a statement
made in the affidavit which you made in this case
on the 25th day of September, 1914, before Wal-
ter G. Winne, Attorney-at-Law of New dJersey—
the name “William Freile” being your signature,
I presume? A. That is mine.

Q. I call your attention to this statement “Said
note was brought to deponent’s office, 1?8 Palisade
Avenue, Jersey City, by one Fred Carry; that at
the time it was brought there it bore the endorse-
ment of J. H. Rudiger and Anthony Michel, and, 40
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Dr..-Wrilliam FueitPrr-rQross.,.

the deponent is. informed, that of Edward P.
Wisoh”? A. Yes; I say “deponent is informed.”

Q. Who told you that? A. I think that state-
ment 'arose out of the conferences down in Mr.
Perkin’s office; and while my recollection was
that Mr. Wisch’s name was not then present, the
gist of the argument seemed to suggest that it
really was.

Q. And the fact 1s, then, that while in Mr. Per-
kins’ office, in the act of preparing this affidavit,
you were not certain whether Wisch’s name was
on that note, or not? A. I say I was informed
that it was on it—“the deponent is informed,”

Q. And you were not certain at that time that
Wisch’s name was on it? A. No, I am simply
saying that, to the best of my recollection, it was
not.

Q. As I understand it, Doctor, you now testify
that Mr. Carry, when he brought Exhibit C-1 to
you (that being the note) for endorsement, he
said to you that your endorsement was sought for
the accommodation of Mr. Rudiger? A. That is
my recollection of it.

Q. I see. Let me ask you, was that all he said
about “accommodation” ? A. That is all I recall.

Q. I see. Let me ask you, Doctor, what you
meant by this statement in the same affidavit—
“that at the time deponent endorsed said note
said Carry stated that it was for the accommoda-
tion of Solomon M. Schatzkin”—was that true?
A. Well, I could not really swear, just at this mo-
ment, how this accommodation thing was assumed.
I presumed, When Mr. Rudiger sent the note down
to me, that he was negotiating the whole thing.

Q. I see. Then you really presumed, when
Carry brought the note to you and said he came
from Mr. Rudiger, that you were doing this thing
for Rudiger’s accommodation? A. I did.
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Dr. William, Freile— Cross.

Q. Yet, notwithstanding that presumption, you
made this affidavit that Carry said to you that it
was for Schatzkin’s accommodation—is that right?
A. I really could not he absolutely certain about
it.

Q. Now, Doctor, is it not the real fact that
your recollection of what Carry said to you is so
hazy and indistinct that you are not certain just
what Carry said to you? A. Well, it is a very
difficult matter to recall some of these transient
conversations of three years ago, Mr. Milton.

Q. Well, would you be apt to say that this af-
fidavit, that was made in September, 1914 (which
was a little short of a year after the note was en-
dorsed) was more reliable as to your recollection
than what you are now testifying to—in other
words, were not the facts, in September, 1914
fresher in your recollection than they are now?
A. Well, the facts are a year older, of course.

Q. Yes; and you were gathered together at the
time you made this affidavit, in Mr. Perkins’ of-
five, for the purpose of preparing this bill of com-
plaint to prevent the trial of the suit at law,
weren't you? A. That is true.

Q. Don’t you think, really that the facts as you
stated them in September, 1914, are nearer the
truth than you are now stating them? A. It
seems to me the only question at issue is the ques-
tion of the name in the accommodation proposi-
tion.

Q Well, that may be so, in your mind. A. The
only thing I am clear on is that the note was sent
to me, that Carry brought the note, and he stated
that it came to me from Mr. Rudiger. That I
am clear about.

Q. Beyond that, it is a hazy mist, 1s 1t? A.
And the question of the accommodation thing is
hard to recall.
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Dr. William Freile—Re-Direct.

Cross Examination by Mr. Carpenter:

Q. You knew Carry pretty well, didn’t you, Doc-
tor? A. Yes, I had seen him before at the Orphe-
um Theatre.

Q. What was his position there? A. I believe
he was in the box office there.

Q. You knew that, didn’t you? A. Yes, I did.

Q. You knew his connection with the theatre
just as well as you knew you were a stockholder
in the Company? A. I did.

Q. And you observed right off that this was a
note made by the Orpheum Amusement Company,
too, didn’t you? A. Yes, sir.

Q. Did you call up Mr. Rudiger on the tele-
phone? A. I have never spoken to Mr. Rudiger
in assoclation with this note at any time.

Q. Well, I mean, did you call up any other men
whose names were on the note? A. No, sir.

Q. You could have got them on the telephone
within a few minutes, couldn’t you, as far as you

knew?

Mr. Link: I object to that. It is imma-

terial.
The Vice Chancellor: What i1s the dif-

ference?
Mr. Car penter: All I‘ight; that is all.

Re-Direct Examination by Mr. Link:

Q. For eight months you had refused to lend
any financial assistance to the Orpheum Theatre

Company? A. I had. I had refused.
Q. That is, for eight months prior to the time of

the execution of the note? A, Yes, sir.

By Mr. Carpenter:

Q. Doctor, will you tell me how long it was
before this note was signed that you had seen



Dr. William Freile— Re-Direct.

Mr. Wisch? A. I really cannot recall that.

Q. Was it the Saturday before? A. It might
have 'been, I cannot recall that.

Q. It might have been the day before? A. It
might have been the previous day, for that matter.

Q. Did you, at that time, refer to the Orpheum
Amusement Company, or its affairs? A. At what
time?

Q. When you saw him just before this note was
endorsed?

Mb. Link : I object. He did not say so.
The Vice Chancellor: He did not say so.

Q. You say you saw him a day or two before
the note was endorsed? A. No, I say it might
have been a day or two before; I cannot place
those things.

Q. Well, was it within a week before? A. I
really do not know, Mr. Carpenter.

Q. Well, what is your best recollection? A. I
haven't any on it. We had so many meetings in
those days that one cannot clarify those things at
all.

Q. Did you have meetings with him and Mr.
Michel, and talk over the Orpheum Amusement
Company affairs continuously from the time that
you stopped putting up money until this note was
signed? A. To the best of my knowledge, I at-
tended some of those meetings for two or three
months subsequent to my giving up the Presi-
dency.

Q. You were present, were you? A. For those
first few months, yes.

Q. After that, right on down to the time the
theatres were closed, or the Amusement Compa-
nies stopped running them, you talked with those
gentlemen about the affairs of this company, did-
n't you? A. We met together casually under oth-

lo
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P. Edward Wisch—Direct.

er circumstances, and discussed things occasion-

ally, yes.

The Vice Chancellor: Where is the or-
der directing the complainant to give a bond?
I do not find any on file.

Mr. Perkins: The bond was prepared.

The Vice Chancellor: Well, I mean the
order to give the bond.

Mr. Perkins: Well, I have a copy of it,
your Honor (examining counsel's papers)—
no, that is a copy of the original order that I
have. The bond itself was drawn in Mr.
Carpenter’s office; I have his copies here with
his backs on them. .

The Vice Chancellor: dJust see 1f it 1s
there among the papers (handing to Mr. Per-
kins the original files).

Mr. Perkins: (After examining the files.)
The only order I see is the order to show
cause, the original order to show cause.

10

20

P. Edward Wisch, recalled.

Direct Examination by Mr. Link:

q x show you complainant’s exhibit C1 and
ask you is that your signature? A. Yes, sir.

Q. And the testimony which you have given j
a few moments ago was m reference to the
tion of this note, Complainant’s Exhibit C-1. A.

30

Y Q tou never received any money for the execu-
tion of this note? A. Not one cent.
Q. Or property? A. Nothing.

No Cross Examination.
40
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Colloquy.

Mr. Link: 1 think we served notice to
produce on the other side, asking them to pro-
duce certain contracts and agreements be-
tween Schatzkin and Rudiger.

Mr. Milton: Not on me.

Mr. Carpenter: Yes, I have been served
with it.

Mr. Link: (To Mr. Carpenter.) Have
you got them?

Mr. Carp ent er : Between Rudiger and
Schatzkin?

Mr. Link: Yes, the 'agreements.

Mr. Carpenter : Do you ask me to produce

everything that you called for?

Mr. Link : I ask you to, yes.

Mr. Carpenter: All right; I will give you
all T can, and I will ask the stenographer to
mark them in evidence. I produce the as-
signment from Schatzkin to Oetjen——

The Vice Chancellor: One moment; you
cannot get them in evidence that way. You
are called upon to produce certain papers.
Now, counsel, in answer to the notice, pro-
duces certain papers.

Mr. Carp ent er : I produce the assignment
from Schatzkin to Oetjen.

Mr. Link : Let me look at it.

The Vice Chancellor: Well, I don’t know
that you are entitled to look at it.

Mr. Perkins: We are entitled to see
whether we called for it, your Honor.

The Vice Chancellor: Certainly.

Mr. Perkins: Where, under our notice to
produce, does it call for that paper?

Mr. Carpenter: “All letters, paper writ-
ings or contracts in any way relating to the
subject-matter of this suit; the check or
checks given by you in payment of said note,”

etc.
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Colloquy.

Mb. Pebkins: Have you produced those

papers?

Mr. Car penter: Everything we have gOt.
Yon cannot select a certain
number of papers and make ns put them in

evidence, and hold hack other papers.
Mr. Milton :

per.

Mr.Perkins ¢

We had to produce that pa-
We produce a paper they ask for, and
now they say they did not

that they did.
Mr. Lin k :

for it; we say

Well, we will offer this assign-
ment in evidence.

(Assignment admitted and marked Exhibit

Mb Cabpenteb: We now produce check

dated Oct. 27, 1913, to the order of J. H
Rudiger, signed by S. M Schatetaj tor
$2462.50, endorsed “Pay to the order of
nm Amusement Company,” signed “J. H. Ku-
diser” “For deposit, Orpheum Amusement
Pomoany, Anthony Michel, Treasurer, an

with the bank stamps thereon.

rp

1 think it goes
A C hanceuxjb: No; in answer to
your notice to produce you say you have got

it. Now, it rests with him to offer it in evi

d Mbv. Link: Well, 1+ Exhibit
(The check is admitted and marnea *

C Mb Cabpenteb: Now, I produce the note

and certificate of protest, which are already

" evidence; and those are all the papers I

A

b Pebkins: No, but the notice to pro-

duce directed to you, and the «xobpoenad?
tecum directed to Sehatakm, J

duction of a variety of papers, a great ma y

papers.
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The Vice Chancellor: Not specified by
any date, and not described in any manner.

Mr. Perkins: Yes, they are. They are de-
scribed this way: We want 'the contract of
settlement between Mr. Sehatzkin and Mr.
Rudiger, whereby they settled their affairs.

The Vice Chancellor: (To Mr. Carpen-
ter.) Where is that? 10

Mr. Carpenter: Mr. Perkins is asking me
for something I have never seen or heard of.

Mr. Perkins : Well, where are your clients,
to say they never heard of it?

Mr. Carpenter: Well, call them on the
stand.

Mr. Link: Where is Mr. Sohatzkin?

Mr. Milt on : You subpoenaed him and ex-
cused him.

Mr. Link: I know; but we excused him 20
on the assumption that he was coming back.

Mcr. Carpenter: We will have him here
at two o’clock.

The Vice Chancellor: We will adjourn
now until two o’clock, and see if counsel can-
not get over this difficulty on their notice to
produce.

Recess until 2 P. M.
30

Afte rnoon Session.

Hearing of the matter resumed alt 2 o’clock P. M.

Mr. Carp enter : Those papers that I have
produced, gentlemen, are all that I know of,
that are in existence.

The Vice Chancellor : Where is the order
under which the bond was given? 40

Mr. Carpenter: I do not know.
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Colloquy.

The Vice Chancellor: Who took the or-
der?

Mr. Perkins: I do not think I ever took
the order.

The Vice Chancellor: On whose motion
was 1t made?

Mr. Perkins: The bond was given on his

motion.

Mr. Carpenter: It was a hond that was
allowed after the hearing on the rule to
show cause, and I understood that Mr. Per-
kins got the order.

Mr. Perkins: This is what happened: 1
got the restraint on the 28th of September,
and they came in and answered and said they
had no objection to us coming from the court
of law to the court of chancery, but that we
ought to give a bond, and your Honor said
we should (give a bond, and we prepared the
bond and had it executed.

The Vice Chancellor : There should have
been an order.

Mr. Perxins: Well, I suppose that the
man that wants a bond would be the man who
naturally would take the order that the bond
be given.

Mr. Carpenter: I am sure it was in the
same order that continued that restraint,
which required them also to give a bond.
Now, that is my recollection.

The Vice Chancellor : It would naturally
be in that order.

Mr. Carpenter: (Upon examining Mr.
Perkins’ papers.) Here is the original copy
of the proposed order, which apparently has
not been signed.

Mr. Perxins: It says “Not used tha
mwas not used. The question is whose duty it

was to take the order.
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The Vice Chancellor: I don’t know
whose duty it was, I want to know what the
record shows. Where is the signed order?

Mr. Perkins : There is no order, as far as
I know, except the original order of restraint
in this case.

The Vice Chancello r : Well, we won’t
bother with it now; we will go on with the
ease.

Mr. Carp ent er : My recollection must have
been right, because in this proposed order
drawn by Mr. Perkins it says— —

Mr. Perkins: Well, that was never before

the Court.

Mr. Carpenter: I am only giving my rec-

ollection of what happened.

The Vice Chancell or : Well, is that going
to aid the Court any? You had better find
out about it; it may be it was mailed to
Trenton. Counsel can look into it. There

should be an order here authorizing the giv-

ing of the bond and continuing the restraint.
You may proceed, Mr. Perkins.

Joseph H. Rudiger, sworn.

Direct Examination by Mr. Link:

Q. You are Joseph H. Rudiger, the payee on
the note, Complainant’s Exhibit C-1? A. Yes,
Sir.

Q. On October 27th, 1913, you were President
of the Realty and Commercial Company? A. I
really do not know whether I was or not. I was
previous to that; possibly I was at that time, but
I would not be positive, though.

Q When did you cease to become President?

lo

20

30

A If I knew that I could tell you whether I 40
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was at that date or not; I would have to look that
up; I could not tell you as to dates.

Q. Well, I have seen the books of the Realty
and Commercial Company, and you did not re-
sign until the following year. A. Well, then, I
was President.

The Vice Chancellor: Well,- that, of
course, don’t make evidence.

Mr. Link: Well, I just wanted to re-
fresh his recollection.

A. I was President until the time I resigned,
whatever date that was.

Q. But at the time of the execution of this note
you were President of the company—around that
time? A. I am not clear about that, whether I
was, or not.

20 Q. When did you resign as President of the
Phoenix Realty Company? A. Sometime in 1913.

Q. Well, immediately upon your resignation
from the Phoenix Realty Company didn’t you be-
come President of the Realty and Commercial
Company? A. I think previous to that.

Q. Previous to that resignation? A. In my rec-
ollection. .

Q. You were President of both companies. A.
Yes, sir. _

3° Q Were you president of the Realty and Com-
mercial Company at the time the Orpheum The-
atre Building was sold to Dr. Alibamesius? A.
No, sir. ,

Q. Well, how long before that did you resign.

The Vice Chancellor: Why waste time
on that? The record will show it. You have
the records, haven’t you?

M:r. Link : 1 haven’t the record here.

40 M:.Perkins: We subpoenaed somebody to

produce them.
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Mr. Link: But that mian is out of town.

The Vice Chancellor : Have you given
notice to produce, or subpoenaed their produc-
tion?

Mr. Link : They are a New York corpora-
tion.

Mr. Perkins: They are not parties to the
suit. We could not give notice to our adver-
saries to produce them because they are not
In their possession.

Mr. Milt on : We have no objection to their
supplying them and putting it in Mr. Rudi-
ger’s testimony, that he undoubtedly was Pres-
ident of both companies, and we can ascer-
tain when his office ceased in both of them.

Mr. Link : Well, the records of the company
show that he resigned about January 1914.

The Vice Chancellor: Well, you have
not got the record here, and the mere state®
ment of counsel is not evidence.

The Witness: If I knew you wanted
that I surely would have brought it, because
I have a record of it.

The Vice Chancellor: Well, go on to
some other branch of the examination. The
record can be supplied later.

Q. Have you produced any papers relating to
your connection with the Realty and Commercial
Company and the Phoenix Realty Company, and
the stock showing your interest in those compa-
nies?

Mr. Milton: It does not appear that Mr.
Rudiger was asked to do so.

Mr. Link: There was a subpoena served
on Mr. Rudiger. This subpoena calls for the
production of “all paper writings between you
and Solomon M. Schatzkin pertaining to or

10
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relating to the sale to said Schatzkin of stock
or interest in the Realty and Commercial
Company, or Phoenix Realty Company; or
relating to the note described in the bill of
complaint.”

The Witness: There are no such papers
in existence.

Mr. Milton: WIill you specify any paper
that you think Mr. Rudiger has, Mr. Link?

Mr. Link : No, I cannot—not at the pres*
ent time.

Complainant Rests.

The Case for the Defendants.
Solo mon M. Schatzkin, sworn.

Direct Examination by Mr. Carpenter:

Q. You are a resident of this State? A. Yes,
Sir.

Q. Residing in Rutherford? A. Yes, sir.

Q. Are you an officer of BurUs Brothers? A.
Yes, sir.

Q. What position do you hold there? A. Vice
President.

Q. This 1s your signature, and your check, is
1t not, dated October 27, 1913, to the order of
Joseph H. Rudiger, for $2462.50? (Showing the
witness Exhibit C-3.) A. Yes, sir.

Q. Can you state what that was given in pay-
ment of, or what it was drawn for? A. That was
in payment of a note. This is the note, for $2500,
less the interest.

Q. Referring to Exhibit C-1? A. Yes, sir.

Q. I would like you to explain to the Court just
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what the circumstances were under which you
bought this note? A. Mr. Michel—he was, I be-
lieve, the Secretary or something, or the Manager

of the Orpheum Amusement Company, a corpora-

tion operating at the theatre owned by the Phoe-
nix Realty Company—and Mr. Rudiger, they
came to my house------

Q. Michel and who else? A. Michel and Mr.
Rudiger. Michel told me the story that they
need money to pay their help, or the actors and
other people, and they haven’t got any money to
pay with, and they will have to fail if they can-
not get it, but if they could get $2500 that would
see them through, and at that time Mr. Wisch—
who was one of the officers, I believe, of the Or-
pheum Amusement Company—would be in a posi-
tion to repay it, to repay me the note; or if I
would lend them $2500, that they would bring me
or give me a company’s note, and Mr. Wisch and
Dr. Freile and some others, I think, would en-
dorse it. I said, “I don’t know those gentlemen ;
I heard their names, but I don’t know their re-
sponsibility, and I don’t see why I should go and
make any loans. They argued with me that as I
am indirectly interested in the building I ought to
do them the favor and lend them the money so
that they could fulfil their contract. Mr. Rudiger
said to me, he said, “I know those parties are
good; they are responsible for anything they will
put their name on that is within reason.”

Q. Do you know whether, up to that time, Mr.
Rudiger was named as one of those "Who was to
endorse this proposed note? A. No, sir.

Mr. Link: I object to that question as
leading. I think the witness is competent to
testify to just what happened. You have not
exhausted his recollection yet of the conver-

sation.
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The Vice Chancellor: Counsel was a
little slow in objecting. I will strike out tike
question and answer. The question was lead-
ing.

Q. Who were the men that were to endorse this
proposed note of the Orpheum Amusement Com-
pany, for $2500, as disclosed 'by the persons who

10 asked you if you would loan twenty-five hundred
dollars on such a note?

The Vice Chancellor: Let him tell the
conversation.

Mr. Perkins: May it be fixed, first who
were present at the conversation?

The Vice Chancellor : He can state that.

A. Mr. Michel said, “You can ask Mr. Rudiger,
you know him well enough; he will tell you that
the people are responsible” ; and Mr. Rudiger
said “Yes, they are good enough for that loan,
and’ that i1s perfectly safe, if the company will
not be able to pay; and Mr. Wisch and Dr. Freile
are responsible enough for the amount of the note.
I said, “If you think they are good and respon-
sible, and know it

Mr. Link: I object to the testimony of

this witness regarding Dr. Freile and Mr.

30 Wisch, because they were not present at this
conversation, and there is no testimony of

record showing that Mr. Michel was author-

ized to speak for them.

The Vice Chancellor: I am going to
admit this testimony just the same as I ad-
mitted what you offered, subject to being

stricken out.

A. (Resuming.) 1 said, “If you think they are
40 good enough to recommend to make the loan, 1
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you will endorse it, I will make the loan—if you
will endorse it.”

By the Vice Chancellor :

Q. That 1s, to Rudiger? A. To Mr. Rudiger.
He at first declined; he said, “I don’t want to
have anything to do with it; I won’t put in an-
other dollar, or go on any papers; I am through
with 1t.” I said, “Well, if you think it is good,
you should not 'be afraid to put your name to
it.” And at first he Objected; then he had a talk
with Mr. Michel, and he said, “Well, I think they
are good enough; I can always get the money
from them; I will endorse it.” I said, “Well,
if you will endorse it I will get the check”; 1
said, “Send a man to my office in the morning
and bring the note, and I will make out the
check to you, less the interest,” which I did.

Q. Now, who were present when this conver-
sation took place? A. Only the parties I men-
tioned, Mr. Michel, Mr. Rudiger and myself.

By Mzr. Carpenter:

Q. That note came along, then in the ordinary
course, and you bought it?

Mr. Perkins : I object to the leading form

of the question.
Mr. Carpenter: That has already been

testified to, anyhow.
Mr. Perkins: Then why ask such a

foolish question?
The Vice Chancellor: That question, of

course, will be stricken out.

Q. After you got this note and paid for it,
when did you next hear from them? A. From

whom?
Q. Well, What did you do with the note after

<<
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you bought it? A. I don’t remember exactly if
I discounted it, or just handed it into bank for
collection.

The Vice Chancellor: Well, you have
not connected up the giving of the note yet.

Mr. Carpenter: If you read the last part
of his statement there, you will see that he
said he bought it.

The Witness: A young man came in the next
morning and brought me the note, and I gave
him the check.

Q. Is this the check, marked Exhibit C-3 (show-
ing the witness the same) ? A. Yes, sir.

Q. And the note is Exhibit C-1 (showing the
witness the same)? A. Yes, sir.

Q. Did you have a talk with Mr. Wisch after
the note fell due, in which you demanded payment
from him? He testified here this morning, in
your absence, that after the note fell due and
was protested, Mr. Rudiger telephoned for him
to come to your office, and that he came there,
and you asked him if he was going to pay the
note, or would pay it—do you remember that con-
versation?

Mr. Perkins: I object; it 1s a com-
pound and complex question. You will have
to strike out the former question to get the
record right. Your Honor will easily see, if
the question is read by the stenographer, what
a mixed-up question it is.

The Vice Chancellor: No, he is giving
a recital of what the witness (Wisch) said.

(The question was repeated by the stenog-
rapher.)

The Vice Chancellor: The fore part of
the question can be stricken out.
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Q. Do you remember such a conversation? A.
No, I can’t recollect the exact conversation. I be-
lieve there was a demand made, to ask him to pay,
and he said he wouldn’t pay, or something; I don’t
recollect it exactly.

Mr. Perkins : Well, I move to strike out
the belief, then, when he says he don’t reool-
lect.

The Vice Chancellor: That may be
stricken out.

Q. After that what efforts did you make to col-
lect the note?

Mr. Link : I object to that, as being im-
material.

The Vice Chancellor : Well, you may ask
him if he had any conversation with these
people afterwards about paying the note.

Mr. Carpenter: That is not my purpose;
my purpose is to show how this note got into
our hands for collection, and to explain this
writing of the words “without recourse” there.
I do not want to ask a leading question
about it.

The Vice Chancellor : You may go ahead;
ask the question.

(Question repeated.)

A. When I found out that the endorsers, that
is, Mr. Wisoh and Dr. Freile, refused to pay the
note, I went to Mr. Rudiger and demanded pay-
ment from him as the man I looked to, practi-

cally when I gave the money; and he said, “I sup-
pose—"

Mr. Perkins : I object to this.
The Vice Chancellor (to the witness) :
You cannot state what Mr. Rudiger said un-

ao
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less in (the presence of the other complainants,
or the other parties jsought to he bound.

Q. Did you, after that, place the note in the
hands of attorneys for collection?

Mr. Perkins : I object to that, as leading.
The Vice Chancellor: 1 will strike it
out.

Q. After that did the note leave your hands?
A. Yes, sir.

Q. Whom did you give it to? A 1 gave it to
my attorneys, Hilquit & Levene, a New York firm,
for collection, to try to get the money.

Q. Now, I show you the words, under the signa-
ture “Joseph H. Rudiger” on the back of the note,
“Without recourse”—were those words on the note
when you gave it to Hilquit & Levene for collec-
tion? A. No, sir.

Q. Were they put there by you? A. No, sir. I
heard about this endorsement after they brought
suit, and I heard from somebody saying there was
such a thing put in, but that was put in after it
was turned over to Mr. Rudiger.

Q. Was it put there with your knowledge? A.
No, sir.

Q. With your consent? A. No, sir.

Q. Did you know anything about it until after
suit had been brought? A. No, sir; not until
afterwards.

Q. Do you know how it got into the hands of
Mr. Rudiger? A. Yes, sir; Mr. Rudiger had—

Mr. Perkins: Well, if it is of his own
knowledge.

By the Vice Chancellor:

Q. Do you know, of your own knowledge, how it
came to the hands of Mr. Rudiger? A. Yes, sir.
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Q. All right, then; you may state it—that is,
not what someone else told you, but what yon
know yourself. A. I ordered my attorneys to de-
liver the note to Mr. Rudiger.

By Mr. Carp enter :
Q. For what purpose?

(ODbjected to.)

The Vice Chancellor: dJust state what
you said when you ordered them to deliver it
over.

A. Mr. Rudiger had a claim for an even amount
of $2500 for some insurance, which he came to me
and tried .to collect; and I told him, I said, “You
owe me $2500 for the note; deduct the amount
you owe me on the note, $2500, to cover one
amount for the other.” He said, “Well, I suppose
I will be responsible, anyway, if it can’t be col-
lected from them,” and we had an understanding
that if I can’t collect the note from Mr. Wisch or
the other endorsers, then I shall deduct it from
the amount due him; and in case I do collect the
note, then I shall have to turn him over the $2500
for the claim he had; that was some Insurance
that was assigned to him from Read & Miller, 1
think, against the Phoenix Realty, or something of
the kind.

Q. At any rate, it was a $2500 debt? A. Yes,
which nominally I owe him now, and I hold him
responsible for the note. That was understood be-
tween us, that one should offset the other; if I
collect here I pay him his money, and if not, it
should be deducted.

Q. That i1s what you told him you would do
about it? A. Yes, sir. Then I gave him the note,
or instructed my attorneys to deliver the note to
him and commence suit; and if the money will be
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collected I will pay Mm, and if it is not collected
I deduct it. That is the way the note got to him.
Q. In other words, now—

Mr. Perkins: I object.

The Vice Chancellor : Objection sus-
tained. Ask him another question, Mr. Car-
penter.

Mr. Carpenter: Well, the premature ob-
jection of counsel has driven it out of my
mind. I am in the habit of having objections
made after the questions are asked.

Q. In other words, can you say whether or not
it was the agreement, or it was stated by you, that
you would not pay Mr. Rudiger the debt you owed
him until after you had been able to collect or not
on this note?

Mr. Perkins: I object; the question, in
the beginning, is leading—

The Vice Chancellor: The ObjeCtiOIl 1S
sustained, but I think .the thing is very plain
as the witness puts it; as I understand i1t, Mr.
Rudiger had a claim of $2500 against Mr.
Schatzkin, or some like amount, and Mr.
1Schatzkin had a claim against Mr. Rudiger
for the same amount, $2500; now, they had
an understanding that if Mr. Schatzkin could
recover from the other endorsers on this note
the $2500, then he would pay Rudiger; but
if he could not, then he was going to use
Rudiger’s money to pay this note.

Mr. Carp ent er : That 1s what I wanted to
prove.

The Vice Chancellor : In other words, as
I see it as this stage of the case, this looks
like a suit between Rudiger and the other en-
dorsers, in wMch Mr. Schatzkin is very little
involved or interested.
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Mr. Perkins: TVe do not think he is in-
volved at all.

The Vice Chancellor : I am only taking
it now from the way it looks to me at this
time; I am not' saying what my ultimate con-
clusion will be.

Mr. Carpenter: I understand that.

Q. Did you, at the time you told Mr. Rudiger
to take this note to Jersey City, or to counsel for
suit, or gave instructions to your attorney to turn
it over for that purpose, authorize him to write
the words “without recourse” on the back of this
note? A. No, sir.

Q. Did you say anything to him about that? A.
No, sir.

Q. Did you ever tell him you would release him
from liability on his endorsement? A. No, sir.

Q. Or did you ever intend to do that?

Mr. Perkins : I object to his intention.

Mr:. Carpenter: I want to show the ut-
most good faith, as far as Mr. Schatzkin is
concerned, in that endorsement “without re-
course”’—that 1s the sole purpose of it.

Mr. Perkins: The man cannot testify to
his intention; that is purely a matter of
psychology; it is a matter of the operation of
the mind.

The Vice Chancellor : He can testify to
what he said and what he did. He gave this
note to Mr. Rudiger, under the circumstances
of their agreement, for the limited purpose of
turning it over to the attorneys to sue for the
purpose of collecting it ; or that is as I under-
stand it now, subject to correction, what was
done in pursuance of the agreement between
Schatzkin and Rudiger.
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Q. Have you been paid anything whatsoever on
account of this note? A. No, sir.

Mr. Link : I object to that, as calling for
a conclusion. He has already testified—

The Vice Chancellor: Oh, no, it is not.
When a man says he has not been paid, that
is not a conclusion, that is a very positive
fact.

io

Cross Examination by Mr. Perkins:

Q. Mr. Schatzkin, when you made this loan your
understanding was that you were making it to
Mr. Rudiger, i1s that right? A. No, sir.

Q. Well, why did you draw your check to Mr.
Rudiger? A. So that I could hold him as en-
dorser, because I did not know the other parties.

20 Q. Why didn’t you draw the check to the Or-
pheum Amusement Company? A. I thought I
could hold him as endorser better if I gave it to
him direct, so there will be no question in case
they don’t pay it.

Q. You anticipated, then, that there might be
some question as to the accommodation endorsers?
A. I did not know the other parties; I knew Mr.
Rudiger, and I wanted to be sure that if I gave
the money I would get it back some day.

30 Q. Well, then, when you said that you would
take the note if Rudiger endorsed it, and when
you drew the check with which you purchased the
note, making the note payable to J. H. Rudiger,
your understanding was that it was a transaction
between you and Rudiger? A. No, sir; it was
done for the accommodation of the Orpheum
Amusement Company, or their endorsers; but I
wanted to get security, to be secured, and Mr.
Rudiger guaranteed the .payment of it.

40 Q. Well, in what way did he guarantee it? How
did he guarantee it? A. By endorsing it.
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Q. That 1s, by endorsing the note? A. Yes.

Q. I am talking about the check now—why did
you draw the check to him? A. Well, so it would
show that I gave the money to him.

Q. 1So that it would show that the financial
transaction was between you and Rudiger? A.
No, I don’t think it is that way.

Q. Well, what was it?

Mr. Mil ton : Counsel has asked that ques-
tion three times, and it has been answered.

The Vice Chancellor : I think it is rather
clear what he had in mind. Counsel may go
further if he wants to. As I see it, the idea
Mr. Schatzkin means to convey is this, that
Rudiger asked him to make this loan, he did
not know the other endorsers—

Mr. Carpenter: No, Rudiger was present
with Michel, and when Michel asked for the
loan Rudiger said they were all right.

The Vice Chancellor: Yes; and he only
knew Rudiger and in order bo preserve evi-
dence of the fact that he loned the money on
this note on the strength of Rudiger’s en-
dorsement, he made the check to the order of
Rudiger. Was Rudiger connected with the
Company?

Mr. Link: Yes—the Orpheum?

The Vice Chancellor : Yes.

Mr. Link: He was a stockholder, and, I
think, a director at one time.

Mr. Milton: Yes, at one time he was a
director.

Mr. Perkins: May I ask that Mr. Link
continue the examination?

The Vice Chancellor : Certainly.

By Mr. Link :
Q. At the time of the execution of this check of
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yours, October.27th,:1913,-Mr. Rudiger was Presi-
dent of the Realty and Commercial Company,
wasn’'t he? A. I am not sure; I think he was; he
sent in his resignation, I believe, before that, but I
believe it was not acted on at the time this trans-
action took place.

Q. .Subject to the execution of this note the
Realty and Commercial Company sold the Or-
pheum Theatre to Dr. Albanesius, did it not?

Mr. Milton : How is this cross examina-
tion?

Mr. Link I have a right to make him my
witness on this point, if I want to.

The Vice Chancellor : On your own case,
but not now.

Mr. Link : I will withdraw the question.

a. You never had any conversation, prior to
October 27th, 1913, with either Mr. Wisch or Dr.
Freile, regarding the execution of the note, Com-
plainant’s Exhibit C-1? A. You mean between
the time of the making of the note and the time it
came due?

Q. I mean before the making of the note—be-
fore the making and delivery of the note, Com-
plainant’s Exhibit C-1, you never had any con-
versation? A. No, sir; not pertaining to this
transaction. I believe I did speak to him some-
thing pertaining to the theatre.

Q. But not pertaining to this transaction? A. I
don’t think so.

Q. So when, in your complaint, you allege that
you had such a conversation—I mean in your an-
swer you allege that you had such conversation—
that 1s an error? A. I believe so; I do not re-
member speaking to Mr. Wisch at all before the
note.

Q. In your answer you allege—
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Me. Milton : It is perfectly obvious whac
happened. The word “to” is used instead of
the word “of” (referringto thelanguageofthe
answer). Mr. Carpenter’s stenographer very
likely took it down “to” instead of “of”.

Me. Link : Are you testifying, Mr. Milton,
or Mr. Schatzkin?

The Vice Chancelloe: Well, you are con-
fronting the witness with a statement in his
answer, where he has made an apparent mis-
statement. Counsel is showing that the mis-
take is well founded.

Me. Link : This is not his own counsel.

The Yice Chancelloe : I know; but coun-
sel has the right to correct you, if you do not
state correctly the answer.

Me. Link: Well, I will read the answer to
him; I want it correct, that is all.

The Vice Chancelloe: Well, read the
portion of the answer to him where you say
he stated something contrary to what he now
states.

Q. Mr. Schatzkin, regarding that arrangement
which you had with Mr. Rudiger, were there any
writings on the subject? A. I believe so; 1
believe there was something, but I do not recol-
lect, and do not know what I did with it

Q. You have been served with a subpoena, and
your counsel has been served with a notice to
produce .those writings? A. Yes, sir.

Q. Why haven’t you produced them? A. I think
there was such a writing; my recollection 1s that
there was something, but whether it was something
that I gave to Mr. Rudiger and he kept it, or I
kept it, I do not recollect; and I cannot find it.
Iu my mind it was a settled affair.

Q. Well, where is that writing? When did you
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last see the writing? A. Oh, only at the time we
made this arrangement that he shall hold his
claim until I either collect on the note, or not be
able to collect, and then it should be settled.

Q. Now, what I would like to know is where is
that writing? A. If there is such a writing made
I have not got it.

Q. Well, when did you see the writing the last
time? A. Only at the time it was made.

Q. Well, what did you do with it then? A. I
do not recollect. It was to me just like a thing
which 1s settled and wound up, and I never paid
any more attention to it until the case came up.

Q. Did you give the writing to Mr. Rudiger? A.
I believe it was some little stipulation, maybe it
was written on the bill which he had for insurance,
that I put on it “I will pay it if I collect the
money on the note”’—something like that. 1 be-
lieve it was written but I cannot recollect defi-
nitely.

Q. Did you give it to Hilquit & Levene, your at-
torneys? A. I do not think so.

Q. Was there only one copy of the agreement
made?

Mr. Milto n : May I ask what this has to
do with the case?

Mr. Link : It has a very important bear-
ing on the case.

M:r. Milton: I do not see how it has, at
all.

The Vice Chancellor : It may have a
great deal to do in connection with Mr.
Rudiger, on his cross bill.

Mr. Link : Why, we have subpoenaed this
document.

The Vice Chancellor: And on the ques-
tion of the right of this plaintiff in the suit
at law.
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Mr. Milton: But I fail to see how the
existence of that paper—if there is such a
paper could possibly affect the rights of any
of the parties to this suit.

The Vice Chancellor : It could not, if it
was no more than what has been stated in the
testimony of the witness. If it was reduced
to writing, it ought to be produced. Suppose
there was an agreement made, signed by Mr.
Sohatzkin and Mr. Rudiger, and mutual re-
leases executed whereby Mr. Schatzkin re-
leased his claim against Rudiger, and Rudiger
released his claim against Schatzkin, and then
he turned over to Rudiger this note, Rudiger
could then write on this note (under or over
his signature, where it properly should be),
“without recourse”, and then seek to hold the
others, if he was the last endorser. Now that
may have been the course pursued with him
as a first endorser. In other words, the ques-
tion is raised whether or not this suit at law
should not be between Rudiger and these
complainants.

Mr. Milto n : We were never parties to the
suit at law.

The Vice Chancellor: Of course you
were not; and this man may have no title to
this very note that is in litigation now.

Mr. Carpenter: You cannot say that
Rudiger has. If this man has not, nobody
has; because Mr. Rudiger cannot get it from
us until 1t 1s paid.

The Vice Chancellor: If Mr. Schatzkin
and Mr. Rudiger had sat down and executed
mutual releases, whereby Mr. Sohatzkin sur-
rendered this note—

Mr. Carpenter: Oh, there is no doubt
about that.
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The Vice Chancellor: Well, that iswhat
we want to find out. Where is this agreement
that was signed?

Q. You say your counsel, Hilquit & Levene,
have not got it? A. I doubt it; I doubt it. That
may be inquired for.

Q. Who prepared the agreement? A. I don’t
remember the transaction; I believe there was
something in writing saying that he shall hold the
bill until—

Mr. Link : I object to what it said.

The Vice Chancellor: I will sustain 1t,
until we find out that he cannot produce the
writing.

The Witness: My recollection is that when
Mr. Rudiger claimed the $2500—

Mr. Link : I object to that.

By the Vice Chancellor :

Q. One moment. The question is, who drew
this agreement in writing—did you write it up,
or did Mr. Rudiger, or did some lawyer do it?
A. T don’t recollect, your Honor.

By Mr. Link:

Q. Is it not a fact that Hilquit & Levene pre-
pared that agreement and had Mr. Rudiger sign
1it? A. I think not; but it is possible, though;
I would have to inquire. I asked Mr. Levene,
who was handling different cases, I asked him if
he has any papers in connection with this transac-
tion, to produce them in court according to that
demand, and he says he hasn’t got any. Now,
that is as far as I know about it.

Q. Well, you sent Rudiger down to Hilquit &
Levene’s office to get that note, didn’t you? A.
The note, yes, sir.
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Q. And they were your counsel, weren’t they?
A. Yes.

Q. Didn’t you also send him down there for
the purpose of signing a paper? A. As far as my
recollection goes, there was something—I believe
it was written right on the bill—that this bill
should be held until I either collect or don’t col-
lect on the note; that is the way my recollection
goes; but it 1s possible I am mistaken. And I
think 1t was done in my office, between us, just as
a matter that I didn’t consider was necessary to
have lawyers for, or anything like that. It was
just between man and man.

Q. You did not think it was wise to have attor-
neys in the transaction?

Mr. Carpenter: I object to that.

Q. What did you do with this bill that you had
then? A. What bill?

Q. (By the Vice Chancellor.) Where is the bill
that Rudinger rendered to you for $2500? A. Oh,
I don’t know; I haven’t got it.

Q. (By Mr. Link.) You keep your bills, don’t
you? A. No, not small bills.

Q. Is a $2500 bill a small bill? A. No. This
was, iIn my mind, a transaction which was practi-
cally, in a way, settled, or would be settled, and
it was not a bill against somebody.

Q. This was an 1mportant memorandum,
wasn’t it? A. I didn’t consider it so.

Q. What was the idea of the memorandum, if
you did not think it was important? A. Not re-
membering the case, I can’t say.

Q. What was your idea of the memorandum if
you were willing to destroy it immediately?

Mr. Milton : Objected to, because it don’t
appear in the case that the witness was will-
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ing to destroy it. It is based on an unwar-
ranted assumption of fact.

The Vice Chancellor: 1 will strike out
fthe question.

Q. What was the purpose, what was the neces-
sity of this agreement, if you were relying on
each other’s words? A. Personally, I don’t know;
personally, I didn’t see any necessity; maybe it
was rather for Mr. Rudiger’s benefit, to know that
I will pay the insurance bill, which was not
against me personally, in a way; it was in an in-
direct way against me.

Q. Whose obligation was it—that bill? A. It
was an original Obligation of the Phoenix Realty
Company, I believe.

Q. For what? A. For insurance.

Q. On what? A. On some of the buildings of
the Phoenix Realty Company—on three or four
buildings.

Q. What buildings, do you know? A. No, I
do not.

Q. Was it on the Orpheum Amusement Com-
pany building? A. I don’t know.

Q. Or the Orpheum Theatre? A. I think it was
on the Gaiety, or on the Hof Brau, because I be-
lieve Michel had the other insurance on the other
buildings; but I am not sure which; and it seems
that I had guaranteed that the Phoenix will pay
the bill, and they came around claiming it from
me personally, that they would not write insur-
ance for the Company if I will not guarantee; and,
if I remember right, Mr. Rudiger had some claim
against the brokers for some money which was
due him, and the brokers turned it over to him—
he took this in payment, the bill against the
Phoenix Realty Company—then he came to me
and tried to collect it. I said, “Well, if I am re-



101
Solomon M. Schntzkin— Cross.

sponsible, if I have promised to pay, I will have
to pay it; but then there is a note which you have
endorsed, and I want to collect the money on the
note.” He says, “Well, if you will not be able to
collect the money on .the note, I have endorsed it
and I am responsible” ; and we decided simply to
let the bill go until the settlement of the note.

Mr. Link: [ move to strike out what they
decided.

The Vice Chancellor: That can be
stricken out. What you agreed to is another
thing.

Q. Well, did not Mr. Rudiger take that memo-

randum away with him? A. It is possible; I can-
not state positively.

Q. You stated that the memorandum was made
for his protection? A. There was some memo-
randum made.

Q. You have stated that the memorandum was
made .for his protection?

Mr. Carpenter: I object; my recollection
is there was nothing of the kind said.

Q. Did you state that the memorandum was
made for the protection of Mr. Kudiger? A. I
said it was possible he may have wanted it. You
asked me why there was such a memorandum
made.

Q. Just answer the questions, now, and we will
get along much better. A. Well, I told you 1
said i1t was possible that it was done for his pro-
tection, as I didn’t recollect the transaction plain-

Q_When did you make a search for .this paper?
A. Well, in the last few days.

Q. What search did you make? A. Well, looked
trough my desk; looked in the files where I have
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some personal papers, and I couldn’t find it; then
I called up Hilquit & Levene and asked if they
have any papers; they said they haven’t.

Q. Did you ask Mr. Rudiger if he had it? A.
No, sir; I did not see Mr. Rudiger since I was
subpoenaed.

Q. Didn’t you see him in court this morning?
a . This morning, yes; I will take that back, then.

Q. Did you ask him then whether he had this
paper? A. No, sir; I did not speak to him.

Mr. Milton: I want to correct the im-

pression that I am trying to conceal some-
thing, or suppress anything. I think that if
we are going to get anywhere in the progress
of this trial, we have got to conduct it in an
orderly manner, and in accordance with the
issues raised by the pleadings. I can conceive
of no possible theory upon which any evidence
as to the existence of an agreement between
Mr. Schatzidn and Mr. Rudinger is material
or relevant. They charge that a certain note
was given, that it was fraudulently, and with-
out their consent, altered, and altered by
someone who was an agent of Mr. Schatzkin,
and, as the result thereof, they are dis-
charged. Now, what has a mutual satisfac-
tion or compromise between Schatzkin and
Rudiger got to do with that?

Mr. Perkins : The answer is this: This is
a bill for discovery; and it may be that this
paper writing, this agreement between 'Schatz-
kin and Rudiger, by means of which Rudiger
got possession of the note, provided that Mr.
Rudiger was the agent of Schatzkin. Now,
they have shown that there was an agreement
between Schatzkin and Rudiger with refer-
ence to the handing over of the note and some



108
Solomon M. Schatzkin— Cross.

Isurance matters; and, on cross examination,
we have shown that it was reduced to writ-
ing; and we are certainly entitled to inquire
into it until they produce it.

The Vice Chancellor: I think the cir-
cumstances under which this note waschanged
after it left the possession of Mr. Schatzkin,
and the fact that there is a suit at law on this 1
note, and that the complainants pray for dis-
covery as to this transaction between Mr.
Schatzkin and Mr. Rudiger, should open the
door for an inquiry into this matter to see
whether or not Mr. Schatzkin is really the
owner of this note, or whether he is acting for
Mr. Rudiger; and that, of course, may lead
up to the fact that these words “without re-
course” were written on with the assent of
Mr. Schatzkin. 20

Mr. Carpent er : The other side have
brought out the fact that there was some
memjorandum written on the insurance pre-
mium, or something of that kind; but Mr.
Schatzkin has not seen it since, and does not
know where it is, and thinks, if anybody has
got it, Mr. Rudiger has. It seems to me that
all they can possibly do now, under the ordi-
nary rules, is to prove its contents by Mr.
Schatzkin or somebody else who knows what 30
its contents were.

The Vice Chancellor: I think that sug-
gestion 1s well made. I think he says he
does not know anything about it, and the in-
quiry should be pursued with Mr. Rudiger to
find out whether he has it; then, if neither
one has it, the contents may be proved by
secondary evidence.

Q. Is not this what happened, Mr. Schatzkin: 40
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Mr. Rudiger presented that insurance bill to you,
and you said to him, “All right, Rudiger, you
give me a receipted bill for this insurance, and I
will give you this note”—now, is not that exactly
what happened? A. No, sir.

Q. Wasn’t that bill receipted by Rudiger at that
time? A. No, sir; I believe I have explained the

*gituation. That 1s what I wanted, in fact, I said,

“Let us—”

Q. (Interrupting.) You wanted a receipted
bill? A. He said to me (I remember the con-
versation), he said, “If you cannot collect from
the other endorsers I will pay you, or I will de-
duct it; on the other hand, if you collect the note,
you will have to pay me the interest”, and, in the
meanwhile, he will not press his claim until the
case of the note will be settled. That was practi-
cally the understanding, which I can recollect,
that there was.

Q. Then you directed your attorneys to deliver
the note to Rudiger? A. Yes, sir.

Q. And it was then you said, “Mr. Rudiger, I
will direct my attorneys to deliver the note to
you”? A. Yes, sir.

Q. That is what you said? A. Yes, sir.

Q. You had not personally engaged any attor-
neys at that time, had you, in New Jersey? A.
Indirectly; yes, sir.

Q. At that time? A. Not directly.

Q. But through Mr. Rudiger you retained attor-
neys? A. Yes, sir; that is right.

Q. Mr. Schatzkin, you stated that conversation
out there at Rutherford-—who were present at that
conversation? A. The parties mentioned—Mr.
Michel and Mr. Rudiger and myself.

Q. And you told them that you did not know
that Dr. Freile was financially responsible, nor

that Mr. Wisch was financially responsible—was
that right? A. Yes, sir.
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Q. Now, didn’t you know, Mi*. Schatzkin, that
Mr. Wisch and Dr. Freile had put up large sums
of money to run the Orpheum Amusement Com-
pany? A. That rather strengthened my opinion
of their not being responsible.

Q. Well, did you know that? A. Well, I knew
something about it.

Re-Dire ¢t Examination by Mr. Carp ent er :

Q. Mr. Schatzkin, is it not a fact that you have
always considered that whatever amount is col-
lected by McDermott & Enright on this note, if
anything, is payable to you?

Mr. Perkins : I object to the leading ques-
tion.

The Vice Chancellor: I sustain the ob-
jection.

Q. As between you and Mr. Rudiger, who is en-
titled to receive from the attorneys trying to en-
force the payment of this note, whatever sum is
realized in the connection proceedings?

Mr. Perkins : 1 object.

The Vice Chancellor : The objection will
be sustained. He stated the arrangement very
plainly. The money will go to Mr. Schatzkin,
and Mr. Schatzkin will put it in his pocket,
or, rather, turn it over to Mr. Rudiger in
payment of his bill, and have the bill against
Mr. Schatzkin discharged.

By Mr. Milton:

Q. Mr. Schatzkin, when you directed your at-
torneys, Hilquit & Levene, to turn the note over to
Mr. Rudiger (meaning Exhibit C-1), did you
state to your attorneys, or to Mr. Rudiger, for

what purpose the note was to be handed to him?
A. T believe so.
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Q. What was 1t you said?. A. He was to take
it oyer to an attorney in Jersey and bring suit.
That was the understanding I had with Mr. Rudi-
ger. I said “Take it over to some attorney whom
you know in Jersey, and let him bring suit and
try to collect it”

Q. Did you have any attorneys in Jersey City?
A. Not legularly. I know a number of them.

By Mr. Carpenter:

Q. You haven’t got that memorandum that you
spoke of, or paper that was spoken of? A. I
don’t think I have. If it is absolutely necessary
I may make another hunt for it.

Q. You spoke to me at your office yesterday,
when we tried to find all the papers under this
notice to produce and subpoena—

Mr. Link: I object to that.

The Vice Chancell or : Oh, what 1s the
difference? The witness may say what he did,
which may or may not show such proper
search that the law will presume that it can-
not be found, and justify the admission of
secondary evidence of the contents of the pap-
er.

By Mr. Link *

Q. You left it to Mr. Rudiger to take it to any
attorney he wanted to, is that the idea? A. Yes,
sir. He knows them better.

(The witness thereupon left the stand).

Mr. Carpenter: May I ask another ques-
tion of Mr. Schatzkin about this insurance
bill?

Mr. Perkins: We object. The witness steps
down from the stand, and counsel has a con
sultation with him, and desires to replace
him on the stand to straighten out something.
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The Vice Chancellor: No, as a matter of
fact, I saw the witness call over the counsel
and say something to him, which is just the
other thing. I will permit Mr. Schatzkin to
be recalled.

(The witness resumed the witness-stand.)

By Mr. Carpenter:

Q. Mr. Schatzkin, when was it that Mr. Rudiger
presented that bill for insurance premiums to you
and asked you to pay it, as near as you can recol-
lect? A. That must have been a week or two be-
fore suit was brought on the note.

Q. And it was of course, then, after the pro-
test of the note? A. Yes, sir.

Joseph H. Rudiger, recalled.

Direct Examination by Mr. Milton:

Q. Mr. Rudiger, did you have any claim against
Mr. Schatzkin for insurance premiums that you
paid? A. Will the Chancellor permit me to
make the statement my own way?

The Vice Chancellor: No, answer the
question, just as it was put.

A. There was a time when the Phoenix Realty
company was not in a position to pay its bills;
there was insurance premiums due, and the com-
panies threatened to cancel the insurance. Mr.
Miller, the agent, went to Mr. Schatzkin, and re-
quested him to pay the bills because they would
be cancelled if they were not paid. Mr. Schatz-
kin requested me to advance the money on those
policies, which was $2245.90, or something like
that. 1 paid that money. It was three or four
or five months that I carried that money and
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never received it back from Mr, Schatzkin or the
Phoenix Realty Company. There was a time
when Mr. Schatzkin was about to sell this Theatre
and the buildings on which these premiums had
been paid, and the purchaser of those buildings in-
sisted upon having those policies. I refused to
turn the policies over to the Phoenix Realty Com-
pany or Mr. Schatzkin, unless I was secured for
the money which I had paid out for them. Mr.
Schatzkin then gave me a paper, which was drawn
by Mr. Levene, to the effect that in thirty days—

Q. Never mind that. Where is that paper? A.
I have that paper, but under this request here,
where I said I had no papers between Mr. Schatz-
kin and myself, I claim now that this paper has
nothing to do with the transaction.

By tuf Vice Chancellor:

Q. Where is the paper? A. I have the paper in
my safe—this which I call a note due from Mr.
Schatzkin to me for the amount of the premiums
which I paid to the agent of the insurance com-
panies, which was long before even this other note
here was ever thought of.

By Mr. Milton:

Q. Now, why didn’t you produce that paper to-
day? A. I did not produce that paper, because I
thought it had absoluetly nothing to do with this
case. That is a transaction which stands separate
and distinct by itself.

Q. Are you perfectly willing to produce it? A.
Any time. I will go and get it now, if necessary.

Q. Is it in your safe at your home, or at your
office? A. In my home.

Q. Can any member of the family open that
safe? A. They cannot.

Q. Mr. Rudiger, Mr. Wisch testified that about
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two weeks before the institution of the suit at
law upon the note C-1, he met you at Mr. Scbatz-
kin’s office in New York City, and at that place,
and upon that occasion, you said to him that he
was neither morally nor legally obliged to pay
this note and should not pay it—did you ever
make any such statement? A. Never in my life.

Q. At the time, or just prior to the time you en-
dorsed this note, will you state the circumstances
which led up to its endorsement by you? A.
There was a meeting in the office of Mr. Schatzkin,

between Mr. Michel, Mr. Wisch and myself, possi-

bly a week or five days before this note was execu-
ted. At that time Mr. Michel and Mr. Wisch
came there to see Mr. Schatzkin for the purpose
of having him allow them to run the theatre for
a certain length of time without paying any rent.
He objected to that, because at that time he had
the theatre under a contract for sale, and he did
not want to see it closed; and then they suggest-
ed him loaning that money—that is, that Schatz-
kin was to lend the money to them so they could
pay their rent; and Schatzkin refused at that
time. That matter dropped then; and then on
that following Sunday Mr. Michel and myself
went out to Mr. Schatzkin’s house, and the same
matter was brought up by Mr. Michel again; and
then Mr. Schatzkin said “I will lend you that
money provided Mr. Rudiger endorses the note.”
After a lot of talk when I told him, I say, “Why
you can take the note of Mr. Wisch and Dr. Freile
and Mr. Michel, nitis perfectly good,” he says, “Well,
if you think it is so good, why don’t you endorse
it?”  “Well,” T says, “it is a long time ago since
I put money in there, and I have advised no one
else to put money in.” But Mr. Wisch insisted

10
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the note but he prevailed go long, leagt on me,
that I said at last “All right, I will endorse the
note provided Mr. Freile, Mr. Michel and you will
endorse below me and secure me on my endorse-
ment.” The note was drawn; I endorsed it; I
then handed it to Mr. Carry to take to Mr. Michel,
Mr. Freile and Mr. Wisch and have them endorse
below me; and the instructions that I gave to
Mr. Carry at the time was “Don’t have these—

Mr. Link: I object to this instruction to
Mr. Carry.

The Vice Chancellor: One moment: His
instructions to’ Mr. Carry can be proven by
what Mr. Carry told Mr. Wisch and Dr. Freile
and Mr. Michel.

Mr. Link: I do not see how the instruc-
tions of Mr. Rudiger are competent.

The Vice Chancellor: It 1s ruled out for
the present. It will be time enough to rule
again when the question is raised.

Q. Now, Mr. Rudiger, after you endorsed the
note to whom did you give it? A. To Mr. Carry.

Q. Who is Mr. Carry? A. He was employed
I believe, as Superintendent, or in some capacity,
in the Orpheum Amusement Company—bookkeep-
er.

Q. Is he in court? A. He is.

Q. What did you say to Mr. Carry, if anything,
to say to Messrs. Wisch, Michel and Freile? A.
I instructed Mr. Carry to tell them that I endorsed
this note on the request of Mr. Schatzkin—

Mr. Link: I object to what he instructed
him.

The Vice Chancellor: Why don’t you ob-
ject soon enough? I will sustain the objec-

tion, unless it was communicated to these
gentlemen.
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Mr. Milton: I propose to show that Mr.
Carry, in pursuance of those instructions,
conveyed them.

The Vice Chancellor: Well, I know; Mr.
Carry can testify to all that, can he not?

Mr. Milton: Possibly he can.

The Vice Chancellor: I think we had
better deal with it in the legal way. Mr. Car-
ry can testify to what he told the others.

This witness can testify that he gave instruc-

tions to Mr. Carry to do certain things, or
say certain things; and then let Mr. Carry
say what he told him.

Mr. Milton: Well, that 1s all that I am
asking him.

The Vice Chancellor: But you are asking
him to tell what he told Mr. Carry.

Q. Did you give any instructions to Mr. Carry
relating to the execution or endorsement of this
note by Preile, Wisch and Michel? A. I did.

Q. After the check was received (referring to
Exhibit C-3) by you, if it was so received by you
to whom did you turn that check over? A. This
check was brought to me by Mr. Carry.

By the Vice Chancellor :

Q. And what did you do with it? A. I endor-
sed it “Pay to the order of the Orpheum Amuse-
ment Company, dJoseph H. Rudiger,” for the
simple reason I wanted to show by that—

Mr. Link: I object to that.
The Vice Chancellor: The chack shows
for itself.

By Mr. Mil to n :

Q. Then did you give it to anybody? A. I gave
it back to Mr. Carry.
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Q. Did you get any part of the proceed» of the

note, C-1, or the check C-3? A. None whatever.

Q. Did you have any conversation with either

Mr. Wisch or Mr. Michel, yourself, in relation to

the endorsement upon this note, other than the

one that was had in Schatzkin’s office? A. Yes,
with Mr. Michel.

10 Q. And what was that conversation? A. The

conversation was that after Mr. Michel requested

me to endorse the note under the suggestion of

Mr. Schatzkin, I said “I will, under this one con-

dition, that the note will be endorsed by you, Mr.

Freile and Mr. Wisch to secure my endorsement.”

Q. Was there anything said about your not be-
ing held liable on the note? A. Yes, sir.

Q. What was that? A. Well, that I was not
to be responsible for any part of the note if it
came due and was not paid by the Orpheum
Amusement Company.

Q. Now, Mr. Rudiger, after this note came due
did you secure the note from anybody? A. After
the note became due and was paid by Mr. Schatz-
kin I secured the note from Mr. Hilquit.

Q. Who was Mr. Hilquit? A. He 1is of the
firm of Hilquit & Levene, lawyers for Mr. Schatz-
kin in New York, 50 Church Street.

Q. For what purpose did you procure the note?

20

30
Mr. Link : I object to that, as calling for a
conclusion.
The Vice Chancellor: The objection will
be sustained. He may say what was said and
done.

Q. After you procured the note from Hilquit

& Levene, what did you do with it? A. I took it
over to the office of the Realty and Commercial

40 Company, which is across the room, and got pen
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and ink there, and put the words on “without
recourse” below my name.

Q. Why did you do that? A. Because I was
instructed by Mr. Schatzkin to take this note to
a lawyer in Jersey City, or to any lawyer that I
saw fit, and have them bring action on this note to
collect the same: and as I felt that I was not res-
ponsible for anything, I thought by putting the
words “without recourse” on there it would
save me the trouble of being sued in this matter,
as I felt that I did not owe anything on that note;
that I was merely an accommodation endorser.
As I did not want to be sued, I put the words
“without recourse” on that note.

Q. Now, did you communicate to anyone infor-
mation as to your intention to write the words
“without recourse” on that note? A. To nobody
whatever.

Q. Did you purchase that note from anyone?

Me. Perkins: I object. That is a conclu-
sion.

The Vice Chancellor: I think that is
right; it is a conclusion. 1 will strike out
the question.

Mr. Milton: A conclusion as to whether
the man purchased it, or not?

The Vice Chancellor: Yes; he can state
the transaction, and the court can tell then
whether it was a bargain and sale.

Q. To whom was the note delivered, Mr. Rudi-
ger, 1if anyone? A. To the office of Messrs. Mec-
Dermott & Enright.

Cross Examination by Mr. Link:

Q. What banking institutions have you been
connected with? A. With the Merchants Nation-
al Bank, of Jersey City.
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Q. And what was your position there? A.
Director.

Q. Were you not Acting President at one time?
A. I was Vice President.

Q. Did you hold any other position? A. What
do you mean—in that bank?

Q. Yes? A. I was on the committees?

Q. You were on the committees? A. Yes.

Q. How long were you connected with that
bank? A. I should say, a year and a half.

Q. And you saw lots of notes, in your connec-
tion with the bank, and you passed upon dis-
counting them, didn’t you? A. Yes.

Q. Now, you say that your arrangement, out
at this conference with Mr. Schatzkin, where
Michel was present, was that you were to be an
accommodation endorser for Mr. Michel, Dr. Freile
and Mr. Wisch—that is right? A. Yes, sir.

Q. Well, then, why did you have Complainant’s
Exhibit C-1, made payable to your order? A. I
had no jurisdiction on that; I did not order it
made that way.

Q. Well, why did you endorse it that way?
A. Because it was drawn to my order.

Q. Well, didn’t you know that when you were
the payee on that note, and that your signature
was the first signature, that other people would
have the right to rely on your signature? A. I
thought I was dealing with gentlemen when I
endorsed that; that there would not be any ob-
jections about paying it.

The Vice Chancellor: That is not the
question.

(Question repeated).

A. Yes, I know that.
Q You had no conversation with Dr. Freile
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that you would be his accommodation endorser?
A. Only by instructions through Mr. Carry.

Q. And you had no personal conversation with
him? A. No.

Q. You had no personal conversation with Mr.
Wisch that you should be his accommodation en-
dorser? A. I did.

Q. That you should be his accommodation en-
dorser? A. I did.

Q. When? A. A week previous, or about a
week before the note was made.

Q. Didn’t you testify that Mr. Wisch and Mr.
Michel asked for the loan, but that Schatzkin
would not give it to them? A. Yes.

Q. And that that ended the conversation? A.
No, I did not say that.

Q. Well, now, will you tell me the whole of
that conversation? A. Yes. The conversation was
that they wanted Mr. Schatzkin to allow them to
run along there with that theatre without paying
any rent; and he objected to that; and he made
the proposition to loan them some money; and
Mr. Wisch objected at that time to making a note ;
and then the question came up at that time about
whether Mr. Schatzkin could discount a note with
Mr. Wisch, Mr. Freile and Mr. Michel’s endorse-
ments on 1t; and he claimed he could not, that
he had to have somebody on there who was known ;
and at that time there came up the question of
my endorsing that note.

Q. Well, that was prior to the execution of the
present note—one week? A. One week, prior,
yes.

Q. That had nothing to do with the execution
of the present note? A. It related to the present
note.

Q. Well, what was said about your endorsing
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the present note, at that time? A. Well, I have
just stated.

Q. Well, now, tell me again what was said about
your endorsing the note, Complainant’s Exhibit
C-1, one week before it was executed? A. Be-
cause it was the week before that they looked for
this amount and tried to make the arrangement to

10 Kkeep the theatre open.
Q. Just answer my question.

The Vice Chancellor: I think he has an-
swered it. The trouble is that you are refer-
ring to the note, which was not made, instead
of referring to the transaction which was to
result in the making of the note a week later.

By the Vice Chance llo r :

Q. What was said in this conversation in which
the making of a loan was discussed, about a week
before the note was made, regarding the borrow-
ing of money for the theatre? A. Well, as I stat-
ed, Mr. Wisch and Mr. Michel requested Mr.
Schatzkin to allow them to run ahead with the
theatre without paying any rent, and he objected
to that, for the reason that he had the theatre in
course of sale at that time, and he did not want
to see 1t closed down, and he wanted to show the
receipt of this rent; but he proposed then to loan
them the money, so they could pay the rent—Mr.
Schatzkin did—and Mr. Wisch objected to making
a note; he said he had got enough money in it
now, and he would not make any more notes; and
he left the matter lay. At last Mr. Schatzkin
said “If you make a note, Mr. Rudiger will have
to endorse that note, for the simple reason that
I want to use that note in my business, and you
people are not known, and I can use that note

40 as readily as money.” And I objected to doing



117

Joseph H. Rudiger— Cross.

it, and the thing dropped there; and Sunday morn-
ing Mr. Michel came to see me and asked me to
go out to Mr. Schatzkin’s house and take this
matter up again; and then was when he prevail-
ed on me to endorse that note.

By Mr. Link:
Q. After that conversation which yon now testi-

fy to—it took place at Mr. Schatzkin’s office, did-

n’'t it? A. The first conversation;yes, sir.

Q. Now, after the conversation with you and
Michel and Schatzkin at Butherford, was there
anything said by you to Mr. Wisch regarding the
execution of this note, Complainant’s Exhibit
C-1? A. Not after that date; not after that Sun-
day when we were up there.

Q. Not after that Sunday? A. I did not see
Mr. Wisch after that, no.

By the Vice Chan cellor
Q. When was the note made?

Mr. Lin k : October 27, 1913.

A. It was dated October 27, 1913.

Q. What day of the week was it made? A. The
note was drawn, the body of the note, was drawn
on Sunday, and I endorsed it on Sunday, at my
house. Mr. Michel and Mr. Carry were my guests
that day, and that day the note was drawn, and I
endorsed the note that day; and Mr. Carry took
it with him that night to have it endorsed by the
other people the next day.

By Mr. Link :

Q. Are yon sure that it was not taken down to
Dr. Freile that same day to have it endorsed? A.
Mr. Carry never left my house until half-past ten
that night.
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Q. Then, was Anthony Michel’s name put on
there on Sunday? A. I hardly think so.

Q. But your name and the body of the note was
all made out on Sunday? A. Not the entire body
of the note.

Q. With the exception of the signature, “Or-
pheum Amusement Company, P. Edward Wisch,
President, Anthony Michel”? A. Only the amount
was Inserted in the note, nothing else—only the
amount.

Q. Well, your name was inserted, wasn’t it?

Mr. Milton: Not inserted, no.
A. My name was not inserted.

Mr. Link: I am questioning the witness.
Mr. Milton: I will withdraw the remark.
Mr. Link: It 1s too late now.

The Witness: I insisted on the amount be-
ing in there, because I did not want to endorse
any other note for any other amount. That was
all that was in the note at the time.

By the Vice Cha ncellor

Q. Was it signed on Sunday by the Orpheum
Amusement Company? A. No, sir; there was
merely the amount in figures and writing in the
note when I endorsed it.

Q. And it was all written and endorsed out at
Schatzkin’s house? A. No, sir; at my house, after
we came back from Mr. Schatzkin’s.

By Mr. Link :

Q. In whose handwriting is the name “J. H.
Rudiger” there? A. Well, as near as I know that
handwriting, that is the handwriting of Mr. Car-
ry—all of it.

q . The whole of*it? A. Yes, the whole of it.
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Q. This note was made out, then, immediately
after you returned from Rutherford that Sunday
morning? A. Oh, no, we had our dinner (first,
and we had our supper that evening, before that
note was made out. It was made out shortly be-
fore Mr. Michel left, I believe.

Q. Before Mr. Michel left? A. Yes.

Q. I thought you just testified that the note
was given to Mr. Carry? A. It was given to Mr.
Carry.

Q. It was signed by Mr. Michel there at that
time? A. No, sir; it was not signed by Mr. Mi-
chel; it was made out at his suggestion so Mr.
Carry would have it in the morning to go around,
as I am not an early riser. They needed the
money very bad that morning; they had to have
it.

Q. Are you positive that Michel did not sign
it that night at your home? A. Quite positive.

Q. Well, did you see Michel all the time he was
in there, and did"you see him leave? A. I did.

Q. Were you all together when the note was
drawn—you dud Carry and Michel? A. No, I
think we spoke about the note, and Mr. Carry fill-
ed in the figures, and we went out into my den,
and I think I endorsed it there at my desk; I
don’t know as Mr. Michel was there at that time/:
he was in the house, though.

Q. Then, how did you expect to hold Dr. Freile
and Mr. Wisch liable on this note when you were
the first endorser, and you had not had any con-
versation with either of them regarding the execu-
tion of this document? A. Because my instruc
tions to Mr. Carry were such that he was to in-
form them to the effect that my endorsement was
placed on there providing they put their endorse-
ment below mine, to insure me that I did not have
to pay that note when it comes due.

10
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Q. So you relied entirely on your instructions
to Mr. Carry, is that right? A. To carry them
out, yes.

Q. Now, Mr. Rudiger, do you remember my be-
ing present at the office of James E. Duross about
some time last June? A. I recollect you being
present, yes, on several occasions.

10 Q. Do you remember my speaking to you about
this note at that time? A. I recollect you spoke
about a note to me, yes.

Q. And about your placing the words “without
recourse” on the note after the execution of the
note? A. I do not. You spoke to me about a
note there, however.

Q. And don’t you know that I suggested to you
that that might be forgery in New York? A. I
do not recollect that.

Q. And don’t you remember then that you told
me that you put it in the note after a conversa-

20

tion or after instructions from Mr. Levene of
Hilquit & Levene? A. I positively never said
that. I may have said that I put it on after a
conversation with Mr. Hilquit, if I spoke at all,
because that is when I put it on, after a conver-
sation with Mr. Hilquit, after I got the note from
him.

Q. Didn’t you tell me that, pursuant to the
instructions of Mr. Levene or Mr. Hilquit, you
wrote on that note the words “witthout recourse” ?
A. No, sir; I could not have told you that.

Q. Didn’t you in substance, tell me that? A.
No. You must have misunderstood me.

Q. What did you say to me about it? A. If I
said anything I could have only told you what
actually took place. I was sent by Mr. Schatz-
kin to Mr. Hilquit to get the note. I went down

40 to Mr. Hilquit to get the note, and Mr. Hilquit
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said, “Why, I cannot give you that note; Mr.
Schatzkin has placed that note in my hands for
collection.” “Well,” I said, “Mr. Hilquit, do you
think I would come down here and request that
note off of you unless I had instructions from
Schatzkin to get 1t?” He said, “what are you go-
ing to do with 1t?” 1 said, “Mr. Schatzkin told
me to take it to Jersey and bring it to a lawyer
and have it sued on.” 1 then said to Mr. Hilquit,
“I am on this note, and I am not a bit responsi-
ble” ; I said, “These gentlemen below me endorsed
that note for my protection; now, what can I do
to prevent myself from being sued on i1t?” Mr.
Hilquit made the remark, he said, “In New York
State, if we want to eliminate our responsibility,
we put on ‘without recourse.” ” That was all he
said; and I said, “Good day,” and I walked across
the hall into the Realty and Commercial Office,
and I took a pen and ink, and wrote the words
“without recourse” on 1it, never thinking any
further.

Q. You were a bank vice-president, weren’t you?
A. Not at that time, I believe.

Q. You were before that time, weren’t you?
A. Well, that is what I would have to look up,
whether I was before that; but nevertheless 1
knew when I put that there that would have no
effect as regards—

Q. (Interrupting) Excuse me; you were a bank
vice-president before you became President of the
Realty & Commercial Company, weren’t you? A.
No, sir; I was not.

Q. Right at the time you became President? A.
Long after.

Q. How long after. A. Oh, years after.

Q. Just what time after? A. Two years, three
years after.
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Q. Well, what year were you a bank vice-presi-
dent?

Mr. Mil to n : What difference does it make?
He testified on cross examination, on the
opening of the cross examination, that he had
been a bank vice-president.

Mr. Link: Do you object to the question?

Mr. Milton: Yes, I do. I think you are
wasting time.

The Vice Chancellor: I think I will per-
mit the question, to show what he knew about
the contract of endorsement.

A. Prior to the making of this note. It was
made in 1913, and I was prior to that.

Q. You were a vice-president at that time? A.
Yes.

Q. And yet, after the execution of this note, and
without any conversation with the subsequent
endorsers, you deliberately put in the words “with-
out recourse” ?

The Vice Chancellor: He says he did.

A. T did.

Q. And that was for the purpose so that when
the suit was brought on this note you would not
be sued for it, that you would have no further
liability under it? A. Certainly.

Q. And that was your intention? A. I was
under the impression, and I feel to-day, that I
have no responsibility under that note.

Q. That was your intention in putting those
words on there? A. Not to be sued, or to be made
to pay part of that note, because I had no interest
in that note at all—

Q. You have answered the question.

Mr. Milton: I think the witness should be
allowed to finish his answer.
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The Vice Chancellor: What difference
. does 1t make what he says? He cannot teach
me what the law of this case is. He simply
put the words on the back of that note with
the idea of escaping responsibility. It is too
plain to waste time over.

Q. To what firm did you deliver this note?

Thh Vice Chancellor: He said McDer-
mott & Enright.

Q. What member of the firm did you give the
note to? A. I believe I gave it to Mr. Eichmann.

Q. What conversation did you have with Mr.
Eichmann? A. I said, “I bring this note over
here by request of Mr. Schatzkin, and would like
you to sue on it.”

Q. Did you tell them what you had done to the
note? A. I did.

Q. You told them you had placed the words
“without recourse” on the note? A. I did, right
then and there.

Q. And can you tell me just what date that
was? A. No, I could not. It would be very hard
for me to do that.

Q. Well, how long before the suit was instituted,
the law suit? A. Oh, I suppose that the suit was
instituted within a week after I had brought the
paper there.

Q. Well, about how long?

The Vice Chancellor: He said within a
week.

A. Within a week.
Q. Was it less than a week? 1 would like to
get the date as near as I can, your Honor.
The Vice Chancellor: Well, yon can get
the exact date if you ask counsel.
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Mr. Link: (Addressing Mr. Carpenter)
What date was the note brought to your
office, do you know?

M:r. Carpenter: It was a day or two be-
fore the 28th of April, 1914. If you want to
call me, I will testify to it.

M:r. Link: I do not want to call anybody;
it 1s just a question if you know.

M:. Carp ent er : It was a few days, I think,
before the 28th of April, 1914. Perhaps 1
can give you a better date than that. (Ex-
amining his papers) I will change the date
of that. Apparently we knew about that on
the 24th of March, 1914, when we wrote to
each of the defendants asking them to pay,
otherwise we would begin suit. That was on
the 24th of March.

Frederick W. Carry, sworn.

Direct Examination by Mr. Milton:

Q. You were formerly employed by the Or-
pheum Amusement Company? A. Yes, sir.

Q. In what capacity? A. As Treasurer of the
Gaiety Theatre in Hoboken.

Q. Where was the office of the Orpheum Amuse-
ment Company? A. At the Orpheum Theatre
building.

Q. In Jersey City? A. At the Five Corners,
Jersey City.

Q. And did your duties as Treasurer require
you to keep the books of the company? A. Why,
I kept the books of the company, or I tried to.

Q. Do you recollect going to Rutherford with
Mr. Rudiger in the month of October, 1913? A.
No, I did not go with him.
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Q. You did not go? A. No, sir.

Q. You met Mr. Rudiger after they returned?
A. Yes, sir.

Q. Where did you meet Mm? A. At his home.

Q. Were you there when they came? A. I was.

Q. Do you recall any transaction relative to a
note on that night? A. Yes, I do.

Q. Will you state what the transaction was? A.
Why, Mr. Michel and Mr. Rudiger came from
Rutherford, where they had been visiting Mr.
Schatzkin. They told me what they went there
for, which was to get a loan or an accommodation
to secure the rent of the theatre, in order to keep
it open. We had our meal some time after two
o’clock. We sat around, and I think it was to-
wards evening that Mr. Rudiger and I went into
his den, and in doing personal matters for him I
looked through the desk. He told me he wanted
a note made out. I filled a note for the amount,
which I knew to be $2500, and filled the spaces on
the bottom where the secretary and treasurer were
to sign.

Q. And was the note endorsed by anybody? A.
That night?

Q. That night? A. Yes, Mr. Rudiger.

Q. Now, did you present the note to anyone else
for their signature or endorsement? A. That day?

Q. On that day? A. Mr. Michel.

Q. Did you present the note to Mr. Wisch? A.
I did not.

Q. Afterwards? A. Yes, on Monday.

Q. On Monday? A. The 27th.

Q. Where? A. New York, at his office.

Q. Mr. Wisch, when he says that Mr. Michel
presented this note to him, is mistaken, is he not?
A. He certainly is.

Q. Do you recall at about what hour it was that
you presented the note to Mr. Wisch, Mr. Carry?
A. It was around noon, or before noon.

10

20

30

40



10

20

30

40

126
Frederick W. Carry—Direct.

Q. I see. And who was president of the Com-
pany, Mr. Carry? A. Paul Edward Wisch. Mr.
Michel was the treasurer.

Q. Now, what, if anything, did you say to Mr.
Wisch regarding the execution of the note by him
as President, and the endorsement of the note by
him?

Mr. Carpenter: Do you mean at the time
he gave it to him?

Mr. Mil ton : At the time he presented it to
him, on Monday, October 27th, 1913.

A. If his name was not on as President, the note
would have never gone through the bank; natural-
ly, if he put it on the face of the note, he would
have to put it on the back of the note.

Q. That is quite true, but what I am after is
what, if anything, did you say to Mr. Wisch about
the endorsements on the back? A. He knew—in
fact, I told him—that Mr. Rudiger’s name was in
the body of the note, and on the back, as an ac-
commodation.

By the Vice Chancellor :

Q. What else? A. And that, naturally, Mr.
Rudiger would not be held responsible, or was not
to be held responsible.

By Mr. Milton:

Q. Now, was what you said to Wisch the result
of any instructions given to you by anyone? A.
Yes, by Mr. Rudiger.

Q. What did Mr. Wisch say to you in answer to
that? A. Well, as near as I can recollect, the
only thing was he put his name on it and let it go,
because he saw Mr. Rudiger’s name and Mr.
Michel’s name on it.

Q. The note had been endorsed by Mr. Michel
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before it was presented to Mr. Wisch? A. Most
certainly.

Q. Now then, after Mr. Wisch had signed it and
endorsed 1t, did you go to anyone else? A. Dr.
Freile.

Q. Where? A. 108 Palisade Avenue. 1 think
that is the number.

Q. Jersey City? A. Jersey City.

Q. On the same day? A. Yes, sir.

Q. And did you personally present the note to
Dr. Freile? A. I did.

Q. What, if anything, did you say to Dr. Freile
about the endorsement of 'the note? A. I told him
the note was made out to secure the rent, and that
we wished his endorsement on it, and it was to
secure the rent, and Mr. Rudiger’s name was on
there as an accommodation, and it would be dis-
counted by Mr. Schatzkin.

Q. Well, now, was anything said in reference to
holding Mr. Rudiger free from liability?

Mr. Link : I object to that question as lead-
ing and improper.

The Vice Chancellor: I sustain the objec-
tion. dJust state all you said to Dr. Freile.

Q. Well, have you stated all the conversation
you had with Dr. Freile? A. No, Dr. Freile de-
murred at first, because I had been going there off
and on with different notes of the company, and,
as he said before, he was just about through sign-
ing notes; and I told him that his signature was
absolutely necessary, because I had instructions
from Mr. Rudiger not to take this note for dis-
count unless the names of Messrs. Wisch, Freile
and Michel were on the back of the note, and that
Mr. Rudiger was not to be held responsible.

Q. And after you communicated that to Dr.
Freile, what did he do? A. He signed the note.
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Q. He was not demurring any longer? A. No,
he was not.

Q. When you went to Wisch’s office, Carry,
were you accompanied by Michel, or anybody
else? A. No, I was alone, because it was on Mon-
day.

Cross Examination by Mr. Link:

Q. When you left in Jersey City for Mr. Freile’s
office what time was 1t? A. When I left Jersey
City for Mr. Freile’s office?

Q. Mr. Wisch’s office, I mean? A. It was
early in the morning.

Q. About what time? A. About nine o’clock, or
SO.

Q. You got there about noon? A. He was not
in when I got there.

Q. But you waited until noon for him? A. I
went away and came back again.

Q. You got back about noon? A. About noon.

Q. Where is his office? A. As near as I can
recollect, I think the number is 171 Broadway,
near Cortlandt Street. The entrance is on the
side street.

Q. Was there anybody present in the room be-
side Mr. Wisch and yourself? A. Not that 1
know of.

Q. You have never talked this case over with
anybody, have you? A. What do you just mean by
that?

Q. Well, I say you have never talked it over
with anybady?

Mr. Carpenter : We will admit that he has
talked—

Mr. Link: I object to that, Your Honor.

Mr. Carpenter: What do you object to?

The Vice Chancellor: Why, counsel
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should not interfere when a question i1s asked
that way.
A. I have talked it over several times.

Q. Of course you have. With whom? A.
For instance with Mr. Carpenter.

Q. Why did you hesitate about it? A. I don’t
have to hesitate.

Q. You spoke about it with Mr. Carpnter? A.
Naturally; and Mr. Michel, for instance.

Q. How many times have you spoken about
it to Mr. Carpenter? A. Why, I came on from
Pittsburgh, twice, I think.

Q. To talk it over with Mr. Carpenter? A.
When the case was supposed to come up and he
couldn’t get me in time, and I was on my way;

and naturally I stopped in to talk with Mr. Car-

penter.

Q. What notice did you get to come on? A. A
telegram.

Q. From whom? A. Mr. Rudiger.

Q. Mr. Rudiger? A. Certainly.

Q. Did Mr. Rudiger pay your expenses? A.
Once; and the other time the firm paid for it—
McDermott & Enright.

Q. McDermott & Enright paid for it once? A.
Once; and the other time Mr. Rudiger paid for
it.

Q. Did he pay you in cash, or by check? A.
By check.

Q. How much did you get? A. The actual
fare, plus berth.

Q. Did you get nothing for meals? A. No, be-
cause I lived home.

Q. And when you came on here did you report
to Mr. Rudiger? A. He don’t get up when I am

in town—
Q. I mean, you told him you were here? A.
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Why, no; I went down to Mr. Carpenter of Mec-
Dermott & Enright.

Q. You went down to Mr. Carpenter? A.
Sure, bcause when I got in from Pittsburgh 1 got
in around eight o’clock, and Mr. Rudiger don’t
get up until about ten.

Q. You have never spoken to John Milton

about this case, have you? A. In a casual way.

Q. I mean, you never had a conference with
John Milton? A. Yes, I did, on Tuesday evening,
I think it was, February 2nd.

Q. That was the first conference you ever had
with John Milton? A. That 1is absolutely the
first.

Q. Who was present at that conference? A.
Mr. Rudiger and Mr. Mitchel and myself, and Mr.
Milton, of course.

q . Mr. Michel was there? A. I said that.

Q. And at that time did not Mr. Michel dis-
agree with your story? A. He did, in one respect.

Q. And that is, that you had not called at Mr.
Wisch’s office, that he called—is not that right?
A. That is the way he disagreed with me, but that
doesn’t say he is right.

Q. That i1s all; just answer my question. And
what were the dates you came on before from
Pittsburgh, at the request of Mr. Rudiger and
McDermott & Enright? A. Well, T just couldn’t
tell you the dates; I suppose one was—I couldn’t
recall the dates.

The Vice Chancellor : Well, I do not see
that it 1s very material.

Mr. Link: Well, I think it 1s rather im-
portant. Here is a witness coming on from
Pittsburgh twice, and he does not report to
Mr. Rudiger’s attorney at all, never has a con-
iference with him; the only man he reports to
1s Mr. Schatzkin.
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The Vice Chancellor: He jhas said it.
You have got it now for all it is worth.

Q. And you left Mr. Wisch’s office about noon?
A. T did.

Q. And then you went to Dr. Ffreile’s office
again? A. I did.

Q. And are you quite sure that you did not go
to Dr. Freile’s office first? A. I am quite posi-
tive.

Q. And then after you got to Dr. Freile’s office
you came back to Mr. Schatzkin’s office—is that
right? A. That is right. It is only at 30 Church
Street.

Q. I know; but you came to New York, and
went back to Jersey, and went back to New York?
A. Yes.

Q. What time did you get back to Dr. Freile’s
office? A. Oh, it must have been somewhere
around one o’clock, or after.

Q. And What time did you get down to iSchatz-
kin’s office? A. Well, I wouldn’t say just what
time; anywheres between some time after one and
after two.

Q. ;So you left Dr. Freile’s office, you are quite
sure, at about one o’clock? A. Sometime around
after one.

Q. It was after one? A. Yes.

Q. Well, just as near as you can state, was it
between one and two, or one and one-thirty? a.
Oh, I will say it was nearer between one ana one-
thirty than between one and two.

Q. Were there any patients around there? A.
Yes, there were.

Q. And you saw Dr. Freile personally on that
occasion? A. I had to, to get his signature.

Q. And you said to Dr. Freile, “Doctor Freile,
Mr. Rudiger sent me down with this note and
wants to get your endorsement on it; that his en-
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dorsement is an accommodation”—is that right?
A. Something to that effect, yes.

Q. Then Dr. Freile said he did not want to
endorse 1t? A. He said he didn’t want to, be-
cause he had been signing quite some.

Q. Then you said to him, “Well, you needn’t
worry; you won’'t have to pay i1t”—is not that

10 what you said to him? A. No, I did not.

Q. You wanted to persuade him to sign the
note? A. I did not use persuasion, because I did
not benefit by it.

Q. Well, if he demurred to signing it, and finally
signed it, then you must have said something that
led him to sign it, didn’t you?

Mr. Milton: I object to the question, as
argumentative.
20 The Vice Chancellor: I will permit the
question.

A. Certainly.

Q. Now, what did you say that led him to sign
it then? A. Why, the mere fact that I told him
that his signature was necessary, and there was a
possibility of the theatre turning out; Mr. Wisch
had intended financing it.

Q. You did not testify before that you said Mr.
Wisch intending financing it—you did not say that

30 1in your conversation? A. I did not think it was
necessary.

Q. But you told us before you testified to every-
thing; now you say you also told him that Mr.
Wisch intended to finance it? A. Well, I might
have said something to that effect.

Q. Now, will you tell me everything you said to
Dr. Freile from the time you went into his office?
A. That was two years ago.

Q. Tell me everything you now can remember?
40 A. Now?
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Q. Now. A. As much as I said before, plus the
little things.

Q. Well, noiw, just repeat it to me? A. I told
him Mr. Rudiger’s name was in the body of the
note and on the back as accommodation endorser,
and he was not to be held responsible; Mr. Wisch
and Mr. Michel were to sign the note, and Dr.
Freile; otherwise, the note would not be accepted 10
by Mr. Schatzkin for discount.

Q. And then Dr. Freile said no, he had signed
too many notes, he was through, didn’t he? A.
Oh, he said that before that time, too. By just
looking at the note he said that.

Q. Well, he said that again then, didn’t
he? A. Maybe he said it three times.

Q. Weil, on that occasion he said it, didn’t he?
Now, you have just testified that he did. A. I just
said he said it two or three times. 20
By the Vice Chancellor :

Q. On that day—at the time of your visit? A.
Yes, sure.

By Mr. Link :

Q. And then what did you say to him after he
said that? A. Why, I just left it up to him.

Q. Did you say, “I will leave this up to you; if
you don’t want to sign it, don’t’—is that what
you said to him? A. Why, simply— 30

Q. No—

The Vice Chancellor : Counsel should let
the witness answer the question; counsel will
not force down the throat of the witness the
answer he wants him to give.

By the Vice Chancellor:

Q. What did you say to Dr. Freile at that time,
if anything, which induced him to sign that note?
State the whole conversation. A. Well, I don’t 40
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think I said anything that would induce him to
sign the note.

Q. Well, what did you say to him? A. As near
as I recollect, that it was an absolute necessity
that his name should be on this note; otherwise,
the theatre would close.

Q. Did you say that to him? A. As much as I
recollect, yes.

Q. Now, do you recall what he said in reply jto
that? A. Why, not just the exact words; but I
know the note was signed by him.

By Mr. Link :

Q. This is all in your handwriting, is it not—
all that, even that (showing the witness the note
in question) ?

Mr. Carp ent er : Read the words, please.
Mr.Link : “$2500.” “October 27th, 1913.”

A. Yes; and “Three months/” “We”, “J. H.
Rudiger,” “Twenty-five hundred dollars,” “The
Orpheum Amusement Company,” “President”—
outside of that, nothing.

Q. And this was written by you on Sunday
night, before you took the note?

Mr. Milton : I object to the question, be-
cause there has been stated on this record now
several portions of this note which appear in
the handwriting of this witness. If counsel
had deliberately framed a question to deceive
the witness in giving him an answer which
suits his case he could not have done it better
than by the word “this”.

Mr. Link : I will re-draft the question,
your Honor.

Mr. Milton : He said he did write in the
figures on Sunday night. Now, whether he
means by that word “this” the figures in writ-
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ing, or all the words, I do not know. Now,
how does the witness know?

The Vice Chancellor : Well,:ask the ques-
tion. Stop the argument.

Mr. Link: Well, he has practically sug-
gested the answer now.

Q. Is it not the fact that all the writing appear-
ing on the face of the note, Complainants’ Exhibit
C-1, except the signatures “Edward Wisch” and
“Anthony Michel, Treasurer,” were written by you
on that Sunday? A. With the exception of those
two things, the entire surface of the note is in my
handwriting.

Q. And was written by you on that Sunday
night, with the exception of “9/3”, “2/3”, “Janu-
ary 27" and “Edward Wisch”? A. Was written
on Sunday night in two sections. The “Twenty-
five hundred dollars” I wrote to show Mr. Rudiger
that it was going to be twenty-five hundred dollars.

Q. But it was written on Sunday night in two
sections? A. Yes.

Q. And Michel signed his name on Sunday
night, too, didn’t he? A. Sure—after Mr. Rudiger
signed if.

Q. And he also endorsed it on that Sunday night
didn’t he? A. Sure. That might be contradicting
Mr. Rudiger’s statements.

By the Vice Chancellor :

Q. That 1s, the whole face of the note was writ-
ten up on Sunday night, excepting the words
“9/3” “2/3”, &c. (referring to the due-date), and
it was signed by the President and Treasurer of
the Company? A. No; understand me correctly,
your Honor: The “Twenty-five hundred dollars”
was put in, and then Mr. Rudiger signed it to be
sure that that amount would be twenty-five hun-
dred dollars.
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Q. I don’t care about that. Was this signed on
Sunday night by Wisch? A. No, not by Wisch.

Q. When did he sign it? A. Mr. Wisch signed
it on Monday.

By Mr. Link:

Q. But Michel signed it Sunday night? A.
After Mr. Rudiger; but I don’t know whether Mr.
Rudiger was in the room, or not, when Michel
signed (the note. That saved a trip down to Jersey
City.

Q. And Michel endorsed it on the back on Sun-
day night? A. Yes.

Q. And Mr. Rudiger endorsed it on the back on
Sunday night—is that right? A. That is right.

Q. (By the Vice Chancellor.) But the Treas-
urer, you say, signed on Monday? A. The Presi-
dent, Mr. Wisch.

Q. The President signed on Monday? A. Yes.

Re-Direct Examination by Mr. Mil ton :

Q. Mr. Carry, the proceeds of this note, C-1, and
the check, C-3, do you know what became of them?
A. Yes.

Q. What (did? A. The note Mr. Schatzkin kept.
I received a check for a sum less than $2500, which
I knew was to be the interest for three months. I
think it was a six per cent. rate.

Q. What did you do with the check? A. The
check I brought over. Mr. Rudiger just endorsed
it, and then I put down on the top “Pay to the
Order of The Orpheum Amusement Company”, to
be sure—

The Vice Chancellor: Well, you put
that on i1t, and 1t went into the account of the
Orpheum Amusement Company—their bank
account?

A. Yes, sir.
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Q. Now, do you know whether or not any part
of the proceeds of this check went to Mr. Wisch?
A. Any of the proceeds went to Mr. Wisch?

Q. Yes. A. Of the check?

Q. Yes—whether Mr. Wisch got from the Or-
pheum Amusement Company, on the 27th, or the
succeeding day, a check for any sum of money?
A. I knew that jthere was a sum of money that
Mr. Wisch had advanced, I think the Saturday be-
fore, and if I am not mistaken, the sum was

$600—

Mr. Link: I object, if he says he don’t
know.

The Vice Chancellor : One moment. (TO
the witness.) Do you know whether any sum
of money was paid to Mr. Wisch after this
check was deposited?

A. There was a check made out—whether the
check was ever presented to Mr. Wisch, I don’t

know.
Q. For how much money?

Mb Perkins: [ object to that as imma-
terial.

A. 1Six hundred dollars.

The Vice Chancellor : It is all right. It
may be proven later. It proves nothing with-
out delivery.

Mr. Carp ent er : We might as well put on
(the record the admitted fact that the note in
question was protested and notice given to
each of the three complainants.

Mr. Link: Well, I don’t know about but
two of them—Wisch and Freile; I don’t know
about Michel.

Mr. Carpenter: Mr. Michel admits that
also.
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Mr. Michel : Yes.

Anthony Michel, sworn.

Direct Examination by Mr. Milton:

Q. Mr. Michel where do you live? A. 183 Fair-
view Avenue, Jersey City.

Q. You are an officer of the Orpheum Amuse-
ment Company? A. I was.

Q. You were the Manager of the theatre? A.
Yes.

Q. And had active charge of the affairs of the
Orpheum Amusement Company? A. I did.

Q. You were also Treasurer of the Company?
A. T was.

Q. And do you recollect being at Mr. Schatz-
kin’s office about a week before the note C-1 was
signed? A. I do.

Q. With Mr. Wisch and Mr. Rudiger? A. I do.

Q. Was there a conversation there at that time
relative to the negotiation of a note for some
$2500? A. There was.

Q. What was the conversation, please? A.
Why, we went to Mr. Schatzkin’s office for the pur-
pose of telling him that the Orpheum Amusement
Company was in distress financially, that we did
not have the money for the purpose of meeting the
running expenses of the theatre and the rent.
There was a demand made on us for back rent
and we were threatened to be 'dispossessed if that
rent was not paid at once, and we tried to get Mr.
Bchatzkin to forego the rent—hold off and not dis-
possess us. Mr. Schatzkin refused to do that; and
he made a counter-proposition agreeing to pay us
$2500 on a note to be endorsed; and Mr. Wisch
objected to endorsing any notes at that time, and
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so did I because we bad both gone as far as we
could financially and we did not care to incur any
further liability; and Mr. Schatzkin said that was
the only way that he would help us; if we came
to him for help, that we would have to accept the
help in the way he wished to make it. And we
told him that unless something was done that the
theatre would have to close. On Saturday night I
had to meet $1250 to pay for the vaudeville help
alone at the Orpheum Theatre; and, of course,
that was only a very small portion of the amount

of money needed; and I told Mm I could not man-

age the theatre without having the money to do it
and knowing where it was coming from. So Mr.
Schatzkin said, “well, he didn’t want to forego
the rent at that time for the reason that there
were negotiations pending for the sale of the
theatre, and that he preferred to advance us the
money and have us meet the rent. So there was
nothing done at that meeting. We objected, as I
stated, about it, and we left. This conference, I
think part of it was at Mr. Schatzkin’s office and
part of it at the Machinery Club in the same
building. Mr. Wisch and Mr. Rudiger were pres-
ent on this occasion.

Q. Was there something said there about Mr.
Rudiger endorsing the note?

Mr. Link : I object to that as a leading
question.

The Vice Chancellor: dJust state the
whole conversation.

A. Why, in connection with this note proposi-
tion that Mr. Schatzkin suggested, he stated that
the note (would have to be endorsed and I stated
to him that the only one that would probably en*
dorse the note would be Mr. Wisch. He men-
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tioned Doctor Freile; and he mentioned Mr.
Rudiger, who was present there on that occasion,
and I said that Mr. Wisch was the only one that
would endorse this note because he was the only one
at that time who was financing the theatre; and Mr.
Rudiger was there for himself, and stated that he
would not be responsible and not be liable to pay
any note.

Me. Link: Mr. Wisch was not present at
that conversation?

The Witness : Mr. Wisch was present on this
occasion. This was, I don’t remember the exact
date—dt was that week previous to the Sunday
on which we went out to Mr. Schatzkin’s home.
And I think that was about all. There might
have been more, but that was the substance of it,
anyway. There wasn’t anything done, and we left
there that day with the thing undecided.

Q. Now, then, Mr. Michel, you did later on en-
dorse Exhibit C-1? A. The note—yes.

Q. Did you present this note to Mr. Wisch for
endorsement and signing by him? A. I did not,
no, sir.

Q. You have stated, have you not, to Mr. Per-
kins, and perhaps to Mr. Link, that on the 27th of
October, you did call up Wisch’s office? A. I did,
yes.

Mr. Link : I object to this, on the ground
that he is now trying to impeach his own wit-
ness.

The Vice Chancellor: He has answered
the question. Go right on, Mr. Milton.

Q. Did you, in fact, call at the office of Mr.
Wisch on that day? A. I did not.

Q. You have, I suppose, called on Mr. Wisch a
great many times? A. I have, yes.
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Q. And the information conveyed to Mr. Per-
kins about being at Mr. Wisch’s office the next
day was a mistake? A. That Was an error.

Q. Mr. Michel, do you recollect about the pay-
ment to Mr. Wisch of some money out of the pro-
ceeds of the check that was received from Mr.
Schatzkin, Exhibit C-3? A. Well, my recollection
about that is not altogether clear. The Saturday
before I went to Mr. Schatzkin’s office, because
nothing had been settled, and I was supposed to
manage the theatre, and it was impossible to man-
age it without funds; and as I stated before, we
had to have this money on Saturday night, and
there was no money in the account to meet the
running expenses of the theatre; so I went to Mr.
Wisch, who was the President of the Company and
the one who was the largest investor in the
Company, and I told him that something had to
be done that day to get in some money to meet the
expenses that night. So Mr. Wisch gave me a
check for $600 on that night, and there was some
talk about getting it back the following week.
There was a check drawn to Mr. Wisch’s order
the following week but Whether the conditions
were such that the business did not warrant the

The. Vice Chancellor: Well, you don’t
know whether the check was delivered?

A. No, I do not.
Q. A check for $600 was made out and signed-

do you know whether it was given to Mr. Wisch?
A. There was a check for $600, but whether Mr.
Wisch ever received it or not, I couldn’t swear to
that.

Q. What agreement, Mr. Michel, if any, was
there between you and Mr. Rudiger as to Mr. Ru-
diger’s exemption from liability under this endorse-

ment?
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Mr. Perkins : I object, on the ground that
it calls for a conclusion of the witness.

Mr. Milton: Well, this witness can bind
himself by a conclusion. That is what I am
asking him to do.

By the Chancellor :

Q. Well, did you have any conversation with
Mr. Rudiger as to his liability, or your liability, on
this note? A. We had a conversation in Ruther-
ford that Sunday when we went to Mr. Schatz-
kin’s house.

Q. Was that the only conversation you had re-
garding the liability? A. We did have another.

Q. Well, state that conversation? A. We went
to Mr. Sehatzkin’s house that Sunday—that was
by arrangement and at the suggestion of Mr.
Wisch—Mr. Wisch stated that——

Q. Well, you are called on to state what the
conversation was that you had, now, at Ruther-
ford touching the liability of the various endors-
ers, if there was such a conversation? A. We
went to Rutherford to see Mr. Schatzkin and try
to get Mr. Schatzkin to forego the rent, which he
again refused, and he again made this proposition
stating that he would advance the money on a
note to Mr. Rudiger because he knew Mr. Rudiger
and didn’t know the responsibility of any of the
others who might become endorsers on the note
and he said that that was the only way in which
he would advance the money to the Orpheum
Amusement Company, that if the Orpheum Amuse-
ment Company wanted the money the note would
have to be made payable to Mr. Rudiger.

By Mr. Milton

Q. What was said by Mr. Rudiger regarding
that? A. Mr. Rudiger Objected to it; he said he
didn’t see what he had to do with the transaction,
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that he wasn’t interested in it, and didn’t care
whether the theatre was opened or closed, and that
he didn’t care to incur any responsibility on this
note transaction and would not assume any re-
sponsibility on the note.

Q. Did he say anything as to what you must
do regarding it? A. Why, yes; he made the re-
mark out there that he wouldn’t do this unless the
endorsement of Mr. Wisch and myself was on the
note. As to Doctor Freile, I do not recall whether
his name was mentioned or not.

Cross Examination by Mr. Link:

Q. Is that your signature (showing the witness
affidavit, of Anthony Michel annexed to the origi-
nal bill)? A. Yes, sir.

Q. In this affidavit, among other things, you
saild “that at the time he” (meaning Anthony
Michel) “endorsed said note he relied upon the
endorsement of J. H. Rudiger which was immedi-
ately above his signature, and that the words
‘without recourse’ were not written under said
Rudiger’'s endorsement”—now, 1s the statement
which you have just testified to that you were to
make the note to Rudiger for the Orpheum so,
or is this statement in your affidavit true? A. That
was made under a misapprehension—that state-
ment there (referring to the affidavit). The state-
ment I am making now 1is true, absolutely true.

Q. The statement that you are now making is
absolutely true? A. Yes, that was------

Q. Just answer my questions. Then, if the state-
ment you now make is absolutely true, why did
you become a party complainant in this bill ask-
ing that the note be cancelled and that you become
freed from liability? A. Why, for this reason:
When this suit was first started there was a suit
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started against ns as endorsers on this note, and
at that time 1 did not trunk that I had any deiense,
and 1 did not care to put in any defense, and the
other endorsers on the note, Doccor Preile and Mr.
Wisch, thought there was a defense to this note,
and they seated to me that if I did not put in a
defense Uie judgment would be against me for the
full amount, and 1 did not relish that idea; and
they seemed to think there was a defense; and 1
thought if there was any defense to it that 1 cer-
tainly would like to be a party* to it.

Q. And so you were willing to perjure your-
self in order not to be stuck for tne whole amount
of 1t? A. jSo, 1 did not have tnat idea------

/|
The Vice Chancellor : /Strike that out.
The witness may have “sworn" according to
the legal phrase; but, not being a lawyer was
ignorant of legal liability.

Q. You spoke to me the other day about this
rnacter, diant you? A. I did.

(4. nave you got that statement you told me you
had then? A. Yes, I have.

Q. Will you let me have that now? A. (Wit-
ness produces a paper, which he handed to cross
examining counsel.)

Q. This is a copy of a statement which you sent
to Mr. Perkins several months ago—is not that so/

A. Yes, that is right.

(The paper i1s marked for Identification
R. P. 1)

Q. When I asked you a few days ago to tell me
the circumstances surrounding this entire transac-
tion, you gave me this, and told me those were
the exact facts—is not that so? A. Yes, I made
that statement; but there was one point there

Q. Just answer my question. A. Yes, I made

that statement to you at that time.
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Q. Then I examined you at length and you re-
peated and reiterated the facts in Complainant’s
Exhibit for Identification, E. P. 1?7 A. Yes.

Q. And you reiterated and told me that time
and time again—is not that so? A. Yes; at that
time I believed the statements in there were true,
and I told you that they were true at that time.

Q. Now, that was the last hearing about a week
ago Thursday, a week ago yesterday? A. Why, it
was about that time. I do not recall the exact
day.

Q. And at that time you stated to me that “on
the following day” (that is, after the Sunday you
were at Mr. Schatzkin’s) “the following day” I
called at Mr. Wisch’s office in New York City in
company with Mr. Moore, and explained the situa-
tion fully. I also stated to Mr. Wisch that when
the note became due in three months------

Mr. Carpenter: I object. This statement
speaks for itself, if they offer it in evidence.
I object to the reading of this statement, the
contents of which speaks for themselves. And
1t 1s not in evidence anyhow.

Q. In substance you told me as follows, 1s it not
so, Mr. Michel------

The Vice Chancellor: He says he told
you what was in that paper.

Mr. Link : I know, 'but there is a lot of ex-
traneous matter in this which is entirely im-
material.

The Vice Chancellor: Well, if counsel
object to one part going in without the whole»,
you will have to put in the whole.

Mr. Carpenter: All right; go ahead.

Q. You stated to me, in the presence of Mr.
Perkins that “I called at Mr. Wisch’s office the day
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after the note was executed, in company” (that is,
the day after the Sunday you were in Mr. Schatz-
kin’s house) “with Mr. Moore, and explained the
situation to him”—that is, you told Mr. Wisch
that when the note became due in three months
1t would be not necessary to pay it off; that all he
would have to do would be to reduce it ten per
cent, and make a renewal and so on, from time to
time as the note was paid; and that thereupon
Mr. Wisch put his endorsement on the back of it—
now, 1s that true? A. That i1s the statement I
made to you at that time.

Q. But that is not true? A. No, that is not
true; I was mistaken about that. It was so long
ago that my mind was a little hazy as to how
the note finally got to Mr. Wisch.

Q. But you also made that statement at the
time the bill was filed, didn’t you? A. Yes, at
that time; but I thought that was the circumstan-
ces.

Q. Now, why is it your recollection is better at
the present time than it was when this suit was
brought, then?

Mr. Mil to n : How can this be cross exam-
ination, the witness practically admits------

The Vice Chancellor : It goes to his cred-
ibility, generally.

Mr. Milton: He admits, practically, that
this was a mistake.

The Vice Chancellor: It may go deeper

than that.

Q. (Question repeated.) A. Why, I never had
any talk about this with Mr. Carry (and Mr.
Carry, I knew, was the one Who handled this
matter, this note transaction) since this suit has
been pending until a few days ago. Mr. Carry
was in town, and I met Mr. Carry, and
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Q. Yon were at that little dinner affair?
The Vice Chancellor: Let him answer
the question.

Q. Go ahead. A. I mean since this suit—that
was a year and a half ago—but since then I have
never had any talk with Mr. Carry-— -

The Vice Chancellor: Why don’t you
continue your story? You say you met Mr.
Carry and had a talk with him.

A. I met Mr. Carry and we talked over this mat-
ter regarding the circumstances Which led up to
the signing and endorsing of this note; and Mr.
Carry said that I was mistaken, that I never went
over to Mr. Wisch’s office to get that note signed.

Q. Who were present at the time you had your
conversation with Mr. Carry? A. Why, just Mr.
Carry and I.

Q. Was not Mr. Milton there? A. He was not
on that occasion; that was before that, that was
another occasion that we had a meeting at Mr.
Milton’s office.

Q. Now, where did Mr. Carry talk to you—give
me the exact date. A. The exact day? Well, now,
I don’t know what the exiact day was.

Q. Well, about the exact day? A. I don’t know,

really.
Q. Well, was it a week ago? A. It was within

a week, yes.

Q. Within a week? A. Within a week, yes.

Q. And you cannot remember the exact date?
A. No, I cannot remember the exact day. It was

within a week.
Q. Where did you meet him? A. I don’t know

where we met. I met him, because it was by ac-

cident.
Q. You don’t know where you met? A. Not on
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this first occasion; I don’t know now where we
met, whether we met on the street or where.

Q. But you met within a week, you don’t re-
member the time? A. Yes; we met twice.

Q. But the time of this occasion that caused
you to change your statement you met him within
a week? A. Yes.

Q. But you do not remember the time, nor the
place? A. I do not on the first occasion, indeed.
The second time I met Mr. Carry------

Q. (Interrupting.) When did you change your
statement—on the first or the second occasion?
A. I was very much in doubt about it on the first
occasion, and then I wanted to go over this thing
with him again.

Q. Then you went over it with him on the first
occasion? A. Yes, on the first occasion, too, I
went over i1t with him.

Q. But he did not then convince you you were
wrong? A. No, he did not quite convince me I
was wrong.

Q. On the second occasion who went over it
again? A. Mr. Rudiger, Mr. Milton and myself.

Q. And Mr. Carry? A. And Mr. Carry.

Q. Where was that? A. That was at Mr. Mil-
ton’s office.

Q. And when was that? A. That was one
evening last week; I don’t know what evening
1t was.

Q. What evening was it last week? The last
time this was on was a week ago Thursday? A.
Well, I really don’t know, I think Mr. Milton
can determine that.

Q. Well, was it Friday night? A. I really
don’t know. I did not charge my mind with what
evening it was.

Mr. Link: This is the most remarkable
thing I have ever heard.
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The Vice Chancellor: No, it 1s not. The
man may have his memory refreshed. Do not
argue it. Go on and ask the witness a ques-
tion.

Q. You don’t remember the occasion of that
second visit? A. Well, it was at Mr. Milton’s of-
fice in the evening.

Q. You don’t remember what day? A. No, I
don’t.

The Vice Chancellor: He said so half
a dozen times.

Q. And at that occasion you decided you would
fchange your testimony—is that the idea? A. On
that occasion I became convinced that I was mis-
taken in thinking that I had gone to Mr. Wisch’s
office to get his signature. I had even forgotten
that I had come from Rutherford to Mr. Rudiger’s
house and had dinner at his house on that Sunday.
And we went over the whole situation; our minds
were refreshed as to the condition of the weather,
and many other things; and these things came
back to me, and I had made a mistake.

Q. Are you now testifying from what Mr. Carry
told you, or what you know of your own recol-
lection? A. From what I know now from my own
knowledge, not from what Mr. Carry stated to me
in the matter. If Mr. Carry had not succeeded
in convincing me that I was in error in making
this statement, I wouldn’t have changed my testi-
mony or be testifying as I am now.

Q. You do not recollect that Monday, October
27th, 1913, do you? A. Yes.

Q. You do? A. Yes.

Q. What did you do that morning? A. That
morning I was very busy at the Orpheum Theatre

—on that Monday morning.
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Q. That particular morning, now? A. On that
particular morning.

Q. You were very busy at the theatre? A.
Very busy, indeed; I hadn’t time for anybody on
Monday morning.

Q. Now, on October 27th, 1913—— A. On this
October 27th I was very busy; that is the reason
I gave it to Mr. Carry; that is the reason why Mr.
Garry went to Mr. Wisch’s office.

Q. What did you do in the afternoon of that
day? A. I witnessed the performance, which I
had to do at the vaudeville performances; and we
get new acts in every Monday and I had to be
there and see that everything ran right because if
it didn’t I would have to cancel acts that were
not satisfactory.

Q. But you recollect everything vividly that
happened almost three years ago on that Mon-
day, October 27th? A. No, I don’t say I do.

Q. And you cannot remember, what day you
called at Mr. Milton’s office, and that was within
a week? A. Well, perhaps I would refresh my
mind on that if I was to think real hard.

Q. If you were to see Mr. Carry you might re-
fresh your mind on that? A. Maybe he could re-
fresh my mind about that. That is only natural.

Mb. Link : If the Court thinks it necessary
to rebut that testimony that Mr. Wisch re-
ceived the $600------

The Vice Chancellor: Mr. Wisch has
denied it.

Mr. Milton: Yes, sir.

The Vice Chancellor : Now, you have
some exhibits to offer.

Mr. Milt on : We were to find out the date
that Mr. Rudiger resigned as President of the
Realty and Commercial Company and the
Phoenix Realty Company.
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Mr. Carpenter' And-Mr. Rudiger is to get
that agreement that he says he has in his safe.

Mr. Link: We don’t want it. That is not
the agreement Mr. Schatzkin testified to. Mr.
Schatzkin said it was something on a bill.

Mr. Milton : Now, I move to strike out—

The Vice Chancell or : I will hear you on
that on the argument of the case.

Mr. Carp enter : I have a motion to make,
too, on the testimony which was introduced 10
this morning.

The Vice Chancell or : I will hear counsel
on that on the argument of this case. Counsel
can come prepared to argue the matter.

The case was thereupon set for argument on
Thursday, February 17, 1916, at Chancery Cham-
bers, Jersey City, at 10 o’clock A. M.

Opinion.
IN CHANCERY OF NEW JERSEY.

Betw een:

William Freile, et als.,

Complainants
and

Joseph H. Rudiger

Submitted June 27, 1917; decided November
22, 1917.
Randol ph Perkins, Esq., for Complainants.

Messrs. Treacy & Milton, for Jos. H. Rudiger,
Defendant.

Messrs. McDerm ott & Enright, for Solomon M.
Schatzkin and Henry A. Oetjen, Defendants.

Griffin, V. C.: 4«
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Opinion.

The bill in this cause is filed for discovery in
aid of a suit at law against the complainants,
William Freile, Anthony Michel and P. Edward
Wisch, upon a promissory note made by Orpheum
Amusement Company (upon which the complain-
ants are endorsers subsequent to the defendant
Rudiger (who is payee and first endorser), and
for a perpetual injunction against the suit at law,
and for a decree that the note be delivered up for
cancellation, and for other relief. The note, at
maturity, was protested for mnon-payment by
Schatzkin, the holder thereof.

It seems that after the note had been protested,
Schatzkin delivered the same to Rudiger, the
payee and first endorser, to hand to his, Schatz-
kin’s attorneys for collection, under circumstances
hereinafter stated. Rudiger, who was a director
and Vice President of a bank, who knew the order
of liability between endorsers, wrote after his
name the words “without recourse” and handed
the note to the attorneys of Schatzkin. The bill
contains numerous prayers for discovery, one of
which called on the defendants Rudiger, Schatz-
kin and Oetjen to discover what interest either of
them had in the note, and what interest Schatzkin
or Rudiger had in the suit at law. The defendant
Rudiger, answering this prayer denied that “he is
the beneficial owner of the note,” or “that neither
at this time nor at any other time has he had any
interest in said note and the suit instituted there
on by the said Henry A. Oetjen.”

The joint answer of Schatzkin and Oetjen de-
nies that Rudiger has any right, title or interest
in said note, but does not state whether he has
any interest in the suit at law. These answers, in
the respects above stated, are not strictly true,
because Mr. Rudiger was the one most vitally in-
terested in the suit at law.
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Schatzkin and Oetjen also filed an answer' by
way of crossbill against the complainants and Ru-
diger, praying that the words “without recourse”
be stricken from the endorsement of Rudiger, and
that the complainants and Rudiger 'be decreed to
pay to them the amount due upon the note.

Three questions are presented for consideration:
First, was there an agreement between the com-
plainants and the defendant Rudiger that com-
plainants should be liable on the note prior to Ru-
diger? Second, was the suit at law instituted for
the jbenefit of Mr. Schatzkin, or Mr. Rudiger, the
payee? Third, was there such a material altera-
tion made in the note after its delivery to Schatz-
kin that, under the Negotiable Instrument Act, it
1s void as to the complainants?

First. Was there an agreement 'between the en-
dorsers that the liability of the complainants
should be prior to that of the defendant Rudiger?

In Polhemus vs. Prudential Realty Corporation,
74 N. J. Law, 570-577, the Court of Errors said,
“When there are several parties to a 'bill or note
who have become such for the 'benefit of another,
their status, not only as to the holder for value,
but inter sese, is, in the absence of relevant proof
to the contrary, that which is shown by the paper
upon which they have placed their names.” In
the present case, the evidence offered for and
against an agreement varying the contract raised
by the order of endorsement is so vague, indefinite
and contradictory that the Court cannot find that
such contract existed and, as the burden of proof
1s on Rudiger to show a contract different from
that raised by the endorsements, and as he has
not sustained that burden, he fails.

As to the second and third questions: Schatz-
kin says that when the note was not paid he de-
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mianded payment of Rudiger, and then an arrange-
ment was entered into between them, which, in
answer to a question of his counsel, Schatzkin
explained as follows:

“A. Mr. Rudiger had a claim for an even
amount of $2500 for some insurance, which
he came to me and tried to collect; and I told
him, I said, “You owe me $2500 for the note;
deduct the amount you owe me on the note,
$2500, to cover one amount for the other’; he
said, ‘Well, I suppose I will he responsible
anyway, if it cannot be collected from them,’
and we had an understanding that if I can’t
collect the note from Mr. Wisch or the other
endorsers, then I shall deduct it from the
amount due him, and in case I do collect the

note, then I shall have to turn him over the
$2500 for the claim he had.

“Q. At any rate, it was a $2500 debt? A.
Yes, which nominally I owe him now, and I
hold him responsible on the note. That was
understood between us, that one should off-
set the other if I collect here, I pay him his
money, and if not, it should be deducted.”

Pursuant to this agreement the note was deliv-
ered to Rudiger to take to Schatzkin’s attorneys
for collection. Rudiger thereupon wrote, under
his endorsement, the words “without recourse”
and delivered it to an attorney connected with
Schatzkin’s attorneys, at the same time advising
him that he had written the words “without re-
course” after his signature.

Schatzkin assigned the note to one Oetjen, a
clerk in said attorneys’ office, for the purpose of
suit only. Oetjen had no beneficial interest either
in the note or the moneys collected thereon.

Oetjen sued on the note in the Supreme Court
Rudiger was not made a party defendant.

After the commencement of the suit at law
Schatzkin learned of the alteration, but did not
object until his answer was filed herein.
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On the foregoing facts, it is quite apparent that
Mr. Schatzkin and Mr. Rudiger, in answering the
above prayers for discovery, were untruthful. It
is quite plain that Mr. Schatzkin was only nomi-
nally interested; that the real plaintiff and the one
for whose benefit the suit was brought was Rudi-
ger, and that his purpose in writing the words
“without recourse” after his name was to avoid
the liability imposed on him by law according to
the order of endorsement.

If Schatzkin should be regarded as the person
beneficially interested in the suit at law, and he
failed, after knowledge of the facts, to disavow the
alteration, he ratified Rudiger’s act; and the alter-
ation being material, changing the rights and lia-
bilities of the endorsers, inter sese, operates as a
discharge of the complainants from liability. Bo-
dine vs. Berg, 82 N. J. Law, 662-669; Gray vs.
Williams (Vermont), 99 A. R. 735; Crawford’s
Annot. Neg. Inst. Law, p. 196, sec. 120, and cases
cited.

The parties having gone to hearing, and having
stated on the record that they desired the whole
controversy to be decided, the Court, in its discre-
tion, will retain jurisdiction and decide the issues.
Lehigh Zinc & Iron Co. vs. Trotter 43 N. J. Eq.,
185-204; Van Horn vs. Demarest, 76 N. J. Eq.,
386-391; Knikel vs. Spitz, 74 N. J. Eq., 581-584;
Varick vs. Hitt, 66 N. J. Eq., 442-444; Mortens vs.
Schlemme, 68 N. J. Eq., 544-548; Coast Co. uvs.
Spring Lake, 56 N. J. Eq., 615-627.

The decree will be for complainants, the form
of which mav be settled on notice. What decree
Mr. Schatzkin may be entitled to against Mr. Ru-

diger may then be considered.
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Final Decree.
IN CHANCERY OF NEW JERSEY.

Between:

William M. Freile, et als., \
Complainants, 1

and ) OnBillL
Joseph H. Rudiger, et als., I

Defendants. 1

This cause coming on to be heard on pleadings
and proofs in the presence of Randolph Perkins,
Esq., of counsel with complainants, John Milton,
Esq., of counsel with defendant, Joseph H. Ru-
diger and James D. Carpenter, Esq., of Messrs.
McDermott & Enright of counsel with the defend-
ants, Solomon M. Schatzkin and Henry A. Oetjen,
befoge his Honor, the Chancellor, whereupon andl
upon reading the pleadings and proofs, and the
Chancellor having duly considered the same 'and
the argument of the counsel thereon, and the par-
ties to this cause having agreed to the hearing
Without objection, and the issues raised calling
for a determination of the whole controversy, and
it having been stated on the record that the par-
ties desired the whole controversy to be decided
in this present cause, and the Court having re-
tained jurisdiction to decide the whole contro-
versy, and it appearing that on or about the 27th
day of October, 1913, the Orpheum Amusement
Company, a corporation executed its promissory
note in sum of Twenty-five hundred ($2500.00)
dollars to the order of defendant, Joseph H. Rudi-
ger, payable three months after date, and that
said note was endorsed first by said Joseph H.
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Rudiger, secondly, by Anthony Michel, thirdly,
by William Friele, fourthly by P. Edward Wische,
and that the three last named endorsers endorsed for
the accommodation of Joseph H. Rudiger or Solo-
mon Schatzkin, and it further appearing that at the
time of the delivery of the note to Solomon H.
Schatzkin he was indebted to the defendant, Jo-
seph H. Rudiger in a sum equal to the amount
due on the said note, and that Schatzkin and Ru-
diger agreed that if Schatzkin recovered on the
note from the other endorsers, he would pay Ru-
diger the amount owing to him, otherwise he
would apply it in discharge of the liability of Ru-
diger on the note, and it further appearing that
Rudiger is primarily liable on the said note, and
that the complainants are entitled to have the
debt due from Schatzkin applied in discharge of
the note, and it further appearing that the said
defendant, Rudiger, after obtaining possession
from Schatzkin of said note, and in order to
avoid liability thereon wrote after his signature,
“without recourse,” and that it. was a material al-
teration, and discharged the complainants from
liability thereon,

It is on this 18th day of February, 1918, Or-
dered, Adjudged and Decreed, and the Chancellor
does hereby Order, Adju dge and Decree that the
complainants, William Freile, P. Edward Wisch,
and Anthony Michel, are not liable on said note
to the defendants, Joseph H. Rudiger, Solomon
Schatzkin or Henry Oetjen, or any or either of
them, and

It is further Ordered, Adjudged and Decreed
that a writ of injunction issue out of and under
the seal of this Court directed to said Henry A.
Oetjen perpetually enjoining restraining him from
proceeding with said suit in the New Jersey Su

preme Court.
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It is further Ordered, Adjudged and Decreed
that the said complainants he paid their costs of
this action bythe defendants Joseph H. Rudiger,
Solomon Schatzkin, and Henry A. Oetjen, to-
gether with a counsel fee of $250.00 to be taxed in
the costs,

It is further Ordered, Adjudged and Decreed
execution issue out of and under the seal of this
Court with the purpose of making the moneys
aforesaid.

E. R. Walker .
C.
Respectfully advised.
John Griffin,
V. C

Exhibit C-1.
$2500.00/100 Jersey City, N. J., Oct. 27th 1913.

Three months after date we promise to pay to
the order of.....ccc.......... J- H. Rudiger cocorreeerrruneees
Twenty-five Hundred and................ 00/100 Dollars
at The Merchants National Bank of dJersey
City, N. J.

Value Received Orpheum Amusement Co.

No. 9323 Due Jan. 27. P. Edw. Wisch, Pres.
Anthony Michel, Treas.

Endorsed:
J. H. Rudiger,
Without Re-Course.
Anthony Michel
William Freile, M.D.
P. Edw. Wisch

United States of America, 1 m
State of New Jersey, y *

On the twenty-seventh day of January, in the
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year of our Lord, one thousand nine hundred and
fourteen, at the request of the Merchants Nation-
al Bank of dJersey City, I, Francis V. Many,
Notary Public, of New dJersey, duly commissioned
and sworn, dwelling in Bed Bank, N. J., and hav-
ing an office at 1 Exchange Place, Jersey City,
N. J., did present the original note hereto an-
nexed, for [2500. payable three months after date
to Merchants National Bank, Jersey City, N. J.,
and demanded payment of the same hut the said
Bank refused, saying not good.

Whereupon, I the said Notary, at the request
aforesaid, did Protest, and by these presents do
publicly and solemnly Protest as well against
the Makers and Endorsers of the said note as
against all others whom it doth or may concern,
for exchange, re-exchange and all costs, damages
and interest already incurred, and to be hereaf-
ter incurred, for want of payment of the same.

Thus Done and Protested, In dJersey City
aforesaid, in presence of

John Doe and Richard Roe, witnesses.

Francis V. Many,
Notary Public, N. J.

In Testimonium Veritatus

Exhibit C-2.

For value received, I hereby assign to Henry
A. Oetjen of Jersey City, Hudson County, New
Jersey, a certain promissory note dated October
27, 1913, made by Orpheum Amusement Company,
a corporation, to the order of J. H. Rudiger for
twenty-five hundred ($2500) Dollars, and en
dorsed to me, payable three months after date.

S. M. Schatzkin (Seal)

April 28th, 1914.
Dated, Jersey City, N. J.
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Exhibit C-3.

United States Mortgage & Trust Company
55 Cedar Street
New York, Odt. 27th, 1913. No.eeeeenes
Pay to the
order of.......... J. H. Rudiger......oooovvvnrinrnnrnnnnnnnnn,
Twenty-four hundred jand sixty-two 50/100....
Dollars.
10 $2462.50/100 S. M. Schatzkin.

Endorsed:

Pay to the order of the
Orpheum Amusement Co.
J. H. Budiger.
For Deposit
Orpheum Amusement Co.,
Anthony Michel,
Treas.
Mr. Jos. H. Rudiger:

In consideration of your having turned over
to me the receipts for the premiums on the fol-
lowing policies to wit:

No. 16463 Phoenix
28102 Hamhurg-Bremen
9667 Firemens
108864 Colonial
8458 Aetna
4867451 Scottish U. Nat.
1684053 North River

#
I agree to pay to you within thirty days from
date the sum of $2240.90/100.

N. Y. Jan 29, 1914.

20
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S. M. Schatzkin.
J.D.C. 1 for identification.
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Between
William M. Freile, et al.,

Complainants-Respondents,

On Appeal
and from
Josseph H. Rudiger, et al., Chancery.

Defendants-Appellants.

MEMORANDUM FOR APPELLANT
JOSEPH H. RUDIGER

This appeal is taken from final decree advised
by Vice-Chancellor Griffin in favor of the respond-
ents. The decree (see Case, p. 156) adjudges that
the respondents William Freile, P. Edward Wisch
and Anthony Michel are not liable to Joseph H.
Rudiger on a certain note dated October 27, 1913,
and made by the Orpheum Amusement Company
to the order of appellant Rudiger, for $2,500—
said note being endorsed first by said Rudiger,
secondly by Michel, thirdly by Freile and fourthly
by Wisch.

Facts

The Orpheum Amusement Company was organ-
1ized for the purpose of operating a theatre in the
building owned by the Phoenix Realty Company
and situated at the corner of Summit Avenue and
Cottage Street, in Jersey City. After its organi-
zation, the appellant Rudiger was induced by

10

20

8o



10

ao

3q

40

respondents to purchase $2,000 worth of stock.
The venture was not a success and respondents
and appellant Rudiger ayere required from time to
time to advance other moneys to said company
by way of loans.

After appellant Rudiger had loaned the sum of
$5,000, he refused to have anything further to do
with the company and endeavored to persuade
respondents to drop the venture and take their
loss. They persisted in their belief that success
would come, and kept on. Things went from bad
to worse until finally in the fall of 1913, said compa-
ny was in arrears for rent of said theatre building
Iknown as the Orpheum Theatre Building) and
also in arrears for rent of the Gayety Theatre in
Hoboken, likewise owned by the Phoenix Realty
‘Company, in excess of $10,000, a portion of which
sum had been assumed by the said company at
the time of leasing the Hoboken theatre.

The fall theatrical season of 1913 did not meet
the expectations of the respondents, and they were
at the point where they had to give up the enter-
prise or raise money in order to pay the arrears
of rent due—respondents having been notified, in
the latter part of October that they must vacate
the two theatre buildings if the arrears were not
paid. Believing that, with the coming of cold
weather, the receipts of the theatre would increase,
dueto the desire of the people for in-door entertain-
ment, respondents sought to secure an extension
of time for the payment of the rent. The appel-
lant Schatzkin, being the controlling factor in
the Phcenix Realty Company and a man of wealth
and position, was approached by the respondent
Michel and asked by Michel to advance $2,500 on
a note to the Orpheum Amusement Company (See
Case, p. 138,1. 22 et seq.). Schatzkin refused to lend
the money unless the company furnished a reliable
endorser. Respondents Preile and Wisch offered to



endorse the note, but Schatzkin refused to accept
their endorsement alone and insisted upon the
appellant Rudiger endorsing, as he, Schatzkin,
was familiar with Rudiger’s financial responsi-
bility. Thereupon the appellant Rudiger was
requested by respondents to endorse the note for
their accomodation, and for the accomodation of
the company. He at first refused to do this but
finally, after persuasion, agreed to do so if the re-
spondents would guarantee him against loss and
assumed the payment of the note (See Case, p.
112, 1. 20). That testimony is corroborated by
the witness Carry (Case, p. 126, 11 28 et seq.) ;
also Case, p. 127, 11. 28 et seq.).

The note was endorsed under those circum-
stances and discounted by Schatzkin, the proceeds
being deposited in the bank account of the Orphe-
um Amusement Company. Upon its maturity, the
respondents failed to meet it, and Schatzkin had
to pay the note.

Schatzkin desiring to collect on said note, de-
livered it to his attorneys, Hillquit & Levene, of
New York City. It was found that no action
could be brought in New York, inasmuch as all the
endorsers lived in Newy Jersey. Rudiger, being de-
siruos of having the note paid, requested that suit be
instituted upon it so that the liability of the
respondents to pay the note might be determined.
Rudiger offered to place the note in the hands of
McDermott & Enright for collection. For that
purpose, he was authorized by Schatzkin to secure
the note from Hillquit & Levene. Upon delivery
of the note to Rudiger, and without the knowledge
or consent of Schatzkin, he wrote upon the back of
it, above his signature, the Words “without re-
course”, believing that, inasmuch as he was not to
be liable to the other endorsers, he was entitled
to do that.

10
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Suit was instituted upon the note in the New
Jersey Supreme Court by Henry A. Oetjen, as
assignee. After issue joined, the hill in this case
was filed for the purpose of enjoining the action
at law and seeking a discovery as to the manner
in which the words “without recourse” were plac-
ed upon the note in question. To the bill, answers
were filed and, on behalf of the appellant Rudiger,
a cross-bill against his co-endorsers, setting out
the above facts and praying that the respondents
be required to first pay the said note before the
appellant Rudiger, and that, if he were compelled
to pay the note, he be subrogated to the rights of
Oetjen and Schatzkin, as against the respondents.

ARGUMENT.

The decree (See case p. 157, line 30) adjudi-
cates that the respondents Freile, Wisch and

Michel are not liable on the note to the appellants
Rudiger, Schatzkin and Oetjen or any or either of
them. Such adjudication or finding is predicated
upon four or five recitals in the decree as follows:

1. That respondents endorsed the note for the
accommodation of Rudiger or Schatzkin.

2. At the time of the delivery of the note
Schatzkin was indebted to Rudiger in a sum
equal to the amount of the note, and they agreed
that if Schatzkin recovered on the note he would
pay Rudiger the amount due him, otherwise he
would apply it in discharge of Rudiger’s liability
on the note.

3. That Rudiger is primarily liable on the note
and respondents are entitled to have the debt due
from Schatzkin applied in discharge of the note.

4. That Rudiger materially altered the note by
writing upon it the words “without recourse and
as a result discharged respondents from liability.



I.

That respondents did not endorse for

accommodation of Rudiger or Schatz-
kin.

Nowhere in the ease is there any evidence to be

found sustaining such a conclusion. The learned
(Court below misconceived what the witnesses testi-
fied to. For illustration : The respondent Michel, p
140, line 5:

“I said that Mr. Wisch was the only one
that would endorse this note because he was
the only one at that time who was financing
the theatre; and Mr. Rudiger was there for
himself, and stated that he would not be re-
gpopsible and not be liable to pay any note. *

Line 13: Mr. Wisch was present on this
occasion.

Case p. 142, line 25: We went to Ruther-
ford to see Mr. Schatzkin and try to get Mr.
Schatzkin to forego the rent, which he again
refused, and he again made this proposition
stating that he would advance the money on
a note to Mr. Rudiger, because he knew Mr.
Rudiger, and didn’t know the responsibility
of any of the others who might become en-
dorsers on the note, and he said that that was
the only way in which he would advance the
money to the Orpheum Amusement Company,
that if the Orpheum Amusement Company
wanted the money, the note would have to be
made payable to Mr. Rudiger.

Line 40: Q. What was said by Mr. Rudiger
regarding that? A. Mr. Rudiger objected
to 1t ; he said he didn’t see what he had to do
with the transaction, that he wasn’t interest-
ed in 1t, and didn’t care whether the theatre
was opened or closed, and that he didn’t care
to incur any responsibility on this note trans-
action, and would not assume any responsibil-
ity on the note. * * *

1®
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Page 143, line 10: He made the remark out
there that he wouldn’t do this unless the en-
dorsement of Mr. Wisch and myself was on
the note.

Witness Carry, Case p. 133, line 3: 1 told
him (Dr. Freile) Mr. Rudiger’s name was in
the body of the note, and on the back as ac-
commodation endorser, and he was not to be
held responsible; Mr. Wisch and Mr. Michel
were to sign (endorse) the note and Dr.
Freile; otherwise the note would not be ac-
cepted by Mr. Schatzkin for discount.

Respondent Freile, Case p. 67, line 16:
Q. You understand at the time the note was
tendered to you that the proceeds of it were
to be used for the purpose of paying the rent
due to the Phoenix Realty Company? A.
That was my understanding, yes. Q. And
that if the rent were paid the theatre would
be allowed to remain open, and the Orpheum
Amusement Company be allowed to conduct
it? A. That was my conception of it”

The respondent Freile changed his position with
reference to the fact as to whose accommodation
the note was for (See Case p. 70, line 30) and
when pressed upon this point finally admitted
that he could not recall what the Witness Carry
said to him (See Case p. 71, line 35).

Respondent Wisch, Case, p. 56, line 28:
“lI was the angel for the proposition, you
might say, being guided by Michel. *. *7

Line 40: Q. You were interested, were you
not, in trying to get the Phoenix Realty Com-
pany to forego their rent in the theatre for a

time so it would give you more of a chance?
A. Yes, sir.

Page 57, line 28: Q. Had you yourself asked
Mr. Schatzkin to forego the rent on the
theatre? A. No, sir.

Q. Well, who did that for you? A. Mr.
Michel.”

As additional light on this question we have
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the testimpony ot the appellant and Carry. Rudi-
ger 1s quite positive that he was not interested in
whether the theatre remained opened or closed.
He had washed his hands of the affair, and merely
endorsed the note as a friendly act for the re-
spondents. His instructions to Carry were to
notify each of the other endorsers that unless
they endorsed for Rudiger’s accommodation the
note would not be delivered. The witness Carry
1s not affected in any way, not interested, and his
testimony 1s, it seems to us, dispositive of this
question.

When all of the circumstances are considered,
in view of the fact that the respondents were
struggling to kefep the theatrical venture alive,
and were desperately trying to prevent themselves
from being dispossessed, and in view of the fur-
ther fact that the proceeds of the note went into
the treasury of the Orpheum Amusement Company
and were then used to pay the arrears of rent,
how it can be said that Rudiger was to be primar-
ily liable, and that the respondents endorsed for
his accommodation, we cannot understand.

I1.
Schatzkin’s indebtedness to Rudiger.

While it might be true that Sehatzkin was en-
titled to set off as against his liability to Rudiger
for insurance premiums the amount of the note,
how could that possibly affect the liability of the
respondents on the note in question?

We submit that under the pleadings as framed
this question was not at issue and the court below
erred in finding that Schatzkin was only nomin-
ally interested; that the real plaintiff and the
owner for whose benefit the suit was brought
was Rudiger. Even assuming that Schatzkin
was entitled to set off as against the insurance

20
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premiums the arnbunt due on the note there was
still due Schatzkin a substantial balance. Rudi-
ger had not acquired title to the note by reason
of any Understanding (if there was one) between
him and Schatzkin with reference to the payment
of the insurance premiums.

I1I.
t0 Rudiger not primarily liable.

Wisch, Freile and Michel are irregular endors-
ers of the note in question. The parties endorsed
the note under the circumstances related above.
Before its execution Carry took the note to re-
spondent Wisch who signed his name upon the
face of it as president and then endorsed it. It
was entrusted to Carry to be presented to Freile.
Until Freile endorsed it and not until then, was
there any delivery of the note to the payee Rudi-
ger.

20

Section 64 of Negotiable Instruments Act, Com-
piled Statutes, page 3742 provides:

“Where a person not otherwise a party to
an instrument places thereon his signature
in blank before delivery he is liable as in-
dorser in accordance with the following rules :

“1. If the instrument is payable to the
order of a third person he is liable to the

payee and to all subsequent parties;
80
“2. If the instrument is payable to the

order of the maker or drawer or is payable
to bearer he is liable to all parties subsequent
to the maker or drawer;

“3. If he signs for the accommodation of
tthe payee he is liable to all parties subse-
quent to'the payee"”

Section 68 of same Act, Compiled Statutes, p.
3743 provides:—

40 “As respects one another endorsers are



liable prima facie in the order in which they
endorse; but evidence is admissible to show
that as between or among themselves they
have agreed otherwise.”

See Wilson vs. Hendee, 74 N. J. Law, p. 640.

It is respectfully urged that by force of the
Negotiable Instruments Act as construed in the
case above cited notwithstanding the order in
which the names appear on the note, it was com-
petent for Rudiger to prove an agreement among
the endorsers, that they should be liable in some
other order.

IV.
As to the alteration.

Section 124 of the Negotiable Instruments Act,
Compiled Statutes, p. 3749 provides:

“Where a negotiable instrument is materi-
ally altered without the assent of all parties
liable thereon, it is avoided, except as against
a party who has himself made, authorized or
assented to the alteration and subsequent
endorsers.

“But when an instrument has been mate-
rially altered and is in the hands of a holder
in due course not a party to the alteration
he may enforce payment thereof according to
its original tenor.”

What is there in this case to show that Schatz-
kin, the owner and holder of the note, had ever
assented to the writing of the words “without re-
course” by Rudiger? Not only is the case bare
of proof on that point, but it is likewise free from
any evidence tending to show that Schatzkin even
had knowledge of Rudiger’s act until some time

afterward. Rudiger testified, Case page 121 line
10—

“I then said to Mr. Hillquit, I am on this
note, and I am not a bit responsible; I said,

10
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40
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Id

these gentlemen below me endorsed that note
for my protection; now, what can I do to
prevent myself from being sued on 1it. Mr.
Hillquit made the remark, he said, “In New
York State if we want to eliminate our re-
sponsibility we put on ‘without recourse’”
That was all he said and I said, “Good day,’
and I walked across the hall into the Realty
and Commercial Office, and I took a pen and
ink, and wrote the words “without recourse”
on it, never thinking any further.

Schatzkin, Case, p. 88, line 21—

Q. Were they “without recourse” put there
by you? A No, sir. I heard about this en-
dorsement after they brought suit, and I
heard from somebody saying there was such a
thing put in, but that was put in after it was
turned over to Mr. Rudiger.

Q. Was i1t put there with your knowledge?
A. No, sir.

Q. With your consent? A. No, sir.

Q. Did you know anything about it until
after suit had been brought? A. No, sir, not
until afterwards.

The learned court below in its opinion says af-
ter the commencement of the suit at law Schatz-
kin learned of the alteration but did not object
until his answer was filed herein. What could
he have done? What should he have done? The
cases referred to by the Court below in support
of its conclusion that Schatzkin had ratified the
act of his agent (for that is what the court as-
sumes Rudiger to have been) are not analagous to
the present case.

In Radine v. Berg, 82 N. J. Law, the bank not
only did not disavow the act of its officer, but ac-
cepted payment on account of the note. We insist
that Schatzkin has done nothing to ratify Rudi-
ger’s act, and that the court below erred in hold-
ing that the alteration in question discharged
respondents from liability.
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V.

Rudiger’s relief not predicated upon
note.

If it be conceded that the effect of the altera-
tion by Rudiger is to avoid the instrument, it is
contended that the relief he seeks is not based or
predicated upon the instrument itself. His rights
arose out of an independent agreement made by
the respondents to hold him harmless or indem-
nify him from loss by reason of his endorsement.
In the absence of a fraudulent motive or intent
in making an alteration, the sole effect is to
avoid the instrument, the original cause of action
remaining. Hunt v. Gray, 35 N. J. Law, pp. 227-
234.

It 1s respectfully submitted that the action of
the court below should be reversed and it be di-
rected that a decree be entered adjudicating that
the respondents are liable to Schatzkin upon the
note, as well as Rudiger, and that Rudiger is en-
titled to be subrogated to Schatzkin’s rights as
against the respondents, and that the respondents
be compelled to pay to Rudiger the amount of
said note.

Trea cy & Mil to n,
Solicitors for Appellant Joseph
H. Rudiger.
John Mil to n,
Of Counsel.
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New Jersey Court of Errors and Appeals

Between

William M. Freil e, et als.,

Complainants-Respondents, On Appeal

from
and Chancery.

Joseph H. Rudiger, et als.,
Defendants-Appellants.

Brief of McDermott & Enright for Appellants Henry A. Oetjen
and Solomon M. Schatzkin.

This appeal is from the whole and every part of a final decree in
Chancery advised by Vice-Chancellor Griffin in favor of the com-
plainants. All the defendants appeal.

Defendant Oetjen, assignee of defendant Schatzkin for the purpose
of collecting the amount of a promissory note held by Schatzkin for
value, brought suit on the note in the Supreme Court against all the
complainants, Freile, Wisch and Michel. Complainants were en-
dorsers on the note. The note was made by Orpheum Amusement
Company, payable to order of defendant Rudiger, and endorsed by
Rudiger, Michel, Freile and Wisch, in the order named (Ex. C. 1, p.
158, Case). After being thus endorsed the note was presented to
defendant Schatzkin, who purchased same for the face value, less
three months’ interest, which he deducted. (See check of Schatzkin,
Ex. C. 3, p. 160, Case.) The check was made payable to Rudiger, the
payee, because it was Rudiger’s endorsement that Schatzkin relied
upon in lending the money (p. 93, Case).

The note upon maturity was protested for non-payment.

The note matured January 27, 1914. On about January 29, 1914,
Mr. Rudiger called upon Schatzkin to pay him $2,240.90, the amount
of some insurance premiums owing by a corporation in which Schatz-
kin was largely interested, and which premiums Schatzkin had per-
sonally agreed to pay. (Schatzkin, p. 89; Rudiger, pp. 107-8.)
Schatzkin in writing agreed to pay the amount to Rudiger within 30
days (Ex. bottom p. 160). At a subsequent conversation Schatzkin
said to Rudiger that as the $2,500 note of the Orpheum Amusement
Co. had not been paid which Rudiger had endorsed, he, Schatzkin,
would not pay Rudiger the $2,240.90 until the note was paid. Schatz-
kin had already placed the note in the hands of his New York attor-
neys, Hilquit & Levine, for collection. Thereupon Schatzkin and
Rudiger agreed that if the note could not be collected from the other
endorsers, who as between all the parties were primarily responsible
for payment, one debt would be set-off against the other; but that if
collection were made by Schatzkin, Schatzkin would pay Rudiger the
amount due him (p. 89, 1n.' 10-30; p. 113, 1. 3-20; p. 121).



to Rudiger, and instructed Rudiger to deliver the note to attorneys in
Jersey City for suit. Rudiger called at the offices of Hilquit & Levine
and procured the note for the purpose aforesaid. When Mr. Hilquit
delivered the note Rudiger said to him: “1I am on this note and am
not a bit responsible. These gentlemen below me endorsed that note
for my protection; now what can I do to prevent my being sued on
1tf”  Mr. Hilquit replied: “In New York state, if we want to elimi-
nate our responsibility, we put on ‘without recourse’.” Rudiger left,
crossed the hall to the offices of Realty & Commercial Co., a company
in which he was an officer, and wrote under his signature on the back
of the note the words “ without recourse.”

Rudiger testified that he did so without the knowledge, consent or
approval or authority of anyone. Schatzkin testifies that at the time
he knew nothing of Rudiger’s act, that he had given him no authority
to write anything on the note, and that the limit of Rudiger’s author-
ity was to take the note to attorneys in Jersey City for the purpose
of having suit brought upon it. Schatzkin had no attorneys in New
Jersey. He told the attorney: “1 bring this note over here by re-
quest of Mr. Schatzkin and would like you to sue on it.” He then
related how he had without authorization written the words “ without
recourse” on the note (p. 123).

Rudiger testified that when he wrote those words on the note “1I
was under the impression, and I feel today, that I have no responsi-
bility under that note.”

It was at Mr. Schatzkin’s request that the note was assigned to
Mr. Oetjen, a clerk in the offices of the attorneys (Ex. C. 2, p. 159).
Schatzkin did not know of the alteration on the note until some time
after the suit was brought on the note. Suit was brought in the
Supreme Court in the name of Oetjen, the assignee, against Wisch,
Michel and Freile on the endorsements on the note. This left the
rights of these three endorsers against Rudiger- unimpaired, either to
have him added as a party, or to sue him after they had taken up the
note.

After issue joined, and before trial, complainants filed a bill in
Chancery, praying for discovery as to how the alteration came to be
made in the note, that the note be surrendered for cancellation, and
that the suit in the Supreme Court be restrained.

Rudiger, a defendant in the equity suit by answer (pp. 20-27) made
full discovery as to how he had made the alteration and what actuated
him, and he filed a cross bill in which he prayed that if it should be
decreed that Schatzkin was entitled to relief against all defendants,
the decree be so framed that complainants be first compelled to pay
the note, and that if Rudiger be compelled to pay same he be subro-
gated to the rights of Oetjen and Schatzkin against complainants.

Oetjen and Schatzkin filed a cross bill, in brief alleging that the
writing of “ without recourse” on the note by Rudiger was without
authority and unauthorized, and praying that the words “ without
recourse” might be struck from the note, that it be decreed that the
writing of the words did not affect the liability of the maker and



endorsers xo
pelled to pay the note to Sehatzkin and Oetjen.

The case went to final hearing on February 4, 1916; on November
22, 1917, the Vice-Chancellor filed his opinion and the decree was
made February 18, 1918. The Court below held that Rudiger was
primarily liable on the note, that the writing the words “ without re®
course” discharged the liability of complainants on the note because
it was a material alteration. The decree perpetually enjoined the
suit at law, and required costs of suit to be paid by the defendants
to complainants.

POINT 1.

Sehatzkin, having purchased the note for value before maturity,
is entitled to a decree compelling payment to him by Michel,
Freile, Wisch, and Rudiger, irrespective of the rights of those
endorsers among themselves.

There can be no question that Sehatzkin purchased the note in ques-
tion for value and before maturity. The note for $2,500.00 and the
check to the order of Rudiger for $2,462.50, the amount of the note
less three months’ interest fully establish this fact (Exs. C. 1 & C. 3).
The check was endorsed by Rudiger to the order of Orpheum Amuse-
ment Co., and went into the account of that company (p. 136).

The Vice-Chancellor held that when Sehatzkin turned the note over
to Rudiger to have it sued upon Sehatzkin owed Rudiger an amount
equal to the amount that Rudiger as endorser was indebted to Schatz-
kin. This finding was error. Rudiger testified that the amount
Sehatzkin has promised to pay him for the insurance premiums was
$2,245.90 (pp. 107, 138) or something like that. When Sehatzkin
testified about the transaction on cross examination, without any
previous thought about the matter he said the amount was $2,500.00
(p. 89). He insisted, however, that the memorandum between himself
and Rudiger had been reduced to writing and that this established
the fact (p. 95, 1 25 to p. 97, L 25). Mr. Rudiger said he had the
writing home in his safe and did not bring it to court because he
did not think it had anything to do with the transaction, but would
produce it at any time (p. 108, 1. 10 to 38). Counsel offered at the
close of the case, p. 151, to produce the paper. Mr. Link said, “ We
don’t want it. That is not the agreement Mr. Sehatzkin testified to.
Mr. Sehatzkin said it was something on a bill.” The paper was pro-
duced on the argument and offered by counsel for Mr. Rudiger and
was given an exhibit number for identification, but the Trial Court
reserved decision as to whether it should be received. The action of
the Court does not appear in the record. The exhibit is printed
(bottom of page 160), and we submit should be considered on this
appeal. This establishes that Sehatzkin owed Rudiger $2,240.90 or
five dollars less than Rudiger recollected when he testified. Sehatzkin
1s entitled to withhold from Rudiger out of the proceeds of the note,
$209.10 in excess of the amount due on the note when the accounts
are finally balanced, and Sehatzkin and Rudiger have their settle-



intun. xne XLiAinun oukj. 1, was cantju. lur uy uumpiainaiiis, was
produced and examined, and consequently automatically went in
wevidence.

The learned Vice-Chancellor certainly erred in taxing costs and
awarding a counsel fee against Schatzkin and Oetjen. They were
guilty of no wrong in any aspect. Schatzkin had not been paid the
note; neither had Oetjen, his assignee. The Court below evidently
thought that the whole transaction was for the benefit of Schatzkin,
and that since Rudiger owed him more money than he owed Rudiger
some sort of justice would be done by discharging the real debtors
and by punishing Schatzkin for making the assignment, or for suing
on the note, all because of Rudiger’s foolish, but innocent act in
altering the note to conform to what Rudiger believed to be the true
situation. There was at no time any effort whatsoever to conceal
what Rudiger had done. He admitted his act at once and at no time
attempted to conceal it. Schatzkin is blamed by the Vice-Chancellor
for doing nothing when he learned of the alteration after suit was
brought on the note. What, pray, could he have done? What could
his attorneys have done? They sued the three next endorsers as
the names appeared on the note. They could not strike off the words
“ without recourse” without themselves altering the note. We submit
that after the alteration was made nothing could have been done which
was not done. When complainants started the action in equity Oetjen
and Schatzkin by cross bill asked that the words, put on without
their knowledge or consent, might be judicially struck off. That was
the proper procedure.

POINT II.

If the alteration made the note conform to the intention of the
parties it did not affect its validity.

The vital questions in this case are: for what purpose was the
note given and as between the endorsers and Schatzkin who in fact are
liable for its payment? Was the note made for the accommodation
of Schatzkin, as charged in the bill; or was it for the accommodation
of the-Orpheumj Amusement Company? Did Rudiger endorse the
note for the accommodation of the company, Wisch, Michel and
Freile, or was the note made for the accommodation of Rudiger alone?

A careful examination of the evidence is imperative in order that
these questions may be correctly answered. It is charged in para-
graphs 7 and 8 of the bill that “ their endorsements on said note were
solely for the accommodation of said Schatzkin.” The affidavit of
complainant Michel, verifying the bill, says “no value whatever
passed to the payee or endorsees of said note” (bottom p. 15).
Wisch swore in his affidavit, “ Deponent further says that he signed
said note solely as accommodation for said Schatzkin and without
any consideration whatever, and has never received any benefit or
value therefrom.”

The evidence shows how false are these statements, and proves
the allegations made in the answers of both defendants.



its treasurer and manager, Freile and Rudiger were stockholders.
Long before the note was made the amusement company had proven
a failure as a business venture. Freile and Rudiger had, with the
other stockholders, put good money after bad into the venture. Some
six months before the note was made Rudiger and Friele had both
told the others that they were through and would put up no more
money. Wisch had sunk about $17,000.00 in the venture up to the
date the note was given. He put in over $5,000.00 after
the note was given, hoping against hope that the company would
experience a change of fortune and he would recoup his losses. He
testified that he was the “ angel” and was guided by “ Michel the
great manager.,’

The amusement company was operating a new theatre near the
Five Corners, Jersey City, in a building owned by the Phoenix Realty
Company. Mr. Schatzkin was largely interested in the Phoenix Com-
pany. He had no interest whatever in the Orpheum Company. At
the time the note was given the only ones who were doing anything
at all with the Orpheum Company were Wisch, who was badly in-
volved in it, and Michel, who had a job as its treasurer and manager
which he did not want to lose.

About a week before the note was executed Wisch, Michel and
Rudiger met in Schatzkin’s office (Michel, pp. 138, 139; Rudiger,
p* They went there to tell Schatzkin that the amusement com-
pany was 1n distress financially and did not have funds to meet the
running expenses and the rent (Michel, p. 138). Schatzkin demanded
the rent and threatened to dispossess if it was not paid. They asked
him to forego the rent, but Schatzkin refused. Schatzkin offered to
lend $2,500.00 on a note securely endorsed, but Rudiger refused to
endorse. Michel says that on Saturday night he had $1,250.00 to pay

tor (ifa(liudeville help alone and that was only a small part of the monev
needed.

Auftday Michel called at Rudiger’s home in Jersey City and
bad Rudiger take him to Schatzkin’s home in Rutherford. Michel
there asked Schatzkin again for help. Michel told Schatzkin that
d he would lend the company $2,500.00 he and Freile and Wisch
would endorse the note. Schatzkin replied that he was not satisfied
with these endorsements. Rudiger then told Schatzkin that these
S "nrfmS pe~eGtl® Sood and that they were able to pay the
$2,500.0Q. Schatzkin then replied: “If they are so good and you
Know they are good, you endorse, too, for I know you are good”
(Rudiger pp. 109-110; Schatzkin, p, 85; Michel, p. 142). Rudiger

en said he would endorse to secure Schatzkin, but that the others
oud have to be responsible for the payment of the note to him
(Rudiger, top p. 110; Schatzkin, p. 92, 11. 30-42; Michel, top p. 140,

at Tolir P’ top p° Tbe note was prepared that Sunday night
1 tifer Sk°me by Mr.. Carry, an employee of the amusement com-

. amA nt T® “ serted and EudiSer’ as Payee, endorsed it,
tie note was taken by Carry, at once endorsed by Michel, and signed

by him as treasurer, and Carry left with the paper.



note at the time he endorsed it and delivered it to Carry (pp. 110-
111). Carry testifies that he took the paper first to Mr. Wisch in his
office® in New York; he told Mr. Wisch, pursuant to Rudiger’s instruc-
tions, that “ Mr. Rudiger’s name was in the body of the note, and on
the back, as an accommodation,” and that Mr. Rudiger “ was not to
be held responsible” (p. 126, 11 20 to 30). He said that he told
Wisch that on Mr. Rudiger’s instructions. Wisch then signed and
endorsed the note (p. 126, L 33). After Wisch signed and endorsed
-the note, Carry took it to Dr. Freile at his office in Jersey City, where
he told Dr Freile that Mr. Rudiger’s name was on the note as an
accommodation (p. 127, 1. 20), and the note would be discounted by
Schatzkin (p. 127, 1 20). He also told him that he “ had instructions
from Mr. Rudiger not to take this note for discount unless the names
of Messrs. Wisch, Freile and Michel were on the back of the note,
and that Mr. Rudiger was not to be held responsible (p. 127, 11. 20 to
40) Dr Freile signed the note (p. 127, 1 40). Carry then took the
note to Schatzkin at his office in New York. Schatzkin drew his
check to the order of Rudiger for the amount, less the interest; gave
the check to Carry, who took it to Rudiger; Rudiger endorsed it pay-
able to the Amusement Company, and Carry deposited the amount in
the bank account of the Orpheum Amusement Company (p. 136).

The testimony of Mr. Wisch is illuminating on the question of who

was really liable. He says (p. 47, 11 20 to 30):
“When he presented the note to me I looked at it and there

was the name of Rudiger on it, and Doctor Freile, both of
whom had long before that refused to furnish any more money,
and they had left it to me to continue paying the money.

Wisch said that it was Michel who brought the note to him to be
signed (p. 47), and denied on page 50 that Carry brought the note to
him Carry said that he personally took the note to Wisch (p. 125, 1
35), and Michel testified that he did not present the note to Wisch

(p. 140, 1 25).

Wmch”saidjp” ”’out ~ firgt tjme anybody had put'up any money

to keep the theatre open, besides myself, for so long a time,

that it ite .1 d . .

?i’l 5%11 temngSSi%d Peen putting up the money yourself for
auite a while, hadn’t you? A For quite a while, yes.

Q To keep the theatre running? A Yes, I put up the
money—yes.”

Wisch said (p. 55), when asked the amount that he had sunk in the

venture. , recollect the amount; I think the whole amount, as
near as I can figure it out, is about $22,000, counting every-

A0~ Had you put up $22,000 in this venture up to the 27th of
October, 1913? A No; some of that I put m afterwards; even

afQrWButSyou put up most of it, I assume, before that date,
didn’t you? A Yes, most of it, sure.”



“Q -Now, do yon remember how much you put up after the
27th of October, 1913, for the purpose of keeping the theatre
open and running? A I think it was $15,000, after4hat (p.
55, 1. 37 to 40).

Q Yon did that for the purpose of keeping the theatre rum
ning, didn’t you? A Yes, sir; with the hope of getting my
money back.

Is it not a fact that the longer the theatre stayed open
the more chance there was of the investment turning out to be
good? A Well, it got to look bluer and bluer every day, and
I had wanted to see if I couldn’t recoup some of my money (p.
56, 1. 2 to 15). I was the angel for the proposition, you might
say, being guided by Michel, the great manager” (p. 56, 1L 28-
29).

Wisch even put up $1,000 in December, 1913.
“Q That was the December following the execution of the

note? A Yes, sir; after they used up that money, you see,
they came back for more” (p. 56, 1. 36 to 40).

Wisch admits in the following question and answer that he was the
one who was interested in trying to get Phoenix Realty Company to
forego their rent and getting the $2,500 on this note.

“Q You were interested, were you not, in trying to get the
Phoenix Realty Company to forego their rent in the theatre
for a time so it would give you more of a chance? A Yes,
sir” (bottom p. 56, top p. 57).

Wisch admits that Michel acted for him in getting Schatzkin to
forego the rent (p. 57, 1 29).

This testimony on the part of Mr. Wisch is almost a demonstration
that he was the one who was primarily interested in borrowing the
$2,500 and that Michel was his agent in trying to raise the money,
or have the landlord forego the rent. According to Wisch, Rudiger,
Freile and Michel had long before dropped out of the proposition.
If Rudiger, the week before the note was actually signed at the con-
ference in Schatzkin’s office, and also at Schatzkin’s house, when
Schatzkin agreed to lend the money, when he signed his name on the
paper and when he delivered the note to Carry, made his intention
clear not to be primarily liable, but only acted as guarantor that
Wisch, Michel and Freile would pay the note if the Amusement Com-
pany did not, he as between the endorsers would not have to pay
Schatzkin unless the others did not, and if Rudiger did pay the in-
tention of the parties was that Rudiger should recover from the
others.

If this is the situation, as the evidence conclusively shows, Schatz-
kin’s decree should have been against all of the endorsers, with the
right of subrogation in Rudiger’s favor.



An alteration made on a note without the authority of the
holder does not bind the holder.

Rudiger was entrusted with the note for the limited purpose of
delivering it to some New Jersey attorney for collection. He was
Schatzkin’s agent for that purpose only. His act in writing on the
words “ without recourse” under his endorsement does not hind
Schatzkin.

Burnt v. Gray, 35 N. J. L. 230; 3 Comp. Stat. 3749
See Negotiable Instruments Act, Sec. 124.

In Wallace v. Tice, 51 Pac. 733 (Ore. 1898), a suit in equity to re-
store a note which had been materially altered by complainant, inno-
cently, to affectuate what she thought was the intention of the par-
ties there was a decree for the complainant, the Court stating:

“When the alteration is prompted by honest and pure mo-
tives for a purpose of correcting the instrument to correspond
with what the party honestly and in perfect good faith believed
to be the true engagement of the parties at the time of the
execution, the act does not destroy the legal efficacy of the note,
and recovery may be had upon it when restored.”

In Lewis v. Schenck, 18 N. J. Eq. 459, the holder of a note altered
it bv adding the words “ with interest from date,” thinking thiswas
the original understanding. On bill filed the Court fouM that t e
alteration was made under a misapprehension of fact, stated that the
note was avoided at law, but that the original note under the execu-
tion remained, and though recovery on this debt could be had m an
action at law, still equity had jurisdiction in cases of mistake,, and
the Court decreed payment of the amount due.

See also 2 Cyc. 186; 2 Corpus Juris. 1184, Sec. 19, notes 4,
5, 6.

POINT 1IV.

Under Negotiable Instruments Act all endorsers are liable to
Schatzkin and Oetjen, and the others are liable to Rudiger.

Section 64 of this act provides (Comp. Stat. Vol. 3, p. 3742):

“Where a person, not otherwise a party to an instrument,
places thereon his signature in blank before delivery, he is
liable as endorser in accordance with the following rules:

(1) If the instrument is payable to the order of a third
person, he is liable to the payee and to all subsequent parties.

Under this section of the act, since Wisch, Michel and Freile placed
their signatures on the note in blank before delivery, they are liable

to Rudiger and Schatzkin.
Wilson v. Hendee, 45 Vr. 640, construes this section of the act.

Section 124 of the act provides:
“Where a negotiable instrument is materlally altered with-

out the assent of all parties liable thereon, it is avoided, except



sented to the alteration and subsequent endorsers.

But when an instrument has been materially altered and is
in the hands of a holder in due course, not a party to the
alteration, he may enforce payment thereof according to its
original tenor.”

Section 125 provides that a material alteration is

“ Any alteration which changes: (1) the date; (2) the sum
payable, either for principal or interest; (3) the time or place
of payment; (4) the number or the relations of the parties; (5)
the medium or currency in which payment is to be made; or
which adds a place of payment where no place of payment is
specified, or any other change or addition which alters the
effect of the instrument in any respect, is a material altera-
tion. ”’

Since Schatzkin is not a party to the alteration, under section 124
he may enforce payment according to its original tenor, and that
payment is demanded from Rudiger, Michel, Freile and Wisch. The
rights of Rudiger against the others is a matter of contract between
them and controlled by section 64 of the statute.

We respectfully submit that the decree should be reversed and a
decree entered in favor of Schatzkin against the other endorsers.

McDermott &enright,
Attorneys for QOetjen and Schatzkin, Appellants.

James D. Carpenter, Jr.,

Of Counsel.
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The bill in this cause was filed for discovery against
Rudiger, Schatzkin and Oetjen, in aid of a suit at
law. There is a prayer for cancellation of the
note sued on, injunction and other relief.

The defendants answered and filed counter-claims
against complainants.

All of the defendants requested the Court below
to retain the cause and determine the issue raised.

Upon a full hearing on the merits, a decree was
entered in favor of the complainants, adjudging
that they were not liable on the note and restrain-
ing the suit at law.

Before entering upon a discus-iou of the merits of
the case, it may be useful to look at the situation
which made the bill for discovery necessary.

All of the parties (except Oetjen) had been inter-
ested, financially, in the Orpheum Amusement
Company, operating a theatre owned by the Phoe-
nix Realty Compiny, a creature of the defendant
Schatzkin.

At the time of making the note in suit, the Amuse-
ment Company was in failing circumstances, and
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about to close the theatre and quit business. It
owed considerable arrears of rent, to the Phoenix
Realty Company. dJust at this time, Schatzkin was
negotiating for the sale of the theatre (p. 46, 1 30)
and was anxious not to have it closed “showing
that the house was not making a living” (Wisch,
p. 46, 1 36)

Rudiger and Michel (the latter has experienced a
change of heart, since the filing of the bill) went to
Schatzkin’s residence in Rutherford and tried to
get him to forego the rent (Michel, p. 142, 1 25).

“Schatzkin said he would advance the money
on a note to Mr. Rudiger because he
knew Rudiger and didn’t know the re-
sponsibility of any of the others who
might become endorsers on the note,
and he said that that was the only way
in which he would advance the money
to the Orpheum Amusement Company
that if the Orpheum Amusement Com
pany wanted the money the note would
have to be payable to Mr. Rudiger.”

Schatzkin confirms this (p. 85, 1 16) “I said,
“ Well, if you (Rudiger) will endorse it I will get the
check,” and p. 93, 1, 2:

“Q. Why did youdraw the check tohim (Rudi-
ger.) A. Well, soit would show that I gave the
money to him.”

As a result of the conference between Rudiger,
Michel and Schatzkin, a note for $2,500, dated
October 27th, 1913, was made by the Orpheum
Amusement Company to the order of Rudiger and
endorsed by Rudiger and Michel.

The next day it was taken to Dr. Friele by a Mr.
Fred Carry. He stated that “Mr. Rudiger had
“sent him down to my office with this note and re-
‘quested me to endorse it. I demurred and said to

'
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“him: ‘Fred, you know that I have had my dose
“of medicine in this thing, aud I don’t care to put
“my name on any further pieces of paper.” He then
“said to me that Mr. Rudiger had advised him to
“tell me that it was simply a matter of accom-
modation to Mr. Rudiger and on that representa-
tion, I endorsed it.” (Friele, p. 65, 1.28).

Then Michel took the note to Wisch and
explained. “ See, Rudiger and Friele are on the
“note; it is only accommodation for Schatzkin; he
“ wants to raise the money; he don’t want the theatre
“closed up just at the present time or probably Dr.
“ Albanesius won’t buy 1t” (Wisch, p. 47,1.25). The
result was that Wisch endorsed under Friele, making
the order of endorsements, Rudiger, Michel, Friele
and Wisch.

Schatzkin discounted the paper, and paid it when
it fell due; after it was dishonored he sent for Rudi-
ger, who telephoned from Schatzkin’s office to Wisch,
asking him to come. Wisch refused to pay the
note and left. No demand was ever made by Schatz-
kin or Rudiger upon Dr. Friele for payment.
(Schatzkin, p. 87, L. 30).

“When I found out that the endorsers, that
“1s Mr. Wisch and Dr. Friele refused to
“pay the note, I went to Mr. Rudiger
“and demanded payment from him as
“the man I looked to practically when
“I gave the money.”

Schatzkin then placed the note in the hands of his
New York attorney for collection (p. 88, 1 10 ; Later
a settlement between Schatzkin and Rudiger was
effected under which the note was turned over to
Rudiger.

This settlement apparently took place January 29,
1914 (p. 160, 1 30), two days after the note fell due.
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“Mr. Rudiger had a claim for an even
amount of $2,500 for some insurance,
“which he came to me and tried to col-
lect; and I told him I said, You owe
“me $2,500 for the note; deduct the
“amount you owe me on the note $2,500
“to cover one amount for the other”
(Schatzkin, p. 89, 1 15).

A writing was entered into between Schatzkin
and Rudiger, which was not produced at the trial
although subpoenaed.

Schatzkin’s idea of the situation was perfectly
clear. “It was to me just like a thing which was
settled and wound up, and I never paid any more
attention to it until this case came up” (Schatzkin,
p. 95,1. 33). “I think there was such a writing; my
recollection was that there was something, but
whether it was something I gave to Mr. Rudiger
and he kept it, or I kept it I do not recollect; and 1
cannot find it. In my mind it was a settled affair”
(p. 84, 1 38).

Rudiger, upon receiving the note, wrote under
his endorsement the words “ without recourse,” and
placed it in the hands of au attorney in Jersey City
for collection against the remaining endorsers.

On March 24, 1914, demand was made by the at-
torney upon the three last endorsers for payment.

On April 28th suit was begun by Oetjen against
the complainants.

Of course, neither Rudiger nor Schatzkin was a
party to the suit at law. It was evident that Oet-
jen was merely a dummy for either Schatzkin or
Rudiger.

Complainants learned that Schatzkin and Rudi-
ger had entered into an agreement for the settle-
ment of the note and other transactions, the result
of which was that Rudiger had obtained possession
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of the note, and had written under his endorsement
the words “ without recourse,” and had then caused
a suit to be brought upon the note in the name of a
dummy. Inasmuch as Rudiger and Scliatzkin
were not parties to the law suit, a situation arose
which made the bill for discovery necessary.

Both Schatzkin and Rudiger have filed answers
and counter-claims.

In his opinion the Vice Chancellor finds that
their answers in some respects “are not strictly
true” (Opinion, p. 152, 1 39).

Rudiger’s counter-claim prays:

“that it should be decreed by this Court that
the said defendants, Oetjen and Schatz-
kin, are entitled to recover upon said
note * * * and if this defendant is
compelled to pay the same, he be subro-
gated to the rights of the defendants,
Oetjen and Schatzkin, as against the
complainants” (p. 31, 1 25).

Schatzkin and Oetjen file a joint answer and
counter-claim and pray that the words “ without
recourse” * * * may be struck from said note
(p. 38, 1 25), and that it be adjudged that com-
plainants and Rudiger pay to Oetjen and Schatzkin
the full amount of the note and interest (p. 39).

Their answer states that the note was assigned
by Schatzkin to Oetjen “for the purposes of collec-
tion only” (p. 35, 1 33).

There was a settlement between Schatzkin and
Rudiger under which Rudiger became the
owner of the note.

No matter what form the settlement between
the two men took, Schatzkin’s evidence not only
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justifies but compels the conclusion that so far as
he was concerned * * * “it was a settled af-
fair.” Or, to put it in the cogent words of the
Court, at page 78, “In other words, as I see it at
this stage of the case, this looks like a suit between
Rudiger and the other endorsers, in which Mr.
Schatzkin is very little involved or interested.”

What Schatzkin did after that settlement is just
what any business man would have done. He di-
rected his attorneys, Hillquit &Levene, to turn over
the note to Mr. Rudiger (p. 99). Be it'observed he
did not turn the note over before his settlement
with Rudiger. Mr. Schatzkin is a careful man and
does not take unnecessary chances even with liis
friends, as witness: He drew the check to Rudi-
ger “ So that I could hold him as endorser.”

After the settlmeut Mr. Schatzkin never paid
any more attention to the matter; he didn’t see
Wisch again and demand payment as he had be-
fore. He did not bother Michel or Freile about it.
He acted exactly in accordance with his view that
“It was a settled affair. It was to me just like a
thing which is settled and wound up, and I never
paid any moreattention to it until the case came up.”

Ater th©O settlement he at once notifies his attor-
neys, who had the note for collection, to deliver it
to Rudiger.

He not only gave up possession of the note, but
dismissed the matter from his mind.

Every act of Mr. Schatzkin after this settlement
1s consistent with Rudiger’s possession and owner-
ship of the note.

If Schatzkin owned the note, why would he part
with 1t to the very man he expected to hold re-
sponsible on it? Why would he, a resident of New
Jersey, give it to Rudiger to select an attorney to
sue on it? Why would he sue in the name of a
dummy rather than in his own name?
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Why would his attorney, who had it for collec-
tion, upon handing the note to Rudiger, advise him
how to avoid liability on it?

Schatzkin knew of Rudiger’s having written
“without recourse” after his name (p. 88, 1 22). “1I
heard about this endorsement after they brought
suit,and I heard from somebody, saying there was
such a thing put on it, hut that was after it was
turned over to Mr. Rudiger. 7

And with this knowledge in his mind his conduct
still continues consistent. He “never paid any
more attention to it.”

If he were the owner of the note, what would his
conduct naturally have been upon learning that
Rudiger, to whom he had drawn the check, so that
he could hold him as endorser (p. 87, 1 35), had
written under that endorsement “ without re-
course?” Would he have remained silent and sat-
isfied, and “never pay any more attention to it?”
Mr. Schatzkin is a business man and takes care of
his own.

Having drawn the check to Rudiger’s order so
that he might hold him as endorser, would he have
permitted the dummy to sue the three last en-
dorsers that he did not know, and leave Rudiger
out?

After the settlement Schatzkin’s conduct is al-
ways consistent—consistent with Rudiger’s owner-
ship of the note—and wholly inconsistent with
Schatzkin’s ownership

What can be said of Mr. Rudiger’s conduct after
that settlement? Was it consistent? Let us see.

The first thing Rudiger did was to obtain posses-
sion of the note from the lawyer who held it for
collection. The next thing he did was to end his
Liability as endorser, first asking the attorney’s ad-
vice as to the legal way to end his liability. He
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did this intentionally and without the slightest
question as to his authority.

When Rudiger asked Hillquit, Schatzkin’s attor-
ney, for the note, he, Rudiger, had already in his
mind a complete and definite intention to cancel his
endorsement. He 1immediately asked Hillquit,
“What can I do to prevent myself being sued upon
1it” (p. 121, 1 15)? Hillquit held the note as
Schatzkin’s property and for collection and was di-
rected to turn it over to the person primarily liable
on it. He knew that Rudiger was going to take it
to Jersey City to have suit brought on it. Rudiger
did not hesitate to ask Schatzkin’s attorney how to
cancel his responsibility. He did not conceal his
intention, but on the contrary laid it bare. The
situation with respect to ownership and control of
the note was such that there was no reason why
Rudiger should conceal from Schatzkin’s attorney
that he was entitled to cancel his liability as en-
dorser, notwithstanding that suit was to be brought
on the note.

Rudiger’s conduct throughout is consistent with
his ownership of the note. Rudiger has the right
to possession; the right to cancel his endorsement;
the “right to select any lawyer that I saw fit, and
have them bring an action on the note to collect
same” (p. 113, middle); the right to select and sue
in the name of a dummy. When he delivered the
note to Mr. Eichman for suit he selected the per-
sons to be sued and told the attorney “right then
and there” that he had placed the words “ without
recourse” on the note (Rudiger, p. 123, 1 24). This
conduct 1s all perfectly natural and consistent.
Natural that he should want the others to pay the
note and escape himself—and consistent through-
out—consistent with his ownership of the note, and
with no other theory whatever.
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The idea of suing in the name of a dummy was
apparently the offspring of the necessities of the
case. Rudiger, the owner of the note, could not
appear as plaintiff. He was the one primarily lia-
ble on the note. He had erased his endorsement by
writing “ without recourse.” Schatzkin had been
settled with and was out of it. So for his purposes
it was absolutely necessary to sue in the name of a
dummy.

Suit was threatened against Wisch, Freile and
Michel by the attorneys on March 24, 1914 (Car-
penter, p. 124, 1. 15). When suit was found neces-
sary Oetjeu was selected as the dummy. Being a
clerk in the attorney’s office, he was probably se-
lected just before suit was brought, April 28, 1914.

It was then clear to the attorneys that Oetjen
could not make title to the note through Rudiger,
so in order to make title in Oetjen an assignment
was procured from Schatzkin. That assignment
bears date May 14, sixteen days after the suit was
brought. The assignment was au afterthought
pure and simple. Why was it necessary to pre-
pare a formal assignment?

Up to the time the suit at law was brought, the
conduct of Schatzkin and Rudiger is always con-
sistent. Every act apparently legal and with au-
thority. Every act on the part of Schatzkin per-
fectly consistent with his testimony that “In my
mind it was a settled affair.” Every act consistent
with Rudiger’s ownership of the note; the right to do
with it as he pleased; to select any attorney he
pleased; to sue the other endorsers if he pleased; to
pick out any dummy he pleased. Every act on the
part of Rudiger up to the time suit was brought is
perfectly consistent—consistent with his ownership.

After suit, however, we constantly come into con-
tact with “ Afterthoughts ” Why? There was no
difficulty before. Schatzkin and Rudiger, two
business men were perfectly capable of settling their
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mutual demands. Perfectly capable of cancelling
the insurance claim of $2,500 held by Rudiger for
the note of $2,500 held by Schatzkin.

Of course, Schatzkin was willing to see Rudiger
get the note out of the other endorsers. Rudiger
was at least an acquaintance and connected with
him in the Phoenix Realty Company, and “he did
not know the other parties.” Quite naturally Rud-
iger intended to make the others pay because he
felt he was not responsible. “I am on this note,
and I am not a bit responsible” (p. 121, 1 12).

All the inconsistencies arise after the law suit is
brought.

Rudiger, being a layman, had not forseen the
difficulty in the way of making collection from the
other endorsers.

These difficulties have given rise to a number of
afterthoughts, all designed to alter and correct the
legal situation as it existed at the time of the insti-
tution of the suit at law.

In what situation did Freile, Wisch and Michel
find themselves upon being served with summons

Oetjen, with whom they had no relations what-
ever, was suing on a note. His relation to Schatz-
kin or Rudiger was not disclosed. Whether he
was acting for himself or as a puppet for others who
were hiding behind the scenes, they did not know.
Information had reached them that a settlement
had been effected between Schatzkin and Rudiger
under which Rudiger was permitted to cancel his
endorsement. Furthermore, they claimed that the
note was given to accommodate Schatzkin who was
anxious to keep the Orpheum theatre going, while
he was unloading it on Albanesius.

The collusive conduct of Schatzkin and Rudiger
called forth the bill of discovery.

It is the office of this ancient equity procedure
to cast light in dark places. When the Court of
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Chancery grants discovery”—then come explanations
and afterthoughts—and sometimes cross-bills to get
from the Court of conscience what the defendants
failed to get through connivance.

First Schatzkin found it necessary to have the
words “ without recourse” erased from the note.

He was not worried nor did he pray to that effect,
while the law suit was proceeding merrilv along.
He knew that “ without recourse” was placed there
by Rudiger. “1I heard about this endorsement after
they brought suit and I heard from somebody say-
ing there was such a thing putin, but that wasafter
it was turned over to Mr. Rudiger.

How delightfully naive— “after they brought
suit’—not after I brought suit—he heard it from
somebody—it seems not to matter whom—some-
body saying “ there was such a thing put in.” Not
of much importance apparently—just “such a
thing,” but “ that was after it was turned over to
Mr. Rudiger.” Clearly the witness thinks it’s
Rudiger’s affair, not his. He feels no concern about
this mutilation and voiding of the note. Why?
Because i1t occurred after it was turned over to
Rudiger.

It is obvious that the prayer of Schatzkin’s cross-
billcomes from the head, not the heart. He is simply
doing what he can to help Rudiger collect from the
last endorsers.

Schatzkin who, on the 14th of May, 1914, under
his hand and seal, solemnly sold, assigned, trans-
ferred and set over the note to Oetjen, now asks to
have a decree against complainants and Rudiger
for the amount due on the note.

What conception can this gentleman possibly
have of the rules governing the conscience of the
Court of Chancery?

Mr. Schatzkin, who is not a party to the suit at
law, by reason either of his lack of interest in the
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subject matter or his own choice, being haled into
this Court to discover his secret arrangement with
one of the endorsers, says: “I know I settled the
matter with Rudiger. I know I assigned the note
to Oetjen; I know that Rudiger mutilated the note
after it was turned over to him, and I knew before
I was invited by the Court of Chancery to tell what
I know; I knew about this endorsement after they
brought suit, but that was after it was turned over
to Mr. Rudiger; I know that the note is in suit and
that I am not a party to that suit; I know that the
defendants have given a bond to Oetjen for $3,000
to stay that suit; I know that there is no prayer
asking to have the assignment set aside; I know
that there is not a scratch of evidence in this case
to show or indicate that Oetjen did not piy me full
consideration on May 14, 1914, when I assigned the
note to him; I know all these things, and in the
full, open face of them all, I pray the Court of
Chancery to forget all the rules of evidence, all .the
proofs, all the law an 1 all the equity of this case
and give me a decree against the complainants for
the amount due on the note.” Magnanimous man!

What right or claim has Mr. Rudiger to come to
this Court with a cross bill? In virtue of a subpoena
ad respondendum, he comes here by special request

of the Court, not to get but to give.
He is not a party to the suit at law. He does not

even own up to being interested in that suit. Why
should he be so anxious to have the Court of Chan-
cery retain this cause for decision? He ought to be
happy on that day when the bill is dismissed.
Neither the plaintiff at law nor a defendant, he
ought to pray for the status quo ante.

Aud again, if the note be cancelled it lets him out.
So if Rudiger stands where he pretends to stand,
he has developed great generosity.



18

He seems to be the man out of the case. First he
cancels his endorsement; then he is let out by not
being sued at law; and lastly if the note be cancelled
in the present action, he escapes once more. For
an uninterested bystander, he is certainly exhibiting
an unusual degree of concern over the cancelling of
the note.

There is just one possibility of Rudiger being in-
terested, viz., if he cancelled his claim against
Schatzkin on the insurance matter. If this claim
was paid or cancelled, then Mr. Rudiger has a real
and vivid interest in the outcome of this litigation.
And that accounts for all his activity and after-
thought. Mr. Rudiger is interested, Mr. Rudiger
exhibits concern.because he is the owner of the note,
and everything he did up to beginning the law suit
proves it.

Furthermore, everything he has done since in-
dicates it. He 1s the man in the case, and not out
of the case. 'That 1s why he 1s asking this court to
retain the case and decide it. Now that we have
had discovery his position has been so smoked out,
that he lifts up his hands and cries loudly for help
from the Courtof Equity. Undoubtedly, he feels
that there is no chance for him by the strict rules
of the common law.

If he were not the owner of the note, why would
he not be pleased to have the law suit go on. What
prompts him to humbly petition this Court to retain
and decide this case? Nothing but self-interest-the
fact that he has $2,500 and interest at stake.

Mr. Rudiger’s ownership of the note explains
every step in the whole transaction.
It explains—

(a) Unqualified delivery of possession to him

by the attorney who held it for collec-
tion.



14

(b) His frankness in asking Hillquit how to
prevent liability.

(¢) His endorsing “without recourse” with-
out objection by JSchatzkin; in fact,
with his countenance, if not positive
consent.

(d) His power ad lib to select any attorney
that pleased his fancy.

(e) It makes legal this act which otherwise
would be under the New York Law for-
gery in the second degree.

(f) Suit by a dummy instead of a real owner.

(g) The belated date on Schatzkin’s assign-
ment.

(h) His present willingness to keep the
cause away from the Court of law.

(1) His efforts to show that the complainants
are not entitled to relief by cancellation
of the note.

(J) His cross-bill asking for subrogation.

What a marvelous prayer is that of Rudiger!
Here is a payee and first end ,rser primarily liable
on a note, claiming that the other endorsers agreed
that he should not be liable. His prayer is as fol-
lows:

“This defendant therefore prays that it
should be decreed by this Court that the
said defendants, Oetjen and Schatzkin,
are entitled to recover upon said note”
(p. 31,1. 25),

and then continues asking that the decree be framed
as to require the complainants to pay the note first
and if the defendant is compelled to pay that he be
subrogated.

Think of this, defendant making a prayer in
favor of his adversaries. Why should Rudiger
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pray that it be decreed that Oetjen and Schatzkin
are entitled to recover? The only reason is that
Oetjen is Eudiger’s dummy and Schatzkin is lend-
ing his name to help the matter through.

Eudiger did not need subrogation while the law
suit was moving toward a judgment against his
fellow endorsers. He did not need subrogation
when he had absolute and unqualified possession,
with the right to select his own attorneys and
dummies and his own forum.

But now that discovery has been had he needs
something he did not think of before.

How significant it is. Before the Court of Chan-
cery cast its searchlight into the secret arrange-
ment between these defendants, Schatzkin rested
contented with the status quo. He was willing to
let Eudiger do whatever Eudiger pleased. Eudi-
ger could have the possession; he could write what-
ever he wished on the note; he could select his own
forum; select any attorney; any dummy; and he
could sue any one, two or all the other endorsers;
he could have control of the suit and not be a de-
fendant himself; all this was perfectly satisfactory
to the unmurmuring Schatzkin. Moreover, Eudi-
ger himself was contentedly pursuing his way un-
perturbed by thoughts of subrogation. He had
nothing to complain of nor to pray for. He was
eminently satisfied to have Oetjen subrogated by
the assignment of May 14; he was pleased with the
progress of the law suit—in fact he was neutral and
did not care which one of the other endorsers paid
the note to him.
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Rudiger was satisfied with the proceeding at law
where the real facts were unknown and could not
be developed. As soon as a bill for discovery is
filed in the Court, which threatens to destroy
Rudiger’s secret ownership of the note, Rudiger,
assisted by Schatzkin immediately begins to pray
for relief.

Schatzkin tries to rub out the “ without recourse”
endorsement alleging that he did not know of it and
that it was done against his consent. He tries to
wipe out his settlement with Rudiger and begins to
take notice of everything to which he formerly paid
no heed.

Rudiger starts his “honest mistake” explanation
of his endorsing “ without recourse.” Both Rudi-
ger and Schatzkin overlook the fact that the title to
the note in question is vested in Oetjen. They have
not challenged Oetjen’s title nor can they. They
have treated themselves as defendants with an in-
terest in the note, rather than as defendants to a
bill for discovery.

The prayer of complainant’s bill for the cancella-
tion of the note was properly granted. The proofs
justify  only one conclusion, that the note
was paid by Rudiger and that the present law
suit is being pressed in his behalf by a dummy—
Rudiger is the real plaintiff in the law suit.

After the settlement with Schatzkin, Rudiger
voided the note by endorsing thereon, under his
name “ without recourse.” Even if the Court gives
full faith to the flimsy explanation that the note
was given to Rudiger with a string attached to it
we maintain that the note should be cancelled be
cause Schatzkin had knowledge of the endorse-
ment of “ without recourse” and acquiesced therein.

Furthermore, if the Court should hold that Oetjen

was Schatzkin’s dummy the note is void because by
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instituting an action upon an altered instrument
the plaintiff is taken to have ratified the alteration
where it is shown that he had knowledge of the al-
teration.

Schatzkin admits that he knew about the al-
teration and Rudiger says that on delivery of the
note he told Oetjen’s attorneys that he had altered
it, describing the manner.

“By suing on an altered instrument, in its
altered form, plaintiff will be taken to
have ratified the alteration.”

Corp. Juris, Vol. 2, p. 1260.

Also

“Ordinarily the plaintiff cannot avoid the
effect of the alteration of which he is
chargeable with knowledge after he has
brought suit upon the instrument in
its altered form, since by suing upon
the altered instrument he is deemed to
have ratified the alteration.”

Corp. Juris, Vol. 2, p. 1258, and cases cited.

It must be kept in mind that Schatzkin knew at
the time of instituting suit that the note had been
altered and that he ratified the alteration by omit-
ting Rudiger as a defendant in the law suit. When
Schatzkin made the assignment of May 14, 1914,
he had full knowledge of the alteration of the in-
strument. When Oetjen began suit on the 28tli
day of April, 1914, he had full knowledge of the
alteration. The fact that Rudiger was left out of
the law suit as a party defendant conclusively
proves that no matter who was the owner of the
note it was the owner’s intention to ratify the can-
cellation of Rudiger’s endorsement.

Rudiger’s cross-bill goes on the theory that there
was au agreement among the endorsers whereby he
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was to be let out. This would be nudum pactum.
There is no question that Rudiger endorsed before
the other endorsers; when they endorsed they re-
ceived nothing from Rudiger or any one else. Ru-
diger’s liability had already been fixed when the al-
leged agreement was made so that there would be
no consideration for any such agreement, but the
testimony does not bear out that there was such an
agreement. Read Carry’s testimony first as to
Wisch’s endorsement (p. 126, 1 35): “He (Wisch)
knew—in fact, I told him—that Mr. Rudiger’s
name was in the body of the note, and on the back
as an accommodation” (Carry, p. 126, 1 23).

It is admitted by everybody that all of them were
accommodation endorsers. There is no evidence by
Carry, or any one else, that Wisch agreed with
Rudiger that Rudiger would not be held lable.
Wisch expressly denies it.

As to Freile’s endorsement, read Carry’s testi-
mony (p. 127, 1 15):

“Q. ~ hat, if anything, did you say to Dr.
Freile about the endorsement of the
note?

“A. 1 told him the note was made out to se-
cure the rent, and that we wished his
endorsement on it, and it was to secure
the rent, and Mr. Rudiger’s name was
on there as an accommodation, and it
would be discounted by Mr. Schatzkin.

Q. “And you said to Dr. Friele, Doctor Friele,
Mr. Rudiger sent me down with this
note and wants to get your endorsement
on 1it; that his endorsement is an accom-
modation—is that right?

“A. Something to that effect” (Carry, p. 131,
1 38).
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Rutiger’s right to subrogation is entirely disposed
of by the case of Kling v. Kehoe, 58 N. J. Law,
529, decided by Judge Garrison, in our Supreme
Court. The parties to the suit were accommoda-
tion endorsers on a note which was paid by Kehoe
who sued Kling for contribution. The plaintiff was
permitted to prove against the objection of the de-
fendant that, at the time of the making of the note
they verbally agreed with each other that if Don-
oughey did not pay the note when it fell due they
were each to pay half of it. * * * *

“It cannot be denied that the note in question
creates a definite contract between these parties, by
which, as between them, the maker, Kehoe, be-
came primarily liable to pay the note, and Kling,
as endorser, became liable only in case the maker
failed to meet it at maturity; and that the admis-
sion of evidence, showing the existence of a con-
temporaneous oral agreement, such as was testified
to on the trial below, tended to materially alter the
terms of that contract. It is insisted, * * *
that the evidence which was admitted, was not
offered for the purpose of contradicting or varying
the terms of a written contract, but solely for the
purpose of proving the existence of the agreement
sued upon. The fallacy of this contention lies in
the fact that it assumes that these parties, at one
and the same time, entered into two separate agree-
ments relating to the same subject-matter, each
equally binding, by one of wdiich Kehoe became
primarily liable to pay the whole note, and Kling
liable only in the event of Kehoe’s failing to per-
form his contract; while, by the other, they each
became liable to pay one-half of the money due
upon it at maturity. Two such agreements are ab-
solutely inconsistent with each other, and cannot
by auy possibility be both effectuated. If one
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stands, the other must fall. It was to meet this
very condition of affairs that the rule was adopted
which prohibits the introduction of oral evidence to
vary or alter the terms of a written contract, com-
plete in all its parts, and a recovery upon the oral
agreement sued upon in this case, can only be
sustained by disregarding that rule.

it* * * An example of the application of that
rule, under circumstances similar in many respects
to those in the case now before the Court, will be
found in Johnson vs. Ramsey, 14 Yroom, 280. In
that case an accommodation endorser upon a prom,
issory note, in a suit brought against him by his
endorsee, attempted to show that there was an oral
agreement between them, made at the time of
putting their names to the paper, that, in case
either of them was compelled to pay the note, the
other would contribute one-half of the amount
paid. The Court, after carefully considering and
discussing those cases which hold that, as between
an accommodation endorser and endorsee, the form
of the note i1s not conclusive, and that in that con-
nection parol evidence is admissible, declares the
true rule to be that an accommodation endorser, by
force of his prior endorsement, agrees in writing to
pay the whole of the note, so far as his endorsee is
concerned, and that he cannot alter that contract
by proof of the existence of a contemporaneous oral
agreement creating a joint instead of a successive
liability.”

Sec. 64 of Negotiable Instruments Act, quoted in
both Rudiger’s and Schatzkin’s briefs, has no appli-
cation.

No claim was made during the trial that com-
plainants signed in blank and there is no evidence
to that effect.

Rudiger’s testimony is to thecontrary (p. 119,
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1 30): “Q. How did you expect to hold
Dr. Freile and Mr. Wisch liable on this
note when you were the first endorser,
and you had not any conversation with
either of them regarding the execution
of this document. A. Because my in-
structions to Mr. Carry were such that he
was to inform them to the effect that
my endorsement was placed on there
providing they put their endorsement
below mine, to insure me that I did not
have to pay that note when it comes
due.”

(Wisch, p. 47, 1 20): “When he presented the
note to me, I looked at it and there was the name
of Rudiger on it * * * (Freile, p. 68, 1L 21); to
same effect (Michel, p. 142, 1 28 and p. 143, 1 20),
Sec. 124 of Negotiable Instruments Act, does not
apply.

The alteration of the note was made after the
settlement between Schatskin and Rudiger.
Schatzkin  now claims that he assigned
the note to the dummy Oetjen for the pur-
pose of collection only. Rudiger resides in ew
Jersey and had no occcasion to assign, if he wanted
tosue. The Courts were open to him. Suit was be-
gun’April 28, 1914,by Oetjen and on May 14, Schatz-
kin assigned the note to him.

Schatzkin knew of the alteration before suit and
before he assigned the note, but “It was to me just
like a thing which is settled and wound up, and I
never paid any more attention to it, until the (this)
case came up” (Schatzkin, po 96,1. 13).

Schatzkin loaned the money on the strength of
Rudiger’s endorsement. Suit was brought, not
against Rudiger, but the three other endorsers. It
is evident that Rudiger was not to be held on his
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endorsement. Schatzkin was satisfied to have the
suit brought without recourse to Rudiger, “In my
mind it was a settled affair” (Schatzkin, p. 95, 1 39).

After the suit at law, after the assignment, after
complainant put up a $3,000 bond to Oetjen, after
the discovery, it is too late for Rudiger or Schatz-
kin to erase “ without recourse.”

It was put there by the owner of the note, who
had been a banker. It was put there by the advice
of Schatzkin’s New York Attorney. It was satis-
factory to them all until they got into a court of
conscience, and that court will not now assist them
in their effort to correct their scheme to impose a
liability upon the complainants, that Rudiger should
rightfully bear.

It is respectfully submitted that the decree of
the Court of Chancery should stand.

RANDOLPH PERKINS,
Solicitor for and of Counsel
with Complainants-Respondents.
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