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actual commencement of the suit.”  This is undoubtedly the
rule of the old law, and is conspicuously at odds with the
doctrine to support which it is cited. Mr. Justice Elmer,
who was a very accurate practitioner and who sat in the case
under criticism, wrote a dissenting opinion, in which, alluding
to the contention that the mere sealing of the writ and leav-
ing in the office of the attorney was the beginning of the
action, says: “I cannot so consider it. So to hold would be,
in my opinion, to introduce a highly-dangerous practice, sanc-
tioned by no precedent and by no sound principle.”

This repudiation, expressed in such energetic terms, is not
to be wondered at when we reflect that the rule deprecated is
an entire novelty and that its inexpediency is most marked,
for under its prevalence a suit at law might be actually pend-
ing against an unconscious defendant for a series of years.
Subject to such a system, who could say when the statute of
limitations had barred claims that had been imminent for
years? Indeed, by force of the practice contended for, the
statute that puts a time restraint upon action would have no
claim to be called a statute of repose.

But it is enough, in the present case, to declare that the
doctrine adopted in Updike v. Ten Broeck is mnot to be
extended, and therefore is not applicable to the facts now
exhibited in the record before us.

Let the judgment be affirmed.

THE STATE, ALLISON, RELATOR, v. BLAKE.,

1. All persons who are within the class designated by the constitution
are entitled to vote for all officers elective by the people, whether the
offices to be filled be created by the constitution or by legislation.

2. Such class of voters cannot be diminished or enlarged by the legis-
lature.

3. Consequently, a statute cannot confine the right to vote for road com-
missioners to the freeholders of the district nor extend it to females.
or to non-residents of the district.
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Information in the nature of a quo warranto.

Argued at February Term, 1894, before BeaAsLEY, CHIEF
JusTIiCE, and Justices VAN SYCKEL, GARRISON and Lip-
PINCOTT.

For the relator, Joseph D. Bedle and George R. Dutton.
For the defendant, Wilh’dm M. Johnson.

The opinion of the court was delivered by

BeasvLEY, CHIEF JusTicE. This is a procedure to test
the title of the defendant to the office of rvad commissioner
in the First district of Englewood township.

The title thus challenged is claimed to exist by virtue of
an election held under the act entitled “An act concerning
public roads and parks and creating boards for the control
and management of the same,” approved March 1st, 1893.
Pamph. L., p. 69.

The main object of this statute is to supersede, by the
introduction of new methods, the system theretofore prevail-
ing for the formation and reparation of the public highways
by the well-known township officials. The fashion of this
substitute is this: The township committee of the several
townships of the state are required to divide “ their respect-
ive townships into convenient road districts,” and thereupon
to “call an assembly in each of said districts” “ of the free-
holders of said district” upon a certain prescribed notice.
The section of the act containing these directions then pro-
ceeds in these words, viz.: “At which assembly, after being
organized, the said freeholders so assembled shall elect by
ballot a suitable person, who shall be a legal voter in the
township and a freeholder and resident in the district for
which he is nominated, as a road commissioner for said dis-
trict for the term of three years.” The further provision is
that the commissioners thus chosen shall be known as the
public road board ; that they shall each take an oath of office,
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and a certain compensation shall be paid to them by the
township collector ; that they shall have the “same duties
and be subject to the same penalties as overseers of the high-
ways in the said township now have or heretofore had,” and,
in addition, “shall have the same powers, perform the same
duties and be subject to the same obligations and penalties
as the township committee now have, had, perform or per-
formed, or are or were subject to in relation to the public
highways, and, in addition thereto, shall have a general and
exclusive supervision, control and management of the public
highways and sidewalks in said township,” &e.

Besides the powers thus specified, there are others, of a
similar character, conferred upon this newly-created road
board.

It appears by the record before the court that, in pursuance
of the statute in question, the township of Englewood was
divided into five road districts, and that in Number 1 of
these the defendant was declared elected a commissioner, and
is now in the execution of the functions of such office. The
legality of this election is the question to be resolved.

It will be perceived, from the outline of the act as above
given, that the elective franchise, in these particular cases, is
conferred exclusively upon ¢ the freeholders in said district.”
At the election now under consideration, the chairman of the
assembly ruled that all persons of full age, whether men or
women, who resided in the township of Englewood, and who

owned lands in said district, should be permitted to vote, and
* all other persons should be excluded from voting.

The supervenient inquiry arising from an election so con-
ducted is, obviously, whether the legislature has the power to
vest in a special class of persons the right to fill the office
with which we are now concerned. The act explicitly de-
elares that no vote can be given except by a freeholder of the
district.

By article 2 of the constitution of the state, the right of
suffrage is thus defined: “ Every male citizen of the United
States, of the age of twenty-one years, who shall have been
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a resident of this state one year, and of the county in which
he claims his vote five months, next before the election, shall
be entitled to vote for all officers that now are or hereafter
may be elective by the people.” With the exceptions enu-
merated in the proviso we have, at present, no concern.

It cannot be denied that the office now in question falls
within the terms of this constitutional definition, for it is
plainly an office elective. by the people.

Notwithstanding the universality of these expressions, it is
insisted on the part of the defendant that the provision is
applicable only to such offices as are created by the constitu-
tion itself, and not to those that come into being through
legislation. But such a contention is, it is deemed, plainly
untenable. The constitutional language is clear and unam-
biguous, and there is not a syllable of the instrument that
throws it in doubt. In the presence of such a fact, there is
no room for construction. Under such circumstances, the
rule of reason as well as of law peremptorily requires that the
plain language of the primary law must be‘taken to express
the purpose of its framers. “ Possible, or even probable
meanings,” says Professor Cooley, “ when one is plainly de-
clared in the instrument itself, the courts are not at liberty to
search for elsewhere.” Cooley Const. Lim., § 55. In view of
this principle, that should never be overlooked, it is imprac-
ticable to transmute the general declaration of the constitu-
tion that every citizen possessed of certain qualifications shall
be entitled to vote for all officers elective by the people into
a right to vote only for a certain class of officers. To say
that the phrase “all officers ” means all constitutional officers
is conspicuously to interpolate the clause and not to interpret-
ate its language. And, indeed, if we scrutinize more closely
the phraseology of the constitutional adjustment in question,
we will find that it expressly rejects this narrow construction
under criticism. < The deseription, “all officers that now are
or hereafter may be elective by the people,” will not consist
with the theory that only constitutional offices are embraced
in its terms, for if an office be made elective by the constitu-
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tion it cannot, with any propriety whatever, be referred to as
an office that may thereafter be elective. Such an expression
is congruous with offices to be called into existence legisla-
tively, but it is repugnant to the state of an office created by
the constitution itself.

Both the general and particular indications, therefore, of
the clause are rejective of the theory of the defence.

And, again, if the constitutional language touching this
subject had been deemed ambiguous or indistinct, still all
reasonable inference to be deduced from the scope and pur-
pose of the instrument would have led to the same result as
that above expressed. In view of such considerations, it
would appear to be improbable in the extreme, that while, in
the fabrication of the primary law, careful provision should
be made in regulation of the suffrage in the election of con-
stitutional officers, no method whatever should be established
with regard to the elevation into public position of the numer-
ous and important functionaries necessary to local govern-
ment. In every American system of laws there must be, as
it would seem, a recognition, express or implied, of the exist-
ence of institutions effectuating in the people the right of
local self-government. Such instrumentalities always have
been, and probably always will be, necessary parts of the
machinery of state government. They are invested with large
powers, which are exercised by officials chosen by the com-
munity. In such a posture of things, it is scarcely rational:
to suppose that the framers of the constitution, in regulating
the right of suffrage, should make provision for its exercise
with respect to the smallest of constitutional offices, such
as constables and justices of the peace, and should, at the
same time, leave at large, without adjustment in this respect,
the act of filling the highest municipal positions, such as
mayoralties and city judgeships. The external indications
of intention accord with the language of the constitutional
provision now being considered, so that we think that the
right of suffrage, with respect both to constitutional and
statutory offices, is conferred by it on that class only that is
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comprehended within its definition. A male citizen of the
United States, of the age of twenty-one years, who has been
a resident of this state one year, and of the county in which
he claims his vote five months, next before the given election,
is entitled to vote for all officers that are elective by the
people, whether such offices are created by the constitution or
by legislation. Such voter, however, with respect to an elec-
tion in a district that is not co-extensive with the county,
must, by necessary implication, from the foregoing definition,
be a resident of such district, for he could not reasonably bz
said to claim the right to vote in the county unless he were
such resident. Such has been the construction that has
always been put upon this clause of the constitution, and it
is the corner-stone in the foundation of all our municipalities.

The view thus stated is im harmony with the expression
of opinion in this court in the case of State v. Deshler, 1
Dutcher 177. In that case, Mr. Justice Elmer says, referring
to the constitutional provision before us, that ““this app'iee
not only to officers whose election is provided for by the con-
stitution, but to all who are or may be elected by virtue of
an act of the legislature.” ,

The class of voters at official elections being thus defined
by the constitution, it 1s not competent for the legislature
either to enlarge or to diminish such class. The authorities,
it is believed, are unanimous to this effect Cooley Const.
Lim., § 64.

The provision, therefore, in the present statute, authoriz-
ing the election in controversy by the resident freeholders of
the district, is a palpable alteration of the constitutional
scheme, and the proceedings under it are, consequently, in-
valid. Judgment of ouster must pass against the defendant.

Before closing, it is proper to say that the general purpose
that this statute is designed to-effect has not been considered
with respect to its legal feasibility. The attempt here is to
lodge in the class of freeholders the exclusive right to lay
out and repair the public highways and to raise and expend
the appropriate revenues. It is founded in a claim that the
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legislature has an unlimited power to establish in a few per-'
sous the administration of a branch of government to the
exclusion of the many. Such a prerogative would seem to-
have no limits, for if it can be conferred on citizens owning
freeholds, it can, at the will of the lawmaker, be given to
non-freeholders, or to the class who are without property,
real or personal. But the subject is referred to only for the
purpose of saying that it is one of great importance and that
it has not been discussed by counsel, and has, consequently,
not been considered by the court.

The title of the relator has not been and could not be put
in issue by these proceedings, which are not on the part of
the attorney-general.

The defendant has no title, and judgment must pass against
him.

4. F. ROBERTSON & SONS v. THE UNITED STATES CREDIT
SYSTEM COMPANY.

An insurance against loss, in a certain ratio, resulting from sales on credit,
containing a stipulation that only losses incurred by sales to persons
whose capital as well as credit was rated in “ Bradstreets,” should be
taken into the account—Held, that a loss of the kind mentioned,
accruing from the failure of a corporate customer, was not within the
insurance, as the capital of corporations was not rated in “ Bradstreets.”

On rule to show cause.

This action was founded on an agreement to insure against
losses arising from sales on credit.

The pertinent provisions of the policy were these: “And
for said consideration, the said U. S. Credit System Company
guarantees, covenants and agrees that if the said L. F. Rob-
ertson & Sons should, by reason of the ascertained insol-
vency of any debtor or debtors, who owe such debt or debts for
merchandise sold and delivered during said period, under the
credit system of said company, as hereinafter mentioned, or
by reason of any uncollectible judgment or judgments that



