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1. SPECIAL PERMITS - DENIED TO MERCANTILE BUSINESS WHEN SOUGHT
POR PURPOSE O GIVING ALCOHOLIC BEVERAGES TO CUSTOMERS

In the Matter of the
Application

~0f-
CONCLUSTONS

M. WALLENSTEIN & COMPANY

For a Special Permit

A Sl N N

BY THE COMMISSIONER:

The applicant, proprietor of an Army & Navy Store,
at 232 Market Street, Newark, seeks a special permit to dispense
alcoholic beverages 5r¢tu1tou 51y to friends and customers for
Tluruduy, Friday and Saturday this week on the occasion of
opening enlarged quarters.

This is not a mere "house-warming" or social celebra-
tion. Business is going on as usual. The application frankly
admits that alcoholic beverages are to be served to customers.
Presumably each customer gets a drink with his purchase. No
doubt, trade would be stimulated - so would the customers. In
truth, the liquor would not be given away gratultously; 1t
would be included in the price of the purchase.

Licensees pay heavily for the privilege of dispensing
alcoholic beverages. Their business is necessarily subject to
strict control bhecause of abuscs inherent in licuor traffic.
Granting this permit would undoubtbdld spur, if not crecate,
business for the applicant, but 1t would constitute unfair compe-
tition with licensed retailers{

The Control Act, Section &, makces it my duty to
"supervise the manuf ctuvc distribution and sale of alcoholic
beverages in such manner ags to promote temperance!., It is
against sound public policy to permit any practice unduly de-
signed to increase the consumption of alcoholic beveroges.
- Mercantile business will have to get alonf on its own morlfs
‘without the stimulation of liguor.

The application is denicd.

D. FREDERICK BURNETT
Commissioncer

Dateds September 26, 19395,

ey Jereay State Lioraty | .
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REVOCATION PROCEEDINGS - REO DISTILLERS, INC., -~ MODIFICATION
OF ORDER

In the Matter of Proceedings
to revoke Rectifier and Blender
License #Rr-2%2 issued to

#276-290 Jelliff Avenue, ORDER

)
)
REO DISTILLERS, INC., A ) - On Petition
) .
Newark, N. J. . )

On July 15, 1934, License #R-22 issued to Reo
Distillers, Inc. for premises located at #£76-290 Jelliff
Avcnue, Newark, was revoked and the liccnsed premises were

declared ineligible to become the subject of a further

license of any kind or class under the Control Act for a
pericd of two (2) years. In order to avoid an unwarranted
penalty upon the owner and to eliminate economic waste, the
order contained a provision that the Commissioner would
entertain an application at any time during the two (2) year
period for removal of the disgualification upon filing of
proof satisfactory to the Commissioner that the premises were
sought to be licensed by an applicint in nowise connected
directly or indirectly with the licensee, Reo Distillers, Inc.
or any of its officers, directors or stockholders.

On August 26, 1935, application was made by Kraft-
Phenix Cheese Corporation, the owner of the premises, for a
removal of the disqualification in order_thdit the premises
might be leased to Oldetyme Distillers, Inc,, the present
holder of License #5-4, issued by the Commissioner. The
applicant asserts that to the best of its "knowledge, infor-
mation and belief none of the present directors and officers
of 0ldetyme Distillers, Inc. are thc officers and directors
of Reo Distillers, Inc. and that Oldetyme Distillers, Inc.
are not directly or indirectly connected with Reo Distillers,
Inc.". Investigation conducted by this Department does not
disclose any connection between Oldétyme Distillers, Inc. and
Reo Distillers, Inc. or any of its officers, directors or
stockholders. '

Accordingly, it is, on this 27th day of September,
1935, | | .

ORDERED that the disqualification contained in the
order of July 15, 1935, in so far as it forbids the leasing
to Oldetyme Distillers, Inc. of premises located at #276-290
Jelliff Avenue, Newark, New Jerscy, for alcoholic beverage
purposes, and its use of said premises for such purposes, be
and the same hereby is abrogated.

D. FREDERICK BURNETT
Commissioner
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SEASONAL RETAIL CONSUMPTION LICENSES - AS TO WHETHER OR NOT THE
PROHIBITION THEREOF, BY ORDINANCE, IS VALIDATED BY AN ENABLING
STATUTE SUBSEQUENTLY ENACTED,

MUNICIPAL ORDINANCES - CANNOT Bl AMENDED BY MERE RESOLUTION.,
September 27, 1935

Mr. Peter P. Wahlstad,
Borough Clerk
Hopatcong, New Jersey

Dear Sir:

Section £ of the ordinance adopted by your Township
Committee on Jumc 18, 1934 provides that no seasonal retail con-
sumptlon licenses shall be granted. At the time the ordinance
was adopted the statute did not confer specific cuthority to
prohibit the issuance of seasonal licenses and there was some
question as to whether or not the power to do so existed. But
since then the Act has been amended by C. 257, P.L. 1935,
effective June 8, 1935. Now Section 13, sub. (2), authorizes
the governing board or body of each municipality to enact, by
ordinance, that no seasonal retail consumption license shall
be granted within its respective municipality. This raises
the question as to whether or not your Section 2 is validated
by the enabling statute subsequently enacted for if not, its
reenactment is necessary. The statute does not make such an
ordinance subject to the Commissioner!s approval, so the
approval or disapproval of your Section £ is ocutside of my
jurisdiction. I suggest that you refer it to, your Borough
Attorney for his advice. '

The Township Committee's resolution of July 23,
19%4 purports to amend Section 7 of the above mentioned
ordinance. The provisions of an ordinance cannot be super-
seded or amended by mere resolution. That can be accomplished
only by another ordinance. American Malleables Co. vs.
Bloomfield, 83 N.J.L. 728 (E. & A. 1912).

Now the ordinance of June 18, 1934 expressly fixed
the hours during which liquor might be sold from 6 a.m. to 2 a.
n. The resolution purports to amend that ordinance by extend-
ing the closing hour from 2 a. m. until & a. m. This cannot
be done for the reason abeve stated. Hence the resolution is
net effective and is therefore disapproved.

It is true that Section 8 of the ordinance confers
express authority upon the governing body of the Borough to
adopt, by resolution, additional rules and regulations. This,
however, is of no help in the instant case because the
resolution is not an additional rule, but an amendment of an
existing rule already prescribed by ordinance.

I therefore cordially suggest that if you desire the
hours to be fixed on the basis of your resolution of July 23d,
1934, that (1) you enact an ordinance to amend Section 7 or (%
you may, 1if you desire, enact an ordinance to rescind Secction
7 entirely. If the latter alternative is followed, then your
governing body would have greater flexibility in changing the
cloging hours from time to time as occasion and experience
should indicate, without the necessity of amending the ordinance
each time, and such changes could then be effected from time
to time by mere resolution for, nothing being mentioned about
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blosing hours in the ordinance, such rescluticn would not be in-
consistent with the ordinance and would therefore be legal and
cffective.
Very truly yours,
D. FREDERICK BURNETT
Commissioncr.,
4. SPECIAL PERMIT - CLUB LICENSE - ISSUED TEMPORARILY WIIEN ORIGINAL
LICENSE WAS CANCELLED UPON A TECHNICALITY.

In the Matter of the )
Application

of— CONCLUSIONS

PASSAIC LODGE OF ELKS

For a Special Tenporary
Periit

~— —r N~ p—

BY THE COMMISSIONER:

) The applicant seeks o tenporary permit for 1ts new
Club House, 111 Passaic Avenue, Passoic, New Jersey.

It appcars from the files that 2« club license for
the fiscal year beginning July 1lst, 1985, had been issued to
applicant by the Board of Comnissioners of the City of Passaic
with rcspect to its then premises, £29-81 Howe Avenue, Passalc;
that, later in July, application was made to the Board for per-
nigsion to tramsfer the license to 111 Pasdaic avenue; that
protests were lodged with the Board against the transfer, where-
upon the Board properly rcferrud the whole transfer procecedings
to the State Commissioner on the ground that certain mewobers of
the Board were also nembers of the Elks; that thercupon Deputy
Commigsicner Hock, in charge of liccensing, with equal propricty
raised the sane point as to the criginal issuance o>f the license
and advised the Board that the license proccedings in the first
instance should have becen refecrred to the State Commissioner,
pursuant to the Statute, P. L, 1984, C. 44, which provides that
no licensce shall be issucd by any lssuing suthority to any -
association in which any nerber 1s interested directly or in-
dircctly, but that all such cases shall be referred dircet to
the State Comiissioner; that ot 2 regular sceting of the Board
held on Septecber 24th, the original license previously issued
to the applicant was cancelled and o warrant ordered drawn to
refund the original license fce.

"

) The Elks have today made a new application direct to
the Ptate Comumissiovner for a permancent license at their new

- Club House, and also nake the prescent application for o temporary
pernit until the license application con be acard on the nmerits.

‘The cancellation of the criginal license was nade for
the techriical reasons aforesaid and not beczuse of any violation
or dereliction by the cpplicant. No question of good chioracter
is raised or in any wise apszears. In foct, the resolution of
the Board, sitting as a Comnittee of the whole »n Scptonber
10th, declarcs thot it has no objections to the transfer but
consents thereto, and further thot the Beard 1s nJt awarce of any
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circumstances, limitation or provision of law or local crdinance.
or resolution which prohibits the issuance of such transfer. The
building zore nap of the City shows that the prenises, 111l

Passaic =venuc, are located in the Residence "AM District, Section
3 of which expressly pernits clubs, lodges, soclal ona conmunity
center buildings. A survey nade by Anton L. Pctt@rsen, Civil
bnglncﬂr shows that the total distance fromn the Church on Paulson
Avenue to the Club's front entrance is 243.5-feet and to the side
entrance 44 feet. Prima facie, therecfore, there is nothing on
record Jbt which in any wisc Nlll prcevent the issuance of thc

license

On the other side, the files disclose a petition
signed by twelve property owners in the imnediate vicinity of the
Pagsalc #venue pre bi1ises protesting against the lssuance of a
license and praying rejection of the transfer application then
pending before the local Board. No reasons are assigned in the
netition but those petitiocners-are entitled to be fully heard and
present their reasons and objections.

No final dlspﬁsltlun of Lhc case, at this tine, there-
fore, may be fairly nade,

In the neantine, until the application can be heard
ocn the merits, and an opportunity afforded to both sides to be
heard, 1t would be unfair to deprive the applicant of the
privilege heretofore granted by the local Board and cancelled
only upon a technicality.

I shall, therefore, issuc a special tenporary pernit
to dispense alcocholic beverages to nembers of the Club and
their bona fide guests pending the hearing of the license appli-
cation on its merits, without precjudice to the objectors as to
the final disposition of the case.

The case will be set for hearing on October 10th at
2:30 P, M.

D. FREDERICK BURNETT
Commissioner

Dated, September 26, 1935,

PROHIBITED SALES - A WHOLESALE LICENSEE WHO DISTRIBUTES TICKETS
TO CONSUMERS ENTITLING THEM TO RECEIVE ALCOHOLIC BEVERAGES WITH-
OUT CHARGE FROM RETAIL LICENSEES, WHO IN TURN ARE COMPENSATED

BY THE WHOLESALER, IS IN SUBSTANCE MAKING A4 GIFT TO THE ULTIMATE
CONSUMER, WHICH CONSTITUTES A PROHIBITED SALE,

Dear Sir

We should like to have your ruling on the propriety
of a practice which is being engaged in in the vicinity of Newark
by one and possibly other out of state brewers.

It is the practice of the brewer rcferred to, to send
one of its employees to a street corner in the vicinity of a
tavern dispensing that brewer's products; the employec then
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proceeds to hand out to all passers-by small tickets advertising
the brewer's products on one side and containing on the other
side the name and address of the tavern in question, with a
statement that the presentation of the ticket at the tavern will
entitle the holder to-a free glass of that brewer's beer or ale.
Subsequently the brewer's employem calls at the tavern and re-
deems the tickets, allowing the tavern keeper ten cents for each
ticket redeemed.

Is not this practice in violation of the provisions
of the Control Act, in that this transaction, viewed in its
entirety, is a g1f+ by the brewer of its products to the con-
sumer?

Very truly yours,

LINDABURY, STEELMAN, ZINK & LAFFERTY
By Roy C. Colllns

September 9, 1935.

Lindabury, Steelman, Zink & Lafferty, Esqs.,
Newark, N. J. '

Gentlemens:

Section 36 of the Control Act authorizes the promul-
gation of regulations with respect to "practices unduly
designated to increase consumption of alcoholic beverages;
gifts of equipment, products and things of valuc; etc.m. In
general, the Commissioner has hesitated to impose regulations
with respect to trade practices 1nvolv1ng primarily economic
considerations. See Bulletin #87, Item #15. Conduct such as
that described in your letter goes bvyond normal trade
practices and may well be in conflict with the legislative
policy sceking to divorce entirely breweries and retail out-
lets. The promulgation of an express regulation on the sub-
ject need not be considered since the described practice
constitutes in substance a prohibited gift from a wholesale
licensee to the ultimate consumer. The only license available
to a foreign brewery, oelljng its products in New Jersey, 1s a
wholesale license and under section 12, wholesale licensees
muy sell only to licensed wholesaolers and retallers. Section

1(v) of the act provides that a gift by a licensee shall con-
stitute 2 sale.

It is the Commissioner's ruling that where a whole-
sale licensee distributes tickets to consumers entitling them
to receive alcoholic beverages without charge from retail
licenseces, who, in turn, are compensated by the wholesale licensc
the transaction constitutes a prohibited sale within the meaning
of the Control Act.

Very truly yours,
D. FREDERICF BURNETT
Commissioncr.

By: Nathan L. Jacobs
Chief Dopu*y Commissioner
and Counsel.
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6. REVOCATION PROCEEDINGS - ANNA WILKALIS - DENIAL OF PETITION FOR

MODIFICATION OF ORDER

In the Matter of Revocation
Procecdings against Anna Wilkalis,
107 Hobart avenue, Bayonne, the ) =
Holder of Plenary Retailil Consump- On Petition of Mawilk Realty
tion Licensc #C-115, issued by the ) Co. for Modification of Orde:
Board of Commissioners of Bayonne.

CONCLUSIONS

. T

Minturn & Weinberger, Esgs. , Attorneys-for Petitioner.

BY THE COMMISSIONER:

This 1¢ a petition to medify the Commissioner's order of
May 29th, 1935 in the above matter, disqualifying the premises lo-
cated at #107 Hobart Avenue, Bayonne, for a period of two years
from becoming the subject of any license of any kind or class under
the Control Act. See Re Wilkalis, Bulletin #76, Item #10. The
petition is filed by Mawilk Realty Co., a corporation organized on
June 27th, 1935, which presumably is now the owner of the premises
in question. It is not alleged that the corporaticn is a bona fide
purchaser of the property. On the contrary, it appears that the
husband of Arnna Wilkalis is the president of petitioner corpora-
tion. Petitioner, thereforc, can be in no better positicn than
the former licensee,

The reasons for modification, as stated in the petition,
are:

"(a) 4n undue hardship was created thereby result-
ing in tremendous losses. .

(b) The premises have, because of this provision
depreciated in valuc considerably; no tenants
are available becausc the sald premises are
particularly situated for the alccholic busi-
ness. : '

(c) Margaret Kiever residing at #17 West 15th
Street, Buyonne, New Jersey, is desirous of
leasing the premiscs located at #107 Hobart
Avenue, Bayonne, New Jersey, in order to use
the same for the alcoholic beverage business,
but is wnwilling to lefse the same becausc
saild premises cannot become the subject of a

- liguor license.

(d)  Anna Molakouskas is not at the present time
ernigaged in the alcoholic beverage business at
any place, elther directly or indirectly, nor
has she bheen so engaged since the date of the
aforesaid order.

(e) The accumulation of texes and interest items
will result in the inevitablc; namely, the loss
of the premises to the petitioner unless this
modification is granted, =s serious consequences
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are already confronting your petitioner with re-
gord to the said various items of indebtedness,
such as water bills and tax bills due and owing
to the promises; the mortgege now covering the
same 1s being foreclosed.

(f) To rent the seid premiscs for what it has boen
used for for the last past ferta [?i@ Vearss
nemely, s o«-place dispensing liquors for beverage
Purooscs. ™

The focts lesding up to the revocation of the license
formerly hceld by anna Wilkolis and the disgualification of the
premiscs are fully scet forth in the Commissioncr's »riginal con-
clusinns and order. Sec He ¥Wilwelis, supro. The flagrant viola-
tion »f the Control Act which led to the cntry of that order had
been ¢arefully plonncd by thoe licensee. It was not an occasional,
or sccidental, or incidentol viclation, but rether s well conceived
scheme on & broad scalc to "polm off" bootlicg liguor on the public
under the protcetion of & retaill lisuor license. The licensee
knew the significence of her acts and the chances she wos teking,
but belicved shu could "get cway with it." Having but bricfly
tasted the penalty which she so well deserved she now sSecke mercy.

For o long time snd in total disregsrd of the vigeorous
campaign being waged to elimincte the bootlegger anc illicit
liquor, tho former licensee wilfully, and on o vide commercial
basis, pcrsisted in cheating both the Federal and State Govern-
ments out of the taxes rightly cue them,.snd did all in her power
to thwart the efforts of this Dcpartuent to control the liquor in-
dustry. Pcoplc wno wilfully, nersistently, und for the benefit
of their ovm pockets breck the law, connot be heard to complain
vhen the penalty impnsed strikes them in the saume pockets. The
rectification and sale of 1llicit beverages by ¢ reteil licensec
upornn the licenscd premises undermines law-enforcoement and hurts,
if not shatters the confidence of the public in the good faith of
211l honcst licenseces. In the dingstant cose the severcst punish-
rent provided by law wos merited and imposed. I wm sorry for the
resuliting economic distress »f the former licensee but it affords
no bhesis for mitigation now. Wilful violators must be prepored
to pay the full penalty.

Rl

The petition is denied.

«v - D. FREDERICK BURNLTT « ™ 7

Commissioner.

Dated: Scatember 30, 1935,
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7. TRANSPORTATION - LIWUOR IMPORTED INTO NEW JEHRCEY FOR PE..GONAL
CONSUMPTION - VIOLATION OF MAXIMUM UANTITIES -~ VIOLATORS TO
BE AnRESTED AND VEHICLES CONFISCATED.

Septe ~ 20 1935,
GENERAL NOTICE eptember 30, 1935

Section 2 of the Alcoholic Beverage Control Act was
amended at the last scssion of the Legislature to provide that
alcoholic beverages intendcd for personal consumption could
be transported in any vehicle into this State from a point out-
side, but not in quantitiecs cexceeding one-fourth (1/4) barrel,
or one (1) case containing not in excess of twelve (12) guarts
in all, of beer, ale or porter, and one (1) gallon of wine and
two (2) quarts of other alcoholic beverages within cny con-
secutive period of twenty-four (24) hours.

Complaints come to the Department, particularly from
Trenton and Camden, that consumers and retail licensees are im-
- porting gquantities in excess of the statutory maximum.

The law is made to be obeyed.

Public notice is hereby given that violators are sub-
ject to arrest and upon conviction to imprisonment, or fine, or
both. Vehicles are subject to confiscation and forfeiture to
the State.

Inspectors will be assigned at irregular intervals with
out further notice to apprehend violators and vehicles. 41ll good
citizens will cooperate in the observance of the law with the
consequent production of revenue Justly payable to the State.

D. FREDERICK BURNETT
Commissioner

RULES AND REGULATIONS GOVERNING CONDUCT OF LICENSEES AND THE
USE OF LICENSED PREMISES -~ RULE 2 -- ELECTION D.Y CLOSING -
APPLICATION TO CLUBS

veptember 30, 1935,

Mr, William J. Elwell,
Vineland,
New Jersey.

Dear Mr. Blwell:

Hon. David T. Wilentz, &ttorney Gecneral, has
referred to me for reply your letter of September 23rd,
wherein you raise guestions 2s followse

(1) On election day can a private social
club stay open to members, providing no liguors or
beer are served.

(¢) Can such a club stay open and serve
ligquors and beer.

. Rule 2 of the Rules and Regulations governing
conduct of licensees and the usc of liccenscd premises reads:
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9.

"o licensee shall sell or offer for sale

at retail or deliver to any consumer, any
aleoholic beverages in any municipality in
which a general, municipal, primary or
gpecial election 1s being held, while the
polls are copen for voting at such electiont.

The answer to your first question is, therefore,
in the affirmative.

The answer to your second ¢guestion is, therefore,
in the negative, sc¢ long as the polls are open pursuant to
election day law.

Very truly yours,

D. FREDERICK BURNETT
Commissioner

APPELLATE DECISIONS - HENRY vs. WAY

ORAM EDWARD HENRY, )
Appellant,)
~VS— )

HONORABLE PALMER M. WAY, JUDGE ) ON APPEAL
OF THE COURT OF COMMON PLEAS OF CONCLUSIONS
CAPE MAY COUNTY AND ISSUING )

AUTHORITY,

‘ )
Respondent>

Robert Bright, Bsq., Harry Tenenbaum, Bsq., and
John J. Mechan, Esg., Attorneys for Appellant.

Rex A, Donnelly, Esg., and Charles Bonnell, bsg.,
Attorneys for Respondent.

R
BY THE COMMISSIONER

Thie 1s an appeal from the denicl of an application
for a plenary retail consumption license for premises located at
#6008 Park Boulevard, Wildwood Crest.

Respondent contends that the cpplication was properly
denied for the reason, among others, that there is a licensed
place within 200 feet of appellant's premises, and that this place
is adequate to supply the reasonable demands of the vicinity and
renders the lssuance of an additional license socially undesirable.

Wildwood Crest is cssentially a residential summer
resort community, having an ell-ycar population, according to the
last Federal census, of 738. During thce sumacr, this pepulation
is increased to approximatcly 10,000, Appellant's premises con-
sist of a restauront on the shore of Sunset Lioke, which is used as
2 base for cormmercicl fishing. In addition there are other
restaurants, a garage, and o boat-buillding establishment in the
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innediate vicinity. One of thesc resteurants, about 300 feet
away, has been licensed.

Charges made at the outset of the hearing of political
prejudice were retracted beforc the close of the hearing when it
becanc apparent that there wos no evidence to support them. The onl
thing that remains in the record is the question of social

~Gesirability.

Unquestionably this existing licensed place is adequate
to supply the needs of the local residents. It 1s argued, however,
that the large number of persons whoe frequent the shore of the lake
to fish denmonstrates the desirability of issuing an additional 1i-
cense. Local public opinion on the question is in sharp disagree-
nent. Petitions with numerous signers were flled both in favor
of and in opposition to appellant's application. The Wildwood
Crest Borough Council unaninously adopted a resolution to the ef-
fect that

%% no rore liguor licenses be issued to anyone
during the year 1935 unless it be an established
place of business that haod held a previous license
issued by the ISSUING AUTHORITY.®

Such a resolution has no legal force, to ke sure, in countles of
the sixth class where licenses are 1lssued by the Judge of the Court
of Common Pleas, but it nevertheless is entitled to great weight

as the considercd opinion of the governing body of the very
rmunicipality in which the premises sought to be licensed are loca-
ted. Cf. Whitcraft v. Loder, Bulletin #49, Iteu #2.

The deternmination of the question as to the nunber of
licensed places which should be permitted in any given vicinity is
a nmatter confided to the sound discretion of the issuing authority.
Connolly v. Middletown, Bulletin #81, Item #11, ond cases therein
cited. The number of transients passing the premises sought to be
licensed is one, but only one, of the factors to be considered by
an issuing authority in rcaching its decision. Connolly v. Middle-
town, supra. '

The fact that appellant produced witnesses who stated
that in their opinions the issuance of en additional license was
socially desirable doeg not denonstrate thot the action of re-
spondent in denying it was unrcasonable. It merely shows a
difference of opinion on a gquestion upon which reasonable ren can
differ. Kalish v. Linden, Bulletin #71, Tten #14. Other citizens
took the opposite view. The respondent, who is prinarily charged
with the duty of deternining this adnittedly difficult and delicate
question, resolved it against apnellant. The burden of proof in
this appeal is therefore on appellant. The proof adduced foils to
convince that respondentis determination was unreasonable. Hence
the Cornmissioner will not reversce respondcent!s exercise of an
honest and reasonablc discretion. YVoos v. Union, Bulletin #73,
Iten #1; Haenelt v. Haworth, Bulletin #57, Iten #11; Karpf v.
Somers Point, Bulletin #81, Iten #6; Kedfern v. Keansburg,
Bulletin #81, Iten #7; Furnan v. Springfieid, Bulletin #49, Iten
#6; Sussex County Drug Co. v. Newton, Bulletin #47, Iten #3.

The action of respondent is affirned.

D, FREDERICK BURNETT
Corxnissioner. :

Dated: September 80, 1935,
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. Wickapecko Prive,

REVOCATION PROCEEDINGS - MICHAEL BODENSTEIN and ABE H.
GELTZEILER

In the Matter of the
Revocation Procesdings
against

MICHAEL BODENS?EIN,
c/o Wanamassa Gardens,

Ocean Township,
Monmouth County, N. J.

S N h— S’ S’

holder of Plenary Retail Con-
sumption License #C-4, issued by
the Township Committee of

Ocean Township
—————————————————— CONCLUSIONS
In the Matter of the
Revocation Proceedings
agalinst

S N ~— ~—r ~— N

ABE H. GELTZEILER,

c/o Giddy's Wanamassa Gardens,
Wickapecko Drive,

Wanamassa, Ocean Township,
Monmouth County, N. J.

N’ N’

e’

holder of Plenary Retail Con-
sumption bicense #C-10, issued
by the Township Committee of
Ocean Township

p— —

e e e e o )
Jerome B. McKenna, Esqg., Attorney for Department
Charles Handler, Esq., Attorney for £be H. Geltzeiler, Licensee

Joseph R. Megill, Esq., Attorney for Mary E. Griffin, Owner of
licensed preémises.

Charges and notices to show cause why plenary retail
consumption licensc #C-4 issued to Michael Bodenstein and plenar,
retail consumption license #C-10 issued to Abe H. Geltzeller by
the Township Committee of Ocean Township for premises known as
Wanamassa Gardens, Wickapecko Drive, Occan Township, should not
be suspgnded or revoked, were duly served upon the licenseces
and Mary E. Griffin, owner of the licensed premisesg. Upon the
return date of the notices, hearings werc held, testimony was
taken and the licensees and owner werc afforded full opportunity
to be heard.

The evidence establishes that in the spring of this
year, one Martin Brandman agrecd with Geltzeiler to take over
the operation of Wanamassa Gardens, Brandman to makc the
negessarﬁ financial investment and Geltzeiler to act_as manager.
Neither Brandman nor Ggltzeiler desired to have the license
issued in his name. Application was therefore filed in the

name of Michael Bodenstein, with his consent, and in due coursc
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a license was issued to Bodenstein for the period expiring Junc
30, 1935. :

Under date of May 31, 193B, a sccond application was
executed by Bodenstein for the current license period and pur-
suant thereto license #C-4 was issued. In each application
Bodenstein stated that he was the only person interested, dircect-
ly or indirectly, in the business to be conducted under the license.
It is now not disputed that Bodenstein did not participate in the
actual management of the business and was not in any sense the
owner thercof. Brandman was the rcal owner and Geltzeiler acted
as his manager.

When Bodenstein sought a solicitor's permit from the
Commissioner in July, 1935, he ascertained that such permit could
not be issued to the holder of a retall license. He thercupon
sought to surrender his license, but no action thercon was taken
by the Township Committec. Upon learnihg that Bodenstein was
surrendering his license, Geltzeiler executed an application in
his own name under date of July 19, 1935, and a license was issued
to him on August 16, 1935. While action was pending on Geltzeiler
application, Brandman and Ggltzeiler continued the operation of the
business and the sale of alcoholic beverages under purported
authority of the Bodenstein license.

The Geltzeller application contsins the statement that
he was the only person intercsted in the business to be conducted
under the license. Although there is some testimony to this
effect, the clear weight of the evidence establishes that the
same relationship which had existed between Brandman and Geltzeiler
with respect to the business conducted at Wanamassa Gardens under
the Bodenstein license continued under the Geltzeiler license.

From 211 of the foregoing the conclusion must be
reached that neither Bodenstein nor Geltzeiler was the ftrue owner
of the business conducted under thelr licenses; that they did not
disclose the interest of Martin Brandman and that their eppli-
cations contained false statements as to the persons interested in
the business. The conduct of Bodenstein and Geltzeiler was in
clear violation of the Control Act. If the liquor industry is to
be controlled, every precaution must be taken to insure that
licenses are held not by "fronts" but only by the real owners of
the businesses conducted under the licenses. There must be a
finding of guilty on each of the chargesmreferred against Boden-
stein and Geltzeiler respectively. The remaining question to be
considered is the extent of the penalty to be imposed.

Bach of the licensees denies intentional wrongdoing
and there is some evidence to this effect. Bodenstein voluntarily
came to the offices of the Department and dislcosed the true
facts with respcct to the management of Wanamassa Gardens. Similar-
ly, Geltzeller freely answercd questions submitted by the Depart-
ment's agents during theilr investigation of the matter. Each
licensee haw tendered his license for surrender and does not
intend to apply for a further license under the Control Act.
Bodenstein desires to continue employment with a reputable whole-
sale licensee and Yeltzeiler asserts that he will seck employment
with a reputable retail licensec. Lach states that he is the
~sole support of & family and has no independent financial resources.

Pending further investigation and consideration of
these facts, decision will be reserved on the question of whether
the licenses should be revoked with the conseguent statutory dis-
qualification for a period of two (2) years. In the neantime and
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pending final determination the licensecs will be consid@red
og having been surrendered and in view of the findings herein
+the Township Committee will be directed to forfcit the unearned

g

‘portions of the license fecs pald.

The testimony establishcs that Mary E. Griffin, the
owner of the licensed premises, was entirely innocent onc
had no comnection with any of the violations discussed abovc.
None of the persong involved directly or indirectly in the
licensecs here considered will be iIntercsted in anywise in the
future management of Yanamassa Yardens., Under these circum-

stances, the premiscs should not be disqualified, rcgardless

of the ultimate deternmination on the issue rescrved.

An order will be sntered 1in accordance with these
Conclusions.

By: Nathan L. Jacobs

Dated: August 30, 1935 . Chief VYeputy Commissioner

LICENSEES - EMPLOYEES -~ FAILURE TO OBTAIN A LICENSE DISTINGUISHED
IL

v
FROM FAILURE TO QUALIFY AS A LICENSEE

October 1, 1935.

Mr. George Barone,
245 Union Avenue,
Paterson, N. J.

My dear Mr. DParone:

I have yours of September 24th, by which you in-
quire in view of the decision made on your -appeal from the
refusal of the City of Paterson to grant you & liccnse for
premises known as the Four Towers, now Rex Towers (Bulletin
86, iten 5), whether you nay work there or run the
restaurant.

That decislon upheld the action of the najority
of the Paterson Aldernen who voted against your 2pplication as
reasonable. Their decisicn was therefore affirmed. Thoet was
as far 2s it went. It wos held that the private locked towers
where liquer was served, afforded opportunity and irnmunity
difficult for those secking ncurotic excitencnt to overlook
and hence it was an exercise of rcasonable discretion on the
part of the aldernen in deternining that the public interest
required that places where liguor was sold be open to public
view. They also Justified their rcfusal by refercence to your
police record and the fact that you had been found guilty of
violating the local screen regulation and sentence was sus-—
pended.

Your present questlons were noct involved in that
decision and thercfore arc still open.

The Control #ct, Pec. R3, provides: "No person who
would fail to qualify as a licensee.....chall be knowingly
enployed by or connected in any business capacity whatsocever
with the licensee." It does not say that 2 person who fails
to obtain a license shall not be cnploycd. There is a vast
difference between fallure to obtain a licensce and failure to
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qualify as a licensee. -

Assuming your proper age, residence and citizenship
the real question involved is your qualification under Sec. RZ,
which prescribes that no license of any class shall be Issued
to any person who has been convicted of a crime involving moral
turpltude or has committed two or more violations of this Act.
The police record above mentioned shows that you were convicted
in 1931 of assault and battery, but that sentence was suspended
and that ths facts surrounding the commission of the offense
indicate that it did not involve moral turpitude. Therc was
also a charge made against you in 1926 of znother assault, but
the record shows that that was nolle prossed. There is nothlng
in the rccord which shows that you have committed any viola tlons
of the Alcoholic Beverage Control Act.

Consequently, so far as the record shows, there 1is
nothing to prevent your working at Rex Towers or runing the
restaurant therecof.

Very truly yours,
D. FREDERICK BURNETT
Commissioner

APPELLATE DECISIONS - MALONE v. BORDENTOWN

WILLIAM J. MALONE, : )
Appellant,
~VS- A )

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BORDENTOWN
(BURLINGTON COUNTY), 3

Respondent.

N—

ON APPEAL
CONCLUSIONS

James V. Herron, Esq., Attorney for Appellant.
Frenk J. Bﬁck@s, Esq., Att@rnoy for Respondent.

BY THE COMMISSIONER:

An application by appellent for 2 plenary retaill consumption
license for premises located on the northerly side of the Borden-
town-Crosswicks Road in the Township of Bordentown was deniced, and
hence this appeal.

An answer was filed by respondent setting forth that the 1i-
censc was denied because of improper conduct by appellant under a
license held by him during the previous year, in Hamilton Town-
ship. If substantiated, this reason would be 2o sufficient cause
for denial. MacGrath vs. Haddon, Bulletin #44, item 9.

At the hearing of the appeal, respondent failed to appea
Appellant denied each and every charge of misconduct, and hlS
testimony was corroborated by his wife and another v1thso.

Since the hearing of the wppcal respondent has stated in
writing that its objection to the issuance of the license has been
withdrawn. :

Ap\ellqnt has compilied with all the °+3Tutﬂfy regquirements
requisite to the granting of a licensc. Nothing oppcars before me
agoinst his character or conduct.

4

The action of respondunt is reverse

a.
hNew Jersey State Lubﬁ‘agy(i L:A/ / U e / / Do

Commissioncr

Datead: Oetaher © 105K,



