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STATE OF NKVJ J"ER.IJEY 
D.1PAi<LTkENT OF ALCOHOLIC BEVE£11lGI~ CONTROL 
744 Broad Street Newark, No J. 

Bl~LLETIN NUMBER 90 October 2, 1935 

1. SPECIAL PER.MITS - DENIED TO MEHCANTILE BUSINESS WHEN SOUGH'.T 
FOR PURPOSE OF GIVING ALCOHOLIC BEVERAGES TO CUSTOMERS 

In the Matter of the ) 
Application 

) 
-of-

) 
]lia WALLENSTEIN & COMPANY 

) 
For a Speclal Permit 

) 

BY THE COMIVIISSIONE.R: 

• 
1The o.pplican t, proprj_etor of an Army & Navy Store, 

at 232 Market Street, Newark, seeks a special permit to dispense 
alcoholic beverages gratuitously to friends and customers for 
Thursday J Friday and So. turdo.y this weelc on the occasion of 
opening enlarged.quarters. 

This is not a mere nhous2-warrning 11 or social colcbra­
tion. Business is gq~ng on as usualo The application frankly 
admits the:::. t. alcoholic beverages are to be scrvGd to customers. 
Presumably e2ch customer gets a drink with his purchase. No 
doubt, trade would be stimulated - so would tho customers. In 
truth, the liquor would not be given nwo.y gratultously; l.t 
would be tncluded in the price of the purch::.1se. 

Licensees pay he2vily for tho privilege of dispensing 
alcoholic beverages. Their business is necessarily subject to 
str1ct control bec.:iuse of abusQS inherent in liquor tr2.ffic. 
Grnnting this permit ·would undoubtedly spur, if not crcnto, 
business for the applicant, but it would ·corn3titute unfair compe­
tition with licensed retnilers~ 

The Control Act, Section ~, mnkos it my duty to 
vr supervise the manufacture.? d1stribution o.nd sc..le of alcoholic 

bevoragE~s j_n such m'.3.nner o.s to promote td.aper2ncen o It j_s 
against sound public policy to permit any prs.ct1-ce:: unduly de­
signed to incr2nse th~ consumption of alcoholic bovcr~ges. 

· Mercm1tilc businoss will have to got o.long on its own rnc;ri ts 
without the stimulation of liquor. 

The Gpplicntion is deniodo 

Dated: September 26, 1935. 

Do FREDERICK BURNETT 
Cammi s si.onc:c 

•' ,. 

' \ 
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2o REVOCATION PROCEEDINGS - REO DISTILLERS, INC. - MODIFICATION 
OF ORDEH 

In the Matter of Proceedings ) 
to revoke Rectifier and Blender 
License #R-22 issued to ) 

REO DISTILLERS, INCo, 

#276-2~0 Jelliff Avenue, 
N evvark, N. J-. 

) 

) 

) 

On Petition 

ORDER 

On July 15,.1934, License #R-i22 issued to RE7o 
Distillers, Inc. for premises located at #276-290 Jelliff 
Avenue, Nowark, w~1s revoked and tho licensed prC:nnises were 
·declared ineligible to become the subject of a further 
license of any kind or class under the Contrbl Act for a 
period of two (2) years D In order to avoid c.n unwarranted 
penalty upon the owner nnd to eliminate econ~:>mic waste, the 
order contained a provision that the Commi~sionet would 
entertain an application at any time during tho two (2) year 
period for removal of the disqunlifj_ca tion upon filing of 
proof satisfactory to the Commisstoner th3.t the promises were 
sought to be licensed by an ~pplic~nt in nowise ~onnected 
direc~ly or.indirectly with the licensee, Reo Distillers, Inc. 
or any of its officers, directors or $tockholder&~ 

On August 26, 1935, application was made by Kraft­
Phenix Cheese Corporation, the ovmer of the promises., for a 
removal of the disqualificat1on in order thit the premises 
might be leased to Oldetyme Distillers, Inc., the present 
holder of License #S-4, issued by tHe Commissionere The 
ap_plicant asserts that to the best of its "knowledge, j_nfor­
maticm and belief none of the present directors and officers 
of Oldetyme Distillers, Inco are the officers and directors 
of Reo .Distillers, Inc. nnd that OldE~tyme Distillers, Inco 
arc not directly or indirectly connected with Reo Distillers, 
Inc~no Investigation conducted by this Department does not 
disclose any connection between OJdetyme Distillers, Inco and 
Reo Distillers, Inco or any of its officers, directors o~ 
stockholder so · 

1935, 
Accordingly, ~t is, on this 27th day of September, 

ORDERED that the· disqualification contained in the 
order of July 15, 1935, in so far as it forbids the leasing 
to Oldetyme Distillers, IncQ of' premises located at #276-290 
Je+liff Avenue, Newark, New Jersey, for alcoholic beverage 
purposes, and its use of said premises for $UCh purposes, be 
and the same hereby .is abrogated .. 

J 

D~ FREDERICK BURNETT 
Commissioner 
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3o SEASONAL RETAIL CONSUMPTION LICENE;ES - AS TO WHETHEH OH NOT THE 
PROHIBI'TION THEREOF, BY ORDINANCE, IS VALIDATED BY Al~ ENABLING 
STATUTE SUBSEQUENTLY ENACTEDo 

MUNICIPAL ORDINANCES - CANNOT BE 1~IvrnNDED BY MERE RESOLUTimL 

Mro Potor Po Wahlstad, 
Borough Clerk 
Hopatcong, New Jersey 

Dear Sir~ 

September 27, 1935 

Section 2 .of the ordinance adopted by your Township 
Commit tee on J~p 18 5 '1934 provldcs tho. t no seo.~3onal retail con­
sumption licenses shall be grantecL At the time the ordinance 
was adopted the statute did not confer specific authority to 
prohibit the issuance of seasonal licenses and there was some 
question as to whether or not the power to do so existccL But 
since then the Act has been amended by Co 257, PoL. 1935, 
effective June 8, 1935 o Novv Section 13, subo (2), authorizes 
the governing boa.rd or body of each 11unicipali ty to enact, by 
ordinance, that no seasonnl retaj.l consllmption licensu shall 
be granted within its respective municipality o This r2.ises 
the question as to ·whether or not your Section 2 is valido.tod 
by tfie enabling statute subseqm-3ntly enacted fo:r :i.f not, its 
reenactment is necessaryo The statute does not make such an 
ordinance subject to the Comndssj_oneri.s approv:1l, so the 
approval or disapproval of your Section 2 is.outside of my 
jurisdiction. I suggest that you refor it to, your Borough 
Attorney for his advice~ 

.... · . .., 

The Township Committee's resolution of' July ~~~3, 
1934 purports to amend Sectiori 7 of the above mentionud 
ordinance. The provisions of an ordinance cannot be super­
seded or amended by mere resolution. That can be accomplished 
only by another orQ.i.nance. Amerigan Malleables Co. vs. 
Bloomfield, 83 N.JoL. 728 (Eo & Ae 1912) o 

Now the ordinance o.f June 18, 1934; expressly fixed 
the hours during 'Which liquor might be sold from 6 Cl,m. to 2 a. 
r:lo The resolution purports to m:H::md that ordinance by E~xtend­
ing the closing hour from 2 a. m .. until 3 cL mo This cannot 
be done for the reo.son above sto.tocL Hence the rosolution is 
not effective and is therefore disapproved. 

It -is true that Section 8 of the ordinance confers 
express authority upon the gove.rrdng body of the Borough to 
adopt, by resolution, additional rules and regulations. This, 
however, is of no help in the instant case because the 
resolution i.s not an additional rule, but an o..rnendment of an 
existing· rule already prescribed by ordinanceQ 

I therefore cordially suggest that if you desire the 
hours to be fixed on the basis of your resolution of July 23d, 
1934, that (1)· you en:ict an ordinance to amend Section 7 2f. (2) 
you may, if you desire, enact an ordinance to rescind Section 
7 entirely. If the latter alternative is follovved., thon your . 
governing body would have greater flexibility in changing the 
closing hours from time to time as occasi.on and expc;rience 
should indicate, witpout the necessity of amending the ordinnnce 
eo.ch time, and such changes could then be effected from time 
to time by more resolution for, nothing being mentioned about 



,. 

BULLETIN NUMBER 90 

closing hours in tho ordinance, such <cesoluticn would not b(J in-­
consistent wi-th the ordinance nnd would therEjforo be lc~go.l and 
offective. 

Very truly yours, 

D. FREDERICK BURNETT 
Concissi\:mor o 

4. SPECIAL PERMIT - CLUB LICENSE - I[~SUED TEMPORAHILY WHEN OHIGINAL 
LICENSE WAS C1~~NCELLED UPON A TECHNIC.i:\LI'TY. 

In the Matter of the 
Applica tio·n 

-·Of-

PASSAIC LODGE OF ELKS 

) 

) 

) 

) 
For n Special Tonporary 
Poruit ) 

BY THE COMMISSIONER~ 

CONCLUSIONS 
-----~·~---

ThG upplic2nt seeks Q toapornry pernit for its new 
Club House, 111 Pnssaic li.vcnuo, Passo.j_c, Nf.:w Jersey. 

It a pp car s fro n the f i 1 es th c..1 t r~ club 1 i c ems e Jo r 
tho fiscal year begi.nning July 1st, 19?)5, hJ.d buE.m ]_ssuc~d to 
npplicnnt by the Board of Cociuissioners of' thu City of P:-~ss2ic 
with respect to its then proniscs, 29-31 Howe Avonuo, Pnssaic; 
that, lo.tcr in Jl._llY, npplJ.catlon v10.s nO.d(~ to the Bo~n·d for per-
rll. 0 S l• ·>n t 0 tr .... !ll~l c•f'.nY' th'°~ -i i C c:.r1c• '··' ·t1J 111 p ' 1 c· Q·,.1 i· c·~ L; ••r.···YlUP 0 +h'"'t ... µ,. \_, . ~ .. ,:-; ............. \..:: _i..._..... ~,.J... t:>-...~ . ~- f .... u.............. ..J.~4v\._..._, ..... ;} u ... (.L.) 

protests were lodgod with the Board against tho transfer, where­
upon the Board properly re;fcrrl.J1 the whole trJ.n.sfor i)roceGdings 
to the State Connissioner en the ground that ccrt:tin ceubers of 
tho Board were also u·enbors of tho Elks; that thereupon Deputy 
Connissioner Hock;3 in chetrgo uf 1iccnslng, with equo.1 J.Jrurn·icty 
raised the sanu point as. to th8 original issunnce of the license 
~ n cl ri d v·1· C' c, c:i + l,..,G, Bu- ~-1 Y' d ·t11 r; ·!·· th --; 1..1..!: c ('.:'l'' c• r'. . : ) .,., (., c r, 1::~ ' 1 i· l'" 7 s l0 

11 t 1nc, f:' 1° "t"> s t c.~---- '--" _ .:>v l vlJ. "" __ ~ - t..1. ..1 .1..1.I..~ • .,,. J.0v _,~ ..... _, ... ...., _,\..!. lb' .i. 1:.. _.L 

l• ·nc + <:") nc e ShL'.l1"' 1 L·l h a·;r,;·,· 'bc,(:.i11 I' 8.L"0 ''rl't'>'.·l +('1 +-1-1' ., St~ +c·~ ("1 n•· y~--~1· c. s ] ... -··,r· 0 r - Cl LI C.i.. ., Ll....L J.. ..L-. .. C V \:.... \_... \...J' , \:._,,. \..,; L V ..1 u~. \_,. -~ l; , .. _i ._, 1 ... ~~ ·- µ t-. - • ., .l\..:;. ' 

pursuant to the Sta tut•3 ." p 0 La 192A.? c .. <l:4J whtch :()I'OVidc.s that 
no licGnso shnll be issucci b_y cmy Js~,uing D.uthority to :iny · 
as socia t:bn in vvhieh any rier.-tbur is i.ntercstod c~d.rectly or in­
dir cctly~ but th2t all such cases shnll be referrei direct to 
t1J.(::. State C,)rn'j 0 sioner 0 thnt 'it :" roo·u] ~-,Y' · ;,:,vtjno· of t,10 Bo·-:irc J.. .,, ~ C· - _1 _....:;i • . - ;; 1 Ll J ,_ .... _, i~J • ·--· .• ,..,....._ , ___ ...,_. _, .) ··~~-:: "· l o a L 

held rJn uept8i.~ber ~4:o:th.9 tne orlt;ll1'.:LL 11.ccnsc pruVlOUSly J_SSUOd 
to ti'w applicant was cn.nc0;lloc1 D.nd o. wnrro.Y1t ordercc~. clro.vm to 
refund the original license fco. · 

_ Th0 Elks have tod2y ~ado n new application direct to 
t . 1..._. t t C . . ,, t -L ' t 1 h . ne u n e onGissioner ror a poroanun ~icens~ n c.eir new 
Club House, c:.nd 8lso i~12kc the prcsc::n t applic·~-~·u.cm for 'J. tocporary 
pernit until the license applic.:J.tion ct.:..n be hoD.rd on tho 1~10ri ts o 

· The c·J.ncella tion of tho crigint:1..l 1ieenso w:is, uade for 
the technictil reasons aforesaid nn~ not boc~usc of any violation 
oi-· dereliction by tho o.pplic.:_mt o Ifo quostion ·.~;f good chc.ractc-1r 
is raised or in any wise ap~onrso In f2ct, tho resolution of 
tho Board, si ttine; o.s a Conni ttoe CJf the ·whole ,·)n Sept cuber 
10th, declares thGt it hns no objections to the transfer but 
consents thereto, o.nd furthux· tho. t tho Bc~cncl ts n.)t avmro ~)f o.ny 



BULLETIN NUMBER 90 

ctrcurJstances, lini tation or .:;Jrovi~non of law or locc.l ordinance. 
or resolution which prohibits the issuance of such tr:1nsfer o The 
building zorte nap of tho_ City shows that the preoises, 111 
Pa.ss&ic 11.Venuc )1 are located in tho Residence HAn District, Sc:;ction 
3 of which expressly perni ts clubs, lcJdges, socio.l ::md conuuni ty 
center buildingso A survey nade by Anton L. Pettersen, Civil 
Engineer, shovvs that the total distance froD the Church on P:-:rnlson 
Avenue to the Club's front entrance is 2~-13 o 5 -.feet and to the side 
entrancG 3·44 feet o _Eriug fncie, therefoJ'E), there is nothing on 
re.cord yet which in any wise vvill provcnt the issuance of the 
licenst-3. 

On tho other siae, the files disclose a petition 
signed by twelve pro1Jerty owners in thG ir.ll.wdiate vicin1 ty c)f the 
Passaic avenue preoises protesting against tho issuance of a 
l:icense nnd praying rejectLm of the transfer c:.p_i:Jlico.ti,)n then 
pending before tho local Board. No reasons are assigned in the 
potj_tion but thuse j_Jetitioners_·aro entitled to be fully heard and 
present their reasons and objectionso 

No fino.l di spnsi ti~on of the case, at th'is tino, there­
fore, oay be fairly_ oade~ 

In the r:ionntir:ie, until the c.pplica ti on can be=~ heard 
on the Dori ts, and an 01Jportuni ty afforded to both sides to bE:~ 
heard, it vrnuld be unfair to depri vc the applicant of the 
privilege heretofore granted by the loco.l. Board and cancelled 
only upon a technicalityo 

I shall, therefors, issue n·special tenporary pernit 
to dispense alcoholic beverages to Dcnbers of the Club and 
their .Qon.,g fide guests )ending ·the hearing of the license: El)~)li­
cation on its oerits, without prejudice to the objectors as to 
the final disposition of the caseo 

2:30 P .. i\JI. 
The case will bo set for hearing on October 10th at· 

De FREDERICK BURNETT 
Connissioner 

Dated, Septenber 26, 19350 

5., PROHIBITED SALES - A WHOLESALE LICENSEE WHO DISTRIBUTES TICKETS 
TO CONSUMEHS ENTITLING THEM TO RECEIVE ALCOHOLIC BEVERAGES WITH­
OUT CHARGE FHOM RETAIL LICENSEES 3 WHO IN TURN ARE COMPENS~4.TED 
BY THE WHOLESALER.,- IS IN SUBSTANCE 1-itlKING A GIFT TO THE ULTIMATE 
CONSUMER, WHICH CONSTITUTES .A PROHIBITED SALE 9 

DGar Sir: 

We should like to have your ruling on the propriety 
of a practice which is being engaged in in the vicinity of Newark 
by one ·and possibly other out of state brewers~ 

It is the practice of the brewer referred to)l t~ send 
one of its employees to a street corner in the vicinity of a 
tavern dispensing that brewer's products; the c~nployec then 
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proceeds to hand out to all passers-by small tickets advertising 
the brewer's products on one side and containing on the other 
side the name and address of the tavern in question, with a 
statement that the presentation of the ticket at the tavern will 
entitle the holder to- a free glass of that brewer's beer or aleo 
Subsequently the brewer's employee calls at the tavern and re­
deems the tickets, allowing the tavern keeper ten cents for each 
ticket redeemedo 

Is not this practice in violation of the provisions· 
of the Control Act, i.n that this transaction, v:Lewed J.n its 
enti~ety, is n gift by the brewer of its products to the con~ 
sumer? 

Very truly yours, 

LINDABURY, STEELMAN, ZINK & LAFFERTY 
By~ Roy C. Collins 

September 9, 19350 

Lindabury, Steelman, Zink & Lafferty, Esqso, 
Newark, N. Jo 

Gentlemen~ 

Section 36 of the Control Act authorizes the promul­
gation of regulations with respc~ct to YYpracticos unduly 
designated to increase consumption of alcoholic beverages; 
gifts of equipment, products and things of valuG; etcovi. In 
general 1 the Commissioner has hesitated to i.mposo regulations 
with respect to trade practices involving primarily economic 
considerationso Seo Bulletin #87, Item #l5o Conduct such as 
that described in your letter goes beyond normal trade 
practices and may well bo in conflict with tho legislative 
policy seeking to divorce entirely breweries and retail out­
lets o The promulgation of an express regulation on the sub­
ject need not be considered since tho described practice 
constitutes in subst.s.nce a prohibited gift frc)m a wholesale 
liconsee to the ultimate consumGr. rrhe only license available 
to n foreign brewery, selling its products in New Jersey, is n 
whole sale license and under section U~, wholes.~11.e licensees 
m&y sell only to licunsed vvholoso.lers and. retailers.. Section 
l(v) of the act provides that a gift by a licensee shall con­
stitute a saleo 

It j __ ~~ the Commi.ssioner' s ruling that whorG n wholo­
sale licensee distributes tickets to consumers entitling them 
to rec8ive a.lcoholic beverages without charge from retail 
licensees, who,· in turn, nre compons:::~ t0d by the wholesalu licensu 
the transaction constitutes a prohibitod sale within the meaning 
of tho Control Acto 

Very truly yours, 
D. FREDERICK BURNETT 

Commissioner .. 

By~ Na than IJ o Jacobs 
Chief Doputy Commissioner 

and Counsel. 
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6., REVOCATION PROCEEDINGS -- ANNA WILKALIS - DENL;.L OF PETITION FOR 
.MODIFICATION OF ORDER 

In the Matter of Revocation ) 
ProceGdings against Anna Wilkalis, 
107 Hobart tWenue, Bayonne, the ) 
Holder of Plenary RetB:il Consump-­
t:i.on License #C-115, issued by the ) 
Boo.rd of Commissioners of Bayonneo 

) 

On Petition of Mawilk Realty 
CoG for Modification of Ordo1 

CONCLUSIONS 

Minturn & Weinberger, Esqs. , Attorneys·for Petitioner. 

BY THE CONllwISSIONER: 

This is a petition to modify the Commissioner's order of 
May 29th, 1935 in t~e nbove matter, disqualifying the premises lo­
cated at #107 Hobart Avenue, Bayonne, for a period of two years 
from becoming tho subject of any license of any kind ar class under 
the Control H.ct. See He Wilkalis, Bulletin //?6, Item #10. The 
petition is filed by Mawilk Realty Coo, a corporation organized on 
June 27th, 1935, which presmnnbly is novv the owner of the premises 
in question. It is not alleged that the corporation is a bona fide 
purchaser of the propc;rty. On the contrary, it appears that the 
husband of Anno. Wilkalis is the president of petitioner corpora­
tion. Petitioner, thoreforo, cnn be in no better position than 
the former licensee. 

are: 
The· reasons for modification,· as stated in the petition, 

"(a) .An undue 1rn.rdship vms creo.tcd thereby result­
ing in tremendous losses~ 

(b) Tho premises have, bec:J.use of this provision 
deprccia ted in valuo consj.dero.bly; no terw:nts 
are available because the said premises arc 
po.rti.cularly situated for the a.lcoholic busi­
ness. 

(c) 

(d) 

(e) 

Margaret Kiever residing at #17 West 15th 
Street , B t.~y onn c , New J er s <:.~ y, is de s l r ous of 
leasing the premises located at #107 Hobart 
Avmme, Bayomie, New Jersey, j_n order to use 
the snme for the alcoholic beverage business, 
but 1.s umnilling to lease the same because 
said premises cannot become the subject of a 
liquor liconso. 

Anna M2lnknuskas is not at the present time 
engaged in the alcoholic bever~ge business at 
any place, either directly or indirectly, nor 
has she been so engaged since the date of the 
aforesaid orqer. 

The accumulation of taxes and interest itsms 
will result in the inevitable; naE1ely, the loss 
of the premises to the petitioner unless this 
modification is granted, 2s serious consequences 



(f) 

are already confronting your petl ti oner v'!i th re:­
gQrd to tho said various items of indebtedness, 
such as water bills and tax bills due c::nd owing 
t0 the promises; the ill\)rtgo.ge; noviT covi:_;ring the 
sumG is being foreclosed$ 

']\) rent the se.id premises· for what it h2.s been 
u~1ed for f!;r tho htst past fcrth ll=;ig yu.::.rs) 
nc:~nwly, as u. ·place; dispensing liqunrs for b0vero.gc 
pur po s c s ., ·n 

The .fc~cts loo.ding up tu the rcvocaticm of the license 
formerly l1cld by Anna W:ilkc.llis tt.nd tht.:: disqualificati,Jn 'Jf the 
prcmise;s art:: fu~lly sot f,Jrth in the Commissioner's ·")riginal con-
clusi:ms e.nO. order. Sc(; _Ru 1J/i1i~r.li.s, suprt:. •. ThE:) flagrc:i.n t viola-
tLm ·A' th~;; Con trc;l .Act which l~;d tu the en try •Jf that ordor had 
been carefully plnnn;__,d by the lj_ccnscc:. It vvas· not an occc::sion.:.~l, 
r)r c::.cci.dento.l, or incidcnt~·:.l vi,._:L~t1 .. x1, but rath0r -~--~ Ft::ll c(mccivcd 
SChem(~ r:m D. br~)D.d SC(i.1G ttl lfp[tlm \)ff!! .bootleg liquor on the public 
under the pr0tccti·:in 0f c:. retail li.qw)l--- 1icsnsE.. Tiw 1iccm~)E.:8 
knmv the signifj_c[~ncc of her nets ax1d the chc:.nc .. :::s sh<.:; liiT<=.~s tc-Jdng, 
but bcli~v1-.;d sh_L could n get c.1.va.y with it." H[·1ving but briefly 
tasted tl18 penalty r.;ldch Sht~· S 1J V..TLll UCSC~TVE:d she nm·v Sc.des morcy o 

For C". lcmg tims u.nd in totul d.:lsrcga.rd of the vigorous 
cc-~mpaign being .._ .. <:i.gc:J. to 01imin,:::.tc: the b_ootJ.cgger on<i illicit 
liquor, the form.er; 1.iccnset; ·v,rilful.ly, and on c.t \:ido corrlt111crcial 
basisJ persisted in cho.:ting botr1 t1L) FE~dcrD.l o.nd st~.~-tE .. G·'.)V8rn­
mcnts out ::Jf the..: taxeE:- rightly c.uc· them,-: E.nd. did all in her power 
to thwe.rt the efforts of this Dcpartr . .icnt to c·Jntr0l the llqu~-:ir in­
dustryo People 1_:,~ho r;ilfully, :90rsis ten tly, l.:nd for the bcncfi t 
of their ~win pockGts Lrec.J~ the law, ec;nn()t, he hc.D.r.J to cornpl.a .. in 
1 ·:1n<---:in -t-11c: ·o· (·n'i-·..i.' 1-:,r i"n1··)r) 0 r.-.d "~:t·r··i"k-,c· +f1c·r11 i·r1 t1'·.·c.i '-''";1°0·· ·ooc-'.i""E.·:,ts ·ri .. ,-: ... ~~J. \..d ... .l u. '-' .£ - c... LlJ J: 0 \;,...- ,..., ...1 ... - ... _\,....... .. J v, ... \:_, - . ,.,) J.. • 0<.. ..... .L .. t . -~ .. ,, 0 _.L\,. .... 

rectific:-J..tion ~r..nd sale of illicj_ t bcvcr:q~Y...:s by L'. rct~:~i .. l l.ict;nsec 
uprx1 the licc:nscd prcn:iscs undcrmi.ncs lav.r-·-t.~nforcom0n t and hurts, 
if n0t sh~tters the c8nfidcncc of the public D1 the good fuith of 
[:.11 honest licensees. In the h10ta.nt c~lse tho severest punish­
mont pr:Jvidcd by Ln·; 1,-:;es mcri toe~ ~md im1nscd. · I L.m sorry for tho 
rosul ting c::~c,Jn:Jmic distress ·)f the former licC;nscc but it affords 
no bD.biS fur mitigr~tion no1.fo V:fi.lf'ul vi-~L~.tors must lK: DrLJ)C•.rod 
to pay the full penalty o . J: .i:· 

Tho petition is duni0de 

Commissioner~ 

Dated: Scptombo~ ~o, 1935b 
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7. THANSPOHTATION - LI\q!UOR IMPOHTED INTO NEW JEJ.i~jEY FOH PK.GONAL 
CONSUMPTION -- VIOLATION OF MAXIMUM ~UANTITIES -- VIOLATORS TO 
BE AhRESTED AND VEHICLES CONFISCATEDo 

September 30, 1935. 

Section 2 of the Alcoholic Beverage Control Act was 
amonded at the last session of the Legislature to provide that 
alcoholic beverages intended fo~ personal consumption could 
be transported in any vehicle into this State from a point out­
side, but not in quantities exceeding one-fourth (1/4) barrel, 
or one (1) case containing not in excess of twelve (12) ~iarts 
in nll, of beer, ale or porter, o.nd one (1) gallon of wine and 
two (2) quarts of other alcoholic beverageB within QDY con­
secutive period of twenty-four (24) hourso 

Complaints come to the Dcpo.rtment., particularly from 
Trenton and Camden, that consumers and retail licensees are im­
porting quantlties in excess of tho sto.tutory mo.ximumo 

The law is made to bo obeyed~ 

Public notice is hereby given thnt violators are sub­
ject to arrest and upon conviction to imprisonment, or fine, or 
botho Vehicles J.re subject to confiscntion r~nd forfeiture to 
the Stateo 

Inspectors will bo assigned at irregular interv~ls with 
out further notice to apprehend vtolntors o.nd vahicles. i~ll good 
citizens will cooperate in the observance of. the lo.w with the 
consequent production of revenue justly payable to the Stnte. 

Do FREDERICK BURNETT 
Commissioner 

8 Q RULES AND REGUL~\TIONS GOVERNING CONDUCT OF LICENSEES i::..ND THE 
USE OF LICENSED PREMISES - RULE 2 -- ELECTION D~Y CLOSING -
APPLICi~TION '.:CO CLUBS 

Mr. William Jo Elwell, 
Vinelo.nd, 
New Jersey. 

Dear Mro Elwell~ 

September 30, 19350 

Hano David To Wilentz, bttorney General, has 
referred to me for reply your letter of September 23rd, 
wherein you raise questions 2s follows: 

(1) On election day can a private social 
club stay open to members, providing no liquors or 
boer are servedo 

(2) Can such a club stay opon nnd serve 
lj_c1uors and be or. 

Rule 2 of the Rules and Regulations governing 
c6nduct of licensees and tho uso of licensed promises reads: 
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nNo licensee sho.11 sell or offer fer sale 
at retnj_l or doli ver to any conslJJrJ.cr, any 
o.lcoholic beverages in any munic1pc~li ty in 
which a goneral, municipnl, primo.ry or 
speci.'.ll election is being held, while the 
polls rire open for voting at such olection"o 

The o.nswer to your first question is, therefore, 
in the offirmatiVGo 

The answer to your second question is, therefore, 
in the negative, so long as the polls arc operi pursuant to 
election day law. 

Very truly yours, 

D. FREDERICK BURNETT 
CorJrnis sioner 

9o APPELLATE DECISIONS - HENRY vs. WAY 

ORAM EDWARD HENRY, ) 

Appcll.-:mt,) 

-VS- ) 

HONORABLE PAUvfER M Q VvAY' JTJDGE ) 
OF THE COURT OF COMMON PLE;iS OF 
CAPE MAY COUNTY AND ISSUING ) 
AUTHORITY, 

) 
Respondent 

) 

ON APPEAL 
CONCLUSIONS 

Robert Bright, Esqo, Harry Tenenbaum, Esq., ~nd 
John Jo Meehan.'.! Esq&, Attorneys for Appellant. 

Rex A e Donnelly, Esq., ·and Charles Bonnc-Jll, .!:!.rsq a, 

Attorneys for Respondent. 

BY THE COMMISSIONER~ 

This is an appe2l from the denial of ~n application 
for a plenary retail consumption license for promises located at 
#6008 P~rk Boulevard, Wildwood Crestg 

Rospondtmt co:nt~::nds that the =~pplicc::.tiun was properly 
denied for the reason, among others, thnt there is a liconsod 
pl.DrCe Within z;QQ feet Of D.ppcllant y S pi-·cm.iSCS, 3.nd th:l t this place 
is adequate to supply the rectsono.ble dunand::; cf' the vicinity and 
renders the. issuo.nce of nn .·1ddi tional llcensc soc5.ally undesirablo., 

Wildwood Crest· iJ cssontio.lly o. rc.sidcmtial summcT' 
resort cornr.mni ty .~ having an 2.ll-yc:ar populu ti on, according to the 
last F8 deral census, of 7380 During tho sumsor, this population 
is increased to approxinatoly 10,000o AppellantYs promises con­
sist of ·==-L rosto.urr..~nt on tht? shoro of Sunset L~:.ke, which is usod us 
a bc1so for coi:m1c~rci,::il fishing. In addition th.ore o.rG other 
resto.uro.nts, a garage, and CL boat ..... building ·cstabJ..ish1nent in the 

'\ 
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innediate vicinityo One of these rest2urnnts, a~out 300 feet 
away, has been licensed. 

Charges oade at the outset of the hearing of political 
prejudice vmre retracted beforo the clo~~·e: of tho hearing v-vhcn it 
bccnno apparent that there was no evidence to sup~ort thDDo The onl· 
thing that rennins in the record j_s tho question of social 
dcsiro.bilityo 

Unquestionably this existing lic0nsed place is adequate 
to supply the needs of the local residentso It is argued, howev?r, 
that the large rnmber of persons who frcque;nt the shore of tho lc.ke 
to fish deoonstrates the desirability of issuing an additional li­
cense. Loccl public opinion on the question is in sharp disngree­
nent. Potj_tions with nunerous sj_gners vvere filed both in fJ..vor 
of nnd in oppo si ti on to appell:mt. rs ap.LJ1ica ti on. Tho Wildwood 
Crt:st Borough Council unaniuously adoj)ted. a resolution tc the ef­
fect thnt 

VHHH*"no no::>c liquor licenses be issued to anyone 
during thG year 1935 unless it bu. an tJ.stabltshod 
placo of business that h2d held a previous license 
issued by the ISSUING AUTHORITYoYY 

Such a resolution has no leg2l force, to be sure, in counties of 
the sixth class where licensus aro issued by the Judge of th0 Court 
of Coooon Pleas, but it nevertheless is entitled to gr0at'woight 
as the considered opinion of the governing body of the very 
nunicipality in which the prcnises sought to be licensed o.re loca­
ted. Cf. Wh.1..tcraf.t. v o Loder, Bulletin #49, It<on 1/2 ... 

11he detcrnination of the question as to the nunb(~r of 
licensed places which should be peri:1itted in any gi.vcn vic:ini ty is 
a natter confided to the sound discretion 0f the issuing authority~ 
Conno~ly Vo IVI1_gdl_g_:townJ Bulletin //81, IteD #11, o.nd crlses thc.~rein 
cited o The nuDbcn ... of trcmsients l~nssing the prc.~nises sought to be 
licensed is one, but only one, of the factors to be considered by 
an issu1ng authority in rc;aching its decision. Connolly v o JIE]:dg.le-
io~, su~ra o • 

The fact thnt 2ppelln.nt produced witnuss·2s who stated 
that tn their opinions the· ls suo.nco of o.n D.clcli tiona.l LLcensc was 
socially desirable does not deoonstratc th~t the nction of re­
spondent in denying it was unronsonableo It uerely shows a 
difference of opinion on a question upon which ~easonablc non can 
difforo Kp.Ti_?h Vo Li!];f!:.QD, Bullet:ln ://=?1, Iton =/lJAo OthE:r cj_tizons 
took the opposite vievr. '.I1he r·espondent} vvho is priuarily charged 
with the duty of deteraining this ndoittedly difficult and delicate 
question, resolved it against ~ppellanto The burden of proof in 
this appeal is therefore on appellanto The proof adduced f~ils to 
cowij_nce that r2spondent Y s detori:lination v{[.lS m1.reasonable o Hence 
the) Co:onissionor will not r8vcr.so re.:>pcndont' s exercise o.f an 
honest and reasonable; discretion.. _voo.§_ v. Union, Bulletin #73

9 
Iten #1; Haenel t Vo Ji::.wvorth;. Bull~tin /{57 ,. IteD t/11.9 ~Q.r.Qf v. 
§.or_lQK§_PoJnt, Bulletin ;¥81, Itoi~.1 #6; Rcdf_grn v o Koansbur..g, 
Bulletin #81, IteG 117; E11ronn Vo Sprj_ngfield, Bulletin #49,1 Iten 
41 . ' ~~~ # , rr-6; Sussex County_:Q.rug Co. Vo _Newton, Bulletin ,47, Iten 1¥3. 

The action of respondent is affirood~ 

Dated~ S8ptenbur 30 .~ 1.935 o 

Do FREDERICK BURNETT 
Co: .. 1u.j_ s sioner. 
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10. REVOCATION PROCEEDINGS - MICHAEL BODENSTEIN and ABE Ho 
GELTZEILER 

In the Matter of the 
Rovocation Proceedings 
against 

MICHAEL BODENSTEIN, 
c/o Wanamass.a Gardens, 

, Wickapel~ko .U1 .. ive, 
Ocean Township, 
Monmouth County, No Ja 

holder of Plenary Retail Con­
sumption License #C--4, issued by 
the Township Committee of 
Ocean Township 

In the Matter of the 
Revocation Proceedings 
against 

ABE Ho GELTZEILER, 
c/o Giddy's Wanamassa Gardens, 
Wickapecko Drive, 
Wanarnassa, Ocean Township, 
Monmouth County, N~ Jo 

holder of Plenary Retail Con­
sumption License 1¥C-lO, issued 
by the Tovv:nship Cammi ttee of 
Ocean Township 

) 

) 

) 

) 

) 

' ) 

) 

) 

) 

) 

) 
\ 

) 

) 

) 

) 

) 

\ - - - - - - - - - - - - -) 

CONCLUSIONS 

Jerome Bo McKenna, EsqQ, .B.ttorney for Department 

Charles Handler, Esqo, Attorney for Abe Ho Geltzeiler, Licensee 

Joseph R. Megill, Esq., Attorney for Mary Ea Griffin, Owner of 
licensed pr6miseso 

Charges and notices to shovv co.use vrhy plenary retail 
consumption license #C-4 is~ued to Michael Bodenstein and plenar~ 
retail consumption license #C-10 issued to Abt; Ha Gel tzuiler by 
tho Township Committee of Ocean Township for pre;miscs known as 
Wanamassa Gardens, Wickapecko Drive, Ocoan Township, should not 
be suspended or revoked, were duly served upon the licensees 
and Mary E. Griffin, owner of the licensed premiseso Upon the 
return date of the notices, hearings were ho.ld, testimony wns 
taken and the licensees nnd ovmer were o.fforded full. opportunity 
to be henrd. 

The ev1aence establish0s that in the spring of this 
year, one ¥artin ~randman a~re~d with G0ltzeiler to take over 
the operation of Wanamassa Gardens, Brandman to make the 
necessary financial ipvestment and Geltzeiler to act as manager. 
Neither Br.:J.ndman nor Go1tzeiler desired to have the license 
issued in his name. Application was therefore filed in the 
name of Michael Bodenstein, with his consent, and in due course 
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a license was issued to Bodenstcdn for the period expj_ring Juno 
30, 19350 

Under data of May 31, 1936, a second application was 
cxocuted by Bod.0nstein for tho current licorise period c:md pur­
suant thereto license #C-4 was issued& In each application 
Bodenstein stated that he was the only person iriterested, diroct-
ly or indirectly~ j_n the business to be conduc-'ced under, the liconso. 
It is now not disputed that Bodenstein did not pnrticipato in the 
actual management of the business and was not in any sensci the 
owner thercof o Brandman was the roal owner and Geltzeiler acted 
as his managero 

When Bodenstein sought a solicitor's permlt from the 
Commissioner in July, 1935, he ascertttinGd that such permit could 
not be issued to the holder of n retail liccnsco He thereupon 
sought to surrender his license, but no action thereon wns taken 
by the Township Committeoa Upon loo.rnihg that Bodenstein was 
surrendering his license, Geltzeilcr executed an application in 
his 011vn name under date of July 19, 1935, cmd a license ·was issued 
to him on August 16, 1935. While action was pending on Geltzeiler 
applico.tion, Bre.ndmo.n and G8 1tzeil8i' contj_nued the operation of the 
business and the salo of alcoholic beverages under purported 
authority of the Bodenstuin licensoo 

The Geltzbilor application contains the statomont that 
he was the only person.interested in the business to be .conducted 
under the license. Although there is some tGstimony to this 
effect, the clear weight of the evidence establish('.!EJ thnt tho 
se.:me relationship ·which had existed bctvvE~en Brundmr~:.n and Geltzeiler 
with respect to the business conducted at VV'.1.namassa Gardens under 
the Bodenstein license continued under the Geltzciler license • 

. From nll of tne foregoing the conclusion must be 
renched thn t neither Bodenstein nor Gel tzei.ler was the true owner 
of the _business conducted under thej_r licenses; that they did not 
disclose thG interest of Martin Brandman and that their appli­
cations contained false statements as to the persons interested in 
the business. The conduct of Bodenstein and Geltzeiler was in 
clear violation of the Control Act. If the liquor industry is to 
be conti·olled, every precaution must bu tnkon to insure that 
licenses are held not by "frontsn but only by tho real owners of 
the businesses conducted under tho liconses. There must be a 
finding of guilty on each of the ch~rgcsprefcrred against Boden­
stein and Geltzeiler respectivelyo Tho remaining question to be 
considered is the extent of the penalty to be imposed. 

Bach of thG li6ensees denies intentional wrongdoing 
and there is some evidence to this cff::.:::ct. Bodenstein volU:ntnrily 
came to the 'offices of tho Department and dtslcosed the true 
facts V\ri th respect to the mC:tnagor.1ent of Vvnnar.msse:~ Gardens. Similar­
ly, Geltzeiler freely answerod· questlons submitted by the Depart­
ment is agen.~s during their investigation of the natter. Each 
licensee ha~ tendered his license· for surrender and does not 
intend to ap.ply for a further llcenso under the? Control Act. 
Bodenstein desir0s, to continue er::tployrxmt w].th a reputable whole­
sale licensee and Ueitzeiler assE:rt~ that he will seGk employment 
with o. rGputablo retail liccnseoo Each states that he is the 
sole support of Ct fanily and has no independent financial resources. 

Pending further investigation and consideration of 
these facts, decision will be reserved on the question of whethe·r 
the licenses should be revoked with the consequent statutory dis­
qualification for a period of two (2) yearso In tho neantime and 
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pending final deterraination the licenses will be considered 
o..s lB.ving been surrendered and in vic;v.r of the fincUngs heroin 
th(:~ Township Conni ttee vJill be directed to forfeit the une~:rned 

.Portions of the license feos paido 

The testinony establishes thnt Mary E. Griffin, the 
owner of tho licensed premises, wns entirely innocent nnd 
had no connection with any of the viol.:::i.tions diseussed abovo. 
None of the persons involved directly or indirectly in the 
licenses here considered will be interested in etnvwise in thG 
future nanagcrn.ent of vVo.nmJassa Gardens" Under th~se circULJ.-
·stances, the preniscs should not be disqualified, regardless 
of the ultimate deterninntion on the issue rescrvodo 

An order will be entered in accordance with these 
Conclusions. 

Do FREDERICK BURNETTq 
Conoissioner · 

By~ Nathan Lo JQCObs 
Dated~ August 30, 1935 . Chief Doputy_Coonissioner 

llo LICENSEES - EMPLOYEES - FAILURE TO OBTAIN A LICENSE DISTINGUISHED 
FROM FAILURE TO QUALIFY AS A LICENSEE 

Mr. George Bnrone, 
245 Union Avunu2, 
PntE~rson, No ~f. 

My dear Mr. -ria~one: 

Oct:.Jbsr 1, 1935. 

I ho. ve yours of Septcmbc-r 24th, by- which you in­
quire in view of the· decision r:.mdo on y'"rn.r · appE::al fron tho 
refusal of the City of Paterson to grant you o. license .for 
preoises kn~wn as the Four Towers, now Rex To~ers (Bulletin 
86, i teD 5), v,;he thE)r you nay work there or run tlH_~ 
restaurnnto 

Ths.t decisicm upheld tho o.ction of the najority 
of the Paterson Aldc:ruen who ·voted ago..inst your -~lpplication as 
reasonable. Their decision was therefore affirocd. Th2t wns 
ns far cs it wcnto It wns hold that tho private locked towers 
where liquor VHlS served, afforded opportunity and i:c.rmni ty 
difficult for those scuking neurotic excitancnt to overlook 
and hence it was an exercise of reasonable discretion on the 
po.rt of the tllderocn in deternining that the public interest 
required that places whore liquor was sold be open to public 
viewo They also justified their refusal by reference to your 
police record nnd the fact tho.t you had.been found guilty of 
violating the local screen regulation and sentence was sus­
pendecL 

Your present questions were not involved in that 
decision and therefore arc still openo 

The Control HctJ 0 ec. 23, providc~s~ "No perf}On who 
would fail to qualffy as a licensoe ..• ooShall be knowingly 
enployed by ()I' connected in any business cnpaci.ty who.tsoever 
with the liconseeon It do8s not so.y thnt 2 person who fails 
to obtain o. license sh~ll nut be ooployodo ~hero is a vas~ 
difference between failure to obtain a license and failure to 
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qualify as a licenseeo 

Assuming yo.ur proper age, residence and citizenship 
the real question involved is your qualification under SecB 22, 
which prescribes that no license of any class shall be issued 
to any person who has been convicted of a crime involving moral 
turpltude or has committed two or more violations of this Acto 
The police record above mentioned shows that_ you were convicted 
in 1931 of assault and battery, but that sentence was suspended 
and that th-:=j facts surrounding the commission of the offens.e 
indicate that it did not involve moral· turpitudeo There was 
also a charge made agaitist you in 1926 of 2nother assault, but 
the record shows that that was nolle prosseda Tho~e is nothing 
in the rGcord which shows that you ric~ve comrni tted nny violations 
of the Alcoholic Beverage Control Act. 

Consequontly, so far as the record shows, there is 
nothing to prevent your working at Rex Towers or rw1ning the 
restaur2nt thereof. 

Very truly yours, 
Do FREDERICK BURNETT 

Cammi ~3 s ioner 

l2o APPELLATE DECISIONS - MALONE v. BORDENTOWN 

WILLIAM J. MALONE, ) 
Appello.nt, 

-vs- ) 

) TOWNSHIP COMMITTEE OF THE 
TOWNSHIP OF BORDENTOWN 
(BURLINGTON COUNTY), 

. ) 
Respondento 

) 

ON APPEAL 
CONCLUSIONS 

James V. Herron, Esq., ~ttorney for Appcllanto 
Frank J. Backes, Esq., Attornoy for Respondent. 

BY THE COMMISSIONER~ 

An .J.pplica tion by appellant for 8. pleno.ry retoJ.l consumption 
license for premises located on tho northerly sidG_ of tho Borden­
town-Crosswicks Road· in the Township of Bordentown was dcmiod, and 
hence this appealo 

An o.nsw<:~r wo.s filed by r(:spondc~nt setting forth th.'..lt the li­
cense WJ.S denied beco,l1So of improper conduct by .'.lppellcmt under a 
license held by him during the previous year, in Hamilton Town­
ship. If substantiated, this reo.son would bo a sufficient cause 
for denial. MacGrath vs. Haddon, Bulletin f/44:, item 9 .. 

At the hearing of the appeal, respondent f2ilod to appear. 
Appellant denied oach and every clw.rge of misconduct, and his 
testimony was corroborated by his wife and another witness. 

Since the hE.::aring of tho o.ppoc~l, respond0nt has stated in 
writing that its objection to the issuance of the license has been 
wi thdrnvm. 

Appell:::mt has complied with o.11 the statutory requirements 
requisite to the granting of a license. Nothing u.ppoo..rs bc.;foro me 
agldnst his charo.ctor or conduct. 

The 'l.Ction of responden~-- is ~ever sod. , , ,_ , . . If-: 
. / \._ / ' , I I ' I 7 6 ----; 

~J~y St~il:l Ubm~~_; -fv f' Liv,. I\ \.-t1 i M · 

Commissioner 


