John H. Lyo n, Printer, Jersey City.

Hu Jersey Govt of Ervorsu1 A pis,

Charles F. Maryott, appellant, \

an<® f Appeal.
George H Benton and Alfred Mills,i State Ofthe case.

administrators of George Gage, de-1

ceased, respondents. )

BILL, Filed August 27, 1867.

1o his honor, Abraham 0. Zahrishie, Chancellor o f the State
of Few Jersey.

Humbly complaining, sbowetli unto your honor your ora-
ta, George H. Benton, of the city of Philadelphia, in the
oourty of Philadelphia, and state of Pennsylvania, that on
aabout the twentieth day of November, in the year one
thousand eight hundred and sixty-six, Charles F. Maryott,
of the township of Boxbury, in the county of Morris, and
gate of New dJersey, became and was justly indebted unto
your orator in the sum of six thousand dollars ; and being so
indebted, the said Charles F. Maryott in order to secure the
payment of the said sum of money, with interest, did indorse
toyour orator, a certain promissory note in writing, bearing
date the same day and year last aforesaid, made by one John
H. Jacobs for the sum of six thousand dollars, payable four
nonths after the date thereof, to the order of the said Charles
F. Maryott, for value received, at the Butchers and Dro-
vas Bank of the city of New York, which said promissory
Qte neither the said John M. Jacobs, nor the said Charles

#aryott, nor any other person or persons did or would
P* although the same was presented to the said Butchers
andDrovers Bank for payment, and payment thereo”de-
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manded on the day when the same became due, whereof the
said Charles F. Maryott had due notice.

And your orator further shows that the said Charles F
Maryott, in order to secure the payment of the said sumof
money above mentioned, together with the interest which
should accrue or become due thereon, executed and delivered
unto your orator a certain indenture of mortgage, bearing
date the twelfth day of January, eighteen hundred and sixty-
seven, made by the said Charles F. Maryott of the first part,
and your orator of the second part; in and by which sad
indenture of mortgage the said party of the first part did
grant, bargain, sell, alien, release, enfeoff, convey, and con-
firm unto your orator, said party of the second part, his heirs
and assigns, all the following described parcel of land and
premises situate, lying and being in the township of Kox-
bury, in the county of Morris, and state of New dJersey,
being called “ the Mountain Pond lot,” and beginning at a
sharp rock at the north-west corner of the tract; thence (1)
south fifty-nine degrees east, seven chains to a heap of

20 stones; thence (2) north seventy-seven degrees east, ten
chains to a heap of stones; thence (3) north fifty degrees
east, sixteen chains to a large rock ; thence (4) north thirty-
five degrees and thirty minutes west, thirteen chains and
fifty links ; thence (5) north forty-three degrees west, twenty-
eight chains and forty links to the place of beginning; con-
taining thirty-six acres and thirty-eight hundredths of an
acre, being the same premises conveyed to the said Charles
F. Maryott by Ralph Cary and wife, by deed dated the ele-
venth day of October, 1866, and recorded in the clerk’s office

30 of said county of Morris in Book ¥ 6 of deeds, pages 53
&c. Together with all and singular the tenements, heredit-
aments, and appurtenances thereunto belonging or in any
wise appertaining, and the reversion and reversions, remain-
der and remainders, rents, issues, and profits thereof; and also
all the estate, right, title, interest, use, property, possession,
claim, and demand whatsoever, as well in law as in equity of
the party of the first part to the said indenture of mortgage,
and every part and parcel thereof, with the appurtenances,
to have and to hold the therein above granted and descri e

40 premises, with the appurtenances, unto your orator the sa
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ptyof the second part, his heirs and assigns, to his and
tharown proper use, benefit, and behoof for ever ; provided
avays and the said indenture of mortgage was therein de-
daredto be upon this express condition, that if the said party
dthefirst part to the said indenture of mortgage, his heirs,
executars, or administrators, should well and truly pay, or
caeto be paid unto your orator, his certain attorney or at-
tareys executors, administrators, or assigns, the said sum
o money mentioned in said promissory note with the inter-
atthereof, at the time and in the manner mentioned in the
sng, according to the true intent and meaning thereof, that
thnthe said indenture of mortgage, and the estate thereby
grarted, should cease, determine, and from thenceforth be
ndl and void.

And your orator further shows that after the execution of
thesaid indenture of mortgage, the same was in due form of
law acknowledged by the said Charles F. Maryott before
Tinothy P. Ranney, Esq., a master in chancery of said
gateof New Jersey, and duly recorded in the office of the
derkin and for the said county of Morris, in Book M 2 of
nortgages, page 96, on the nineteenth day of January, in
theyear one thousand eight hundred and sixty-seven, as by
t ecertificate of the clerk of the said county, endorsed on the
& indenture of mortgage, more fully appears, and to which
yourorator, for greater certainty, begs leave to refer, if it be
necessary so to do.

nd your orator further shows, that on or about the first
“ayof February in the year last aforesaid, the said Charles

* aryott being indebted to your orator in the further sum
n nire thousand dollars, did, in order to secure the payment

with interest, execute and deliver to your orator

er mortgage thereon and on other premises, which last
J*»ned money, with interest, is due and owing though
bv Jour (rator, in addition to the money secured

AS ﬁst above described mortéa%.

fA r°rator “urt*er shows, that on or about the third
Mot UMBY *n Jear aforesaid, the said Charles F.
rfiss i,execu’e one Lemuel Brown a mortgage on pre-
Faaa 6N e em”race(®  whole or in part in your
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three thousand dollars, or some other sum, by virtue whereof
the said Lemuel Brown claims to have some lien on the said
mortgaged premises or a.part thereof; hut whether the last
mentioned mortgage embraces any part of the premises in-
cluded in the said mortgages of your orator he is unable to
ascertain ; but he expressly charges that if a lien at all
thereon it is subsequent to the mortgages of your orator.

And your orator further shows that on or about the twen-
ty-fifth day of September, eighteen hundred and sixty-six,

10 one George Gage caused to be docketed in the court of com
mon pleas of the county of Morris, a judgment for the sum
of eighty dollars and sixteen cents, more or less, theretofore
obtained by lien against the said Charles F. Maryott in the
court for the trial of small causes of said county of Morris,
by virtue whereof the said George Gage'may claim to have
some lien upon the said mortgaged premises.

And your orator further shows that all principal noney
mentioned in the said note or obligation and secured thereby
and by the said deed of mortgage, with large arrears of i

20 terest, still remains due and owing to your orator, no part
thereof having been paid to your orator so that your orator
has been greatly delayed and disappointed in the receipt of
the said moneys, by means of which said several premises
the said deed of mortgage, and the estate thereby mortgaged
as aforesaid, have become absolute in your orator and his
heirs ; and your orator further shows that the said Charles
F. Maryott, since the execution of your orator, said mort-
gage has possessed and enjoyed, and that he does still pos
sess and enjoy the said mortgaged premises, with the appur

30 tenances, and that he has always received and still does re
ceive, the rents, issues and profits thereof; and your orator
further shows and expressly charges that the said nmortgage®
premises are a slender and scanty security for the PaJm
of the said principal and interest moneys so due to your aa
tor as aforesaid, and that he or some other person or P®"0*
for him have frequently and in a friendly manner, aPPie
the said Charles F. Maryott, Lemuel Brown, and (W
Gage, defendants hereto, or one of them, and
them, or one of them, to pay and discharge the sai P*

40 cipal and interest moneys so due to your orator on tie
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mteor obligation and deed of mortgage hereinbefore men-
tioed and set forth ; and your orator well hoped that they
would have complied with such reasonable requests, of your
aatar and would have paid to him the said principal and in-
terest moneys so as aforesaid due to your orator on the said
mteor obligation and deed of mortgage, as in equity and
gnd conscience they ought to have done ; but now so it is?
nayit please your honor, that the said defendants, combin-
irgand confederating together, and to and with divers other
pasas, at present unknown to your orator, but whose
ranes when discovered, he prays may be inserted herein,
with proper and apt words to charge them as parties defend-
at hereto, and contriving how to injure and aggrieve your
aator in the premises, and to defraud him of the said prin-
dpal and interest moneys, so as aforesaid due to your orator
athesaid bond or obligation and deed of mortgage herein-
before mentioned, sometimes give out and pretend, that al
though your orator’s estate in the said mortgaged premises
may have become absolute at law, yet that your orator can-
ot dispose of the same to any purchaser in any manner, and
that the same will be subject to an equity of redemption;
and at other times the said confederates pretend that the
said mortgaged premises are charged or chargeable with
aher encumbrances than the said judgment prior to your
arator's said mortgage, but when and to whom given, and
for what consideration, they refuse to discover; whereas your
arator charges and insists that if any such pretended encum-
brances do exist, they are fraudulent and void, and given for
mgood or valuable consideration, or are paid and satisfied,
andkept on foot by fraud, to injure and aggrieve your ora*
for and ought to be delivered up to be cancelled, or declared
tobe of no effect against your orator who had no notice of any
such pretended encumbrances; all which actings and doings
°f the said defendants and their confederates are contrary
tn equity and good conscience, and tend to the manifest
wiong, injury and oppression of your orator ; in tender
consideration whereof, and for as much as your orator has
mtacomplete and safe remedy in the premises at and by
the strict rules of the common law, nor can foreclose the
equity of redemption of the said mortgaged premises, or
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safely sell the same for the payment and satisfaction of the
said principal and interest moneys so as aforesaid due to
your orator on said note and obligation and deed of nut-
gage without the aid and decree of this honorable court.
To the end, therefore, that the said defendants and thar
confederates, when discovered may, upon their several andre-
spective corporal oaths, true, full and perfect answers nake
to all and singular the premises, as fully and particularly s
if the same were here again repeated, and they and each of
10 them thereto particularly interrogated according to the best
of their respective knowledge, information, remembrance
and belief; and that the said defendants, or some oneof
them, may be decreed to pay to your orator the said princ-
pal sum so due to him on the said note or obligation and
deed of mortgage hereinbefore mentioned and set forth, and
all the interest money now due and to grow due thereon,
together with all your orator’s costs and charges in this be-
half sustained, by a short day to be appointed by this hon-
orable court; and in default thereof that the said defendants,
20 and each ot them and all persons claiming or to claim under
them, or any or either of them, may be foreclosed of and
from all equity of redemption or claim of, in and to the sad
mortgaged premises, and every part and parcel thereof, with
the appurtenances, and may deliver over unto your orator
all deeds, demises and writings whatever relating to or con-
cerning the same, or that all and singular the said mort-
gaged premises, with the appurtenances may, by the arder
and decree of this.honorable court, be sold and out of the
moneys arising from the sale thereof, your orator maybe
30 paid the full amount of the said principal sum of money so
due to your orator on the said note or obligation and deed
of mortgage as aforesaid, and all the interest now due and to
grow due thereon, together with all your orator’s costs and
charges in this behalf sustained; and that your orator may
have such further and other relief in the premises as to your
honor may seem meet and shall be agreeable to equity and
good conscience may it please your honor, the premises.con-
sidered, to grant unto your orator a writ or writs ot sub
poena, issuing out of and under the seal of this honorab e
40 court, to be directed to the said Charles F. Maryott, Lenue



f.

Bown and George Gage, therein and thereby commanding
themand each of them, on a certain day and under a cer-
tanpenalty, therein to be inserted, to he and appear before
yarhonor in this honorable court, then and there to an-
sver all and singular the said premises, and to stand to,
dakby, and perform such order and decree therein as to
yarhonor shall seem meet and shall be agreeable to equity
adgood conscience. And yoitr orator, as in duty bound?
wil ever pray, &c.
JOHN W. TAYLOR,
Solicitor and o f counsel with complainant.

Atrue copy,

B. Gummere, Cleric.

Treanswer of Charles F. Maryott, one o f the defendants, to
thehill of complaint o f George H. Renton, complainant.

This defendant now and at .all times hereafter, saving and
resarving to himself all manner of benefit and advantage of
exoeption to the many errors and insufficiencies in the com-
panart’s said bill of complaint contained for answer thereto
aunto so much and such parts thereof as this defendant is
advisadis material for him to make answer unto, he admits
t aton or about the twentieth day of November, eighteen

undred and sixty-six he did endorse and deliver unto the
&id complainant, the note made by one John M. Jacobs
Mertioned and described in the complainant’s bill of com-
Paut, and that in order to secure the payment of said note,

& er with the interest which should accrue or become

ereon, he did execute and deliver unto the complain-

te indenture of mortgage in the complainant’s hill of
mentioned and described as bearing date the

and tB~  Of Januai7’ eighteen hundred and sixty-seven ;
~Mendant further says that the said note was so en-

uud delivered to the complainant on the day and
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year last aforesaid; that at the time of the giving of the sad
mortgage and note the said complainant in consideration
therefor, gave to this defendant the sum of five thousand
dollars in money, and also assigned to this defendant six
hundred and twenty-five shares of the stock of the Golden
Gate of Montana Mining Company, representing at the
time to this defendant that said stock was worth at that
time the sum of twelve hundred and eighty-four dollars
and that he had paid one year previous to that time for the
said stock one thousand dollars in cash ; that this defendant
believing at the time that the representations of the sad
complainant so as aforesaid made to this defendant as to the
value of the said stock were true, received of the said com
plainant the sum of five thousand dollars in cash and the
said stock and passed to the said complainant, the said John
M Jacobs’ note, and gave to him the said mortgage as col-
lateral security for said note ; that this defendant but for
such representations so as aforesaid made by the complain
ant as to the value of said stock, would not have {eceive
the same from the said complainant for said note ; that t i&
defendant since receiving the said stock, and after the giving
of the said mortgage in the said bill of complaint first men
tioned, to wit: on or about the fifteenth day of February,
eighteen hundred and sixty-seven, this defendant ascertain *
that the said stock wras of no value and could not be 1S
of for anything 5 and this defendant therefore charges i

be true, as he verily believes, that the said stock never waso
any real value ; and he further charges it to be true an
believes that at the time the complainant passed to im *
said stock the same was of no value and worthless , an *
verily believes it to be true, and therefore charges i

true, that at the time the complainant represente o *
defendant that the said stock was good as aforesaid
complainant well knew that the said stock was . Q
and of no value, and he therefore charges that ¢t dco *
ant falsely and fraudulently assigned and passe Q
said stock as if the value of at least one thousand doua , rf
consideration of the said Jacobs’ note, an _gdl
said mortgage ; that this defendant now a? 6 gasggned
or certificate thereof in the same manner as i



9

hythe complainant to this defendant in his possession, and
isready and willing and always has been ready and willing
todeliver up the same to the complainant, upon being cred-
ited by the complainant the amount allowed by. the
defendant to the complainant for the value ol the same
a# the time it was passed by the complainant to the
deferdart, and has offered the said stock hack to
e complainant on such terms after this defendant
asataned as aforesaid that it was worthless, hut
the complainant refused to take the same back on any
tarss whatever, or to allow this defendant five hundred dol-
lasfor the same, as he, defendant, offered to take of com-
pamart for the same ; and this defendant in further answer-
rgsays, that subsequent to the passing of said note to the
complainant and the giving of the said mortgage to secure
tresane, and on or about the first day of February, eighteen,
hundred and sixty-seven, this defendant being desirous to
rase more money to carry on his business applied to the
complainant to loan him the further sum of nine thousand
dollars; that this defendant wanted to raise said money for
the purpose of purchasing four other tracts of land contain-
g as the defendant believed, large deposits of iron ore and
limestone, and so informed the complainant at the time;
thet the complainant before this at the request oi the defend-
athad been upon said lands with defendant and examined
thesarre and became satisfied with the defendant that there
wae valuable mineral deposits in the same, and that the
sadlands were of great value and could be purchased at a
murhless price than their real value; that in consideration
thet the defendant would purchase said lands with the said
me thousand dollars or such part thereofas might be neces-
sary for that purpose, and would give complainant an inter-
et in the said land and in other certain lands owned by de-
endart, he, the complainant, then and there agreed with
defendant to loan him the further sum of nine thousand
dlars to secure which, together with the first sum of six
t ousand dollars so as aforesaid obtained on John M. Jacobs’
rPte this defendant was to execute and deliver a bond and
nortgage to the complainant for the sum of fifteen thousand
°fers, to be dated on or. about the first day of February,
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eighteen hundred and sixty-seven, payable in one yem,
without interest, and which mortgage in the first place
should cover the lands only mentioned and described inthe
first mentioned mortgage, and also another tract ofland
then owned by defendant of about ninety-two acres of land;
and that after this defendant should purchase the four other
tracts of land with the said nine thousand dollars so tobe
loaned to defendant, then this defendant was further to
secure the said sum of fifteen thousand dollars by mortgage
upon the said tracts of land so to be purchased; that upon
executing the said mortgage for fifteen thousand dollars;
that the first mortgage of six thousand dollars was tole
null and void and cancelled of record ; that in pursuance of
such agreement the complainant wrote to his lawyer, M.
Ranney, of Newark, the following paper, which was duly
signed by the complainant and the defendant, to wit:

Mr. Ranne y:

I have arranged with Mr. Maryott to loan
him nine thousand dollars, for which he is to make ne a
bond and mortgage for fifteen thousand dollars, payable in
one year, without interest. This mortgage is to secure the
$9000 I now loan him, and also a note I took from him
made by Mr. Jacobs of New York, fo»' six thousand dollars;
to secure which, you draw a mortgage upon one piece of
property, now to be mortgaged, for $1500)0. Mr. Maryott is
also to purchase, with the money I now loan him, four other
pieces of property, at a cost of about five thousand dollars,
which he is also to mortgage to secure the $15,000. IfJa
cobs pays his note when due and I hold the money, thent e
mortgage will be reduced to nine thousand dollars, lesst e
interest on the $6,000 Jacobs’ note, from the time it is pa*
to the end of the year, at seven per cent, per annum,

deeds left are four in number.
Geo. H. Renton.

1867, Feb. 5th. , Correct, Chas. F. Makyott.

I want you to see that the titles are all correct, and t

deeds properly drawn.
Geo. H. Renton.
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That at the request of the complainant, this defendant
tokthe said agreements to Mr. Ranney, and delivered the
smeto him, together with this defendant’s title deeds to the
popety to be mortgaged, including the ninety-two acres,
the lot before mentioned, together with the abstract of
searcdher of said lands, and said Ranney was requested to
prepare said mortgage; that said Ranney advised, in order
tosawe the revenue stamps, that instead of drawing the
nmotgage for fifteen thousand dollars, the same should be
dewan for nine thousand dollars, and the original mortgage
atsix thousand dollars so as aforesaid given to secure Jacobs’
e should remain as it Was, with the understanding and
agreenrent that the time for its payment should be extended
tothe same length of time that the fifteen thousand dollars
mortgage had to run, and that no part or portion should be
payaddle until the expiration of the time mentioned in the
nrethousand dollars mortgage ; that he, Ranney, would in-
fomthe complainant that this was the best way, under the
creunstances, to complete the business ; that this defendant
aoeded to the proposition, and the said Ranney thereupon
prepared the mortgage of nine thousand dollars mentioned
adreferred to in the said complainant’s bill of complaint j
adthis defendant executed and delivered the same to Mr.
Ranney; that on the same day this defendant and complain-
atmet at the office of said Ranney for the purpose of closing

the said business, and the papers were read over and ex-
plained to complainant and the complainant approved of the
nmaner in which the papers had been drawn, and paid to the
defendant on account of the said nine thousand dollars mort-
ice his check for twenty-eight hundred and forty one dol-
a>ard a revenue stamp of nine dollars, which, together
with one hundred and fifty dollars, before then paid by com-
Pamant to defendant, made the sum of three thousand dol-
asg which is the only amount ever paid by complainant or
Raaved by defendant on account of said nine thousand dol-

, nortgage, and he therefore charges that no greater sum

three thousand dollars has ever been advanced upon the

1 e thousand dollars mortgage by the complainant or
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And this defendant, in further answering, says: that &
the time of the giving of said check, it was understood axl
agreed by and between the complainant and defendant, thet 1
the complainant should pay to the defendant the balance of T
six thousand dollars due him on the nine thousand ddlas
mortgage on the following Friday thereafter, being of te
same week, and that the nine thousand dollars nortgage
should, in the meantime, remain in the hands and possession
of said Ranney until the same should be paid; that n

10 pursuance of such understanding, this defendant, on the
said following Friday, called upon the said Ranney for sad
money, and said Ranney informed defendant the com
plainant had gone to Philadelphia and had not left the
money, nor a certified check with him for defendant,
and that the defendant had better call when complainant
returned ; that in a few days thereafter defendant did again
call and saw the complainant and told him that this defend-
ant had purchased a portion of said lands, and had bar-
gained for the balance of the lands mentioned in said agree-

20 naent, and wanted the balance of the money on the sad
nine thousand dollars mortgage, in order to pay for sad
lands and complete the purchase therefor; that the com,
plainant thereupon declined to pay any more money to the
defendant on said mortgage, saying in substance as near as
defendant can now recollect, that he had met with heavy
losses and had to pay large amounts where he had not ex-
pected and could not go any further with defendant; that
this defendant thereupon told complainant that he mst
have the money or it would be a great damage to him, an

30 the complainant thereupon replied in effect that he cou
not let defendant have any more money on said mortgag,
if they both lost every thing they had in said lands; t a
this defendant called several times thereafter upon the com
plainant for said money, but the complainant refuse
give any: and this defendant in further answering saJ
that he believes that the bond and mortgage of nine
dollars is now in the hands and possession of said O P »
ant, and that the same was improperly obtained y
from the clerk of Mr. Ranney during the absence 0

40 Ranney from his office; that he has so been informs
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thesaid Ranney and believes it to be true, and therefore
darsit to be true. t ~

And this defendant in further answering says, that finding
thet the said complainant absolutely refused to carry out the
agreemart and advance the balance due on the said nine
thosand dollars  mortgage, and that this defendant would
kegreatly, embarrassed in closing his agreements lor the
puchase of said lands, and that if lie failed to purchase t le
sneit would be to his great pecuniary disadvantage and
ijury; called upon the complainant and requested that it he
wadd not advance the balance of the money due on the nine
thousand dollar mortgage then that he should reduce the
smeto the sum of three thousand dollars, the actual amount
advarced by the complainant therein, in order that the de-
fendert might raise the money that he wanted from some
aherperson on the lands and premises mentioned in sai
nortgage and thereupon complete the purchase for sai
lands but the complainant thereupon refused to make any
alterations in the papers whatsoever or to furnish any moie
norey on said mortgage; and this defendant was theiefore
unable to purchase said lands and was thereby as the-defend-
artalleges, greatly injured by the complainant sfailing to ful-
fill Irs said agreement with this defendant, and has been there-
by damaged to a much greater amount, as he believes, than
the amount of money advanced by the said complainant to
this defendant on the said Jacobs’ note and the nine thou-
sard dollar mortgage, and this defendant therefore piays
thet all proceedings-in this court or elsewhere for the collec-
tian of either of the said mortgages may by the order and
decree of this honorable court be stayed and this bill dis-
missed; and that this defendant may have such other and
further relief in the premises as the nature and circumstan-
asof the case mav require and as may be agreeable to
equity and good conscience; and he further prays that if
jour honor should be of opinion, under the circumstances of
thiscase that any thing should be collected on the said
nortgage given to secure this said Jacobs’ note or the nine
thousand dollar mortgage in this suit then that an account
may be taken to ascertain what may be due thereon, and

thet the stock so fraudulently assigned and delivered to this
4
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defendant by the complainant as aforesaid may be deducted
from such amount upon this defendant’s delivering up the
certificate of said stock to the complainant or assigning the
said stock to complainant, if it be necessary so to do, which
this defendant hereby tenders himself ready and willing to
do, and which he alleges he has always been ready and will-
ing to do.

And this defendant denies all and all manner of unlawful
combination and confederacies wherewith he is by said hill
charged, without this that there is any matter or thingin
said bill contained, matured or necessary for this defendant
to make answer to and not herein and not hereby well and
sufficiently answered, confessed, avoided or denied is true to
the knowledge or belief of this defendant, all which matters
and things this defendant is always ready and willing to
aver, maintain and prove as this honorable court shall direct,
and humbly prays to be dismissed hence with his costs and
charges in this behalf most wrongfully sustained.

AUGUSTUS W. BELL,
Solicitor, dec., defendant.
ARAM G. SAYRE,
O f counsel with defendant.

State of New Jersey, Morris County, ss.

Charles F. Maryott, defendant above named, being duly
sworn on his oath, deposes and says that the facts, matters
and things in this answer contained, so far as they relate to
the acts and deeds of deponent are true and so far as they
relate to the acts and deeds of others he believes them to

be true.
Charles F. Maryott.

Sworn and subscribed to before me, November 23, A

D., 1867.
John S Ue Hart,

Master in Chancery of IN-

To which complainant filed a general replication.
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IN CHANCERY OF NEW JERSEY!

Between \%

Geor g¢ H. Renton, complainant, #
and \ OnBill, dbc.

Charles F Maryott, and Others, AN
defendants. /

Examination o f witnesses and taking of proofin the above
stated cause before Staats S. Morris, one of the Master's
and Examiners o f the Court of Chancery,pursuant to the
notice hereunto annexed, commencing on the second day o f
January, A. B., 1868, at the office o f said Master.

Present, John W. Taylor, Esq., of counsel with complain-
at, and Augustus W. Bell, Esq., of counsel with defend-
at.

Complainant’s counsel here offers in evidence the follow-
frg papers, and requests that the same be marked Exhibits 10
mithe cause.

1 Anote made by John M. Jacobs for $6,000, dated New-
York, November 20, 1866, at four months, payable to
the order of Charles F. Maryott, at the Butchers and
Drovers’ Bank. Endorsed, Charles F. Maryott, Edwin
Ross, George H. Renton, which I have marked Ex-
hibit No. 1, for complainant.

*A deed of mortgage, dated January 12, 1867, and made
by Charles F. Maryott, to the said George H. Renton,
an given t° secure the payment of the said note, Ex-20
J ? ~°' Ij which mortgage I have numbered Exhibit

] Pr complainant.
hond made by Charles F. Maryott to George H. Ren-
on, dated February 1, 1867, penal sum of $18,000
conditioned to pay $9,000, which I have marked Exhibit
~o- 3, for complainant.
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4. Mortgage made by Charles F. Maryott, to George H
Kenton, given to secure the bond marked ExhibitN
3, above which I have marked Exhibit No. 4, foran
plainant.

The counsel for the complainant here admits that thee
thousand dollars only has been advanced by the conplainant
to the defendant on the bond and mortgage, Exhibits M
3 and No. 4, for complainant, and make no dam fr
principal as secured thereby beyond said sum of $3,000.

S. S. Morr is,

10 Master in Cancery.
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IN CHANCERY OF NEW JERSEY.

Between
George H Renton, COmplainant,

and

Charles F Maryott, and others,

defendants.

Examinations and depositions of witnesses on the part of
the defendant in the above stated cause, taken before me,
Theodore Frelinghuysen, @ master and examinerin said
court, at my office in the city of Newark, New Jersey, on
this 8th day of April, A. D., 1868, in the presence of
John W. Taylor, Esquire, solicitor of the complainant,

and C E. Scofield, Esquire, solicitor o f the defendant, due
notice admitted.

Theodore Frelinghuysen,
Master in Chancery.

Charles F. Maryott, being duly sworn according to law
an his oath saith :

In 1807, about January, I think about the 7th, I wanted
aloan on some property I had in Roxbury township, Morris
oounty, New Jersey; I spoke to Edwin Ross, of Morristown,

I he asked me how much I wanted, I told him fifteen
thousand dollars; Mr. Ross gave me an introduction to Mr.
GCeorge H. Renton the complainant; I talked with Mr. Ren-
o, lie'gave me five thousand dollars in money, he gave me

hundred and twenty-five shares of the stock of the Golden
ate of Montana Mining Company, which he said he paid
°ae thousand dollars cash for the year before, and it was
wath twelve hundred and eighty-four dollars; I took that
8°ck for one thousand dollars, the same as he paid, and I
executed and delivered to him this mortgage now shown to
IIBaﬁ%marked Exhibit No. 2, on part of complainant by S.

%

10

20
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S. Morris, Master in Chancery of New Jersey; I endorseda
note of one John M. Jacobs of New York ; this mortgage!
gave to secure the payment of that note which had for
months to run from date for six thousand dollars; afterwards
I called to see Mr. Renton, about the fourteenth of January,
1867, about a further loan ; he said he would see and agreed
to meet me up at my place that week ; he did go up andI
met him at Morristown; Mr. Renton and myself went wp
and examined the property, I think it was the 19th of la
10 ary, A. D. 1867, in the eight o’clock train from New York,
we went from Morristown to my place, we went up both of
us together, went all over the property, looked atit, and on
that property there had been two shafts commenced far
taking out iron ore, and there had been taken out from those
shafts about two hundred tons of iron ore which then layon
the ground ; we looked at the ore and examined the place
and Mr. Renton agreed that it could be all used with ad
vantage in the furnace; thereupon he agreed to loan ne
fifteen thousand dollars on that property, and I was to pur-
20 chase four other pieces of property with that fifteen thousand
dollars at the cost of about five thousand dollars, and M.
Renton was to give me the aforesaid note of John M. Jacobs
and to cancel the first mortgage of six thousand dollars,
marked Exhibit No. 2, as aforesaid, and to give me the bal-
ance, nine thousand dollars without interest, one year from
date, making $15,000 without interest; he was to give ne
up the note just as it stood and the first mortgage, and let
me have nine thousand dollars in addition thereto and take
a mortgage on that property for fifteen thousand dollars
30 without interest for one year, and with the balance of that
money he was to give to me I was to purchase four other
pieces of property at the cost of about five thousand dollars,
and after I had purchased the other pieces of property he was
to furnish to me a further sum of money of about sixty-five
thousand dollars with the fifteen thousand dollars, he was to
furnish as aforesaid without interest, to erect a blast furnace
on the aforesaid described property; we then started, came
over this way towards the depot to look at the other proper y
I was to purchase; we looked at the property, and I waa e
40 him to go down the hill towards the house and see w ee
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another vein of iron ore cropped out of tlie ground ; he went
over the top of the hill a little and sat down and said he was
tootired to go down there, and waited for me to go down
adget a piece of the out croppings of the vein of iron ore,
and] returned to him with a piece containing iron and also
asmell quantity of lead ; then we started for the Drakesville
depot, we got to the depot some fifteen minutes before the
crcane along; this was Saturday, the 19th day of Janu-
ay, A. D. 1867; Mr. Renton there left me at the depot, told
neto come down on Tuesday following to Newark, N. dJ.,
ad make my mortgage and he would give me the money;
Icare down, he had previously told me to go to Mr. Ran-
reysoffice, he lives in Broad street I think; Mr. Eanney
tdd me when I called at his office that Mr. Renton had not
retumed from Philadelphia yet, and told me to come down
aggn on Friday following in the same week; I came
down and saw Mr. Renton ; he told me he was not just
ready, I must wait a few days; I came down two or three
tines after that, I think the first of February, A. D. 1867,
it ves Mr. Renton went with me to Mr. Ranney’s office,
r. Ranney was absent; Mr. Renton said he had some bus-
nes to see to and we would write a note to Mr. Ranney
andboth sign it and I wait and instruct Mr. Ranny to make
emortgage for fifteen thousand dollars; he wrote this
pper I hold in my hand, marked exhibit A No. 1, on
pat of defendant ; I kept this paper with the four deeds I
tl; Dd~le searc”es  the above property, and waited un-
‘JMr. Ranney came in ; this was the first day of February,
* 9Jeighteen hundred and sixty-seven; Mr. Ranney ex-
mired the searches and the deeds and advised me to make
nortgage of nine thousand dollars instead of fifteen thou-
1 (* 1) and let the first mortgage stand just as it did,
8a ° 4e said I would save six dollars by revenue
JM H d he said he knew M, Renton very well, and he
“ouldeX* am to h*1l why it was done; by so doing we
~ dra8Ve a revenue sfamp of six dollars, and the trouble
hineepllt* & "escr'Pti°n the property over again, con*
MRm' Arst moi'tgage, on those conditions I consented ;
#tlet D°n Came "aek afterwards and told me that he eould

10

20

30

behave the money that day, that I would have to 40



come down again ; I think he gave me a check th*t day for
one hundred and fifty dollars, not positive about the day,
and told me to come down on the fifth of February and he
would give me the balance of the money on the nortgage?
and then put the mortgage on record; I came down thefilth
of February, Mr. Renton went with me to one masterin
chancery by the name of John Whitehead, and I acknowl-
edged the mortgage for nine thousand dollars, marked ex
hibit No. 4, on part of complainant by S. S. Morris, Fsr.,
10 master in chancery ; I took the mortgage, and went up into
.Mr. Ranney’s office; Mr. Renton, on going with me up to
Mr. Ranney’s office, said he could not give me but part of
the money to-day, but I would have to come down againl
said he could give me enough to make up three thousand
dollars, and we would leave the mortgage in Mr. Rannej s
hands till the following Tuesday, and then he would give ne
the balance, and then put the mortgage on record; I went
up with him to Mr. Ranney’s office, and left the mortgage
with Mr. Ranney on the fifth day of February, A. D., eigh
20 teen hundred and sixty-seven ; Mr. Renton then gave ne
his check on Newark City National Bank, I think it is, or
two thousand, eight hundred and forty-one dollars, and to
me not to use the check here, but take it to Morristown an
deposit it and he would have funds here to meet it by t e
time it got here, and he put a five dollar and two two
stamps on this mortgage, making nine dollars, an
with the one hundred and fifty dollars, made three t m
sand dollars, which is the whole amount I ever leceive o
said mortgage; I came down on the following Tues A
30 get the balance of this money ; I did not see Mi. Renton;
went to Ranney’s office and inquired if Mr. Renton
left the money or a certified check for the mortgagej *
Ranney said no he had not seen George ; and that e
be in Philadelphia, and that I had better come down 1
I did come down again the following Thursday a™ r" €f
I saw Mr. Renton in Broad street, Newark, N. > jilB]
him for the money; he said he had lost consi era
amount of money, and that he could not let me a
more money if we both lost all we had in that prop »
40 Morris county; I told him it would be more amag
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thanthe whole amount ot money I had had would be twice
over; that I had purchased a property and paid all to about
senhundred dollars then, and if I failed to pay ,tlie bal-
ance of seven hundred dollars I could not get the propeity
aall; he said he could not help it it 1lost all I had and he
It all he had too up there; then he started off; then I
wat to Mr. Ranney, and he told me that George had al
ready got the mortgage and put it on record, &c.; got it o
msclerk, while he, Mr. Ranney, was absent; Mr. Ranney
sadhe could not collect the whole amount of me. [Object-
adtoby Mr. Taylor.]

Isaw Mr. Renton two or three times again ; I told him
tte way I was situated; I got into it and I could not get
at without losing money; that there wkBre two or three
patties after the property ; that I had purchased and paid
dl for it excepting $700 to lease it; they wanted to lease
ae piece of 1t; I had to give up the property by not hav-
g $700 to pay the balance due by me thereon ; the other
property I purchased and hold it now ; the piece I had to
gwve up for want of $700 is now leased for $10,000 a year ;
lsawthe lease; Mr. Renton said lie could not help it, lie
oould not let me have any more money. [Objected to by
Hr. Taylor.]

This paper, marked exhibit A No. 1, on part of the de-
fendart, is in the hand writing of George H. Renton; 1
sawhim write it and sign it; I looked it over and signed it
the same time as correct; it was written the fifth of
February, I think the same day that Mr. Ranney came in
adwrote the mortgage; by the direction of this paper, I
dxit know but in the first part of my examination, I stated
thremortgage was drawn the first of February, but it was
doe the fifth of February, the same day it was acknowl-
edged; T have got a little confused about the day ; this pa-
pax; exhibit A No. 1, on part of defendant, was given to me

efore the mortgage was drawn ; this paper is offered in ev-
idence.

@ This paper says you were to purchase four other
Hexs of property, and you have said in }rour evidence you
“ere to purchase five pieces of property, how do explain
this- ~[Objected to by Mr. Taylor.]

10
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40
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A. T think I said four or five pieces. I had purchased
one, and I was to purchase four more.

Q. Did you ever give any one authority to deliver that
second mortgage ?

A. I did not until they had the money or a certified
check.

@. What was the value of that Golden Gate Montana
Co. mining stock ?

A. I could not find that it was worth anything ; there

10 was no market for it at any price.

Q. Has it or not always remained in your hands ready to
be delivered to Mr. Renton ? [Objected to by Mr. Taylor.]

A. It has; Mr. Renton agreed to take it when he waswp
and examined that property in Morris county and give ne
the money in place of it, and after we had completed
arrangements for that together in Morris county, each one
of us was to own one-half of all the property ; that was the
reason he agreed to loan me the money ; the mortgage was
made without interest.

20 Q- Why was this bond and mortgage for $9,000, exhibit
No. 2, on part of complainant drawn without interest?

A. Because Mr. Renton agreed to furnish the noney
without interest and go in partnership with me against the
lands and premises that I owned to the amount of sixty-
four or sixty-five thousand dollars, and then have one-hal
of the whole land and premises in equal with me for ny
rights, services and labor in aforesaid property.

Cross-examined by Mr. Taylor.

I don’t recollect of any one being present at the timeo

30 the alleged representation by Mr. Renton as to the value o
the Montana stock and the amount he paid for it; I did mo
consult some person as to the value of the said stock ,
suited Edwin Ross and a man by the name of Mr. Wee b,
by the request of Mr. Renton ; I don’t know why he re
ferred me to Mr. Weeks; he told me Mr. Weeks was
officer of the company and knew more about it “an
body else or something to that effect; there was some °
with me when I consulted Mr. Weeks; Mr. Ross was v
me; Edwin Ross and I think one or two others

40 there; I didn’t know who they were ; Mr. Ross went
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withme; Mr. Ross was not present when Mr. Renton told
neit was worth $1,284 ; I think it was in Broad street, near
Mudet street, that this representation was made to me by
M: Eenton in relation to the Montana stock ; he was going
tothe Life Insurance Company, Market street; we were
jutcoming from an office in Broad street when Mr. Ross
introduced me I recollect; I recollect now it was at the
Iife Insurance office in Market street that I was introduced
by M. Ross to Mr. Renton.

Q@ Are you sure that the representation in regard to the
vawe of the stock was made in Broad street near Market ?

A. Yes, one representation.

@ Where were the others made ?

A One was made in the car coming from New York to
Nevark

@ When was that made in the car ?

A. Afterwards, when I complained to Mr. Renton that
thestock was valueless ; I don’t recollect exactly, some few
days afterwards.

@ How many representations as to the value of the stock
were made before the stock was assigned ?

A. T think two.

@ When and where were they made ; state particularly ?

A. One as I stated here in Broad street, and the other
aearound in the office while we were standing at the desk
whaehe handed me the money, $5,000, for the note and
nmrtgage.

@ Was it before or after you had agreed to take the
godk and the $5,000 on the mortgage ?

A. Tt was before.

}O%Was it at the same time he was handing the money to

*No; he assigned the stock to me, then he went out and
%t the money for me and brought it in.
@ After or before the transfer of the stock %
It was before.
V- Was it after or before you consulted Mr. Weeks V

0 ~ was Noth after and before.
as the representation which you say he made in the

20

30
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Life Insurance office before or after you consulted with M
W eeks %

A. T think it was alter.

@. What did you learn from Mr. Weeks asto the valueof
that stock ?

A. 1 don’t recollect that I learned anything; the door
was open and there was considerable noise in the sue,
and I didn’t understand exactly what lie did say.

@. What impression did you get from Mr. Weeks asto
the value of the stock ?

A. I did not get any ; I called to see Mr. Weeks after-
wards when I was alone.

@. What did he say as to the value of the stock at any
interview you had with him ?

A. He said he did not know, being as he was President
of the Company that he ought to say anything about it, it
he said he had some of the stock ? He didn’t say whether
it was good or bad but referred me to the company’s office
in New York, to go there and inquire what it was worthy
this was after I got it.

@. Do you know what the stock was worth at the tuue1
was transferred to you ?

A. I don’t know'that it was worth anything; I 1nqu1red n
New York the same day I got it; after I got it.

Q. What did you conclude the stock was worth at t e
time you took it ? Mr. Kenton

A. When I took it I concluded from what = °
said it was worth, $1,000.

Q. Did you find out afterwards on the same
stock "was worthless ?

A. T did. 1.
@. When you negotiated for a loan upon the second

gage did you not agree to take six hundred and twen y
more shares for $1,000.

A. T did. ) il *itves
* Q. Why would you take it for athousand dollars 1

day that the

worthless ? j give
A. Because Mr. Renton agreed to take it bac ,
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nethe money in the place of it, after I got the money and
puachesed the other pieces of property.

@ Do you know whether Mr. Renton paid at the rate of
$1L,000for these six hundred and twenty-five shares or not ?

A Tdo not, but was told that he got the stock for the
lenof his name to the Company.

® Who told you ?

A A broker in Pine street, New York ; don’t recollect
hs name now ; this officer took it and went around to the
dfice of the Company ; I did go to the office of the Company 10
befoe and didn’t find anybody there, and afterwards this
hroker went.

@ Did Mr. Renton go to see this property more than
ae?

A. Not that I know o f; he may have been a dozen times,
hitnot that I know of.

@ When did he go to your knowledge ?

A. 1think the time I stated, the 19th of January.

@ What day of the week was it ?

A. T think it was Saturday.

e 2

Apnl8, 1868. Examination adjourned to April 9, 1868, °
a10dclock, a. m., at my office.

Theo. Feelinghuysen,
Master in Chancery.

Al 9, 1868. Met pursuant to adjournment. Present
A Pities.
Theo. Feelinghuysen,
Master in Chancery.

Jj “hat day of the month ?

0 wtink a”ou”*ie 1°th day of January, 1867.
wy? Ge " see on 'the day of his going 30

q » Morristown, N. J.
1Qthe cars ?

0 ®®was on the platform at the depot.

M Rinl ~°Uswear positively that it was on Saturda'
*««Moo went to look at the property I



10

i

26

A. 1 am not positive whether it was Friday or Saturday;
it is rily impression it was Saturday.

Q®. Are you positive that it was either Friday and Satur-
day ?

A. I tlinh I am ; I understood Mr. Renton to say that lie
left Newark in the early train and went to Morristown to
put the mortgage that had been made on record, and that
he had left the mortgage, that is the $6,000 mortgage, n
the clerk’s office to be recorded.

@. What leads you to think it was Friday or Saturday?

A. Because I thought it was the last of the week, and I
think Mr. Renton said it was too late to do anything thet
week.

@. Why do you think it was the last of the week ?

A. It is my impression it was the last of the week.

®. How did you get that impression ?

A. By the time of the week and the day of the month.

®@. What was the time of the week and the day of the
month.

A. I think it was Friday or Saturday, the 18th or 19th(t
January, 1867.

@. Why do you think that ?

A. Because I know it was about that time.

Q. How do you know it was about that time ?
A. By some of my private memorandums.

@. What private memorandums ?

A. My diary for one and bank book for another; I thln
that is all.

@. Have you your diary and bank book with you

A. T have one, my bank book, with me.

@. What is tthere in your bank book which guides yo
memory in this matter V s

A. A private memorandum of my own in my an

@. What is it; produce the bank book ?

A. I am mistaken as to having the bank book;
brought the wrong bank book. in

Q. Do you object to my seeing that bank booh n
your hand ?

A. 1 do.

@. Why ?
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~ Because I am advised by my counsel not to, because
itis irrevelent to the point in question

@ Why did you bring this book with you ?

A I carry it with me all the time.

@ When did you cease to carry the other one you refer

A About the time I commenced with this bank.
@ When was that ?
A Onthe 6th of February, 1867.
@ When did you last refer to the other bank book ? 10
d. I don’t recollect now.
@ Was it within a year ?
A. T don’t recollect.
@ How can you say then that your memory is guided or
Trereshed by anything in that bank book you left home, if
Jmare not sure you have referred to it within a year ?
* by my diary and some circumstances that transpired
' ew *Ork about the 20th of January, 1867, which
wesentered in that bank book.
@ When were they entered in that bank book ? 20
+ About the 20tli of January, 1867.
if ~O0Wdo y°u know they were entered about that date,
you rave not referred to your bank book within a year ?
1 entered them.

tim. e ltr-' did y°u raake in y°ar bank took at that
Wystion objected to by Mr. Scofield because witness
no to answer without the memorandum before him.]

1tl a8 1y aS ~0U t entl? de i
o e et it Wwhs oA (ko pengi ¥ made in
withal # a Pnvate a“air oi*my own which I entered 30
dot 6Cl’ J0l1 kave no right to know anything

H keep a diary at the same time ?

*A  you make the same entry in your diarv ?
1think I did.
ave you that diary with you ?
1 have not.

] tave you yesterday ? 40
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@. Did you not refer to a diary or memorandum bok
yesterday in giving in your testimony ?
A. 1 did not.
@. Did you not refer to a memorandum book yesterday
in giving in your testimony %
A. T did not.
@. Did you not refer to it before you gave your testimony
and while you were in this office yesterday ?
A. T did not.
10 . Did you not refer to any bpok yesterday while in this
office ?
A. Not for anything relative to this suit.
@. Where had you been the night previous to Mr. Ren-
ton’s going to see your property ?
A. To the New York Hotel, New York City.
®. Did you come from New York that morning ?
A. T did.
Q. What day of the week was it that you acknowledged
this mortgage of $6,000 ?
20 A. I think it was the 12th of January, 1867.
Q. I asked you the day of the week ?
. I don’t recollect.
How long were,you at the New York Hotel?
I think only that night.
Did you register your name there ?
I did not.
Did you have a room there ?
I did not.
Did you sleep there that night ?
I did not.
Whereabout in the hotel did you stay that nig H
were you asleep or awake ? .
A. I was awake; I stayed in room No. 245, I think
is the number, about one hour and a half; might have

qaq

DPOPOEPOP o>

two hours and a half.

@. What time of night ? j
A. Tt was about half past eight in the evening w en”

went there and some time after ten o’clock when ca

away from there.

40 @. Did you take tea there ?
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m4. No. ;

@ What part of the city is the New York Hotel?

A Tthink it is about Eighth street and Broadway.

Q Did you lodge that night at any hotel? [Question
dgected to by Mr. Scofield.]

A. T object to answer that question.

@ When you left New York Hotel about ten o’clock
whee did you go ? [Objected to by Mr. Scofield.]

A I went where I stayed all night.

@ Do you object to tell where you stayed all night ?

A. Ido.

@ Where did you take breakfast next morning ?

A. Where I stayed all night.

@ What was your business at New York Hotel, and
who did you go there to see ?

A. My business was to see 0. K. Garrison, the man who
held the title of this property.

@ Did you see him at that time ?

A. T did.

@ What did you see him about ?

A. An agreement between myself and 0. K. Garrison in
reference to the property between us.

@ About what piece of property did you go to see 0. K.
Garrison ?

A. This Wells tract so called which I mortgaged to Mr.
Renton for $9,000.

@ Did you then make an agreement with him that night
inreference to this Wells tract ?

. A. T had previously made an agreement and had closed it
nPby taking a deed for said property, and went back to get
sene papers that I forgot and left on the table in his draw-
mgroom on the 14th of January, I think it was, when I got
the deed.

@ When did you get this check for $150 ?

A. T think it was about a week previous to my executing
the $9,000 mortgage ; I don’t recollect the date ; the check
"wil show for itself if Mr. Renton has it.

@ When did you first apply to him for this further loan ?

-4- I think about the twelfth of January, eighteen hun-

ted and sixty-seven.
8
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@. After or before the first mortgage was executed and
acknowledged. .

A. After.

Q. How long after as near as you can remember ?

A. T think it was a day or two alter.

@. Where were you when you made this application to
to Mr. Renton ?

A. In Newark here ; I am not certain whether it was at
his house or coming from the house to the office of the Life

10 Insurance Company ; it was at the time that Mr. Renton
agreed to go up and look at the property in Roxbury town-
ship, Morris county, which was afterwards mortgaged to
Mr. Renton for $9,000 as aforesaid.

Q. Was it before or after the registry of this first mort-
gage?

A. It was before.

- Q. How long before ?

A. I don’t remember exactly ; I think it was two or three
days.

20 Q. Did you not see Mr. Renton in Roxbury township on
the twelfth of February, eighteen hundred and sixty-seven ?

A. I never remember seeing him there but once and it
was the day I think he told me he had just been up to the
office and recorded his first mortgage, and my impression is
it was the 18th or 19th of January, 1861.

@. Where did you and Mr. Renton make the agreement
you have mentioned, giving him an interest in these pre-
mises, or part of these premises ?

A. It was on the premises right by the mines at the time

30 we went up there.

®. When and where did you first propose to give him an
interest in the premises ?

A. On the premises at the time above mentioned.

@. You had not proposed before?

A. T think we talked about it, but there was no arrange-
ment made until we got up there ; we might have talked
about it two or three time before.

Q. Did you ever make any proposition or suggestion be-
fore you got up there ?

40 A. I don’t think I did other than I have above stated.
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. & Wllen did Jou next see Mr. Renton after your inter-
view on the premises ?

A. 1 think it was the Friday following; he told me to
come down on Tuesday, my memory is that I came down on
luesday and did not see him again until I think Friday fol-
lowing. J

, % was not this arrangement carried out then in
giving the new mortgage ?

A. Because Mr. Renton failed to furnish the money ac-
cording to the agreement. ,

. Why was there not an agreement or instrument made
at the time of this second mortgage showing that Mr. Renton
had an interest in those lands ?

A. There was an agreement made.

Q. Why was there not an agreement or instrument in
writing ?

A. There was to be one when this first agreement was
carried out.

®. Who affixed the date to this paper marked Exhibit A
-No. 1, on part of defendant ?

A. T did.

When did you put it there, after or before the agree-
ment ?

A On the fifth of February, 1867,1 put it there.

When was the agreement left with Mr. Ranney ?
icd' impression il; was the first day of February,

867; and the bond and mortgage, my impression is, was
drawn that day, and executed the fifth of February, 1867.
Q. Why did you afterwards affix that date ?

A. Because it was the day I executed the mortgage and

“ Ck °f Mr- Renton for $2,841, as before mentioned.

n
o .
id(?]ld yOU put a false date to it ? [Objected to bg}

Mr. Scofte

A. 1 did not put a false date to it; that was the date it*

was carried into effect; I don’t know any other reason why
than the one I have stated; one reason was there was no
date to it, and it was carried into effect that day, and I dated
it the fifth of February, 1867, as a memorandum, and I don’t
know any other reason why. ,

iq

on
80
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@. What pieces of property were you to include in the 40
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second mortgage? [Objected to by Mr. Scofield on the
ground that the agreement shows.]

A. The Wells tract that was mortgaged for $9,000 and
the property covered by the first mortgage.

Q. You were to purchase four other pieces of property,
what property and from whom ?

A. The property we looked at, this side of the other, about
86 acres; there was one tract containing eleven acres, and
another tract containing about twenty-three acres, and one
tract containing five acres and a half, and one tract contain-
ing about fourteen acres and a half, making in all eighty-six
acres.

®@. What four pieces of property are those referred to in
this agreement and from whom was you to purcliose them ?

A, One piece from Ralph H. Carey of eleven acres about,
another piece of about 44 acres from Ralph H. Carey and wife,
another piece from Josiah Meeker of 14% acres, and one piece
from John M. Tone of about 50 acres I think; that is the
piece I spoke of that I could not get the money to pay for;
the other three pieces I now hold.

Q. When did you first discover that the Tone piece was
sold ?

A. It has been leased but not sold.

@. Were you not to get a piece of land near the canal
adjoining the property mortgaged for $6,000 ?

A. Yes, but it don’t adjoin the land mortgaged for $6,000,
it is more than half a mile lrom it, but by the side of the
canal; that is an outside piece.

@. Were you not to use the whole or a part of the $3,000
advanced to you on the second mortgage in the purchase of
a tract near the canal ?

A. I was not, no part of it.

@. Where were you going to put your blastfurnace?

A. Right below the mine where there is a splendid water
fall.

@. Were you not to buy the property out to the canal ?

A. I was requested by Mr. Renton to buy a front on the
canal; I went to look after it and found that it could not be
bought for less than $200 an acre; the whole amount that

4fQhe requested me to purchase after measurement, only mea-
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sidred about one acre and a half; I then reported to Mr.
Renton to agree with him whether I should purchase at that
price or no.t; Mr. Renton said it was too much to pay for it,
that $100 was enough for the whole piece, and by examina-
tion I found there was a little corner run down and cut off
in an angle, a part of that front between my property and
the canal which was entailed and no title could be obtained
for it 5 that left us only about a rod and a half front to get
on the canal, and he said we had better let that go and get
a front somewhere else.

®@. Did you not tell Mr. Renton when he was there that
one of the four pieces mentioned in the memorandum had
been sold to another party, or something to that effect ?

A. Not when we were there I didn’t, but after that I
think T did.

@. When ?

A. It was sometime after that, but I don’t know how long *
it was within ten days I think.

@. How long after the memorandum was signed ?

A. It was before the last mortgage was drawn I think.

@. Repeated. How long after the memorandum was
signed ?

A. T think two or three days, and I think I told Mr. Ren-
ton when I came down to execute the mortgage.

@. Did you not then, or soon afterwards consent to the
putting of that mortgage on record ?

A. Not until the money was paid, or a certified check for
the money.

@. You were unable were you not, on account of the sale
of one of these pieces to another party to include in this
second mortgage all the property you had agreed to include ?

A. 1 was not unable, but carried my agreement out to
the letter ; there was no other land to be included but was
included.

@. How much money did he advance to you at the time
of the execution of the second mortffaore 2

A. Twenty-nine hundred and ninety one dollars, as near
as I recollect, and $9 stamp.

@. Were you not by reason of the sale of one of these
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pieces of property to another person unable to comply with
this agreement ?

A. I was not; that had no reference to the agreement;
there was about one acre and a quarter all told that had no
reference to the agreement.

Charles F. Maryott.

Taken and sworn April eighth, also taken and subscribed
April ninth, eighteen hundred and sixty-eight, before me.

Theodore Frelinghuysen,

Master in Chancery of New Jersey.

Testimony on part of defence is closed. April ninth,
eighteen hundred and sixty eight.

Theodore Frelinghuysen.

Master in Chancery of New Jersey.

Edwin Ross, a witness produced on the part of the com-
plainant being duly sworn according to law, on his oath saith,
I reside at Rockaway, Morris county, New Jersey ; my place
of business is Morristown, New Jersey ; I know the parties
to this suit; I am the person who introduced Mr. George H.
Renton, to Charles F. Maryott, with a view of getting a note
discounted 51 was present at the negotiation between them ;
it took place at the office of The New Jersey Mutual Life In-
surance Company, at No. 151 Market street, Newark, New
Jersey ; Mr. Renton told Mr. Maryott .that he would give
Mr. Maryott $5,000 in money and a certain number of shares
of gold stock or silver stock for the balance to make up
$6,000; Mr. Renton stated I think, to Mr. Maryott, the
amount he paid for it, but I am not certain about that; he
said it might prove to be valuable, and it might not, he
would not say about that; he said Mr. Maryott must take it
for what it is worth, and he might go and see Mr. Weeks,
who could tell him all about it; Mr. Weeks, as I understood
it, was an officer of the Company, and knew all about it, and
he would rather Mr. Maryott should get the representations
from Mr. Weeks, as he knew all about it; !Mr. Maiyott and
I went then to see Mr. Weeks at his office over The Mutual
Benefit Life Insurance Company, and I inquired for Mr.
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Weeks; he was in the back office and came out; I left Mr.
Maryott and Mr. Weeks to talk the matter over; I was
present and heard the conversation ; Mr. Weeks seemed very
willing to tell all he knew about it; he stated the condition
of affairs and what the stock actually cost Mr. Maryott, and
asked him some few questions ; I don’t exactly recollect what,
and we left the room ; I think we went right back to the
New dJersey office; Mr. Renton then counted him out the
five thousand dollars, and gave him the stock, that is my re-
collection ; I don’t think there was anything said between
them that I did not hear; we walked out of the office and I
went to New York, or Morristown ; don’t recollect where.

I remember of being in Mr. Ranney’s office when the
mortgage marked Exhibit No. 2, on the part of complainant
was written; I believe I delivered that to the Clerk of Mor-
ris county for registry the next day I think; the mortgage
was drawn ; I can’t say when.

Edwin Ross.

Taken, sworn and subscribed April ninth, eighteen hun-
dred and sixty-eight, at Newark, N. dJ., before me.

Theodore Frelinghuysen,

Master in Chancery of New Jersey.

George H. Renton, the complainant, being duly sworn
according to law on his oath saith: I am complainant in
this suit; I paid for the stock I transferred to Mr. Maryott,
the defendant, one thousand dollars on the ninth of October,
eighteen hundred and sixty-five; I had subscribed for the
stock sometime previous; I subscribed for that stock and
$1,000 in another company, in which Mr. Joseph Morse,
Jr., was Treasurer, as well as of the Golden Gate Montana
Mining Company ; I purchased six hundred and twenty-five
shares of the Golden Gate Montana Mining Company, I
think that is the title of the company, for $1,000 ; the same
stock I transferred to him ; I drew a check now shown here
and marked exhibit T. F. No. 1 on part of complainant for
$2,000, dated October ninth, eighteen hundred and sixty-
five, payable to Joseph Morse, Jr., Treasurer or order; that
check was paid with my own money, charged to me in my
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bank book ; this was paid $1,000 for the stock of six hun-
dred and twenty-five shares that was transferred to Mr.
Maryott, of the Golden Gate Montana Mining Company ;
the other $1,000 for the other stock mentioned; I simply
told Mr. Maryott that I had paid $1,000 in cash for that six
hundred and twenty-five shares of stock about a year previ-
ous to that time, whether it was worth more or lessI did not
know; that Mr, John K. Weeks was the President of the
Company, and his office was here in town, if he would go
and see him he would get all the information about it; the
par value of the stock was $0,250, and I paid one thousand
dollars for it; as I did not consider the stock at that time of
no value, I was told at the office of the Golden Gate Mon-
tana Mining Company that the machinery was on its way to
Montana, and that they had very valuable mines, and with-
out doubt when they got the machinery at work they would
have very large profits; I did not tell Mr. Maryott it was
worth $1,284; he has never offered the stock back to me ;
I have never seen the certificate from the day I transferred
the stock to him; he has never asked me to tack it back ;
after I had transferred that stock to Mr. Maryott, I made a
trade with a friend who had six hundred and twenty-five
shares of that stock of the same company, of which I became
the owner; after that Mr. Maryott desired to borrow more
money, and agreed if I would lend him the money he would
take $6,000 in money ; he would take this six hundred and
twenty-five shares at $1,000; he would take some stock in a
Lead Company and he would count the interest in a year on
this first mortgage of $6,000, and on the mortgage he
was to make for $9,000, and it was to be for one year, with-
out interest ; that is the second mortgage of $9,000 ; I can’t
tell the exact date when he applied to me for a further loan
of money ; it was somewhere about the twenty-fourth,
twenty-fifth or twenty-sixth of January, eighteen hundred
and sixty-seven ; he then came to my house at No. 12 Lom-
bardy street in this city, stated that there was some very
valuable property adjoining the properly he had already-
mortgaged to me, and the property that he had recovered
back for C. K. Garrison or Mr. Garrison, with the money
that I had let him have and about $5,000, would purchase
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it all and it was worth half a million, or about that ; he said
he had been in that neighborhood ascertaining the value of
thé properties and lie was satisfied they were worth a very-
large sum of money, having large deposits of iron ore; he
brought me some specimens of the ore to show me, on or
about the twenty-ninth of January, eighteen hundred and
sixty-seven ; I made this sort of agreement ; I went with
Hr. Maryott to Mr. Ranney’s office to have Mr. Ranney
draw the papers ; Mr. Ranney was not in; Mr. Maryott
was very anxious and in very much of a hurry to have the
arrangement completed that we had made; Mr. Maryott
said he would find Mr. Ranney if I would write down what
I wanted done or what we had agreed.

@. Explain the agreement between you and Mr. Maryott
in relation to this second mortgage of $9,000, and also in
connection therewith the memorandum marked exhibit A,
Mo. 1, on part of defendant, and the circumstances under
which it was given ? [Objected to by Mr. Scofield because
the agieement explains itself; does not object toproving
the circumstances.]

A. Mr. Maryott was very anxious to secure four pieces of
property which he said he could do with $5,000, and which
were very valuable, containing large deposits of iron ore ;
he said that the Morris and Essex Railroad Company owed
him about $2,000; that $5,<>00 altogether would secure this
and $3,000 from me would make the $5,000 ; he would take
$3,000 more in money ; he- would take six hundred and
twenty-five shares of Golden Gate Montana Mining Com-
pany ; that he would take some other stock that I had in a
Lead Company ; that he would have the interest on the
Jacobs’ note, and the mortgage given to secure it paid in
and the interest on this mortgage ; that he was willing to
make for $9,000 to run one year without interest, the inter-
est already being counted in ; that he would have the deeds
and the searches for these four pieces of property that he
was to purchase brought down to Mr. Ranney, and then he
would make a new mortgage that would cover the property
already mortgaged, and also the four pieces of property that
he was to buy ; the mortgage' was to be made for $15,000
and if Jacobs paid his note for $6,000 and I retained
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that money then the amount retained would come off
of the fifteen thousand dollars, and I was to allow him a
certain amount of interest, and the amount is mentioned in
Exhibit A, No. 1, on part of defendant; with that under-
standing Xdrew up this paper which is Exhibit A, No. 1;
Mr. Maryott took it to Mr. Ranney and I think the same
evening came to my house and I let him have the check for
$150, by which he could secure one piece of property lying
between his property and the canal; this check is now shown. *
here and marked Exhibit T E, No. 2,on part of defendant ;
Mr. Maryott afterwards saw Mr. Ranney, and they arranged
that a mortgage should be made for $9,000 ; that mortgage
was made and on the fifth of February I paid Mr. Maryott
enough to make $3,000, that is the check for $2,811, and $9
stamp on the mortgage; this check is marked Exhibit T F
No. 3, on part of defendant ; this and the other check
made the $3,000, with $9 the government stamp,
which I purchased at the request of Mr. Maryott for him ; the
mortgage was left with Mr Ranney, Mr. Maryott took the
money and was to bring down the deeds that he would pur-
chase with this money to Mr. Ranney and the searches of
the titles of the property ; then Mr. Ranney was to make a
new mortgage covering the property already mortgaged, and
this property that was to be purchased ; Mr. Maryott came'
down in three or four days afterwards, he had not any of the
titles to any of the property, stated that/>ne piece of property
running out from his lot to the canal was either sold or so
that he&ould not get hold of it; I then told Mr. Maryott
that before we did anything more I would like to go and see
the property ; I had never seen the property up to that time ;
I also told him that I did not want the mortgage to lie in
that way, I wanted the mortgage to be recorded where it
would bind the property, and I appointed a time when I
would meet him at Drakesville station; I took at the depot
at Newark the early eastern train by the Morris and
Essex Railroad from New York; I got off at Morristown,
took the $9,000 up to the clerk’s office and had it entered for
record ; that is the mortgage marked Exhibit No. 4, on part
of complainant; it is dated February 12,1867; I then went
to the depot at Morristown and when the train came along
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that went to Drakesville I took the train and in the car
found Mr. Maryott; we got off at Drakesville, went over the
property that he claimed to own and was mortgaged, he
showed me the piece out by the canal that lie was to get in
that memorandum, that he said he couldn’t get it, showed
me where there had been veins opened for iron ore, showed me
the pond that was going to give a water power for a furnace
as lie said, showed me a pond which he called a water powerb
that I did not think would average four-horse power ; there
was no whter running in or none running out that I could
see; I was not satisfied with the character of the property,
and as Mr. Maryott had not used the money already advanced
him, I made up my mind that I wouldn’t put any more
money on that property ; I did not think it was a good secu-
rity ; I saw Mr. Maryott afterwards in Newark; I told him
I had lost a good deal of money in my time and I did not
want to lose any more ; he wanted to know if I was going to
hold that mortgage for the $9,000; I told him that all I
wanted was what I let him have, if he would give me $9,000
I would give him both mortgages, and say nothing about the
interest; he said he would do it, but he never did ; when the
Jacobs’ note became due it was protested for non-payment;
I tried to get Mr. Jacobs or Mr. Maryott to pay it; I could
not; I commenced a suit against Jacobs in New York ; had
ajudgment; execution was issued ; sheriffreturned no pro-
perty to be found ; it was never paid, or any part of it; I did
not take the first mortgage for $6,000 to the clerk’s office for
registry, I handed it to Edwin Ross to take, the same day
that Mr. Maryott came down, and I met him at Mr. Ran-
ney’s office; the $9,000 mortgage was delivered to me ; I am
not certain who delivered the mortgage to me; think it was
Mr. Ranney ; Mr. Maryott had consented to it; don’t know
whether he was or was not present at the time it was deliv-
ered to me; I went to view the property on February 12th,
1867, to satisfy myself as to the value of the security ; before
that I had taken Mr. Maryott’s word with what Mr. Edwin
Ross had told me; I told Mr. Maryott that day that I had
stopped and had the mortgage put on record ; I have no re-
collection of his objecting to it; he did not deny at that time
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to have any interest in the premises; I never made any
agreement with him to have any interest in the premises,
otherwise than under the mortgage.

George H Renton.

Taken, sworn and subscribed April ninth, eighteen hun-
dred and sixty-eight, at Newark, N. J., before me.

Theodore Frelinghuysen,

Master in Chancery of N. J.

April ninth, eighteen hundred and sixty-eight. Adjourn-
10 ed by consent of parties to Friday, April seventeenth, eigh-
teen hundred and sixty-eight, at 12 o’clock, M., at my office.

Theodore Frelinghuysen,

Master in Chancery of N .dJ.

DECREE PRO CONFESSO AGAINST GEO. GAGE,

defendant, by his written consent endorsed thereon, signed
and filed April eighteen, eighteen hundred and sixty-eight.
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IN CHANCERY OF NEW JERSEY.

Between

George H. Renton, complainant,
and

Charles F. Maryott, et Cll, de-

fendants.

This cause coining on to be heard before the Chancellor, in
the presence of John W. Taylor, of counsel with the com-
plainant, and of Charles E. Scofield, of counsel with the de-
fendant, Charles F. Maryott, and the pleadings having been
read, and the arguments of counsel heard and considered,
and it appearing that process of subpoena to appear and an-
swer the complainant’s bill hath been duly issued and
returned, served upon George Gage, the other defendant in
this case, and that he hath not appeared, pleaded, demurred
or answered to the said bill of complaint within the time
limited by law, and that the said bill hath been heretofore
taken as confessed against him. It isnow on this eighteenth
day of June, A. D. eighteen hundred and sixty eight, ordered,
adjudged and decreed by the Chancellor, that the mortgage
made, executed and delivered by the said Charles F. Maryott
to the said complainant, to secure the payment of the sum
of six thousand dollars with interest, and bearing date the
twelfth day of January, A. D., eighteen hundred and sixty-
seven, and in complainant’s bill of complaint set forth, is a
valid lien and encumbrances upon the mortgaged premises.in
said bill set forth and described, to the extent of the whole
of the principal and interest thereby secured, and which
may be found to be remaining unpaid by the said defendant
to the said complainant upon the taking and stating of the
account hereinafter directed, and that the mortgage made,
executed and delivered by the said Charles F. Maryott to
the said complainant to secure the sum of nine thousand
dollars with interest, and bearing date the first day cf Feb-
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ruary, A. D., eighteen hundred and sixty-seven, and in the
said'bill of complaint mentioned, is a valid lien and encum-
brance upon the mortgaged premises in said bill of com-
plaint described to the extent of the amount actually
advanced and loaned thereon by the said complainant, to
wit: the sum of three thousand dollars of principal, together
with the legal interest thereon, or sucli part thereof as shall
be found to be remaining unpaid by the said defendant to
the said complainant upon the taking and stating of the
account hereinafter directed; and that it be referred to
Staats S. Morris, esquire, one of the masters of this court to
take and state an account of the principal and interest re-
maining due and unpaid to the said complainant upon his
two mortgages aforesaid, allowing credits to the said defend-
ant for all payments made by him on account of the princi-
pal and interest due on said mortgages since the dates
thereof, and also to ascertain and report the,amount due to
the said defendant, George Gage, upon his judgment in *id
bill mentioned, and the order of priority of lien of the said
mortgages and judgment respectively, and whether the
whole of said mortgaged premises should be sold to pay and
satisfy the said liens, and whether they should be sold
together or in parcels, and if in parcels, in what.order, and
that the said Master make his report with all convenient

SPeed* A. O. ZABRISKIE, C.

Filed June eighteen, eighteen hundred and sixty-eight.
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IN CHANCERY OP NEW JERSEY.

Between
George H. Renton, complainant,
Master’s Report,

and
July 20, 1868.

Charles F. Maryott, el al, de-

fendants.

In pursuance of an order in the above stated cause made
by the Chancellor, bearing date the eighteenth day of June,
A. D. eighteen hundred and sixty-eight, whereby it was
among other things ordered, that it be referred to the-sub-
scriber, one of the masters of said court, to take and state an
account of the principal and interest remaining due and un-
paid to the said complainant upon his two mortgages men-
tioned in his said bill, allowing credits to the said defendant
for all payments made by him on account of the principal
and interest due on said mortgages since the dates thereof,
and also to ascertain and report the amount due to the said
defendant, George Gage, upon his judgment, in said bill
mentioned, &c., I, Staats S. Morris, one of the Masters
of the Court of Chancery, of the State of New Jer-
sey, do hereby report to his Honor the Chancellor, that I
have examined the matters referred to me by the said order,
and that the complainants’ solicitor produced before me
first,” the mortgage in his said bill of complaint mentioned,
bearing date the twelfth day of January, in the year one
thousand eight hundred and sixty-seven, and made and exe-
cuted by the said Charles F. Maryott to the said complain-
ant, and which said mortgage was duly acknowledged ac-
cording to law by the said Charles F. Maryott, and recorded
as in the said bill mentioned, as appears by endorsements
thereon, and the said complainants’ solicitor also produced to
ine the note referred to in, and the payment of which was
intended to be secured by the.said mortgage, and which said

10

20



10

20

30

40

44

note and mortgage have been marked Exhibits No. 1 and
No. 2, for complainant. And the complainants’ solicitor
secondly, produced before me the mortgage in his said bill
mentioned, bearing date the first day of February, in the
year of our Lord one thousand eight hundred and sixty-seven,
and made and executed by the said Charles F. Maryott to
the complainant, and which said last mentioned mortgage
was duly acknowledged according to law by the said Charles
F. Maryott before John Whitehead, one of the Masters of
said court, and recorded in Book No. 2 of Mortgages, for the
County of Morris, page 157, &c., on the twelfth day of Feb-
ruary, in the year eighteen hundred and sixty-seven, as ap-
pears by ehdorsements thereon, and which said last men"
tioned bond and mortgage are marked Exhibits No. 3 and
No. 4 for complainant; and I find there is due to the com-
plainant on his said two mortgages, for principal and inter-
est on this day, the sum of nine thousand eight hundred and
sixty-eight dollars and fifty-eight cents ; and I do certify and
report that the schedule hereunto annexed, marked A con-
tains a statement and account of the principal and interest
moneys due to the complainant on his said two mortgages,
and to which for greater certainty I refer. And I do fur-
ther report, that there was produced to me on behalf of the
defendant, George Gage, an abstract of the judgment enter-
ed in the Morris Common Pleas in favor of the defendant,
George Gage, against the said Charles F. Maryott, said judg-
ment being sworn to and docketed on the twenty-filth day of
September, in the year eighteen hundred and sixty-six, said
abstract being under the certificate and seal of the clerk of
said court, and which is marked Exhibit No. 5 for the de-
fendant, George Ga”e, and I find there is due to the said de-
fendant, George Gage, on his judgment for debt and interest
on this day, the sum of eighty-five dollars and one cent. And
I do certify and report that the schedule hereunto annexed
marked B, and making part of this my report, contains a
statement and account of the amount of debt and interest
due to the said George Gage on his said judgment, and to
which for greater certainty I refer. And I do further re-
port that the judgment of the said George Gage was enter-
ed of record prior to the execution and registry of either of
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the said mortgages of the said complainant, and is entitled
to priority in payment. All which is respectfully submitted
this twentieth day of July, A. D. eighteen hundred and
sixty-eight.
S.S. Morris,
Master in Chancery.

SCHEDULE A.

Exhibit No. 1. Note as follows :

$6,000. New York, November 20, 1866.
Four months after date I promise to pay to the

order of Charles F. Maryott, six thousand dol-

lars, value received, payable at the Butchers and

Drovers’ Bank. $6,000 00

Edwin Ross,
George Renton.
Secured by complainant’s mortgage, Exhibit
No. 2.
Interest thereon from March 20, 1837 to July 20,
1868, 1 year 4 months at 7 per cent 560 00

$6,560 00

Exhibit No. 3. Bond bearing date the

1st day of February, A. D. 1867, in

the penal sum of $18,000, condition-

ed for the payment of the sum of

$9,000, in one year from the date
w thereof without interest. Secured

by the complainant’s mortgage, Ex-

hibit No. 4 $9,000 00
Less as per the decree in said cause

under which this reference is made. 6,000 00

$3,000 00
12
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Interest thereon from the 1st day of
February, 1S6T, to July 20,1868, at
7 per cent. 1 yr. 5 mos. 19 days... $308 50 $3,308 50

Whole amount due complainant July
20, 1868................ [, $9,868 50

5 S. S. Morris,
Jdfaster in Chancery.

SCHEDULE B.

Exhibit No. 5. Judgment docketed in the Morris

10 Common Pleas on the 25th day of September,
A. D. 1866, for debt....ooovvumreiiiiiiiiiies e, $80 16

Interest thereon from September 25, 1866, to July
20, 1868, 1 yr. 9 mos. 25 dys. at 6 per cent-----J 1 8

Amount due George Gage on his judgment, July
20, 1868 it e $85 01

S. S Morris,
Master in Chancery.
Filed August 15, 1868.

A true copy,
20 B Gummere, Clerh.
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IN CHANCERY OF NEW JERSEY.

Between

G ge II. Renton, complainant, .
eoree On Sill, <&
and

Final Decree.
Charles F. Maryott, et al., de-

fendants.

This cause coming on to be heard in the presence of John
W. Taylor, solicitor and of counsel with the complainant,
the complainant’s bill having been heretofore taken as con-
fessed against George Gage, one of the defendants ; where-
upon, and upon reading a report upon file, made by Staats
S. Morris, esquire, one of the Masters of this Court, bearing
date on the twentieth day of July, in the year of our Lord
one thousand eight hundred and sixty-eight, from all which
it appears that there was due to the complainant on the day
of the making of the said report, for principal and interest
on his mortgages the sum of nine thousand eight hundred
and sixty-eight dollars and fifty-cents, and to the defendant,
George Gage, the sum of eighty-five dollars and one cent,
on his judgment in said bill mentioned ; that siaidjudgment 20
is a lien prior to the said complainant’s mortgages on the
premises embraced therein, having been docketed piior to
the execution and registry of*said mortgages, and is entitled
to be first paid, and that it is necessary and advisable that
the whole of the mortgaged premises set forth and described
in said bill, should be sold to raise the money so due as
aforesaid; and no cause being shown or appearing to the
contrary ; it is thereupon, on this fifteenth day of August
in the year of our Lord one thousand eight hundred and
sixty-eight, by Abraham O. Zabriskie, Chancellor of the 30
State of Npw Jersey, ordered, adjudged, and decreed, and
the said Chancellor doth, by virtue of the power and author-
ity of this court, hereby order, adjudge, and decree that the
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said report, and all the matters and things therein contained,
do stand ratified and confirmed, and that the said mort-
gaged premises he sold to raise and satisfy the respective
sums of money due to the said complainant and defendant,
that is to say, the sum of eighty-five dollars and one cent,
together with lawful interest thereon, to be computed from
the twentieth day of July, in the year of our Lord one thou-
sand eight hundred and sixty-eight, being the date of the
Master’s report, being the amount due to the said George

10 Gage, and in the second place, to pay unto the complainant
the sum of nine thousand eight hundred and sixty-eight dol'
lars and fifty cents, together with lawful interest thereon as
aforesaid, with his costs to be taxed, and that a writ offieri
facias do issue for that purpose out of this court, directed to
the sheriff of the county of Morris, commanding him to
make sale, according to law, of the said mortgaged premi-
ses, and that, out of the money arising from such sale, he
pay to the complainant or his solicitor, his said debt, inter-
est, and costs ; and also to the aforesaid defendant his said
debt and interest, in manner aforesaid, and in case more

20 money should be raised by the said sale than shall be suffi-
cient to answer such several payments, that such surplus be
brought into this court, to abide the further order of the
court, unless otherwise previously disposed of by the order
of this court; and that the said sheriff make return without
delay of his proceedings by virtue of the said writ.

And it is further ordered, adjudged, and decreed, that the
defendants stand absolutely debarred and forclosed of and
from all equity of redemption 'of, in, and to the said mort-
gaged premises, when sold as aforesaid by virtue of this

SO deC1Ge* A. O. ZABRISKIE, C.
Filed August fifteenth, eighteen hundred and sixty-eight.

A true copy,
B. Gummeke, Clerk.
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between \
Charles F.Maryott,appellant, f

and ) Petition of Appeal.
George H. Renton and George 1
Gage, appellees. /

To the Honorable the Court of Errors and Appeals of the
State o f Hew Jersey:

The humble petition of Charles F. Maryott, the appellant
above named, respectfully shows that your petitioner finds
himself agrieved by a final decree made in the Court of
Chancery by his honor, Abraham O. Zabriskie, Chancellor
of the State of New Jersey, bearing date the fifteenth day of
August, in the year of our Lord one thousand eight hundred
and sixty-eiglit, in a suit wherein the said George H. Renton
was complainant, and your petitioner and George Gage and
others were defendants, in these respects to wit:

That the said decree adjudges that the master’s report
filed in the said suit, and all the matters and things therein
contained, should stand satisfied and confirmed.

And also in this, that the said decree adjudges that the
mortgaged premises mentioned and described in the bill of
complaint in said suit should be sold to raise and satisfy the
respective sums of money due to the complainant, George
H. Renton, and the said defendant, George Gage, as appears
by the said master’s report.

And also in this respect, that the said decree adjudges that
the judgment of the said George Gage in the said bill, mas-
ter’s report and decree mentioned, is a lien upon the said
mortgaged premises and entitled to be paid.

And your petitioner humbly appeals from the said de-
cree in all its parts, upon the ground that the same is erro-

13
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neous, for that it does not appear in the said suit nor in the
said judgment any lien whatever upon the said mortgaged
premises.

And for that the said decree in favor of the said George
H. Renton is contrary to equity and good conscience, and
contrary to the pleadings and proofs in the said suit, and for
that the said master’s report was made as appears by the
proceedings in the said suit without any notice to your peti-
tioner, and in violation of the rules and practice of the said

10 Court of Chancery, and contrary to the rules of law and
equity in such case made and provided.

And for that there was no evidence before the said master

- or court upon which the said decree could be justified or
authorized either at law or in equity.

Your petitioner therefore prays that the said decree of the
said chancellor, in the particulars aforesaid, may be reversed,
set aside, and for nothing holden.

And that your petitioner may have such relief in the pre-
mises as to this honorable court shall seem meet.

20 C. E. SCOFIELD,
Solicitorfor Appellant.

ROBT. GILCHRIST,
of Counsel with Appellant.

JOHN S. DE HART,
of Counsel with Appellant.

Filed November 17, 1868.

A true copy,
H. N. Congae, Cleric.
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NEW JERSEY COURT OF ERRORS AND

APPEALS.
Between \
Charles F Maryott,appeuant, J
and > On Appeals, c&e

George H Renton,and Others, «
respondents. /

The answer of George H. Renton, one of the respondents to
the petition of appeal of Charles F. Maryott, appel-
lant.

This respondent not confessing or acknowledging all or any
of the matters and things to be true, asin and by the said pe-
tition of appeal are contained and set forth, for answer there-
unto says, that he believes it to be true that such decree asis
compiaind of by the appellant, was made by the Court of
Chancery as in the said petition of appeal is set forth, but as
to the date, substance and contents thereof, this respondent
humbly prays leave to refer thereto, when the same shall be
produced, and this respondent is advised and believes that the
said decree is agreeable to equity and justice, and therefore
humbly prays that the same may be affirmed so far as the
same relates to or affects the respondent, and that the said
petition of appeal may be dismissed this honorable court,
with costs, to he adjudged to this respondent.

JOHN W. TAYLOR,
Solicitor for and of Counselfor the respondent.

10

Filed December 29th, eighteen hundred and sixty-eight. 20

A true copy from the original.
H. N. Congar,
Cleric.
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

Charles F. Maryott, appellant,
and

George H. Renton, et al.,

appellees.

The answer of Alfred Mills, administrator of George
Gage, deceased, to thepetition of appeal.

This respondent not admitting all or any of the matters
to he true as in and by the said petition of appeal are men-
tioned and set forth, for answer thereunto says, that he be-
lieves it to be true that such decree as is complained of was
made by the Court of Chancery as in the said petition of
appeal is mentioned and set forth, but as to the date, sub-
stance and extent thereof this respondent humbly craves
leave to refer thereto when the same shall be produced.

And this respondent humbly conceives and is advised
that the said decree in the matters complained of in said
petition of appeal is correct and just according to law and
the proofs in said matter, and humbly prays that said decree
may be affirmed, and that the said appeal may be dismissed
with costs.

ALFRED MILLS,
Solicitor of Counsel,per se.

Filed January fifteenth, eighteen hundred and sixty-nine.
A true copy from the original.

H. N Congar, Cleric.
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His Honor, the Chancellor, having heard the cause, gave
no written opinion, and being called upon by me and shown
a printed copy of the case, and being respectfully requested
to give the reasons assigned by him in writing for his decree
in this case in order that it might be printed declined, as-
signing the said reasons, saying, it might be stated that in
his opinion the evidence in the case did not sustain the de-
fence set up by the defendant Charles F. Maryott.

Jersey City, MarCh 6, 1869.
C. E. SCOFIELD,
Solicitor of the Appellant.

14

10






54

Exhibits oh the Part of Geoege H. Renton.

JST%. 1 and 2, page 15, John M. Jacobs’ note and Mary-
ott’s first mortgage are both set out in the bill, pages 1 to 3.

.Nos. 3 and 4, Maryott’s bond and second mortgage, pages
15 and 16. Mortgage mentioned in vin ante page s. This
mortgage is on a lot of 9 1 ~ and also on the mountain pond
lot described in the first mortgage and is dated February 1,
1867, conditioned for the payment of $9,000 in one year af-
ter date, without mtevest, acknowledged February 5, and

recorded February 12, 1867. T. F. No. 1, check for $2,000, i

October 9, 1865, $1,000 of it paid for stock, Kenton’s evi-
dence, pages 35 and 36.

Exhibits on the Paet of Geoege Gage.

No. 5, certificate of search and abstract of title made by
the Clerk ot the county of Morris, dated August 24, 1867.
See Master’s report, ante 44 and 46.

It contains the following which is the only part of said
abstract relevant to the point and the only pretended evi-
dence of Gage’s judgment.

“JUDGMENTS.

Moeeis Common Pleas.

“Geoege Gage

vs- In Debt.

“ Chaeles F. Maeyott. J

“Amount sworn to be due is $80.16.
Judgment docketed September 25, 1866, Book B, page
“ 137. I have searched the record of judgments remaining
in my office in the said name (Charles F. Maryott) for
“ twenty years last past, and I do not find remaining unsat-

isfied any judgment against him except that above men-
tioned.”

20
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(This certificate is under the hand and official seal of Win.
McCarty, Clerk, &c.)

E xhibits on the Paet of Maeyott, Defendant.

Exhibit A.. No. 1, on the part of defendant, ante page 21
is fully set out in the answer ante page 10.

Exhibit T. F. No. 2, on the part of the defendant, ante
page 38, is Renton’s check to Maryott, dated February 1,
1867, for $150.

Exhibit T. F. No. 3, on the part of defendant, is Renton’s

10 check to Maryott, dated February 5, 1867, for $2,811, ante

page 38.
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Hew tot; Gl «f Emus ol Appeals

Charles F. Maryott, appellant, \ . s 1
\Points upon which the

and / appellant means to

\Y relyfor thereversal

George H. Renton, and Alfred! of the decree sofar

Mil11s, administrators of George! asthe sameis infa-
Gage, deceased, appellees. y vor of Renton.

Charles F. Maryott, on the 20th November, 1866, en-
dorsed and delivered to George II. Renton, John M. Jacobs’
note dated November 20, 1866, at four months for six thou-
sand dollars, and in order to secure the payment thereof
with interest, executed a mortgage of six thousand dollars
on the “ Mountain Pon” Lot,” of 36-~- acres. In conside-
ration of the endorsement and delivery ot said note, and the
execution of said mortgage, Renton paid Maryott five thou-
sand dollars in money and six hundred and twenty-five
shares of the stock of the “ Golden Gate ot Montano Mining
Co.” Said stock proved to be worthless. Gn the 1st Feb-
ruary, 1867, or there abouts, Renton agreed to loan Maryott
nine thousand dollars more and to take a mortgage to secure
fifteen thousand dollars in one year, without interest, to se-
cure said nine thousand dollars, and said note of John M.
Jacobs for six thousand dollars. This mortgage was only to
cover at first the lands then owned by Maryott, but with
the money Maryott was to purchase four other lots and then
mortgage them also to secure the loan.

If Jacobs paid the note then the said mortgage of $15,000
(it was agreed) should be reduced to $9,000, less the interest
on said $6,000 note from the time it was paid till the end of
the year at 7 per cent. The intent and effect of this agree-
ment was to extend the time of payment of the said $6,000
mortgage and note for one year, and to release interest on
said last mentioned motgage for same time.

10
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Instead of making a new mortgage for $15,000, the soli-
citor of the parties suggested it was better to save the ex-
pense of a stamp for the $6,000, and it was arranged that
Maryott should give a mortgage for $9,000, and let the said
$6,000 mortgage remain, with the understanding that it
should not bear interest nor be due for one year as was
agreed in respect to the whole $15,000.

In pursuance of this arrangement Maryott executed a
tnortgage for $9,000, falling due February 1, 1868.

This suit was commenced August 27, 1867, to foreclose
said $6,000 mortgage. The points we rely upon are as fol-
lows :

First. The $6,000 mortgage was not due when this suit
was commenced. An agreement was made to extend the
time of payment to February 1, 1868. Kenton’s letter to
Kanney (page 10) she\ys that the money secured by the
mortgage for $6,000 was not to be paid till the second mort-
gage became due. (See pages 10 and 11 of the answer, also
Maryott’s Ev. page 18, lines 18 to 30. Renton’s Ev. page
36, lines 28 to 31, p:ige 37, line 39, to page 88 line 5).

1. It was the understanding that the interest on the first
mortgage should be included as part of the $9,000, and of
course the interest was paid by the second mortgage up to
the expiration of the time when the second mortgage be-
came due. Answer p. 10, Kenton’s Ev. p. 37, 38.

2. The arrangement for the second mortgage shews that
the two were security for one sum, and that the two be-
came inseparably connected.

3. The consideration of the first became a part of the con-
sideration of the second.

4. If a debtor pays interest on a loan a year in advance
he thereby becomes entitled to a years’ credit on the loan.
(See Renton’s Ev. p. 36, lines 28, 31.)

Yan Houten v. McCarty, 3 Green’s Ch. 141, Pennington,
Ch. The time specified for the payment of a bond may
be enlarged by parol, page 148. The last objection is that
the time of payment for the principal was extended by the
complainant for five years from the twenty-seventh of April,
1837 ; and that the bond and mortgage will of course not be
due until the twenty-seventh of April, 1842.



This is clearly established from the evidence, and the de-
fendant is entitled to this time, before payment can be de-
manded. Edward N. Rogers expressly so swears, and the
whole evidence, as well as the statement in the complain-
ant’s bill, go to shew such an understanding. It is well set-
tled that the time for payment may be extended by parol.

(Chitty on contracts, 27 in note. 1 John, cases 23. 3
John, 528. 2 Wendell, 587. 14 John, 330. 1 Green, 165,
Saxton, 280.

In King v: Morford Saxton, 280, Vroom, Ch. said “ That
a waiver may be by parol is now well settled, notwithstand-
ing the old rule, ‘ unum, quodque dissolvi eo ligamine quo
ligatum est’” Sugden, 109 ; 1 Johns, Ch, R. 429.

Saxton, p. 281. The privilege appears to me to be com-
plete, and having been acted on and a sale having taken
place in consequence of it, I feel constrained to consider the
contract as expressly abandoned by the complainant.

Cox v. Bennet, 1 Greens, R. 171, Ewing, C. J.

1st. The party to whom a condition or covenant is to be
performed, may by acts, as well as words, enlarge the time
of "performance. No more full consideration was proved
in Fleming v. Gilbert, 3 John, 528, where the time of the
performance of a condition of a bond was enlarged by a
parol agreement. Langworthy, v. Smith, 2 Wend. 587.

2d. The stipulated sum not having been paid at the day
the agreement, it is said, was at an end, and Cox was enti-
tled to claim the whole amount of the bond. Such result I
think by no means follows, lie may compel the payment
of what is due by the agreement but no more. There is no-
thing in the terms or nature of the agreement which renders
it in such event, void.

Lawrence v. Dole, 11 Vermont R, 555. Where the al-
teration is in regard to a condition precedent and is neces-
sary to be shown by the party afterwards seeking redress
upon*the contract it is required that the alteration should be
by a contract of as high a nature as the original contract, else
the party performing the altered contract will lose his re-
medy, cites Craig v. Talbot, 2 B. & C. 179; Porter v. Ste-
vens, 2 Aikens’ R. 417. But where this is relied upon by
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made before any breach should have been upon considera-
tion or under sedl in any case, for if acted upon, it is suffi-
cient, cites 1 Swift’s Dig. 288.

Keating v. Price, 1 Johns, cases, 22.

Langworthy and Clarke v. Smith, 2 Wend. 58T, page 590,
Savage, C. J. There can be no doubt that a parol enlarge-
ment of the time set in a sealed instrument for the perform-
ance of covenants is good, but there can be as little doubt at
this day that where there is such enlargement of a condition
precedent, the plaintiff loses his remedy upon the covenant
itself, and must seek it upon the agreement enlarging the
time of performance. See cases cited atpage591. “If a
contract be subsequently changed, you must declare other-
wise than on the contract itself, and they distinguish be-
tween cases where actions are brought on such agreements
and those cases where the enlargement of time is presented
byway of defence as in Fleming v. Gilbert, 3 Johns. R,
528, where such enlargement was held to be a good defence.

Fleming v. Gilbert, 3 Johns. R, 530, 531.

The defendant, within the time limited, did procure
the bond and mortgage, and tendered and offered
them to the plaintiff, and did also offer to do whatever
the plaintiff should require for the furtbér discharge of
the bond and mortgage or the record thereof; but the
plaintiff not knowing at that time what was' further nec-
essary did discharge the defendant from the strict and
literal performance of the bond and entered into another
engagement respecting tlie further proceedings. The plain-
tiff’s conduct can be viewed in no other light than as a
waiver of a compliance with the condition of the bond so-
far as it related to a discharge of the mortgage on record,
and I see no infringement' of any rules or principles of law
in permitting parol evidence of such waiver. It is a sound
principle that he who prevents a thing being done shall not
avail himself of the non-performance he has occasioned.
Had not the plaintiff dispensed with a further compliance of
the condition of the bond it is probable that the defendant
would have taken measures to ascertain what steps were
requisite to get the mortgage discharged of record, and would
literally have complied with the conditions of the bond.



We find the rule alluded to above recognized in ancient as
well as in modern decisions.

Cummings v. Arnold, 3 Met. 486.

The terms of a written contract for the sale of goods may
be varied by a subsequent parol contract though the origi-
nal contract falls within the operation of the statute of
frauds, page 490. “ The principal design of the statute of
*frauds was,” (as Lord Ellenborough remarks in Cuff v-
Penn. 1 M. & S. 26,) “ that parties should not have imposed
“ on them burdensome contracts which they never made,
u and to be fixed with goods which they never contemplated
“ to purchase.” The statute therefore requires a memoran-
dum thereof to be in writing- that it may be made certain,
but it does not undertake to regulate its performance. It
does not say that such a contract shall not be varied by a
subsequent real agreement for a substituted performance.

That is left to be decided by the rules and principles of
law, in relation to the admission of parol evidence to vary
the terms of written contracts.

Third. Interest on the $6,000 mortgage could only be
calculated from February 1, 1868. This was the effect of
the agreement dated February 5, 1861. It had been pro-
vided for by the second mortgage up to February 1, 1868.
It had been counted in Renton’s Ev. p. 36, line 28.

Fourth. Interest on the $3,000 which was secured by said
$9,000 mortgage could only be calculated from 1st February,
1868. See Renton’s Ev. p. 36, lines 29, 30.

Fifth. Renton attempts to justify this refusal to pay the
whole $9,000 as he agreed, on the grounds that he did not
think it was a good security, page 39, line 14. It does not
appear but that the security was ample, nor that Maryott
misrepresented its value.

Sixth. Renton’s real excuse for not advancing the said
$9,000 as gathered from the testimony is, that he met with
heavy losses. See Maryott’s Ev. p. 20, lines 37, 40 ; Ren-
ton’s Ev. p. 39, lines 15,17. Renton does not deny what
Maryott swears to.

Seventh. Renton had no right to change the agreement he
entered into. He endeavors to justify himself in so doing
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Eighth. There is no pretence that Maryott falsely repre-
sented the facts.

Ninth. The uncontradicted evidence on the part of the
appellant proves conclusively that the property was ample
security. See page lines 19, 20.

Tenth. The $9,000 mortgage was not delivered. (See
page 20.) Maryott’s evidence contradicted by Renton. The
possession of the mortgage by Renton is nothing in his favor,
because he had'not advanced the whole $9,000. The pre-
sumption is, that Maryott was not to deliver the mortgage
till R. paid in full. Renton’s Ev. p. 38, line 19. There is
no difference betwpen Renton’s and Maryott’s evidence upon
the question of its having been placed in Ranney’s hands
for the purpose of carrying into effect the arrangements that
had been entered into. Such being the case, the cases of
Benson v. Wolverton 1st McCarter, 158 and Com. Bk. v.
Reckless, 1 Halst. Ch. 650, are not applicable. The onus
probandi is on Renton. Maryott’s answer corroborated by
the circumstances proved is not overcome by Renton’s Ev.
P- 39, lines 37, 49, p. 38, lines 31, 39.

Eleventh. The $6,000 mortgage should be reduced to
$5,000, because Renton agreed to take the stock back.
Renton does not deny this in his evidence, but says, Maryott
did not ask him to take it back. (See page 36.) But he
tendered it back by his answer, pages 8, 9, 13 and 14.
The evidence on the part of Maryott is that the stock was
worthless. The evidence on the part of Renton does not
contradict that fact, but on the contrary, although offered for
the purpose of contradicting it rather strengthens than con-
tradicts Maryott’s testimony with respect to it. Edwin
Ross’s testimony, pages 34-5, does not attempt to prove that
the stock was of any value, and although he says he does
not think there was anything said between them that he did
not hear, he does not say that Renton did not represent to
and promise Maryott what Maryott says he did.

Renton swears that he told Maryott, page 36 line 7,
“ whether it was worth more or less I do not know.” JNow
Renton did know, for on the same page, line 21, Renton
says, “ after I had transferred that stock to Maryott I made

40 “ a trade with a friend who had 625 shares of that stock of



“ the same company of which. I became owner.” But he
tacitly conceals the value of it and by so doing admits
what Maryott had sworn to, viz. : that it was worthless.

Renton has tried in his testimony to create the impression
that Maryott knew the stock was wordless, and received it
knowingly, thereby intending to give a bonus for the use of
the money, but that must be proved. It cannot be pre-
sumed because that would be a presumption that an illegal
act was intended. Renton seems to have been in a dilemma
between swearing to an intended fraud, which would make
the transaction void, and swearing onlv to such facts as,
from which he supposed fraud, might be presumed but not
proved. The law will not presume fraud in a man whereby
he may be the gainer. He does not deny what Maryott
swears to, viz : that he agreed to take it back. It must be
presumed that it was only put in as a temporary counter
between them. Renton therefore must be charged with the
worthless stock. It must be deducted from the mortgage.
The answer, as to the stock, is responsive to the bill. The
bill, page 1 line 18, alleges that Maryott became and was
justly indebted to Renton in $6,000. The answer is respon-
sive in its statement of how the indebtedness accrued, and
as to whether it was ajust indebtedness.

Twelfth. It is impossible to believe that Renton refused
to loan the balance of the $9,000 on the ground that Ma-
ryott could not purchase one of the four tracts. Maryott
only needed $700 to complete the purchase of the fourth
tract; he had purchased the other three on the strength of
his agreement with Renton.

Thirteenth. Nor can it be believed that Renton refused to
pay the $9,000 because he did not like the security. It
must have been for some other reason, and the only reason
was the one sworn to by Maryott, and not contradicted by
Renton, viz : that he had lost a large sum of money. (See
Maryott’s Ev. p 20, lines 37, 40, p. 21, lines 1 to 23.

Fourteenth. Renton has no equity in the enforcement of
the $9,000 mortgage. He who seeks equity must do equity.
1 Story’s Sec. 64.

Fifteenth, Renton is not entitled to any remedy either at
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Before be can recover for the money actually advanced
he must put Maryott in as favorable a position for obtaining
a loan elsewhere as it was in his power to do.

It is unjust that he should hold the $9,000 mortgage for
$3,000. 1ike was at least bound to release the $6,000 of the
$9,000 which he refused to pay to complete the contract on
his part. Abbett v. Draper, 4 Denio 54. “ The defendant
did not receive the goods in question as a debtor but as &
payment. Before he caii recover their value he must put
the defendant in the wrong by tendering the balance of the
purchase money and demanding a deed.”

As to the decree so far as the same is in favor of George
Gage.

Page 4. The bill states that on or about the 25tli day of
September, 1866, one George Gage caused to be docketed in
the court of common pleas, of the county of Morris, a judg-
ment for the sum of $80.16, more or less theretofore obtain-
ed by him against the said Charles F. Maryott, in the court,
for the trial of small causes, etc., by virtue whereof the said
George Gage may claim to have some lien upon the said
mortgaged premises.

Page 6. It asks a decree against Gage to pay Renton’s
mortgage and costs, and in default that he may be foreclosed
of all equity of redemption or claim in the mortgaged pre-
mises, or that the property may be sold to pay Renton.

It does not allege even that the said judgment remains
unsatisfied of record, or that it has not been reversed, annul-
led or set aside.

Mr. Gage did not answer the bill nor claim any lien by
virtue of the supposed judgment but by his written consent,
filed April 18, 1868, a decree pro confesso wras made against
him, page 40.

For reversal of the decree, so’ far asit is in favor of Gage,
the appellant will rely upon the following

POINTS.

First. The decree, pro confesso, against him was a bar
against any claim that he might have to any lien upon the
premises in the suit by virtue of said judgment.



" 09

A decree by consent even of a person not a party to the
suit is binding and cannot be set aside. Pee Seton on de-
crees (Eng. Ed. of 1862). French v. Shotwell, 5 Johns. Ch.
564. It is conclusive unless procured by fraud.

Second. Maryott answered the bill, and knowing that
Gage could make no legal claim by virtue of the supposed
judgment did not answer specially as to the judgment, but
the [answer contains a general denial of all the matters
of the bill not being answered with which an answer
usually concludes. 2 Daniels Ch. Pr. 843, n 2, says, it is
assumed in Stafford v. Brown 4, page 90, that the general
denial is sufficient as a pleading to put the several matters
of the bill in issue.

This general denial, coupled with the consent of Gage, to
a decree pro confesso, is conclusive that the judgment was
not a lien.

Third. No.decree, pro confesso or any default whatever
was ever taken against Maryott. Tet the Chancellor pro-
ceeded without any evidence in favor of, and with a decree

10

pro con. against Gage, to direct the master to ascertain and 20

report the amount due on Gage’sjudgment and the order of
priority, page 42. This was illegal.

Fourth. Although no decree pro con. against Maryott or
any default whatever had occurred against him, yet the
master proceeded to, and did report on Gage’s supposed
judgment, without any notice or summons to Maryott or his
solicitor whatever to attend him, and made a report thereon
ex parte without his knowledge and in his absence. See
report, pages 43 to 46. This was illegal and void.

Fifth. The master in admitting a certificate of search as 30

evidence, admitted illegal evidence. Such certificate is not
recognized by law as proof of a judgment. The certificate
of search may be true, and still the record of the judgment
might shew that the said judgment was satisfied, or set aside.
The record itselfis the only evidence of the judgment.
Sixth. Altho Maryott was not in default and had fully
answered the bill and was entitled to the privelege of filing
exceptions to the Master’s report, yet no such privilege was
allowed him. The final decree was signed and filed on the

very day, August 15,1868, that the Master’s report was filed 40
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and without any order nisi to confirm the Master’s report.
Seventh. For the reasons last stated the final decree, as far
as it is in favor of Gage, is unjust and illegal and ought to
he set aside.
The appellant does not claim to have the decree in favor
of Renton set aside for the reasons last stated, but only for
the reasons as first above stated.

C. E. SCOFIELD,
Solicitor of Appellant.

JOHN S. DE HART,
O f Counsel with Appellant.



