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Notice of Appeal. 

(Filed, February 16, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Between: 

·vAsSAR II OLDING Co., a 
Corporation, 

Complainant, 

and 

WJLLIAM A. DuNLAP, et als., 
Defendants. 

On Bill, &c. 

Notice 
of Appeal. 

To Osborne & Marsellis Co., William A. Dunlap, 
Julia F. Dunlap and Johan R. Johnson or 
Philip Goodell, their Solicitor: 

The oomplainant, Vassar Holding Co., a cor-
poration, hereby appeals from the order ma<1e in 
the above entitled ~a use on the 30th da? of ,J1ann-
ary, 1928, and from the whole and every pa.rt 
thereof, to the Court of Errors and Appeals in 
the last resort in all causes. 

Da.ted, February 14, 1928. 

THO11AS BRUNFJ'r'rO, 

.10 

20 

8olicitor for and of counsel with 
complainant, Vassar I-IokUng Co. 40 
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B,ill of Complaint. 

I conceive there is good cause for appeal in the 
above entitled cause. , 

THOJ\iAS BRUNETTO, 
Solicitor for and of counsel with 

10 complainant, Vassar Holding Co. 

20 

The order in the above entitled matter was 
made by _the Chancellor on the advise of Vjce'"' 
Chancellor Maja Leon Berry. 

A true copy. 
THOMA.S BARBER, 

Clerk. 

Bill of Complaint. 

(Filed, October 13, 1926.) 

IN CHANCERY OF NEW JERSEY. 

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey: 

30 The complainant, Vassar Holding Co., a c•or-
poration of the State of New Jersey, respectfully 
shows that: 

40 

1. On July 10, 1923, Joseph Chier.a and Bessie 
Chiera, his wife, being indebted to Charles Zim-
mer in the sum of $15,000.00, executed to him a 
bond of that date to secure that sum, payable on 
July 10, 1925, with interest at the rate of six 
per centum per annum, payable half yearly from 
the date of the bond. 

3 

Bill of Coniplaint. 

2. To secure payment of the bond, said Joseph 
Chiera and Bessie Chiera, hi,s wife, executed to 
s,aid Charles Zimmer a mortgage of even date 
with the bond; and thereby conveyed to him, in 
fee, the land hereinafter deseribed ,on the ex-
press condition that such conveyance should be 10 
void if payment should be made according to the 
terms of the bond, which mortgage, having been 
:first duly acknowledged, and the certificate of ac-
knowledgment duly endorsed thereon was re -
corded in the Register's Office of Essex County, 
in Book G 49 of mortgages, pages 49-51, on July 
19, 1923. 

3. The mortgaged premises are described as 20 
follows: 

All that tract or parc ,el ,of land and prem-
ises, situate, lying, and being in the T,own of 
Bloomfield, in the County of Essex and State 
of New Jersey. 

BEGINNING at .a point in the westerly 
,side of Bloomfield Avenu~, said point being 
distant northerly along same 177 feet from 
its intersection wiih the northerly side of Hill 
Street as said street and avenue are now mon-
umented, which point of beginning is in the 
northerly line of land now belonging · to lVf eta 
Fissler, formerly of Peter Condict; from 
thence running aLong said westerly side of 
Bloomfield A venue north 21 degrees 34 · min-
nte ,s west 100 feet to the southerly line of 
land now or formerly belonging to .John W. 
Schuchman; thence along ·same south 68 de-

30 
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Bill of Complaint. 

grees 58 minutes west 263.32 feet to a corner 
in said land; thence still along same and 
line of land belonging to Kate A. Knapp south 
21 degrees 34 minutes east 100 feet to afore-
said mentioned line of land now belonging 
to Meta Fissler formerly Peter Condict; 
thenc:e along same north 68 degrees 58 min-
utes east 263.32 feet to thei westerly line of 
Bloomfield Avenue at the place of BEGIN-
NING. 

The above description being made in ac0ord-
ance with survey made by Ernest Baechlin, dated 
September 9, 1921. 

4. On September 23, 1926, said Charles Zimmer 
by written assignment assigned said bond and 
mortgage to complainant, which assignment hav-
ing first been duly acknowledged and the certificate 
of acknowledgment duly endorsed thereon, was 
recorded in the Register's Office •Of Essex County 
on October 7, 1926. 

5. On Oc:tober 24, 1923, Joseph Chie~a and Bes-
sie Chiera, his wife, mortgaged said land to the 
Phoenix Building and Loan Association of the 
City_ of N ewa.rk, for $50,000, which mortgage wa.s 
on November 3, 1923, registered in the Register's: 
Office of Essex County 1n Book T 49 of Mort-
gages, on page 402. 

6. On October 24, 1923, the .said Charles Zim-
mer postponed the lien of his mortgage in favor 
of the mortgage to the Phoenix Building and 
Loan Association , of the City of Newark, recorded 

Bill of Conir>laint. 

1n Book T 49, page 402, so that the aforesaid 
mortgage to the said Phoenix Building and Loan 
Association would be a prior lien of re-cord to 
that of the said Cha.rle -s Zimmer, which postpone-
ment is dated October 24, 1923, and was re-corded 
in the Essex County Register's Offiee on N ovem-
ber 13, 19'23, in Book 75 of postponements for 
said county, on page 231. 

7. On November 2, 1923, .Joseph Chiera and 
Bessie Chiera, his wife, mortgaged a part o-f said 
land to Melanie Dynner, Trustee, for _$25,717 .10, 
·which mortgage was on November 20, 1923, reg-
istered in the Register's Office of E ·ssex County, 
in Book F 50 of Mortgages, on page 27. · 

The 1 premises so as aforesaid mortgaged to Me-
lanie Dynner are a.s follows: 

All that tract or pare-el of land and prem-
ises situate, lying and being in the town of 
Bloomfield, in the County of Essex and State 
of New Jersey. BEGINNING at a point in 
the west side of Bloomfield Avenue, said point 
being c]j,stant north a.long same 117 feet fr -om 
its intersection with the north side of Hill 
Street, ,a.s said street and avenue are now 
monumented, \Vhich point of beginning is in 
tbe north line of land now belonging to Meta 
Fissler, formerly . of Peter Condict; thence 
along said west side of Bloomfield Avenue 
north 21 degrees 34 minut.es we,st 100 feet to 
the south line of land now or formerly be-
longing to John W. Schuchman; thence along 
same south 68 degrees 58 minutes west 100 
feet; thence south 21 degre.es 34 minutes east 
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Bill of C 01npl a int. 

100 feet to the aforementioned land now be- · 
longing to Meta Fissler, formerly of Peter 
Condict ; thence along same north 68 degrees 
58 minute ·s east 100 f ee-t to the west line of' 
Bloomfield Avenue at the BEGINNING. 

8. On November 2, 1923, the said Melanie Dyn-
ner, Trustee, made ,a deelaration of trust, which 
declaration of trust was on November 14, 1924, 
recorded in the Essex County Register '·s Office in 
Bo-ok 168 of assignments of mortgages for said 
county, on page 293, and in and by which said 
declaration of trust the said Melanie Dynner, 
Trustee, dedared that the said mortgage wa,s, 
given to her for the purpose of securing and a id-
ing the -completion of the building on the premises 
described in said mortgage, and to secure to the 
several contractors and creditors, the amounts dne 
them for labor performed and materials furnished 
in the e-rection and completion of ·said building; · 
and further declared that Johan R. Johnson has 
an interest in said . mortgage held by the said 
trustee, to the extent of $9,690.93, and that the 
said trustee holds the legal title to said mortgage 
in trust for the said Johan R. J ,ohnson '' to the · 
extent of the above sum and others.'' 

9. Solici tor of the · complainant has been in-
formed that some of the beneficiaries · entitled to, 
the proceeds of the : said n1-ortgage are: Benjamin 
Cohn, trachng as Uptown Iro 'n Works, Benjamin 
Wulach, Alfonso D 'Alessio, Daniel Kennedv AI--

v ' 

fred J. Hoffman, Bernard Mindes, John E ·. Tal-
madge, Jr., J:oseph Falcone - and L.eouard E . 
Cousins·~ 

7 

Bill of C om,pla int. 

Because -of the failure of the truste ,es to nam e 
the beneficiarie -s having an intere .st in the said 
mortgage, the said Charles Zimmer alleges that 
he does not know the - nature , of the said trust; 
neither doe,s he know whether any or all of the 
said alleged beneficiaries have any interest in the 10 
said lands and premises, by virtue -of the · afore-
said mortgage; neither has the said Charles Zim-
mer any knowledge as to whether there are any 
other beneficiaries who might have an interest 
in the said lands and premises by virtue of· the 
aforesaid mortgage; neither has he knowledge -of 
the amount, if an;y, that may be due to any or all 
of the- aforesaid or unnamed beneficiaries~ or if 
such interest exists or amount is owing, if the 20 
same is held by or due to any -or all of the afore-
said or unnamed be1neficiaries in an individual or 
representative capacity. 

· Any int erest which the said Melanie Dynner, 
Trustee, the above named beneficiaries, as well as 
all unnamed beneficiaries have in said land is 
subject to the lien of complainant's mortgage. 

10. By written assignment dated May 21, 1924, 
Johan R . .T ohnson assigned all his right, title and :30 
interest in and to the afore said mortgage recorded 
in Book · F 50, page 27 unto T1he Osborne & Mar-
sellis Co. as -securHv for the indebtednesR due 

•' 

by the sairl. .Johan R. Johnson to the ,said Os-
borne & i\tiarsellis Co., which assignment was re-
corded on N ovemher 14, 1924, in Book 168 of 
As·sig·nments for IDs sex County, on page 294. 

Any inte1·est which the said .Johan R . .Johnson 
and the Osborne & Marsellis Co. have 1n said 40 
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Bill of Co1nplaint. 

land is subject to the lien of complainant's mort-
gage. 

11. On December 10, 1923, Joseph Chiera and 
Bessie • Chiera, his wife, m:ortgaged the same land 
as covered by the c,omplainant 's mortgage to John-
.son Investment Corporation, for $10,000.1 which 
mortgage was on December 11, 1923, recorded in 
the Register's Office of Es .sex County in B,ook H 
50 of J\1ortgages, page 116. 

Any interest which the said Johnson Investment 
Corporation has in said land is subject to the lien 
of eomplainant's mortgage. 

12. On August 15, 1923, A. J. Krohn & Sons, 
Inc., a c,orpora tion, filed in the office of the Clerk 
of the County of Essex, a lien under the aet 
entitled ' 'An Act to secure to Mechanics and 
others pa ;yrnent for their labor and materials in 
erecting any building and the supplements there-
to,'' against the said mortgaged premises and the 
buildings thereon, as a.gai'Il.st Joseph Chiera and 
Bessie Chiera, his wife, owners, and Na than Salz-
man, Phoenix Building & Loan Ass,ocia .tion of 
the City of Newark, Carl J. Duvene ,cik and Charles 
Zimmer, moTtgagees, for the sum of $235.00, which 
lien claim is rec:orded in Book 15 of lien claims on 

' page 24. 
Any interest which the said A. J. Kr ,ohn & 

Sons, Inc., a corporation, has in said land is sub-
ject to the lien of complainant's mortgage. 

13. On June 30, 1924, Orange Screen Company, 
a corporation, filed in the office of the Clerk of 
the County of Essex, a lien u11der the act entitled 

9 

Bill of Co1mp!aint. 

'' An Act to secure to J\1:echanic.s and others pay-
ment for their labor and materials in erecting 
any building and the supplements thereto,'' 
against the said mortgaged premises, as against 
Joseph Chiera, builder, and Theresa Calandra, 
owner, for the sum of $400, which lien claim is 
recorded in Book 15 of lien -claims on page 466 . 

Any interest which the said Orange Screen Com-
pany, a corporatjon, has in said land is subject 
'to the lien of complainant's mortgage. 

14. On August 27, 1923, Joseph Chiera and Bes-
'Sie Chiel'a, his wife, conveyed the said mortgaged 
premises by deed of that date to Theresa Ca-
landra, in fee, which deed was on February 11, 
1924, recorded in the Essex County Register's 
Office in Book A 70 of D-eeds, on page 128. 

15. On :May 7, ·1925, Theresa Calandra, single, 
conveyed sajd land by deed of that date to Wil-
liam A. Dunlap, in fee; which d·eed was on June 
3, 1925, recorded in the Register's Offic:e of Essex 
County, in Book E 72 of Deeds, on page 297. 

Said deed to the said William A. Dunlap was 
a warranty <leed and recites that the said convey-
ance was 1nade ·subje ·ct to all liens and encum-
brances and municipal liens. 

Any interest which the said William A. Dun-
lap has in said land is subject to the lien of com-
plainant's mortgage. 

15a. Said William A. Dunlap is married and 
his wife's name is Julia F. Dunlap. 

Any clain1 or interest she may ~1ave by way of 
inchoate right of dower, or otherwise, is subject 
to complainant's mortgage. 

10 
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Bill of C ornpl a-int. 

16. On June 11, J 923, Peoples Investment & Re-
alty Co., a New· Jersey corporation, recovered a 
judgment in the Sec.and District Court of the City 
of Newark against Guiseppe Chiera and Tony 
Chiera, in the sum of $400 damages and $24 costs, 
which judgment was on June 14, 1923, docketed in 
the Essex Common Pleas Court in Book 23 of 
Dorketed ·Judgments for E·,ssex County, on page 
269. 

17. On March 26, 1923, Philip Montano recov-
ered a judgment in the Second District Court of 
the City of Newark against Guiseppe Chiera and 
Tony Chiera in the sum of $100 damages and $9' 
costs,_ which judgment was on June 14, 1923, dock-
eted 111 the Essex Common Pleas Court in Book 
23 of Docketed Judgments f,or ·said County, on 
page 270. 

. 18. On July 18, 1923, Peoples Investment & Re-
alty Company recovered a. judgm ,ent in the East 
Orange District Court of the City .of East Orange 
against Gniseppe Chiera and Tony Chiera. in the 
sum of $200 damages and $14.50 eosts, which judg~ 
ment was on July 19, 1923, docketed in the Essex 
Common Pleas Court in . Book 23 of docketed 
judgments for .said county, on page 309. 

19. On S~itt~mber 2·0, 1924, and September 22·, 
1924, Peoples Investment & Realty Co., a N e,v 
,Jersey Corporation, and Philip Montano, caused 
exe·cutions on the aforesaid three judgments tio 
b: issned out of the Es ·sex Common Pleas Court, 
chrected to the Sheriff of the County of Essex 
and in .and by which executions the ~aid Sheriff 

11 

Bill of Cornvlaint. 

of the County or Essex was commanded to make 
the sum of damages and costs due on the afore-
said three judgments out of the goods .and chat-
tels of the said Guiseppe Chiera and ·Tony Chiera; 
and if ·sufficient goods and chattels of the said 
Guiseppe Chi era and T,ony Chiera could not be 
found whereof to make the same, then the said 
Sheriff wa.s commanded to make the aforesaid 
damages and costs of the lands, tenements, hered-
itaments and real estate, whereof the said de-
fendants, Guiseppe Chiera and Tony Chiera were 
seized on June 14, 1923, and June 14, .1924, and 
.July 19, 192,:1, or at any time afterwards in whoso-
ever hands the same may be. 

20. On De-cember 6, 1924, the Peoples Invest-
ment & Realty Co., a. New Jersey c,orporation, 
assigned said .Judgment to Ferdinando Calandra, 
·which assiQ;nment was recorded in the Clerk's Of-
fice .of Essex County on October 7, 1926. 

21. On Dece1nber 4, 1924, the said Philip Mon-
tano assig11ed said judgment to Ferdinando Ca-
landra whirh a.ssiftnment wa.s recorded in the 

' 0 

Clerk's Office of Essex County OIL October 7, J 926. 

22. On October 6, 1926, the said Ferdinando 
Calandra postponed the lien of his judgments .in 
favor of the mortgage to Charles Zimmer so that 
the aforesaid mortga.ge of the said Charles Zim-
mer would be a prior lien of record to that of 
the jlld~ents held by the sa.jd Ferdinando Ca-
landra, which postponement w.as recorded October 
7, 1926. 

10 
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Bill of Co1nplaint. 

Anv interest which the said Ferdinando Ca~ ., 
landra has in said land is subject to the lien of 
complainant's mortgage. 

23. The mortgage also oontained an agreement 
that the mortgagor:s, their heirs and assigns, would 
ke·ep the buildings on the mortgaged premises in-
sured against loss or damage by fire in a sum 
and by insurers satisfactory to the mortgagee, 
and would assign the policy of insurance to the 
m,ortgagee, his representatives or assigns, and in 
default of so doing that the mortgage-e, his repre~ 
sentatives or assigns, should be entitled to effect 
such insurance, and the premiums paid for the 
same by the mortgagee, or his assigns, with in-
terest at six per centum per annum, should be a 
lien on said land added to the amount of the 
n10rtgage debt and secured by the m•ortgage. 

24. Said mortgagors failed to keep the buildings 
on said land insured against loss or damage by 
fire in sufficient sum; and on Octobe •r 8, 1926, ,com-
plainant caused the same to be insured in the Han-
over Insurance Company in the sum of $17,000.00 
for one year, and paid the sum of $193.80 for in-
surance pren1ium thereon; which sum, with in-
terest at the rate of six per centnm per annum, 
is a lien on said premises added t,o the amount of 
the mortgage debt and secured by complainant's 
mortgage, and is prior to the lien of any of the 
defendants. 

25. Said Joseph Chiera and Be·ssie Chiera, his 
wife, Theresa Calandra and William A. Dunlap, 
or one of them, ha .ve always been in possession 
of the mortgaged premises. 

13 

Bill of Com pl a inf. 

26. The principal sum of $15,000.00 with inter-
est thereon, from July 10, 1925, is due upon co1n-
plainant 's bond and mortgage. 

Complainant is without adequate remedy in the 
courts of law and therefore prays: 

1. That \Vm. A. Dunlap, Julia F. Dunlap, Me-
lanie Dynner, Trustee, John R. J ohns ,on, Osborne 
& ~Iarsellis Co., Benjamin Co,hn, tr 1ading a.s Up-
town Iron vVorks, Benjamin Wnlach, Alfonso 

10 

D 'Alessio, Daniel J(ennedy, Alfred J. Hoffman, 
Bernard 1\t!jndes, John E. Talmadge, Jr,., Joseph 
Falcone and Leonard E. Cousins, Johnson Invest-
ment Corporation, Aaron J. I{rohn, A. J. Krohn & 
Sons, Inc., Orange Screen Company, L. & L. Hold- 20 
ing Company and Ferdinando Calandra, who are 
the defendants in this suit, may ans,~rnr the bill 
of complaint, and ea-ch statement therein made. 

2. That an aooount ma:y be taken of the amoun1 
due on complainant's mortg,age. 

3. That the defendants, or one of them, ma~T be 
decreed to pay complainant the amount s.o found 
dne, with in1erest and costs, by a short day, to 30 
be appointed by this Court; and that in default of 
such payment, they, and each of them, be debarred 
and foreclosed of all equity of redemption in said 
lands; or 

4. That a decree ma--v be made for the sale of the 
, 1 

mortgaged premises to raise and pay to the com-
plainant the amount so found due on its mortg1age, 
with interest and costs. 

40 
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Amendrnicnt to Bill of Complaint. 

5. That a writ 0:f s:ubpoena ma.y issue com-
manding the said defendants to answer this bill 
of complainant and to abide by such decree as: 
this ,c,ourt may m1ake in the premises . . 

T'HOJVIAS BRUNETTO, 
Solicitor for and of Counsel 

with Com-plainant. 

Amendment , to Bill of Uompilaint. 

(Filed, November 24, 1926.) 

IN CHANCERY O,F NEW JERSEY. 

Between: 1· 

VASSAR HoLDIN-G Co., a corp ·., 0 B:11 & , 
C 

. n l . , C •. 
0 1mplainant, 

Amendment 
and to Bill of 

\V'rLLIAM A. DuNLAP, et ais., · Complaint .. 
Defendants. 

To the Honorable Edwin Robert Walker, ChanceI-
30 lor of the State of New Jersey: 

40 

The bill of complaint in tne above entitled mat --
ter is amended by adding to paragraph one of the-
prayer for relief in the bill of complaint, page 
nine, the following: 

'' Theresa Calandra, Joseph Chiera and 
Bessie Chiera, as- party defendants -.'' 

THOS. BRUNETTO, 
Solicitor of Complainant. 

15 

Answer. 

(Filed, N ovemher 26, 1926.) 

IN CHANCERY OF NEW JER.SEY. 

Between: 

VASSAR HoLDING Co., a 
,Corporation, 

Complainant, On Bill, &c. 

and 

\VILLIAM A. DUNLAP, et als., 
Defendants. 

Answer. 

The anRwer .of Osborne & M:arsellis Company, 
a corporation, with its ; principal place of business 
at No. 27'.2 Bellevue Avenue, Upper Montclair, 
New Jersev and of William R. Dunlap and .Julia 

" ' F. Dunlap, residing at No. 20 Wellesley Road, 
·upper Montclair, . New Jersey, respectfully shows 
that: 

1. They admit. the allegations of paragraph 1 
of the bill of complaint, except as to the amount 
of the indebtedness which defendants allege was 
$12,000.00 and not $15,000.00 

2. They admit the allegations of paragraph 2, 
3, 4, 5, 6, 7 and 8. 

3. They have no knowledge as to the truth or 
falsity of the -allegations of paragraph 9. 

10 
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An ,swer. 

4. They admit the allegations of paragraph 10 
and 11. 

5. They have no knowledge as to the truth or 
falsity of the allegations of paragraphs 12, 13 

10 and 14. 

20 

30 

40 

6. They admit the alleg ,ations of paragraphs 15 
and 15a. 

7. They have ,no knowledge of the truth or fals ~ 
i ty of the allegations of paragraphs 16, 17, 18, 19·, 
20, 21, 22, 23 and 24, and leave the complainant 
to its proof. 

8. They admit the allegations of paragraph 25. 

9. They deny the allegations of paragraph 26, 
alleging that the principal amount due on the bond 
and mortgage is $12,000.00 less any interest that 
may have been paid on the diff e,rence between 
$15,000.00 ,and $12,000.00 for the two years, July 
10, 1923, to July 10, 1925, to wit, the sum of $360.00 
leaving a balance of $11,640.00 and interest fr ,om 
July 10, 1925. 

PHILIP GOODELL, 
Solicitor for Defendants. 

I hereby consent to the above answer being filed 
as of time. 

THO~. BRUNETTO, 
Solicitor for Complainant . 

17 

Notice to Strike Ou\ Pa,ragraphs 1 and 9 
of Answer. 

(Filed, December 16, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between: 

VASSAR HoLDING Co., a 
,Corporation, 

C c,mplain'ant, 

and 

V-l ILLIAM A. DuNLAP, et als., 
Defendants. 

On BilJ, &c. 
Notice to 
Strike Out 
Paragraphs 
1 and 9 of 
Answer. 

To Osborne, l\1arsellis Company, a corporation, 
Williarn A. Dunlap and Juliet F. Dunlap, de-
fendants. 

Sir ,s and Madam! 
PLEASFJ TAKE NOTICE, that on Tuesday, 

December 14th, 1926, at ten ,o'clock in the fore"" 
noon, or as soon thereafter as eounsel may be 
heard, at Chancery Chambers, 1060 Broad Street, 
Newark, N. J., I will apply to the Chancellor for 
an order striking out paragraphs one and nine 
of the answer filed by the above named defend-
ants in the above entitled cause upon the follow-
ing grounds : 

a. That para.graph one of said answer is 

10 

20 

30 
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Notice to Strike Oitt Paragraphs 1 and 9 of 
Answer. 

b. That para.graph one .o:f siaid answer is· 
frivolous. 

c. That paragraph nine in said answer is 
sham. 

d. That para.graph nine in said answer is 
frivolous. 

That in support of said ia pplication I will read 
to the Court the affidavit of Joseph Goldring, 
copy of which affidavit is annexed hereto, and 
made part hereof. 

Dated, De-cember 3, 1926. 

THOMAS BRUNETTO, 
Solicitnr for Complainant. 

Affidavit. 

(Filed, December 16, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between: 

VASSAR HoLDING Co., a 
Corporation, 

Complainant, 

and 

,VILLIAM A. DUNLAP, et als., 
Defendants. 

On Bill, &c. 
Affidavit. 

J o-seph Goldring, being d~1ly sworn according 
to law, upon his oath deposes and says: 

I am the President of the Viassar Holding Co., 
the complainant in the above entitled case. Tlia.t 
there is due to said complainant upon said bond 
and mortgage the sum of $15,000.00, with inter-
e,st from .July 10, 1925. 

JOSEPH GOLDRING. 

Sworn and subscribed to before me 
this 3rd day of December, 1926. 

ELINOR M. LYNCH, 
A N ota.ry Public 

of New Jersey. 
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Affidavit. 

IN CHANCERY OF NEvV JERSEY. 

Between: 

VASSAR HoLDING Co., a 
corporation, 

Complaina1it, 

and 

WILLIAM A. DuNLAP, et als., 
Defendants. 

On Bill, &c. 

Affidavit. 

20 ) State of New Jersey, le,'-' • 
County 0£ Es ,sex, ) 00

• • 

Charles Zimmer, of full age, being duly sworn 
according to law, upon his oath deposes and says, 
that he is the Charles Zimm.er who formerly 
owned a mortgage, dated July 10, 1923, made by 
Joseph Chiera and Bessie ,Chiera, his wife, in the 
nominal sum of $15,000.00, same being the n1ort-
gage under foreclosure in the above entitled 

30 cause; that he is the Charles Zimmer who after-
wards assigned said mortgage to the Vassar 
Holding Co.; deponent says that the most that' 
he advanced on the said mortgage in the way of 
money or value was $12,000.00; that he paid this 
n1011ey to his attorneys, Lowy , & Lowy, for dis-
bursements; that he is advised by Lowy & Lowy 
that the money was disbursed as follows: 

To the $12,000.00 was added $306.50 due Joseph 
40 Chiera and Bessie Chiera from Lowy & Lowy on 
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Affidavit . 

another account, and $543.50 due them from a 
third account, making a total of $12,850.00, dis-
bursed as follows: 

1923 
July 18, T10 Johan R. Johnson, $12,000.00 10 

'' L. E. Cousins, 500.00 
'' Lowy & Lowy for services, 50.00 
'' paying off Duveneck 

mortgage, 10,300.00 

$12,850.00 

Deponent says that he never paid any more money 
to Joseph Chiera, except the money that he paid 
to Messrs. Lowy & Lowy. 

Subscribed and sworn to this 
13th day of December, 1926. 

Before me, 
MALVERN HAMEL, 

Notary Public of 
New Jersey. 

A true copy. 
THOMAS BARBER, 

Clerk. 
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Order Denying Motion to Strike Out. 

(Filed, Deoember 16, 1926.) 

IN CI-IANCERY OF NEW JERSEY. 

Between: 

{VASSAR fioLDING Co.r a 
,Corporation, _ On Bill 

C omplainan-t,. > ' 
and 

Order Deny- . 
ing ;]\![otion to 

W1LLIAM A. DUNLAP, et als., 
Defendants. 

Strike Out. 

This ma ft.er being opened to the court by 
Thomas Brunetto, solicitor of the complainant 
Vassar Holding Co., in the presence of PhHip 
Goodell, solicitor for the Osborne i & Ma.rseHis 
Company and William A. Dunlap, and on arg11-
ments being heard; and it appearing that the de-
fense interposed by the Osborne , 1& J\,fa.r.sellis Com-
pany is, subject to the proof of the facts therein 
alleged on 1-he hearing, a good defense: 

It is on this 16th day of December, nineteen 
hundred and twenty-six, hereby ORDERED that 
the motion of the ,complainant, that the answer 
o.f the Osborne & Marsellis Company be stricken 
out, be· and hereby is denied, . with eosts .. 

Respectfully advised, 

A true copy. 
THOMAS BARBER,. 

Clerk. 

JOHN H. BACI{ES, 
V. C~ 

E'. R. WALKER, 
C. 
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Answer and Conn terclaim of J os,eph Chiera .and 
Bessie Chiera, his wife, and The,res:a Calandra. 

(Filed, February 15, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between: On Bill, &c. 

VASSAR HOLDING Co., a corp., Answer and 
Complainant, Counterclaim of 

I Joseph Chiera and 
and Bessie Chiera, his 

T wife, and Theresa 
V\ ILLIAM A. DUNLAP, et als., j Calandra. 

Defendants. 

The answer of the defendants, Joseph Chier.a 
and Bessie Chiera, his wife, and Theresa Ca-
landra. 

These defendants, J o:seph Chiera and Bessie 
Chiera, his wife, the real owners of the equity of 
redemption, and Theresa Calandra, their trustee, 
answering the bill of complainit, say that: 

1. Paragraphs one to six inclusive are admitted. 

2. These defendants admit that pa:r:t of para-
graph seven which states that Joseph Chiera and 
Bessie Chiera, his wife, executed a mortgage on 
November 2, 1923, to Melanie Dynner as, trustee. 
These defendants further answering said para-
graph say that the said mortgage was executed 
hy them to the said Melanie Dynner, trustee, 
and delivered to Philip Lowy, who was to hold 
same in ese;row and not to record same until di-
rected 1-o do so by the defendants, Joseph Chiera 
and Bessie Chiera, his wife. The said mortgage 
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Ans1£er and Counf Prclai1n of Joseph Chiera and 
Bessie Chiera, His lVife, and Theresa Calat1idra. 

was executed and delivered by the said Joseph 
Chiera and Be,ssie Chiera, his wife, upon the ex-
press agreement with the sever.al ,contractors and 
persons for whose benefit said mortgage was ex-
ecuted, that they would extend ere di t and ma-
terial and labor for the purpose of completing the 
building whjch was then in the · course of con-. 
struction upon the lands described in the bill of' 
eomplaint, that the trustee was not to re,cord 
said mortgage until advised by defendants Jo-
seph Chie1~a and Bessie Chiera, his wife. The 
said m•ortgag-e was recorded November 20, 1923, 
contrary to the agreement which the said de-
fendants, Joseph Chiera and Be·ssie Chiera, his 
wife, and the said trustee entered into. All of 
the persons for whose benefit said mortgage was 
executed by the said Joseph Chiera and Bessie 
Chiera, his wife, have failed to carry out their 
part of the agreement, although often requested 
to do so · by the said Joseph Chiera and Bessie 
Chiera, his wife. · 

3. Paragraph eight of the bill of complajnt is· 
admitted wjth the ex~eption of the aUegatiorr 
'' That Johan R .• J.ohnson has an interest in said 
mortgage held by the said tru ,stee, to the extent 
of $9,690.93, and that the said trustee holds the 
leg"al title to said mortgage in trust for the said 
Johan R . .Johnson to the ext .ent of the above sum 
and others.',. As to that the defendants deny. 
~hese defendants further answering said allega.-. 
hon say that the mortgage to the said Melanie-
Dynner is void for the want of consideration. 
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Answer and Cr>1,nterclaim of Joseph Chiera and 
Bessie Chiera ,, JI is Wife, and Theresa , Cala1idra. 

4. As to paragraph nine defendants say that 
there are no moneys due to the supposed bene-
ficiaries mentioned in said mortgage. 

5. Defend::mts ,admit paragraphs ten, eleven, 
twelve, thirteen, fourteen, fifteen, sixteen, seven-• 
teen, eighteen, nineteen, twenty, twenty-one, twen-
ty-two, twenty-three, twenty-four and twenty-five. 

6. The defendants were compelled to expend 
large sums of money to supply new ma.terjal, new 
labor for work which was improperly done hy 
the beneficiaries of the said .m,ortga.ge of which 
J\felanie Dynner was the trustee. These defend-
ants further answeri.ng the allegations of the bill 
of compla.i nt relating to the Raid mortgnge to ]\if e-
lanje Dvnner as trustee sav "that hV' reason of . . . 
the failure of the persons for whose benefit sRid 
mortgage vi1 as given to ~omplete their con.tracts 
with the-se defendants to supply proper labor and 
material for the completion of said building, theRe 
<defendants were compelled to expend large s11mR 
of money to complete , the work, labor and fnr--
nish the materjal ,vhich should have been fur-
nished by saj d beneficia.rj es.'' Said sums of money 
·were derived from and paid out of the proceeds 
·of a mortgage whfrh the defendants, Joseph Clii-
iera and Bessie Chiera, his wife, executed to the . 
.J ,ohnson Investment Corporation, on Decembm· 
10111, 1923, nominally in the sum of $10,000.00. 

7. That the said mortgage given to the said 
1\1:elanie Dynner as trustee is null and void and 
not alien upon the premises described in the bill 
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Ans1,cer and Coi(,nterclaim of Joseph Chiera and 
Bessie Chiera ,, I-Iis Wife, and Theresa Calandra. 

of complaint, as the persons for whose benefit sair1 
mortgage wa,s given, failed to furnish the consid-
eration which said mortgage was given for. 

8. These defendants further answering said hill 
of com.plaint say that the mortgages covering 
said premises should be in the following order 
of priority: 

1. Phoenix Building and Loan Association 
in the nominal ,sum •of $50,000.00. 

2. Vassa .r Ho1ding Co., complainant, in the 
nominal sum of $15,000.00. 

3. Johnson Investment Corporation, in the 
nominal sum of $10,000.00. 

9. The mortg:age of said Melanie Dynner is 
not a lien for the reason that all the persons for 
whose benefit said mortgage was given failed to 
carry out their contracts with these . defendants, 
and said mortgage was delivered to the s::tid 
trustee contrary to defendants' agreement with 
the trustee. 

COUNTERCLAil\1. 

By way of counterclaim against Melanie Dyn-
ner, trustee, these defendants repeat the allega-
tions set forth in paragraphs one to eight, inclu-
sive, in their ans" rer a.nd pray that: 

1. That said 1\1elanie Dynner, trustee, mav an-
40 S"VVer this counterclaim. 

27 

Answer and Counterclaim of Joseph Chiera and 
Bessie Chiera ,, His TVife, and Theresa , Cal(J/ndra. 

2. That the bond and mortgage executed by the 
defendants, Joseph Chiera and Bessie Chiera, his 
wife, be declared not a lien upon the premises 
described in the bill of complaint .and void and of 
no affect. 

3. That the said Melanie D_ynner, trustee, be 
decreed that she cancel the ,said mortgage of rec-
ord and deliver the bond and mortgage to said 
defendants, Joseph Chiera and Bessie Chiera, his 
wife, and that the 1assignments of a part of said 
mortgage to Johan R. Johnson and from J oha.n 
R. Johnson to Osborne & Ma.rsellis Co., be de-
clared null and void and of no affect. 

CHAS. S. SMITH, 
Solicitor of Defendants, Jo-

seph Chiera, Bessie Chi-
era and Theresa Calandra. 
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Interlocutory Decree. 

(Filed, February 28th, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between; 

\ 7 H C ASSAR OLDING O., a 
Corporation, On Bill, &c. 

Compl't, Interlocutory 
and Decree-. 

vVu,LIAl\'I A. DUNLAP, et als., 
Def''t.". 

This ca.use being opened to the Gourt by 
Thomas Brunetto, of counsel with the complain-
ant, and it appearing that process of S11bpoena for 
the appearance of the defendant hath been duly 
issued and returned served upon William A. Dun-
lap, Julia F. Dunlap, 11:elanie D'Y'nner, Trustee,, 
Johan R. Johnson, Osborne 1 & Marsellis Co., Ben-
jamin Cohn, trading as Uptown Iron Works, AI--
fonso D 'Alessio, Daniel I(ennedy, Alfred J. Hoff-
nian, Bernard Min des, John E. Talmadge, Jr., Jo-
seph Falcone and Leonard E. Cousins-, Johnson 
Investment Corporation, Aa .ron J. T(rohn, A. J. 
I(rohn & Sons, Inc., Orange Screen Company, L. 
& L. Holdjng Company, Ferdinando Calandra:., 
Theresa Calandra, Joseph Chiera and Bessie Chi-
era, 11elanie Goodman ( nee Dynner), Trustee, Ed-
ward lvI. Halnern and Benjamin ,iVulad1 and that 
the said defendants have not appeared' and filed 
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In.ferlocutory Depree. 

any answer to said bill virithin -the time limit _ecl hy 
law, disputing the priority of eomplainant 's mort-
gage, nor at any other time, nor has taken any 
other steps in this cause, but have wholly failed 
:and negle·ctetl so to do : 

IT IS THEREUPON, on this 28th day of Feb-
ruary, in the year of our Lord one thousand nine 
hundred and twenty-seven, ordered, adjudged and 
decreed that the said bill be taken a.s confessed as 
:a.gainst Melanie Dynner, Trustee, Johan R. John-
s,on, Benjamin Cohn, trading as Uptown Iron 
vVorks, Alfonso D 'Alessio, Daniel I-{ennedy, Al-
fred J. Hoffman, Bernard Mindes, John E. Tal-
madge, Jr., Joseph Falcone and Leqnard E. 
Cousins., Aaron J. Krohn, A. J. Krohn & Sons, 
Inc., Orange Sere -en Company, L. & L. Holding 
Company, Ferdinando Calandra, Theresa Calan-
dra., Joseph Chiera and Bes ·sie Chiera, Melanie 
Goodman ( nee Dynner), Trustee, EdwaTd 1\1. Hal-
pern and Benjamin Wulach, and that it be re-
ferred · to John P. Manning, E ,squire, one of the 
lviasters of this Court, to ascertain and report the 
:amount due to the said complainant for principal 
:and interest upon the mortgage held by complain-
ant upon the premises mentioned and deseribed 
in 1the said hill of complaint, and also the amount 
due, if anythjng, to the said defendants upon their 
respective mortgages and judgments and to re-
port . accordingly; and also to ascertain and report 
the order and priority of the · said several mort-
gages and judgments respectjvely, and whether 
they all embrace the same premises; and ·whether 
fl1e said mortgaged premises should be sold to-
gether or in pa.reels, and if in pa.n~els, in what 
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Master's . Report; 

order, and that the said l\!Ia,ster do make his re-
port thereon with all convenient speed. And all 
further equity is re.served until the coming in of 
the said Master's report. 

Respectfully advised, 

BAYARD STOCKTON, 
A. M. 

E. R. WALKER, 
C. 

A true copy. 
THOMAS BARBER, 

Clerk. 

Master's Report. 

( Filed, November 17, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between: 

VASSAR HoLDING Co., a corp., 
Complainant, 

and 

WIVI. A. DuNLAP, et als., 
Defendants. 

On BiH to 
Foreclose. 
J\1aster 's 
Report. 

In pursuance of an order of this Court, entered 
in the above entitled cause, bearing date the twen~ 
ty-eighth day of February, 1927, I have been at-
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Mast er's R eport. 

tended by Thoma ,s Brunetto, Esquire, the s,olici-
tor of the ,complainant, by Philip B. Goodell, Es-
quire, the solicitor for William A. Dunlap, de-
fendant, and also solicitor for the Osborne Mar-
sellis Company, and Johann Johnson, and Charles 
B. Smith, E ·squire, solicitor for J o.seph Chiera and 
Teresa Calandra, and in the presence of the par-
tie ,s attending me, I have considered of the mat-
ter ,s therehv referred to me. 

And the solicitor of the complainant produced 
before me the mortgage in its bill mentioned, bear-
ing date the twenty-third day of July,· 1923, and 
made and exe,cnted by Joseph Chiera 1 and Bessie 
Chiera, his wife, to Charles Zimmer, ·which said 
mortgage was duly acknowledged acc:ording to 
law, by the said mortgagor, and recorded as in 
·said hill mentioned, as appears iby endorsements 
thereon; and the ·0omplainant' ,s solicitor also pro-
duced before me the bond intended to be secured 
by the said mortg·a ,g-e, which said bond Rnd mort-
gag-e are marked Exhibits 1 and 2 for the com-
plainant. 

And the solicitor of the complainant also pro-
duced before me an assignment of the said bond 
and mortgage, dated September 23, 1926, made 
and executed by Charles Zimmer to the ,complain-
ant, which said assignment was duly acknowledg ·ed 
ac:cording to law and recorded as in the bill men-
tioned as appea.r ,s· by endorsements thereon, which 
Raid aRsig11ment is marked Exhibit 3 for the {'Om-
plainant. 

And I find tha.t there is due to the eomnlainant 
011 its said morh~·a.<2.·e, the sum of Twelve thonsand 
Dollars ($12,000) for principal and not the sum 
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ftl aster's Report. 

of Fifteen thousand Dollars ($15,000). · It appears 
from the testimony of Charle ,s, Zimmer, the- mort-
gagee, to v:hom the said mortgage was exe-cuted 
and delivered, had loaned through the office of i1:r. 
Lowy the sum of twelve thousand dollars ( $12,-
000) and not Fifteen Thousand Dollar ,s, ($15,000), 
although the , mortgage and also the bond that was 
executed and delivered to :Mr. Zimmer was in the 

. sum of Fifteen Thousand Dollars ($15,000). 
And I, therefore, find that there is due to the 

complainant on its said mortgage for principal 
and interest on this date the sum of Twelve Thou-
sand Eight Hundred Sixty Eight Dollars and 
Eigh~y Cents ($12,868.80) andI ·have appended 
hereto a schedule marked Schedule ''A,'' show-
ing how this amount of principal and interest due 
to the ·C'omplainant was reached. Included in the , 
aforementioned amount is the sum of One Hun-
dred and Ninety-three Dollars and Eighty Cents 
($] 93.80) which was for insurance premiu~s paid 
by the said complainant. The amount of the prin-
cipal that is due the complainant is Twelve Thou-
sand Dollars ($12,000), with interest thereon from 
July 10th, 1925, to ;the da,te hereof, at 6% per 
annum, which said interest amounts to the sum 
of $1,644.00, adding to the a.mount of the principal 
and interest due the complainant the sum of One 
Hundred Ninety-three Dollars and Eighty Cents 
( $193.80), making a grand total of $13,857.80'. 
There is to be deducted from this grand total of 
$13,857.80 the sum of $360.00 which the ex<:'es,s 
amount of interest that was paid on the mortgage 
of $1,\000. ThjR leaveR the net amount due to the 
complainant of $13,497 .80.. 
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And I further certify and report that the Sched-
ule hereto annexed and making part of this, my 
report, marked Schedule ''A,'' c.ontains a state-
ment and accolu1t of the principal and interest 
n1oney due to tl1e said complainant on the said 
mortgage as well as a statement of the -credits due 
thereon, to which for greater certainty I refer. 

I further report that the solicitor for the de-
fendant, Johnson Investment Corporation, said 
.solicitor being Samuel 0. Offen, produeed before 
me the mortgage in said complainant's bill men- · 
tioned, bearing date the tenth day of December, 
1923, and rnade and executed by Joseph Chiera 
and Bessie Chiera, his wife, to Johnson Invest-
ment Corporation, ,vhich .said mortgage was duly 
.acknowledged acicording- to la,w by the said Joseph 
Chiera and Bessie Chiera, his wife, and recorded 
as in the bill mentioned, as appears by endorse-
ments thereon; and the said solicitor of the said 
defendant, Johnson Investment Corporation, also 
produced before me the bond intended to be se-
·cured by said mortgage, which said bond and mort-
_gage are marked Exhibits D 1 and D 2 for the said 
defendant, Johnson Investment Corporation. 

And I further report that it appears by the 
:affidavit of the said Samuel 0. Offen that there is 
due to the said defendant, Johnson Inve ,stment 
Corporation, which said affidavit is hereto an-
nexed for principal and interest up to the tenth 
,day of March, 1927, the snm of $11,950.00, and 
there is to be added thereto interest from March, 
1927, to the date of this report the further sum 
for interest amounting to $350, making the grand 
total due to the Johnson Investment Corp. the 
'Slllli of $12,300. 
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And I eertify and report that the schedule hereto, 
annexed and making part of' this, my report, 
ma .rked Schedule "B,'' contains a statement and 
account of the principal and intere ·st rnoney due · 
to the said Johnson Investment Corp-oration, ta 
which for greater certainty I refer. 

And I further report that Alfred J. Hoffman 
produced before me his affidavit, which is-annexed 
to this, my report, and which the said Alfred J. 
Hoffman states that there is due to him for prin-
cipal the sum of $968.00, together with interest 
thereon from N oYember 2nd, 1023, to March 9th, 
1927, making a total of $1,105.32, to which is to-
be added for interest friom T\1:arch 9th to the date , 
of this, my report, the further sum of $33.88, mak- · 
ing the grand total due to the said Alfred J. I-Ioff-
man, the sum of $1,139.20. 

And I further certify and report that the sched-
ule annexed and making· part of this, my report, 
marked Schedule '' L, '' contains a statement of the , 
principal and interest" money due to the said Al-
fn•d ,J. Hoffman, to which for greater certajn\ty I 
re.fer .. 

And I further report fhat the said The Osborne-
and Marsellis Company produced before me the 
mortgage in said complainant's bill mentj oned, 
dated N ov~mber Z, 1923, made and executed by 
Josep~ Chiera and Bessie Chiera, his wife, to 
Melanie Dynner, Trustee, which said m·ortgage is· 
du]y a,rknowledged according to law and recorded 
as in the bjll mentioned, as appears bv endorse-
ments thereon and the said The Osborn~ and Mar-
sellis Company also produced hefore m·e the hond· 
jntended to be sernred by s-aid mortgage, which 
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aid bond and mortgage are marked Exhibits 3 
and -± for the defendant, The Osb.orne and Mar-
sellis Company. 

And I further report that the said Melanie Dyn-
ner as.signed the said Bond and Mortgage to 
Johan R. Johnson by assignment of mortgage 
<lated N•ovember 2, 1923, and re0orded as in the 
bill mentioned and as appears by endorsement 
thereon, whi~h said assignment has been marked 
Exhibit D-5 for the defendant, The Osborne and 
Marsellis Company. 

And I further report that the said Johan John-
son assigned the bond and mortgage to The Os-
borne and Ma.rsellis Company by assignment of 
m•ortga.ge dated May 21, 1924, and recorded a!s 
in the bill menhoned and as appears by endorse-
ment thereon, which said assignment has been 
n1arked Exhibit D-6 for the defendant, The Os-
borne and Niarsellis Company. 

And I find that there is due to the said The Os-
borne and ~if arsellis Company on its said mort-
gage for principal and interest on this date, the 
Bum of $11,968.61. 

And I certjfy and report that the schedule 
l1ereto annexed and making part of this, my re-
port, markect Schedule '' D '' contains a statement 
-and acco11nt of the principal and interest money 
due to tbe said T11e Osborne and l\.farsellis Com-
pany, to whi.rh for greater certainty I refer. 

And I further eertify and report that the same 
premjses comprised in the complainant's mort-
gage first above mentioned is also comprised in 
the mortgage made by Joseph Chiera and Bessie 
Chiera, his vljfe, to J ohn:son Investment Corp.ora-
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tion and that the said mortgage of the said com-
plainant was made and executed prior to the mort-
gages held by the said defendant, The Johnson 
Investment Corporation, and by Melanie Dynner, 
Trustee, and is entitled to priority in payment, 
and that the mortgage to Melanie Dynner is a 
lien on only a part of the premises described in 
complainant's said mortgage, but was executed 
and recorded prior to the mortgage given to the 
defendant, Johnson Investment ·Corporation, and 
is entitled to be secondly paid, and that the mort- · · 
gage to ,Johnson Investment Corporation is en-
titled to be thirdly paid, and that it is necessary 
that the whole of the said mortgaged premises 
should be sold to raise and pay the monies due 
to the complainant, and. to the defendants, Os-
borne ~farsellis Company ("who are the assignees 
of the 1f elanie D;vnner mortgage), Johnson In-
vestment Corporation, and Albert J. Hoffman, to-
gether with the costs of this suit. 

And I further report that the complainant has 
incurred expenses for obtaining certificRtes of 
•Search in the Court is and public offi.c:es of this State 
against or in relation to the tHle to the mortgaged 
premises to the amount of $196.46; and I have ex-
amined the abstracts of search and the • state,merrts 
of fees, and in my opinion, such searches were 
necessary for the proper foreclosure of the said 
mortgages, which said certificate of search is 
n1arked FJxhibit C 6 for comnlainant. 

All of which is respectfully submitted this 
thirty-first day of October, J 927. 

JOHN P. MANNING, 
l\1faster in Chancery of New Jersey. 
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Schedule ''A.'' 

~OND bearing date July 10, 1923, in the 
penal sum of $30,000, conditioned for 
the payment of $15,000, in two years 
from . the date thereof, with interest at 
the rate of six per cent. per annum, se-
cured to be paid by the mortgage in 
the complainant's bill mentioned. The 
actual amount that was loaned on said 
bond secured by said mortgage was 
the sum of $12,000 and not the sum 
of $15,000 and the actual amount that 
is due to the complainant on principal 
in the sum of. ................................................................. $12,000. 

Interest fron1 July 10th, 1925, to the-
date hereof, October 31st, 1927, is......... 1,664. 

Insurance premiums paid by complain-
ant .............................................................................. .. 193.80 

A1nount due complainant this 31st day 
of October, 1927 .......................................................... $13,857 .80 

Less a credit for interest paid on 
$15 000 which amounts to the sum of 360. 

' ' 
Net amount dne to the complain-

10 

20 

ant ......... .,. .............................................................................. $13,497.80 ;30 

Schedule ''B. '' 

BOND bearing date December 10, 1923, in 
the penal snm of $200,000., conditioned 
for the payment of $10,000., in one year 
from the date thereof, with interest at 
the rate of six per cent. per annum, se- 40 
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Schedules, Annexed -to Master's Report. 

cured to be paid by the mortgage in, the . 
complainant's bill mentioned ...... : ............. ..... $10,000' .. 

With interest from December 10th 1923 
' ' to October 31st, 1927 ................................................ 2,300. 

A_monnt due to J ohns·on Investment 
Corp. .. ... -. ...................................................................... $12,300: .. 

Schedule '' C.' 1• 

BOND bearing date November 2, 1923:,, 
in the penal sum of $51,434.20 condi-
tioned for the payment of the sum of 
$25,717.10, in three years from the 
date thereof, with interest at the rate 
of six per cent. per annum secured to 
he paid by the mortgage in the com-
plainant's bill mentioned ................................. $ 9,690.9 '3 

"\Vith interest thereon from November 
2, 19:23, to October 31, 192_7 ........................ 2,277.68: 

A.mount due to 0. & M .............................. .$11,96-8.61 

Schedule ''D.'" . 

BOND bearjng date Novemb.er 2, 1923; 
in the pe11a1 snm of $51,434.20-, condi-
tioned for the payment of the sum of 
$25,717.10, in three years from the date 
thereof, with interest at t:he rate of six 

40 per cent. per annum sec-ured to b{1 pa.id 
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Depositions. 

by the mortgage in the complainant's 
bj]l mentioned. Amount due one Alfred 
.T. If off man, who was one of the benefi-
ciaries under the aforementioned mort-
gage .......................................................................................... $ 968.00 

'Nith interest from November 2, 1923, to 10 
October 31, 1927 ............................................................ 171.20 

Amount due to Alfred J. Hoffman ...... $1,139.20 

Depositions. 

IN .OifANCERY OF NI~,-vV JERSEY. 

Between: 

· VASSAR IIoLDING Co., a 

Corporation, 
Complainant, On Bill, etc. 

and 

W LLLIAM A. DuNLAP, et als., 
Def end ants. 

Depositions. 

Depositions jn the above entitled cause taken 
before me, the 1if aRter to whom the said cause was 
referred hy an Interlo -cutory- Decree, bearing· date 
the 28th da3r of February, ] 927, on Friday, the 

20 

30 

]8th da:v of Tuftuch, 1927, at two o'cloek in the 
::1fternoon, at mv office, 763 Broad Street, ::Jewark, 40 
New Jersey, and in the presence of Thomas Bru-
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Depositions. 

netto, E ·squire, solicitor for complainant, Philip 
B. Goodell, R:squire, solicitor for William A. Dun-
lap, the Os borne Marsellis Company, and Johann 
Johnson, and Charles S. Smith, Esquire, appear-
ing for Joseph Chiera and Teresa Calandra. 

JOHN P. MANNING, 
Master in Chancery of New Jersey .. 

State of New .T ersey, ( 
County of Essexr 5~3-: 

I, Ruth E. Whiteley, do solemnly swear that 
I will faithfully and truly take stenographically 
and reproduce in typewriting the testimony to. 
be given in a eertain cause wherein Vassar Hold-
ing Co., a corporation, is complainant, and Wil-
liam A. Dunlap, et als., are defendants, so help i 
me God. 

RUTH E·. WHITELY .. 

Subscribed and sworn to before me this 
18th day of March, 19.27. 

J 'OHN P. :MANNING; 

~faster in Chancery of New Jersey. 
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.Joseph Chiera-Direct Examination. 

JOSgPI -I CHIERA, being chtly sworn accord-
ing to law, testified as follows: 

.Examination by Mr. Brunetto: 

Q. I show you a bond from .T oseph Chiera and 
Bessie Chiera, his wife, to Charles Zimmer which 
has been marked Exhibit C 1 and ask you if that 

· is yonr signatnre on t4at (showing witness pa-
per) 1 A. ,.,. es, that is my signature. 

Q. And I call yonr attention to the signature 
of Bessie Chiera, is that your wife'$ signature 1 
A. Yes. 

Q. You executed the bond and mortgage to Mr. 
Zimmer 1 1\. Yes. 

Mr. Brunetto: I offer this in evidence. 

Q. And I call your attention to "BJxhibit C 2, 
which is a mortgage dated July 10th, 1923, and 
ask yon is that your signature (showing witness 
paper) ? A. Yes. 

Q. And is that the signature of your wife, Bes-
:s1 e Chiera 1 A. Yes. 

Q. This mortg·age is to secure $15,0001 A. Yes. 
Q. You signed that 1 A. Yes. 

Mr. Brunetto: I offer that in evidence; 
also assign111ent from Charles Zimn1er to 
the ·v assar I-Iolding Company, dated Sep-
tember 23, J 926, ,vhjch has been signed, exe-
·cuted and acknowledged. Same received 
and marked Exhibits C 2 and C 3. 
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Q. 1\1:r. Chiera, I now show you estoppel certifi- ,40 
ca te from tT oseph Chiera, et als., to the Vassar 
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Joseph Chiera~Cross Examination. 

I-Iolding Company, which has been marked Ex-
hibit C 4, and I call your attention to the signa-
tnre, .Joseph Chiera and Bessie Chiera and Teresa 
Calandra; did you see these people sign this es-
toppel certificate (showing paper)? A. Yes. 

Q. Is fhat your signature, and the signatures of 
your virjfe and sister-jn-la w? A. Yes. 

Q. They signed and acknowledged it? A. Yes. _ 
Q. And it is dated September 30th, 1926? A~ 

Yes. 

Cros ·s E 'xamjnation bv ]\tf r. Goodell• . 

Q. In the estoppel certificate you say that there-
i~ $15,000 .. due on the mortgage; . how much money 
dtd ·Mr. Zimmer pay you? A. $15,000. 

Q. How did he pay it, ]\1r. Chiera? A. I signed 
the mortgage and he paid the money to Mr. Lowy. 

Q. Because the mortgage is for $15,000. you as-
sume that he paid Mr. Lowy $15,000? A. Yes. 

Q. Did you make any agreement with Mr. Zim -
mer that jf he loaned you $12,000. you would pay 
$15,000.? A. No. 

Q. Do you know what Mr. Lowy djd with that 
money? A. He paid the laborers, etc. 

Q. Did Mr. Lowy ever give you a statement of 
what he did with that money?" A. He said he 
paid the money due under the contract. 

Q. }Tave you that with your A. No. 
Q. Did he ever pay you ~ny money persona.llyf 

A. No. 
. Q. So that the only money due on this mortgage 
1s what ]\fr. Lowv paid to the contractors? A. 
Yes. That is right. 
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JiJ!illiam A. Dunlap-Direct Examination. 

Re-direct by Mr. Brunetto: 

Q. Have you ever paid any interest yourself 
on account of this bond and n10rtgage f A. I do 
not rernern ber. 

WILLIAM A. DUNLAP, being duly sworn ac-
<eording to law, upo11 his oath deposes and testi-
nes as follows: 

Q. Are you the secretary of the Osborne Mar-
sellis Company, one of the defendants f A. Yes. 

Q. Are you f an1iliar with their accounts and 
icredits? A. Yes. 

Q. J-Ias anything ever been paid to them by the 
owner of the property on account of their interest 
in the third mortgage on this property standing 
in the name of N[elannie Dynner, jn trust for cer-
tain creditors? A. No. 

Q. Is the Osborne Marsellis Con1pany still 
owner of Mr. Johnson's interest in that property 1 
A. Yes. 

By ]\1r. Brunetto: 

Q. lvir. Dunlap, have you been collecting the 
1·-ents and income out of this property1 

Mr. Goodell: I object to that. It is not 
relevant. Mr. Dunlap is the receiver of 
rents; first under arra.ngen1ent with the 
parties and 1atera1ly as receiver appointed 
by the Court. 

The Master: The objection is sustained. 
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J oharn R. Johnson~Direct Examination. 

Q. Out of the rents that you have collected out 
of the premise ,s, have you paid any interest on 
the second mortgage 1 A. Yes. I sent a check 
to Mr. Lowy on account of the interest. 

Q. How much was that check for1 A. I don't 
10 recall at the present n1oment. 
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40 

Q. It was for $450.00, wa.sn 't it 1 A. Y e:s, it 
was. 

Q. I show you a statement, Mr. Dunlap, and 
ask you if you have seen that before ( witness be-
ing shown paper) f A. Yes. This is a copy of 
a report of receipts and di.s bursements under the 
trustees' agreement covering the premises under 
foreclosure. 

Mr. Brunetto: I off er this in evidence. 
The Master: The same will be received 

and marked Exhibit C 4. 

Q. And you say that this payment of interest 
of $450. was six months interest on the mortgage 
of $15,000. f A. Yes. 

JOI -IAN R .. JOI-INSON, being duly sworn ac-
cording to law, upon his oath deposed and testi-
fied as follows: 

Q. I show you duplicate of record signed and 
acknowledged by Melanie Dy11ner, admitting that 
she is the holder of a certain mortgage in the sun1 
of $25,717.00 recorded in book F 50 of n1ortgages 
for Essex County, and that she holds an interest 
in the sun1 of $9,690.93 in trust for one J. R. 

45. 

Johan R. Johnson-Cross Examination. 

Johnson; are you the J. R. Johnson for whon1 
l\!Iiss Dynner held the mortgage in trust 1 A. Yes. 
I never received one penny of it. 

Q. So that there is due you $9,690.93 and inter-
est from the time of the mortgage 1 A. Right. 

Q. That you have assigned to the Osborne l\!Iar- 10 
sellis Con1pany f' A. Yes. 

l\!Ir. Goodell: I offer the declaration of 
trust and the assignment; I can't offer the 
mortgage hecause although I have a copy 
of it here, I have been unable to get it 
certified. 

Cross Exan1jnation by I\!Ir. Sn1ith: 

Q. What constituted your interest in this trust 
n10rtgage, I\!Ir. Johnson, to the extent of $9,690.937 
A. It was for carpenter work. 

Q. Were you the ca.rpenter con!trwctor on the 
job 7 A. I was. 

Q. To w horn did yod render the bills? A. To 
the lVIarsellis Company. 

Q. vVhat bills do you n1ean 1 A. What bills do 
you mean 1 

Q. ,vhat did the $9,690.93 represent 7 A. The 
wm~k I diet 

Q. Any rnaterja.ls f A. Yes, all the woodwork. 
in the house, sash, doors, and all. 

Q. From who1n did you buy the material 1 

I\!Ir. Goodell: I object to this line of ex-
arnination. It is not cross examination in 
so far as I\!Ir. Smith's examination is direct 
testin1ony. 
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De positions-. 

J\fr. Sn1ith: I leave the · Court to rule. 
Ile states he has an interest in the trust 
mortgage. I an1 trying to :find out how he-
acquired it. 

l\ifr. Goodell: Miss Dynner as·signed it to) 
him; that is in the re-cord. 

Mr; Smith: I withdraw thH question~ 

Depositions .. 

IN C:HANCERY OF NE\V JERSEY .. 

20 Between:. 

30 

VASSAR HOLDING COMPANY, 

a corporation, 
Camp[aina 1nt, On Bill, etc· .. 

and 

\V1LLB .M A. DUNLAP, et ais., 
Defendants. 

Depositions:.. 

Further depositions in the above entitled ca.use, 
taken before me, the Master to. whom the said 
cause was referred by an order heretofvre recited 
herein, on Wednesda :y, the twenty-third day of 
March, 1927, at two o-'ciock in the afternoo~, a:t 
my office, 334 Prudential Building, Newark, New 
,J erse-y, and in the presence of Thomas A. Bru-
netto ·, solicitor for · complainant; Philip Goodell,, 

40 representing William A. Dunlap, the Osborne-
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Charles Zimmer-Direct Examination. 

1\1:arsellis Co·mpany and Johann Johnson; and 
Charles S. Smith, representing J o,seph Chiera, . 
Bessie Chiera and Teresa Calandra. 

JOI-IN B. l\1ANNIN G, 
Master in Chancery of New Jersey. 10 

CHARLES Zil\fl\l[ER, being <luly sworn accord-
ing to law, upon his oath deposed and testified 
.as follows: 

:b~xamination by Mr. Brunetto: 

Q. Through Mr. Lowy did you negotiate a loan 20 
to .Joseph Chi era on property in Bloomfield, New 
Jersey~ A. Yes. 

Q. :How much did you agree to lend J\Ir. Chiera f 

:Mr. {}oodell: I object to that The bond 
an<l mortgage speak for themselves. 

l\fr. Brnnetto: Then I will phrase the 
questio1i a little differently. 

Q. Ifow much did you lend Mr. Chiera 1 A. Mr. 30 
Lo,vy told me $12,000. 

Q. That's what you gave Mr. Lowy1 A. Yes. 
Q. And for that you received a bond and mort-

gage fron1 Mr. Chiera for $15,000. f A. Yes, for 
~t-wo years. 

Q. That same mortgage you later assigned to 
t11e Vasser I-Iolding Company1 A. Yes. 

Q. v'lhat did thoy 11ay you for that 1 

40 
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Charles Zimmer-Direct Examination. 

J\1r. Goodell: I object to the form of the 
question. 

Q. Jiow much did you receive from them for 
the mortgage? A. I didn't receive anything. 

Q. You gave Mr. LoVi'Y the $12,000., and after 
two yea .rs you were to get $15,000.? A. Yes. 

Q. But you didn't get it? · A. No. 
Q. How much did you get? A. Only six per 

cent. interest. 
Q. Did you get the $12~000. back? A. No. 
Q. 'Mr. Zimmer, you didn't have anything to do 

with this transaction, Mr. Philip Lowy, who is 
nffw dead, handled the whole thing for you? A. 
Yes. 

J\fr. Goodell: I object to the question. 
The J\1Iaster: I will admit the question. 

Q. I-Ie was your attorney? A. Yes. 
Q. J\1r. Zimmer, I now show you a bill of com-

plaint in a certain cause wherein Charles Zimmer 
is the complainant and Harry B. 0 'Connell, 1Sher-
iff of Essex County, and Ferdinand Calandra and 
others are defendants, docket 62/ 53, and I show 
the signature Charles Zimmer and ask you if that 
is your signa hue? A. That is my signature. 

Q. l\.fr. Zimmer, this paper which I call your 
a tten ti on to is an affidavit purporting to be an 
affidavit sworn to . on the 27th of February, 1926, 
before Goldie Gottlieb; you swore to that affidavit 

' didn't yon? A. Yes. 

J\f r. Brnnetto: I am now offering in evj-
dence the biJl of complaint in a certain 
cause wherein Charles Zimmer is complain-

49 

Jfr. B ernard 1Vlindes-Dir ect Examination. 

ant and Harry B. O'Connell, Sheriff of Es-
sex County, and Ferdinand Calandra are 
defendants, Docket 60/ 253, which was re-
ceived in the office of the Clerk in Chancery, 
l\.farch fourth, 1926. 

n!Ir. Goodell: I object to its entry on the 
ground that the snit is not between the 
same narties a11d it is immaterial and irre-... 
levant. 

The bill of complaint is objected to. How-
ever, the affidavit attached to it would not 
·be objected to. 

rrhe Master: It is a file of the Court and 
will be accepted. 

1\f r. Smith: I make a motion that the 
1vf aster report only on the first and second 
mortgages and the balance of the money be 
paid into the Court. 

l\fR. BFJiRNARD MI)JDES, being duly sworn 
according to law, testified as follows: 

I want to offer in evidence certificate by the 
rrrnstee, Melannie Dynner, that Bernard Mindes 
11as an interest in that Trustee's mortgage to the 
{extent of $1,000. 

The 1\fast·er: I will not accept that with-
out some proof of the signature of Melannie 
Dynner. 

Nir. Mindes: I might say that Melan-
nie Dynner is an attorney at law of the 
State of New J ,ersey, and she had offices 
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H ennan Waldman-Direct Exa .mination. 

with Lowy and Loviry, and Mr. Waldman~ 
·who is here today, will identify her signa-
ture-. 

10 Hl~R1vfAN WA LD1\1AN, being duly sworn ac'"-

20. 

30 

cording to law, testified as forlows: 

I am an attorney at law of the State of N ev\r 

,Jersey and a solicitor of the Court of ·Chancerv · 
,I 

and have -my ofnce at 19 Clinton Street, Newark, 
New Jersey. I know 1felannie Dynner, and the• 
signature attached to the paper that has been of-
fered in evidence by l\fr. Bernard ·Min des is · the• 
signature of the said Melannie Dynner~ 

The Maste-r :'. The same will he received.i 
and marked in evidence -. 

lvIR. l\1INDES, recalled. 

'rhe amount of $t,OOO.OO is· still due to m·e be-
sides the interest thereon at six per cent. per an-
num from N ovemher 2nd, 1923. 

]fr. Smith: I object on the general mo ... 
tion that I have made to the Court. 

The Master: T'he -objection will be over:.. 
ruled. 

I will allow an exception ~ 
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Charl es Zimmer-Dir ect E xamination. 

MR. Zl)f.::VIl~R, recalled, and examined by Mr. 
Brunetto; 

Q. 1Vhen you swore to this affidavit which is 
.attached to tbe bill of complaint in file No. 50-263, 
on tl1e 27th day of February, 1926, you knew the 10 
contents before you swore to that 1 A. Sure. 

Q. And ,vhat was in that affidavit was true1 A. 
Yes. 

J\f r. Brunetto: This is the original file in 
the case of Charles Zimmer, complainant, 
and I-Tarry B. 0 'Connell, Sheriff of Es-
sex, and Ferdinand Calandra, defendants, 
which I offer in eYidence. 

"I,he Master: The same will be received. 

Q. I show you the bill of complaint in the case 
in the Conrt of Chanrery wherein Charles Zim-
mer is complainant and Willia:m A. Dunlav and 
,others are defendants, which was filed by Her-
nia11 '\Valdmnn, solicitor of the complainant, on or 
:about l\,f arch 30th, 1926, and I call your attention 
to the signature to this affidavit dated the 27th day 
tOf March, 1926, and ask if that is your signature 1 

20 

A. Tl1at's my signature. 30 

J\Ir. Brunetto: I now offer that bill of 
con1p]aint in evidence which is filed in 
Docket 60-413. Rame is received and 
mar keel in evidence. 

Q. lVJr. Zimmer, before you signed that affidavit, 
yon read it 1 A. Yes. 

Q. And whatever von said in that :affidavit ,vas _, 

t rue J A. Y ~s. 40 
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Malvern Hamrnil-Direct Examination. 

Q. You read the bill of complaint 1 A. Yes. 
Q. And all the sta tern en ts in there were true 1 

A. Yes. 
Q. Now, yon say your attorney, Philip Lowy, 

handled this loan for yon with the Chieras 1 A. 
Yes. 

Q. And you say you gave him $12,000.; yon 
didn't expect to give ;your attorney 'any more 
money for the $15 ,000. mortgag·e, djd you 1 A. No. 

Q. Yon have rerejved interest on this mortO'Ro·e r-, 

j17 the R11m of $15,000. for two years 1 A. Yes, for 
hvo 3rears. 

0. P::irt of it waR p11id hv the ·011ieras and nart 
hv lVfr. Dnnfan1 A. I received the monev fr01n 
J\ifr. Lowv 1R offir>e and T <ion 't know ·whether it was 
paid hv Mr. Chiera or bv J\1:r. Dunlap. 

Q. rr1he interPRt on this hond and mortg-ag-e in 
tLe R11m of $1 !5.000. was naid to ,T11 lv 10th, 1925 r 
A. Yes. For hvo 3rears it was paid. 

MAL-VERN" HA1111IL, being duly sworn ·ac-
cording to Ia·v.r, npon her oath deposed and testi-
fied as f ollo-ws = 

JDxamination by ~fr. Goodell~ 

Q. vVere you the bookkeeper in Mr. Lo"\\-7 's of-
fice at the time of this transaction 1 A. I was , 
office manager and the books were kept under my 
direction. , 

Q. vv.,.ill you tnrn to your re-cord of receipts and 
clishnn:;ements which had to do with the loan to 

40 the Chj eras? 
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M al'uern H ammil-- Direct Examination. 

1V[r. Brunetto: I desire to enter an ob-
jection to this testimony, first, because the 
books which they are offering in evidence 
are the books of Philip Lowy, and he is 
dead. The only person to testify as to the 
books would be the executors of Mr. Lowy's 
estate; then I enter a second objection, ir-
respective to what they show, this testi-
mony would be irrelevant and immaterial 
to the issue herein. 

:Mr. Goode 11 : The firm is Lo-\vy and 
Lowy. "\Ye want to show how -the money 
was paid ont by 11r. Lowy. 

The 1\Iaster: The testimony will be ac-
cepted. 

Q. How much money did you receive from Mr. 
Zi1nrner on this account 7 A. I don't know. 

Q. Did you have anything to do with the mak-
jng of this statement (showing witness paper) 1 

Mr. Brunetto: I object to that because 
the statement is not in evidence and I don't 
know what it is. 

~fr. Goodell: You can read it. 

Q. vV ere these books kept under your direction 1 
A. Mr. Philip Lowy kept the books. 

Q. It was a partnership, wasn't it! A. Yes, 
but l\!Ir. Lo,vy kept his own books. 

Q. rrhen they were kept under your direction f 
A. Yes. 
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Mr. Goodell: The ·witness will be ex-
cused. The books will also be excused, for 40 
the present. 



10 

20. 

30 

54 

Mr. Herrman nratrbnan-Direct Examination. 
111.r. Howard F .. Kirk-Direct Examinat ,ion. 

::MR;. JIJ:iJ.RMAN WA.LDMAN, recalled: 

By l\1r. Brunetto: 

Q. You were the , solicitor o,f record for the com-
plainant in a certain suit wherein Charles Zim.-
n1er was complainant and William A. Dunlap was . 
defendant, in the Court of Chancery, wherein the , 
bjll was filed 1\tla.riCh 30th, 1926 ;· you presented the 
bill? A. I did. 

Q. And the contents of the bill were true · so far · 
as you know? A .. Yes .. 

Q. You were also the solicitor in another matter 
jn the Court of Chancery wherein Charles Zimmer 
,vas the complainant and Harry B. 0 'Connell,, 
Sheriff of FJssex County, and Ferdinand ,Calandra '. 
were defendants? A. Yes. 

Q. A .. nd the contents of the bill in that case· 
,,,ere true 1· A. So far as I know ·. 

:MR. HOvVARD F. I(IRI{, being ·duly sworn acc.. 
cording to law, testified as follows: : 

By Mr. Brunetto :_ 

Q,. You are an attorney at law and counsellor · 
of the State of' New ~fersey? A. I am. 

Q. Yon are connected with the Vassar Holding 
Company, the complainant in this cause ? A. I am · 
its secretarv. •' 

Q. Are you familiar with the facts relating to, 
the assignment of mortgage from J nse.ph Chiera; 
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Deposition ,s. 

to Charles Zimmer and from Charles Zimmer to 
the Vassar liolding Company? A. I am. 

Q. I show you an estoppel certificate which has 
been marked Exhibit C 4 and ask you whether or 
not you have seen that estoppel certificate before1 
A. Yes. 

Q. "\Vhen? A. Around the first of October, 19·2·6. 
Q. rrhat was before the corporation took the 

assignment of this mortgage? A. Yes. 
Q. I show yon an assignment marked Exhibit 

C 3 from Charles Zimmer to the Vassar :Holding 
Company, the complainant, and I show you bond 
and mortgage marked Exhibits O 1 and C 2, and 
ask whether the Vassar Holding Company are the 
holders of said bond and mortgage and assign-
m.en ts? A. Yes, they are. 

Q. They hold them today? A. They do. 

Depositions. 

IN CHANCERY OF NEW JER'SE iY. 

Between: 

VASSAR J--IoLDTNG CoMPANY, 

a corporation, 
Complainant, 

and 

WILLIAM A. DuNLAP, et als., 
Defendants. 

On Bill, etc. 
Depositions. 

:F\uther depositions in the above entitled cause, 
taken before me, the Master to whom the said 
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Depositions. 

cause was referred by an order heretofore recited 
herejn, on Thursday, the thirty-first day of March 
1927, at two o'clock in the afternoon at mv office' 
334 _Prudential Building, Newark, 'New Jersey: 
and 111 the presence of Thomas A. Brunetto, solici-

10 ~or fo\_th_e complainant; Philip Goodell, represent-n;g v"\ 1lham A. Dunlap, the Osborne l\farsellis 
Company and .Johann Johnson; and Charles S. 
Smith, representing J·oseph Chiera, Bessie Chiera, 
and Teresa Calandra. 
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JOHN P. MANNING, 
1\,f aster in Chancery of New Jersey. 

M~r. Goodell: I offer for the attention of the 
~laster, affidavit of Charles Zimn1er, dated De-
ce1nber 13th, 1926. The original of this affidavit 
is on file with the Clerk in Chancery in this cause 
having been u~ed on the argu1nent of the motio~ 
to strike out the answer of the Osborne l\1arsellis 
Con1pa.ny. 

:Mr. Brunetto: I desire to off er an objection to 
the said affidavit being offered in evidence on be-
half of the said def end ant on the ground that the 
same is incompetent, and upon the additional 
ground that complainant is entitled to cross ex-
amine Charles Zimmer on the contents of the 
said affidavit; that the said Charles Zimmer not 
being produced by the said defendant; also upon 
the additional ground that the fa('ts stated in said 
affidavit ~re facts contained .in a book of Philip 
Lowy Vi' h1 r h ,,Tas offered in evidenre by the ,said 
defendant and not admitted. 
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Johann Johnson-Direct Exaniination. 

JOI-IANN JOIINSON, being recalled, testified 
as follows: 

Rxamination by lVIr. Goodell: 

Q. Did you ever have any conversation with 
Mr. Chiera about the a1nount due on this mort-
gage f A. Yes. 

l\1r. Brunetto: I object to that unless Mr. 
Chiera hi1nself were asked if he had any 
surh conYer~ation and then l\1r. J o-hnson 
,cou]d testify to i1npeach hin1. 

lVIr. G ooclell: The reason this testimony 
is offered is that l\1r. Chiera testified that 
there was $15,000. due; I now want to show 
that that has not always been his story. 

The l\1aster: I will admit it. 

Q. ""\Vhat did l\tlr. Chiera tell you! A. ,Vhen the 
'.$15,000. was disbursed between the contractors, 
we had to sign a release and I saj d to Chj era 
I ought to get $5,000., or I ·won't sign, and then he 
ca.me and said, "I can only give you $2,000., be-
:cause I only got $12,000." 

Cross ~xamination by 1\1r. Brunetto: 

Q. ""\Vhen did that take place1 A. That was 
:around the 18th or 20th of July, 1923, when I got 
that money. 

Q. vVas 1\if r. Zimmer present 1 A. No. He 
brought the money to me. 

Q. That was a conversation hetween yourself 
·and Chiera1 A. Yes. 
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Johann Johnson-Cross Examination. 

Mr. Brunetto: I move to strike out the 
conversation between the , witness ,and Mr. 
Chiera on the ground tha.t any statement 
made by Chiera in the absence of Zimmer 
is not binding on the ,complainant. 

The ~!laster: The motion will be denied. 
Exception allowed. 

Further Cross · FJxamination by Mr. Brunetto: 

Q. Did Chiera say that he· expected to get any 
more money fro;m Zimmer 6r A. No. He said that 
he was short, that he only got $12,000. He said 
he thought he could give me more money later. 

Q. But he tokl you Lowy had given him $12,000 .. 
on the second mortgage. A. Yes. 

By Mr. Goodell: 

~- Did ~(r; C~iera say anything to lead you to 
think that he might get more· mo·ney on this murt-
gage, or tell you that all the money he was to get 
was $12,000.1 A. He did .n't say .. 
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Depositions. 

IN CI-IANCERY OF NEW JERSE 'Y. 

Between: 

VASSAR IIoLDING CoMPANY, 

a corporation, 
Complainant, 

and 

WILLIAM A. DuNLAPr et a.ls., 
Defendants. 

On Bill, etc. 
D·epositions. 

Further depositionR in the above entitled cause, 
taken before me, the M,aster to whom the said 
cause was referred by an order heretofore recited 
herein, on ~1onda:y, the twenty-fifth day of April, 
1927, at two o'r]ock in the afternoon, at my office, 
3B4 Prudential Building, Newark, New Jersey, and 
in the presence of Thomas A. Brunetto. solicitor 
for t.he rornp]ajnant, and Philip OoocteJl, repre-
sentjng William A. Dnn]ap, the Osborne Marsellis 
Company and .Johann Johnson. 

JOHN P. M'ANNTNG, 
Nfaster .in Chancery of New .Jersey. 

Mr. Thomas Brunetto, solicitor for the com-
plainant, makes application to take further testi-

.10 

20 

mony in the cause. 
1\{r. Goodell objects on the groundR that the 'tes-

timony bas been cloRed several weeks ago by the 
master and that this appljcation is made after the 40. 
brief has been filed for the answering defendants. 
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Mr. Charles Zimmer-Direct Examination. 

The 1\1:aster: The objeGtion will be overruled 
and the testimony will be allowed to be taken, 
and if the Master considers the same of value the 
same will be used and if not, same will not be 
used a:rid not filed. 

MR. CHARLES ZIMMER, being recalled and 
re-sworn, testified as follows: 

Examination by Mr. Brunetto: 

Q. 1\1:r. Zimmer, did you ever meet Mr. Chiera, 
the mortgagor in this case, before the execution 
of the bond and mortgage "J A. I saw him, yes. 

Q. Did you meet him before you agreed to loan 
him the money? A. No. 

Q. Did you make any agreement with him as to 
loaning him the money? A. Nothing at all. 

Q. In your previous testimony you say you gave 
to Mr. Lowy $12000.? A. Yes. 

Q. Do you know how much money Mr. Lowy 
paid to Mr. Chiera? A. I don't know. 

Q. Mr. Philip Lowy, who died since this suit 
was started, was your lawyer? A. Yes. I used 
to trust him with my money. 

Q. Did Mr. Lowy have more money of yours 
other than this $12000.? A. Not at that time. 

Q. You gave Mr. Lowy $12000. and you received 
a bond and mortgage for $15000.; how was the 
difference to be made up? A. I don't know any-
thing about it. I always thought whatever he 
done was right. I don't know what he done. 
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Mr. Charles Zi1n1ner-Dir ect E xamination. 

Q. V\Then you say that you received six per cent. 
as interest, did you receive that interest on $12000 
or on $15000. ? A. I ·\rill tell you the truth. I 
don't know how he used to pay me. I used to 
believe 1\Ir. Lowy like my own father and I don't 
know if he paid me interest for $15000. or not. 10 

Q. But the bond and mortgage was for $15000.? 
A. Yes. 

Q. Was the other $3000. to be a bonus 1 A. This 
I don't know anything about. 

Mr. Goodell: I object. 

By Mr. Brunetto: 

Q. When you filed your foreclosure bill on or 
about the 27th day of 1\1:arch, 1926, you read the 
bill of complaint prepared by your lawyer, Mr. 
Waldmann? A. Yes. 

Q. And in paragraph 31 •Of the bill of complaint 
it says that the whole amount of principal with 
interest thereon from July 10, 1925, was due upon 
complainant's bond and mortgage; the complain-
ant being yourself; what did you mean by that? 
A. What are you asking me about? 

Q. What did you mean by the word "princi-
pal"? A. What was coming to me. 

Q. What did you think was coming to you 1 A. 
What we made it out for was $12000. I have got 
$12000. invested in your company. 

Q. But the mortgage was for $15000., and you 
received interest on $15000;? A. This I don't re-
member. Mr. Lowy didn't pay me interest on 
$15000. 

20 
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Mr. Charles Zi1n11ier-Direct Examination. 

Q. Mr. Lowy didn't pay you interest on $15000.? 
A. No, I never got it. 

Q. Then the only interest you got for those two 
years was on $12000.1 A. Yes. 

Q. I call your attention to the fact that on or 
10 about the 15th day of December, 192-6, you swore 

to an affidavit in this cause, namely, the Vassar 
Holding Company against William A. Dunlap and 
othe1·s, and in · that you say that the most you 
advanced on said mortgage in the way of money 
was $12000.; that you paid this money to Lowy 
and Lowy for disbursements, and then the affi-
davit further states that you were advised by 
Lowy and Lowy that the money was disbursed as 

20 follows: To the $12000. was added $306:50 due 
Joseph Chiera and Bessie Chiera, from Lowy and 
Lowy on another account and $543.50 due them 
from a third accouiit, making a total of $12,850; 
disbursed as follows: 1923, July 18, Johann R. 
Johnson $2,000. to L. E. Cousins, $500.; to Lowy 
and Lowy for services, $50.00, paying off Duve-
neck mortgage, $10,300., making a total of $12,-
850., and in the said affidavit the said Charles 
Zimmer states that he never paid any more money 

30, to Joseph Chiera except the money he paid to 
Lowy and Lowy. 

Q. Do you know anything of any other account 
that Chiera had with Lowy1 A. No. 

Q·. Do you know what other account the $543.00 
came off then 1 A. No, I don't know anything 
about it. 

Q. At the time that you made this affidavit did 
you know anything about a Duveneck mortgage 0? 

40 A. No. 
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William A. Di1inlap-Direct Examvna -tion. 

Q. Did you call 1\tJ:r. Lowy 's attention, at the 
time that you got this bond and mortgage, to the 
fact that it was for $15,000., when you only gave 
him $12,000.1 A. No. I didn't. 

Mr. Goodell: I object. It doesn't make 
any. difference whether he called his atten-
tion to it or not. 

The 1\iaster: Objection sustained. 

By the Master: 

Q. The only amount of money that you ad-
vanced to Lowy and Lowy on the Chiera loan was 
$12,000.1 A. That's all. 

By Mr. Goodell: 

Q. Mr. Zimmer, you state that you got interest 
only on $12,000; that would be $360; are you sure 
that you didn't get $450. sometimes 1 A. Then 
1VIr. Lowy got it. 

Q. I show you a check ·which purports to be 
endorsed by you, is that your signature (show-
ing witness che-ck) 1 A. Yes. That's my signa-
ture. · 

Q·. Yon don't remember what interest you actu-
ally did get then 1 A. No. 

WILLIA::M A. DUNLAP, recaIIed: 

Examination by Mr. Brunetto: 

10 
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Q. Mr. Dunlap, the last time you were on the ,to 
witness stand I asked you whether you had paid 
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William A. Du,nlap-Direct E xamvna,tion. 

any interest on the second mortgage and your an-
swer wa:s yes, and that you had paid $450.; that 
was six months' interest on the mortgage which 
is being foreclosed; which was made by Joseph 
Chiera and Bessie Chiera, his wife, to Charles 
Zimmer and later assigned to the Vassar Ho lding 
Company, on property 382 Bloomfield Avenue and 
to which you are holding a deed in trust for 
Teresa Calandra; I now show you a check on the 
Peoples' National Bank, dated August 20th, 1925, 
payable to the order of Charles Zimmer for $450. 
and signed '' William A. Dunlap, Trustee,'' and 
a.sk you whether or not' you drew that check ( show-
ing witness check) 1 A. I did. 

Mr. Brunetto: I offer that check. 

Q. At the time that you paid that installment 
of interest you were holding the title of the prop-
erty as trustee for Teresa Calandra and other 
persons? A. Yes. 

Q. And at that time you understood that the 
principal due on the second mortgage now being 
foreclosed, made by Joseph Chiera and Bessie 
Chiera, his wife, was for $15,000? A. That was 
the amount stipulated in the mortgage. 

Q. That was why you paid $450. as six months' 
interest? ft-. Yes, on the principal sum of $15,000. 

Mr. Goodell: No cross examination. 
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Howard F. Kirk-D 1irect Exa ,mination. 

I-IO,VARD F. -E:IRI{, being recalled, testified as 
follows: 

Examination by Mr. Brunetto: 

Q. Prior to the assignment of the mortgage 
originally made by Joseph Chiera and Bessie 
Chiera, his wife, to Charles Zimmer, which mort-
gage viTas dated July 10th, 1923, and recorded in 
Book G 49 of 1nortgages, I now show you the bond 
and 111ortgage which have been marked as exhibits 
in this cause; did you make any inquiries of any-
one on behalf of the Vassar Holding Company as 
to what was due on that bond and mortgage? A. 
I did. I intervie-wed Joseph Chiera and asked him 
how 111uch was due on the bond and mortgage 
and he said $15,000., and I told him I wanted to 
get an estoppel certifi{·a(te to that effect. 

Q. Did you at any time inquire of anyone else 
besides Chiera, before the Vassar Holding Com-
pany took the assignment as to what there was 
due! A. Yes. I asked Mr. Waldmann, Zim-
mer 's attorney, and he told me there was $15,000. 
due. 

Q. You mean 1\1:r. Waldman, the solicitor in the 
proceeding-s wherein Charles Zimmer is complain-
ant and WilliRm A. Dunlap and others are de-
fendants in Docket 60-413, t-he bill of complaint 
of vvhi{'h was signed on or about :March 30th, 1926? 

Mr. Goodell: I object. Not to his talk-
ing to 1\/[r. Waldmann, but as to what J\{r. 
Waldmann :said, because if he told him that 
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Howard F. Kirk-Direct E xaniination. 

there was $15,000. due that didn't make it 
so. 

By Mr. Brunetto : 

Q. Did you inquire of anyone else 1 A. I in-
quired of Mr. Waldmann who represented .Mr. 
Zimmer and he told me that there was $15,000. 
due. 

Q. Do you know who had physical possession 
of the bond and mortgage before its delivery to 
the Vassar Holding Company1 A. lVlr. "\Vald-
mann. 

Q. To whom did you deliver the check for the 
assignment of this bond and mortgage 1 A. I de-
livered to Mr. Waldmann a check made payable 
to 1'Ir. Zimmer. 

Q', And subsequent to the conversation that you 
had with Mr. Chiera, you received the estoppel 
certificate dated September 30th, 1926, which has 
been offered in evidence? A. I did. I saw that 
and upon the strength of it I delivered the check 
of the Vassar Holding Company to Mr. Wald-
mann. 

Q. Have you that check with you 1 A. No. I 
have not got it with me. 

Q. Do you remember the date 1 A. Some time 
in Octoh~r, I believe. 

Mr. Goodell: It is set up 1n the testi-
mony. 

Q. J\1:r. ICirk, at the time you delivered the check 
for the $12,000. to Mr. Waldmann, for Mr. Zim-
mer, this is the assignment that you received whjch 
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Flowa-rd F. Kirk-Cross Examina,tion. 

has been offered in evidence and marked Ex-
hibit C 3? A. That is the one. 

Q. Was the estoppel certificate delivered to you 
at the same time, or before or after the bond 
and mortgage and the assignment 1 A. Before. 
I saw the bond and mortgage and the estoppel 
certificate before I would deliver any check. 

Cross Examination by Mr. Goodell: 

Q. You are an attorney at law of New Jersey? 
A. Yes. 

Q. Did you note wh~n you took the assignment 
that no representations were made therein as to 

10 

the amount due? A. Yes. I noted that. 20 Q. You know as a counsellor that it is usual 
to have such representation made? A. I don't 
say that I do. 

Q. Did you comment on it f A. I did. 
Q. To \vhom A. To Mr. Waldmann. 
Q. But you accepted it as it was? A. Yes. I 

asked J\1:r. Waldmann if there was $15,000. due 
and he said there was. 

Q. Mr. Zimmer did not put that clause in the 
assignment? A. I did not feel that it was nee- ~{0 
essary. 

Mr. Goodell: I object a,,s to how he felt. 

A. (Cont'd) I djdn 't think it was necessary a:S 
it was a valid, full as,signment of a fifteen thou-
sand dollars mortgage. 

40 
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Joseph Gold ring-Direct Examination. 

JOSEPH GOLDRTNG, being duly sworn ac- · 
cording to law, upon his oath deposed and testified 
as follows: 

Examination by Mr. Brunetto: 

Q. Where do you live1 A. In Newark. 
Q. You are an officer of the complainant cor-

poration, the Vassar Holding Company 1 A. Yes. 
Q. What is your official position 1 A. I am 

president. 
Q. How long have you been president of said 

company 1 A. Close to thr~e years. 
Q. Were you an officer of the company in the 

months of September and October, 19261 A. Yes. 
20 Q. Do you know anything about the facts relat-
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ing to the assignment of a mortgage from Charles 
Zimmer to the Vassar Holding Company on or 
about the sixth day of October, 19267 A. Yes. 

Q. Did you make any inquiries of anyone in 
regard to the amount which was due on the said 
bond and mortgage before the Vassar Holding 
Company took the said assignment 1 A. Yes. 

Mr. Goodell: I object. What difference 
does it make 7 

The :Master : It will be ad.mi tted. 

Q. From whom did you inquire 1 A. I inquired 
of J ose,ph Chiera first. 

Q. What did Mr. Chiera say as to the amount 
due on the said bond 1 A. He said the mortgage 
was for $15,000., and I asked him about interest, 
which was running from July, 1925, wasn't itf 

J\fr. Brunetto: · That is in the evidence ', 
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Exceptions to Ma,ster's Report. 

IN CHANCERY OF NEW JERSEY. 

( Filed, November 17, 1927.) 

Between: 

VASSAR HoLDI:N"G Co., a corp., 
Complainant, · 

and 
WILLIAM A. DuNLAP, et als., 

Defendants. 

On Bill, &c. 
Exceptions 
to Master's 
Report. 

Exceptions taken by complainant to the report 

10 

of John P. l\tfanning, Special Tuiaster, filed N ove1n- 20 
her 16, 1927. 

FIRST EXCEPTION. 

For that the .said special master has reported 
as follows: 

"And I find that there is due to the complain-
ant on its said mortgage, the sum of Twelve Thou-
.sand Dollars ($12,000) for principal and not the 30 
.sum of Fifteen Thousand Dollars ($15,000). It 
.appears from the testimony of Charles Zin1mer, 
the mortgagee, to whom the said mortgage was 
,executed and delivered, had loaned through the 
office of Mr. Lowy the sum of Twelve Thousand 
Dollars ($12,000.) and not Fifteen Thousand Dol-
lars ($15,000.), although the mortgage and also 
the bond that was executed and delivered to Mr. 
.Zimmer was in the sum of Fifteen Thou.sand Dol-
lars ($15,000)." 40 
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Notice of H-ea,ring. 

( Filed, November 28, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between: 

VASSAR HOLDING Co., a corp., 
Complainant) 

and 

WILLIAM A. DuNLAP, et als., 
Defendants. 

On Bill, &c. 
Notice of 
Hearing. 

Sir: 
TAI(E NOTICE, that the above cause will be 

brought to a hearing before the Chancellor, at 
Chancery Chambers, Industrial Building, 1060 
Broad Street, Newark, New Jersey, at ten o'clock 
in the forenoon, or as soon thereafter as counsel 
may be heard, on Tuesday, November 29, 1927, 
upon the exceptions taken by the complainant to 
the report of John P. Manning, one of the Mas-
ters of this Court, bearing date October 31, 1927. 

Dated, N ove,mber 19, 1927. 

To 

THO1fAS BRUNETTO, 
Solicitor of Complainant. 

PHILIP B. GooDELL, Esq., 
Sol 'r. of defendants, William A. Dunlap, 

Osborne and .Marsellis Company and 
Johann Johnson. 
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Letter of Vice Chancellor Maja Leon Berry. 

COURT OF CHANCERY OF NEW JERSEY, 

TOMS RIVER, N. J. 

Chambers of 
MAJA LEON BERRY, 

Vice Chancellor. 

THOMAS BRUNETTO, Esq., 
9 Clinton Street, 

Newark, N. J. 

PHILIP GooDELL, Esq., 
491 Bloomfield Avenue, 

Montclair, N. J. 

Gentlemen: 

December 2:{, 1927. 

In the matter of Vassar Holding Company vs. 
William Dunlap, I have ex~mined the file in this 
cause very carefully and have read and consid~red _ 
tlie briefs of counsel submitted on the exceptions 
to the master's report and I am writing to advise 

10 

20 

you that I will advise an order confirming the 
master's report. 1,here are really only two q~es- ao 
tions involved in thjs controversy, the first being 
as to the.availability of the defence of usury to 
the defendants Osborn and Marsellis Company. 
This defendant stands in the position of a subse-
quent mortgagee defendant and there is ample 
authority in this state to the effect that the de-
fence of usury is available to a subsequent mort-
gagee defendant, in a foreclosure suit. Brolasky 
vs. Miller, 9 N. J. Eq., 807; Truesdell vs. Dowden, 

40 
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Letter of Vice Chanc ellor 11 aja Leon Berry. 

47 N. J. Eq., 399; Berk vs. Isquith Productions, 
Inc., 98 N. J. Eq., 608, 131 A., 526. 

The other question is as to the effect of the 
estoppel ·certificate signed by the defendants 
Chiara and Calandra on the rights of Osborn and 
.lYia1·sellis Company. The mortgage in which Os-
born and lVIarsellis Company have an interest and 
by reason of which they are made parties de-
fendant is <;lated November 2, 1923, and recorded 
November 20, 1923. The estoppel certificate is 
dated September 30, 1926. This was four days 
after the a8signment of the Zimmer mortgage to, 
the complainant and obviously the estoppel cer-
tificate was not relied upon by the assignee; but 
irrespective of this fact, an estoppel certificate 
executed by Chaiara and Calandra nearly three-
years after the Osborn and 1Iarsellis Company 
mortgage was placed on record, cannot prejudice 
their rights as mortgagee. The estoppel certifi-
cate may operate as a waiver on the part of Chiaro 
and Calandra to the defence of usury but it can-
not take way from Osborn and .lYiarsellis Com-
pany the rights which accrued to them under their 
mortgage upon its execution and recording. 

I will advise an order confirming the master's 
report, as I agree with him on his findings of 
fact. • 

I am returning to l\1r. Brunetto the estoppe1 
certificate referred to, copy of Bill of Complaint 
Zimn1er vs. Dunlap, Docket 60, page 413, copy 
of answer Riley vs. · Hopkinson, docket 35, page 

.. 
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Order on Exceptions to Master's Report. 

366, and copy of answer I{:ohn vs. · Kelly, docket 
30, page 699. 

Very truly yours, 

MAJA LEON BERRY. 
MLB:S 

P. S. It is suggested in briefs of counsel that 
the defence of usury is not properly pleaded, but 
jf not, the answer may be amended to prope1·ly 
present this question. 

Ord·et on Exceptions to Mas.ter's Report. 

( Filed, January 30, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Between: 

VASSAR HoLDING Co., a 
·Corporation, 

Complain.ant, 

and 

,i\Tn,LIAM A. DuNLAP, et al., 
Def end ants. 

On Bill, &c. 
Order on 
Exceptions 
to ·Master's 
Report. 

Exceptions having been filed by the complain-
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ant, Vassar Holding Co., to the report. of John 40 P. Manning, one of the masters of this Court, 
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Order- on Exceptions to JI![ aster's Report. 

o:n the matters ref erred to him by an order of 
H1is Court made on the 28th day of Februa.ry,. 
1927, and the matter eon1ing on to be heard in 
the presenee of Thomas Brunetto, solicitor of the 
complainant, Rnd Philip Goodell, solicitor of the 

10: defendants, Osborne & Marsellis Co., William A. 
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Dunlap, Julia :B'. Dunlap, and Johan R . Johnson, 
and the Court having considered the matter, and 
the arg·uments of counsel thereon: 

It is, on this 30th day of January, Nineteen hun-
dred and twenty-eight,. ORD,ERED that the said 
n1aster 's report be and the· same is· hereby in al] 
things ratified and confirmed according to the 
true tenor and meaning thereof. 

It is FURTlIER ORDERED that taxed costs · 
and a counsel fee of One hundred ........................ dollars 
be allowed. to Philip Goodell, solicitor of the de--
fendants aforesaid, to be pa.id by the eomplainanL 

RespectfuHy advised, 

A true copy .. 
r_}__'1HOMAS BARBER.,, 

Clerk. 

;MAJA LEON BERRY, 
V. C~. 

E. R. WAL KER, 
c~ 
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Petition of Appeal. 

NE\V JERSEY COURT OF ERRORS AND 
APPEALS. 

Between: 

; ·v ASSAR IIoLDING Co., a 
Corpora.tion, 

Complainant-Appellant, · 

a.nd 

'1VrLLIAM A. DuNLAP, et als., 
D efendants-Appell ee. 

On Bill, &c. 
Petition 
of Appeal. 

'To the Honorable the Court of Errors and Appeals 
in the Last Resort in All Causes: 

The petition of Vassar Holding Co., a corpora-
tion of the State of New Jersey, the complainant-
appellant in the above-stated cause, respectfully 
_shows that your petitioner finds itself aggrieved 

10 

20 

by an Order made in the Court of Chancery by his 
Honor Edwin Robert Walker, Chancellor of New 30 
-tT ersey, bearing date the 30th day of J anua.ry, 
1928 wherein Vassar Holding Co., a corporation 

, . . ' 
of the State of New Jersey, was complainant and 
William A. Dunlap, Julia F. Dunlap, Osborne & 
J\farsellis Co. and Johan R. Johnson were def end-
.an is, in this respect, to wit: that the · said order 
adjudged that: 

The said master's report be and the same is 
hereby in all things ratified and confirmed accord-
ing to the true tenor and meaning thereof. 40 
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Petition on Appeal. 

. And it is further ordered that taxed costs and 
a counsel fee of One Hundred Dollars be allowed 
to ~hilip Goodell, solicitor of the defendant afore-
said, to be paid by the complainant. 

And your petitioner humbly appeals from that 
part of the order of the Chancellor which orders 
as afore said, upon the ground that the same is 
e~roneous and contrary to law and equity for the 
following reasons: 

1. That the Chanc.ellor erred in ratifying and 
confirming that part of the Special _,._\laster's re-
port which stated that there was due upon com-
plainant's bon:d and 1nortgage the sum of $12,-
000.00, same being against the evidence submitted 
to the NI aster. 

2. The Chancellor erred in ratifying and con-
firming that part of the Special J\!laster 's 1·eport 
which found that the1·e was due Lo complainant 
the sum of $13,664.00 plus $193.80 for insurance 
premiums, making a total due of $13,857.80, same 
being against the evidence submitted to the Nlas-
ter. 

3. The Chancellor erred in ratifying and con-
firming that part of the Special Master's report 
where he deducted from the grand total, which he 
found due on complainant's bond and mortgao-e 

0 ' the sum of $360.00 for excess interest which has 
been paid on complainant's bond and mortgage ot 
$15,000.00, same being against the evidence sub-
mitted to the Master. 

4. Because there were no facts set out in the 
Master's report and the evidence attached to said 
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P etition on Appeal . 

report upon which said order ratifying and con-
firming the Mrister 's report was based, same being 
against the evidence submitted to the 1ilaster. 

5. That there were no proper proofs of any 
facts warranting the Chancellor to ratify and eon-
firm that part of the J\faster 's report which found 
that there was due complainant the sum of $12,-
000.00. 

6. That under the proofs before the Chancellor 
this Chancellor should have sustained complain-
ant's exeeptions to the Master's report . 

7. That there was nothing before the court jus-
tifying an award of counsel fees to the solicitor 
of the defendants, William A. Dunlap, Julia F. 
Dunl ,a.p, Os-borne & :Niarsellis Co. and Johna R. 
,Johnson. 

8. That complainant being the holder in good 
faith and for value of a bond and mortgage in 
the sum of $15,000.00 and the original mortgagors 
and the 0vYner of the equity of redemption having 
executed and delivered an estoppel certificate to 
the complainant prior to the complainant taking 
the assignment of said bond and mortgage, the 
original mortgagors and any other person who 
had any interest in said premises by virtue of 
any 1nortgage or deed executed by the original 
mortgagors were estopped · from questioning the 
amount due on complainant's mortgage. 

9. That said order was made upon insufficient 
proofs. 
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10. The said order was made contrary to the 
evidence submitted to the master. 

11. Said order was made contrary to law and 
~quity f~r the r:ason that the defendants acquired 
interest into said premises subsequent to the exe-
cution. and recording of complainant's mortgage 
~nd with the knowledge that said mortgage was a 
hen upon said premises to secure the sum of 
$15,000.00. -

12. That the Chancellor erred in ratifying and 
confirming the said :.Master's report, same being 
contrary to law and equity. 

13. That. the said order was made contrary to 
lavi7 and ?v1dence as said defendants are estopped 
to question the amount due on complainant's 
mortgage as the person or persons from whom 
they derived their interest were es topped for the 
reason of the estoppel certificate. 

Your petitioner, therefore, prays that said or-
der of the said Chancellor may be, in all partic-
ulars aforesaid, reversed, set aside and for noth-
ing hold.en .. And that your petitioner may have 
such relief 111 the premises as to this honorable 
court shall seem mJ1' 

•····•···············•·······•···········•·········•·•·······················•······ 
Solicitor for ~nd of Counsel with 

Complainant-Appellant. 
! conceive that there is/ood cause for the afore-

g01ng appeal. ;W, d 
............................ : .... !.~ 

of Counsel with Complai~ant-A;·;~ii'~~t. 
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NEW JER.SEY COURT OF ERRORS AND 
APPEALS. 

Between: 

VASSAR HoLDING Co., a 

Corporation, 
Complainant-Appellant, 

and 

WILLIAM A. DuNLAP, et al., 

Defendants-Appellee. 
______________ ..! 

On Appeal 
From the 
Court of 
Chancery. 
Answer to 
Petition 
of Appeal. 

The answer of WILLIAM A. DlTNLAP, 
JULIA F. DUNLAP, OSBORNE & MARSELLIS 
CO. and JOHAN R. JOHNSON, the above named 
appellees, to the .petition of appeal of the Vassar 
Holding Co., the above-named appellant. 

These appellees, not admitting the truth of all 
or any of the matters in the said petition of appeal 
contained, for answer thereto nevertheless admits 

10 

20 

that an order was, on January 30, 1928, made and BO 
entered in the Court of Chancery of New Jersey, 
in the above-entitled cause, for the purposes in 
said petition mentioned and as therein set forth; 
hut as to the substance and form of said order, 
these appellees beg leave to refer thereto when 
the same shall be produced. 

These appellees are advised and believe that 
the said order is in all respects agreeable to 
equity; and they pray that the same m.ay be af-
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. firmed, with costs to be taxed in favor of these 
appellees. 

(Sgd.) PHILIP GOODELL, 
Solicitor for and of Counsel with Appellees~ . 

Stipula,tion .. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS .. 

(Filed, May 9., 1928. ); 

Between~ 

, . 

-VASSAR I:loLDING Co., a 
Corporation, 

C01nplainant-Appellant, On Bill, &c .. 

aud 

vVrLLIAM A. DUNLAP, , et als~, 
De[en -dants-Appellees. 

It is mutually agreed and stipulated between 
rrhomas Brunetto, solicitor of con1plainant-appel- -
lant, and Philip Goodell, solicitor of defenda.nts-
appellees, that the printed state of the case in the 
above-entitled matter shall c.onsist of the follow-
ing: Bill of Complaint, , filed October 13, 1926,, 
Amendment to Bill of Complaint, filed November 
24, 1926, Answer of Osborne & Marsellis Co., filed 
N o.vember 26, 1926, Answer of Joseph Chiera 
and Bessie Chiera, his wife, . and Theresa Ca1an-
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dra, filed February 15, 1927; N oti~e of lVIotion to 
Strike Out Ans,ver of Osborne & J\Iarsellis Co., 
filed Dec. 16, 1926, Order Denying Motion to Strike 
Out, filed December 16, 1926, Interlocutory Decree 
and Order of Reference, filed February 28, 1927, 
Testimony taken before Special Master and Re- 10 
port, filed Nov. 17, 1927, Affidavit of Charles 
Zimmer of Dee. 13, 1926, offered in evidence, Ex-
ceptions to Master's Report, filed November 17, 
1927, Notice of Hearing on Exceptions to Master's 
Report, filed Nov. 28, 1927, Letter of Vi_ce Chan-
cellor Maja Leon Berry on Exceptions to Mas-
ter's Report, Order Sustaining Master's Report, 
filed January 30, 1928, Notice of Appeal from 
Order Sustaining :Master's Report, filed Feb. 16, 20 
1928, Petition of Appeal, filed , 
Answer to Petit ,ion of Appeal, filed 
Of the exhibits, Abstract of :Mortgage from 
Chiera to Zimmer, Assignment of Mortgage from 
Zimmer to Vassar Holding Co., Estoppel Certifi-
cate, paragraphs 1, 2, 3, 4, 5, 19, 19a, 30 and 31 
of the Bill of Con1plaint in the case of Charles 
Zimmer vs. Dunlap, et als., docket 60/ 413, and 
affidavit of Charles Zimn1er attached thereto, and 
the Bill of Complaint in the case of Charles Zim- 30 
mer vs. Harry B. 0 'Connell, Sheriff of the County 
of Essex, et al., docket 60/ 253, and affidavit of 
complainant attached thereto. 

THOJ\1:AS BRUNETTO, 
Solicitor for and of Counsel with 

Complainant-Appellant. 

PHILIP GOODELL, 
Solicitor for and of Counsel with 40 

Defendants-A ppellees. 
Dated, April 30, 1928. 
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THIS INDENTURE, 1Yiade the tenth day of 
July, in the year of Our Lord One Thousand Nine 
Hundred and Twenty Three, 

BETWEEN JOSEPH CHIERA and BES.SIE 
JO CHIERA, his wife, of the Town of Bloomfield, in 

the County of Essex and State of New Jersey, 
of the First Part 

AND CHARLES ZIMMER, of the City of 
Newark, in the County of Essex and State of 
New Jersey, of the Second Part; 

WITNESSETH, That the said party of the 
first part, for and in the consideration of the 

20 sum of FIFTEEN THOUSAND DOLLARS, law-
ful money of the United States of America, to 
them in hand well and truly paid by the said party 
of the second part, at or before the sealing and 
delivery of these presents, the receipt whereof 
is hereby acknowledged, and the said party of the 
first part therewith fully satisfied, contented and 
paid, have given, granted, bargained, sold, aliened, 
enfeoffed, conveyed and confirmed, and by these 

30 presents do give, grant, bargain, sell, alien, en-
feoff, convey and confirm to the said party of 
the second part, and to his heirs and assigns for-
ever, 

ALL that tract or pare.el of land and premise ,s, 
hereinafter particularly described, situate lving ' 
and being in the Town of Bloomfield, in the County 
of Essex and State of New Jersey. 

40 BEGINNING at a point in the westerly side 
of Bloomfield Avenue, said point being dis-
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tant northerly along same one hundred and 
seventy seven feet from its intersection with 
the northerly side of Hill Street as said street 
and avenue are now monumented, which point 
of beginning is in the northerly line of land 
now belonging to l\feta Fissler, formerly of 10 
Peter Condict; from thence running along 
said westerly side of Bloomfield Avenue 
north twenty one degrees thirty four min-
utes west one hundred feet to the southerly 
line of land now or formerly belonging to 
John W. Schuchman; thence along same 
south sixty eight degrees fifty eight minutes 
west two hundred and sixty three feet and 
thirty two one hundredths of a foot to a 20 
corner in said land; thence still _ along same 
and line of land belonging to I{ate A. I{napp 
south twenty one degrees thirty four minutes 
east one hundred feet to aforesaid mentioned 
line of land now belonging to Meta Fissler 
formerly Peter Condict; thence along same 
north sixty eight degrees fifty eight minutes 
east two hundred and sixty three feet and 
thirty two one hundredths of _a foot to the 

:~() westerly line of Bloomfield Avenue at the 
place of BEGINNING . . The above descrip-
tion being made in aceordance with survey 
made by Ernest Baechlin dated September 9, 
1921. 

BEING the san1e premises conveyed to the 
said party of the first part by N[artha Caf-
frey Flannagan, et als., by deed dated Ang·1rnt 
10, 1921, and recorded in the Essex County 40 
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Register's office in book Q 65 of deeds for 
said county, on page 528. 

TOGETHER with all and singular the profits, 
privileges and advantages, with the appurte-
nances to the same belonging, or in anywise a pper-
taining. 

ALSO, all the estate, right, title, , interest, prop-
erty, claim and demand whatsoever, . of the said 
party of the :first part, _ of, in and to the same,, 
and of, in and to every part and parcel thereof:. 

TO HA VE AND TO HOLD, all and singular 
the above-described tract or lot of land and prem-
ises with the appurtenances, unto the said party 
of the second part, his heirs and assigns, to the 
only proper use, benefit and behoof of the said 
purty of the second part, his heirs and assigns 
forever. 

PROVIDED ALWAYS, and it is agreed by and 
between the parties to these presents, that if the 
said party of the first part, their heirs, executors, . 
administrators or assigns do and shall well and 
truly pay, or cause to be paid, to the said party 
of the second part, or to his certain attorney or 
attorneys, heirs, executors, administrators or as-
signs, the sum of Fifteen Thousand Dollars in 
two years from the date hereof, with lawful jn-
terest for the same, at the rate of six per centum 
per annum, payable semi-annually, according to 
the conditions of a certain bond bearing even date 
herewith, in the penal sum of THIRTY THOU-
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SAND dollars, made by said party of the first 
part to said party of the second part, without any 
deduction or defalcation for taxes, assessments 
or any other imposition whatsoever; then and 
from thenceforth, these presents and said obliga-
tion, and everything herein and therein contained, 
shall cease and be void ; anything herein and 
therein contained to the contrary in anywise not-
withstanding'. 

AND THE SAID party of the first part, for 
themselves, thefr heirs, executors, administrators 
and assigns do covenant and grant to and with 
the said party of the second part his heirs, execu-
tors, administrators or assigns that the said party 
of the :first part, their heirs, executors, adminis-
trators, or assigns shall not nor will claim or· 
demand or be entitled to receive any credit or 
credits on the interest payable hereon, or on the 
moneys to secure payment of which this mortgage 
is made, for so much of the taxes assessed 
against said lands as is equal to the tax rate ap-
pljed to the amount due on this mortgage or any 
part thereof; 

A ND shall keep the premises above conveyed 
free and clear from all charges for taxes, assess-
ments, water rents or other municipal or govern-
mental rate, charge, imposition or lien; 

AND shall and will keep the buildings erected 
and to be erected upon the lands above conveyed, 
insured against loss or damage by fire, by in-
'3urers, through such broker or brokers and in an 
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amount approved or selected by the said party of 
the second part, his heirs, executors, adminis-
trators, agents, attorneys or assigns and assi o·n 
the policy and certificate thereof to the said par~y 
of the second part, his heirs, executors, adminis-
trators or assigns as collateral security for the 
payment of the principal and interest aforesaid; 

AND THAT IF SAID , party of the first part 
their heirs or assigns shall neglect to pay all o1: 

any tax, assessment, or other municipal or govern- . 
mental rate, charge, imposition or lien against 
the ~remises ?escribed in this mortgage or any 
premium for insurance as aforesaid on any day 
whereon the same shall become due and payable 
then it shall be lawful for the pa .rt :y of the second 
part or his heirs, executors, administrators or 
assigns to pay such charges, and the sum or sumR 
so p~id shall be a lien on the said mortgaged 
premises added to the amount secured herebv c1,ud 
the whole payable in sixty days after such 'pay-
ment, with lawful interest, 

~ND . THAT I~ SAID party of the first part, 
their heirs or assigns shall at any time fail, neg-
lect, refuse or be unable to insure or keep insured 
the building or buildings now erected or to b~ 
erected upon the lands and premises above con-
veyed as above provided and stipulated and to . ' assign the policy or policies bf insurance as above 
provided and stipulated, then at once upon the 
happening of said _ default, neglect, refusal or in-
ability, the aforesaid prineipal sum of money with 
all arrearages of interust thereon shall at the 
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option of the said party of the second part, his 
heirs, executors, administrators or assigns become 
and be due and payable immediately thereafter, 
although the time above limited for the payment 
thereof may not then have expired, anything here-
inbefore contained to the contrary thereof in any-
wise notwithstanding; 

AND THAT if default be made in the payment 
of the said interest or any part thereof on any 
day whereon the same is made payable as herein-
before expressed, and should the same remain 
unpaid and in arrears for the space of thirty days, 
or · if default be made in the payment of any of 
said taxes, water rents or other municipal or gov-
ernmental rate, charge, imposition or lien on any 
day whereon the same shall become due and pay-
able and should the same remain unpaid and in 
arrears for the space of sixty days, then and 
from theneeforth, that is to say, after the lapse 
or expfratjon of either of the said periods as the 
rase may be, the aforesaid principal sum of money 
,vith all arrearages of interest thereon shall at 
the option of the said party of the second part, 
his heirs, executors, administrators or assigns be-
come and be due and p~yable immediately there-
after, although the period first above limited for 
the payment thereof may not then have expired, 
nnything herejnbefore contained to the contrary 
thPreof in anyvirise notwithstanding; 

AND TI-IAT the said party of the second part, 
hiR heirs, executors, administrators or assie:ns, 
shall and may, from time to time, and all times 
after default shall be made in the performance of 
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the proviso or condition herein contained, peace-
ably and quietly enter into, have hold use occupv ' ' ' ., ' possess and enjoy all and singular the above 
granted and bargained premises, with the appur-
tenances, without the let, suit, trouble, hindrance 
or denial of the said party of the first part their 
heirs or assigns, or of any other person or p~rsons 
whatsoever. 

IN vVITNESS WHEREOF, the said party of 
the first part have hereunto set their hands and 
seals the day and year first above ·written. 

BESSIE CHIERA, (L. S.} 
JOSEPI-I CHIERA. (L. S. ) 

Signed, Sealed and Delivered' l 
in the presence of J 
GEORGJ<; F. JORDAN. 

e
state of New Jersey, t_,

0 _jounty of Es ,sex, 5'"''"'· · 

BE IT RE1\1EM~BERED, That on this 17th dav 
0[. ,July, in the year of Our Lord One Thousand 
Nine ~undred and Twenty Three, before me, the 
snbs-cnber, a Notary Puqlic personally appeared 
JOSEPH CHIERA and BESSIE CHIERA h•· · 'f , lS 
~1 e, who, I am satisfied a.re the gr,antors men--
t1 oned in the within Indenture, and to whom I first 
made known the ·contents ,thereof, and thereupon, 
they acknowledged that they signed, sealed and 
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delivered the same a:S their voluntary act and 
deed, for the uses and purposes therein expressed: 
And the said BESSIE CHIERA being by me 
private ·~y examined, se•parate and apart from her 
husband, acknowledged that she signed, sealed and 
delivered the ,same as her voluntary act and deed 10 
FREELY, without any fear, threats , or compul-
sion of he-r said husband. 

GEORGE F. JORDAN, 
( Seal) 

MORTGAGE. 

Notary Public 
of New Jersey. 

J osEPH CHIERA and BESS.IE CHIER.A, his wife, 

-to-

CHARLEs ZIMMER. 

Dated, July 10, 1923. 
Received in the Office of the Register of the 

County of Essex, N. J., on the 19th day of July, 

20 

A. D., 1923, at 10 :43 o'clock in the forenoon, and 
Recorded in Book G-49 of MORTGAGES for said BO 
County, on page 49-51. 

Compared by 28 and 29. 
HOW ARD S. DODD, 

Register. 

Law Offices 
LOWY&LOWY 
19 Clinton Street 

Newark, N. J. 40 
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IN CHANCERY OF NEW JERSEY. 

Between: 

VASSAR HoLDING Co., t· a -corpora 10n, 

and 
CompU., 

WrLLIAM A. DUNLAP, et al., 
Defts. 

ON BILL, ETC. 

Exhibit C 2 for Complt. 

JOHN P. MANNING, 
Master. 

IN CHANCERY OF NEW JERSEY. 

Between: 
PHOENIX B. & L. Ass'N, 

and 

WM. A. DUNLAP, et als., 

Complt., 

De/ts. 

Exhibit D 2 for Vassar Holding Go. 

JOHN P. MANNING 
' Special Master. 

A.ssignment of Mortga,ge. 

KNO"\V ALL MEN BY THESE PRESENTS, 
'"I'ha t, I, CI-IARLES ZIM11ER, party of the first 
part, in consideration of the sum of One Dollar 
and other good and valuable consideration, law-
ful money of the United States of America, to me 
in hand paid by VASSAR l[OLDING CO., a New 10 
.Jersey Corporation, party of the second part, at 
or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowl-
edged, have grantecl, bargained, sold, assigned, 
transferred and set over, and by thes ·e presents 
do grant, bargain, sell, assign, transfer and set 
over unto the said party of the second part, its 
successors and assigns, an Indenture of Mortgage 
bearing date the rrenth day of July, Nineteen Hun- 20 · 
dred and Twenty-three, made by Joseph Chiera 
and Bm;sie Chiera, his ·wife, to me, on lands in the 
Town of Bloon1field, New Jersey, to secure the 
payment of the sum of Fifteen Thousand Dollars, 
which mortgage is. recorded in the Register's Of-
£ce of the County of Essex, in book G 49 of n1ort-
gages, on pages 49-51. 

TOGETI-IER with the bond or obligation 
therein described, and the mone,y due and to g-row 30 
due thereon, with the interest. TO I-:IA VE AND 
TO I-TOLD, the san1e unto · the said party of the 
:s·econd part, its successors or aissigns forever, sub-
ject only to the proviso in the said Indenture of 
1\1:ortgage mentioned; AND I do hereby make, 
-constitute and appoint the said party of the sec-
oncl part, my true and lawful attorney, irrevoca-
ble, in :m~r name, or otherVirise, but at its proper 
costs and charges, to have, use and take all lawful 
wayR and means for the recovery of all the said 40 
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money and interest; and in case of pa.yment, to 
rlischarge the same as fully as I might or could do 
if the •S•e presents we-re not made. 

IN WITNF;SS WHEREOF, I have hereunto set 
mv I-land and Seal the Twenty-third day of Sep-., 

tember, Nineteen I-Jundred and Twenty-six. 

CHARLES ZIMMER. (L .. S.) 

Rigned, Seale<l and Delivered 
in the pre~ence of 

HERMAN w ALDMAN .. 

State of New Jersey, ) · ~ss · County of Essex, . 5 · .. 

Be it remembered, That on this twe-nty-third 
day of Septen1ber, in the year of Our Lord One 
Thousand Nine Hundred and Twenty-six, before 
me, a Master in Chancery of New Jersey, person-
ally a pp eared Charles Zimmer, who, I am satisfied 

30 is the assignor in the within deed of assignment 
named; and I having first made known to him 
the rontents thereof, he did acknowledge that he 
signed, sealed and delivered the same as his volun-
tary art and deed, for the uses · and purposes 
therein expresr-,ed .. 

HERMAN WALDMAN, 
A Master in Chancery of New Jersey .. 

40 
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IN CHANCERY OF NEW JERSEY 

Between 

VASSAR HoLDING Co., a corporation, 10 
Complt., 

and 

WILLIAM A. DuNLAP, et als., 
Defts. 

On Bill, Etc. 

Exhibit C 3 for Complt. 20 
JOHN P. MANNING, 

Master in Chancery of New Jersey. 

IN OHANOERY OF NEW JER.SEY. 

Between 
PHOENIX BUILDING & LOAN ASSOCIATION OF THE 

. CITY OF NEWARK, a corp. of New Jersey, 30 
Complt., 

and 

Wn,LIAM A. DuNLAP, et als., 
Defendants. 

Exhibit D 3 for Vassar Holding Co. 

JOHN P. MANNING, 
Speci ,al Master. 

40 
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ASSIGN1\1ENT OF l\fORTGAGE. 

·CHARLES ZIMMER 

to 

VASSER HOLDING Co., a Ne·w Jersey Corporation. 

Dated, September 23, 192,6. 

Compared by 38 and 59. 

Received in the Register's Office of the County 
of Essex, N. J., on the 7th day of October A D· 
:926, at 3 :34 o'clock in the afternoon, and r~co;ded 
in Book 183 of Assignments of Mortgages for said 
·County on page 205. 

I-IOW ARD S. DODD·, 

LAW OFFICE 

THOMAS BRUNETTO 
9-15 Clinton St., Room 1002 

Newark, N. Ji. 

Register. 

97 

Estoppel Certificate. 

TI-IE~ UNDRRSIGNED, owning an interest in 
the premises 382-388 Bloomfield Avenue, Bloom-
field, N. J., covered by mortgage for Fifteen Thou-
sand ($15,000.00) Dollars and interest, dated July 
10, 1923, and recorded July 19, 1923, in the office 
of the Register of the County of Es ,sex in liber . 10 
G 49 of Section of mortgages, at pages 49-51, 
which mortgage is about to be assigned by Charles 
Zin1mer, the holder, to Vassar Holding Co., a cor-
poration of the State of New Jersey, hereby cer-
tifies, in consideration of one dollar paid and to 
enable said assignment to be made and accepted, 
th at said mortgage, so to be assigned, is a valid 
lien on said premises for the full amount of prin-
cipal and interest due thereon, namely, Fifteen 20 
Thousand ($15,000.00) Dollars, with interest at 
six per cent. per annun1 from July 10, 1925, and 
that there are no defenses or offsets to said mort-
gage, or to the bond which it secures. 

The undersigned further certifies that all the 
other provisions of said bond and mortgage are 
unmodified and in force. 

Dated, the Thirtieth day of September, 1926. 
' 30 

v\Titness: 

JOSEPH CHIERA, 
BESSIE CHIERA, 
TERESA CALANDRA. 

GENNARO LANDOLFO, 

Notary Public 
for New Jersey. 

(Seal) 

(L. S.) 
(L. S.) 
(L. S.) 

40 
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State of New Jersey, ( ss . County of Essex, f .. 
Be it remen1hered, that on this thirtieth day of 

Sep tern ber, in the year of our Lord One Thousand 
Nine I-Iundred and Twenty-six, before me, the sub-
·scriber, ,a notary public of New Jersey, personally 
appeared Joseph Chiera, Bessje Chiera and 
Teresa Calandra, who, I am satisfied, are the 
grantors mentioned jn the within instrument, to 
whom I first made kno-wn the contents thereof, 
and thereupon they acknowledged that they 
signed, sealed and delivered the same as their vol-
untary act an <l deed, for the uses and purposes 
therein expressed. 

GENNA RO LANDOLFO, 
Notary Public of New Jersey. 

(8eaI) 

JOSEPH CHIERA, et ais·. 

with 

VASSAR HoLDING Co., a. -corp. of N. J. 

ESTOPPEL CERTIFICATE ' 

TI-IOMAS BRUNETTO, 
9 Clinton St.r 

Newark, New Jersey. 
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Bill of Complaint. 

IN -CHANCERY OF NEW JERSEY. 

To the I-Ionorable Edwin 1 Robert Walker, Chan-
cellor of' the State o.f New Jersey: 

The complainant, Charles Zimmer, of the City 
of Newark, County of Es.sex and State of New 
,Jersey, respectfully shows that: 

1. On July 1 0, 1923, Joseph Chier •a and Bessie 
Chiera, his wife, being indebted to complainant 
in the sum of $15,000, executed · to him a bond 
of that date to sec:ure that sum, payable on July 
10 1925 with interest at the rate of six per cen-' ' turn per annun1, pa.ya ble half yearly from the date 
of the bond. 

2. To secure payment of the bond, said Joseph 
Chiera and Bessie Chiera, his wife, executed to, 
said complainant a mortgage of even date with 
the bond; and thereby conveyed to hjm, in fee, 
the land hereinafter described, on the express con-
dition that such conveyance should be void if pay-
ment should be ma<le according to the terms of 

10 

20 

the bon<l. Which mortgage, having been first duly :{.O 
acknowledged, an<l the certificate of acknowledg-
ment dulv endorsed thereon was recorded in the 
T?,eP-ister':c; Office• of Essex County, jn Book G 49 
of mortgages, pages 49-5], on .July 19, ] 923. 

3. rr1he mortgaged premises are described as 
follows: · 

All that tract or parcel of land and prem-
ises, situate, lying and bejng in the Town of 40 
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Bloomfield, in the County of Essex and St.a.te 
of New Jersey. 

BEGINNING at a point in the westerly 
side of Bloomfield A venue, said point being 
distant northerly along same 177 feet from 
its intersection with the northerly side of Hill 
Street as 1said street and avenue a.re now 
monumented, which point of beg-imling is in 
the northerly line of land now belonging to 
Meta Fissler, formerly of Peter Condict; fron1 
thence running along said westerly side · of 
Bloomfield A venue north 21 degrees 34 n1in-
utes west 100 feet to the southerly line of 
land now or formerly belonging to John W. 
Schu0hman; thence along same south 68 de-
grees 58 minutes west 263.32 feet to a corner 
in said land; thence still along same and line 

of land belonging to Kate A. Knapp south 21 
degrees 34 n1inutes east 100 feet to aforesaid 
n1entioned line of land now belonging to M~ta 
Fissler, forn1erly Peter Condict; thence along 
san1e north 68 degrees 58 minutes east 263.32 

· feet to the westerly line of Bloon1tield Ave-
nue at the place of BEGINNING. · 

4. Both bond and mortgage contained an agree-
ment that if any installment of interest ~hould 
remain unpaid for 30 days after the san1e should 
fall due, then the . whole principal sum, with all 
unpaid interest, should, at _the option of the mort-
gagee, his representatives or assigns, become im-
rne<liately due. 
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5. The n1ortgage also co1itained an agreen1ent 
that the mortgagors, their heirs an<l assigns, would 
keep the buildings on the 1nortgaged preinises in-
ured against loss or damage by fire in a ·sum 

not less than the principal of the mortgage debt, 
and would assign the policy of insurance to the 
mortgagee, his representatives or assigns; an_d 
in default of' so doing that the mortgagee, hlS 
representatives or assigns, should be entitled to 
ieffect such insurance, and the premiums paid for 
the same bv the mortgagee, or his assigns, with in-
terest at ~,ix per centum per annum, should be 
a lien on · said land added to the an1ount of the 
rnortgag·e <lebt an<l secured by the mortgage. 

19. On l\1ay 7, 1925, Theresa Calandra, sing1e, 
~onveyed s.aid land, by deed of that date, to Wm. 
A . Dunlap, in fee; -which deed was on June 3, 
1925, recorded in the Register "s Offiee of Essex 
County, in Book I{ 72 of deeds, 011 page 297. 

Said deed to the said W,m. A Dunlap was a 
warranty deed and recites that the said convey-
ance was made subject to all liens and e11cum-

. brances and municipal liens. 
Anv interest which the sa1id Wm. A. Dunlap 

has i;1 said land is subject to the lien of com-
plainant's mortgage. 

19a. Said Wm. A. Dunlap is married and his 
-wife's name is Julia F. Dunlap. 

A nv claim or interest she may have, by way of 
3ncho.~te right of dower, or otherwise, is subj.ect 
to cornplaj11.ant 's n1ortgag-e4 
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30. Said J oReph Chiera and Bessie Chiera, his 
wife, Theresa Calandra and Wm. A. Dunlap, or 
one of them, has always been in possession of the 
mortgaged premises. 

31. The whole amount of principal, with inter-
est thereon, fron1 July 10, 1925, is· due upon com-
plainant's bond and mortgage. 

Affida,vit. 

IN CI-TANCFJRY OF NE1V JERSEY. 

Between: 

CnARLEs ZrMMER, 
Complainant, - On Bill to• 

and Foreclose ·. 
Affidavit .. 

"\\r M. A. DuNLAP, et al., 
De_( en/dants. 

State of N e\\1 ,Jersey, (." . 
County of Essex, f:,~,,. · 

Charles Zin1mer, of full age, being- duly , sworn, . 
arcording to law, on his oath deposeR and ·says: 

1. I an'l the co111plainant in the foregoing bilL 
I have read the bill of complaint and say that the 
matters ahd things therein contained, so far as 
they are within my knowledge, are true, and as· 
to such matters as· are in the knowledge of other--
persons, I believe then1 to he true. 
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2. On J u]y J 0, 1923, Joseph Chiera and Bessie 
Chiera, his wife, mortgaged the lands described 
in paragraph 3 of the bill of con1plaint, to me, to 
secure the sum of Fifteen Thousand Dollars ( $15,-
000.), which n1ortgage was on July 19, 1923, re-
corded in the Essex County Register's Of-fice in 
Book G 49 of mortgages on pages 49-51, and is 
more fully set forth in the bill of complaint at-
tached hereto. 

3. Prior to the recording of my mortgage, there 
were three judg-n1enfa, docketed in the Essex Com-
m on Pleas Court against Guisep ·pe Chiera, of 
which judgments I had no knowledge at the time 
I paid out the nroreeds of the said mortgage loan 
to .T osenh Chiera and Bessie Chiera, his wife. 

4. The assignee of the said judgments now 
claims that said three judgments are a prior lien 
to my mortgage and' he has instructed the sheriff 
to sell the property, in pursuance to executions 
issue<l on said jrnlgrnents. 

5. The said judgments were not constructive 
notice to me as they were recovered and indexed 
in a name other than the holder of the record 
title, and I daim that the,y are not a lien prior to 
my mortgage, but are subject to the lien thereof, 
vet. if the contention of the holder of the judg-
~11c111-s is rorrect, my mortgage will be cut off and 
w-:tin9,·nished as a. lien on said premises. 

CI-IARLES Zil\fMT~R. 

Sworn to and subscribed before me thi~ 
27th day of 1\tf arch, 1926. 

·]\f ALV:ERN HAMEL, 
Notary Pnblic 

of New .Jersey. 
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IN CHANOERY OF NE"\V JE ·R,SEY. 

To the J-f onorable F~dwin Robert Walker, Chan-
oellor of the State -of New Jersey: 

The complainant, Charles Zimmer, of the City 
of Newark, County of Essex, and State of New 
Jersey, respectfully shows that: 

1. On July 10, 1923, ,Joseph Chiera and Bessie 
Cbjera, his wife, were seized in fee simple of lands 
and pren1ises, situate, lying and being in the Town 
0£ Bloomfie1d, in the Connty of 1,Jssex and State 
of New Jersey, and described as follows: 

BEGINNING at a point in the westerly 
side of Bloomfield Avenue, said point being 
distant northerly along same 177 feet from 
its intersection with the northerly side of Hill 
Street as said street and avenue are now 
monumented, ,vhich point of beginning is in 
the northerly line of land now belonging to 
Meta Fissler, formerly of Peter Condict; 
from thence running along said westerly side 
of Bloomfield A venue north 21 degrees 34 
minutes west J 00 feet to the southerly line 
of land now or formerly belonging to John 
vV. Schuchman; thence alon ·g same south 68 
degrees 58 minutes west 263.32 feet to a 
corner in said land; thence still along same 
and line of land belonging to Kate A. I{napp 
south 21 degrees · 34: minutes east J 00 feet to 
afore~aid mentioned line of land now belong-
ing- to l\,[ota Fissler, formerly Peter Condict; , 
thence along same north 68 degrees 58 min-
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utes east 263.32 feet to ,the westerly line of 
Bloomfield Avenue at the place of BEGIN-
NING. 

The above description being made in ac-
cordan,ee with survey made by Ernest Bae-
chlin, dated September 9, 1921. 

2. On the said date, said Joseph Chiera and 
Bessie Chiera, his ·wife, mortgaged the said lands 
to the con1plainant, to secure the sum of $15,0?0., 
payable on :fnly 10, 1925, which mortgag~ having 
been fhst duly acknowledged and the cerhficate of 
acknowledg~ent duly endorsed thereon, was re-
corded in the Essex County Register's Office on 
July J 9, 19:23, in Book G 49 of mortgages for said 
county, on page 49. 

3. On June 11, 19:23, Peoples Inveshnent & 
Realty Co., a New .T ersey Corporation, recovered 
a judgment in the Second District C?urt ?f the 
Uitv of X ewark, again$t Guiseppe Cluera, in the 
:su~ of $400. damages and $24. costs, which judg-
n1ent was on June ] 4, 19:23, docketed in the Essex 
Common Pleas Court in Book 23 of Docketed 
Jndgments for sajd county, on page 269. 

4:. On l\,f arch 26, 1923, Philip Montano recov-
(ffed a judgment in the Second District C?urt ?f 
the City of )J ewark, against Guiseppe ·C:ue~a, in 
the sum of $100 damages and $9 costs, which Judg-
ment was on June 14, 1923, docketed in the Essex 
Common Pleas Court in Book 23 of Docketed 
J udo·ments for said county, on page 270. b 
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5. On .July 18, 1923, Peoples Investment & 
Realty Company recovered a judgment in the 
East Orang~ Distrjct Court of the ,City of East 
Orange, against Guiseppe Chiera, in the sum of 
$200. damages and $] 4.50 costs, which judgment 
was on .July J 9, 1923, docketed in the Essex Com-
mon Pleas O?urt in Book 23 of Docketed Judg-
ments for said county, on page 309. 

6. On September 20, 1924, and September 22', 
J ~24, Peoples Investment & Realty Co., a N ew-J er-
sey Corporatjon, and Philip J\1ontano, caused exe-
cu6ons on the aforesaid three judgments to be-
issued out of the Essex {"i'ommon Pleas Court di-

' ~·ected to the Sheriff of the County of Essex, and 
111 and by wbjch executions the said Sheriff of the 
Connty of F)ssex was commanded to make the sun1 
of damages and costs dne on the aforesaid three 
.i11dgments out of the goods and chattels of the 
said Guiseppe Chiera; and if sufficient goods and 
cba ttels of the said Guiseppe ,Chiera could not be-
fonnd ·whereof to make the same, then the said 
Sheriff ·was commanded to make the aforesaid 
dan1ag-es and costs, of the Jands, tenements, hered-
ih1ments and real estate, whereof the said defend-
and Gniseppe Chiera was seized on June 14, 1923, 
and .June 14, 1924, and .July 19, 1924, or ::1t anv 
time afterwards in whosoever hands the sam·e 
mny be. 

7. In J1lffS1iance to the three executions as afore-
s::1id, the Sheriff of the County of FJssex did on 
September 20, 1924, and on September 22, J 924, 
levy upon the lands deseribed in paragraph 1 of 
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this complaint, and which lands and premises are 
covered by the complainant's mortgage. 

8. The Sheriff of the - County of Es ·sex did in 
due form of ]aw, advertise the said lands and 
premise ,s described in para.graph 1 of this com-
plaint, to be sold at pubHc vendue to be held in 
the Sheriff's Office in the Court House of Essex 
County, New Jersey, which s-a1e, has been ad-
journed from time to time until March 2, 1926. 

9. The complainant alleges that although the 
three judgments against Guiseppe Chiera were 
docketed prior to the recording of his mortgage, 
the same are not a lien prior to complainant's 
mortgage, because the said complainant is a bona 
fide holder of his said mortgage for value and 
without notice of the three judgments ag·ainst Gui-
seppe Chie·ra, more fully described in paraq;r :aphs 
3, 4 and 5. The said three judgments were en-
tered and indexed under the name of Guiseppe 
('·h iera 1 while the record title to the lands de-
scribed in paragraph 1 of this complaint was 111 
the name of Joseph Chiera. 

10. The. complainant admits th::1 t the name Jo-
Reph when translated into Italian i_s c_all_ed Gui-
~eppe! but charges that in all cases where a judg-
ment is entered and indexed under a Christian 
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na1ne other than that appearing in the deed for 
the prope ·rty to the defendant, that such judgmenitr 
even though it be against the same person, is not 
notice to a bona fide purchaser or holder of a mort-
gage for valne, and is, therefore, not a lien on the 
property described in the deed to such def end ant, 
as the law knows only of one Christian nanrn. 

11. Complainan:t further alleges that he has 
been informed that the said Peoples Investment 
& Realty Co. ·and Philip Montano, have assigned 
a11 their right, title and interest in and to the said 
three judgments to Ferdinando Calandra, who re-
sjdes in the City and State of New York, and 
which assignment is not recorded in the •Essex 
County Clerk's Office, and the said Ferdinando 
Calandra has informed the complainant that the 
Sheriff of the County of Essex was directed by 
him to sell the said premises on March 2, 1926. 

The defendant Ferdinando Calandra claims that 
the aforesaid three judgments against Gniseppe 
Chiera are prior to the lien of complainant's mort-
gage, and that a sale by the Sheriff on any or all 
of the said three- judgments ··would cut off and ex-
tinguish the lien of complainant 1s morto·ag·e in 

t::-, ' 
whjch event, the complainant alleges that he will 
snffo_r irreparable injury. 

Your complainant ; is without adequate -remedy 
in the courts of law, and, therefore, prays: 

1. That Harry B . 0 'Connell, Sheriff of the 
County of Essex, and Ferdinando Calandra, who 
a re tl1e defendants to this suit, ma~r answer this . 
hill of corn:plaint and each statement therein 
nmde~ 
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2. That the said Harry B. 0 'Connell, Sheriff of 
the County of "FJssex, and Ferdinando Calandra, 
their counsel, attorneys, solicitors, officers and 
agents, and each and even r one of them, may be 
restrained and enjoined from selling at public 
vendue and from proceeding further against the 
lands and premises described in paragraph 1 of 
the complaint, under any of the three executions 
issned on the judgments against Guiseppe Chiera 
as aforesaid, and now in the hands of the Sheriff 
of the County of Essex. 

3. ':Phat the complainant may be decreed to be 
a bona fide holder for value of his said mortgage 
withqut notice of any of the three judgments 
against Gniseppe Chiera and held by the defend~ 
ant Ferdinando Calandra. 

4. That it be decreed that the defendant Fer-
dinando ,Calandra, his heirs and assigns, has no 
estate, interest or right in, or encumbrance upon 
said lands OT any part thereof. 

5. That a writ of subpoena may issue command-
ing the said defendants to answer this bill of 
complaint and to abide by such decree as this 
court may make in the premises. 

HERJ\1:AN WALDMAN, 
Solicitor for and of ·Counsel 

with Complainant. 
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IN CHA_NCERY OF NEW JERSEY. 

Between: 

CHARLES Z1MMER, 
Complainant, 

and 

fIARHY B. 0 'CONNELL, Sheriff of 
the County of IGssex, and 
]'ERDIN ANDO CALANDRA, 

Defendants. 

State of N e-viT Jersey, [, ... . 
Connty of Essex, f'-,.-, .. 

On Bill for 
Injunction. 

· Affidavit. 

. Charles Zimmer, -of full age, being · duly swornr 
according to law, on his oath deposes and says-:a 

1. I am the complainant in the foregoing bill. 
I have read the bill of complaint and say that the 
ma Hers and things therein contained, so far as : 
they are within my knowledge, are true, and as 
to such matters as are in the knowledge of other 
persons, I believe them to be true. 

2. On July 10, 1923·, Joseph Chiera and Bessie · 
Chiera, his wife, mortgaged the lands described in 
paragraph One of the bill of complaint, to me, to 
secure the sum of $15,000., which mortgage is more 
fu]]y set forth in paragraph Two of the bill of 
complaint. 
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3. Prjor to the recording of my mortgage, there 
·were three judgments docketed in the RJssex Com-
mon Pleas l 'ourt against Guiseppe ·Chiera, of 
which ji1dgments I had no knowledge at the time 
I paid out the proceeds of the said mortgage loan 
to .Joseph Chiera and Bessie Chiera, his wife. 

4. 1111e assignee of the said judgments now 
c1ain1s that said three judgments .are a prior lien 
to rr1y mortgage and he has instructed the sheriff 
to sell the property on March 2nd, 1926, in pur-
snanee to executions issued on said judgments. 

5. 'l'he said judgm _ents were not notice to me as 
they were recovered and indexed in a name other 
than the holder of the record title, and I claim 
that they are not .a lien on the property covered 
by II1iY mortgage, yet, if the contention of the 
holder of the judgments is <?orrect, my mortgage 
wjll he cut off and extinguished ,as a lie11 on •said 
premises. 

CHARLES Zil\LMER. 

Sworn to and subscribed before me this 
.:27th day of February, 1926. 

Gm.DIE GoTTLIEB, 
Notarv Public ., 

of New Jersey. 
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New Jersey Court of Errors and Appeals 10 

Between 

VASSAR HoLDING Co., a 

corporation, 
Complainant-Appellant, 

and 

WILLIAM A. DuNLAP, et als., 
Defendants-A ppellees. 

On Bill, etc. 

On Appeal 
From Order 
Confirming 
Master's 
Report. 

BRIEF OF COMPLAINANT-APPELLANT. 

This is an appeal by c01nplainant-appellant from 
an order of the Chancellor sustaining and confirm-

20 

ing }laster's Report in a foreclosure suit. BO 

Facts. 

l. The bill in this case is filed to foreclose a 
mortgage given hy the defendants-appellees, Jo-
seph Chiera and Bessie Chiera., his wife, to Charles 
Zimmer, payable in two yea.rs from July 10, 1923, 
which rnortgage was given to secure the sum of 
$15,000 as set forth in paragraph 1 of the bill of 
cornplaint, and which mortgage is second and sub- 40 
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sequent to a building and loan n1ortgage in the 
sun1 of $50,000. The defendants-a.ppellees, Osborne 
& 1\1:arsellis Co., William A. Dunlap and Julia F. 
Dunlap, adn1it by their answer the execution of 
the bond and mortgage, but deny that the amount 
of indebtedness is $15,000 and state it is $12,000. 
(See State of the Case, pp. 2 to 14, inclusive.) 

2. Charles Zimmer, the mortgagee, by written 
assignment, bearing date Septen1ber 23, 1926, as-
signed said mortgage to the con1plainant -appel-
lant on or about October 6, 1926. (See State of 
the Case, pp. 93 to 94.) 

3. Prior to the execution and delivery of the as-
sjgnment of said bond and 1nortgage to the com-
plainant-appellant the mortgagors an<l the owner 
o-f the equity of redemption executed and delivered 
to complainant-appellant a written declaration of 
no set off under seal. ( See State of the Case, pp. 
97 and 98.) 

4. At the time of the delivery of the assignment 
from the said Charles Zimmer to complainant-ap-
pellant, complainant-appellant again made inquiry 
of I-Terman Waldman, who was the solicitor for 
the said Charles Zimmer, as to the amount due on 
said bond and mortgage and the complainant -ap-
pellant was then informed by the said I-Terman 
vYaldman that the full amount of $15,000, with 
interest fron1 July 10, 1925, was due on said mort-
gage. (See testjmony of I-Ioward F. I(irk, State 
of the Ca::-;e, pp. ;54 and 55, also testi1nony of Jo-. 
seph Goldring, State of the Case, p. 68.) 

5. Cornplainant-appellant relying on the estop-
pel certificate and on the information furnished to 
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it by the said Jiern1an vValdn1an, who was the 
solicitor for said Charles Zimmer, and .Joseph Chi-
era, one of the mortgagors, and on the declara-
tion of no set off under seal, delivered or caused 
to be <lelivered, its check to the said I-Ierman 
Waldman in the sum of $12,000 for the purchase 
of said bonct and 1nortgage. (See State of . the 
Case, pp. 41 1 42, and testimony of I-Ioward F. l(irk, 10 
secretary of the Vassar liolding Co., pp. 54, 55, 
65, 66 and 67, also testimony of 1\/[r. Goldring, 
president of con1plainant-appellant corporation, p. 
68.) 

6. On November 2, 1923, the mortgagors, Joseph 
Chiera and Bess·je Chiera, executed a n1ortgage 
to one Melanie , Dynner, as trustee, in the sum of 
$25,7] 7.10, wh"ich mortgage is subsequent to the 20 
mortgage held by con1plainant-appellant. 

7. On November 2, 1923, the said 1\i[ela.nie Dyn-
T1er, trustee, assjgned said n1ortgage to J. R. John-
son, which assignment is recor<led in Book 168 of 
A ssignrnents of Mortgages for Essex County, 
-pages 293-294. 

8. On lV[ay 21, 1924, ,Johan R . .Johnson assigned 
said mortgage to The Osborne & ~Iarsellis Co., 30 
which a~s-ig-nrnent is recor<led in Book 168 of As-
Ri /l'nrnents of Mortgages for Essex County, page 
294. 

. · 27, I q ]_ ?, 
9. On l\:~, .Joseph Chiera and Bessie 

Chiera, his wife, conveyed said mortgaged prem-
ises to one Teresa Calandra. 

10. On 1\1:ay 7, 1925, Teresa Calandra conveyed 
said pren1ise to Willian1 A. Dunlap. The deed 40 
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-fron1 Calandra to Dunlap recited that said con-
veyance was made subject to all liens and encun1-
brances and municipal liens. 

11. Two answers have been filed; one by the 
original mortgagors, Joseph Chiera and Bessie 
Chiera 1 his wife, and the owner of the equity of 
redemption ( see State of the Case, pp. 23 and 27), 
and the other by the defendants-appellees, Os~ 
borne & ~i{arsellis Co., William A. Dunlap and 
Julia F. Dunlap, his wife, who hold the legal title 
to said premises in trust for Teresa Calandra. 
( See State of the Case, p. 16.) 

12. The clefendant~ .atJ~d!e!l'%, tToseph Chjera, 
Bessie Chjera and Teresa Calandra, by their an-
swer, paragraph one, admit paragraph one of the 
bill of con1plaint, ,vhich paragraph alleges: That 
the said J osep,h Chiera and Bessie Chiera his wife ' ' were on .July 10, 1923, indebted to Charles Zim:.. 
mer in the sum of $15,000 and executed to him a 
bond _ of that date to secure that sum, payable on 
. July 10, 1925, with interest at the rate of six per 
centun1 per annum, payable half yearly from the 
date of tbe bond. Paragraph two of the bill of 
complaint, is also admitted by said defendants-
~peHeas, which paragraph alleges that to secure 
the payment of said bond the said Joseph Chiera 
and Bessie Chiera, his wife, executed to said 
Charles Zimmer a rnortg·age of even date with the 
bond; and thcrehy conveyed to him, in fee, the 
land thereinafter described on the express condi-
tjon that said conveyance should be void if pay-
ment should be ma<le accor<ling to the terrns of 
the bond, which mortgage, having been first duly 
acknowledged, and the certificate of acknowledge-
ment duly endorsed thereon was recorded in the 
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Register's Office of Essex County, in Book G 49 
of Mortgages, pages 49-51, on July 19, 1923. By 
their answer said defendants appQllQ@@ do not deny 
paragraph twenty-six of the bill of complaint 
(State of the Case, p . 13), whiC'h alleges that the 
principal sun1 of $15,000 with interest thereon 
from July 10, 1925, is due upon complainant-ap-
pellant 's hond and mortgage. In paragraph eight 
of their answer (State of the Gase, p. 26) defend-
ant-appellees say that the mortgages covering said 
prem1 cies should be in the following order 1n 
priority: 

1. Phoenix Building and Loan Association 
in the nominal -sum of $50,000. 

· 2. Vassar 1-l olding Co., complainant-appel-
lant, in the nominal sum of $15,000 ( which is 
the mortgage under foreclosure). 

3 . . Johnson Investment Corporation, in the 
nominal sum of $10,000 . 

] 3. rr1he defendantf:.;-appellees, Osborne & Mar-
sell is Co., William A. Dunlap and ,Julia F. Dunlap, 
by paragranh one of their answer (State of the 
Case, pp. 15 and J 6) admit paragraph one of the 
bill of ron1plaint, except as to the amount of the 
indebtedness which they allege was $12,000 and 
not $1 R,000. They also admit paragra.ph two of 
the bill of complaint by the second paragraph of 
the ir answer. The allegations of the answer of 
said defendants -appellees in which they attempt 
to attack the amount due on complainant-appel-
lant 's mortgage are as fo1lows: In paragraph oi1e 
of their answer they state: 
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'' They admit the allegation of paragraph 
one of the bill of complaint except as to the 
amount of the indebtedness which defendants 
allege was $12,000.00 and not $15,000.00. '' 

.And in paragraph nine of their answer they state: 

'' They deny the allegations of paragraph 
twenty-six, alleging that the principal amount 
due on the bond and mortgage is $12,000.00 
less any interest that may have been paid on 
the difference between $15,000.00 and $12,-
000.00 for the t-wo years, JuJy 10, 1923 to 
July 10, 1925, to wit, the sum of $360.00, leav-
ing a balanre of $11,640.00 and interest from 
.T uly 10, 1923. '' 

There being no dispute as to the priority of the 
co1nplainant-appellant 's mortgage the matter on 
February 28, 1927, ·was referred to John P. l\{an-
ni ng, Esquire, one of the Ma st ers of the Court 
of Chancery, by an interlocutory decree, to asrer-
tain and renort tbe ainount due to complainant-
appellant for principal and interest due upon its 
mortgage. (See State of the Case, op. 28 to 30.) 
The special master pursuant to said order heard 
the matter in controversy on the following days: 
N overn her 17, 1927, March 18, 1927, l\{arch 23, 
1927, l\farch 31, 1927, April 25, 1927; and on No-
vernher 17, 1927, he filed his report (see State of 
the Case, pp. 30 to 39) and on November 17, 1927, 
complainant-appellant filed exceptions to the 
master's report ( State of the Case, pp. 69 to 71), 
and on November 19, 1927, served upon the defend-
ants-appellees notice that said exceptions would 
be brought to a hearing before the Chancellor on 
November 29, 1927. (~ee State of the Case, p. 72.) 
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14. The Honorahle l\!Iaja Leon Berry informed 
the solicitor for con1plainant-appellant and the so-
licitor for the defendants-appellees that he had de-
cided to sustain the master's report by writing to 
said solicitors a letter stating the reasons for sus-
taining said master's report, which letter is set 
forth on pages 73 to 75 of the State of the Case. 

15. On .J anua.ry 30, 1928, the Chancellor advised 
an order that the master's report be ratified and 
confirmed according to the true tenor and n1eaning 
tliereof. Said order is set forth on pages 75 and 
76 of the State of the Case. 

ARGUMENT. 

POINT I. 

1. As the answer of the defendant-appellee, Os-
borne & l\farsellis Co., admits the execution of the 
mortgage as a security for the debt and both the 
bond and mortgage being instrun1ents under seal, 
th<~refore, the presumption is that the amount 
called for in said mortgage was due and owing 
fron1 the mortgagors to the mortg·agee at the time 
of the execution of said instru1nents. Both the 
bond and mortgage are under seal and the mort-
ga~e is set forth in the State of the Case, on pages 
84 to 91. 

2. Said defen<1ants-appellees have not pleaded 
any farts by thefr answer indicating the reason 
why the n1ortgage was made for $15,000.00 in-
stead of $12,000.00 as they claim that is the amount 
of indebtedness fron1 the mortgagors to the mort-
gagee at the tin1e of the execution of said bond 
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and n1ortgage. The ref ore, in the absence of any 
pleading of that character which would enable 
the complainant-appellant to prepare for tr·ial and 
meet the facts of said pleading, the complainant-
appellant has nothing to meet said issue when 
the matter is to be heard for final hearing. How-
ever, said defendants-appellees claim a partial 

10 failure of consideration. The burden of proof is 
npon them to establish the an1ount actually ad-
vanced. Therefore, the presun1ption of fact be-
ing that the sun1 mentioned in the mortgage · as 

, /the consideration is the actual amount secured. 
. .jaid defendants-appellees in order to prove that a 

different a1nount is due or was actually advanced 
nmst be very convincing. The defendants-appel-
lees have the burden of proof of this particular 

20 fact and they rely solely on the testimony of 
Charles Zin1mer, the mortgagee, and they pro-
duced him before the , master. (See State of the 
Case, pp. 46 to 49, pp. 51 to 52 and pp. 60 to 63.) 
On page 4 7 of the State of the Case line 30 he 

' ' testified he loaned Chiera $12,000.00, that is, he 
gave l\,fr. Lowy, his attorney, that amount and 
for that he received a bond and rnortgage of 
$15,000, which mortgage was for two years that 

. ' benig the same which was assigned to coinplain-
30 ant-appellant. On page 48 he states that for the 

$12,000.00 in two years later he was to receive 
$15,000.00. l-Ie later said he did not get the $12,-
000.00 and that he did not know anything about 
the transaction and that Philip Lowy, who at the 
time was dead, handled the ,vhole thing for him, 
:Mr. Lowy being his attorney. On page 52, he 
testified that he had given his attorney $12,000.00 
and djd not expect to give him any more for the 

40 $15,000.00 mortgage. On April 25, 1927, he was 
reca_lled and on page 60 of the State of the Case, 
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he testified that prior to the execution of the bond 
arni mortgage he met one of the n1ortgagors, :rvlr. 
Chiera. On page 60 of the State of the Case, lines 
30 to 40, he was asked: 

"If he had gjven i1r. Lowy $12,000.00 and 
how the difference was to be made up and his 
answer was 'I don't knovv anything about it. 
I always thought what.ever he done was rigl:t. 

. I don't know what he done.' '' 

On page 61 his men1ory is again very vague and 
he does not reme1nber how mueh interest he re- · 
c-Pived. Between lines 30 and 40 he states that 
the mortgage was made out for $12,000.00 and 
that l1e had $12,000.00 invested in the company. 
On page 62 he states he never received interest 
on $15,000.00 and the only interest he received 
,vas on $12,000.00. On page 63, between lines 10 
to 20, he again states that the only money that 
Lowy & Lowy had advanced on said bond and 
mortgage was $12,000.00. Zimmer has contradjcted 
himself before the master on a number of occa-
sions, for example: On March 23, 1927 (State 
of the Case, pp. 46 to 49, on p. 48, lines 20 to 40, 
and p. 49, line 10), his attention was called to an 
affidavit with his Rignature attached to jt in a 
('ertajn cause wherein he was the con1µlainant 
and rTarry B. 0 'Connell, Sheriff of Essex County, 
an<l Perdinand Calandra were defendants, docket 
60/ 253, and he admitted that the same was his 
sip:n~1ture, which nffidavit ·was sworn to on 11,eh•-
rnary 27, 1927, and whirh js set out in the State 
of the Case on pages 104 to 111. In said affidavit 
of said witness as set forth on pages 110 and 111, 
he swears, paragraph one on page 110, lines 20 
to 30, that he was the con1plainant and that he 
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had read the hill of con1plaint and said that the 
matters and things therein contained so far as they 
were within his knowledge were true. In para-
graph two he swears that on .July 10 1923 Jo-' ' seph Chiera and Bessie Chiera, his wife, mort-
gaged their lands to him for the sum of $15,000.00. 
In paragraph two of the hill of complaint, filed 
in said suit (State of the Case, p. 105, lines 10 to 
20), said defendant alleges that Joseph Chiera 
and Bessie Chiera, his wife, mortgaged the lands 
to the complainant-appellant to secure the sum of 
$15,000.00. On page 51 of the State of the Case, 
line 10, he adn1its that when he swore to said 
affidavit he was fa~iliar ·with the contents of 
said affidavit and that the same were true. He 
vYas later shown a, hill of complaint which was a 
file of the Court of Chancery, docket 60/ 413. That 
waR a suit ·wherein said ·witness was con1plainant 
and "\Villian1 A. Dunlap, et a.ls., were defendants, 
instituted on behalf of said ' witness on JVIarch 30 

' 1026, which suit was instituted by said witness to 
foreclose the mortgag0 which he later assigned to 
complainant-appellant, this being the mortgage 
which is the subject n1atter of this suit. The bill 
c;f complaint in Rai<l suit is set out in the State 
of the Case herein, on pages 99· to 103. On page 
51 of the State of the Case said ,;vitness was shown 
the affidavit attarhed to said bill of complaint, 
sworn to on March '27, 1927, and he was asked if 
that was hiR signature and he admitted that it was. 
He ,Yas asked whether prior to the siP·ninO' of said 0 :-, 

affidavit if he had read it and he said '' yes and 
whatever he said in said affidavit was true.'' On 
pa.ge 52 of the State of the Gase, he said he had 
read the bill of complaint also and all the state-
ments in said bill of complaint were true. On page 
52 of the State of the Case, between lines 10 to 20 

' 
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he stated, that although he had given his attor-
ney $12,000.00 and did not expect to give hi1n any 
more he had received interest on $15,000.00 for 

' two years and that he had received said money 
from Mr. Lowy 's office; that said interest: on $15,-
000.00 was paid to ._July 10, 1925. The material 
partR of said hill of complaint for the purpose of 
this case are the only parts printed in tbe State 
of the Case, ,vherein said ,vitness being the com-
plainant in that suit and vVilliam A. Dunlap, et 
als., were defendants, are set forth on pages 99 
to 103 of the State of the Case. In paragraph one, 
on page 99 ..4 the bill of complaint, alleges that 
on July 10, 1923, .Joseph Chiera and Bessie Chie_ra, 
his wife, ,vere indebted to the con1plainant (1nean-
jng the witness, Charles Zin1111er) in the sum of 
$15,000 .00 and that on that day executed to hin1 
to secure that sum a bond, which sum was pay-
able July 10, 1925, with interest at the rate of 
six per cenhun per annun1, and the bill of com-
plaint ( on p. 99 of the State of the Case) alleges 
that to sec.:ure the amount due on said bond Joseph 
Chiera and Bessie Chiera, his wife, executed a 
rnortg:::ige covering the premises vlhich are being 
foreclosed and whirh is the n1ortg·age for which 
the preRent proceedingR are hrouv;ht to foreclose. 
Parap:raph 31 of said bill of complaint recites that 
the whole amount of the nrinripal ·with interest 
thereon from .July 10, 1925, was clue upon com-
p]ainant 's (n1eaning the witness, Charles Zimmer) 
honrl an'l mortgage. On l\i[arch 27, 1927, again we 
liave the same witness swearing to an affidavit 
and filed jn the Court of Chancery, by paragraph 
one, ~et forth on page 102 of the State of the 
Case, that he had read the bill of con1plaint and 
that tbe rnatte1s and thinp;s therein <'.Ohtained 
\-Vere true so far as they were within his knowl--
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edge. In paragraph two of said affidavit, set 
forth on page 103, ljne 10, he sv,rears that on J"uly-
1n, 1923, .Joseph Chiera and Bes8i(~ Chier::1, his 
wifr, had 1:10rtgagecl the landi' <lescribec1 frt para-
graph three of the bill of compla"int, to hirn to 
secure the sum of $15,000.00. On page 60 of the 
State of the Ca3e, the same witness said he had 
seen Chiera, but, however, made no agreement 
wit]1 hin1 to loan him any money. At the top of 
page 61 he said he did not know whether he had 
received interest on $12,000.00 or $15,000.00. To-
·wards the botton1 of the page, he was asked the 
following questions: 

'',Vhat did you mean by the word 'prin-
cipal' and his answer was 'what was coming 
to him.' He was then asked 'what did you 
think was coming to you' and he answered 
$12,000.00. I have got $12,000.00 invested , in 
your company.'' 

On page 62, he says he never got interest fron1 
11r. Lowy on $15,000.00. l{e was then asked on 
page 63, lines 20 to 30, if he had received inter-
e~t only on $12,000.00 which would be $3G0.00 and 
w hei" her he was sure he did not get $450.00 he 
ans-wered ''that Mr. Ijowy got it.'' }Te was then 
shown a check purporting to he endorsecl by him 
aHd he aclrnitted that jt was his signature and he 
finally ended with "he did not remember what 
interest he actually got.'' 

3. "\ViJliam A. Dunlap, another witness produced 
by the complainant, who held the property jn 
trust for Miss Calandra, on pages 63 to 64 of the 
State of the Case, stated he paid $450.00 and that. 
was six _months' fr1terest on the mortgage which 
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was being foreclosed. I-Te was then shown a check 
on the Peoples National Bank, dated Aug11st 20, 
1925, pa.ya ble to the order of Charles zjn1rner and 
signed "\Villiam A. Dunlap, trustee, and he said he 
drew that check. On lines 20 to 30 he stated, that 
at that tin1e he held the property in trust for 
Teresa Calandra and that at that time he under-
stood the second mortgage, which was then under 
foreclosure, was for $15,000.00 and that the sum 
of $450.00 was six months' interest. 

4. The original mortgagors and the. equitable 
owner of the equity of redemption of the pre ,m-
ises during the foredosure filed an answer (State 
of the Case, pp. 23 to 27); and by paragraph oue 
of their ,answer they admit the first two para-
graphs of the bill of complaint. (See State of the 
Case, pp. 2 and 3.) In ,other words, the fact of in-
debtedness is admitted. The defendant-appellee, 
Joseph Chiera, was produced by the complainant-
appellant and on pages 41 to 43 of the State of 
the Case he te,stified that the mortgage was given 
t,o ,secure the sum of $15,000.00 On cross examina-
tion he also testified that he had executed an 
estoppel eertificate which stated there was $15,-
000.00 due on the ,mortgage; that Zimmer had paid 
him $15,000.00. Of course, the unfortunate part 
is that 1\1:r. Lowy died prior to the taking of said 
testimony. 

5. It is respectfully submitted that in view of 
the contradictions by the said Charles Zimmer in 
his testimony before the Special Master and in 
his affidavits that he filed in two other proceed-
ing·s for the purpose of foreclosing the identical 
mo-rt.gage which is now being foreclosed by the 
complainant-appellant, that the said defendant-
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H ppellee, Osborne & 1\1arsellis Co., and the other 
defendant did not sustain the burden of proof 
before the Special Master and their proof not 
being of a very convincing nature, as required 
of them, therefore, they have fiailed to prove the 
allegati,ons -of their answer and overcome the pre-
sumption in favor of the complainant-appellant 
a,s to the am,ount which is due on -sajd uond aud 
mortgiage by reason of both instruments be iug 
under seal. 

POINT II. 

1. Complainant-appellant prior to the taking· of 
th~ a•ssignment for said bond and mortgage took 
all reasonable precautions that a person could 

20 ~ave_ tadkenf utnhder ~h: c
1
:ircumstances, in that it 

inquire o e ong1na mortgagors as to the 
amount which was due and it obtained an estoppel 
certificate under seal (State of the Case, pp. 97 
and 98), which estoppel eertifica te reads as fol-
lows: 

30 

40 

ESrrOPPEL CERTIFICATE 

THE UNDERSIGNED, owning an interest 
in the premises 382-388 Bloomfield Avenue 

. ' 
Bloomfield, N. J., covered by mortgage for 
Fifteen Thousand ($15,000.00) ...................................... . 
Dollars, and intere ,st, dated Ju ly 10, 1923, and 
recorded July 19, 1923, in the ,office of the 
Register of the County of Essex in liher G 
49 of Section o.f Mortgages, · at page 
49-51, which mortgage is about to be assigned 
by Charles Zimmer, the holder to Vassar 
Ho1ding Co., a co1~poration of the State of 
New Jersey, hereby certifies, in consideration 
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of one dollar paid and to enable said assign-
ment t,o be made and accepted, that said mort-
gage, so to be a.s,signed, is a valid lien on 
said premises for the full amount of prin-
cipal and intere ,st due thereon, namely, Fif-
te1en Thousand ($15,000.00) ................................ -.......... . 
Dollars, with interest at six per cent., per 
annum from July 10, 1925, and that there 
are no defenses or off,sets to said mortgage, 
or to the bond which it secures. 

The undersigned further 0ertifies that all 
the other provisions -of said bond and mort-
gage are unm ,odified and in force. 

Dated the Thirtieth day of September, 1926. 

Witness: 

JOSEPH CHIERA 
BESSIE CHIERA 
T·ERESA CALANDRA 

GENN AHO LANDOLFO, 

Notary Public for New Jersey. 

(Seal) 

(L. S.) 
(L. S.) 
(L. S.) 
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State of New Jersey, ) 30 ~ss · County of Essex, S · · 

BE IT - REMEMBERED, That _on this 
Thirtieth day of September, in the year of 
-0ur Lord One Thousand Nine Hundred and 
Twenty-six, before me, the ,subscriber, A 
NOTARY PUBLIC OF NEW JER:SEY, per-
sonally appeared Joseph Chiera, B-essie Chi-
era and Teresa Calandra, who, I am sati ,sfied, 
are the grantors mentioned in the within In- 40 
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strument, to whom I first made known the 
contents thereof, and thereupon they ac-
knowledged that they signed, sealed and de-
livered the same as their voluntary act and 
deed, for the uses and purpose ,s therein ex-
pre ,ssed. 

GENNARO LANDOLFO, 
Notary Public of New Jersey. 

(Seal) 

Said estoppel certificate is ,signed by the original 
mortgagors and the equitable owner of the prem-
ises in question. It is respectfully submitted 
that the complainant-appellant was not compelled 
to go any further. The testimony of this phase 
of the caise is by Mr. H1oward F. Kirk, the secre-
tary •of the Vassar Holding Co., and Mr. Joseph 
Goldring, the President of the Va ,ssar I-Iolding 
Co. Mr. Kirk, on page 65 of the State of the 
Case, testified that prior to the assignment of 
the mortgage in question he made inquiries on 
behalf of the Vassar I-Iolding Uo., of one ,Joseph 
Chiera, one of the original mortg .ag,ors, and asked 
him how much was due on said bond and mortgage 
and he was told there wa,s $15,000.00. £-Ie inf orrned 
lVIr. Chiera that he de.sired an estoppel certificate 
to that effect; ~nd that he als ,o inquired of one 
lVJ.r. Waldman, v.1ho w,as Zimmer '•s attorney at 
the time, that the complainant-appellant was 
about to take the as ,signment of said mor1gnge 
and who was the solicitor of record for · the said 
Charles Zimmer, and he was informed by J\1r. 
Waldman that there was $15,000.00 due. On 
pages 66 and 67 of the State of the Case he, 
Mr. I(irk, who was the secretary of complainant, 
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teistified that "he did not deliver the check untjl 
after the estoppel certificate was deliver ,ed to 
him.'' 

2. An exa ,mination of the letter of the learned 
Vice Chancellor who decided the exceptions on 
the Master 'iS Report in this case, whicl1 letter is 
set forth in full on pages 73 to 75 of the State 
of the Case, and which is the basis f1or the order 
now being appealed by the complaiuant-appe1lant, 
discloses this situation as his reasons for arrjv-
ing at the conclusion sustaining the Master's Re-
port. The Vice Chancellor must have misunder-
stood the evidence which had been submitted be-: 
f,ore the Special Master by the complainant-ap-
pellant when he says the following: 

'' The other question is as to the effect of 
the estoppel certificate signed by the defend-
ants Chiara and Calandra on the rights of 
Osborn and lVIarsellis Company. The mort-
gage in which Osborn and Marsellis Company 
have an interest and by reason of which they 
a.re made parties defendant is dated N-ovem-
ber 2, 1923, and recorded N,ovember 20, 1923. 
The estoppel certificate is dated September 
30, 1926. This was four days after the as-
signment ,of the Zimmer mortgage to the com-
plainant and obviously the estoppel certificate 
was not relied upon by the assignee; but ir-
re ,spective of this fact, an estoppel certificate 

· €Xecuted by Chaiara and Calandra . ne,arly 
three years after the Osborn and Marsellis 
Company mortgage was placed on record, 
cannot prejudice their rights as mortgagee. 
The estoppel certificate may operate as a 
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waiver on the part of Chiar -e and Calandra 
to the defence of usury but it cannot take 
-away from Osborn and l\1Larsellis Company 
the rights which accrued to them under their 
mortgage upon its execution and recording.'' 

Therefore, it would appear that the learned Vice 
Chancellor had not carefully read the testimony 
,of Mr. I-Ioward lT. I(irk, secretary of the com-
plainant-appellant corporation, in that Mr. Kirk 
testified that he did not deliver the check until the 
estoppel certificate had been delivered to him as 
secretary of said corporation. 

3. Vice Chancellor Pitney in the ciase of Magie 
vs. Reynolds, 51 Eq., 113, on pages 116 and 117, 
laid down the following rule : 

'"The well-s ·ettled rule in this state, as well 
as in ,other equitable jurisdictions, is that a.n 
assignee of a bond and mortgage takes it 
subject to all the equitable defence ·s which the 
,original obligor-s and mortgagors have the-re-
to. This is so at law a.s well as in equity. 
It was so held at law in an achon on a bond, 
in Barrow v,s. Bispham, 6 I-Ialst., 131, after 
an elaborate consideration of the authorities. 
And the • same doctrine was held in equity 
by Chancellor Vroom, in Shannon vs. lVIar-
sellis, Saxt., 413. At page 424 the chancellor 
examines the authorities in England and New 
York, and guotes with approbation the lian:. 
g·uage of Chancellor Kent, in which ·he states 
that it is the duty of the a.ssignee to make· -inquiries of the o bligor or mortgag·or ar perm 
son owning the equity of red~mption before 
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taking an assignn1ent. of tbe bond aud roa:r:t.-
)ag~ And see the remarkis of the Lord 

Chancellor, in Matthew vs. vVallwyn, 4 Ves., 
118 ( a.t p. 127) . 

'' This ruling was followed in Jaques vs. 
Esler, 3 Gr. Ch., 461, by Chancellor Haines, 
and by Chancellor Gre -en in Woodruff vs. 
Depue, 1 lVlcUart., 168, and by Chancellor 
Zabriskie in Conover vs. Vanmater, 3 U. bJ. 
Gr., 481, and again, by the same judge, in 
Coursen vs. Canfield, 6 C. E. Gr., 92, and has 
never been questioned or doubted, and finally 
has the approval .of the court of errors and 
appe.a1s in Atwater vs. Underhill, '7 C. E. Gr.,. 
599 (.at p. 606). 

"The principle underlying thjs rule is that 
the mortgag ·e is a mere incident of the deht 
which it is intended to secure, and a def ern~ 
to the debt is a defence to the mortga~. If 
the mortgage is given to secure a negotiable 
promis ,sory note, and the note i::, negotiated 
for value in the ordinary way before matu-
rity, the holder will hold it and the mortgage 
free frorn all defence •s. 2 Jones l\tlort., ~ec. 
1487 ,and case.s there cited. But if the mort-

' gage io be given to secure •a 11011-uegotiable 
instrumenL, the assiguee takes ii subject to 
all defences to the bond or other i1rnLrurneut 
manifesting the indebtednm,s. 

'' In this aspect the assignment of a mort-
gage, through it assume, as it usually does, 
the form of a eonveyance of land, differs 
from an ordinary 0onvey 1ance in which the 
grantor for value takes the title free from 
all prior conveyance is and equities of which 
he has no actual or constructive notice. Car-
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penter vs. Longan, 16 Wall., 271 ( at p. 275) ; 
Matthew vs. Wallwyn, 4 Ves., 118 (at p. 129); 
Coote J\1ort., 301, et seq.'' 

That case was cited by the present Chancellor 
in Nixon vs. Haslett, 74 Eq., 789, affirmed in 75 
E., 302, ,on page 792, where he said as follows: 

"In Magie vs. Reynolds, 51 N. J. Eq. (6 
Dick.), 113, a mortgage was procured Lo be 
given by fraud and without any c.on.side·ra-
tion. It was as,signed for a consideration, 
and upon foreclosure under a cross-bill by 
the mortgag ~ors and owners ,of the equity of 
redemption to have it canceled, Vice-Chan-
cellor Pitney held that the complainant's bill 
should be dismissed as to them, and that they 
were entitled to have the bond and mortgage 
delivered up to be canceled. This upon the 
ground that the assignee of a mortgage takes 
the .s,ame subject to all defence,s which the 
mortgagor had to the debt which the mort-
gage was given to secure. He held, however, 
that it is the duty of ,a person about to take 
the assignrnent uf a bond and mortgage to· 
:fuquire of the obhgor and mortgagor as tQ 
ms liability there ·on. It will be remembered 

lhat this inquiry was made 1n the 0as-e at 
~ar, .and the defendant and mortgag·or g·ay~ 
~o the complainant a · declaration in writiI]lL 
that he had no charg ·e, claim, demand, p]e:11 
O.E, set-off up,on, for or against the mortgage. 
in any way or manner, the declaration oom- · 
mencing with the recital that the very mart=. 
~age in question was about to he assigned 
from the holder to the assiguep, who is th~ 
complainant, and notice of which assignm..§_nt 
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had been received by the m artgag;or Yl:b..o 
made the deelaration. To allow the defend-
ant's claim in the face -of his solemn dec.laxa-
tion in writing would be ta overthro :w the 
whole doctrine of eistoppel with refereuc 1e...±o 
llie .assignment of mortgages made after in-
quiry of the mortgagor or person owning the_ 
equity of redemption as to whether +be wnx:t- 10 

""ga_ge is dne so that the intending purchaser 
can safely take an assignment of it a.s a valid 
jnd existjng secmrit;v.., 

"In Woodruff vs. Morris Instiute for Sav-
ings, 34 N. J. Eq. (7 Stew.), 17 4, Vice-Chan-
eellor Van Fleet held: 'Where one person, 
by either words or conduct, induces another 
to believe that he may safely purchase cert 1ain 
property, or take a. eertain se,c,urity, and, sub-
sequently, relying on such representations, 
acquires the property or securj ty, the former 
will never be permitted, in a court of equity, 
to overthrow the title s,o acquired.' 

'' In M,agie v,s. Reynolds, ubi supra, Vice-
Chancellor Pitney ( 6 Dick., 116) remarked 
that Chancellor Vroom in Shannon vs. Mar-
sellis, 1 N. J. Eq. (1Sax.), 413 (1at p. 424), ex-
amined the authorities in Eng1and and New 
York and quoted with appr ,obation the lan-
guage of ChanceUor I{ent in whi,ch he stated 
that it is the duty of the as,signee to make 
inquiries of the obligor or mortgagor or per-
son owning the equity of redemption before 
taking an assignment of a bond and mort~ 
giage. He cites als ·o lVLatthew vs. Wiallwyn, 4 
Ves., 118, in which Lord Chancellor Lough-
bor ,ough observed (at p. 127): 'Pers ,ons most 
conversant in conveyancing hold it extren1ely 
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· unfit : and very r,ash, and a very indifferent 
security, to take an assignment of a mortgage 
without the privity of the mortgagor as to 
the sum really due; that in fawt it does hap-
pen that as,signments of mortgages are taken 
without calling upon the mortgag,or; * * * 
but no conveyancer of established practice 
would rec,omn1end it as a good title to take 
an assignment of a mortg,age without making 
the mortgagor a party, and being satisfied 
that the money was really due.' 

"It appears that this estoppel will arise 
not only where a certificate in writing that 
there are no defences or set-offs against the 
mortg,age is given, but even where oral 
statements are made to that effect (20 Am. 
& Eng. Encyc1. L. [2d ed.], 1042)." 

4. When the defendant-,appellee, Osborne & 
l\!Iarsellis Company, took their assignment of 1-.he 
mortgage which is subsequent to the present 
mortg,age they knew that c,omplainant-appellant 's 
mortgage was f.or $15,000.00 as comp]ainant-
appelLant 's mortgiage was alre 1ady on record. 
Their rights also were derived from morto·ao·e b O 

executed by Joseph Chie.ra and Bessie Chiera, his 
wife. If the original mortgagors and the owner 
of ~he equity of rede-mption are e,st,opped by their 
,a,cbons and statements both verbal and written 
as indic 1ated by the testimony of Mr. J(irk and 
the execution and delivery of the estoppel certi-
fi.rate, the defenda .nt-appellee, Osborne & Mar-
sellis Oompany, and the other defe~dant.s who 
question the amount due on complainant's mort-
gage, should not be permitted to que~tion the 
amount due on ,said mortgage. 
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. 5. In 0onclusion it is respectfully submitted 
that the order sustaining and confirming the 
l\!IaiSter 's Report should be set aside and vacated 
for the following reasons: 

1. That the defendant-a.ppellee, Osborne 
& Marsellis Company, and the other def end-
rant:s, ,cannot a.tta,ck the amount due on co1n-
plainant-appellant 's mortg 1age a.s they have 
not properly pleaded sufficient facts so that 
complainant-appellant would be acquainted 
with what it was to meet prior to ra he.a.ring. 

2. Tihat the defendants-appellee ,s, Osborne . 
& Mars •ellis Company, William A. Dunlap, 
Julia F. Dunlap and Johan R. Johnson, have 
not sustained the burden of proof by con-
vincing evidence to overcome the presump-
tion in favor of the complainant-appellant as 
to the amount due on complainant -appellant's 
bond and mortgage as both instruments are 
under se1al. 

3. That by reason ,of the e,stoppel certificate 
,and the actions of the original mortgagors 
,and the equitable owner of the property in 
question, they being estopped, therefore, the 
owner of a junior mortgage is als ,o estopped 
as the rule in this ease r should be the same 
as in a usury case where a juni ,or mortgagee 
is only permitted to set up a defence of usury 
when S1aid defence is set up with the consent 
or concurrence of the original mortgagors. 

!for the reasons above enumerated, it is re-
spectfully submitted that the order advised by the 
Chancellor sustaining and confirming the l\!Ias-
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ter 's Report should be reversed and set aside 
and that the Chancel1or he directed to .advise an 
order sust.aining complainant-appellant's excep-
tions to the M,aster ',s Report. 

Respectfully submitted, 

THOMAS BRUNETTO, 
Solicitor for and of Counsel 

with Complainant-Appellant. 

On.tin Ackerman, Inc., 14~ l,iherty Street, 'Phones-Rector 7257-8. 

2726 

N titt Jersey Q!nurt nf Errnrs anb Appeals 

Between 
VASSAR HOLDING Co., a corporation, 

Complainant-Appellant, 
and 

WILLIAM A. DUNLAP, et al., 
Defendant-Appellees. 

On Bill, &c. 
On Appeal 
Fron1 Order 
Confirming 
Master's 
Report. 

BRIEF FOR 
DEF ·ENDANT-APPELLEES. 

Fae-ts. 
The bill was filed in behalf of the Vassar Holding 

Co., the owner by assignment of a certain mortgage 
given by one ,Joseph Chiera to one Charles Zimmer, 
which mortgage was dated July 10, 1928, in the 
n?minal amount of $15,000.00. It was a second 
mortgage, subsequent to a Building & Loan mort-
gage in · the sum of $50,000.00. The mortgage was 

- placed through the office of Lowy & Lowy., Junioi-
to this n1ortgage, there was executed by the said 
Joseph Chiera a third n1ortgage for $25,717.10 to 
one Melanie Dynner, in trust for various creditors 
of Joseph Chiera, among whom was Johan R. ,John-
son. His interest in the third mortgage an1ounted 
to $9,690.93, and that interest he assigned to the 
Osborne & Marsellis Co. The Osborne & Ma.rsellis 
Co. is the real defendant-appellee. Mr. Dunlap, who 
is secretary of that company, being the record 
holder of the equity of redemption, in order that 
rents might be properly a pp lied, was afterwards a p-
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pointed in this cause receiver of rents. "\Vhen the 
foreclosure was begun., answer was filed in behalf 
of the Osborne & Marsellis Co. as printed in the 
Case on page 15, not disputing the priority of the 
n1ortgages, but alleging that $12,000.00 was the 
original indebtedness and not $15,000.00, and 
clailning in paragraph 9 of the answer that the true 
amount to be found due on the Vassar Holding Co.'s 
mortgage was $12,000.00, less the sum of $360.00, 
leaving a balance of $11,640.00, and interest from 
July 10, 1925, the $360.00 being interest that had 
been paid on the excess of $15,000.00 over $12,-
000.00, or $3,000.00, for two years. This defense 
was advanced, and it is clailned that the proofs sus-
tained it, because only $12,000.00 had been ad-
vanced on the mortgage. This was the Master's 
finding, except that he included insurance pre -
miums, to which no exception has been taken by 
either side. Exceptions were taken by the appel-
lant to the Master's report as found on pages 69, 70 
and 71 of the Case, on the ground that his :findings 
were "erroneous and contrary to law and the evi-
dence". Vice-Chancellor Berry, who heard the ar-
gument on the exceptions, confirmed the ~laster's 
report, and an appeal was taken on the grounds set 
forth in the petition of appeal, pages 77, 78, 79 and 
80 of the Case. 

By reference to the assignment to the complain-
ant-appellant, on pages ~3 and 94 of the On se, it 
will be seen that the usual warranty as to the 
amount due is conspicuous by its absence. It is to 
be noted that dellvery was taken by the complain-
ant-appellant for $12,000.00 by Howard F. Kirk, 
an officer of the co1nplainant corporation, and an 
expedenced counsellor-at-law, who admits, on page 
67 of the Case, line 20, that he noted that no such 
representation was made when he took the mort-
gage. 
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The defendant-appellees belie--ve that the 1\rfaster 
and Vice-Chancellor relied on certain features of 
the testin1ony in concluding that only $12,000.00 
had ever been advanced on the mortgage. These 
features are : 

1. The absence of any representation as to the 
amount due in the assignment already commented 
upon. 

2. Testimony of Chiera, page 42 of the Case, line 
38, that the only money due on the 1nortgage was 
that paid out by Mr. Lowy. Mr. Lowy died before 
the testilnony ,vas taken and did not testify, but 
there is in evidence, at page 20 of the Case, an affi-
davit by Mr. Zimn1er, which incorporates a state-
ment from Lowy & Lowy showing that onl3r $12, 
000.00 had ever been paid out on account of this 
mortgage ; that this was paid out in conjunction 
with $850.00 fr01n another account that belonged 
to Mr. Chiera. 

3. Mr. Chiera's statement, as testified to by Mr. 
Johnson at page 57 of the Case, line 29, that Mr: 
Chiera got only $12,000.00. 

4:. lVIr. Zimmer's testimony, page 47 of the Case, 
line 32, that $12,000.00 was what he gave Mr. Lowy 
( See also 1. 10 of p. 48; 1. 26 of p. 60 ; 1. 34 of p. 60; 
L 3G of p. 61, and Zimmer's reply to the Master on . 
p. 63 at 1. 20). 

It is true that the witness Zimn1er was not alto-
gether a satisfactory witness, but he was unshaken 
on this point. An attempt is made, in behalf of the 
appellant, to discredit him by his affidavits in pre-
vious litigation over this mortgage, found at page 
102 and page 110 of the Case. Both of these affi-
davits were in verification of bills of complaint filed. 
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The first one, found in part at page 99 of the Case, 
was a foreclosure bill to foreclose this mortgage, 
and recites in the :first paragraph, in the fonn pre-
scribed by the Rules of the Court of Chancery, that 
Chiera was indebted to Zimmer in the sum of $15,- ' 
000.00, and in the last paragraph of the bill that~~ 

,... full amo~nt was due. ,,. It is true that ~"!¾ did {! 

verify this in the conunon for111, being told, as he 
says, by his counsel to sign it. But there is no other 
statement in his affidavit which could possibly be 
construed as being untrue, the second paragrapli 
found at the top of page 103 of the Case being lit -
erally true, as the mortgage was to secure the sum 
of $15,000.00. The second affidavit contains the 
verification in common form, and the statement that 
the lands were mortgaged to secure the sum of $15,-
000.00, but the bill contains no statement in refer-
ence to the size of the mortgage, except that they 
were mortgaged to secure the sum of $15,000.00. 
Certainly there is nothing in either of these a:ffi- A 

davits to change the facts as testified to by ~1i@J 11ft, (~ 
Mr. Lowy's state1nent contained in Zin1mer s_.affi- · 
davit, and that Mr. Zimn1er only advanced $12,-
000.00, as testified to by him repeatedly. If 1\1:r. 
Zimm~r were the interested party in this suit, it 
1night he different, but as the appellees were not 
parties to those two suits, they are certainly not 
bound by this verification of Zirnmer's therein con-
tained. Neither is there any contradiction of this 
testimony by anyone. It should have been the 
easiest thing in the world for the complainant to 
have produced evidence before the Master of the dis-
burse1nent of the $15,000.00, but nowhere does the 
complainant-appellant make any pretence that more 
than $12,000.00 was ever advanced. 

The appellant's whole case is an attempt to get 
back $15,000.00 where $12,000.00 only had been ad-
vanced on the mortgage, by pleading an estoppel 
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certificate by Chiera, who, by the way, was not the 
owner of the equity of redemption at the time he 
made the estoppel certificate (see paragr·aph 1.5 of 
the bill of c01nplaint, p. 9 of the Case at 1. 22), the 
estoppel certificate being dated September 30, 1926, 
and the assignment being dated September 23, 1926, 
and by atten1pting to show that the appellees had no 
technical right to show the amount actually due on 
the mortgage. 

The complainant-appellant, in its notes of facts, 
has made some probably harmless misstatements. 
The date of the convey ance to Calandra, cited in 
para gra ph 9 of its brief on the facts, should be 
Au gust 27, 1923. The same paragraph of the bill, . 
;#14 found on page 9 of the Case, shows that this 
deed ,vas not recorded until February 11, 1924. 

In the latter part of paragraph 12 of the brief, 
:the affirmation is made that the appellees do not 
'deny paragraph 26 of the bill of complaint which 
all eges th at the principal sum of $15,000.00 is due. 
This is a,n ent ire untruth, and is corrected by the 
·statement in par agraph 13 of appellant's brief, cit-
ing paragr aph 9 of appellees' answer. 

Vi ce-Chan cellor Berr y, in his opinion in the form 
of a lett er filed in the cause, and printed in the 
Case at pa ge 73, in speaking of the estoppel certifi-
cate, seems to have missed the point that it was in 
time. It is true that the estoppel certificate was 
da te d sever al days afte r the date of the assignment 
of the Zimmer mortg age, but the evidence shows 
beyond dispute that the assignment was not deliv-
ered at the time of its date, but on October 6, 1926, 
after the execution of the estoppel certificate, and 
Mr. Kirk states. that he did not buy the mortgage 
until he had the estoppel certificate. 

Vice-Chancellor Berry's comment, however, did 
not deal with the estoppel certificate on this theory 
alone. See page 74 of the Case at line 20 and fol-
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loViring, where he states that the estoppel certificate 
could operate only as a waiver on the part of 
Chiera, but did not take away Osborne & ~1:arsellis 
Co.'s right which accrued to them under their mort-
gage upon its execution and recording. The estop-
pel certificate seems a little ridiculous, for Mr. 
Chiera had parted with the title two and one-half 
years before he made the estoppel certificate, and 
knew nothing about what had happened to the mort-
gage since. Mr. Dunlap had held the title for two 
years, and it was of 1\.1:r. Dunlap ·that inquiry should 
have been made. 

So far as the inquiry of Mr. Waldman, Th'Ir. Zin1-
mer's counsel, goes, that again is futile. No ans,ver 
on Mr. Waldman's part appears in the testimony. 
Even admitting that the testimony is true, and !-Ir. 
Waldman made a false statement, it is not binding 
on the appellees or the owner of the equity of re-
'demption. It is to be noted that at the very time of 

t 

making the inquiry, according to his o-wn te stimony 
1\-fr. Kirk paid $12,000.00 for the mortgage, and took 
an assignment Virhich he noticed went out of its 
way to avoid stating the mnount due. 

LAW. 

POINT I. 

The appellee has sustained the burden 
of proof as to the amount due by a pre-
ponderance of evidence. 

As it is noted under the argun1ent of the facts, 
there is no evidence introduced to contradict the 
fact that only $12,000.00 was ever advanced on the 
mortgage, while there certainly is evidence to show 
the facts. Counsel for complainant argues that 
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there is a presumption to be overcome. Whether or 
'not this is sound law, and whether or not the evi-
dence is sufficient to overcome the presumption, he 
should not avail himself of this argument, because 
his petition of appeal ( at page 77 of the Case) 
states no such ground for appeal. 

He also argues that there are no facts pleaded 
giving reasons why $12,000.00 was all that was due. 
It is pointed out that it was pleaded that only $12,-
000.00 was due. The facts which lie back of this 
were a matter of evidence, and it is submitted they 
were included in the proof. The defense does 
not prove, or attempt to prove, usury, but simply 
proves the fact that no more than $12 ,000.00 had 
ever been advanced. The Court of Chancery has 
already ruled on the validity of the answer on the 
n1otion to strike out, which was denied. (Seepage 
22 of the book.) No appeal was taken from that 
order. 

POINT II. 

The defense was a proper defense, 
available to the Osborne and Marsellis 
Co:mpany, j'unior encuinbrancer. 

The defense is perhaps analogous to the defense 
of usury. Testin1ony of Johan R. Johnson ( page 
45, lines 20 to 35) shows that he took his interest 
in the mortgage for carpenter work. It was not an 
investn1ent that he made, but security for n1oneys 
due him. He is not in the position of the purchaser 
of property ·who takes the property subject to exist-
ing n1ortgages, receiving an allowance for the face 
of those mortgages against the agreed purchase 
price. His assignee, The Osborne and Marsellis 
C01npany, is in the same position as he finds him-
self. Junior encumbrancers, such as the appellees, 
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are properly entitled to make any defense to a mort-
gage under foreclosure that exists. Certainly they 
are in this case, where the junior mortgage was 
taken as security for a debt. They are entitled to 
have their .security made as strong as the facts will 
permit; See Burke vs. Isquith Productions) Inc.) 
et al.) 98 N. J. Eq. 608, a comparatively recent deci-
sion by Vice-Chancellor Berry, which has not been 
upset, and which may be taken as stating the law. 
The Vice-Chancellor cites Truesdell vs. Dowden) 4 7 
N. J. Eq. 3!)6, whi ch says, on page 399: "If the 
defendant is a mortgagee, and not a purchaser, he 
has the same right to interpose the defense of usury 
that any other junior encumbrancer would have. 
The clause in his mortgage, expressly declaring that 
the mortgaged prem.ises were, when he took his 
mortgage, already subject to a prior mortgage, can-
not, according to any rule of equity or jurispru-
dence with which I an1 acquainted, be held to pre-
clude him from showing either that such prior mort-
gage is usurious or has been paid." 

There is no statement in our facts that there was 
any recital of prior mortgages in the mortgage of 
which aJ)pellees hold a part, but certainly a mort-
gage, although in the non1inal sum ·of $15:000.00, on 
which no more than $12,000.00 has ever been ad-
vanced, cannot be used for security for a debt larger 
than $12,000.00 and interest. 

This goes back to the early case of Brolasky vs. 
Miller, et al.) 9 N. J. Eq. 807, which · holds that 
defense of usury was available only to the mort-
gagor, or those in privity with hin1. . Of course 
the junior mortgagees are in privity with the mort-
gagor. In other words, they took part of his title. 

It is to be noted that these cases cited are really 
to the point that there was a proper defense for 
the appellees to make, and that it was made prop-
erly, a point which has been decided on the motion 
to strike out the answer eighteen months ago. 
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POINT III. 

The Master's report was a true, equit-
able and proper conclusion from the 
testiinony and facts, and the Court. of 
Chancery did, not err in con:6.rmi·ng -the 
same, and the said Cnurt should be 
a:IBrmed. 

Respectfully submitted, 

PHILIP GOODELL, 

Counsel for Defendant-Appellees. 

(a2867) 
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REPLY BRIEF OF COM'PLAINANT-
APPELLANT. 

1. As counsel for Osborne & Marsellis Co., one 
of the defendants-appellees, admits that the Os-
borne & Marsellis Co. is the real defendant-
appellee, therefore, . complainant-appeUant will 
discuss any of the rights that said defendant-
appellee ha,s in said premises in this reply brief. 

2. Mr. Goodell in his brief, page 3, paragraph 
2, refers to an affidavit of Mr. Zimmer, ,set forth 

20 
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on page twenty of the State of the Case·. The 
.affidavit in question was an affidavit :filed on a 40 
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motion to -strike out answer filed by the defendant-
appellee and in the name of the other defendants-
a ppellees, to wit, William A. Dunlap, Julia F. 
Dunlap and Johan R. Johnson. Of course the ' affidavit was no evidence as to the actual amount 
due on complainant-appellant's mortgage. How-
ever, at the hearing Mr. Zimmer testified that 
(State of the Gase, p. 62, lines 30 and 40) he 
did not know where the balance of $543.00 came 
from. However, the fact is, that Lowy paid out 
more than $12,000.00 according to that affidavit,, 
to wit, $12,850.00. Therefore, this witness does 
not know how much Lowy paid on complainant-
appellant's mortgage. 

3. Defendant -appellee, Osborne & Marsellis 
Co., produced a witness ,by the name of Malvern 
Hammil, who wa·s a bookkeeper in Mr. Lowy's 
offi.ce at the time of the transaction ( State of the 
Case, pp. 52 and 53), to corroborate Zimmer 's 
story that there was only $12,000.00 advanced. 
However, they failed to produce the books, which 
would have enlightened the special ma:Ster and 
would show the actual amount of money paid out 
by Lowy & Lowy on complainant-appellant's mort-
gage. Of course, we have the additional fact that 
Mr. Philip Lowy was dead at the time of the 
hearing and that Mr. Milton Lowy, a member of 
the ~aid firm of Lowy & Lowy, wa.s still alive, . 
and 1f defendant-a.ppellee were anxious to cor-
roborate Zimmer 's story they could have easily 
·served a subpoena. upon Mr. Lowy, as _surviving 
member of the firm of Lowy & Lowy, or as' exec-
utor of the estate of Philip Lowy, to produce 
the books of the partnership and in that way 
attempt to substantiate Zimmer 's story. 
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. 4. Counsel for defendants-appellees on page 4 
of his brief, lines 16 to 17, makes the allegation 
that there is no ·sta.tment in reference to the size 
of the mortgage in any of the bills of com.plaint 
exc:ept that the lands were mortgaged to secure 
the sum of $15,000.00. However, he overlooks the 
statement in paragraph 31 of the bill of complaint 
wherein Charles Zimmer was complainant and 
William A. Dunlap, et als., were defendants, 
which reads as follows: 

'' The whole amount of principal, with in-
terest thereon, from July 10, 1925, is due upon 
complainant's bond and mortgage.'' 

Therefore, if Charles Zimmer on March 27, 1926, 
swore that he read the hill of complaint and that 
the matters and things therein contained, so far 
as they were within his knowledge, were true, 
there is no question as to whether he knew on that 
day whether the principal sum of $15,000.00 was 
due or not. If that affidavit was true on that da.y 
that there was $15,000.00 ·due with interest from 
July 10, 1925, then when he testified before the 
master that he only advanced $12,000.00, then he 
-~ommitted perjury. However, if the story is that 
he was telling the truth before the master, then 
we say when he swore to the affidavit on March 
27, 1926, in which he stated there was $15,000.00 
due him with interest from July 10, 1925, if that 
fact were not true, then he committed perjury on 
March 27, 1926. 

5. For the above reasons Zimmer 's testimony 
is not reliable and in the absence of any corrobo ·-
ra tion it should not be sufficient to overthrow the 
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presumption in favor of the complainant-appel -
lant of the fact that both the bond and mort-
gage are under seal. 

6. Counsel for defendants-appellees mentions 
the fact that defendants-appellees were not parties 
to the two suits in quest.ion (State of the Case, 

10 p. 4) which had been instituted by Mr. Zimmer; 
but the fact is, that Dunlap was made party de-
fendant in said suits ( see State of the Case, p. 101, 
paragraphs 19a and 30). On page 102 of the State 
of the Case, the name of William A. Dunlap is 
mentioned, and as the bill is not printed in full; 
therefore, complainant-appellant cannot refer to 
this Court the ,particular paragraph wherein de-
fendant, William A. Dunlap, is mentioned as the 

20 record holder of the premises in question. How-
ever, on page 102 of the State of the Case, the affi-
davit attached to said .bill is entitled: "Charles 
Zimmer, Complainant, and Wm. A. Dunlap, et al., 
Defendant." In the last paragraph of defendants-
appellees' brief, at the .bottom of page 4 and top 
of page 5, they raise the question that complain-
ant-appellant's whole case is an attempt to get 
back $15,000.00 where $12,000.00 only had been 
advanced on the mortgage. However, the fact is 

30 that complainant-appellant purchased a mortgage 
of $15,000.00 for $12,000.00; it did not advance 
any money on account of any mortgage and it pur-
chased said mortgage upon the representation 
made by the original mortgagors and the owner 
of the equity of redemption that the whole amount 
was due and that there were no c.laims or set offs 

40 

· against said mortgage (see Estoppel Certificate, 
S. of C., pp. 97 and 98). 

fr 

7. Defendants-appellees at the top of page 5 
of their brief mention that the estoppel certificate 
was only signed by Chiera, but the fact is, that 
said estoppel certificate was signed by the original 
mortgagors and reresa Calandra, the equitable 
owner of redemption of said premises (see State 
of the Case, pp. 97 and 98). The fact is that Wil-
liam A. Dunlap, who is one of the defendants-
appellees, and who is one of the parties who filed 
the answer in question on August 20, 1925, as 
trustee for Teresa Calandra, paid interest on. 
$15,000.00 by drawing a check for $450.00, being 
six months' intere st on $15,000.00, to the order of 
Charles Zimmer, the main witness which defend-
ants-appellees rely, to overcome the presumption 
in favor of the complainant-appellant as to the 
amount due on said hond and mortgage. At the 
bottom of page 5 and top of page 6 of defendants-
a•ppellees' brief they raise the question that by 
Chiera signing an estoppel certificate he 0ould not 
take away the right of Osborne & Marsellis Co. 
which accrued to them under their mortgage upon 
its execution and recording. They then proceed 
by only mentioning Mr. Chiera: that Chiera had 
parted with the title and that inquiry should have 
been made of Dunlap, who held the title for two 
years. The facts are that Joseph Chiera and 
Bessie Chiera, being the original mortgagors, the 
bond and mortgage being to secure a certain 
amount, to wit, $15,000.00, therefore, if they had 
any defense to said debt they had a perfect right 
to waive it and it is none of Osborne & 11arsellis 
Co. 's business if they did not want to avail them-
·selves of that · defense. Dunlap's interest in the 
premises was as trustee for Teresa Calandra and 
Teresa Calandra having also executed said estop-
pel certificate, therefore, it was not ne-cessar y to 
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inquire of Dunlap because any defense that he 
could set up would have to be set up in behalf of 
Teresa Caland1·a, for whom he held the premises 
in question in trust. Of course, Dunlap, the 
trustee, had no other information at the time, . 
otherwise he would never have paid $450.00 for 
six months' interest on $15,000.00, which was the 

10 face of the mortgage. 

8. In point one of defendants-appellees' brief, 
_pages 6 and 7, the question is raised that there is 
no evidence introduced to contradict the fact that 
only $12,000.00 was ev_er advanced on the mort-
gage. The fact is just the opposite as Zimmer was 
the only witness produced by defendants-appel-
lees to contradict the amount shown by the bond 

'20 and mortgage. Complainant-appellant feels that 
his testimony has been greatly discredited and is 
of no value in proving the allegation of def end-
ants-appellees that only $12,000.00 was advanced. 

9. In point two of defendants-appellees' brief, 
pages 7 and 8, the question is raised that the de-
fense is perhaps analogous to the defense of usury, 
but it is respectfully submitted that if the inten-
tion of defendants-appellees was to raise the de-

30 fense of usury in the present suit they should not 
have waited until the matter got before the Vice 
Chancellor on Exception to the Master's Report 
to plead said defense. The defense of usury being 
a personal defense the mortgagors only, and th~ 
only ones who can plead same are they or: anyone 
with their consent or concurrencte. There is no 
plea -of usury filed hy the original mortgagors or 
the ·owner of the equity of redemption, nor is there 

•40 any-where in the record any evidence that the 

mortgagors have consented or concurred in the 
defendants-appellees availing themselves of said 
defense, in the case at bar. 

10. Defendants-a .ppellees cite the case of Trues-
dell vs. Dowden, 47 N. J. Eq., 396, and Brolasky 
vs. Miller, et al., 9 N. J. Eq., 807, as an authority 
for them. It is respectfully submitted that none 
of those cases apply to the case at bar. Truesdell 
vs. Dowden was a motion to strike out part of 
defendant ',s answer. The facts in that case were 
different from the case at bar. That case was an 
action to foreclose a mortgage. 

In that case the opinion recites that the orig-: 
inal n1ortgagor after the execution of said mort-
gage had conveyed . said premises subject to the 
mortgage in question. As far as the record went, 
Dowden, who was made a defendant, filed an an-
swer. I-Ie denied by his answer that the deed to 
him was what it purported to be, but said that 
it was only a mortgag~ and that he was hold-
ing the lands described in said deed as security 
for a dHbt that the grantor owed him and that 
upon payment of said debt he was to reconvey 
the land to his grantor. Vice Chancellor Van 
Fleet, on page 397, said: 

"If this averment is true, there can be no 
doubt that the deed is a mortgage, and that, 
if that fact shall be established on the final 
hearing, the court will be compelled to treat 
the defendant as a junior encumbrancer, and 
not as -the owner of the equity of redemption. 
The part of the answer just adverted to sets 
·up no defence; it is merely explanator.y, but 
this explanation is immediately followed by 
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a charge that the con1plainant 's n1ortgage is 
usurious, and this charge is succeeded by a 
particular statement of the usury. '' 

Therefore, that case is not an authority for de-
fendants-appellees as it appears that the defend-
ant was only a mortgagee and if the original 
n1ortgagor had given him a deed the presumption 
was that when he set up the defense of usury he 
was doing it with the consent and concurrence of 
the original mortgagor as up to that time the 
original mortgagor had not been ma.de a party 
to that suit and as Vice Chancellor Van Fleet 
said in that case, if the fact was that the defend-
ant was only a mortgagee, the original mortgagor 
was a necessary party and the suit could not pro-
ceed much further. 

11. The case of Brolasky vs. l\filler was a suit 
where the defense of usury was set up by the 
mortgagee who had a junior mortgage and who 
acquired title to the premises in question at a 
Sheriff's Sale and in that case if the defense of 
usury was permitted to be set up by him he was 
setting up same as the owner of the preinises and 
not as a junior mortgagee. That case was again 
followed in Pinell vs. Boyd, where Justice Dick-
son for this Court delivered the opinion reported 
in 33 Eq., page 600. In that case the case of 
Brolasky vs. Miller is cited as an authority. The 
case of Burke vs. Isquith Productions, Inc., et al., 
98 N. J. Eq., is also cited as an authority by the 
defendants-appellees. However, that case does 
not apply to the case at bar. In that case a bill 
was filed to foreclose a mortgage. A l\!l:r. Benja-
min Staw, who was the original n1ortgagor, and 
also the owner of a second mortgage was made 
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a party defendant. In that capacity he con-
tested the amount due on the mortgage. . A mo-
tion was made to strike out his answer. As conn-

. sel for defendants-appellees, on page 1 of his 
brief, under facts, states that Osborne & Mar-
sellis Co. · is the real · defendant-appellee, there-
fore, the Burke vs. Isquith Productions, Inc., case 
is not an authority for said defendants-appellees. 
·The same case is reported in 131 Atl., page 526. 
Counsel for' complainant-appellant is citing the 
opinion, · as reported in 131 At1., on page 527, 5th 
paragraph, where the learned Vice Chancellor 
laid down the rule that the defense of usury is 
personal to the debtor and that while he lives 
no other person can interpose it except with his 
consent and concurrence, citing 27 Ruling Oases 
Law, R. C. L., page 282, on page 283. 

DeWolf vs. Johnson, 10 Wheat., 367, 6 
L. Ed., 343. 

Def.endants-appellees do not state in the case 
at bar that they are setting up the defense of 
usury with the consent and ooncurrence of the 
original 1nortgagors. On page 529 of 131 Atl., 
second paragraph, the opinion states that: 

'·'Staw is now a defendant not only as 
.obligor on the bond, but also a.s mortgagor, 
and I am of the opinion that the defense of 
usury is available to him." 

The def endants-appellees do not appear in this 
case as original mortgagors nor do they appear 
to set up the defense, contesting the amount due 
on said mortgage with the consent or concurrence 
of the original mortgagors. 
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12. Defendants-appellees, under point one of 
their brief, pages 6 and 7, raise the question that 
complainant-appellant cannot raise the question 
of Iawj of the presumption of law in its favor 
as to the bond and mortgage being· under seal as 
no such ground of appeal is set forth in the pe-
tition of appeal. However, said point is covered 
by paragraphs one, four, five and six of the pe-
tition of appeal ( State of the Case, pp. 78 and 79). 

In the last paragraph, on pages 5 and top of 6, 
of defendants-appellees' brief, mention is ma.de 
about the estoppe1 certificate 

'' being ridiculous as Chiera had parted with 
the title two and one-half years before he 
made the estoppel certificate, and knew noth-
ing about what had happened to the mort-
gage since. '' 

The evidence is that the estoppel certificate was 
signed by both the original mortgagors and Miss 
Calandra for whom Dunlap held title in trust and 
there was no evidence before the Master that 
Chiera did not know what had occurred in the 
meantin1e. They also raise the point that the 
estoppel certificate was not executed and deliv-
ered until a short time prior to complainant-ap-
pellant purchasing the mortgage in question. 

It is immaterial when the estoppel certificate 
was executed as long as the assignee relied on the 
facts recited in its · estoprpel certificate before it 
took an assignment of the mortgage in question 
and paid the con~iderations the ref or. 

In conclusion the order sustaining and con-
firming the 1naster 's report should be reversed 
and set aside for the reasons that the same is 
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inequitable and contrary to law in that none of 
the cases cited by the defendants-appellees in 
their brief are authorities in point. In each in-
stance the · junior mortgagee appeared in a dual 
capacity or stood in their place as the original 
n10rtgagor and as the owner of the pren1ises in 
question. Under the cases and the rulings of this 
Court it appears that the only obligation upon 
,the assignee of a mortgage is that he inquire of 
the original mortgagors whether he has any de-
fenses to said n1ortgage, and in some of the cases 
they have gone a step further and have compelled 
the assignee to inquire of the owner of the equity 
-of redemption. In the case at bar Osborne & · 
Marsellis Co. and the other defendants-appellees 
stand only in the shoes of a junior mortgagee and 
complainant-appellant was not obliged to inquire 
uf then1 or get an estoppel certificate fron1 then1 
as to the an1ount due on the mortgage it was 
taking an assignment of, as long as it had ob-
tained an estoppel certificate from the original 
n1ortgagor and owner of equity of reden1ption. 

For the above reaiS.ons the order sustaining and 
(confirming the master's report should be set aside. 

TI-IOMAS BRUNETTO, 
Solicitor for and of Counsel 

with 'Complainant-Appellant. 

·(h1llo ·& A<1kerman, Tn-c., 142 Liberty Street, 'Phones-Rector 7257-8. 
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