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Notice of Appeal.
(Filed, February 16, 1928.)

IN CHANCERY OF NEW JERSEY.

]

Between :

Vassar Howping Co., a
Corporation, On Bill, &e.

Complawmant, \ __ -
Notice
and of Appeal.

Wirniam A. Duxvap, et als,
Defendants.

=

To Osborne & Marsellis Co., William A. Dunlap,
Julia F. Dunlap and Johan R. Johnson or
Philip Goodell, their Solicitor:

The complainant, Vassar Holding Co., a cor-
poration, hereby appeals from the order made in
the above entitled cause on the 30th day of Janu-
ary, 1928 and from the whole and every part
thereof, to the Court of Errors and Appeals in
the last resort in all causes.

Dated, February 14, 1928.

THOMAS BRUNETTO,
Solicitor for and of counsel with
complainant, Vassar Holding (Yo,
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Bill of Complaint.

I conceive there is good cause for appeal in the
above entitled cause. ;

THOMAS BRUNETTO,
Solicitor for and of counsel with
complainant, Vassar Holding Co.

The order in the above entitled matter was
made by the Chancellor on the advise of Vice-
(Chancellor Maja Leon Berry.

A true copy.
THOMAS BARBER,
Clerk.

Bill of Complaint.
(Filed, October 13, 1926.)
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

The complainant, Vassar Holding Co., a cor-
poration of the State of New Jersey, respectfully
shows that:

1. On July 10, 1923, Joseph Chiera and Bessie
Chiera, his wife, being indebted to Charles Zim-
mer in the sum of $15,000.00, executed to him a
bond of that date to secure that sum, payable on
July 10, 1925, with interest at the rate of six
per centum per annum, payable half yearly from

40 the date of the bond.

3
Bill of Complamnt.

2. To secure payment of the bond, said Joseph
Chiera and Bessie Chiera, his wife, executed to
said Charles Zimmer a mortgage of even date
with the bond; and thereby conveyed to him, in
fee, the land hereinafter described on the ex-
press condition that such conveyance should be
void if payment should be made according to the
terms of the bond, which mortgage, having been
first duly acknowledged, and the certificate of ac-
knowledgment duly endorsed thereon was re-
corded in the Register’s Office of Kssex County,
in Book G 49 of mortgages, pages 49-51, on July
19, 1923,

3. The mortgaged premises are described as
follows :

All that tract or parcel of land and prem-

ises, situate, lying, and being in the Town of
Bloomfield, in the County of Essex and State
of New Jersey.

BEGINNING at a point in the westerly
side of Bloomfield Avenue, said point being
distant northerly along same 177 feet from
its intersection with the northerly side of Hill
Street as said street and avenue are now mon-
umented, which point of beginning is in the
northerly line of land now belonging to Meta
Fissler, formerly of Peter Condiet; from
thence running along said westerly side of
Bloomfield Avenue north 21 degrees 34 min-
utes west 100 feet to the southerly line of
land now or formerly belonging to John W.
Schuchman ; thence along same south 68 de-
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Bill of Complaint.

grees 58 minutes west 263.32 feet to a corner
in said land; thence still along same and
line of land belonging to Kate A. Knapp south
21 degrees 34 minutes east 100 feet to afore-
said mentioned line of land now belonging
to Meta Fissler formerly Peter Condicts
thence along same north 68 degrees 58 min-
utes east 263.32 feet to the westerly line of
Bloomfield Avenue at the place of BIGIN-
NING.

The above deseription being made in accord-
ance with survey made by Ernest Baechlin, dated
September 9, 1921.

4. On September 23, 1926, said Charles Zimmer
by written assignment assigned said bond and
mortgage to complainant, which assignment hav-
ing first been duly acknowledged and the certificate
of acknowledgment duly endorsed thereon, was
recorded in the Register’s Office of Essex County
on October 7, 1926.

5. On October 24, 1923, Joseph Chiera and Bes-
sie Chiera, his wife, mortgaged said land to the
Phoenix Building and Loan Association of the
City of Newark, for $50,000, which mortgage was
on November 3, 1923, registered in the Register’s
Office of HKssex County in Book T 49 of Mort-
gages, on page 402,

6. On October 24, 1923, the said Charles Zim-
mer postponed the hen of his mortgage in favor
of the mortgage to the Phoenix Building and
Loan Association of the City of Newark, recorded

4)

Bill of Complaint.

in Book T 49, page 402, so that the aforesaid

morteage to the said Phoenix Building and Loan
Association would be a prior lien of record to
that of the said Charles Zimmer, which postpone-
ment is dated October 24, 1923, and was recorded
in the Essex County Register’s Office on Novem-
ber 13, 1923, in Book 75 of postponements for
said county, on page 231.

7. On November 2, 1923, Joseph Chiera and
Bessie Chiera, his wife, mortgaged a part of said
land to Melanie Dynner, Trustee, for $25,717.10,
which mortgage was on November 20, 1923, reg-
istered in the Register’s Office of Kssex County,
in Book F 30 of Mortgages, on page 27.

The premises so as aforesaid mortgaged to Me-
lanie Dynner are as follows:

All that tract or parcel of land and prem-
ises situate, lying and being in the town of
Bloomfield, in the County of Essex and State
of New Jersey. BEGINNING at a point in
the west side of Bloomfield Avenue, said point
being distant north along same 117 feet from
its intersection with the north side of Hill
Street, as said street and avenue are now
monumented, which point of beginning is in
the north line of land now belonging to Meto
Fissler, formerly of Peter Condict; thence
along said west side of Bloomfield Avenue
north 21 degrees 34 minutes west 100 feet to
the south line of land now or formerly be-
longing to John W. Sehuchman; thence along
same south 68 degrees 58 minutes west 100
feet; thence south 21 degrees 34 minutes east
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100 feet to the aforementioned land now be-
longing to Meto Fissler, formerly of Peter
Condict ; thence along same north 68 degrees

58 minutes east 100 feet to the west line of

Bloomfield Avenue at the BEGINNING.

8. On November 2, 1923, the said Melanie Dyn-
ner, Trustee, made a declaration of trust, which
declaration of trust was on November 14, 1924,
recorded in the Essex County Register’s Office in
Book 168 of assignments of mortgages for said
county, on page 293, and in and by which said
declaration of trust the said Melanie Dynner,
Trustee, declared that the said mortgage was
given to her for the purpose of securing and aid-
ing the completion of the building on the premises
deseribed in said mortgage, and to secure to the
several contractors and creditors, the amounts due
them for labor performed and materials furnished
in. the erection and completion of said building;
and further declared that Johan R. Johnson has
an interest in said mortgage held by the said
trustee, to the extent of $9,690.93, and that the
said trustee holds the legal title to said mortgage
in trust for the said Johan R. Johnson ‘‘to the
extent of the above sum and others.”’

9. Solicitor of the complainant has been in-
formed that some of the beneficiaries entitled to
the proceeds of the said mortgage are: Benjamin
Cohn, trading as Uptown Iron Works, Benjamin
Waulach, Aifonso D’Alessio, Daniel Kennedy, Al
fred J. Hoifman, Bernard Mindes, John E. Tal-
madge, Jr., Joseph Falcone and TLeonard E.
Cousins.

7
Bill of Complaint.

Because of the failure of the trustees to name
the beneficiaries having an interest in the said
mortgage, the said Charles Zimmer alleges that
he does not know the nature of the said trust;
neither does he know whether any or all of the
said alleged beneficiaries have any interest in the
said lands and premises, by virtue of the afore-
said morteage; neither has the said Charles Zim-
mer any knowledge as to whether there are any
other beneficiaries who might have an interest
in the said lands and premises by virtue of the
aforesaid mortegage; neither has he knowledge of
the amount, if any, that may be due to any or all
of the aforesaid or unnamed beneficiaries, or if
such interest exists or amount is owing, if the
same is held by or due to any or all of the afore-
said or unnamed beneficiaries in an individual or
representative capacity.

~Any interest which the said Melanie Dynner,
Trns‘fee, the above named beneficiaries, as well as
all unnamed beneficiaries have in said land is
subject to the lien of complainant’s mortgage.

10. By written assignment dated May 21, 1924,
Johan R. .Johnson assigned all his right, title and
interest in and to the aforesaid mortgage recorded
in Book F 50, page 27 unto The Oshorne & Mar-
sellis Co. as security for the indebtedness due
by the said Johan R. Johnson to the said Os-
borne & Marsellis Co., which assignment was re-
corded on November 14, 1924, in Book 168 of
Assignments for Hssex County, on page 294.

Any interest which the said Johan R. Johnson
and the Oshorne & Marsellis Co. have 1 said
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land is subject to the lien of complainant’s mort-

gage.

11. On December 10, 1923, Joseph Chiera and
Bessie Chiera, his wife, mortgaged the same land
as covered by the complainant’s mortgage to John-
son Investment Corporation, for $10,000., which
mortgage was on December 11, 1923, recorded in
the Register’s Office of Kssex County in Book H
50 of Mortgages, page 116.

Any interest which the said Johnson Investment
Corporation has in said land is subject to the lien
of complainant’s mortgage.

12. On August 15, 1923, A. J. Krohn & Sons,
Inc., a corporation, filed in the office of the Clerk
of the County of Kssex, a lien under the act
entitled ‘“An Aect to secure to Mechanics and
others payment for their labor and materials in
erecting any building and the supplements there-
to,”” against the said mortgaged premises and the
buildings thereon, as against Joseph Chiera and
Bessie Chiera, his wife, owners, and Nathan Salz-
man, Phoenix Building & Loan Association of
the City of Newark, Carl J. Duveneck and Charles
Zimmer, mortgagees, for the sum of $235.00, which
lien claim is recorded in Book 15 of lien claims, on
page 24.

Any interest which the said A. J. Krohn &
Sons, Ine., a corporation, has in said land is sub-
ject to the lien of complainant’s mortgage.

13. On June 30, 1924, Orange Screen Company,
a corporation, filed in the office of the Clerk of
the County of Kssex, a lien under the act entitled

9
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““An Act to secure to Mechanies and others pay-
ment for their labor and materials in erecting
any building and the supplements thereto,”’
against the said mortgaged premises, as against
Joseph Chiera, builder, and Theresa (Calandra,
owner, for the sum of $400, which lien claim 18
recorded in Book 15 of lien claims on page 466.

Any interest which the said Orange Screen Com-
pany, a corporation, has in said land is subject
to the lien of complainant’s mortgage.

14. On August 27, 1923, Joseph Chiera and Bes-
sie Chiera, his wife, conveyed the said mortgaged
premises by deed of that date to Theresa Ca-
landra, in fee, which deed was on February 11,
1924, recorded in the Essex County Register’s
Office in Book A 70 of Deeds, on page 128.

15. On May 7, 1925, Theresa (‘falandra, single,
conveyved said land by deed of that date to Wil-
liam A. Dunlap, in fee; which deed was on June
3, 1925, recorded in the Register’s Office of Hssex
County, in Book K 72 of Deeds, on page 297.

Said deed to the said William A. Dunlap was
a warranty deed and recites that the said convey-
ance was made subject to all liens and encum-
brances and municipal liens.

Any interest which the said William A. Dun-
lap has in said land is subject to the lien of com-
plainant’s mortgage.

15a. Said William A. Dunlap is married and
his wife’s name is Julia F. Dunlap.

Any claim or interest she may have by way of
inchoate right of dower, or otherwise, is subject
to complainant’s mortgage.
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16. On June 11, 1923, Peoples Investment & Re-
alty Co., a New Jersey corporation, recovered a
judgment in the Second District Court of the City
of .Nowark against Guiseppe Chiera and Tongf
(‘1'11.01'51, in the sum of $400 damages and $24 cos‘ré,
which judgment was on June 14, 1923, docketed in
the Hssex Common Pleas Court in Book 23 of

Docketed Judgments for Essex County, on
ik : Yy page
20,

17. On March 26, 1923, Philip Montano recov-
ered a judgment in the Second District Court of
the City of Newark against Guiseppe Chiera and
Tony Chiera in the sum of $100 damages and $9
costs, which judgment was on June 14, 1923, dock-
eted in the Kssex Common Pleas Court in Book
23 of Docketed Judgments for said County, on
page 270. g

18. \()n July 18, 1923, Peoples Investment & Re-
alty Company recovered a judgment in the East
()ra.ng‘e Distriet Court of the City of East Orange
against Guiseppe Chiera and Tony Chiera in 1’11@
sum of $200 damages and $14.50 costs, which jude-
ment was on July 19, 1923, docketed in the Esse\
(ﬁnmmon Pleas Court in Book 23 of docketed
Judgments for said county, on page 3009.

19. On September 20, 1924, and September 22
1924, Peoples Investment & Realty Co., a NO“:
.Im"se; (‘01‘])01';1;'1011, and Philip Montano, caused
executions on the aforesaid three jude S
be issued out of the Kssex (‘o,mm(:)nJlllf}:an,iel(]f:lnff
directed to the Sheriff of the County of Essex,
and in and by which executions the said Sheriﬂ;

Tk
Bill of Complant.

of the County of Essex was commanded to make
the sum of damages and costs due on the afore-
said three judgments out of the goods and chat-
tels of the said Guiseppe Chiera and Tony Chiera;
and if sufficient goods and chattels of the said
Guiseppe Chiera and Tony Chiera could not be
found whereof to make the same, then the said
Sheriff was commanded to make the aforesaid
damages and costs of the lands, tenements, hered-
itaments and real estate, whereof the said de-
fendants, Guiseppe Chiera and Tony Chiera were
seized on June 14, 1923, and June 14, 1924, and
July 19, 1924, or at any time afterwards in whoso-
ever hands the same may be.

90. On December 6, 1924, the Peoples Invest-
ment & Realty Co., a New Jersey corporation,
assiened said Judgment to Ferdinando Calandra,
which assienment was recorded in the (Olerk’s Of-
fice of HWssex County on October 7, 1926.

91. On December 4, 1924, the said Philip Mon-
tano assiened said judgment to Ferdinando Ca-
landra, which assignment was recorded in the
(lerk’s Office of Fssex County on October 7, 1926.

99 On October 6, 1926, the said Ferdinando
Calandra postponed the lien of his judgments in
favor of the morteage to Charles Zimmer so that
the aforesaid morteage of the said Charles Zim-
mer would be a prior lien of record to that of
the judgments held by the sald Ferdinando Ca-
landra, which postponement was recorded October
1, 1926.
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Any interest which the said Ferdinando Ca-
landra has in said land is subject to the lien of
complainant’s mortgage.

23. The mortgage also contained an agreement
that the mortgagors, their heirs and assigns, would
keep the buildings on the mortgaged premises in-
sured against loss or damage by fire in a sum
and by insurers satisfactory to the mortgagee,
and would assign the policy of insurance to the
mortgagee, his representatives or assigns, and in
default of so doing that the mortgagee, his repre-
sentatives or assigns, should be entitled to effect
such insurance, and the premiums paid for the
same by the mortgagee, or his assigns, with in-
terest at six per centum per annum, should be a
lien on said land added to the amount of the
mortgage debt and secured by the mortgage.

24. Said mortgagors failed to keep the buildings
on said land insured against loss or damage by
fire in sufficient sum; and on October 8, 1926, com-
plainant caused the same to be insured in the Han-
over Insurance Company in the sum of $17,000.00
for one year, and paid the sum of $193.80 for in-
surance premium thereon; which sum, with in-
terest at the rate of six per centum per annum,
is a lien on said premises added to the amount of
the mortgage debt and secured by complainant’s
mortgage, and is prior to the lien of any of the
defendants.

25. Said Joseph Chiera and Bessie Chiera, his
wife, Theresa Calandra and William A. Dunlap,
or one of them, have always been in possession
of the mortgaged premises.

13
Bill of Complaint.

26. The principal sum of $15,000.00 with inter-
est thereon, from July 10, 1925, is due upon com-
plainant’s bond and mortgage.

(Complainant is without adequate remedy in the
courts of law and therefore prays:

1. That Wm. A. Dunlap, Julia F. Dunlap, Me-
lanie Dynner, Trustee, John R. Johnson, Osborne
& Marsellis Co., Benjamin Cohn, trading as Up-
town Iron Works, Benjamin Wulach, Alfonso
D’Alessio, Daniel Kennedy, Alfred J. Hoffman,
Bernard Mindes, John K. Talmadge, Jr., Joseph
Falcone and Leonard K. Cousins, Johnson Invest-
ment Corporation, Aaron J. Krohn, A. J. Krohn &
Sons, Inec., Orange Sereen Company, L. & L. Hold-
ing Company and Ferdinando ("alandra, who are
the defendants in this suit, may answer the bill
of complaint, and each statement therein made.

2. That an account may be taken of the amount
due on complainant’s mortgage.

3. That the defendants, or one of them, may be
decreed to pay complainant the amount so found
due, with inferest and costs, by a short day, to
be appointed by this Court; and that in default of
such payment, they, and each of them, be debarred
and foreclosed of all equity of redemption in said
lands; or

4. That a decree may be made for the sale of the
mortgaged premises to raise and pay to the com-
plainant the amount so found due on its mortgage,
with interest and costs.
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5. That a writ of subpoena may issue com-
manding the said defendants to answer this bill
of complainant and to abide by such decree as
this court mmay make in the premises.

THOMAS BRUNETTO,
Solicitor for and of Counsel
with Complainant.

Amendment to Bill of Complaint.

(Filed, November 24, 1926.)
IN CHANCERY OF NEW JERSEY.

~

20 Between:

TAS : ‘

Vassar Hovuping C?., a corp., Ot TER I o
Complamant,

~Amendment

and to Bill of

Wirriam A. Dunvap, et als., Complaint.

Defendants.

J )

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

The bill of complaint in the above entitled mat-
ter is amended by adding to paragraph one of the
prayer for relief in the bill of complaint, page
nine, the following:

““Theresa Calandra, Joseph Chiera and
Bessie Chiera, as party defendants.’’

THOS. BRUNETTO,

Solicitor of Complainant.

15
Answer.
(Filed, November 26, 1926.)
IN CHANCERY OF NEW JERSEY.
]

Between :

Vassar Horping Co., a
Corporation, :
Complarmant, On Bill, &e.

Answer.
and

Wirriam A. Duxrap, et als,,
' Defendants.

)

The answer of Osborne & Marsellis Company,
a corporaticn, with its principal place of business
at No. 272 Bellevue Avenue, Upper Montelair,
New Jersey, and of William R. Dunlap and Julia
F. Dunlap, residing at No. 20 Wellesley Road,
Upper Montclair, New Jersey, respectfully shows
that:

1. They admit the allegations of paragraph 1
of the bill of complaint, except as to the amount
of the indebtedness which defendants allege was

$12,000.00 and not $15,000.00

They admit the allegations of paragraph 2,
8,6, 0 and 8 .

2.
3, 4

)y 9

3. They have no knowledge as to the truth or
falsity of the allegations of paragraph 9.

40
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4. They admit the allegations of paragraph 10
and 11.

5. They have no knowledge as to the truth or
falsity of the allegations of paragraphs 12, 13
and 14.

6. They admit the allegations of paragraphs 15
and 15a.

7. They have no knowledge of the truth or fals-
ity of the allegations of paragraphs 16, 17, 18, 19,
20, 21, 22, 23 and 24, and leave the complainant
to its proof.

8. They admit the allegations of paragraph 25.

9. They deny the allegations of paragraph 26,
alleging that the principal amount due on the bond
and mortgage is $12,000.00 less any interest that
may have been paid on the difference between
$15,000.00 and $12,000.00 for the two years, July
10, 1923, to July 10, 1925, to wit, the sum of $360.00
leaving a balance of $11,640.00 and interest from
July 10, 1925.

| PHILIP GOODELL,
Solicitor for Defendants.

I hereby consent to the above answer being filed
as of time.
THOS. BRUNETTO,

Solicitor for Complainant.

17

Notice to Strike Out Paragraphs 1 and 9
of Answer.

(Filed, December 16, 1926.)

IN CHANCERY OF NEW JERSEY.

g
Between:

Vassar Howrping Co., a On Bill, &e.

Corporation, Notice to
Cemplaimant, | Strike Out
Paragraphs
and 1 and 9 of
Answer.
WitLiam A. Duxuap, et als,
Defendants.

J

To Osborne Marsellis Company, a corporation,
William A. Dunlap and Juliet F. Dunlap, de-

fendants.

Sirs and Madam:

PLEASE TAKE NOTICE, that on Tuesday,
December 14th, 1926, at ten o’clock in the fore-
noon, or as soon thereafter as counsel may be
heard, at Chancery Chambers, 1060 Broad Street,
Newark, N. J., T will apply to the Chancellor for
an order striking out paragraphs one and nine
of the answer filed by the above named defend-
ants in the above entitled cause upon the follow-
ing grounds:

a. That paragraph one of said answer is
sham,
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Notice to Strike Out Paragraphs 1 and 9 of
Answer.

b. That paragraph one of said answer is
frivolous.

c. That paragraph nine in said answer is

10 sham.

d. That paragraph nine in said answer is
frivolous. a

That in support of said application I will read
to the Court the affidavit of Joseph Goldring,
copy of which affidavit is annexed hereto, and
made part hereof.

20  Dated, December 3, 1926.

THOMAS BRUNETTO,
Solicitor for Complainant.

19
Affidavit.
(Filed, December 16, 1926.)

IN CHANCERY OF NEW JERSEY.
!

Between:

Vassar Horpixag Co., a
Corporation,

Complamant, On Bill, &e.

Affidavit.
and

Wirriam A. Duxrap, et als.,
Defendants.

J :

Joseph Goldring, being duly sworn according
to law, upon his oath deposes and says:

I am the President of the Vassar Holding Co.,
the complainant in the above entitled case. That
there is due to said complainant upon said bond
and mortgage the sum of $15,000.00, with inter-
est from July 10, 1925.

JOSEPH GOLDRING. 30

Sworn and subseribed to before me
this 3rd day of December, 1926.

Erixor M. Ly~cH,
A Notary Public
of New Jersey.
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Affidavit.

IN CHANCERY OF NEW JERSEY.

=

Between:

Vassar Horpixg Co., a
corporation,
Complainant,

On Bill, &e.
O et

and

Wirtriam A. Duxvap, et als,
Defendants.

State of New Jersey, |
County of HEssex, (™

Charles Zimmer, of full age, being duly sworn
according to law, upon his oath deposes and says,
that he is the Charles Zimmer who formerly
owned a mortgage, dated July 10, 1923, made by
Joseph Chiera and Bessie Chiera, his wife, in the
nominal sum of $15,000.00, same being the mort-
gage under foreclosure in the above entitled
cause; that he i1s the Charles Zimmer who after-
wards assigned said mortgage to the Vassar

Holding Co.; deponent says that the most that

he advanced on the said mortgage in the way of
money or value was $12,000.00; that he paid this
money to his attorneys, Lowy & Lowy, for dis-
bursements; that he is advised by Lowy & Lowy
that the money was disbursed as follows:

To the $12,000.00 was added $306.50 due Joseph
(C'hiera and Bessie Chiera from Lowy & Lowy on

21
Affidavit.

another account, and $543.50 due them from a
third account, making a total of $12,850.00, dis-
bursed as follows:

1923
July 18, To Johan R. Johnson, $2,000.00
“ L. E. Cousins, 000.00
““ Lowy & Lowy for services, 50.00
‘¢ paying off Duveneck
mortgage, 10,300.00

$12,850.00

Deponent says that he never paid any more money

to Joseph Chiera, except the money that he paid

to Messrs. Lowy & Lowy.
CHARLES ZIMMER.

Subsecribed and sworn to this
13th day of December, 1926.

Before me,
MarvErny HamEL,
Notary Public of
New Jersey.

A true copy.
Tromas Barses,

Olerk.

10
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Order Denying Motion to Strike Out.
(Filed, December 16, 1926.)
IN CHANCERY OF NEW JERSEY.

Between :

'Vassar Howping Co., a
Corporation :

! S il O B e
Complainant, B

Order Deny-
and ing Motion to

Wirriam A. Dunvap, et als., Sl G

Defendants.

20 This matter being opened to the court by

<Y Thomas Brunetto, solicitor of the complainant
Vassar Holding Co., in the presence of Philip
(Goodell, solicitor for the Osborne & Marsellis
Company and William A. Dunlap, and on argu-
ments being heard; and it appearing that the de-
fense interposed by the Osborne & Marsellis Com-
pany is, subject to the proof of the facts therein
alleged on the hearing, a good defense:

It 1s on this 16th day of December, nineteen
hundred and twenty-six, hereby ORDERED that
the motion of the complainant, that the answer
of the Osborne & Marsellis Company be stricken
out, be and hereby is denied, with costs.

Respectfully advised,

JOHN H. BACKES,
V. C.

A true copy. E. R. WALKER,
40 TrHoMAs BARBER, D1
Clerk.

')
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Answer and Counterclaim of Joseph Chiera and
Bessie Chiera, his wife, and Theresa Calandra.

(Filed, February 15, 1927.)

IN CHANCERY OF NEW JERSEY.

N\

Between: On Bill, &e.

Vassar Howping Co., a corp., Answer and
Complainant, | Counterclaim of

- Joseph Chiera and

and Bessie Chiera, his

wife, and Theresa

Wrirtam A. Dunvoap, et als,, o

Defendants.

J

The answer of the defendants, Joseph Chiera
and Bessie Chiera, his wife, and Theresa Ca-
landra.

These defendants, Joseph Chiera and Bessie
Chiera, his wife, the real owners of the equity of
redemption, and Theresa Calandra, their trustee,
answering the bill of complaint, say that:

1. Paragraphs one to six inclusive are admitted.

2. These defendants admit that part of para-
graph seven which states that Joseph Chiera and
Bessie Chiera, his wife, executed a mortgage on
November 2, 1923, to Melanie Dynner as trustee.
These defendants further answering said para-
graph say that the said mortgage was executed
by them to the said Melanie Dynner, trustee,
and delivered to Philip Lowy, who was to hold
same in escrow and not to record same until di-
rected to do so by the defendants, Joseph Chiera
and Bessie Chiera, his wife. The said mortgage

40
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Answer and Counterclaim of Joseph Chiera and
Bessie Chiera, His Wife, and Theresa Calandra.

was executed and delivered by the said Joseph
Chiera and Bessie Chiera, his wife, upon the ex-
press agreement with the several contractors and
persons for whose benefit said mortgage was ex-
ecuted, that they would extend credit and ma-
terial and labor for the purpose of completing the
building which was then in the course of con-
struction upon the lands described in the bill of
complaint, that the trustee was not to record
said mortgage until advised by defendants Jo-
seph Chiera and Bessie Chiera, his wife. The
sald mortgage was recorded November 20, 1923,
contrary to the agreement which the said de-
fendants, Joseph Chiera and Bessie Chiera, his
wife, and the said trustee entered into. All of
the persons for whose benefit said mortgage was
executed by the said Joseph Chiera and Bessie
Chiera, his wife, have failed to carry out their
part of the agreement, although often requested
to do so by the said Joseph Chiera and Bessie
Chiera, his wife.

5. Paragraph eight of the bill of complaint is

admitted with the exception of the allegation
““That Johan R. Johnson has an interest in said
mortgage held by the said trustee, to the extent
of $9,690.93, and that the said trustee holds the
legal title to said mortgage in trust for the said
Johan R. Johnson to the extent of the above sum
and others.”” As to that the defendants denv.
These defendants further answering said a]leg';l—-
tion say that the mortgage to the sdid Melanie
Dynner is void for the want of consideration.

25

Answer and Counterclaim of Joseph Chiera and
Bessie Chiera, His Wife, and Theresa Calandra.

4. As to paragraph nine defendants say that
there are no moneys due to the supposed bene-
ficiaries mentioned in said mortgage.

5. Defendants admit paragraphs ten, eleven,
twelve, thirteen, fourteen, fifteen, sixteen, seven-
teen, eighteen, nineteen, twenty, twenty-one, twen-
ty-two, twenty-three, twenty-four and twenty-five.

6. The defendants were compelled to expend
large sums of money to supply new material, new
labor for work which was Improperly done by
the beneficiaries of the said mortgage of which
Melanie Dynner was the trustee. These defend-
ants further answering the allegations of the hill
of complaint relating to the said mortgage to Me-
lanie Dynner as trustee say ‘‘that by reason of
the failure of the persons for whose benefit said
mortgage was given to complete their contracts
with these defendants to supply proper labor and
material for the completion of said building, these
defendants were compelled to expend large sums
of money to complete the work, labor and fur-
nish the material which should have been fur-
nished by said beneficiaries.”’ Said sums of money
were derived from and paid out of the proceeds
of a mortgage which the defendants, Joseph Chi-
era and Bessie Chiera, his wife, executed to the
Johnson Investment Corporation, on December
10th, 1923, nominally in the sum of $10,000.00.

7. That the said mortgage given to the said
Melanie Dynner as trustee is null and void and
not alien upon the premises described in the bill
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Answer and Counterclaim of Joseph Chiera and
Bessie Chiera, His Wife, and Theresa Calandra.

of complaint, as the persons for whose benefit said
mortgage was given, failed to furnish the consid.
eration which said mortgage was given for.

8. These defendants further answering said hill
of complaint say that the mortgages covering
said premises should be in the following order
of priority:

1. Phoenix Buildine and Loan Association
in the nominal sum of $50,000.00.

2. Vassar Holding Co. , complainant, in the
nominal sum of $15,000. 00

. Johnson Investment Corporation, in the
nommal sum of $10,000.00.

9. The mortgage of said Melanie Dynner is
not a lien for the reason that all the persons for
whose benefit said morte gage was given failed to
carry out their contraots with these defendants,
and said mortgage was delivered to the said
trustee con‘[rmy to defendants’ agreement with
the trustee.

COUNTERCLAIM.

By way of counterclaim against Melanie Dyn-
ner, trustee, these defendants repeat the alleca-
hom set forth in paragraphs one to eight, inclu-

sive, in their answer and pray that:

1. That said Melanie Dynner, trustee, may an-
swer this counterclaim.

o7

Answer and Counterclarm of Joseph Chiera and
Bessie Chiera, His Wife, and Theresa Calandra.

That the bond and mortgage executed by ﬂ?e
defendants, Joseph Chiera and Bessie Chiera,.hls
wife, be declared not a lien upon the premises
des‘c:,ribed in the bill of complaint and void and of
no affect.

3. That the said Melanie Dynner, trustee, be
decreed that she cancel the said mortgage of rec-
ord and deliver the bond and mortgage to said
defendants, Joseph Chiera and Bessie Chiera, his
wife, and that the assignments of a part of said
mortgage to Johan R. Johnson and from Johan
R. Johnson to Osborne & Marsellis Co., be de-
clared null and void and of no affect.

CHAS. S. SMITH,
Solicitor of Defendants, Jo-
seph Chiera, Bessie Chi-
era and Theresa Calandra.
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Interlocutory Decree.

(Filed, February 28th, 1927.)

IN CHANCERY OF NEW JERSEY.

Between:

Vassar Horping Co., a
Corporation, On Bill, &e.
Gaff2d
Compl’t, Interlocutory
ond Decree,

Wirtniam A. Dunvap, et als.,
Def’ts.

This cause being opened to the Court by
Thomas Brunetto, of counsel with the complain-
ant, and it appearing that process of subpoena for
the appearance of the defendant hath been duly
issued and returned served upon William A. Dun-
lap, Julia F. Dunlap, Melanie Dynner, Trustee,
Johan R. Johnson, Osbhorne & Marsellis Co., Ben-
Jamin Cohn, trading as Uptown Iron Works, Al-
fonso D’Alessio, Daniel Kennedy, Alfred J. Hoff-
man, Bernard Mindes, John E. Talmadge, Jr., Jo-
seph Falcone and Leonard E. Cousins, Johnson
Investment Corporation, Aaron J. Krohn, A. J.
Krohn & Sons, Ine., Orange Scereen Company, L.
& L. Holding Company, Ferdinando Calandra,
Theresa (falandra, Joseph Chiera and Bessie Chi-
era, Melanie Goodman (nee Dynner), Trustee, Ed-
ward M. Halpern and Benjamin Wulach, and that
the said defendants have not appeared and filed

29
Interlocutory Decree.

any answer to said bill within the time limited by
law, disputing the priority of complainant’s mort-
gage, nor at any other time; nor has taken any
other steps in this cause, but have wholly failed
and neglected so to do:

IT IS THEREUPON, on this 28th day of Feb-
ruary, in the year of our Lord one thousand nine
hundred and twenty-seven, ordered, adjudged and
decreed that the said bill be taken as confessed as
against Melanie Dynner, Trustee, Johan R. John-
son, Benjamin Cohn, trading as Uptown Iron
Works, Alfonso D’Alessio, Daniel Kennedy, Al-
fred J. Hoffman, Bernard Mindes, John K. Tal-
madge, Jr., Joseph Falcone and Leonard K.
Cousins, Aaron J. Krohn, A. J. Krohn & Sons,
Ine., Orange Sereen Company, L. & I.. Holding
Company, Ferdinando Calandra, Theresa Calan-
dra, Joseph Chiera and Bessie Chiera, Melanie
Goodman (nee Dynner), Trustee, idward M. Hal-
pern and Benjamin Wulach, and that it be re-
ferred to John P. Manning, Esquire, one of the
Masters of this Court, to ascertain and report the
amount due to the said complainant for principal
and interest upon the mortgage held by complain-
ant upon the premises mentioned and desecribed
in the said hill of complaint, and also the amount
due, if anything, to the said defendants upon their
respective mortgages and judgments and to re-
port accordingly; and also to ascertain and report
the order and priority of the said several mort-
cages and judgments respectively, and whether
they all embrace the same premises; and whether
the said mortgaged premises should be sold to-
gether or in parcels, and if in parcels, in what
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order, and that the said Masteér do make his re-
port thereon with all convenient speed. And all
further equity is reserved until the coming in of
the said Master’s report.

Respectfully advised,

BAYARD STOCKTON,
AL M

E. R. WALKER,
O.

A true copy.
THOMAS BARBER,
Clerk.
Master’s Report.
(Filed, November 17, 1927.)
IN CHANCERY OF NEW JERSEY.

a

Between :

30 Vassar Horpixeg Co., a corp., On Bill to
Complainant, | Foreclose.
N

and Master’s

Wwu. A. Dunvrap, et als., Report.
Defendants.

J

In pursuance of an order of this Court, entered
in the above entitled cause, bearing date the twen-
40 ty-eighth day of February, 1927, I have been at-
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tended by Thomas Brunetto, Esquire, the solici-
tor of the complainant, by Philip B. Goodell, Es-
quire, the solicitor for William A. Dunlap, de-
fendant, and also solicitor for the Osborne Mar-
sellis Company, and Johann Johnson, and Charles
B. Smith, Esquire, solicitor for Joseph Chiera and
Teresa Calandra, and in the presence of the par-
ties attending me, I have considered of the mat-
ters thereby referred to me.

And the solicitor of the complainant produced
before me the mortgage in its bill mentioned, bear-
ing date the twenty-third day of July, 1923, and
made and executed by Joseph Chiera and Bessie
Chiera, his wife, to Charles Zimmer, which said
mortgage was duly acknowledged according to
law, by the said mortgagor, and recorded as in
said bill mentioned, as appears by endorsements
thereon ;: and the complainant’s solicitor also pro-
duced before me the bond intended to be secured
by the said morteage, which said bond and mort-
cace are marked Exhibits 1 and 2 for the com-
plainant.

And the solicitor of the complainant also pro-
duced before me an assignment of the said bond
and mortgage, dated September 23, 1926, made
and executed by Charles Zimmer to the complain-
ant, which said assignment was duly acknowledged
according to law and recorded as in the bill men-
tioned as appears by endorsements thereon, which
said assienment is marked Exhibit 3 for the com-
plainant.

And T find that there is due to the complainant
on its said morteace, the sum of Twelve thousand
Dollars ($12,000) for principal and not the sum
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of Fifteen thousand Dollars ($15,000). Tt appears
from the testimony of Charles Zimmer, the mort-
gagee, to whom the said mortgage was executed
and delivered, had loaned through the office of Mr.
Lowy the sum of twelve thousand dollars ($12,-
000) and not Fifteen Thousand Dollars ($15,000),
although the mortgage and also the bond that was
executed and delivered to Mr. Zimmer was in the
-sum of Fifteen Thousand Dollars ($15,000).

And I, therefore, find that there is due to the
complainant on its said mortgage for principal
and interest on this date the sum of Twelve Thou-
sand Hight Hundred Sixty Eight Dollars and
KEighty Cents ($12,868.80) and 1 have appended
hereto a schedule marked Schedule ‘“A,”’ show-
ing how this amount of principal and interest due
to the complainant was reached. Included in the
aforementioned amount is the sum of One Hun-
dred and Ninety-three Dollars and Eighty Cents
($193.80) which was for insurance premiums paid
by the said complainant. The amount of the prin-
cipal that is due the complainant is Twelve Thou-
sand Dollars ($12,000), with interest thereon from
July 10th, 1925, to the date hereof, at 6% per
annum, which said interest amounts to the sum
of $1,644.00, adding to the amount of the principal
and interest due the complainant the sum of One
Hundred Ninety-three Dollars and Eighty Cents
($193.80), making a grand total of $13,857.80.
There is to be deducted from this grand total of
$13,857.80 the sum of $360.00 which the excess
amount of interest that was paid on the morteage
of $15,000. This leaves the net amount due to the
complainant of $13,497.80.
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And I further certify and report that the Sched-
ule hereto annexed and making part of this, my
report, marked Schedule ‘‘A,”’ contains a state-
ment and account of the principal and interest
money due to the said complainant on the said
mortgage as well as a statement of the credits due
thereon, to which for greater certainty I refer.

I further report that the solicitor for the de-
fendant, Johnson Investment Corporation, said
solicitor being Samuel O. Offen, produced before
me the mortgage in said complainant’s bill men-
tioned, bearing date the tenth day of December,
1923, and made and executed by Joseph Chiera
and Bessie Chiera, his wife, to Johnson Invest-
ment Corporation, which said mortgage was duly
acknowledged according to law by the said Joseph
(Chiera and Bessie Chiera, his wife, and recorded
as in the bill mentioned, as appears by endorse-
ments thereon; and the said solicitor of the said
defendant, Johnson Investment Corporation, also
produced before me the bond intended to be se-
cured by said mortgage, which said bond and mort-
gage are marked Kxhibits D 1 and D 2 for the said
defendant, Johnson Investment Clorporation.

And I further report that it appears by the

affidavit of the said Samuel O. Offen that there is

due to the said defendant, .Johnson Investment
(‘forporation, which said affidavit is hereto an-
nexed for principal and interest up to the tenth

day of March, 1927, the sum of $11,950.00, and

there is to be added thereto interest from March,
1927, to the date of this report the further sum
for interest amounting to $350, making the grand
total due to the Johnson Investment Corp. the
sum of $12,300.




24

Master’s Report.

And I certify and report that the schedule hereto

annexed and making part of this, my report,

marked Schedule ‘“B,”’ contains a statement and

account of the principal and interest money due
to the said Johnson Investment Corporation, to
which for greater certainty I refer.

And T further report that Alfred J. Hoffman
produced before me his affidavit, which is annexed
to this, my report, and which the said Alfred .J.
Hoffman states that there is due to him for prin-
cipal the sum of $968.00, together with interest
thereon from November Znd, 1923, to March 9th,
1927, making a total of $1,105.32, to which is to
be added for interest from March 9th to the date
of this, my report, the further sum of $33.88, mak-
ing the grand total due to the said Alfred J. Hoff-
man, the sum of $1,139.20.

And I further certify and report that the sched-
ule anmexed and making part of this, my report,

marked Schedule ‘‘I,,”’ contains a statement of the

principal and interest' money due to the said Al-
fred J. Hoffman, to which for greater cer tainty I
refer.

And I further report that the said The Oshorne
and Marsellis Company produced before me the
mortgage in said complainant’s bill mentioned,
dated November 2, 1923, made and executed by
Joseph Chiera and Bessie Chiera, his wife, to
Melanie Dynner, Trustee, which sald mortgage is
dulv 10]\110wlodgod according to law and recorded
as in the hill mentioned, as appears by endorse-
ments thereon and the said The Oshorne and Mar-
sellis Company also produced hefore me the bond
intended to be secured by said morteage, which
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said bond and mortgage are marked Exhibits 3
and 4 for the defendant, The Osborne and Mar-
sellis Company.

And I further report that the said Melanie Dyn-
ner assigned the said Bond and Mortgage to
Johan R. Johnson by assignment of mortgage

dated November 2, 1923, and recorded as in the

bill mentioned and as appears by endorsement
thereon, which said assignment has been marked
Exhibit D-5 for the defendant, The Osborne and

Marsellis Company.

And I further report that the said Johan John-
son assigned the bond and mortgage to The Os-
borne and Marsellis Company by assignment of
mortgage dated May 21, 1924, and recorded as
in the bill mentioned and as appears by endorse-
ment thereon, which said assignment has been
marked KExhibit D-6 for the defendant, The Os-
borne and Marsellis Company.

And I find that there is due to the said The Os-
borne and Marsellis Company on its said mort-
gage for principal and interest on this date, the
sum of $£11,968.61.

And I certify and wpm‘r that the schedule
hereto annexed and making part of this, my re-
port, marked Schedule ‘D’ contains a statement
and account of the principal and interest money
due to the said The Osborne and Marsellis Com-
pany, to which for greater certainty I refer.

And T further certify and report that the same
premises comprised in the complainant’s mort-
gage first above mentioned is also comprised in
the mortgage made by Joseph (Chiera and Bessie
Chiera, his wife, to .Johnson Investment Corpora-
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tion and that the said mortgage of the said com-
plainant was made and executed prior to the mort-
gages held by the said defendant, The Johnson
Investment Corporation, and by Melanie Dynner,
Trustee, and is entitled to priority in payment,
and that the mortgage to Melanie Dynner is a
lien on only a part of the premises described in
complainant’s said mortgage, but was executed
and recorded prior to the mortg age given to the
defendan‘f, Johnson Investment Corporation, and

s entitled to be secondly paid, and that the mort--

gage to Johnson Investment Corporation is en-
hﬂed to be thirdly paid, and that it is necessary
that the whole of the said mortgaged premises
should be sold to raise and pay the monies due
to the complainant, and.to the defendants, Os-
borne Marsellis Company (who are the assignees
of the Melanie Dynner mortgage), Johnson In-
vestment Corporation, and Albert J. Hoffman, to-
gether with the costs of this suit.

And T further report that the complainant has
incurred expenses for obtaining certificates of
search in the Courts and public offices of this State
against or in relation to the title to the mortgaged
premises to the amount of $196. 46; and I have ex-
amined the abstracts of search and the statements
of fees, and in my opinion, such searches were
necessary for the proper foreclosure of the said
mortgages, which said certificate of search is
marked Fixhibit C' 6 for complainant.

All of which is respectfully submitted this
thirty-first day of October, 1927.

JOHN P. MANNING,

Master in Chancery of New Jer sey.

i
Schedule ‘“A.’’

BOND bearing date July 10, 1923, in the
| penal sum of $30,000, conditioned for
the payment of $15,000, in two years
from the date thereof, with interest at
the rate of six per cent. per annum, se-
cured to be paid by the mortgage in
the complainant’s bill mentioned. The
actual amount that was loaned on said
bond secured by said mortgage was
the sum of $12,000 and not the sum
of $15,000 and the actual amount that
is due to the complainant on principal
in the sum of...... o $12,000.
Interest from July 10th, 1925, to the
date hereof, October 31st, 1927, 1s 1,664. 20
Insurance premiums paid by complain-

193.80

Amount due complainant this 31st day

of October, 1927 .. $13,857.80
lLess a credit for interest paid on

$15,000, which amounts to the sum of  360.

Net amount due to the complain-
$13,497. 80 30

Schedule ‘‘B.”’

BOND bearing date December 10, 1923, in
the penal sum of $200,000., conditioned
for the payment of $10,000., in one year
from the date thereof, with 111teres‘r at
the rate of six per cent. per annum, se-
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cured to be paid by the mortgage in the
complainant’s bill mentioned

With interest from December 10th, 1923,
to October 3¥st, 1927 .

10 Amount due to Johnson Investment

Corp. $12,300..

Schedule ‘‘C.”?

BOND bearing date November 2, 1923,
in the penal sum of $51,434.20 condi-
tioned for the payment of the sum of
20 $25,717.10, in three years from the
date thereof, with interest at the rate
of six per cent. per annum secured to
be paid by the mortgage in the com- .
plainant’s bill mentioned ..o, $ 9,690.93
With interest thereon from November
2, 1923, to October 31, 1927 2,277.68

Amanitdncton() S RN S $11,968.61

Schedule ““D.’”

BOND bearing date November Sl 02
in the penal sum of $01,434.20, condi-
tioned for the payment of the sum of
$25,717.10, in three years from the date
thereof, with interest at the rate of six

40 per cent. per annum secured to be paid

Depositions.

by the mortgage in the complainant’s

bill mentioned. Amount due one Alfred

J. Hoffman, who was one of the benefi-

ciaries under the aforementioned mort-

gage L B BTN $ 968.00
With interest from November 2, 1923, to

October 31, 1927

Amount due to Alfred J. Hoffman....$1,139.20

Depocitions.

IN CHANCERY OF NEW JERSEY.

Between :

Vassar Hownping Co., a
Corporation, .
Complaimant, ’()n Bill, ete.

Depositions.
and

Wirriam A. Duxvap, et als.,
Defendants.

J

Depositions in the above entitled cause taken
before me, the Master to whom the said cause was
referred by an Interlocutory Decree, bearing date
the 28th ('121,\' of February, 1927, on Friday, the
18th day of March, 1927, at two o’clock in the
afternoon, at mv office, 763 Broad Street, Newark,
New Jersey, and in the presence of Thomas Bru-




30

40

Depositions.

netto, Ksquire, solicitor for complainant, Philip
B. Goodell, Eisquire, solicitor for William A. Dun.
lap, the Osborne Marsellis Company, and Johann
Johnson, and Charles S. Smith, Esquire, appear-
ing for Joseph Chiera and Teresa Calandra.

JOHN P. MANNING,
Master in Chancery of New Jersey.

I, Ruth E. Whiteley, do solemnly swear that
I will faithfully and truly take stenographically
and reproduce in typewriting the testimony to
be given in a eertain cause wherein Vassar Hold-
ing Co., a corporation, is complainant, and Wil-
liam A. Dunlap, et als., are defendants, so help
me God.

RUTH E. WHITELY.

Subseribed and sworn to before me this
18th day of March, 1927.

Jorn P. Man~Ivg,
Master in Chancery of New Jersoy.
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JOSKEPH CHIERA, being duly sworn accord-
g to law, testified as follows:

Kxamination by Mr. Brunetto:

Q. I show you a bond from .Joseph Chiera and
Bessie Chiera, his wife, to Charles Zimmer which
has been marked Exhibit C 1 and ask you if that
18 your signature on that (showing witness pa-
per)? A. Yes, that is my signature.

Q. And I call your attention to the signature
of Bessie Chiera, is that your wife’s signature?
A. Yes.

Q. You executed the bond and mortgage to Mr.
Zimmer? A. Yes.

Mr. Brunetto: I offer this in evidence.

Q. And I call your attention to Exhibit C 2,
which is a mortgage dated July 10th, 1923, and
ask you is that your signature (showing witness
paper)? A. Yes.

Q. And is that the signature of your wife, Bes-
sie Chiera? A. Yes.

(. This mortgage is to secure $15,000?7 A. Yes.

Q. You signed that? A. Yes.

Mr. Brunetto: T offer that in evidence;
also assignment from Charles Zimmer to
the Vassar Holding Company, dated Sep-
tember 23, 1926, which has been signed, exe-
cuted and acknowledged. Same received
and marked Exhibits C 2 and C 3.

Q. Mr. Chiera, T now show you estoppel certifi-
cate from Joseph Chiera, et als., to the Vassar
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Holding Company, which has been marked Fx-
hibit C 4, and T call your attention to the signa-
ture, Joseph Chiera and Bessie Chiera and Teresa
(Calandra ; did you see these people sign this es-
toppel certificate (showing paper)? A. Yes.

Q. Is that your signature, and the signatures of
your wife and sister-in-law? A. Yes.

Q. They signed and acknowledged it? A. Yes.

Q. And it is dated September 30th, 19267 A
Yes.

Cross Examination by Mr. Goodell -

Q. In the estoppel certificate vou say that there
1s $15,000. due on the mm*‘foac}e, how much money
did Mr. Zimmer pay you? $15,000.

Q. How did he pay it, Mr. thera 7 A. I signed
the mortgage and he paid the money to Mr. Lowy.

Q. Because the mortgage is for $15,000. you as-
sume that he paid Mr. Lowy $15,0002 A. Yes,

Q. Did you make any agreement with Mr. Zim.
mer that if he loaned you $12,000. you would pay
$15,000.2 A. No. ‘

Q. Do you know what Mr., Lowy did with that
money? A. e paid the laborers, etc.

Q. Did Mr. Lowy ever give you a statement of
what he did with that money? A. He said he
paid the money due under the contract.

Q. Have vou that with you? A. No.

(). Did he ever pay you any money personally?
A. No.

Q. So that the only money due on this mortgage
is what Mr. T.owy paid to the contractors? A.
Yes. That is right,
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Re-direct by Mr. Brunetto:

Q. Have you ever paid any interest yourself
on account of this bond and mortgage? A. I do
not remember.

WILLIAM A. DUNLAP, being duly sworn ac-
cording to law, upon his oath deposes and testi-
fies as follows:

Q. Are you the secretary of the Osborne Mar-

sellis Company, one of the defendants? A. Yes.

Q. Are you familiar with their accounts and
credits? A. Yes.

Q. Has anything ever been paid to them by the
owner of the property on account of their interest
in the third mortgage on this property standing
in the name of Melannie Dynner, in trust for cer-
tain creditors? A. No.

Q. Ts the Osborne Marsellis Company still
owner of Mr. Johnson’s interest in that property?
A. Yes.

By Mr. Brunetto:

Q. Mr. Dunlap, have you been collecting the
rents and income out of this property?

Mr. Goodell: I object to that. It is not
relevant. Mr. Dunlap is the receiver of
rents; first under arrangement with the
parties and laterally as receiver appointed
by the Court.

The Master: The objection is sustained.
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Q. Out of the rents that you have collected out
of the premises, have you paid any interest on
the second mortgage? A. Yes. I sent a check
to Mr. Lowy on account of the interest.

Q. How much was that check for? A. I don’t
recall at the present moment.

Q. It was for $450.00, wasn’t it? A. Yes, it
was.

Q. I show you a statement, Mr. Dunlap, and
ask you if you have seen that before (witness be-
ing shown paper)? A. Yes. This is a copy of
a report of receipts and disbursements under the
trustees’ agreement covering the premises under
foreclosure.

Mr. Brunetto: T offer this in evidence.
The Master: The same will be received
and marked Exhibit C 4.

Q. And you say that this payment of interest
of $450. was six months interest on the mortgage
of $15,000.? A. Yes.

JOHAN R. JOHNSON, being duly sworn ac-
cording to law, upon his oath deposed and testi-
fied as follows:

Q. I show you duplicate of record signed and
acknowledged by Melanie Dynner, admitting that
she 1s the holder of a certain mortgage in the sum
of $25,717.00 recorded in book F 50 of mortgages
for Iissex County, and that she holds an interest
~in the sum of $9,690.93 in trust for one J. R.
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Johnson; are you the J. R. Johnson for whom
Miss Dynner held the mortgage in trust? A. Yes.
I never received one penny of it.

Q. So that there is due you $9,690.93 and inter-
est from the time of the mortgage? A. Right.

Q. That you have assigned to the Osborne Mar-
sellis Company? A. Yes.

Mr. Goodell: T offer the declaration of
trust and the assignment; I can’t offer the
mortgage because although I have a copy
of it here, T have been unable. to get it
certified.

Cross KExamination by Mr. Smith:

Q. What constituted your interest in this trust
mortgage, Mr. Johnson, to the extent of $9,690.93?
A. It was for carpenter work.

Q. Were you the carpenter contractor on the
Jjob? A. I was.

Q. To whom did yod render the bills? A. To
the Marsellis Company.

(). What bills do you mean? A. What bills do
you mean?

Q. What did the $9,690.93 represent? A. The
work T did.

Q. Any materials? A. Yes, all the woodwork
in the house, sash, doors, and all.

Q. From whom did you buy the material?

Mr. Goodell: T object to this line of ex-
amination. It is not eross examination in
g0 far as Mr. Smith’s examination is direct

testimony.

10
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Mr. Smith: T leave the Court to rule.
He states he has an interest in the trust
mortgage. I am trying to find out how he
acquired it.

Mr. Goodell: Miss Dynner assigned it to
him; that is in the record.

Mr. Smith: T withdraw the question.

Depositions.

IN CHANCERY OF NEW JERSEY.

20 Between :

Vassar Horping Company,
a corporation,
Camplainant, | On Bill, ete.
Depositions.
and P
Wirriam A. Duxvap, et als.,
Defendants.

Further depositions in the above entitled cause
taken before me, the Master to whom the said
cause was referred by an order heretofure recited
herein, on Wednesday, the twenty-third day of
March, 1927, at two o’clock in the afternoon, at
my office, 334 Prudential Building, Newark, New
Jersey, and in the presence of Thomas A. Bru-
netto, solicitor for complainant; Philip Goodell,
representing William A. Dunlap, the Osborne
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Charles Zimmer—Direct Examination.

Marsellis Company and Johann Johnson; and
Charles S. Smith, representing Joseph Chiera,
Bessie Chiera and Teresa (Calandra.

JOHN B. MANNING,
Master in Chancery of New Jersey.

CHARLES ZIMMER, being duly sworn accord-
ing to law, upon his oath deposed and testified
as follows:

Iixamination by Mr. Brunetto:

Q). Through Mr. Lowy did you negotiate a loan
to Joseph Chiera on property in Bloomfield, New
Jersey? A. Yes.

Q. How much did you agree to lend Mr. Chiera?

Mr. Goodell: 1 object to that. The bond
and mortgage speak for themselves.

Mr. Brunetto: Then I will phrase the
question a little differently.

Q. How much did you lend Mr. Chiera? A. Mr.
Lowy told me $12,000.

(). That’s what you gave Mr. Lowy? A. Yes.

Q. And for that you received a bond and mort-
gage from Mr. Chiera for $15,000.? A. Yes, for
two years.

(). That same mortgage you later assigned to
the Vasser Holding Company? A. Yes.

). What did they pay you for that?

20




48
Charles Zimmer—Direct Examination,

Mr. Goodell: T object to the form of the
question.

(. How much did you receive from them for
the mortgage? A. T didn’t receive anything.

Q. You gave Mr. Lowy the $12,000., and after
two years you were to get $15,000.2 A. Yes.

Q. But you didn’t get it?- A. No.

(- How much did you get? A. Only six per
cent. interest.

Q. Did yon get the $12,000. back? A. No.

Q. Mr. Zimmer, you didn’t have anvthing to do
with this transaction, Mr. Philip Lowy, who is
now dead, handled the whole thing for you? A,
Yes.

Mr. Goodell: T object to the question.
The Master: T will admit the question.

Q. He was your attorney? A. Yes.

Q. Mr. Zimmer, T now show you a bill of com-
plaint in a certain cause wherein Charles Zimmer
1s the complainant and Harry B. O’Connell, Sher-
iff of Kssex County, and Ferdinand Calandra and
others are defendants, docket 62/53, and T show
the signature Charles Zimmer and ask you if that
i1s your signature? A. That is my signature.

Q. Mr. Zimmer, this paper which T call your
attention to is an affidavit purporting to be an
affidavit sworn to on the 27th of February, 1926,
before Goldie Gottlieb; you swore to that affidavit,
didn’t you? A. Yes.

Mr. Brunetto: T am now offering in evi-
dence the bhill of complaint in a certain
cause wherein Charles Zimmer is complain-

49
Mr. Bernard Mindes—Direct Examination,

ant and Harry B. O0’Connell, Sheriff of Ks-
sex County, and Kerdinand Calandra are
defendants, Docket 60/253, which was re-
ceived in the office of the Clerk in Chancery,
Mareh fourth, 1926.

Mr. Goodell: I object to its entry on the
ground that the suit i1s not between the
same parties and it 1s immaterial and irre-
levant.

The bill of complaint is objected to. How-
ever, the affidavit attached to it would not
‘be objected to. :

The Master: It is a file of the Conrt and
will be accepted.

Mr. Smith: I make a motion that the
Master report only on the first and second
mortgages and the balance of the money be
paid into the Court.

MR. BERNARD MINDES, being duly sworn
according to law, testified as follows:

I want to offer in evidence certificate by the
Trustee, Melannie Dynner, that Bernard Mindes
has an interest in that Trustee’s mortgage to the
extent of $1,000.

The Master: I will not aceept that with-
out some proof of the signature of Melannie
Dyvnner.

Mr. Mindes: I might say that Melan-
nie Dynner is an attorney at law of the
State of New Jersey, and she had offices
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Herman Waldman—Direct Frammation,

with Lowy and Lowy, and Mr. Waldman,
who is here today, will identify her signa-

ture.

HERMAN WALDMAN, being duly sworn ac-
cording to law, testified as follows:

I am an attorney at law of the State of New
Jersey and a solicitor of the Court of Chancery
and have my office at 19 Clinton Street, Newark,
New Jersey. T know Melannie Dynner, and the
signature attached to the paper that has been of-
fered in evidence by Mr. Bernard Mindes is the
signature of the said Melannie Dyuner:.

The Master: The same will be received
and marked in evidenee.

MR. MINDES, recalled.

. The amount of $1,000.00 is still die to me be-
sides the interest thereon at six per cent. per an-
num from November 2nd, 1923,

Mr. Smith: T object on the general mo-
tion that I have made to the Court.

The Master: The objection will be over-
ruled.

I will allow an exception.

Al
Charles Zimmer—Direct Examination.

MR. ZIMMIER, recalled, and examined by Mr.
Brunetto:

(). When you swore to this affidavit which is
attached to the bill of complaint in file No. 50-263,
on the 27th day of I'ebruary, 1926, you knew the
contents before you swore to that? A. Sure.

(). And what was in that affidavit was true? A.
Yes.

Mr. Brunetto: This is the original file in

the case of Charles Zimmer, complainant,
and Harry B. O’Connell, Sheriff of HEs-
sex, and Ferdinand Calandra, defendants,
which T offer in evidence.

The Master: The same will be received.

Q). I show you the bill of complaint in the case
in the Court of Chancery wherein Charles Zim-
mer is complainant and William A. Dunlap and
others are defendants, which was filed by Her-
man Waldman, solicitor of the complainant, on or
about March 30th, 1926, and I call your attention
to the signature to this affidavit dated the 27th day
of Mareh, 1926, and ask if that is your signature?
A. That’s my signature.

Mr. Brunetto: I now offer that bill of
complaint in evidence which is filed in
Docket 60-413. Same 1s received and
marked in evidence.

Q. Mr. Zimmer, before you signed that affidavit,
you read it? A. Yes.

(). And whatever you said in that afidavit was
frue? A. Yes.

30
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Q. You read the bill of complaint? A. Yes.

Q. And all the statements in there were true?
A. Yes.

(). Now, you say your attorney, Philip Lowy,
handled this loan for you with the Chieras? A.
Yes.

(). And vou say you eave him $12,000.; vou
didn’t expect to give vour attorney any more
money for the $15.000. mortegage, did vou? A. No.

Q. You have received interest on this morteage
1 the svm of $15,000. for two vears? A. Yes, for
two vears.

(). Part of it was paid by the Chieras and part
bv Mr. Dunlan? A. T received the monev from
Mr. TLowv’s office and T don’t know whether it was
paid bv Mr. Chiera or by Mr. Dunlap.

Q. The interest on this hond and morteace in
the stm of $15.000. was paid to Jnly 10th. 19952
A. Yes. For two years it was paid.

MALVERN HAMMIL, being duly sworn “ac-
cording to law, upon her oath deposed and testi-
fied as follows :

Examination by Mr. Goodell:

. Were you the bookkeeper in Mr. Lowy’s of-
fice at the time of this transaction? A. T was
office manager and the hooks were kept under my
direction.

(). Will you turn to your record of receipts and
dishursements which had to do with the loan to
the Chieras?

33
Malvern Hammil—Direct Examination.

Mr. Brunetto: 1 desire to enter an ob-
jection to this testimony, first, because the
books which they are offering in evidence
are the books of Philip Lowy, and he is
dead. The only person to testify as to the
books would be the exécutors of Mr. Lowy’s
estate; then I enter a second objection, ir-
respective to what they show, this testi-
mony would be irrelevant and immaterial
to the issue herein.

Mr. Goodell: The firm is Lowy and
Lowy. We want to show how:the money
was paid out by Mr. Lowy.

The Master: The testimony will be ac-
cepted.

Q. How much money did you receive from Mr.
Zimmer on this account? A. I don’t know.

Q. Did you have anything to do with the mak-
ing of this statement (showing witness paper)?

Mr. Brunetto: I object to that because
the statement 1 not in evidence and I don’t
know what 1t 1s.

Mr. Goodell: You ecan read it.

(). Were these books kept under your direction?
A. Mr. Philip Lowy kept the books.

Q. It was a partnership, wasn’t it? A. Yes,
but Mr. Lowy kept his own books.

Q. Then they were kept under your direetion?

A. Yes,

Mr. Goodell: The witness will be ex-
cused. The books will also be excused, for
the present.
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Mr. Herman Waldman—Direct Examination.
Mr. Howard F. Kirk—Direct Examination.

MR. HERMAN WALDMAN, recalled:
By Mr. Brunetto:

. You were the solicitor of record for the com-
plainant in a certain suit wherein Charles Zim-
mer was complainant and William A. Dunlap was

defendant, in the Court of Chancery, wherein the
] J )

bill was filed March 30th, 1926 ; you presented the
hill? A. I did.

Q. And the contents of the bill were true so far
as vou know? A. Yes.

Q. You were also the solicitor in another matter

in the Court of ("hancery wherein Charles Zimmer

was the complainant and Harry B. O’Connell,
Sheriff of Kssex County, and Ferdinand Calandra
were defendants? A. Yes.

Q. And the contents of the bill in that case
were true? A. So far as I know.

MR. HOWARD F. KIRK, being duly sworn ac-
cording to law, testified as follows :

By Mr. Brunetto:

Q. You are an attorney at Iaw and counsellor
of the State of New Jersey? A. I am.

(). You are conneeted with the Vassar Holding
Company, the complainant in this cause? A. I am
its secretary.

Q. Are you familiar with the facts relating to:
the assignment of mortgage from Joseph Chiera

-
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Depositions.

to Charles Zimmer and from Charles Zimmer to
the Vassar Holding Company? A. I am. .

Q. I show you an estoppel certificate which has
been marked Exhibit C 4 and ask you whether or
not you have seen that estoppel certificate before?
A. Yes.

Q. When? A. Around the first of Qctober, 1926.

(). That was before the corporation took the
assignment of this mortgage? A. Yes. o

Q. T show you an assignment marked EXhl.blt
(' 3 from Charles Zimmer to the Vassar Holding
Company, the complainant, and T show you bond
and mortoage marked Exhibits ¢ 1 and C 2, and
ask whether the Vassar Holding Company are the

holders of said bond and mortgage and assign- 20

ments? A. Yes, they are.
Q. They hold them today? A. They do.

Depositions.
IN CHANCERY OF NEW JERSEY.
1

Between:

Vassar Horping COMPANY,

a corporation, '
I oo OneBillsete,
Complamant, |

Depositions.
and

Wirniam A. Duxvap, et als,
Defendants.

J

Further depositions in the above entitled cause,
taken before me, the Master to whom the said
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cause was referred by an order heretofore recited
herein, on Thursday, the thir ty-first day of March
1927, at two o’clock in the atternoon, at my office,
334 Prudential Building, Newark, New Jersey,
and in the presence of Thomas A. Br unetto, sohm-
101 for the complainant ; Philip Goodell, represent-
ing William A. Dunlap, the (,).sborne Marsellis
Company and Johann Johnson; and Charles S.
Smith, representing Joseph ¢ hwra Bessie Chiera,
and Teresa Calandra.

J

JOHN P. MANNING,

Master in Chancery of New Jersey.

Mr. Goodell: T offer for the attention of the
Master, alfidavit of Charles Zimmer, dated De-
('eml er 13th, 1926. The original of this afidavit

s on file with the Clerk in Chancer y in this cause,
hax Ing been used on the argument of the motion
to strike out the answer of the Osborne Marsellis
Company.

Mr. Brunetto: I desire to offer an objection to
the said affidavit being offered in evidence on be-
half of the said defendant on the ground that the
same Is incompetent, and upon the additional
ground that complainant is entitled to cross ex-
amine Charles Zimmer on the contents of the
said affidavit; that the said Charles Zimmer not
being produced by the said defendant; also upon
the additional ground that the facts stated in said
affidavit are facts contained in a hook of Philip
Lowy which was offered in evidence by the said
defendant and not admitted.

Y4
Johanwn Johnson—Direct Examination.

JOHANN JOHNSON, being recalled, testified

as follows:
Fixamination by Mr. Goodell:

Q. Did you ever have any conversation with
Mr. Chiera about the amount due on this mort-
gage? A. Yes.

Mr. Brunetto: I object to that unless Mr.
Chiera himself were asked if he had any
such conversation and then Mr. Johnson
could testify to impeach him.

Mr. Goodell: The reason this testimony
is offered is that Mr. Chiera testified that
there was $15,000. due; I now want to show
that that has not always been his story.

The Master: I will admit it.

Q. What did Mr. Chiera tell you? A. When the

$15,000. was disbursed between the contractors,

{ . ~ o el

we had to sign a release and I said to Chiera

I ought to get $5,000., or I won’t sign, and then he

. Sevk S h¢ .

:ame and said, ‘I can only give you $2,000., be-
cause I only got $12,000.”’

(‘ross Examination by Mr. Brunetto:

When did that take place? A. That was
around the 18th or 20th of July, 1923, when I got
that money. 7

Was Mr. Zimmer present? A. No. He
brought the money to me.

That was a conversation between yourself
and Chiera? A. Yes.
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Johann Johnson—Cross FExamination.

Mr. Brunetto: I move to strike out the
conversation between the witness and Mr.
Chiera on the ground that any statement
made by Chiera in the absence of Zimmer
is not binding on the complainant.

The Master: The motion will be denied.
Exception allowed.

Further Cross Kxamination by Mr. Brunetto:

Q. Did Chiera say that he expected to get any
more money from Zimmer? A. No. He said that
he was short, that he only got $12,000. He said
he thought he could give me more money later.

Q. But he told you l.owy had given him $12,000.
on the second mortgage. A. Yes.

By Mr. Goodell:

Q. Did Mr. Chiera say anything to lead you to
think that he might get more money on this mort-

- gage, or tell you that all the money he was to get
was $12,000.? A. He didn’t say.
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IN CHANCERY OF NEW JERSEY.
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Between:

Vassar Horping CoMPANY,
a corporation, :
. On Bill, ete.

Complainant, )

Depositions.
and

WirLiam A. Dunrap, et als,,
Defendants.

S

Further depositions in the above entitled cause,
taken before me, the Master to whom the said
cause was referred by an order heretofore recited
herein, on Monday, the twenty-fifth day of April,
19927. at two o’clock in the afternoon, at my office,
334 Prudential Building, Newark, New Jersey, and
in the presence of Thomas A. Brunetto, solicitor
for the complainant, and Philip (Gfoodell, repre-
sentine William A. Dunlap, the Osborne Marsellis
(‘fompany and Johann Johnson.

JOHN P. MANNING,
Master in Chancery of New Jersey.

Mr. Thomas Brunetto, solicitor for the com-
plainant, makes application to take further testi-
mony in the cause.

Mr. Goodell objects on the grounds that the tes-
timonv has been closed several weeks ago by the
masi'o.r and that this application is made after the
brief has been filed for the answering defendants.

40
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The Master: The objection will be overruled
and the testimony will be allowed to be taken,
and if the Master considers the same of value the

same will be used and if not, same will not be
used and not filed.

MR. CHARLES ZIMMER, being recalled and
re-sworn, testified as follows:

Examination by Mr. Brunetto:

Q. Mr. Zimmer, did you ever meet Mr. Chiera,
the mortgagor in this case, before the execution
of the bond and mortgage? A. I saw him, yes.

Q. Did you meet him before you agreed to loan
him the money? A. No.

Q. Did you make any agreement with him as to
loaning him the money? A. Nothing at all.

Q. In your previous testimony you say you gave
to Mr. Lowy $12000.? A. Yes.

Q. Do you know how much money Mr. Lowy
paid to Mr. Chiera? A. I don’t know.

Q. Mr. Philip Lowy, who died since this suit
was started, was your lawyer? A. Yes. I used
to trust him with my money.

Q. Did Mr. Lowy have more money of yours
other than this $12000.? A. Not at that time.

Q. You gave Mr. Lowy $12000. and you received
a bond and mortgage for $15000.; how was the
difference to be made up? A. I don’t know any-
thing about it. I always thought whatever he
done was right. I don’t know what he done.

61

Mr. Charles Zimmer—Direct Examination.

Q. When you say that you received six per cent.
as interest, did you receive that interest on $12000
or on $15000.2 A. I will tell you the truth. it
don’t know how he used to pay me. I used to
believe Mr. Lowy like my own father and I don’t
know if he paid me interest for $15000. or not.

Q. But the bond and mortgage was for $15000.?
A. Yes. : ;

(). Was the other $3000. to be a bonus? A. This
I don’t know anything about.

Mr. Goodell: I object.
By Mr. Brunetto:

Q. When you filed your foreclosure bill on or
about the 27th day of March, 1926, you read the
bill of complaint prepared by your lawyer, Mr.
Waldmann? A. Yes.

(). And in paragraph 31 of the bill of complaint
it says that the whole amount of principal with
interest thereon from July 10, 1925, was due upon
complainant’s bond and mortgage; the complain-
ant being yourself; what did you mean by that?
A. What are you asking me about?

(. What did you mean by the worc “‘prinei-
pal’’? A. What was coming to me.

(). What did you think was coming to you? A.
What we made it out for was $12000. I have got
$12000. invested in your company.

(). But the mortgage was for $15000., and you
received interest on $15000.2 A. This I don’t re-
member. Mr. Lowy didn’t pay me interest on
$15000.
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Q. Mr. Lowy didn’t pay you interest on $15000. 7
A. No, I never got it.

Q. Then the only interest you got for those two
years was on $12000.? A. Yes.

Q. I call your attention to the fact that on or
about the 15th day of December, 1926, you swore
to an affidavit in this cause, namely, the Vassar
Holding Company against William A. Dunlap and
others, and in that you say that the most you
advanced on said mortgage in the way of money
was $12000.; that you paid this money to Lowy
and Lowy for disbursements, and then the affi-
davit further states that you were advised by
Lowy and Lowy that the money was disbursed as
follows: To the $12000. was added $306.50 due
Joseph Chiera and Bessie Chiera from Lowy and
Lowy on another account and $543.50 due them
from a third account, making a total of $12,850;
disbursed as follows: 1923, July 18, Johann R.
Johnson $2,000. to L. . Cousins, $500.; to Lowy
and Lowy for services, $50.00, paying off Duve-
neck mortgage, $10,300., making a total of $12,-
850., and in the said affidavit the said Charles
Zimmer states that he never paid any more money
to Joseph Chiera except the money he paid to
Lowy and Lowy. -

Q. Do you know anything of any other account
that Chiera had with Lowy? A. No.

Q. Do you know what other account the $543.00
came off then? A. No, I don’t know anything
about 1it.

Q. At the time that you made this affidavit did
you know anything about a Duveneck mortgage?

A. No.

63
William A. Dunlap—Dairect Exammation.

Q. Did you call Mr. Lowy’s attention, at the
time that you got this bond and mortgage, to the
fact that it was for $15,000., when you only gave
him $12,000.9 A. No. Ididn’t.

Mr. Goodell: T object. It doesn’t make
any difference whether he called his atten-

tion to it or not.
The Master: Objection sustained.

By the Master:

Q. The only amount of money that you ad-
vanced to Lowy and Lowy on the Chiera loan was
$12,000.2 A. That’s all.

By Mr. Goodell:

Q. Mr. Zimmer, you state that you got interest
only on $12,000; that would be $360; are you sure
that you didn’t get $450. sometimes? A. Then
Mr. Lowy got it.

Q. I show you a check which purports to be
endorsed by you, is that your signature (show-
ing witness check)? A. Yes. That’s my signa-
ture. ¢

Q. You don’t remember what interest you actu-
ally did get then? A. No.

WILLIAM A. DUNLAP, recalled:

Examination by Mr. Brunetto:

Q. Mr. Dunlap, the last time you were on the
witness stand I asked you whether you had paid
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any interest on the second mortgage and your an-
swer was yes, and that you had paid $450.; that
was six months’ interest on the mortgage which
1s being foreclosed; which was made by Joseph
Chiera and Bessie Chiera, his wife, to Charles
Zimmer and later assigned to the Vassar Holding
Company, on property 382 Bloomfield Avenue and
to which you are holding a deed in trust for
Teresa Calandra; I now show you a check on the
Peoples’ National Bank, dated August 20th, 1925,
payable to the order of Charles Zimmer for $450.
and signed ‘“William A. Dunlap, Trustee,”’ and
ask you whether or not you drew that check (show-
ing witness check)? A. I did.

Mr. Brunetto: I offer that check.

Q. At the time that you paid that installment
of Interest you were holding the title of the prop-
erty as trustee for Teresa Calandra and other
persons? A. Yes.

Q. And at that time you understood that the
principal due on the second mortgage now being
foreclosed, made by Joseph Chiera and Bessie
Chiera, his wife, was for $15,000? A. That was
the amount stipulated in the mortgage.

Q. That was why you paid $450. as six months’
interest? A. Yes, on the principal sum of $15,000.

Mr. Goodell: No cross examination.

63
Howard F. Kirk—Diwrect Examination.

HOWARD F. KIRK, being recalled, testified as
follows :

Kxamination by Mr. Brunetto:

Q. Prior to the assignment of the mortgage
originally made by Joseph Chiera and Bessie
Chiera, his wife, to Charles Zimmer, which mort-
gage was dated July 10th, 1923, and recorded in
Book G 49 of morteages, I now show you the bond
and mortgage which have been marked as exhibits
in this cause; did you make any inquiries of any-
one on behalf of the Vassar Holding Company as
to what was due on that bond and mortgage? A.
I did. T interviewed Joseph Chiera and asked him
how mueh was due on the bond and mortgage
and he said $15,000., and I told him T wanted to
get an estoppel certificate to that effect.

Q. Did you at any time inquire of anyone else
besides Chiera, before the Vassar Holding Com-
pany took the assignment as to what there was
due? A. Yes. I asked Mr. Waldmann, Zim-
mer’s attorney, and he told me there was $15,000.
due.

Q. You mean Mr. Waldman, the solicitor in the
proceedings wherein Charles Zimmer is complain-
ant and William A. Dunlap and others are de-
fendants in Docket 60-413, the bill of complaint
of which was signed on or about March 30th, 19269

Mr. Goodell: I object. Not to his talk-
ing to Mr. Waldmann, but as to what Mr.
Waldmann said, becanse if he told him that
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Howard F. Kirk—Direct Exanmination.

there was $15,000. due that didn’t make it
80.

By Mr. Brunetto:

Q. Did you inquire of anyone else? A. I in-
quired of Mr. Waldmann who represented Mr.
Zimmer and he told me that there was $15,000.
due.

Q. Do you know who had physical possession
of the bond and mortgage before its delivery to
the Vassar Holding Company? A. Mr. Wald-
mann.

Q. To whom did you deliver the check for the
assignment of this bond and mortgage? A. I de-
livered to Mr. Waldmann a check made payable
to Mr. Zimmer.

(. And subsequent to the conversation that you
had with Mr. Chiera, you received the estoppel
certificate dated September 30th, 1926, which has
been offered in evidence? A. I did. I saw that
and upon the strength of it I delivered the check
of the Vassar Holding Company to Mr. Wald-
mann.

Q. Have you that check with you? A. No. I
have not got it with me.

Q. Do you remember the date? A. Some time
in October, I believe.

Mr. Goodell: It is set up in the testi-
. mony. |

Q. Mr. Kirk, at the time you delivered the check
for the $12,000. to Mr. Waldmann, for Mr. Zim-
mer, this is the assignment that you received which
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Howard F. Kirk—Cross Exammation.

has been offered in evidence and marked KEx-
hibit C 3?2 A. That is the one.

Q. Was the estoppel certificate delivered to you
at the same time, or before or after the bond
and mortgage and the assignment? A. Before.
I saw the bond and mortgage and the estoppel
cortificate before I would deliver any check.

Cross Examination by Mr. Goodell:

Q). You are an attorney at law of New Jersey?
A. Yes. ;

Q. Did you note when you took the ass%gnment
that no representations were made therein as to
the amount due? A. Yes. I noted that.

Q. You know as a counsellor that it is usual
to have such representation made? A. I don’t
say that I do. .

Q. Did you comment on it? A. T did.

Q. To whom? A. To Mr. Waldmann.

Q. But you accepted it as it was? AlYese I
asked Mr. Waldmann if there was $15,000. due
and he said there was.

Q. Mr. Zimmer did not put that clause in the
assienment? A. I did not feel that it was nec-

essary.

Mr. Goodell: T object as to how he felt.

A. (Cont’d) T didn’t think it was necessary as
it was a valid, full assignment of a fifteen thou-
sand dollars mortgage.
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Joseph Goldring—Direct Examination.

JOSEPH GOLDRING, being duly sworn ac-
cording to law, upon his oath deposed and testified
as follows:

KExamination by Mr. Brunetto:

Q. Where do you live? A. In Newark.

Q. You are an officer of the complainant cor-
poration, the Vassar Holding Company? A. Yes.

Q. What is your official position? A. 1 am
president.

Q. How long have you been president of said
company? A. Close to three years.

Q. Were you an officer of the company in the
months of September and October, 19262 A. Yes.

Q. Do you know anything about the facts relat-
ing to the assignment of a mortgage from Charles
Zimmer to the Vassar Holding Company on or
about the sixth day of October, 19267 A. Yes.

Q. Did you make any inquiries of anyone in
regard to the amount which was due on the said
bond and mortgage before the Vassar Holding
Company took the said assignment? A. Yes.

Mr. Goodell: T object. What difference
does 1t make?
The Master: It will be admitted.

Q. From whom did you inquire? A. I inquir ed
of Joseph Chiera first.

Q. What did Mr. Chiera say as to the amount
due on the said bond? A. He said the mortgage
was for $15,000., and I asked him about interest,
which was running from July, 1925, wasn’t it?

Myr. Brunetto: That is in the evidence.
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IN CHANCERY OF NEW JERSEY.

(Filed, November 17, 1927.)

~
Between :

Vassar Hovupixg Co., a corp., On Bill, &e.

o :
mplarnant .
Con ’ { Eixeeptions

and to Master’s
4 _ Report.
Wirriam A. Duxwap, et als.,

Defendants.

J

Exceptions taken by complainant to the report
of John P. Manning, Special Master, filed Novem-
ber 16, 1927.

FIRST EXCEPTION.

For that the said special master has reported

as follows:

““And I find that there is due to the complain-
ant on its said mortgage, the sum of Twelve Thou-
sand Dollars ($12,000) for principal and not the
sum of Fifteen Thousand Dollars ($15,000). It

appears from the testimony of Charles Zimmer,

the mortgagee, to whom the said mortgage was
executed and delivered, had loaned through the
office of Mr. Lowy the sum of Twelve Thousand
Dollars ($12,000.) and not Fifteen Thousand Dol-
lars ($15,000.), although the mortgage and also
the bond that was executed and delivered to Mr.

Zimmer was in the sum of Fifteen Thoumnd Dol-

lars ($15,000).”’
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‘Whereas, he should have reported that there
was due on complainant’s said bond and mortgage
the sum of $15,000. with interest thereon from
July 10, 1925, to date of said report.

SECOND EXCEPTION.

For that the said special master has reported
as follows:

““And I, therefore, find that there is due to the
complainant on its said mortgage for principal
and interest on this date the sum of Twelve Thou-
sand Iight Hundred Sixty HKight Dollars and
Kighty Cents ($12,868.80) and 1 have appended
hereto a schedule marked Schedule ‘A,” show-
ing how this amount of principal and interest due
to the complainant was reached. Ineluded in the
aforementioned amount in the sum of One Hun-
dred and Ninety Three Dollars and Kighty Cents
($193.80), which was for insurance premiums paid
by the said complainant. The amount of the prin-
cipal that is due the complainant is Twelve Thou-
sand Dollars ($12,000), with interest thereon from
July 10th, 1925, to the date hereof, at 6% per
annum, which said interest amounts to the sum
of $1,664.00, adding to the amount of the prin-
cipal and interest due the complainant the sum
of One Hundred Ninety Three Dollars and Kighty
Cents ($193.80), making a grand total of $13,-
857.80. There is to be deducted from this grand
total of $13,857.80 the sum of $360.00, which was
the excess amount of interest that was paid on
the mortgage of $15,000. This leaves the net
amount due to the complainant of $13,497.80.

<1
Exceptions to Master’s Report.

““And I further certify and report that the
Schedule hereto annexed and making part of this,
my report marked Schedule ‘A,’ contains a state-
ment and account of the principal and interest
money due to the said complainant on the said
mortgage as well as a statement of the ecredits
due thereon, to which for greater certainty I
refer.”’

Whereas, he should have certified and reported
that there was due complainant the sum of $15,000.
with interest from July 10, 1925, to date of his
report, plus the sum of $193.80, being fire msur-
ance premium paid by the complainant, making
a total of $17,274.30.

In all which particulars the report of said mas-
ter is, as the said complainant is advised, er-
roneous and contrary to law and the evidence and
the said complainant appeals therefrom to the
judgment of this honorable court.

THOMAS BRUNETTO,
Solicitor of Complainant.

A true copy.
TaomAs BARBER,
Clerk.
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Notice of Hearing.
(Filed, November 28, 1927.)

IN CHANCERY OF NEW JERSEY.

~

Between :

Vassar Horpixe Co., a corp.,
Complainant, : ’
B  Notice of
Hearing.
Winrtam A. Dunwap, et als,,
Defendants.

Sir:
TAKE NOTICE, that the above cause will be
brought to a hearing before the Chancellor, at

Chancery Chambers, Industrial Building, 1060
Broad Street, Newark, New Jersey, at ten o’clock
in the forenoon, or as soon thereafter as counsel
may be heard, on Tuesday, November 29, 1927,
upon the exceptions taken by the complainant to
the report of John P. Manning, one of the Mas-
ters of this Court, bearing date October 31, 1927,

Dated, November 19, 1927.

THOMAS BRUNETTO,
Solicitor of Complainant.

To
PriLte B. Goobrry, Bsq.,
Sol’r. of defendants, William A. Dunlap,
Osborne and Marsellis Company and
Johann Johnson.
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Letter of Vice Chancellor Maja Leon Berry.

COURT OF CHANCERY OF NEW JERSEY,

Toms River, N. J.

December 23, 1927.
Chambers of

Maga LrEon BERry,
Vice Chancellor.

Tromas Brunerro, Hsq.,
9 Clinton Street,
Newark, N. J.

Paiure Goonery, Hsq.,
491 Bloomfield Avenue,
Montelair, N. J.

Gentlemen :

In the matter of Vassar Holding Company vs.
William Dunlap, I have examined the file in this
cause very carefully and have read and considered
the briefs of counsel submitted on the exceptions
to the master’s report and I am writing to advise
you that I will advise an order confirming the
;naster’s report. There are really only two ques-
tions involved in this controversy, the first being
as to the.availability of the defence of usury to
the defendants Osborn and Marsellis Company.
This defendant stands in the position of a subse-
quent mortgagee defendant and there is ample
authority in this state to the effect that the de-
fence of usury is available to a subsequent mort-
gagee defendant, in a foreclosure suit. Brolasky
vs. Miller, 9 N. J. Eq., 807; Truesdell vs. Dowden,

10
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47 N. J. Eq., 399; Berk vs. Isquith Productions,
Ine., 98 N. J. Hq., ()08 HOIE AL SH2 k0,

The other question is as to the effect of the
estoppel certificate signed by the defendants
Chiara and Calandra on the rights of Osborn and
Marsellis Company. The mortgage in which Os-
born and Marsellis Company have an interest and
by reason of which they are made parties de-
fendant is dated Novombu 2, 1923, and recorded
November 20, 1923. The ebtoppel certificate is
dated September U 1926.  This was four days
after the assignment of the Zimmer mortgage to
the complainant and obviously the estoppel cer-
tificate was not relied upon by the assignee; but
irrespective of this fact, an estoppel certificate
executed by Chaiara and Calandra nearly three
years after the Osborn and Marsellis Company
mortgage was placed on record, cannot prejudice

their rights as mortgagee. The estoppel certifi-

cate may operate as a waiver on the part of Chiaro
and Calandra to the defence of usury but it can-
not take way from Oshborn and Marsellis Com-
pany the rights which acerued to them under their
mortgage upon its execution and recording.

I will advise an order confir ming the master’s
report, as I agree with him on his findings of
fact.

I am returning to Mr. Brunetto the estoppel
certificate referred to, copy of Bill of Complaint
Zimmer vs. Dunlap, ])ocket 60, page 413, copy
of answer Riley vs. Hopkinson, docket 39, page

Order on Exceptions to Master’s Report.

366, and copy of answer Kohn vs. Kelly, docket

30, page 699.
Very truly yours,

MAJA LEON BERRY.
I\/ITJB :S

P. S. Tt is suggested in briefs of counsel that
the defence of usury is not properly pleaded, but
if not, the answer may be amended to properly

present this question.

Order on Exceptions to Master’s Report.

(Filed, January 30, 1928.)
IN CHANCERY OF NEW JERSEY.

Between :

Vassar Howupivg Co., a On Bill, &e.
Corporation,

: Order on
Complarnant,

Exceptions
to Master’s

and Report.

WiLuiam A. Dunvap, et al,,
Defendants.

J

Exceptions having been filed by the complain-

ant, Vassar Holding Co., to the repmt.o‘[ John
P. Manning, one of the masters of this Court,

40
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Order on Exceptions to Master’s Report.

on the matters referred to him by an order of

this Court made on the 28th day of February,
1927, and the matter coming on to be heard in
the presence of Thomas Brunetto, solicitor of the
complainant, and Philip Goodell, solicitor of the
defendants, Osborne & Marsellis Co., William A.
Dunlap, Julia F. Dunlap, and Johan R. Johnson,
and the Court having considered the matter, and
the arguments of counsel thereon:

It is, on this 30th day of January, Nineteen hun-
dred and twenty-eight, ORDERED that the said
master’s report be and the same is hereby in all
things ratified and confirmed according to the
true tenor and meaning thereof.

It is FURTHER ORDERED that taxed costs
and a counsel fee of One hundred dollars
be allowed to Philip Goodell, solicitor of the de-
fendants aforesaid, to be paid by the complainant.

Respectfully advised,

MAJA LEON BERRY,

v

E. R. WALKER,
C.

A true copy..
THOMAS BARBER,

Clerk.

L
Petition of Appeal.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between:

'"Vassar Horpixg Co., a

Corporation, Grnsile
Complainant-Appellant, -

Petition

and e

an

Wirniam A. Duxnvap, et als.,
Defendants-Appellee.

J

To the Honorable the Court of Errors and Appeals
in the Last Resort in All Causes:

The petition of Vassar Holding Co., a corpora-
tion of the State of New Jersey, the complainant-
appellant in the above-stated cause, respectfully
shows that yonr petitioner finds itself aggrieved
by an Order made in the Court of Chancery by his
Ii()llOl’ Kdwin Robert Walker, Chancellor of New
Jersey, bearing date the 30th day of January,
1928, wherein Vassar Holding Co., a corporation
of the State of New Jersey, was complainant and
William A. Dunlap, Julia F. Dunlap, Osborne &
Marsellis Co. and Johan R. Johnson were defend-
ants, in this respect, to wit: that the said order
adjudged that:

The said master’s report be and the same is
hereby in all things ratified and confirmed accord-
ing to the true tenor and meaning thereof.
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And it is further ordered that taxed costs and
a Qounsel fee of One Hundred Dollars be allowed
to Philip Goodell, solicitor of the defendant afore-
said, to be paid by the complainant.

And your petitioner humbly appeals from that
part of the order of the Chancellor which orders
as aforesaid, upon the ground that the same is
erroneous and contrary to law and equity for the
following reasons:

4 | . °n .

1.‘ Th.at the Chancellor erred in ratifying and
confirming that part of the Special siaster’s re-
port which stated that there was due upon com-
plamant’s boud and mortgage the sum of $12,-

. . . H’
000.00, same being against the evidence submitted
to the Master.

: 2. The Chancellor erred in ratifying and con-
firming that part of the Special Master’s report
which found that there was due to complainant
the sum of $13,664.00 plus $193.80 for Insurance
premiums, making a total due of $13,857.80, same
being against the evidence submitted to the Mas-
ter.

! 3. The Chancellor erred in ratifying and con-
firming that part of the Special Master’s report
where he deducted from the grand total, which he
found due on complainant’s bond and mortgage
the sum of $360.00 for excess interest which lils,
been paid on complainant’s bound and mortgage of
$15,000.00, same being against the evidence sub.-
mitted to the Master.

4. Because there were no facts set out in the
Master’s report and the evidence attached to said
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report upon which said order ratifying and con-
firming the Master’s report was based, same being
against the evidence submitted to the Master.

5. That there were no proper proofs of any
facts warranting the Chancellor to ratify and con-
firm that part of the Master’s report which found
that there was due complainant the sum of $12,-

000.00.

6. That under the proofs before the Chancellor
this Chancellor should have sustained complain-
ant’s exceptions to the Master’s report.

7. That there was nothing before the court jus-
tifying an award of counsel fees to the solicitor
of the defendants, William A. Dunlap, Julia F.
Dunlap, Osborne & Marsellis Co. and Johna R.
Johnson. '

8. That complainant being the holder in good
faith and for value of a bond and mortgage in
the sum of $15,000.00 and the original mortgagors
and the owner of the equity of redemption having
executed and delivered an estoppel certificate to
the complainant prior to the complainant taking
the assignment of said bond and mortgage, the
original mortgagors and any other person who
had any interest in said premises by virtue of
any mortgage or deed executed by the original
mortgagors were estopped from questioning the
amount due on complainant’s mortgage.

9. That said order was made upon insufficient
proofs.

20

40
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10. The said order was made contrary to the
evidence submitted to the master.,

11. Said order was made contrary to law and
equity for the reason that the defendants acquired
interest into said premises subsequent to the exe-
cution and recording of complainant’s mortgage
and with the knowledge that said mortgage was a
lien upon said premises to secure the sum of
$15,000.00.

12. That the Chancellor erred in ratifying and
confirming the said Master’s report, same being
contrary to law and equity.

13. That the said order was made contrary to
law and evidence as said defendants are estopped
to question the amount due on complainant’s
mortgage as the person or persons from whom
they derived their interest were estopped for the
reason of the estoppel certificate.

Your petitioner, therefore, prays that said or-
der of the said Chancellor may be, in all partic-
ulars aforesaid, reversed, set aside and for noth-
ing holden. And that your petitioner may have
such relief in the premises as to this honorable
court shall seem meet,

Solicitor for and of Counsel with
Complainant-Appellant,

I conceive that there ig good cause for the afore-
going appeal.

of Counsel with Oomplaiuant~Appellzmt.
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Answer to Petition of Appeal.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between :

On Appeal
Vassar Howping Co., a From the

Corporation, Churt Of
Complaimant-Appellant, | Chancery.
Answer to

Petition
of Appeal.

and

Writniam A. Duxpap, et al,,
Defendants-Appellee.

The answer of WILLIAM A. DUNLAP,
JULIA F. DUNLAP, OSBORNE & MARSELLIS
CO. and JOHAN R. JOHNSON, the above named
appellees, to the petition of appeal of the Vassar
Holding Co., the above-named appellant.

These appellees, not admitting the truth of all
or any of the matters in the said petition of appeal
contavined, for answer thereto nevertheless admits
that an order was, on January 30, 1928, made and
entered in the Court of Chancery of New Jersey,
in the above-entitled cause, for the purposes in
said petition mentioned and as therein s‘et forth;
but as to the substance and form of said order,
these appellees beg leave to refer thereto when
the same shall be produced. :

These appellees are advised and believe that
the said order is in all respects agreecable to
equity; and they pray that the same may be af-
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firmed, with costs to be taxed in favor of these
appellees.
(Sgd.) PHILIP GOODELL,
Solicitor for and of Counsel with Appellees.

Stipulation.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

(Filed, May 9, 1928.)

)

Jetween :

Vassar Howpixg Co., a
Corporation, ‘ :
Complaimant-Appellant, On Bill, &e.

Stipulation.

and

Wirriam A. Dunrap, et als.,
Defendants-Appellees. |

|
30 It is mutually agreed and stipulated between
Thomas Brunetto, solicitor of complainant-appel-
lant, and Philip Goodell, solicitor of defendants-
appellees, that the printed state of the case in the
above-entitled matter shall consist of the follow-
ing: Bill of Complaint, filed October 1o 1926:
Amendment to Bill of Complaint, filed November

24, 1926, Answer of Osborne & Marsellis Co., filed
November 26, 1926, Answer of Joseph Chiera
and Bessie Chiera, his wife, and Theresa Calan-
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dra, filed February 15, 1927, Notice of Motion to
Strike Out Answer of Osborne & Marsellis Co.,
filed Deec. 16, 1926, Order Denying Motion to Strike
Out, filed December 16, 1926, Interlocutory Decree
and Order of Reference, filed February 28, 1927,
Testimony taken before Special Master and Re-
port, filed Nov. 17, 1927, Affidavit of Charles
Zimmer of Deec. 13, 1926, offered in evidence, Ex-
ceptions to Master’s Report, filed November 17,
1927, Notice of Hearing on Kxceptions to Master’s
Report, filed Nov. 28, 1927, Letter of Vice Chan-
cellor Maja Leon Berry on KExceptions to Mas-
ter’s Report, Order Sustaining Master’s Report,
filed January 30, 1928, Notice of Appeal from
Order Sustaining Master’s Report, filed Feb. 16,
1928, Petition of Appeal, filed ;
Answer to Petition of Appeal, filed ‘
Of the exhibits, Abstract of Mortgage from
Chiera to Zimmer, Assignment of Mortgage from
Zimmer to Vassar Holding Co., Kstoppel Certifi-
cate, paragraphs 1, 2, 3, 4, 5, 19, 19a, 30 and 31
of the Bill of Complaint in the case of Charles
Zimmer vs. Dunlap, et als., docket 60/413, and
affidavit of Charles Zimmer attached thereto, and
the Bill of Complaint in the case of Charles Zim-
mer vs. Harry B. O’Connell, Sheriff of the County
of HKssex, et al., docket 60/253, and affidavit of
complainant attached thereto.
THOMAS BRUNETTO,
Solicitor for and of Counsel with
Complainant-Appellant.

PHILIP GOODELL,
Solicitor for and of Counsel with
Defendants-Appellees.
Dated, April 30, 1928.




84
Exhibits:

THIS INDENTURE, Made the tenth day of
July, in the year of Our Lord One Thousand Nine
Hundred and Twenty Three,

BETWEEN JOSEPH CHIERA and BESSIE
CHIERA, his wife, of the Town of Bloomfield, in
the County of Essex and State of New Jersey,
of the First Part

AND CHARLES ZIMMER, of the City of
Newark, in the County of lissex and State of
New Jersey, of the Second Part;

WITNESSETH, That the said party of the
first part, for and in the consideration of the
sum of FIFTEKN THOUSAND DOLLARS, law-
ful money of the United States of Amerieca, to
them in hand well and truly paid by the said party
of the second part, at or before the sealing and
delivery of these presents, the receipt whereof
1s hereby acknowledged, and the said party of the
first part therewith fully satisfied, contented and
paid, have given, granted, bargained, sold, aliened,
enfeoffed, conveyed and confirmed, and by these
presents do give, grant, bargain, sell, alien, en-
feoff, convey and confirm to the said party of
the second part, and to his heirs and assigns for-
ever,

ALL that tract or parcel of land and premises,
hereinafter particularly desecribed, situate, lying
and being in the Town of Bloomfield, in the County
of Kssex and State of New Jersey.

BEGINNING at a point in the westerly side
of Bloomfield Avenue, said point being dis-
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tant northerly along same one hundred and
seventy seven feet from its intersection with
the northerly side of Hill Street as said street
and avenue are now monumented, which point
of beginning is in the northerly line of land
now belonging to Meta Fissler, formerly of
Peter Condict; from thence running along
said westerly side of Bloomfield Avenue
north twenty one degrees thirty four min-
ates west one hundred feet to the southerly
line of land now or formerly belonging to
John W. Schuchman; thence along same
south sixty eight degrees fifty eight minutes
west two hundred and sixty three feet and
thirty two one hundredths of a foot to a
corner in said land; thence still along same
and line of land belonging to Kate A. Knapp
south twenty one degrees thirty four minutes
east one hundred feet to aforesaid mentioned
line of land now belonging to Meta Fissler
formerly Peter Condict; thence along same
north sfxty eight degrees fifty eight minutes
east two hundred and sixty three feet and
thirty two one hundredths of a foot to the
westerly line of Bloomfield Avenue at the
place of BEGINNING. The above descrip-
tion being made in accordance with survey
made by Ernest Baechlin dated September 9,

1SR I

BRING the same premises conveyed to the
said party of the first part by Martha Caf-
frev Flannagan, et als., by deed dated August
10, 1921, and recorded in the Essex County
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Register’s office in book @ 65 of deeds for
said county, on page 9528.

TOGETHER with all and singular the profits,
privileges and advantages, with the appurte-
nances to the same belonging, or in anywise apper-
taining.

ALSO, all the estate, right, title, interest, prop-
erty, claim and demand whatsoever, of the said
party of the first part, of, in and to the same,
and of, in and to every part and parcel thereof:

TO HAVE AND TO HOLD, all and singular
the above-deseribed tract or lot of land and prem-
ises with the appurtenances, unto the said party
of the second part, his heirs and assigns, to the
only proper use, benefit and behoof of the said
party of the second part, his heirs and assigns
forever.

PROVIDED ALWAYS, and it is agreed by and
between the parties to these presents, that if the
said party of the first part, their heirs, executors,
administrators or assigns do and shall well and
truly pay, or cause to be paid, to the said party
of the second part, or to his certain attorney or
attorneys, heirs, executors, administrators or as-
signs, the sum of Fifteen Thousand Dollars in
two years from the date hereof, with lawful in-
terest for the same, at the rate of six per centum
per annum, payable semi-annually, according to
the conditions of a certain bond bearing even date
herewith, in the. penal sum of THIRTY THOU-
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SAND dollars, made by said party of the first
part to said party of the second part, without any
deduction or defaleation for taxes, assessments
or any other imposition whatsoever; then and
from thenceforth, these presents and said obliga-
tion, and everything herein and therein contained,
shall cease and be void; anything herein and
therein contained to the contrary in anywise not-
withstanding.

AND THE SAID party of the first part, for
themselves, their heirs, executors, administrators
and assigns do covenant and grant to and with
the said party of the second part his heirs, execu-
tors, administrators or assigns that the said party
of the first part, their heirs, executors, adminis-
trators, or assigns shall not nor will claim or
demand or be entitled to receive any credit or
eredits on the interest payable hereon, or on the
moneys to secure payment of which this mortgage
is made, for so much of the taxes assessed
against said lands as is equal to the tax rate ap-
plied to the amount due on this mortgage or any
part thereof;

AND shall keep the premises above conveyed
free and clear from all charges for taxes, assess-
ments, water rents or other municipal or govern-
mental rate, charge, imposition or lien;

AND shall and will keep the buildings erected
and to be erected upon the lands above conveyed,
insured against loss or damage by fire, by in-
surers, through such broker or brokers and in an
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amount approved or selected by the said party of
the second part, his heirs, executors, adminis-
trators, agents, attorneys or assigns and assigu
the policy and certificate thereof to the said party
of the second part, his heirs, executors, adminis-
trators or assigns as collateral security for the
payment of the principal and interest aforesaid;

AND THAT IF SAID party of the first part,
their heirs or assigns shall neglect to pay all or
any tax, assessment, or other municipal or govern-
mental rate, charge, imposition or lien against
the premises described in this mortgage or any
premium for insurance as aforesaid on any day
whereon the same shall become dye and payable,
then it shall be lawful for the party of the second
part or his heirs, executors, administrators or
assigns to pay such charges, and the sum or sums
S0 paid shall be a lien on the said mortgaged
premises added to the amount secured hereby, and
the whole payable in sixty days after such pay-
ment, with lawful interest,

AND THAT IF SAID party of the first part,
their heirs or assions shall at any time fail, neg-
lect, refuse or be unable to insure or keep insured,
the building or buildings now erected or to be
erected upon the lands and premises above con-
veyed as above provided and stipulated, and to
assign the policy or policies of insurance as ahove
provided and stipulated, then at once upon the
happening of said default, neglect, refusal or in-
ability, the aforesaid principal sum of money with
all arrearages of intercst thereon shall at the
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option of the said party of the secm‘ld part, his
heirs, executors, administrators or assigns become
and be due and payable immediately thereafter,
although the time above limited for the .payment
thereof may not then have expired, any‘rhmg here-
inbefore contained to the contrary thereof in any-

wise notwithstanding;

AND THAT if default be made in the payment
of the said interest or any part thereof on any
day whereon the same is made payable as herel.n-
before expressed, and should the same remain
unpalid and in arrears for the space of thirty days,
or if default be made in the payment of any of
said taxes, water rents or other municipal or gOoVv-
ernmental rate, charge, imposition or lien on any
day whereon the same shall become due and pay-
abie and should the same remain unpaid and in
arrears for the space of sixty days, then and
from thenceforth, that is to say, after the lapse
or expiration of either of the said periods as the
case may be, the aforesaid principal sum of money
with all arrearages of interest thereon shall at
the option of the said party of the seomznd part,
his heirs, executors, administrators or assigns be-
come and be due and payable immediately there-
after, although the period first above Iimi‘red- for
the payment thereof may not then have expired,
anyvthing hereinbefore contained to the contrary
‘rh(;roof in anywise notwithstanding;

AND THAT the said party of the second par'r,
his heirs, executors, administrators or assigns,
shall and may, from time to time, and all hmes‘
after default shall be made in the performance of
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the proviso or condition herein contained, peace-
ably and quietly enter into, have, hold, use, occupy,
possess and enjoy all and singular the above
granted and bargained premises, with the appur-
tenances, without the let, suit, trouble, hindrance
or denial of the said party of the first part, their
heirs or assigns, or of any other person or persons
whatsoever.

IN WITNESS WHEREOF, the said party of
the first part have hereunto set their hands and
seals the day and year first above written.

BESSIE CHIERA, (L. S.)
JOSEPH CHIERA. (L.S.)

Signed, Sealed and Delivered |
in the presence of §

Georer F. JorpaN.

State of New Jersey,
County of Essex,

o/

(SIS
5 (1S I

BEAT REMEMBERED, That on this 17th day
of July, in the year of Our Lord One Thousand
Nine Hundred and Twenty Three, before me, the
subseriber, a Notary Public personally appeared
JOSEPH CHIERA and BESSIE CHIERA, his
wife, who, T am satisfied are the grantors men-
tioned in the within Indenture, and to whom T first
made known the contents thereof, and thereupon,
they acknowledged that they signed, sealed and
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delivered the same as their voluntary act and
deed, for the uses and purposes therein expressed :
And the said BESSIE CHIERA being by me
privately examined, separate a.nq apart from her
husband, acknowledged that she signed, sealed and
delivered the same as her voluntary act and deed
FREELY, without any fear, threats or compul-
sion of her said husband.
GEORGE F. JORDAN,

Notary Public
(Seal) of New Jersey.

MORTGAGE.

P - -
o>

Josepra Cuiera and Brssie CHikra, his wife,

e O—

CHARLES ZIMMER.

SIS
o>

Dated, July 10, 1923. .
Received in the Office of the Register of the

County of Essex, N. J., on the 19th day of July,
A. D., 1923, at 10:43 o’clock in the forenoon, al?d
Recorded in Book G-49 of MORTGAGES for said
County, on page 49-51.

Compared by 28 and 29.

HOWARD S. DODD,

Register.

Law Offices
LOWY & LOWY
19 Clinton Street

Newark, N. J.

20

30
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IN CHANCERY OF NEW JERSEY.

‘* . Ll
Between :

Vassar Howping Co., a corporation,
Complt.

J

and

Wirtiam A. Dunrpap, et Al
Defts.

B

ON BILL, ETC.
Exhibit C 2 for Complt,

JOHN P. MANNING,
Master.

IN CHANCERY OF NEW JERSEY.

o
Between :

30 Proenix B. & L. Ass’x,
: Complt.,
and
Wu. A. Dunpap, et als.,
Defts,

—40——

Exhibit D 2 for Vassar Holding Co.

JOHN P. MANNING,
Special Master,
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KNOW ALL MEN BY THESE PRESENTS,
That, I, CHARLES ZIMMER, party of the first
part, in consideration of the sum of One Dollar
and other good and valuable consideration, law-
ful money of the United States of America, to me
in hand paid by VASSAR HOLDING CO., a New
Jersey Corporation, party of the second part, at
or before the ensealing and delivery of these
presents, the receipt whereof is hereby acknowl-
edged, have granted, bargained, sold, assigned,
transferred and set over, and by these presents
do grant, bargain, sell, assign, transfer and sef
over unto the said party of the second part, its
successors and assigns, an Indenture of Mortgage
bhearing date the Tenth day of July, Nineteen Hun-
dred and Twenty-three, made by Joseph Chiera
and Bessie Chiera, his wife, to me, on lands in the
Town of Bloomfield, New Jersey, to secure the
payvment of the sum of Fifteen Thousand Dollars,
which mortgage is recorded in the Register’s Of-
fice of the County of HEssex, in book G 49 of mort-
gages, on pages 49-51.

TOGETHER with the bond or obligation
therein deseribed, and the money due and to grow
due thereon, with the interest. TO HAVE AND
TO HOLD, the same unto the said party of the
second part, its successors or assigns forever, sub-
ject only to the proviso in the said Indenture of
Mortgage mentioned; AND I do hereby make,
constitute and appoint the said party of the sec-
ond part, my true and lawful attorney, irrevoca-

ble, in my name, or otherwise, but at its proper

costs and charges, to have, use and take all lawful
wayvs and means for the recovery of all the said
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money and interest; and in case of payment, to
discharge the same as fully as I might or could do
if these presents were not made.

IN WITNESS WHEREOF, T have hereunto set
my Hand and Seal the Twenty-third day of Sep-
tember, Nineteen Hundred and Twenty-six.

CHARLES ZIMMER. (L. S.)

Signed, Sealed and Delivered
in the presence of

HerMan WaLDMAN.

State of New Jersey, |
. SS. -
County of Hssex, §

Be it remembered, That on this twenty-third
day of September, in the year of Our Lord One
Thousand Nine Hundred and Twenty-six, before
me, a Master in Chancery of New Jersey, person-
ally appeared Charles Zimmer, who, T am satisfied
is the assignor in the within deed of assignment
named; and I having first made known to him
the contents thereof, he did acknowledge that he
signed, sealed and delivered the same as his volun.
tary act and deed, for the uses and purposes
therein expressed.

HERMAN WALDMAN,
A Master in Chancery of New Jersey.
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IN CHANCERY OF NEW JERSEY

Between

Vassar Horping Co., a corporation, 10
Complt.,

and

Winniam A. Dunuap, et als,,

Defts.

el
-

On Bill, Ete.

Exhibit C 3 for Complt. 20

JOHN P. MANNING,
Master in Chancery of New Jersey.

IN CHANCERY OF NEW JERSEY.

el
<o

Between

Puorxix Bumpine & LoAN ASSOCIATION OF THE
Crry oF NEwARK, a corp. of New Jersey, 30
' Complt.,

and

Wiiam A. Duniap, et als,,
Defendants.

Gl
~

Txhibit D 3 for Vassar Holding Co.

JOHN P. MANNING,
Special Master.
40
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ASSIGNMENT OF MORTGAGE.,
s
CHARLES ZivvER

to

e
Vasser Horprzg Co., a New J ersey Corporation

B
IR

Dated, September 23, 1926.

Compared by 38 and 59
o 59.

Received in the Register’s Office of the County
Of, Hssex, N. J., on the 7th day of October, A D
']926, at 3:34 o’clock in the afternoon, and récofde('i
in Book 183 of Assignments of Mortgages for said
County on page 205. i o

HOWARD 8. DODD,

Register,
Law Orricy

THOMAS BRUNETTO
9-15 Clinton St., Room 1002
Newark, N. J.

o
Estoppel Certificate.

THE UNDERSIGNED, owning an interest in
the premises 382-388 Bloomfield Avenue, Bloom-
field, N. J., covered by mortgage for Fifteen Thou-
sand ($15,000.00) Dollars and interest, dated July
10, 1923, and recorded July 19, 1923, in the office
of the Register of the County of Kssex in liber
G 49 of Section of mortgages, at pages 49-51,
which mortgage is about to be assigned by Charles
Zimmer, the holder, to Vassar Holding Co., a cor-
poration of the State of New Jersey, hereby cer-
tifies, in consideration of one dollar paid and to
enable said assignment to be made and accepted,
that said mortgage, so to be assigned, 1s a valid
lien on said premises for the full amount of prin-
cipal and interest due thereon, namely, Fifteen
Thousand ($15,000.00) Dollars, with interest at
six per cent. per annum from July 10, 1925, and
that there are no defenses or offsets to said mort-
cage, or to the bond which it secures.

The undersigned further certifies that all the
other provisions of said bond and mortgage are
unmodified and in force.

Dated, the Thirtieth day of September, 1926.

JOSEPH CHIERA, (L. S.)
BESSIE CHIERA, (L. S.)
TERESA CALANDRA. (L.S.)
Witness:
GeEx~NArRO LaANDOLFO,
Notary Public
for New Jersey.
(Seal)
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State of New Jersey, |
S?SS.:

County of Hssex,

Be it remembered, that on this thirtieth day of
September, in the year of our Lord One Thousand
Nine Hundred and Twenty-six, before me, the sub-
seriber, a notary public of New Jersey, personally
appeared Joseph Chiera, Bessie Chiera and
Teresa Calandra, who, T am satisfied, are the
grantors mentioned in the within instrument, to
whom I first made known the contents thereof,
and thereupon they acknowledged that they
signed, sealed and delivered the same as their vol-
untary act and deed, for the uses and purposes
therein expressed.

GENNARO LANDOLFO,
Notary Public of New Jersey.
(Seal)

Joserr CHIERA, et als.
with

Vassar Hovpine Co., a corp. of N. J

e .

ESTOPPEL CERTIFICATE

THOMAS BRUNETTO,
9 Clinton St.,
Newark, New J ersey.
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Bill of Complaint.
IN CHANCERY OF NEW JERSEY.

To the Honorable Kidwin Robert Walker, Chan-
cellor of the State of New Jersey:

The complainant, Charles Zimmer, of the City
of Newark, County of Kssex and State of New
Jersey, respectfully shows that:

1. On July 10, 1923, Joseph Chiera and Bessie
Chiera, his wife, being indebted to complainant
in the sum of $15,000, executed to him a bond
of that date to secure that sum, payable on July
10, 1925, with interest at the rate of six per cen-
tum per annum, payable half yearly from the date
of the bond.

2. To secure payment of the bond, said Joseph
("hiera and Bessie Chiera, his wife, executed to
said complainant a mortgage of even date with
the bond; and thereby conveyed to him, in fee,
the land hereinafter described, on the express con-
dition that such conveyance should be void if pay-
ment should he made according to the terms of
the bond. Which mortgage, having been first duly
acknowledged, and the certificate of acknowledg-
ment duly endorsed thereon w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>