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NOTICE OF APPEAL OF HELEN BRIGHT. 
Filed November 16, 1927. 

New Jersey Supreme Court 
ALEXANDER P. KEMP and LEWIS 

BROOKE KEMP, by their next 
friend, Lewis R. Kemp, and 
LEWIS R. KEMP, individually, 

Plain ti ff s, 

vs. 
HELEN BRIGHT and Louis DA vis 

' Defendants. 

Action 
at Law. 

Notice of 
Appeal. 

10 

20 
To Charles Jones, Esq., attorney of plaintiffs. 

TAKE NOTICE that the defendant, Helen Bright, 
appeals to the Court of Errors and Appeals 
from the whole of the judgment entered in this 
cause. 

Dated November 10, 1927 . 

Respectfully yours, 

-COLLINS & CORBIN, 
Attorneys of Defendant, Helen Bright. 

Service acknowledged November 14, 1927. 

CHARLES JONES, 
Attorney of Plaintiffs. 
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GROUNDS OF APPEAL OF HELEN BRIGHT. 

, Filed December 24, 1927. 

Ne'Y Jersey Court of Errors and Appeals 

ALEXANDER P. KEMP and LEWIS 
BROOKE KEMP, by their next 
friend, Lewis R. l(emp, and 
LEWIS R. KEMP, individually, 

Plaintiffs, 

vs. 

HELEN BRIGHT and Lours DA vrs, 
Defendants. 

Action 
at Law. 

' Grounds of 
Appeal of 
11 elen Bright. 

· The appellant states the following grounds of 
appeal: 

· 1. The trial judge erroneously charged the 
jury as follows: 

'' But this statute says, and this emphasizes 
everything that has been said upon the 
subject of maximum speed, '-Provided, -hovv-
ever, that reckless driving 1s hereby pro-
hibited, and for the purposes of this act 
and the act to which this act is an amend-

. ment, reckless driving is hereby defined to 
be: "the driving of a motor vehicle or motor-
cycle in any manner which unnecessarily · in-
terferes with the free and proper use of any 
highway, street, road, turnpike, park or park-
way or driveway, or 1n any manner en-
dangers the life or limb or the property of 
any person.'' ' So that any speed which in-
terferes with the free and proper use of the 
road by other persons or 1n any manner 

3 

Groitnds of Appeal of 11 elen Bright. 

· which endangers the life or limb or the 
property of any person, is reckless, and that 
is forbidden by the statute.'' 

2. The trial judge erroneously charged the 
jury as follows: 

'' And there is another statute to which 
I shall call your attention, as I have heard 
mentioned during the arguments, and that is 
the statute as to the right of way, and that 
is this: 'Every driver of a vehicle ap-
proaching the intersection of a street or 
public road shall grant the right of way at 
such intersection to any vehicle a pp roaching 
from his right.' As was said to you in the 
argument, that does not mean that if an auto-
mobile was about to cross Bloomfield ave-
nue from south to north, and another auto-
mobile was approaching that crossing going 
from east to west, that it was necessary for 
the person going ' north to yield the right of 
way to the person going west, if the auto-
mobile going west ,vas a sufficient distance 
away at the speed at which it is going so 
that it would not reach the point of cross-
ing at about the same time as the person 
going north. However, if the automobile 
going west would reach the point of cross-
ing at about the same time, or, if at the 
speed both were going, it should appear to 
the automobile going north that they would 
reach the point of crossing at about the 
same time, then it was the duty of the per-
son going north under this statute, to yield 
the right of way to the person going west, 
,vhich would be on the right side." 

COLLINS & CORBIN, 
Attorneys of Defendant-Appellant, 

Helen Bright. 

JO 
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Grounds of Appeal of Helen Bright. 

Service acknowledged and consent to filing as 
of time. December 18, 1927. 

CHARLES JONES, 
Attorney of Plaintiffs. 
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NOTICE OF APPEAL OF LOUIS DA VIS. 

NEW JERSEY SUPREME COURT. 

ESSEX Co UN TY. 

ALEXANDER P. KEMP and LEWIS 
BROOKE KEMP, by their next 
friend, Lewis R. Kemp, and 
LEWIS R. KEMP, individually, 

Plaintiffs, 

vs. 
HELEN BRIGHT and Louis DA vis, 

Defendants. 

Action 
at Law. 

Notice of 
Appeal of 
Louis Davis. 

10 

To Charles Jones, Esq., attorney for plaintiffs, or 20 
to whom it may concern: 

Dear Sir: 
Please take notice that the defendant, Louis 

Davis, in the above-entitled cause appeals to 
the Court of Errors and Appeals in the last 
resort in all causes in New Jersey from the 
whole of the judgment entered in this cause. 

Respectfully yours, 

JNO. A. MATTHEWS, 
Attorney for Defendant Louis Davis. 

-Service of a copy of the within notice of ap-
peal is hereby acknowledged this 4th day of 
January, 1928. 

CHARLES JONES, 
Attorney for Plaintiffs. 
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GROUNDS · OF APPEAL OF. LOUIS DAVIS. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

lo ALEXANDER P. KEMP and LEWIS 
BROOKE KEMP, by their next 
friend, Lewis R. K~mp, and 
LEwrs R. KEMP,_ individually, 

Action 
at Law. 

Plaintiffs, 

vs. 

HELEN BRIGHT and Lours DAvrs, 
Defendants. 

Grounds of 
Appeal of 
Louis Davis. 

20 The appellant, Louis Davis, states the follow-

30 

40 

ing grounds of appeal: 

1. The trial judge erroneously charged the 
jury as fol .lows: 

" 'Defendant Helen Bright 1n crossing 
this intersection was bound under the law to 
pass to the right of the beacon light, if she 
was intending to proceed northerly on Pomp-
ton avenue and the defendant Davis had the 
right to assume that Helen Bright would 
observe the rule of passing to the right of 
this beacon light.' You mean that there 1s 
a statute requiring her to do that 1 

Mr. Kane ·: That is the traffic rules. 
The Court: Is there any statute to that 

effect 1 I don't know whether they were to 
go to the -left or right hand of the beacon 
light or whether they should go straight 
ahead. I will say, however, that the statute 
requires drivers of vehicles to keep on the 

7 
Grounds of Appeal of Louis Davis. 

right side of the road. That is the most I 
·· . can say with r_eference to that request." 

2. The trial · judge erroneously charged the 
Jury as follows: 

'' ',Vhen examining the testimony taken in 
the Police Recorder's Court, you are to dis- -I 0 
regard any decision or disposition of the 
case as made by the Recorder, and deter-
mine the liability in this case at bar solely 
upon the evidence presented by the various 
witnesses who have_ testified in this court.' 
That I decline to charge you because the 
record has gone in without reservation and 
there may be some testimony in there which 
has not been read which r'eflects upon the 
testimony given in this court. If that be 
true, you have a right to consider that, so I 2·0 
cannot say that you must disregard that testi-
mony and consider only the testimony given 
in this court by the witnesses.'' 

3. 'l1he trial judge erred in refusing to charge 
defendant's request No. 3: 

"Defendant Helen Bright in crossing this 
intersection was bound under the law to 
pass to the right of the beacon light, if she 
was intending to proceed northerly on Pomp-- -3'0 
ton avenue, and the defendant Davis had the 
right to assume that Helen Bright would 
observe the rule of passing to the right 
of this beacon light." 

4. The trial judge erred in refusing to charge 
defendant's request No. 5: 

'' Whe1i examining the testimony taken in 
the Police Recorder's Court, you are to dis-
regard any decision or disposition of the case 
as made by the Recorder, and determine the 
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Gro1tnds of Appeal of Louis Davis. 

liability in this case at bar solely upon the 
evidence presented by the various witnesses 
who have testified in this court.'' 

JNO. A. MATTHEWS, 
Attorney for Defendant, Louis Davis. 

1 O Service of a copy of the within grounds of 

20 
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appeal is hereby acknowledged this 4th day of 
January, 1928. 

CHARLES JONES, 
Attorney for Plaintiffs. 
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COMPLAINT. 
Filed December 23, 1927. 

NEW JERSEY SUPREME COURT. 

ALEXANDER P. l{EMP and LEWIS 
BROOKE KEMP, by their next 
friend, Lewis R. Kemp, and 
LEwrs R. KEMP, individually, 

Plaintiff's, 

vs. 

HELEN BRIGHT and Lours DAvrs, 
Defendants. 

Action 
at Law. 

Complaint. 

10 

I-Ielen Bright and Louis Davis, the defendants 20 
in this cause were summoned to answer unto 
Alexander P. I(emp and Lewis Brooke I(emp, by 
their next friend, Lewis R. I(emp, and Lewis R. 
I(emp, individually, plaintiffs therein, in action at 
law upon the following complaint: 

( Summons issued November 9, 1926..) 
Alexander P. I(emp and Lewis Brooke Kemp, 

suing by their next friend, Lewis R. Kemp of the 
Town of Montclair, County of Essex and State of 30 
New Jersey, and Lewis R. I(emp, individually, 
say: 

FIRST COUNT. 

1. On September 14, 1926, plaintiffs, Alex-
ander P. I(emp and Lewis Brooke I(emp, were 
coming home from school in a southerly direc-
tion, on the sidewalk on the west side of Pompton 
avenue, Verona, a public street of the County of 
Essex. -:10 
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Complaint. 

2. On said day, defendant Louis Davis was the 
owner and operator of a certain automobile, 
·which he was driving in a westerly direction 
along Bloomfield avenue, Verona, a public street 
of Essex County. 

--
3. That said defendant Louis Davis operated 

his automobile in such a careless and negligent 
manner that he caused the same to strike an-
other vehicle then on the highway, owned and 
operated by the defendant Helen Bright, and did 
immediately thereafter, carelessly and negligently 
collide with and run over and injure the plain-
tiffs, Alexander P. l{emp and Lewis Brooke 
I{emp. 

4. That the defendant Louis Davis was negli-
gent in this: that he was operating his auto-

20 mobile at an excessive and unlawful and unrea-
sonable rate of speed, considering the fact 
that it was down a steep grade and passed two 
dangerous intersections; that he did not so man-
age his automobile as to avoid striking other 
persons or vehicles lawfully on the highway, and 
more especially, upon the sidewalk reserved for 
pedestrians; that he sounded no warning; that he 
did not maintain his automobile in a proper me-
chanical condition so as to be able to stop when 

·30 danger was imminent. 

5. That as a result of said collision, defend-
ants Alexander P. Kemp, aged ten years, and 
Lewis Brooke I{emp, aged ten years, were pain-
fully injured; said Alexander P. l{emp was 
knocked do,vn by the automobile of the defend-
ant Louis Davis, the muscles of his left leg and 
the ligaments thereof, torn completely off, the 
bone splintered; his right leg and right foot 

40 
badly lacerated and severe contusions about his 

11 

Complaint. 

head, arms and body. That as a result thereof, 
.-his life was in danger for many weeks. He suf-
fered great pain, has undergone several careful 
surgical operations in and about attempting to 
be cured, and will continue to suffer pains, and 

· the injury to him is permanent. 

6. That the plaintiff Lewis Brooke I{emp, as 
a result of said collision, suffered laceration on 
his legs, back and right arm, and such a severe 
nervous shock that his physical health is affected; 
that he suffered great pain and will ~ontinue to 
suffer great pain. 

10 

7. That Lewis R. I{emp is the father of said 
plaintiffs, Alexander P. I{emp and Lewis Brooke 
l{emp; that he has spent very large sums of 
money for doctors, nurses, operations, medicines 2 0 
and medical appliances in and about attempting 
to cure said Alexander P. I{emp and Lewis 
Brooke I{emp, and must continue to spend large 
sums of money in aud about attempting to cure 
said Alexander P. I{emp and Lewis Brooke 
l{emp. 

SECOND COUNT. 

1. ':I111ey repeat paragraph 1 of the first count. 

2. On said day, the defendant Fielen Bright 
was the o-wner and operator of · an automobile, 
which she was _ driving in a northerly direction 
along Prospect avenue, Verona, a public street 
of Essex County. 

3. That said defendant IIelen Bright operated 
her automobile in such a negligent and careless 
manner in crossing Bloomfield avenue that she 
did collide with the automobile of the defendant 
Louis Davis, causing it to turn and swerve on to 

30 

40 
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Compla 1int. 

the sidewalk at the nortlnvest corner of Bloom-
field avenue and Pompton avenue, Verona, and 
to strike the defendant, Alexander P. l{emp and 
Lewis Brooke Kemp, who were lawfully walking 
on said sidewalk. 

4. That the defendant Helen Bright was negli-
lO gent in this: that she was not sufficiently ac-

quainted with the operations of an automobile; 
that she was operating her automobile at an ex-
cessive and unlawful rate of speed, considering 
the locality; that she failed to give any signal 
of her approach; that she failed to yield the 
right of way to the defendant Louis Davis, as 
provided by the statute; that through inexperi-
ence or confusion, she drive her automobile on 
the wrong side of the street and applied the ac-

20 celerator instead of the brake; that she did not 
manage her automobile in a proper manner . so 
as to stop when danger was imminent, and did not 
so operate her automobile as to avoid striking 
other persons or vehicles lawfully on the high-
way. 

30 

40 

5. They repeat paragraph 5 of the first count. 

6. They repeat paragraph 6 of the first count. 

7. They repeat paragraph 7 of the first count. 

8. Plaintiff Alexander P. I(emp demands $25,-
000.00 on each count. 

Plaintiff Lewis Brooke Kemp demands $3,-
000.00 on each count. 

Plaintiff Lewis R. I(emp demands $15,000 on 
each count. 

CHARLES JONES, 
Attorney of Plaintiffs. 

13 

ANSWER OF LOUIS DA VIS. 

Filed December 3, 1926. 

The defendant, Louis Davis, residing in the 
City of Newark, County of Essex and State of 
New Jersey by way' of answer, says: 

ANSWER TO FIRST COUNT. 

1. Defendant denies the allegations in para-
graph 1 of the first count. 

2. Defendant admits paragraph 2 of the first 
count. 

3. Defendant denies the allegations . In para-
graph 3 of the first count. 

4. Defendant denies the allegations . 
1n para-

graph 4 of the first count. 

5. Defendant denies the allegations 1n para-
graph 5 of the first count. 

6. Defendant denies the allegations In para-
graph 6 of the first count. 

7. Defendant denies the allegations 1n para-
graph 7 of the first count. 

ANSWER TO SECOND COUNT. 

The defendant, Louis Kemp, denies the allega-
tions in the various paragraphs of the second 
count in so far as they relate to or charge him. 

FIRST SEPARATE DEFENSE. 

The carelessness and negligence of the plain-
tiffs was the proximate cause of the alleged acci-
dent. 

10 
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14: 
Answer of [Jelen Bright. 

SECOND SEPARATE DEFENSE. 

The carelessness and negligence of the plain-
tiffs contributed to the happening of the alleged 
accident. 

THIRD SEPARATE DEFENSE. 

The defendant, Louis Davis, was guilty of no 
negligence. 

FOURTH SEPARATE DEFENSE. 

The carelessness and negligence of Helen 
Bright was the cause of the alleged aceident. 

JNO. A. MATTHEWS, 
Attorney for Defendant. 

ANSWER OF HELEN BRIGH·T. 

Filed January 5, 1927. 

The defendant, Helen Bright, residing 1n 
Clifton, New Jersey, says that: 

FIRST DEFENSE TO FIRST COUNT. 

1. She has no knowledge or information suffi-
cient to form a belief as to paragraph 1. 

2. She has no knowledge or information suffi-
cient to form a belief as to paragraph 2. 

3. She admits paragraph 3. 

4. She admits paragraph 4. 

5. She denies paragraph 5. 

6. She denies paragraph 6. 

15 
Answer of Helen Bright. 

7. She has no knowledge or information suffi-
cient to form a belief as to paragraph 7. 

FIRST DEFENSE TO SECOND COUNT. 

1. She repeats her answer to paragTaph 1 of 
the first count. 

2. She denies paragraph 2. 

3. She denies paragraph 3. 

4. She denies paragraph 4. 

5. She repeats her answers to paragraphs 5, 
6 and 7 of the first count. 

10 -

SECOND DEFENSE TO EACH COUNT. 

The alleged accident set forth in the complaint 
was due to contributory negligence on the part 20 
of the plaintiffs in failing to exercise reasonable 
care for their own safety. 

THIRD DEFENSE TO EACH COUNT. 

The alleged accident set forth in the complaint 
was due to contributory negligence on the part 
of the plaintiffs in failing to look or listen or 
otherwise inform themselves of the approach of 
the automobile with which they collided. 

FOURTH DEFENSE TO EACH COUNT. 

The alleged accident set forth in the complaint 
was due to the negligence of the defendant Lewis 
Davis in so operating his automobile as to lose 
control thereof. 

COLLINS & CORBIN, 
Attorneys of Defendant, Helen Bright. 

30 

40 
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REPLY. 

Filed December 14, 1926. 

Plaintiffs of the Town of Montclair, County 
of Essex and State of New Jersey, replying to 
the answer of Louis Davis, says: 

1. They deny the allegations in the first, 
second and third separate defenses. 

2. They deny the fourth defense as pleaded 
and say that the carelessness and negligence of 
Helen Bright, together with the carelessness and 
negligence of the defendant Louis Davis, was 
the cause of the accident. 

CHARLES JONES, 
Attorney of Plaintiffs. 

POSTEA AND JUDGMENT. 
Judgment Entered November 7, 1927. 

This case wa.s tried before Judge Nelson Y. 
Dungan, to whom said case was referred at the 
Essex Circuit, on November 1st, 2nd and 3rd, 
1927. 

The jury rendered a general verdict against 
both defendants in favor of the plaintiff, Lewis 
R. Kemp, individually for Fourteen Hundred 
Fifty Dollars ($1,450.00) in favor of Lewis R. 
Kemp as next friend of Lewis Brooke Kemp for 
Two Hundred Dollars ($200.00) and in favor of 
Lewis R. Kemp, as next friend of Alexander P. 
Kemp for Six Thousand Dollars ($6,000.00). 

Whereupon it is adjudged that the plaintiff, 
Lewis R. Kemp, individually, plaintiff, do re-

40 

17 
Postea and Judgment. 

cover of the said defendants Helen Bright and 
Louis Davis, the sum of Fourteen Hundred and 
Fifty Dollars damages, and that the plaintiff 
Lewis Brooke I(emp, by his next friend, Lewi~ 

R. Kemp, 
plaintiff, do 

Damages $1,450.00 L. R. I{. Ind. 
recover of the 10 
said defend-

" 200.00 L. B. K. 
6,000.00 A. P. K. 

$7,650.00 
77.46 

a n t s Helen 
Bright and 
Louis Davis, 
the sum of 
two hundred 
dollars dam-

$7,727.46 ages, and that 
the plaintiff, 
Alexander P. 2 o 
Kemp, by his 

next friend, Lewis R. I(emp, do recover of the 
said defendants Helen Bright and Louis Davis, 
the sum of Six Thousand Dollars damages, to-
gether with their costs which have been taxed at 
the sum of Seventy-seven Dollars and Forty-six 
cents, making in the whole the sum of Seven 
Thousand, Seven Hundred and Twenty-seven 
Dollars and Forty-six Cents. 

Judgment entered November 7, 1927. 30 

40 
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Richard R 1idgley J(emp, direct. 

NEW JERSEY SUPREME COURT. 

EssEx CrRcurT. 

Tuesday, November 1, 1927. 

ALEXANDER P. l{EMP and LEWIS 
BROOKE KEMP, by their next 
friend, Lewis R. Kemp, and 
LEWIS R. ICEMP, individually, 

vs. 
HELEN BRIGHT and Lours DAVIS. 

Action 
at Law. 

Before Hon. Nelson Y. Dungan, J., and a jury. 

For the plaintiffs appears Charles Jones. 
For the defendant Louis Davis appears John 

A. Nia tthews ( by Thomas M. !Cane). 
For the defendant Helen Bright appear Collins 

& Corbin (by Edward A. Markley). 

(A jury is called and sworn.) 

Nir. Jones opens in behalf of plaintiffs. 
Mr. I{ane opens in behalf of defendant Louis 

30 Davis. 
Mr. Niarkley opens in behalf of defendant 

Helen Bright. 

RICHARD RIDGLEY KEMP, sworn in behalf 
of plaintiffs. 

Direct exa1nination by Mr. Jones. 

Q On September 14, 1926, where did you live? 

40 A 49 Bloomfield avenue, Verona, New Jersey. 

19 
Richard Ridgley I( emp, direct. 

Q Do you see that blue print right beside you 
there? A Yes. 

Q Can you tell us about where it is 1 A It is 
right there at the corner, it is right in here (in-
dicating). 

Q That is where you live 1 A Yes; there is 
a little park coming up. 10 

Mr. Jones: The witness points to the 
northeast corner of Prospect and Bloomfield 
avenues. 

The Court: Do you live in the corner 
housef 

The Witness: Yes. 

Q You lived with your mother and father 
at that time 1 A Yes, sir. 

Q On September 14th where had you been 
earlier in the day f A To school. 

Q Where was your school f A In Verona. 
Q Where is it with reference to this place 

where the accident happened to you? A Up 
at the corner of Pompton avenue and Claremont 
street, and over two blocks, then a short block, 
I don't know the name, and the school is right in 
there. 

Q On September 14th you were returning 
f~om school when you saw this accident 1 A Yes, 

Q About what time was it f A Between three 
and three-thirty. 

Q School had let out 1 A Yes, sir. 
Q Who was coming home with you? A My 

two brothers. 
Q Are they younger than you? A Yes, sir. 
Q They are twins 1 A Yes, sir. 

20 
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Richard Ridgley J( ernp, dfrect. 

Q What are their names? A Lewis Brooke 
and Alexander Perry Kemp. 

Q Were you all walking together? A No, 
sir, there was sort of a file. 

Q Where were you walking? A On the side-
walk. 

Q On the west side of Pompton avenue? Will 
you tell the jury about where you were walkingt 
A We were walking there, I was down along 
here, right along there (indicating on map). 

Q Is there a curb there t A Yes, there is. 
Q1 A stone curb? A Yes, sir. 

By the Court. 

Q What kind of a curb? A I don't know 
20 the exact type; a low curb was on the street, 

about seven inches high, I should say. 

By Mr. Jones. 

Q And there was a footpath there 1 A Yes, 
sir. 

Q Is there a footpath or a pavement 1 A 
There is no pavement there. They were digging 
a ditch at the time. Putting in a new gas main. 
There wasn't any pavement. 

30 Q Tell us what happened. A As my 
brothers and I were coming down the sidewalk 
on Pompton avenue and I heard some brakes 
squeaking and I saw this Overland and he came 
so fast, swinging one side to the other. I looked 
right ahead of me and I saw the Buick car 
coming up Prospect avenue on the wrong side of 
the road, and it was going very slowly, and I 
wondered which one would stop because it ap-
peared that the Buick was going to keep on going, 

4 o and I looked up and the Overland was almost 

21 
Richard Ridgley I( ernp, d1irect. 

over the corner and the Buick had gotten to the 
car track and had gotten the front wheels over 
the second car rails. The Overland proceeded 
to go right on by the beacon light, and just as 
he got the front part of his car the Buick hit 
him and skidded his car around and knocked 
him around the curb and the Buick had got free 10 
and rolled back into the street into a little pile 
of sand on the corner of Prospect and Bloomfield 
avenue, it rolled right back about in here (in-
dicating), and there was a little tiny Montclair 
lighting pole there. 

Q That would be the southwest corner of 
Prospect and Bloomfield avenue. Is there an in-
cline there? A Yes, there is, just a little. 

Q Just a Ii ttle at Prospect street? A Yes, 
sir, just a little. 

Q What is the type of this land running from 
Pompton Turnpike at this corner where you say 
you were up to Montclair? A There is an in-
cline there. 

Q Is it up hill? A It is not very steep. 
Q About here, where your pointer would be, 

·what is that? A That is the very top of the 
Montclair Hill; that is where the line is between 
Montclair and Bloomfield. 

Q When you saw this collision where were 
your other brothers, ahead of you or behind you? 
A They were ahead of me. My small brother 
was in the front. 

Q "'\1/ha t happened? A I didn't notice. I 
just stepped back a couple of paces and watched 
the cars and the first thing I heard a yell and I 
saw my younger brother fly through the air and 
go in that ditch and my other brother was lying 
under the car, under the bumper. 

20 

30 

40 



22 
Richard _R,idgley I( emp, direct. 

Q Did he make any sound 1 A He did then, 
but he hadn't before. 

Q Did he cry out then 1 A Yes, sir. 
Q What did he do then 1 A There was a 

· line of trucks coming up Bloomfield avenue and 
he stopped one of the trucks and got a colored 

1 O man, and helped to lift the car. I started to run 
toward the garage, and as I got to the triangle I 
saw l\1r. Jackson, he wa,s running toward the ac-
cident, and when I got back my both brothers 
were gone. 

20 

Q (Showing witness photograph.) Is that the 
kind of a sign that was pictured there 1 A This 
part of it that fell. 

Q What kind of a sign 1 A About four feet 
high. 

By the Court. 
Q Prospect avenue, 1s that the street that 

goes up towards the Montclair Golf Club 1 A 
Yes, sir. 

By Mr. Jones. ' ~, I 

Q So the place where you are now pointing 
is the southwest corner of Pompton Turnpike 

30 and Bloomfield avenue1 A If you had an angle 
the end would hit them both. 

40 

Q And you say your brother was hit and 
thrown over that sign 1 A Yes. 

By the Court. 
Q1 Mt. Prospect avenue, as it comes into 

Bloomfield a.venue there, is on an upgrade, isn't 
it 1 A Just a little bit, but not at the corner. 
At the corner that is level. 
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Q How about Pompton avenue, that goes up 
hill 1 A That has a steep incline there at beacon 
light. 

Q In other words, from this point here it is 
an upgrade 1 A All the way up to the car 
track it is upgrade. 

Q (Indicating.) And this is the grade going 10 
up that way1 A Yes. 

The Court: Indicating toward Montclair. 
Mr. Jones: The witness specifies that the 

line would be about here, according to the 
scale (indicating). 

Q What became of your brother Perry 1 A 
I don't know ·what became of him. 

Q When did you next see him oi. A I l n tie 20 hospital. 
Q Where did you see him then 1 A :Moun-

tainside. 
Q How long was he there 1 A About four 

weeks. 
Q Did he run around or what happened 1 A 

No, he stayed in bed for three or four weeks. 
. Q And has Perry been able to run around 

sin~e that time 1 A He ,valked with a cane 
until th~ beginning of February or some time in 
that neighborhood, but he does fairly well but 30 
he can't run very ·well, you can see a limp i~ his 
leg when he runs. 

Cross examination by Mr. Markley. 

Q How old is your brother 1 A Twelve. 
Q Where do you live 1 A 16 Greenwood 

avenue, Brooklyn, New York. 
Q When did you move to Brooklyn 1 A We 

have only been there just a few days. :1.0 
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Q When did you move there? A I guess 
about a week ago. 

Q Have you talked over this case with any-
body? A No, I haven't been-just my mother; 
I told her about it once or twice. 

Q You talked to Mr. Jones? A Yes; he 
1 O didn't know anything about it until I told him. 

20 

30 

40 

Q You talked to your mother? A Yes, sir. 
Q And Mr. Jones? A Yes, sir. 
Q And your father? A No, sir, I haven't. 

My mother has been the one that asked me about 
it. 

Q Have you talked to your father? A No, 
sir. 

Q You never told your father how it hap-
pened? A No. 

Q Anybody else? A My brothers. 
Q Your younger brothers that were in the 

accident, you talked to them about it? A Yes, 
sir. 

Q You were going home from school on this 
particular day? A Yes, sir. 

Q You say between three and three-thirty? 
A Yes, sir. 

Q You said between three and three-thirty? 
A Yes, sir. 

Q And, as I understood you, the school was 
north of Bloomfield avenue? A Yes. 

Q How many blocks off of Bloomfield ave-
nue? A Two or three, I guess. 

Q Two or three blocks north. My pointer is 
pointing north. Was it to the right or to the 
left of Pompton avenue? A To the left. 

Q That would be to the west, wouldn't it? 
A Yes, sir. 

Q And how far to the west of Pompton ave-
nue was your school? A About four blocks. 
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Q Then your school was about six blocks 
from the point where the accident happened? A 
Yes, sir. 

Q About two blocks west? A Yes, sir. 
Q You and your brothers walked about six 

blocks? A Yes, sir. 
Q And as you were walking down Bloomfield 10 

avenue on Pompton avenue, you were on what 
would be the west side, north? A Yes, sir. 

Q What were you doing, talking? A My 
brothers were talking, but I was just walking by 
myself. 

Q When did the accident happen 1 A 1926, 
September. 

Q When is your birthday? A March 7th. 
Q You will be thirteen when? A Next 

March. 
Q When you came dow1i t1wre 110w far were 20 

you-you said there was a path on the north-
west corner? A Yes. 

Q You say there w~s a sign there 1 A Yes, 
sir. 

Q And that is the sign over which your 
brother was thrown? A Yes, sir. 

Q Where were you? A I was in the back. 
Q How far back of your brother were you? 

A I don't know. I was just back there both of 
them. ' . 30 

' ,. 
Q Can you point out in this court room ho~ 

fa~ your brotlrnrs were a way from you? A 
After that first panel there, tlie wall, right from 
where I an1 novv. 

The Court: Behveen four and five feet. 

Q Were they together, were your two brothers 
walking together? A No, one was a little ahead 
of the other. 40 
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Q Who was first? A Brooks. 
Q Was Brooks smaller than Perry f A Yes, 

sir. 
Q Although they are the same age, Brooks 

is the smaller of the two f A Yes, sir. 
Q There is a curbline from Pompton ave-

! O nue as you were walking alongside of the street f 
A Yes, sir .. 

20 

Q There were no sidewalks f A No, just 
the dirt. 

Q Grass f A In some places, but not all of 
it. 

Q Did you see a ditch on the corner f A 
There was a ditch all the way up that street, 
all the way from the bottom of the corner where 
that curve is and here. 

Q That runs all the way north f A Yes, sir. 
Q Is that block north f A N·o, they had 

a ditch there that runs quite a way, a little, any-
how. 

Q How near was it to the curb? A About 
that much room. 

Q, About a foot and a half f A Just about. 
Q How near were you to this northerly curb-

line of Bloomfield avenue f A Yes, sir. 
Q How close were you to that, assuming that 

30 to be extended out, when you walked along, when 
you first saw the Davis automobile f A We 
were right near the telegraph pole. l\![y brother 
was just a little behind the pole. 

40 

Q You were back of your other brother how 
far f A Four or five feet. 

Q How far back of your smaller brother was 
Perry f A Just a short ways. 

Q And a couple of feet off your first brother 
was about six feet from the corner, and you 
were walking in back of him f A Yes, sir. 

\ 
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Q He was walking directly 1n front of you f 
A Yes, sir. 

Q You say you saw the Davis car coming very 
fast f A Yes, sir. · 

Q How far were you from this beacon f A 
Right there. 

Q I will indicate that on the map. ':I.1he first 10 
beacon, you mean the beacon flare to Montclair f 
A Yes, sir. 

(The drawing referred to 1s marked Ex-
hibit P. 1.) 

Q When you first saw the car, the Overland-
Mr. Davis' car is an Overland f A Yes, sir. 

Q That was opposite you say the first beacon 
light, which is the beacon light ~pposite the one 
on ,vhich I have put a mark there f A Yes, sir. 20 

Do you want that all the way down to the 
point of the accident f A No, I don't. 

Q You weren't paying attention to this car f 
A I was paying attention to it, but I was wonder-
ing if there was anything going to happen on 
the corner here. 

9 Where were you when you first saw Mrs. 
Bright's car f A Just a few feet ahead of it 
when I saw Mr. Davis. 

9 You walked a few feet before you saw Mrs. 
Bright's car? A Yes, sir. 

Q You walked a few feet towards the pole 
when you first saw Mrs. Bright's car f A Yes, 
SU. 

Q About how far 0? A About two feet north 
of it. 

30 

Q How close was the westerly curb of Pomp-
ton avenue to where you were walking how close 
were you to the curb as you were walkingf A 
About ten or eleven inches. 40 
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Q About a foot from the curb? A Yes, sir. 
Q And your brother was about ten inches 

from the curb? A Yes, sir. 
Q And it was your intention to go right 

across? A No, we were going down Prospect. 
Q After you came to the pole you went on 

Io the sidewalk? A Yes, sir. 
Q You were going to walk on that sidewalk? 

A Yes, sir. 
Q You were going to cross Bloomfield ave-

nue? A Yes, sir. 
Q Over to the southwest corner? A Yes. 
Q Then you were going to cross over to the 

east side corner to your home, I believe that is 
what you said? A Yes, sir. 

Q Where was the Bright car when you first 
20 saw it? A It was just around the corner. 

Q Can you point to that? A Yes, sir. 
Q '11hat is on the left sicle of the street, tJ1at 

1s where they were 1 

The Court: Suppose you put a "B" there 
for Bright's car and a "D" where you first 
saw the Davis car. 

Q Did you see the Bright car stop? A No. 
Q Did you see it stop? A I didn't see it 

30 t s op, no. 
Q Do you know whether it stopped or not? A 

Well, I don't think it stopped-I think I know it 
didn't. 

Q Do you know whether it did stop? A It 
didn't. 

Q You say it didn't stop-is that what you 
want to say? A Yes. 

Q And you observed it in the position you 
have marked here, marked with a '' B, '' and you 

40 say that is where it was? A Yes, sir. 
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Q Don't you know that it stopped on its 
right-hand side of Prospect avenue just before 
it got to the corner? A No, it didn't. It wasn't 
on its right-hand side anyway. 

Q Don't you know it stopped there for quite 
awhile waiting for a chance to go across? A 
No, sir. 

Q Did you discuss this with anybody? A 
No, this is just what I saw. 

Q Did you tell any body else that? A Mr. 
Jones. 

Q If I understand you, you are perfectly clear 
that you watched the Bright car all the time and 
it didn't stop at alU A No, sir. 

Q You say it didn't? A Yes, sir. 
Q And you say when you saw it it was mov-

ing slowly, very slowly? A Yes, sir. 
Q And you say it wasn't stopped entirely? 

A It didn't. 
Q How close was it to Prospect avenue when 

it stopped? A It was away over; it was away 
over on the other side of the road. 

Q Do you know how wide l\!It. Prospect ave-
nue is? Is there a curb on both sides of Mt. 
Prospect avenue? A Yes, sir. 

Q One is the red asphalt? A No, cement. 
Q Do you know how wide it is from curb to 

curb? A I couldn't say exactly how wide it is. 
Q You haven't any idea? A Sixteen feet-

I guess near that anyway. 
Q This map is twenty feet to the inch. You 

think it is sixteen feet? A I think so. I couldn't 
say for sure. 

Q You say there is a black line in the center? 
A Yes, sir. 

Q A black line runs in the center of i1 t. 

10 

20 

30 

Prospect avenue as you come towards Bloomfield OJ. 

A Yes, sir. 40 
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Q Cement 1 A Yes, sir. 
Q How far was the Bright car from 

black line 1 A It was far away from that. 

By the Coiirt. 

the 

Q How far away was it, can you say that 1 
1 O A About four feet. 

Q To the right or left 1 A To the left of 
that. 

By Mr. Markley. 

Q All four wheels were to the west of the 
black line 1 A Yes, sir. 

Q How far1 A Four or five feet, that is, as 
near as I can say. 

2 o Q The Bright car, the wheels and fender~ 
were f01i r to four and a half feet to the west of 
Mt. Prospe~t avenue 1 A There was just a 
little space there. 

Q How close were the right wheels of the 
Bright car, how close was it 1 A About six 
feet. 

Q Did you see any car come along 1 A No, . sir. 
Q And you watched that car and y_ou saw 

30 just where it was, did you 1 A Yes, s_ir. 
Q You didn't see any car but th~ Bright ~ar 

on Prospect avenue either approaclung or going 
away from Bloomfield 1 A I didn't. 

40,. 

Q And yet you say the Bright car was away 
over on the left side, to the left of the centor 
line 1 A Yes, sir. 

Q And going very slow. How far did you 
watch that car as you saw it come out slowly, 
did you watch it all the time1 A Until I got 
to the rail of the car track I -v,·atched, and then 
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I watched the other one to see what was going 
to happen. 

Q You hadn~t looked again for the Davis 
car until it was near the beacon 1 A Yes, sir. 

Q: Was that 200 feet away from the northwest 
corner when you saw the Bright car was slowly 

10 coming out of Mt. Prospect avenue 1 A Yes, 
SU. 

Q You thought an accident was going to hap-
pen? A Yes, sir. 

Q So you watched both cars then? A As 
much as I could. 

. Q And then you ·watched each one? A Yes, 
SU. 

Q You saw this car with the wheels over on 
the sidewalk 1 A Yes, sir. 

Q As I understand it, did either car turn to 
its right or its left or did it go straight? A 
Just a little bit. 

Q I am asking you whether you saw it corn-
ing very slowly? A Yes, sir. 

Q And it had the front wheels over on the 
rails, that is, the right wheels of the Bright car 
were over the curb on the north side of Bloom-
field avenue? A Yes, sir . 

20 

Q Where were the rear wheels 1 A I be- ao 
lieve they were just getting to the rail. 

Q The second rail of the first car track 
that the Bright car came to as it went west? A 
Yes; I am not saying that for sure because I 
didn't notice that so very much. 

Q Where was the Davis car when you first 
saw it? A I judge just to the triangle; I think 
it had just gotten to that triangle. 

Q Suppose you indicate. The Davis car \\'ns 
up at this beacon? A Yes, sir. 



10 
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Q And you looked back at the Davis car agaill 
and where was it when you saw it again? A 
It was right here (indicating). 

Q When you saw it the second time it was 
· about there 1 A Yes, sir. 

Q Suppose I put a figure 2 there? A Yes, 
sir. 

Q Point to where I put the 2 on the map; 
it was on the asphalt between the little island and 
the corner, and how ,vas it going then? A He 
was still going fast. 

Q Where was the Bright car then? A It 
,vas coming over the last rail of the second car 
tracks. 

Q Where was the Bright car when the col-
2 o lision occurred 1 A Everything except the back 

wheels were just getting across the second car 

30 

40 

track. 
Q When the collision occurred f A Yes, sir. 
Q So when the collision occurred the Bright 

car wheels were all over the rails, practically 0
/ 

A Yes, sir. 
Q The rear wheels of the Bright car was just 

beginning to cross the last rail, the most north-
erly raiU A Yes, sir. 

Q It had passed already over three rails and 
the rear of the wheels of the Bright car did come 
over the last rail 1 A When the collision oc-
curred. 

By the Gou.rt. 

Q When you told us your story first you said 
something different f A You mean when this 
was coming on the second track? It was going 
and continued to go much slower. 
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By Mr. Markley. 

Q I want to know if there was any change in 
the speed 1 A Yes, sir. 

Q Where was it, what was the change1 A 
:V~en the collision occurred, just before the col-
hs1on came, the Buick car darted forward. 
. Q It had already changed speed and you say 
Just before the collision oocurred the Buick car 
changed its speed, A Yes, sir. 

Q Who told you about it? A Nobody; I 
saw it. 

Q Where were the rear wheels of the Buick 
and the Bright car when it suddenly changed its 
speed f A They hadn't even reached the first 
rail of the second track. 

10 

Q Where do you say the rear wheels of the 2 O 
Bright car were 1 A That would be the third 
rail. 

Q Car tracks going north? A Yes, sir. 
Q Was there any change in the speed of the 

Davis car? A No, there wasn't. 
Q It kept on going fast f A It had slowed up 

when it got to the second corner, slowed up. 
Q Where did it slow up f A He started to 

slow and he started to go fast. 
Q_ . Was it still going fast at the time of the 

colhs1on 1 A Yes, sir. 
Q How many times did the Davis car skid? 

A Just the once. 
Q Is that the only place it skidded? A y es, 

sir. 
Q That would be up in the southeast corner · 

of the tracks 1 A yes, sir. 
Q So it headed up from the beacon all the 

way up? A Yes, sir. 
Q Didn't he slovv up 1 A N 0 , sir. 

30 

40 
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Q Was he still going fast? A Yes, sir. He 
wasn't going any faster than anybody else. 

Q Are you telling us what you saw or what 
are you telling us? A If that car went slowly 
until about to over the third rail. 
- Q Did you see what part of the Buick, :Mr. 

1 O Davis' car hit, the left side or what? A It was 
right by the front door. 

20 

Q You say the left front door of the Buick? 
A Yes, sir. " 

Q And you won't say it was the radiator? A 
No, sir, that is where it hit. 

Q How about the right side of the Buick? A 
It wasn't up in here (indicating), it may have 
bumped it, but it didn't hit. 

Q So coming in here you say the front wheel 
of the Buick didn't come in contact with the cart 
A No, sir. 

Q Was it on the left? A The bumper. 
Q You say the left running board. What 

about the left running board? A But that didn't 
hit on the running board. 

Q What happened to the Buick after the im- -
pact? A The ·engine stalled it, and it rolled 
then across the street. 

Q What makes you judge that? A It seemed 
to be absolutely out of power and it just seemed 

3 O to start backwards. 

40 

Q There is not any incline at Bloomfield ave-
nue? A When you get to the car tracks there 
is an incline. 

Q You mean the car track going to Verona? 
· A Yes, sir. 

Q That would be across to the westerly bound 
cars? A Yes, sir. 

Q You say the wheels were on a slant? A 
Yes, sir. 
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Q Then it rolled back again? A Yes, sir. 
Q And rolled back to where? A Back to the 

curb. 
Q· What curb? A The present curb. 
Q Well, show us where it rolled. A It rolled 

right back over there (indicating). 
Q It rolled back to the southwest corner? A 10 

Yes, sir. 
Q So the left wheels were over the westerly 

rails of the tracks and it rolled backwards? A 
Yes, sir. 

Q You told me the rear wheels were going 
over the most northerly rails at the time of the 
collision? A Yes, sir. 

Q Then the Buick started to roll ba-ckwards 
a~1d went over to the northwest track? A Yes, 
Slr. 

20 
Q The car vvasn 't turned? A There wasn't 

any turn of the wheels one way or the other. 
Q You are sure about that? A Yes, sir. 
Q Don't you know that when the Buick car 

was in the collision it was turned around? A 
The Buick didn't turn around. 

Q You don't think there was any turn to 
the Buick whatever? A No, sir. 

Q You are positive that it rolled back so that 
the wheels were at the northwest corner? A 
Yes, sir. 

Q What happened to the other car? A It 
swung around right up there at the beacon. It 
turned right around and went up towards the 
west side of the Pompton avenue curb. 

Q Will you describe the course the Overland 
t?ok? A It swung right up there and came 
right across there (indicating). 
. Q Where did it stop, on the west side, refer-

nng to the poles? A Yes, sir. 

30 

40 
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Q And the Buick wheels ran over the curb? 
A Yes, sir. 

Q What kind of an Overland was it 1 A A 
coach. 

Q How far was that from the westerly bound 
track 1 A Well, not very close. 

Q Well, how close was it 1 A About three 
feet, I guess. 

Q The left side of the Overland 1 A The 
left side of the Overland, was, I think, three feet 
from the most north rail, from the . westbound 
car tracks. 

Q And after the collision it came to the north-
vvest corner 1 A Yes, sir. 
~Q Is that right1 A Yes, sir. 

20 Q Won't you point to the place on the map 
where the two cars met, where it was the col-
lision occurred 1 A (Indicating.) Right there. 

30 

Cross examination by Mr. Kane. 

Q On this beacon light is there any sign 1 A 
Yes, sir. 

Q What was on, do you know? A "Keep 
to the right." 

Q What did you do after the accident? A 
I ran over to the garage to telephone the doctor. 

Q You say this was right after the accident 1 
A I saw Mrs. Bright out of the car, yes. 

Q Did you see Mr. Davis 1 A Yes, sir. 
Q Did you hear any conversation between 

them? A I heard them talking, but I don't 
know just what they said. 

Q Are there any houses along there except 
this gasoline station and that restaurant up 
there and this house away up here 1 A No, sir. 40 

37 
Richard Ridgley I( emp, cross. 

Q There are no houses · around here and none 
on the park 1 A There are some on the west 
side, but they are west of the corner. 

Q How far back from the sidewalk is it 1 A 
A little over a hundred feet. 

Q When this Buick car darted forward where 
was the Davis car1 A It liad just gotten past 10 
the beacon light. 

Q How much? A Up to where the driver 
was. 

Q Wasn't he over on his right-hand side of 
the street as he came down there 1 A Yes, he 
was. 

Q Closer to the curb line or street line on 
that side than he was to the car tracks 1 A 
Yes, sir. 

Q Did you notice Mrs. Bright's car as it came 20 
across here at this low rate of speed that you 
have described, didn't you notice that it turned 
to the left 1 A I didn't notice ; I didn't notice 
any light whatever. 

Q He was coming down on the right-hand 
side of the street, closer to his right than he was 
to the car tracks 1 A Yes, sir. 

Q Was it further from the Buick car than 
when you first saw it 1 A It was about six 
feet past the beacon light. 

Q About six feet from it, hadu 't reached it 
yet 1 A It was beyond it. 
. Q Six feet from the beacon light 1 A Yes, 

sir. 
. Q When the Buick jumped forward 1 A Yes, 

sir. 

30 
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J a.nies J aclcson, direct. 

JAMES J ACI(SON, sworn 1n behalf of plain-
tiffs. 

Direct examination by Mr. Jones. 

Q Where do you live? A Orange, New Jer-
10 sey. 

Q The address? A 158 Taylor street, 
Orange, New Jersey. 

Q By whom are you employed now 1 A Lin-
coln Storage, East Orange. 

Q By whom were you employed on September 
14, 1926? A J. M. Pierce & Son Company, East 
Orange. 

Q And they deal in cement, sand and build-
ing material? A Yes, building material. 

Q Where is their place of business? A They 
2 0 have two places of business. I worked in Orange. 

Q What were your duties with them? A I 
drove a truck. 

Q On Septernber 14, 1926, were you driving 
a truck that day? A Yes, sir. 

Q Do you recall the accident that has been 
testified to this morning? A Yes, sir. 

Q Did you see the accident? A I seen it 
shortly after it happened. 

Q Where were you? A I was con1ing down . 
30 the hill. 

Q Driving a truck? A Driving a truck. 
Q Do you mind taking this pointer and point-

ing to the judge and jury? (Indicating.) This is 
north and this is south? A This is Bloomfield 
avenue? 

Q '11owards Verona. A Yes, sir. I am com-
ing down the hill with a load of sand, and finally 
I got half-vvay down the hill, I was on my way 
to West Caldwell, and just as I had got half-way 

4 o down the hill this-
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Q What is that? A I was coming down the 
hill and I had a load of sand and just as I got 
half-way down between Pompton Turnpike and 
near the gas service station, this Overland car 
came past me at a good rate of speed, and finally 
by the time I got here where the accident was 
and pulled alongside of the accident and stopped; 10 
I parked my car on the other side of the avenue. 

Q How far from where the accident hap-
pened? A As far as where those people are 
sitting, about thirty or forty feet. 

Q As you came down, as I understood you, 
about opposite the gas station, you saw an Over-
land car pass you? A Yes, sir. 

Q Was that the Overland car that you sub-
sequently found involved in this accident? A 
Yes, sir. 20 

Q How fast was it going? A I imagine he 
was going between thirty and forty miles an 
hour. 

Q How fast were you going? A About 
twenty miles myself. 

Q Did you see the actual collision? A No, 
I didn't. 

Q Did he continue that rate of speed all the 
way down 1 A He did. 

Q Did he continue that rate of speed all the 30 
way down to the point where you subsequently 
found the accident was? A He did. 

Q When you were at the gas station was any 
other car coming out of Pompton Turnpike going 
south? A I didn't see any. 

Cross examination by Mr. Markley. 

Q Did you see the Bright car at all? A I 
saw the Bright car while it was at this corner 
here. 40 
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Q (Indicating.) You are pointing to this 
corner here? A Yes, sir. 

Q That is the southeast corner, was it mov-
ing or standing still or what? A It had been 
standing there. 

Q Will you point to where you saw the car 
10 standing? Did you see it standing there (indicat-

ing)? A Yes, sir. 
Q As you came along? A As I was coming 

down the hill. 
Q Could you see it all right? A You can 

see better on this side than you can on this side. 
Q Do you see a line on the map? A That is 

where it was. 
Q And did you see it come out of there? A 

It was coming across this road. 
Q Are you sure it was where I put the line 20 

on the map? A Yes, sir. 
Q How close would you say the Bright car 

vvas to this curb? A I wouldn't say as close as 
that. 

Q You don't know? A I couldn't say ex-
actly how close it was. 

Q I-Iow wide do you think Mt. Prospect ave-
nue is? A Between forty and fifty feet wide. 

Q How close was the Bright car to this right 
curb as you saw it there? A I should imagine 3 O five or six feet. 

Q Was it a clear day? A Yes, sir. 
Q What time of the day was it that the ac-

cident happened? A About 3 or 4 o'clock. 
Q How fast were you going? A ':l1wenty 

miles an hour. 
Q How fast was the Over laud car going? A 

I wouldn't say forty, but I should say twenty-
five, thirty, and forty. 

Q As you came along were you right on tho 
40 road? A Right here (jndicating). 

41 
James Jackson, cross. 

Q You were alongside of your right-hand 
curb as you came along? A Yes, sir. 

Q Which side of you did it pass you? A 
On my left. 

Q Was he on the asphalt as he passed you? 
A ':1.1he side near me was on the asphalt. 

10 Q You are not sure about that? A No, there 
is cobblestones between the rails. 

Q When you were coming out of Pompton 
avenue? A No, sir. 

Q On either side of the aisle? A No, sir. 
Q Did you see any cars come out of eithel' 

side of the ajsle? A No, I did not. 
Q Did you see the Davis automobile slow up 

at all 1 A Well, I know-
Q I am asking you, did you see it slow up ? 20 

A No, it didn't. 
Q Did you see any skid marks ou tlrn ground? 

A Yes, I did. 
Q li"lrom which car? A 'l1he car that was 

coming the same direction I was. 
Q ':l1hat ·was the Overland? A Yes, sir. 
Q How great a distance were those skid-

marks? A Quite a distance. 
Q Can you give us approximately a distance 

where you saw the skidmarks, from where to 3 O 
where? A (Indicating.) From here to here. 

Q You are pointing now about the center of 
the triangle? A ':11l1e skiclmarks began along 
liere somewhere. 

Q I will put my peueil where I think you said 
the skidmarks beg·an. A Yes, sir. 

Q Suppose I put an X there. A Yes, sir. 
Q I-low far down from X do they exteud; 

they extend all the way down to the collision, 
they come down tl1is way, over the lines, <lO"wu 

40 
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to where? A (Indicating.) About here, I guess, 
somewhere. 

Q He turned out about o_ver to where, like 
that (indicating)? A Yes, sir. 

Q I will mark that to ~- You say there 
were skidmarks the entire distance there? A 

1 o Yes, sir. 1 ft 
Q Both sides, the right wheels and the e. 

wheels? A Yes, sir. 

Cross examination by Mr. l{ane. 

Q What distance is that 1 How far a:e those 
skidmarks that you saw 1 A About thirty-five 
feet. . h t 

Q Is that your idea of thirty feet from t a 
X right to that point 1 A That is more than 

20 thirty feet. 
Q If you saw them for only thirty feet, and 

this is more than thirty feet, how do you know 
they extend further than from ~ere. to here 1 A 
Because I saw skidmarks at this triangle. 

Q Will you point out the thirty feet on that 
map that you know are the skidmarks? A (In-
dicating.) Here will be thirty feet. 6t 

Q And those are the skidmarks that you saw. 
A I seen that much more. 

3 O Q How much did you see? A I didn't meas-
ure it. 

Q Approximate it of how much more 1 A 
I don't know how much more. 

Q Can you indicate in the court room how 
far it was? A The skidmarks 1 

Q Yes. A As far as from here to that first 
column. 

The Court: That is forty-one feet. 
40 The Witness: That far. 
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Q And the skidmarks you are sure started 
at the point right here? A Yes, along there. 

Q And they went along twenty-one feet? A 
Yes, sir. 

Q And stopped, is that correct? A That is 
just as much as I seen about it. 

10 Q That is all you know, what you saw-no-
body told you? A Nobody had to tell me. I 
seen it myself. 

Q How do you know there were not any more, 
if you only saw forty-one feet? A I say I seen 
skidmarks. 

Q And they started about at this point 1 A 
Yes, sir. 

Q Is that correct? A Yes, sir. 
Q You were on the right-hand side of the 

street as you came down Bloomfield avenue going 20 
west? A Yes, sir. 

Q And the Davis car passed you at the gas 
station? A Yes. 

Q East of the gas station? A Up towards 
the top of the hill. 

Q How far east of the gas station was it f A 
I don't know how far it was; quite a little dis-
tance. 

Q And you were going twenty-five miles an 
hourf A Yes, sir. 30 

Q Did you wateh the Davis car all the time? 
A I seen it rjght straight down. 

Q Could you see it straigl1t down? A There 
is a hend. 

Q Where wa:::; Urn Davis car when you saw it 
the last t,jme before Urn aceident? A After the 
accident. 

Q Where wns jt; you saw the Davis car for 
the last time, point ; out on this map where it was, 
that you saw the Davis car the last time prior 40 
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to the accident 0
/ A It passed me up on the 

hill when I first seen him. 
Q And you say you watched him come down 

the hilU A Yes, sir. 
Q I-Io,v long a distance could you see him? 

A All the way down to where the accident 
10 was. 

By the Court. 

Q I thought you said you did not see the 
accident? A I couldn't see the accident be-
cause they were in front of me. 

Q Who? A The both cars. 
Q Did you see the two cars come together? 

A I see the two cars stop. 
Q Did you hear my question? Did you see 

2 0 the two cars come together? A No, I didn't. 

30 

40 

By Mr. l( ane. 

Q Tell us where you saw the two car~ bef~re 
the accident happened? A Down to tlns point. 

Q To what point? A All the way down the 
bill. 

Q Can't you point out the last place you 
him? A Down to where the accident oc-saw 

curred. 
Q But you didn't see the accident? A I 

don't know what the cause of that accident was. 

Adjourned until tomorrow vVednesday No-
vember 3, 1927, at 10 o'clock, A. M. 

45 
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SECOND DAY. 

Wednesday, November 3, 1927. 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

JAMES JACI{SON resumes the stand in behalf 
of plaintiff . 

Cross examinatfon (continued) by Mr. !Cane. 

Q Where did you stop your truck when you 
drove down past the scene of the accident? ,Vill 
you point out where it was? A About there 
(indicating). 

10 

Q You say you stopped your truck at that 20 
point where you indicated with the pointer ? A. 
Yes, right here. 

Q When you passed the scene of the accident 
was when you had the first knowledge that an 
accident had happened? A No. 

Q When wa.., the first tirne that you had 
knowledge that an accident had happened? A 
Before I got to the intersection of the street. 

Q Whereabouts were you ? A I was pretty 
close to this corner here. 3 0 

Q Just show me, if you can, where you were, 
approxi1nately. A I was pretty close to the 
intersection. 

Q '1
1his side of the beacon ? A I wasn't 

down to the beacon. 
Q vVhat was it attracted your attention? A 

I saw this car all the way down the hill and 
suddenly I saw him stop. 

Q Where did you see him stop? A '11his 
corner over here. 

40 
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Q You didn't see the accident, but you sa-w 
.him suddenly stop and he was over here when 
he suddenly stopped; 1s that correct? A J: 
wasn't down there. 

Q You didn't see the accident, but you saw 
'him suddenly stop and when you saw him sud-

10 .,tlenly stop he was over here (indicating). A 
Over on this corner. 

Q Could you see him all the tin1e from here? 
A I could see him all the way down. 

Q You didn't see it? A The two cars came 
in contact. 

Q Somebody told you? A Nobody told me. 
I could see the cars all the time until the acci-
dent. 

Q Did you see anybody come out of the 
2 O Pompton Turnpike? A No, sir; I didn't. 

Q Did you see any cars go in or out of the 
·Pon1pton Turnpike? A No, sir. 

Q Are you sure? A I didn't see any. 
Q You don't know whether they came out or 

not? A I didn't see any. 
Q Didn't you see this man Davis when he 

came down there and stopped and let the car 
!I)ass him 1 A I didn't. 

30 Q When you got out of your truck over here 
what did you do 0? A I stopped my truck and 
went to the cars and this one boy was down 
under the front end of this Overland car, and me 
and another fell ow lifted the bumper and got the 
boy out, and finally the crowd came along and I 
left it. 

40 

Q So after you got to this point you helped to 
get the boy out of the car and the crowd came 
and you left? A Yes, sir; because I had a 
C. 0. D. order. 

47 
James Jackson, cross. 

Q What observation did you make as you 
came down the roadway, where did you look as 
you were coming down here 1 A 1 seen the two 
cars had collided together, so I stopped. 

Q You watched the roadway 1 A I always 
watch the roadway when I am driving. 

Q Don't you watch cars ahead of you 1 A 10 
Yes, sir. 

Q Didn't you watch the Davis car1 A .I 
watched hin1 all the way down the hill, because 
he was coming so fast. 

Q When did you see the skidmarks after the 
ticcident 1 A After the accident I took notice 
of the skidmarks. 

Q· Didn't you tell us a moment ago that the 
skidmarks started here 0? A Right along here 
(indicating). 20 

Q Do you want to change your other mark-
iugs f You say the skidmarking started here f A 
Yes, sir. 

Q \Vheu you left your truck you didn't go 
hack any further than this point than help to get 
the hoy out. vVould you say that was correct, 
where the boy was under the automobile, you 
didn't hack up the road. Do you mean to tell us 
now fron1 this point where you had taken the boy 
from under the car you could see skidmarks 3 o 
fro1n here to this point f A You could see 
marks all the way. 

Q Could you see the ~kidrnarks Ly helping 
get:tiug a boy out fro1n under a car? A No, 
but I walked. 

Q I thought you said you went to where the 
boy was, helped get him out, and then you went 
Lack f A l told you we got the boy out and the 
crowd gathered there, and then I left and tlwt 
is when I seen the skidmarks. 

40 
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Q When t A I walked up behjnd this Over-
land car and looked at the marks from between 
the intersection of Pompton and Bloomfield ave-
nue. 

Q IIow far around the Overland did you 
walk, just around the back of it t A You could 

10 see the marks. 

20 

Q You could see them up to here; up to this 
point; is that right t A You could see the 
marks along here where the skidding was. 

Q1 ~ There 1 A All along. 
Q, From where to wheret A Here. 
Q Could you see them start from this point 

all the way down to this point 1 A Yes, you 
could see them. 

Q Are you sure about thatt A Yes. 
Q Was there anything that caused you to look 

for skidmarks t A Plainly enough to see that. 
Q· How wide were they t A I imagine about 

four inches wide. 
Q What was the difference between these 

marks that you say were skidmarks that an 
automobile tire usually makes as a car drives 
along? A Because there wasn't black marks on 
the road. 

Q What was the color of the road t A , 

3 0 Around here, concrete or asphalt. 
Q· Do you know which? A Concrete and 

asphalt, too. 

40 

Q At the same point 1 A There is a slight 
change made since the time this accident hap-
'.Pened. 

Q Did Davis come down on his right-hand 
side of the street between the car tracks and the 
curb or was he in the car tracks? A The other 
two wheels was on the asphalt; the other two 
wheels I couldn't say was on the car track or not. 

49 
James J aclcson, cross. 

Q How many skidmarks could you see? A 
I could see skidmarks of both wheels. 

Q· Were they where you have indicated, be-
tween the trolley track and the curb line? A 
On the inner side of the road. 

Q They were not in the trolley tracks? A 
No, sir. 

Q· Not in the trolley tracks when you saw 
skidmarks from both rear wheels? A No, sir. 

Q You saw the car come down partly between 
the trolley tracks and partly on the other side 
of the road? A I couldn't say part car tracks, 
the two wheels was on the asphalt. 

Q What part did he take t A Straight 
down. 

Q You didn't turn to the right or left? A 
No. 

Q You are sure the Bright car was along 
here after the accident? A It was facing-

Q Point to the place where the Bright car 
was after the accident t A The Bright car after 
the accident was turned back towards this way. 

Q Can't you show us right where it was 
where it stopped right after the accident t A I 
will say about here. 

Q Put your pointer on the map where it was. 
I ~ill mark it XZ. And it was facing this way, 
facing southeast or southwest t A Facing 
towards Prospect street. 

Q Pacing which way 0? A li1acing towards 
Prospect street, this way. 

Q Completely turned around? A Yes, s1r. 

The Court: Is that Prospect street or 
Mt. Prospect avenue? 

Mr. l{ane: It is marked Mt. Prospect ave-
nue. 

10 

20 

30 

lVIr. Jones: It is Prospect avenue. 40 
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Q Did you look at the Davis car after the 
accident 1 A No, I didn't. 

ALEXANDER PERRY KEMP, sworn in behalf 
10 of the plaintiffs. 

20 

Direct examination by Mr. ~Jones. 

Q You are the boy that was hurt 1 A Yes, . sir. 
Q, And you are the one whose leg was hurt 

1nore seriously 1 

Objected to. 
Objection sustained. 

Q You are the boy that the car actually ran 
overf A Yes, sir. 

Q Did you see the accident 1 A Yes, sir. 
Q Did you observe the two cars before the 

accident 1 A. No, sir; I didn't. 
Q Where were you 1 A Coming down 

Pompton avenue from school. 
Q Where were you just a second or two prior 

to being hit 1 A On the sidewalk. 
30 Q What street1 A Pompton avenue. 

40 

. Q Was anybody in front of you f A Yes, 
sir. 

Q Who 1 A. Brooks. 
Q That is your brother~ A Yes, sir. 

By the Court. 

Q Where were you at the tinie of the acci-
dent 1 A On the sidewalk, coming home from 
school, on Pompton avenue. 

51 
Alexander Perry I( enip, direct. 

Q My question was where were you a second 
or two before 1 A. On Pompton avenue. 

By Mr. Jones. 

Q You didn't notice either carf A No, sir; 
I didn't. 

Q The next thing you knew you were where 1 
A In a ditch with the bumper of the automobile 
on my leg. 

Q And then you were in the hospital 1 A. 
Yes, sir ; I was . 

Q Ilow long were you 111 the hospital 01 A 
About a month. 

Q And after that where did you go 01 A. 
Ifome. 

10 

Q vVhen you got home what did yon do 1 A. 
2 0 Went to bed. 

Q I-low long were you in bed, up to about 
when, do you remember1 A No, I don't. 

Q You finally got up, did you 1 A. Yes, sir. 
Q And could you walk around then f A No, 

sir. 

Q \tVhat did you do 1 A I had to use a ca11e 
and would have to hold on to something. 

Q Did you go to school that year 192G a:ft-er 
the accident1 A No, sir. 3J 

By the Court . 

Q What grade were you in 1 A. Fourth. 
Q That is, at the time you were hurt You 

were in the fourth grade 1 A Yes, sir. " 
Q When you went back in September ·wlwt 

grade did you go to f A Fifth. 
Q So you were promoted notwithstandino· von 

b" were ont of school all the year f A Yes, sir. 
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Al exand er Perry I{enip, clfrect. 

By Mr. Jones. 

Q Did you stay at home 1 A I did. 
Q Who saw you at home 1 A My brothers 

used to bring their books to the bed and I would 
study. 

Q Is your leg well f A No, sir; it is not. 
Q -What is the trouble f A It bothers me 

when I am tired; I can't run at all. 
Q Can you jump1 A No, sir. 
Q Is there any difference from the other leg 

as far as appearances 1 A Yes, sir. 
Q What is the difference f A It is much 

harder, one leg, and my left leg gets tired quicker 
than my right leg. 

By the Court. 

Q Does it look any different than the other 
leg f A Yes, sir. 

Q Tell us about that 1 A It is flat. 
Q What part of it is flat f A l?rom the knee 

down to the ankle. 
Q Do you feel any pain in it? A Yes, sir. 
Q All the time? A No, not all the time, but 

part of the time. 
Q When? A At night when I get tired and 

when I walk on it a lot in the day. 
30 Q Do you feel it after you get to bed at all ? 

40 

A Yes, it hurts me when I get to bed. 
·Q And has that been so ever since the acci-

dent ? A Yes, sir. 
Q And you do suffer pain? A Yes, sir. 
Q Very much? A Yes, sir. 

Cross examination waived. 

{ 
I 
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LOUIS R. ICE NIP, sworn in behalf of plaintiffs. 

Direct examination by Mr. Jones. 

Q What is your business? A Civil engineer. 
Q Where are you employed at the present 

time 1 A New York, consulting engineer. 10 
Q Where were you employed or associated on 

September 14, 19261 A I was city engineer for 
the Town of Montclair. 

Q Where did you live 1 A I lived just over 
the Montclair line, Verona, corner of Bloomfield 
avenue and Mt. Prospect avenue. 

Q It is Mt. Prospect avenue! A It is, be-
yond Prospect, south. 

Q Where did you Ii ve? A About 150 feet 
back of the property line of Bloomfield avenue, 20 
at the southeast corner. 

Q Did you make that map (indicating)! A 
No, I didn't. 

Q Do you know who did f A Not without 
looking at it. 

11:r. Markley: I understaud it is 11t. Pros-
pect avenue, that one block only, and then it 
is Prospect a venue. 

Q You ·were not home at the time of this acci-
dent! A No, I was to New York. 

Q vVhere did you find your boy? A Down 
in the Mountainside llospital, that is Perry, and 
Brooks was in a neighbor's house where he had 
been taken after the accident. 

Q Let us take Brooks. Did you observe to 
what extent Brooks was injured! A I-Iis body 

3J 

was pretty badly bruised, the legs, and the lower 
part of his body. Ile had rather a large bump -l 0 

/ 

/ 
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on his head, and he had cu ts on his legs, nothing 
very serious to require stitches or anything. 

Q Did it disable him? A fle was unable to 
walk for about a week. 

Q How did he get about? A vVe used to 
carry him to the street and put him in the car 

1 O and take him with us. 
Q Did you have a doctor in attendance? A 

Dr. Scudder examined him and gave him some 
antitoxin or something of that sort to prevent 
infection. 

Q After that did you see him since? A He 
has been seen several times since then, but Dr. 
Scudder didn't attend him. 

Q Did he have any deafness before this acci-
dent? A No. 

Q flave you observed anything of that sort 20 since the accident ? A You will have to call him 
twice before he will turn around. 

Q Did he have that before the accident? A 
Not that I know of. 

Q flave you observed anything else? A He 
frequently dreams, hollers out in his dreams, 
says he has bad dreams. 

Q Has he lost weight? A Yes, about four 
or five pounds, less than he did a year ago. 

Q Is he nervous? A Very nervous. 
30 Q How is that nervousness manifested? A 

Hollers in his sleep, and if anybody touches him 
he will jump half-way across the room. 

Q How long was Perry in the hospital ? A 
~!\bout a month. 

Q What was the situation during the first 
week? A Well, he was very dangerously ill, in .. my op11110n. 

Objected to. 
40 The Court: That will be stricken out. 
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Q Was he in a private ward? A vVe had 
him moved up to a private room as soon as we 
got to the hospital. 

Q I-lave a nurse? A Yes, day and night 
nurse. 

By the Court. 

Q Could you say how long he was in the hos-
pital ? A About a month. 

By Mr. Jones. 

Q Did you have to have nurses day and 
night? A Yes. 

Q And then after he left the hospital where 
did he go ? A I-Ie was taken home. 

Q Did he go to bed at home? A Yes, sir; 
we took him from the hospital to the house in an 
ambulance and put him immediately in bed. 

Q flow long did he remain in bed ? A Until 
just about Christmas time. 

Q And then was he able to get up right 
along? A fle got around the house for several 
days ·with a cane and with help and then we took 
him out in the car. 

Q How long before he could get around with-
out help ? A I-Ie got around without his cane 
shortly after the first of the year. 

Q Did he go to school that year ? A No, sir. 
Q He didn't return to school at all ? A No. 
Q Was he in condition to go to school, physi-

cal condition? A I-Ie was not. 

Objected to. 
The Court: The question may be an-

swered. 

10 

20 

30 
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By the Coi1,rt. 

Q When did he first go to school again 1 .. A. 
This fall, when school opened, the 26th of Sep-
tember when ,the school opened. 

By Mr. Jones. 

Q So far as you, as a layman, can observe, 
js he completely cured now1 

Nir. Markley: I object to that. That calls 
for a conclusion. 

The Court: He can tell us what he o_b-
served about him. 

Q What do you observe about the use of this 
limb now 1 A lie walks with a slightly sus-

20 ceptible limp during the early part of the ?ay 
and as the day goes on he has a tendency to hmp 
more, and if he walks a great deal he gets very 
,tired and he is likely to get more tired, and if he 
attempts to run he runs with more of a jump, he 
puts that leg forward. 

Q Does he run 1 A He runs with a hop; he 
swings with his left leg, sort of hops. 

Q How much did you pay for nurses at the 
hospital 1 A The hospital is $267, which I 

30 paid, the balance which is due the hospital, $126 
and some cents. 

40 

Q Is this the bill (showing witness paper) 1 
A The entire bill is $386.30. 

Q Then your items are not just correct. You 
said $267 paid 1 A $210, it should be. 

Q What should be $2101 A The amount 
paid, and it is shown by cancelled checks. 

Q And attached to that bill is the cancelled 
check which you speak of 1 A There are sev-
eral cancelled checks here. 
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Q And they amount to $2101 A Yes, sir. 
Q And you still owe the balance? A I stnl 

owe the balance. 
Q flow about the nurses 1 A The item for 

nurses was $267, which was paid, and one item 
of $48, which was unpaid. 

Q Dr. Scudder's bill is how much? A $475. 

By the Court. 

Q Dr. Love said his bill was $150. A Dr. 
Love's bill to tlw 1st of January was $150. The 
subsequent bill which I have last attached up to 
the 1st of April is $198, subsequent bills are $46.-

Q Subsequent to what date? A That was 
from January 1st to April 1st. 

By Mr. Jones. 

Q ~I.1hat is for treaHng this boy for this par-
ticular accident? A Yes, sir. 

Q \Vere there any other doctors that yon had 
to pay? A There were two doctors that ad-
ministered anesthetics. 

Q I show yon a bill of Dr. Arthur C. Busch, 
services, October 9th to 15th. A Yes, for anes-
thesia for Dr. Seudder at the hospital. 

Q I show you a hill of Dr. James C. Wolfe, 
$30. A That is also for anesthesia. 

Q There was more than one operation? A 
'J1liere \Vere several. 

Q Did you spend anything for niedicine 1 A 
I had a bill frorn the druggist in Montclair for 
$34 and some cents, I think approximately $35. 

Q ,~r ere tl1ere any other expenses? A Yes. 
Q vVhat 1 A 11here was $35 for additional 

Jinens; I had to have an additional bathrobe and 
some slippers, and other additional necessitic :· 
for the boy iu bed. 

10 
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Mr. 1\/Iarkley: I object to that and ask 
that it be stricken out. 

The Court: It will be stricken out. 

Q vVas there anything included in their treat-
ment of the boy or help to make him well? A 

1 O I don't quite understand that question. There 
were expenses incurred for the boy. They were 
not for medicines and doctors, no; they were ex-
penditures that we were obliged to make on ac-
count of his condition. 

Q What other ones were there with refer-
ence to his sickness? A You ref er to these 
expenditures? 

Q Yes. A ~tiaxi which we provided and t~ok 
to the hospital and home, heavy blankets wlnch 

20 we bought to lay him on so that he could sit up 
on the porch, so he could sit out, and a cane to 
walk with. 

Q Do you know how much the canes were? A 
I think there were two canes and they cost $4 
apiece. There were meals that we were obliged 
to have away from ho1ne because it was impos-
sible for ~tfrs. ICemp to be at the hospital and be 
home, too. It would have been a great deal 
more economical if we had our meals ho111e. 

3o Q What 111ade it necessary? A She got our 

40 

breakfast, of course. The boy's pain got worse 
in the afternoon and she had to go hack to the 
hospital at night and she found it impossible to 
get meals and be at the hospital, so we .stopped 
at the cafeteria in Montclair and oftentimes we 
stopped there for lunch. 

Q "\Vere there any other expenditures that you 
made? A Yes, the man who took ~tfrs. Keinp 
and I to the hospital had a taxi service at the 
top of the bill and also took care of the other 
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boys for us, we couldn't get anyone. We had to 
have somebody to look after them while their 
n1other and I were away. 

Q What was the an1ount? 

Objected to. 
Objection sustained. 

Q Did anything happen to this boy's clothing 
at the time of the accident? A Yes, sir, they 
were all torn or covered with blood stains. 

Q Did that include their shoes? A One of 
Brooks' shoes was lost, and the other boy's, his 
shoes were ruined. 

10 

Q Do you know how old the clothes were 
that Brooks had? A They had been purchased 
in late sum1ner, a short time before he went back 20 
to school. I don't recall exactly when it was. 
They ·were practically new. I--Ie never had worn 
then1. 

Q This relates to the two boys or one? A 
There are two pairs of shoes and caps. 

Q Do you know bow n1uch the shoes cost? 
A The sujts I know cost $25 apiece; the shoes 
about $5 a pair, and the cap for $1.50, or $2 
apiece; and the shirts and underclothing, I don't 
know the exact price, somewheres around a dollar 30 
or hvo. 

Q "\Vhen you say they were bought in the late 
surn111er, what month do you refer to? A I 
think it was some time in August. They hadn't 
·worn them during the summer. 

Q I--Iow n1uch had they worn them? A They 
had worn them when they had been downtown 
with their mother or on Sundays. Other times 
they used to vvear khaki clothes to play around 
111. -10 
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Q You purchased the rnedicines that w~re pur-
chased fron1 the United Chemist Corporation 1 A 
Yes, sir. 

Q And where is that 1 A Corner of Bloom-
field avenue. . 

Q Can you tell us what the cost of _the med1-
l o cines prescribed was 1 A That check 1s for $10. 

1\1:r. Jones: I offer the druggist's bills 
and the doctors' bills in evidence. 

The Court: They may be admitted. 

Cross examination by Mr. Markley. 

Q You live in Brooklyn now 1 A Yes, sir; 
we live with some friends in Brooklyn, 716 
Greenwood avenue. 2 O Q Where do you work 1 A 60 Church street, 
that is the Terminal Building. 

Q Before that you were e1nployed wher~ 1 A 
Special engineer for the Town of Montclair. 

Q Any other departmentl A I have some 
practice outside, yes. . . 

Q You were not hon1e at the time of th1~ ac-
cident 1 A No, I was in New York on business 
for the town. Mrs. Ke1np was not with me, but 
I met her; she returned with me. 

3 O Q When did you reach Montclair 1 A Some 
time between 7 :30 and 8. 

· Q Was there anybody home to take care of 
these children while you were in New York 1 A 
The children were in school. 

Q What time was school out 1 A Three 
o·'clock. 

Q And then they would come home and take 
care of the1nselves 1 A Yes, sir. 

Q When did you move to Brooklyn 1 A Just 
40 a short time or a week ago. 

61 
Louis R. I( e1mp, re-direct--- re-cross. 

Q It wasn't last April, as stated by Dr. 
Scudder 1 A No, sir. 

Q ,Vhen you went to Brooklyn where did you 
live 1 A New York, the lower part of New 
York. 

Q Did you stay there 1 A No, I was up on 
a job in New York City and then I returned to lO 
New York and kept the flat until the 1st of Oc-
tober, and they wanted to lease it, and I didn't 
want to lease it. 

R e-direct examination by Mr. Jones. 

Q You met your wife this particular day 1 A 
Yes; she was in New York that afternoon pur-
chasing some necessities for the children, I be-
lieve. 20 

Q But other days she would be hon1e 1 A 
She was al·ways at hon1e. 

R e-cross examination by :Mr. :Markley. 

Q ,Vhere is this house, on the southwest cor -
ner f A '11hat adjoins this property that I lived 
111. This is on Prospect avenue. 

Q The house that would be nearest to the 
southeast corner, whose house was that f A I 30 
couldn't tell you the name of the people. 

Q Did you live in the corner house 1 A The 
house in which I lived had a frontage on Bloom-
field avenue and there was quite a large lot 
there and the house was back on the hill, about 
200 or 250 feet f ron1 the street line and looked 
over the west, and it faces Mt. Prospect avenue. 

Q On the san1e lot 1 A West fron1 the line 
of the property that I occupied was the east line 
of the property. 

-10 
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Edith C. IC ernp, direct. 

Q There is a sign there ''Crossways'?' A 
Yes, sir. 

Q ( Showing witness photograph.) This 1s 
the southvi7est corner of Mt. Prospect and Bloom-
field avenues. Does it show the corner 1 A It 
shows the southeast corner. 

10 Q The first house has a sign ''Crossways''? 

20 

A Yes, sir. 
Q Is your house here (indicating) 1 A No, 

my house is behind the tree. You can see the 
walk to the east of the house. 

Q vVhich is the nearest to your property? A 
,It is the Crossways Tea Room. 

(The photograph referred to 1s marked 
Exhibit D. 1 for identification.) 

EDITI-I C. I(EMP, sworn in behalf of plaintiffs. 

Direct examination by Mr. Jones. 

Q You are the wi£e of the last witness 1 A 
Yes, su. 

Q And you lived with him September 14th 
where~ A 49 Bloomfield avenue. 

QQ Q When did you hear of the accident? A 
About half-past seven or eight, possibly a little 
after; I don't remember positively when it hap-
pened. 

Q Where did you find your boy~ A ,Vhen 
I came in I found one of the twins with a 
neighbor and the other one in the hospital. 

Q You say one of the twins. These boys are 
twins? A They are. 

Q ,Vhat is the date of their birth? A May 
40 20th. 
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Edith C. IC ernp, d-irect. 

Q What year? A 1916. 
Q Did you notice Brooks' condition? A 

Well, he seemed very much wrought up and ex-
cited and after putting him to bed I soothed 
him the best I could. 

Q How was he hurt~ A His legs were cut 
and there was a bump on his head and he was 10 
rather excited. 

Q How long was Brooks laid up, if he was 
)aid up~ A A few days. 

Q Have you noticed any difference in his 
physical condition before the accident and after 
the accident~ A He seeins different to me, but 
he doesn't sleep so well and he don't sleep so 
well, and he has had two serious illnesses since 
the accident. 

Q That is Brooks 1 A Yes, sir. 20 
Q How long was Perry in the hospital 1 A 

About a month. 
Q Were you there frequently 1 A Quite 

frequently, three or four times a day. He was 
so seriously ill and he even after he got better, 
about the same. 

Q After a month he came home and was Le . ' . 
111 bed~ A Yes, sir. 

Q How long was he in bed 1 A About 
Christmas time. 

Q How long was it before he could get 
around 1 A vVell, he got up about aroulld 
Christmas time. 

Q I mean get around fairly well~ A It was 
n fter Christmas; I can't just ren1ember; around 
the first of the year. 

Q Did he use a cane or a crutch~ A Yes, he 
used canes at first. The doctor gave hi1n some 
sort of exercise. 1-Ie couldn't get around at all 
rt t first. 

30 
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FI elen Bright, direct. 

Q You saw him more than Mr. I(emp? A 
Yes. 

Q Is he completely well now? A I wouldn't 
say so. I-Iis strength gives out when he plays, 
his leg hurts him, he complains of his injured 
leg hurting him at times and he is very different. 

10 Q Does he use his leg? A He tries to play, 

20 

he runs, but his leg gives out particularly in the 
heat, in the summer when it was hot and even in 
a warn1 room. 

Q Do you notice any difference in the time of 
day 1 A I-Ie complains more after school. 

Q Is there any limp late in the day? A 
Yes, he li1nps quite noticeably, more so when he 
is tired. 

Cross examination waived. 

PLAINTIFF RESTS. 

IIELEN BRIGHT, sworn in behalf of defend-
ants. 

Direct examination by Mr. l\tlarkley. 

Q Where do you live? A Clifton. 
3 0 Q Are you married? A Yes, sir. 

Q How old are you? A Thirty. 
Q Do you remember the day of this accident? 

A Yes, sir. 
Q· Were you driving a car? A I was. 
-Q What kind of a car was it? A Buick 

sedan. 
Q vVhat year, model, do you know? A 1923. 
Q Do you reinember coming along Prospect 

avenue to Bloomfield avenue in Verona? A 
40 Yes, sir. 
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Q Was there anybody in your car at the time? 
·A lVIy sister was riding in the front seat and 
my brother-in-law sitting in the rear. 

Q vVhat is your sister's name? A Mrs. 
Dorrell. 

Q And was her husband in the back seat? A 
Yes, sir. 

Q And you three were sitting in this car 1 A 
Yes, sir. 

Q And you were driving? A Yes, sir. 
Q I-low long had you been driving this car? 

A Three and a half years. 
Q You have been driving in New York City? 

A Yes, sir. 
Q vVhen you came over here you got in this 

accident? A Yes, sir. 

10 

Q vVhen you caine to this corner on this day 2 O 
what tin1e was it? A '11wenty 1ninutes of four. 

Q ,Vhat is the physical health of your sister? 
A She was an invalid. 

Q vVhat ·was the purpose of the ride 1 A I 
was taking her out for a pleasure ride. 

Q vVere they living at your home? A They 
were staying there, vacationing at 1ny home. · 

Q Where did they reside at the tin1e? Did 
t~ey live in New York or New Jersey? A They 
hved on St. Mark's avenue, Brooklyn. 

Q ,i\Then you ca.me to this corner of Prospect 
avenue and Bloon1field avenue did you continue to 
cross 1 A No; I niade a co1nplete stop at the 
corner. 

Q Can you point to the corner on the n1ap, 
P. 1, and tell me where it was that you brought 
Y_our car to a full stop, as you say 1 A Yes, sir, 
right about here (indicating). 

Q Indicating the southeast corner. How far 
back to the southeast corner where the pole is 

30 
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Ii elen Bright, direct. 

on the map, how far back of that was the car 
when you stopped? A Five feet back from the 
corner. 

Q From the Bloomfield avenue curh1 A 
""\T • 
i es, sir. 

Q Where were you with respect to your right-
1 o hand curb? A "\Vi thin about two feet of the 

right-hand curb. 
Q Are you sure you made a complete stop 

there? A Yes, sir, the traffic was heavy. 
Q vVhat traffic are you referring to now when 

you say the traffic was heavy1 A The traffic 
on Bloomfield avenue. 

Q That was the street you wanted to cross r 
A Yes, sir. 

Q Is that the reason you made the stop? A 
2 0 Yes, sir, waiting for an opportunity to go across. 

Q Did an opportunity present itself? A 
Yes, sir. 

Q Explain to the jury just what you did, tell 
in your own words just what you did when you 
Raw the opportunity to cross. 

By the Court. 

Q Was there a traffic light or a traffic officer 
there? A No, sir; there was nothing there, nor 

30 any light. 

40 

By "JJ,fr. Markley. 

Q Go ahead and tell us. A I had been 
waiting to get an opportunity to cross and the 
traffic was cleared up, so there was nothing on 
my left and there was one car on my right, the 
distance of a full city block away on the opposite 
side of Bloomfield avenue, which would allo\v 
me plenty of time to cross. So I started to cross 

G7 
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the street slowly, looking to my left, looking for 
traffic coming that way. When my front wheels 
had crossed the trolley tracks and there was a 
sudden rush of a car coming to my right and I 
swung left to give him ample room to go left in 
the opening of Pompton Turnpike, and I was 
hit in the front wheel and my car carooned 10 
around so that it faced towards Newark on the 
trolley tracks. The car that hit me skidded and 
·went ahead and over the curb and in the ditch. 

Q As you were crossing from a standstill 
position at the southwest corner did you cross 
fast or slowly 1 A Slowly. 

Q How fast do you think you were going? A 
About ten 1niles. I was in first and I had just 
started. 

Q Where were your wheels with reference :.!O 
to the trolley tracks when your car started over? 
A Over the north rail. 

Q As you were coming out past the corner 
you continued on the left with your car 1 A 
Yes, sir. 

Q You didn't swerve? A No, sir. 
Q If there had been a vacant lot there you 

would have crossed on the right-hand side of 
thatf A Yes, sir. 

0J Q You say there was no car to vour left 
when you caine out f A No, sir. ., 

Q Can you point out where that car was on 
your rightf A (Indicating on map.) It was 
here. 

Q Suppose I put an X and a circle on there. 
I_ have son1e photographs here of your car, I be-
lieve. Looking at this first one what have you to 
say as to whether that shows the condition of 
your hubcap after the accident f A It does. 
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Q vVas that hubcap damaged before the ac-
cident? A No, sir; it was not. 

Q What other damage was there to your. car 
immediately after this accident? A The right 
running-board was bent right at the right fender 
or front. 

10 Q You say the run -board was jammed up 
against the side of the car? A Not completely 
against the car-raised upward. 

Q As it appears in the picture? A Exactly 
as shown in the picture. 

Q What about the right front fender? A 
That was bent back in against the car. 

Q Was there any glass broken in your car? 
A The left rear door, the glass was completely 
broken. 

Q Any other glass broken? A No, sir, that 2 
O is all the glass that was broken. 

Q What about the chassis? A It was thrown 
out of alignment as it was hit. 

( The photograph referred to is offered in 
evidence and marked Exhibit D. 2.) 

Q (Showing witness another photograph.) I 
show you another photograph and ask you 
whether that is your car? A Yes, sir, it is. 

30 Q It shows the front of your car? A Yes, 

Q I notice the light on the right side is taken 
out? A Yes. Mr. Applin took it out and towed 
the car and did the repair work so I could turn 
the car. 

Q Was your car struck on the right side? A 
No, sir, on the left side, but the beam was 
forced over, forcing the fender. 

Q The left front fender was bent? A No, . 
40 SU. 
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Q But you say the right front fender? A 
Forced it over that way. 

Q Did you say the glass was broken on the 
left side of the car? A No, sir, the right 
back door. 

Q Was there any glass broken on the left? 
10 A No, sir, that was the only glass that was 

broken. 

Mr. Markley: I offer these photographs 
in evidence. 

(The photographs referred to are marked 
Exhibits D. 3, 4, 5, 6, 7 and 8 respectively.) 

Q Looking at D. 3, do you recognize that? 
A Yes, sir. 

Q Can you tel1 me which way it is looking? 20 
A It is looking towards ·Newark on Bloomfield 
avenue. 

Q And as you look to the left there is a bea-
con light? A Yes, sir. 

Q Which beacon light is it? A That is the 
one across from Mt. Prospect avenue. 

Q And the street at the left is what? A 
Pompton Turnpike. 

Q And the street on tlie right, what is that? :~O 
A Mt. Prospect. 

• Q You come from the left of the picture 
that runs into Bloomfield avenue, going across 
the picture? A Yes, sir. 

Q Looking at D. 4, do you recognize in 
which direction that picture is looking _ across 
the car track? A Yes, sir, looking towards 
Verona. 

Q Do you see that beacon light in the pic-
ture? A Yes, sir. 

40 
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Q In about the ceuter of Lhc photograph'? A 
Yes, sir. 

Q On the map which beacon light vi1ould you 
say that is? A Up here (indicating). 

Q The first one you come to as you go west 
from the )\!fontclair hill? A Yes, sir. 

10 Q The first beacon light you come to lead-
ing into Pompton avenue? A Yes, sir. 

Q The next is D. 5. Will you please look 
at that, and looking at the center of the picture, 
does that show that parkway, that little circle? 
A Yes, sir, it does. 

Q In the center of Uw photograpl.t 0? A Yes, 

Q And this beacon, this picture shows the 
three beacons? A Yes, it does. 

20 Q Will you point out on the map which three 

30 

beacons it shows? A _(Indicating on map.) One 
here, one here and one here. 

Q It shows three beacons as you enter lVloun-
tain avenue fron1 Pompton and the one north of 
the park? A Yes, sir. 

Q ( Showing witness another photograph.) I 
show you D. 6. Can you tell me as you look at 
the picture which direction it shows on Bloom -
field avenue? A ~I.1owards Verona. 

Q And in the distance Newark? A Yes, sir. 
Q ~l1hat would be looking in a westerly di-

rection, wouldn't it? A Yes, sir. 
Q On the map which way would you be look-

ing? A Those pictures are not quite clear to 
me. 

Q As you look along the car track, is that 
looking toward Newark in a westerly direction? 
A It seems to be looking toward Verona. 

Q Looking at the left of the picture, is that 
the street out of which you come on Prospect 

40 avenue? A I don't recognize that. 
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Q This picture is looking westerly down hill? 

The Court: Is that the most westerly 
beacon light? 

Mr. Markley: Yes. 

Q The next one is D. 7. Tell me what that 
shows? A That shows the corner of Mt. Pros- 10 
pect avenue. 

Q Looking toward the center of the picture, 
that is lVIt. Prospect avenue? A Yes, sll'. 

Q And looking straight ahead? A That is 
going through Pompton Turnpike. 

Q That is looking north, the direction you 
were going? A Yes, sir. 

Q The last one, Exhibit D. 8. What direction 
is that looking ? A It looks up Mt. Prospect 
avenue. 

Q The direction which you came? A Yes ' Slr. 

Q Which would be a general southerly di-
rection? A Yes, sir. 

20 

Q When your car stopped, at the turning as 
you describe, to its left, where vvas it? A It 
laid on the trolley track which goes towards 
Ne-,vark, on the northerly trolley track. 

Q Would that be the westerly car track 
going to the left as you come out Mt. Prospect 30 
avenue? A No, to the right as I came out of 
]\It. Prospect avenue. 

Q Were the front wheels damaged ·? A Yes, 
sir. They were locked. I turned as I ·was hit 
on the left and they were locked right there. 

Q Did the car roll at all? A No, sir, it n~-
mained on the trolley tracks. 

Q Until how long? A I should judge prob-
ably ten to fifteen minutes, until it was pushed 
off. 

40 
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Q Do you know whether Officer Johnson. came 
there before it _ was moved? A Yes, he did. 

Q Do you know whether it was he who had 1t 
moved? A I know it took a good many to move 
it because it didn't have any power to move it 
back. 

1 o Q At any rate, it remained on the trolley 
tracks until it was removed? A Yes, sir. 

Q. When it was removed where was it put? 
A I know it was approximately swung this way 
on the tracks, they had to push it back this way 
and it lay back about here, so it lay partly across 
Mt. Prospect avenue. 

Q Indicating the southwest corner? A Yes, 
Slf. 

Q Won't you describe again how your car 
turned when it was in . the collision? A As I 20 
swung left I was coming right out this way and 
it brought the car right around like this. 

Q How was it pointing? A The front wheels, 
on account of being bent, the car was looking 
this way, on an angle. 

Q As you came to this car, this goes on the 
southeast, as you have already testified, on Mt. 
Prospect avenue. Were you over on your left-
hand side of Mt. Prospect avenue at any time? 

30 A No, sir. 
Q Were there any other cars alongside of you 

as you came to Bloomfield avenue? A Yes, sir. 
Q Are you quite sure that you were close to 

the curb as you testified? A Yes, sir. 
Q As you started across did you give any 

warning of any kind? A Blew my horn as I 
started over. 

Cross examination by Mr. Jones. 

4 0 Q You say you blevv your horn? A Yes, sir. 
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Q You didn't see any cars? A Just the one 
to my right. 

Q I was wondering why you blew your horn 1 
A It is customary at a place like that. 

Q You did that? A As I came out. 
Q You could see all around, couldn't you f 

A Yes, sir. 
Q It is a very wide street? A Yes, it is. 
Q It is about twice as wide as this court room. 

There is a flare at each place? A Yes, sir. 
Q That makes it unusually wider? A Yes, 

sir. 
Q You could see half a mile on the avenue? 

A Yes, sir. 
Q Without any other car but the Davis car, 

and you made the observation, and you saw no 
other car outside of the Davis car? A No, sir. 

Q You didn't see this man struck? A No, 
SU. 

Q There is a cement road at that point? A 
Yes, sir. 

Q And it is about sixteen or twenty feet wide, 
the cement part? A Yes, sir. 

Q The middle of that cement was a black line 
right at the inn running right and left? A 
Yes, sir. 

Q After the accident your engine had stopped, 
hadn't it? A Yes, sir. 

C1'oss exa.mination by Mr. Kane. 

Q Will you point out on the map just where 
the cars collided? A As I was coming up this 
way and swung left I should judge it would be 
here (indicating on map). 

Q That is just north of the northern most 
rail of the westbound track. To the left is a 

10 
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beacon light 1 A Yes, sir; as the car comes 
around it would throw it slightly to the left. 

Q Were you g~ing on Pompton avenue or 
were you going west on to Verona 1 A No, sir, 
on Pompton avenue. 

Q Are there any markers on the street in-
10 dicating the course of an automobile coming out 

of Pompton avenue? A It is divided with a 
black line here; this is a beacon light right here. 

Q Were there any marks here on the corner 
which should indicate slightly to your right be--
fore you make the turn? A No, there are no 
markers there. 

Q Just a beacon light and a sign '' Keep to 
the right?" A Yes, sir. 

Q You say the car was on the car tracks just 
2 0 after the accident and then was moved over 

to this corner? A To about here. 
Q It was removed to this corner (indicating)? 

A Not after the accident, no, sir. 
Q You blew your horn before he started? A 

Yes, sir. 
Q Did you notice whether the Davis' car was 

going fast or slow? A Not ·when it was a block 
away. 

Q When was the next time you saw it 1 A 
30 When I first had my front wheels across the 

four tracks. 
Q Where was the Davis car then? A Almost 

on top of me. 
Q How close to you? A Just so you knew 

you had to be out of his way. 
Q Can you tell me feet, whether it was five or 

fifteen or twenty feet 1 A Just a few feet he 
ran into us. 

Q Not in front of you? A He was in front 
40 of me; he was right at my side. 
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Q What part of the Davis car was hit 1 A 
The front of the Davis car struck my right 
front hub. 

Q_ Wasn't the Davis car struck at a point op-
posite the front seat? A No, sir. 

Q Didn't you diminish your speed 1 A No, 
sir. 

Q You didn't do that? A No, sir. 
Q Just turned slightly to the left 1 A To the 

left. 
Q How far did you travel from the time you 

first looke~ and saw Davis about a block away 
from the time that you saw him right across the 
car tracks? A Yes, sir. 

Q I say, how far is it? A Twenty-five to 
thirty feet. 

10 

Q You know Bloomfield avenue is approxi- 20 mately ninety feet ,vide? A I am not any judge 
of what a street is. 

Q Can you indicate in this room from the time 
you started to cross and the time you were hit? 
A It would be about a third again the width of 
what this room would be. 

The Court: That would be forty feet. 
The Witness: I don't know how to judge 

by feet. 
The Court: That would be over forty 

feet. 

Q You kept looking to your left as you came 
out? A Yes, traffic that would come to my left 
on the first half of the crossing. 

Q But you saw no traffic coming from your 
left? A No, sir. 

Q And the only traffic you saw was the Davis 
car coming from your right? A yes, sir. 

30 
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Q And you continued to look to the left in-
stead of to the right, although there were no 
cars approaching from your left and there was 
one approaching to your right? A I looked 
to the left. 

Q And you continued to look to the left? A 
10 No, sir, I looked to the right and saw the Davis 

car coming. 
Q You looked to the right and 8aw this car a 

block away? A Yes, sir. 
Q And then you continued to look to the left? 

A Yes, sir. 
Q And you then continued to look to the left 

until you got to a point ·which was approximately 
the last car track? A Yes, sir. 

Q And didn't look to the left until you got 
20 to the car track, and you don't know how fast 

he was going? A No, sir. 

30 

40 

Q Did you have a talk ·with Davis? A Yes, 
sir, he asked me for my license and said a child 
had been hurt. 

Q Do you remember testifying in the Record-
er's Court in Verona? A Yes, sir. 

Q Will you say there was no other conversa-
tion between the two of you other than you have 
just stated? A And the sergeant in his office. 

Q What was the conversation there? A I 
tried to tell about the speed that Mr. Davis was 
coming down and he said we would have to tell 
our story to the Recorder. 

Q You didn't notice how fast he was going? 
A The fact that a car is coming at you at great 
speed and the fact that his brakes squeaked and 
he skidded, you know that he is coming fast. 

Q Did you say to :.Mr. Davis after the aeci-
dent that it was your fault? A I didn't. 

Q You are sure of that? A I am positive. 
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Q I ask you if you remember testifying in 
the police court in Verona? Did you testify as 
follows in the police court in Verona: "By the 
Court: Q.ruestion: Did you at the time have 
alleged conversation with 1\tir. Davis adinittino-
to him the accident was your fault? Answer~ 
He s~id to ~e- Question : I ask you the simple 1 O 
question, . did y_ou at the time have an alleged 
convers~tion with Mr. Davis admitting to him 
the accident was your fault." Did you testify 
that way? A No, sir, I did not. 

Mr. Markley: I submit the entire record 
must go in. 

The Court : Are you willing to stipulate 
that this was the record that was taken in 
the Recorder's Court? 

:Mr. Kane: Yes. 
The Court : And you, Mr. Jones? 
Mr. Jones: Y es. 
Mr. Kane: I am willing to have all the 

record go in if the Court is satisfied. 
The Court : I am satisfied. 

. Q. Was the front headlights broken? A No, 
sir, it was not; it was whole. 

20 

Q 30 
But it was removed after the accident oi A 

Yes, sir. · 

Q Where were these skidmarks, if you know? 
A They started about here and then they went 
on to the curb. 

The Court: Indicating about the south-
west corner of the triangle to the north-
west corner of Pompton avenue and Bloom-
field avenue. 



10 

78 
Iielen Bright, cross. 

The Witness: They were not near the 
corner because they were down here coming 
to the car tracks and swung and went in 
like that. 

The Court: Opposite the southwest cor-
ner. 

Q They didn't extend down to this point? A 
Not to my knowledge. 

Q Did you look on the road for the skid-
marks? A Yes, I did. 

Q Were there any other cars besides the 
Davis car coming on down there? A Not that I 
noticed at the time, no, sir. 

Q And you were going at a speed of ten 
miles an hour? A I said somewhere between 
six and seven because I had gone in first speed 20 and was going across the cobblestones. 

30 

40 

Q As the cars collided I suppose they bumped 
each other on the side, do you understand what 
I mean? A As that car was here and my car 
was here they were right up together. 

Q And I suppose this rubbing together was 
what caused this running board to be damaged? 
A No, sir. 

Q You say that headlight ·wasn't smashed? A 
It wasn't broken. 

Q It was cracked? A No, sir, it was re-
moved whole. 

Q And there was nothing the matter with 
the other one? A No, it was perfectly all right. 

Q Was this mudguard bent down or broken 
off? A Bent back away underneath. 

79 
Alfred E. Dorrell, dfrect. . 
ALFRED E. DORRELL, svvorn in behalf of de-

fendants. 

Direct exa1nination by Mr. Markley. 

Q Where do you live? A 419 Twentieth 
street, Richmond Hill. 
. Q. Is Mrs. Bright your wife's si~ter? A Yes, 

sir. 
Q yv ere you two in Mrs. Bright's car? A 

Yes, sir. 
Q Where were you seated? A Rear seat. 
Q What was the purpose of this drive? A 

Just a short drive. 
Q And do you remember coming to the cor-

ner of Bloomfield avenue just prior to the acci-
dent? A Yes. 
. Q Do you remember that your car stopped as 
it came to Bloomfield avenue? A Yes, about 
two minutes. 

Q Indicate on the map where you saw the 
car stop. A The southeast corner. 

Q As you came along Prospect avenue, the 
street you were on, as you came along that 
street to Bloomfield avenue what part of the road 
was your automobile on? A On the right-
hand side. 

Q Was it at any time on its left-hand side? A 
No, sir. 

Q Or to the left of tho center of the road? A 
Never. 

10 

20 

30 

Q Won't you just describe to the jury in your 
own words what you know of this accident? A 
As we came along here the traffic on Bloomfield 
avenue was heavy in both directions. We stopped 
there several minutes; after all cars had 
passed, there were no cars directly opposite 40 
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··where we ,vere-after the cars had passed in both 
directions and were opposite the crossing Mrs. 
Bright sounded her horn and started to cross. 
As she started I glanced to the right of Bloom-
field avenue and I noticed there was a car there, 
which is where this car swings over into Bloom-

10 field avenue. 
Q Opposite the gas station 1 A Yes, sir, 

up about there. As we started, as we got out of 
Bloomfield avenue, I glanced to the left, and just 
as we were going over the car track I heard a 
shrieking noise, like brakes make, and I observed 
this car that I first saw, I saw this car coming 
at a rapid speed, and as we crossed the rail it 
struck the front right side of our car about, I 
should say, at the wheel, and forced the car to 

2 0 
the left. Just as it struck Mrs. Bright turned 
her wheel to the left and our car made a circle 
on the track right here (indicating). 

Q You are pointing where the first track 
would come tot A I wouldn't say exactly on the 
rails. On · the track leading towards Newark. 

Q It turned you right around 1 A Yes, sir. 
Q What happened to the other car1 A As 

the Davis car struck his car and forced it to the 
left the cars then sideswiped. J\!Ir. Davis' car 

30 went off to the right and struck the curb. He 
stopped right the-re ··with his rear wheels against 
the curb, on the far side of Bloomfield avenue. 

Q That would be the northwest corner 1 A 
Yes, sir. 

Q And the other car was in the ditch, you 
sayt A Yes, sir. 

Q Did you look at the ground afterwards to 
see if there were any skidmarks 1 A Yes, I did 
notice skidmarks that were there, about the end 

4o of this. 
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The Court : You are indicating on the 
southwest part of the triangle then. 

Q Down to where 1 A Down to about here 
and then there were other marks. 

Q The point you refer to now is just north 
of the most northerly rail of the car tracks °l A 1 o 
Yes, sir. · 

Q Where would you say that car was with re-
spect to being opposite the beacon light 1 A 
I~ would ~e ju~t about opposite, that is, run-
ning a straight hne it would be. 

Q Did this car give any warning of its ap-
proach, the Davis car1 A Nothing but the 
brakes. 

Q W_hat did you hear about the brakes t A 
The shrieking noise that brakes make ·when they 
are a pp lied very hard. 

2 
O 

Cross ex amination by Mr. Jones. 

Q Do you know that location 1 A Not very 
well, no. 

Q Where do you say you live 1 A At the 
present time I live in Richmond Hill. 

Q You have seen it quite a little since 1 A 
I haven't. 

How wide is Bloomfield avenue at that 
P?int 1 A I couldn't say in feet, but it is a 
wide street. 

Q At that particular point there is a great 
deal of space on account of the flare-makes 
it appear considerably wider1 A The Pompton 
Turnpike leads into it. 

Q There is quite a flare there 1 A On the 
curb, yes. 

Q There is a decline there 1 A Yes, sir, it 
is do,vn hill. 

30 

40 
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Q And across here, beginning in the middle 
of Bloomfield avenue and going north there is 
much more of abrupt slope? A Yes, sir, up hill. 

Q A fairly abrupt one? A Yes, sir. 
Q You are quite sure that the lady driving 

your car didn't make a little spurt to get up that 
10 hill? A No, sir. 

Q How fast was she going? A Six miles an 
hour. 

Q At that point you were just about at the 
Turnpike? A No, sir, we were on Bloomfield 
avenue. 

Q Twelve feet after that it gets very abrupt? 
A I couldn't say. 

Q As you recall it, as your driver was going 
up that hill, there had been no increase in 

2 0 speed? A No increase in speed. 

30 

Cross examination by Mr. Kane. 

Q Did you notice the damage that was done 
to Mrs. Bright's car? A Yes, sir. 

Q Were the headlights broken? A No, the 
glass was taken out after the accident, the right 
one was, light taken out. The light was slightly 
bent and the glass into it was loose. 

Q But the right one was all right? A Yes, 
sir. 

Q You say you saw the Davis car quite aways 
up the street? A Ye·s, sir. 

·Q When your car started to go out into 
Bloomfield avenue? A Yes. 

Q And the next time that you saw the Davis 
car it was about twenty-five feet away from you 
and the brakes were shrieking? A I should 
judge it was about the distance. 

Q Where was the Bright car at that time? 
40 A We were just crossing the track. 
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Q1 Which tracks? A The front wheel, I 
should judge, was just going over the north rail 
as you would come into Bloomfield avenue. 

Q Where was the Davis car, that is, with 
reference to the trolley tracks, and the right-
hand side of the road when your car was at that 
point which you have just described? A ,¥ ell, 10 
that was on the asphalt close to the rail. 

Q How far away from the rail? A One 
foot. 

Q And there was no other traffic in that im-
mediate vicinity at all? A Not that I saw at 
that time. 

Q What, if anything, did Mrs. Bright do from 
the time she left this curve until the time of the 
collision? A She was driving the car. She 
didn't do anything. 2 o 

Q What did she do with her car? A She 
·was driving it across Bloomfield avenue. 

Q At what speed? A About six miles an 
hour. 

Q Did she increase or decrease that speed? A 
No, sir. 

Q Did she turn to the right or left? A Just 
as this car was about to strike her she turned 
her car to the left. 

Q How far did she go to the left before the 30 
collision occurred? A I don't believe we went 
a foot or two. 

Q Where was the point of collision? A 
Right about in here (indicating). 

Q Directly on a line with the beacon light? A 
We were coming out across here and it ·was 
just about here where the collision occurred (in-
dicating). 

The Court: Indicating the most northerly 
H) rail and just south of the beacon light. 
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Q Are you sure that the collision didn't oc-
cur a little bit west of the beacon light? A I 
wouldn't say that it did. 

Q Will you say that it didn't f A At this 
point here as the car was standing here if you 
drew a line straight down, we were coming out 

lO at an angle, and it was just about opposite. 
Q You are sure it was not just west of the 

beacon light that the accident occurred? A It 
wasn't to the west. 

Q It couldn't have been to the west. It was 
almost opposite the beacon light and slightly to 
the east? A Yes, sir. 

Q Will you describe the course of Mrs. 
Bright's car from the time she left this point 
where she was standing on Mt. Prospect avenue? 

20 A We were standing here and started and we 
came out right like this and the collision oc-
curred right there (indicating on map). 

Q Did you say anything to Mrs. Bright as 
you saw this Davis car on your right twenty-five 
feet awayf A There was no time to say any-
thing. 

Q Did you say anythiug f A No. 
Q Did you do anything? A I saw my wife 

sitting in the front seat. 
3 0 Q You said you were on the fourth rail when 

you saw the car twenty-five feet to the right of 
you? A Just about crossing. 

Q How fast was it going? A It was going 
so fast-

Q Can't you point out something in this 
room? A No, he was coming so quickly that I 
couldn't. 

Q You knew that he was twenty-five feet 
away from you? A We ·were moving at the 

40 time. 
.. 
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' 
' I 

Q You couldn't point out any point in this 
room from where you are sitting that your car 
traveled before it was hit f A It occurred al -
most immediately; I couldn't, no. 

Q Would you say it was three feet? A I 
couldn't say positively. 

Q Did you examine the roadway for skid- IO 
marks? A After the accident I saw skidmarks. 

Q How soon after the accident did you ex-
amine the road for skidmarks? A I carried my 
wife over to the corner and then I came up and 
examined the skidmarks and that was about ten 
minutes. 

Q Did they start at a point where you first 
heard a squeaking of the brakes? A vVhy, I 
should judge he was there. 

Q And that vvas about twenty-five feet to 20 
the right of you? A When I saw the car the 
brakes ·were screeching, the car had probably 
traveled twenty or twenty-five feet. 

Q You are guessing at it. How fast would 
yo.u say you were traveling? A I should say 
Hurty-five or forty miles an hour. 

Q It wasn't twenty-five? A I don't think 
so. 

Q How long were those skidmarks? A Alto-
gether they were several car lengths. 

Q · Did he turn to the right or left as he came 
down there with his brakes screeching1 A I 
didn't see him make any turn at all, it happened 
so quick. 

Q What parts of the cars collided? A ~1rs. 
Bright's car was on the right front side ·with the 
front ,vheel. 

Q What part of it? A The front. 
Q What part of the car struck it ? A The 

front of ~1r. Davis' car. 

30 



Alfred E. Dorrell, cross. 

Q What part of the front 1 A It would be 
the left. 

Q The left side of his car struck your car 1 
A The front of his car. I couldn't tell you ex-
actly what part of his car. I don't know 
whether it was the front of the car or , half. I 

10 would say about half. 
Q You are not sure 1 A I know it WflH 

struck. 
Q You are sure it was Mr. Davis' car1 A 

Yes, sir. 
Q You are positive about that, that it wasn't 

on the side of the Davis car 1 A Yes, sir. 
Q Did you examine the Davis car? A The 

next day I examined it. The front fender was 
bent and there was a crack in the windshield and 

,2 0 I believe there was a bent axle. 
Q Did you examine the axle to see whether 

it was bent or not1 A Yes, sir. 

30 

40 

Q That was after it went off the curbstone 
and into the ditch? A Yes, sir. 

Q Did you make an examination of the left 
side of Davis' car 1 A The left side I am speak-
ing of now. His axle was bent and his mudguard 
was crumpled up. I didn't notice anything else 
about the left side of the car particularly. 

Q Did you examine the left door of the car 1 
A The door was open when I went over. I 
didn't notice there was anything the matter with 
it. 

Q The left front running-board 1 A I didn't 
notice anything. I told you what I saw. I 
didn't see anything wrong with the door. 

Q You didn't look to see, did you 1 A Not 
particularly. 

Q Where was your wife 1 A In this Cros-
ways Inn. 
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Q Who was in there? A The proprietors 
and one of the witnesses, I believe. 

Q. Was there anybody else1 A There might 
have been somebody else upstairs. 

Q You left your wife and came out to make 
the examination 1 A I didn't come out to make 
the examination. I thought the car might be 10 
stalled on the tracks and I thought I would help 
to get the car off. 

Q You left your wife in the custody of tho 
proprietor and waitress of the hotel? A Yes, 
sir. 

The Court : Let us get these measure-
ments. 

Mr. Jones : (After measuring.) 66 feet. 

Q What is the distance from the most easterly 20 
light blinker to the most westerly one 1 

Mr. Jones: 210 feet. 
The Court: How far is it from the most 

westerly blinker to the northwest corner 
of the curb1 

lVIr. Jones: 31 feet. Measured outside 
this pole to the edge of the blinker. 

The Court: How far is it from the south-
erly curb of Bloomfield avenue and Mt. 30 
Prospect avenue to the most northerly car 
rail? 

lVIr. Jones: 31 feet. 
The Court: How far is it from the point 

tlpposite the southwesterly angle of the tri--
angle to the curb of the northwest corner? 

lVIr. Jones: That is 90 feet. 
Mr. Markley: 1fay we have the width of 

l\1t. Prospect avenue from curb to curb1 40 
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Raymond Johnson, direct. 

Mr. Jones: 26 feet. Bloomfield avenue 
is away down here. It is 56 feet there. 

(Mr. Markley reads the testimony of Graco 
L. Dorrell.) 

At 1 o'clock P. M., the Court took a re-
cess of one hour. 

AFTER RECESS. 

RAYMOND JOHNSON, sworn in behalf of the 
defendants. 

Direct examination by :Mr. Markley. 

2 0 Q Are you an officer? A I am. 
Q vVhere? A Verona. 
Q Do you know any of the parties to this ac-

cident? A I do not. 
Q How did you happen to go? A I was de-

tailed to go there by the sergeant. 
Q You were sent from police headquarters? 

A Yes, sir. 
Q How far is that from the place of the acci-

3 o dent? A About half a mile. 
Q How did you go? A By motorcycle. 
Q What is the grade of the street as you go 

from Prospect avenue to cross Bloomiield ave-
nue to Pompton? A Just a slight grade. 

Q Is there a steep grade there? A No, sir. 
Q Is there a steep grade do,vn these tracks 

or around this parkway? A No, sir. 
Q Just a slight grade, you said? A Yes, sir. 
Q I believe you told me that the street that 

40 runs that way is Prospect avenue? A Yes, sir. 
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Q It is Prospect avenue except the last block 
as you come to Bloomfield avenue? A Yes, sir. 

Q It goes all the way through to Eagle Rock 
avenue? A Yes, sir. 

Q Can you tell us where the seven-passenger 
sedan was? A It was in the track, across the 
track. The Overland car was across the street 1 O 
over the curb in the ditch. 

Q Would you mind pointing on this map, if 
you can do so-you have seen this map before? 
A I have. 

Q You know the layout f A Ye·s, sir. 
Q Show, if you can tell us, where the Buick 

seven-passenger sedan was when you got there? 
A Right here (indicating). · 

The Court: Indicating about the middle 20 

of the car tracks and a Ii ttle to the left of 
the point directly south of the beacon lamp. 

Q What direction was it pointing? A 
Toward Newark-that is east. 

Q Which way would that be on this map? A 
This way. 

Q Going from the left to the right of the 
lamp. Where was the Overland car? A It wa;s 

30 over the curb, :in the ditch. 
Q What was over the curb? A '.I.1he two 

front wheels. 
Q Where were the two rear wheels? A They 

were in the road. 
Q You say that it was overturned? A No, 

the two front wheels were over the curb. 
Q Where? A In the ditch. 
Q Did you notice any skidmarks on the 

ground? A Yes, sir. 
40 
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Q Won't you tell us just where you saw them 1 
A Right from here, just a little beyond here. 

Q Right from where I have got my pencil. 
Suppose I put "S" with a circle around it, 
about there (indicating). A All the way over to 
the curb. 

Q That is, the curb near the pole? A Near 
the pole. 

Q The northwest corner? A Yes, sir. 

Cross examination by Mr. I(ane. 

Q You say, officer, that the Buick car was 
a little bit to the left of this beacon light, but 
it wasn't on the car tracks; is that right? A 
Yes, sir. 

2 o Q How far to the left was it? A I couldn't 
say. 

Q Approximately? A I couldn't say. 
Q You couldn't give us any idea of the dis-

tance in this room? A No, sir. 
Q Did you observe the situation thoroughly? 

A No, sir. 
Q How did you see the skidmarks? A I 

looked for skidmarks. 
Q You did see something, observe something, 

3 o besides the position of the cars? A Yes, sir. 
Q From your observation can you tell us ap-

proximately how much to the left of this beacon 
light this automobile was, this Buick? A No, 
sir, I could not. 

40 

Q Would you say it was ten feet west of the 
beacon light? A No, sir. 

Q You haven't any idea of just how far ex-
cept it was some distance to the left or west of 
the beacon light? How far out? A Out on the 
car tracks. 
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Q The skidmarks started beyond the point 
just a little to the east of the beacon light, and 
is that where it started, about midway between 
the car track and what would be the curb line 1 
A That is where they started. 

Q Can you tell us how far away from the 
car tracks that was? A No, I didn't observe it. 10 

By Mr. Markley. 

Q What did you do, if anything, with respect 
to the Buick car? A I had it pushed back to 
the curb. 

By the Court. 

Q From where? A Off the trolley traclrn. 

20 The Court: Indicating the southwest cor-
ner. 

By Mr. Markley. 

Q You had it done? A Yes, sir. 

RAYMOND N. APPLIN, sworn 
defendants. 

111 behalf of 

Direct exa1nination by Mr. J\1arkley. 

Q Where do you live? A I live in Newark. 
Q What is your business? A Garage. 
Q "'\¥here is your garage 1 A Bloomfield 

avenue, Verona. 
Q How near to the scene of this accident 1 A 

About half a mile up. 
Q How did you come to go down there? A 

3J 

I got a call from the police department. -!: J 
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Q Did you go down in response to that call f 
A Yes, sir. 

Q vVhen you got there do you know where 
the Buick car was f A '.l1he Buick car was over 
in the gutter, right in the corner. 

Q Right down to the southwest cornerf A 10 Yes, sir. 

20 

30 

Q Where was the other car, the Overland 1 A 
It was over in the ditch, the other corner, the 
northwest corner. 

Q Did you examine these cars f A. Yes, sir. 
Q Take the Buick first and tell the jury ,\,hat 

wa•s damaged as you observed it f A The rear 
front fender was bent up and the tie-rod was 
bent in; the front headlights fell to the ground 
and the impact had bent the rod. 

The Court: He can tell what he observed 
and I think we will stdke out the entire an-
swer. 

Q Just tell us once again as to what you ob-
served-the damage to the Buick carf A I seen 
the fender was bent up, the right front fender. 

Q What do you mean f A When the car was 
hit, which naturally-

Objected to. 

Q Was it bent up or down f A It was bent 
under; the running board was bent. 

Q What other damage did you see on the 
Buick f A The left headlight was bent. 

Q And was the glass broken f A No, sir. 
Q How long have you been in the automobile 

busine ·ss f A I have been there about twelve 
40 

years. 
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Q How long have you yourself been in the 
automobile business f A Mechanic for fourteen 
years. 

Q And you now own a garage? A Yes, sir. 
Q I show you a photograph. Do you recog-

nize that car there on the day of the accident f 
10 A Yes, sir. 

Q I call your attention to the hub cap on 
the right rear wheel? A Yes, sir. 

Q Was it in that condition in the photograph 
as you saw it that day? A Yes, sir. 

Q I show you another picture and ask you 
do you recognize that f A Yes, sir. 

Q Was that in that same condition when you 
saw it? A Very same condition. 

Q Could you tell by looking at that car it 20 
had received the impact of the collision? A 
Yes, sir. 

Q Where f A '.l1he front right wheel. 
Q Can you tell from your experience as an 

automobile man whether on the Buick the head-
lights were on the cross memberf A They are. 

Q Did you observe when that fender was 
pushed in, did it have any effect upon that 
cross memberf A It did. That cross member 
is an iron bar that goes between the two head- 30 
lights, and that frame dropped off, naturally 
·with a push like that it made the left-hand head-
light bent in. It is nothing but a small sheet 
iron and they bend very easily. Your founda-
tion to it is your headlight rim. 

Q Where do you say the impact was on the 
Buick? A On the front fender and wheel. 

Q You say that as it was struck it pushed it 
and crossed the cross member f A No, sir, it 
wonld go rig Ji t. to Urn right front fender. 

4J 
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Q Did you observe the damage on the otlrnr 
·car? A Yes, I stood there and looked at it. 

Q What did you see with respect to the Davis 
car? A It is over a year. It was lying on a 
rock. There was a big rock, it fell over on this 
rock. 

Q Over on the side? A No, there is a gutter 
there extending about that high (indicating). 

Q Ten inches? A Yes, sir. 
Q Was there a curb there? A Yes, sir. 
Q The curb was how high? A Ten inches. 

There is a big rock and the front axle laid over 
that rock. 

Q How about the front of the car? A Yes, 
sir, the front was bent. 

Q What part of the front was damaged? A 
The left fender and the tie rod and the axle. 

Q Did you or did you not see any damage to 
the Davis car? A No, I didn't. 

Q Did you take the Davis car? A No, sir. 

Cross examination by Mr. Kane. 

Q When you saw the Overland car the front 
wheels were in the bumper? A Yes, sir. 

3 o Q How long did you stay there? A About 

40 

ten or fifteen minutes. 
Q You say it is a year ago and you don't 

recall distinctly what damage was done? A 
Yes, I stood there about ten minutes, waited for 
my man to pick the rock up. 

Q How many people were in the crowd? A 
When I got there there were about twenl:y 
people. 

Q They were all gathered around the Davis 
car? A Both cars. 

9G 
Louis D·avis, direct. 

Q Did you look to see what damage was done 
there? A I probably stood there fifteen or 
twenty minutes. 

Q Did you make a detailed examination? A 
I just stood around looking at them. 

Q Had the car jumped over the sidewalk? A 
It jumped out right over the curb. 1 O 

Q Had it passed over the rock? A Right on 
top of it. 

Q Resting on the rock? A Resting on the 
rock and curb. The ends were holding it across 
like. 

Q You say there is a beam across that left 
side, the two headlights? A Yes, sir. 

Q Were you there when the lights fell out? 
A No, sir. 

Q You didn't take it out? A I didn't. 20 
Q There wasn't damage to the right headlight, 

even though the damage was on the left, and the 
left headlight wasn't touched? A No, sir. 

Q Was this tie rod crushed? A Yes, sir, it 
was crushed. 

LOUIS DA VIS, sworn in behalf of defendants. 

Direct exa1nination by Mr. I{ane. 

Q Where do you live? A 471 State street, 
Trenton, New Jersey. 

Q Where did you live on the 14th of De-
cember, 1926? A At 656 Fifteenth street, New-
ark. 

Q What was your business? A Druggist. 
Q Employed by whom? A United Retail 

Chemist. 

30 

40 
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~. On that 14th day of September were you 
driving your automobile along Bloomfield ave-
nue? A Yes, sir, in Verona. 

Q In what direction were you going? A 
Westerly direction. 

10 
. Q How long did you have that car prior to 

the accident? A I bought it July 12, 1926. 
Q A new car? A A new car, yes, sir. 
Q Where were you going? A I was on my 

way to Summit, New Jersey. 
Q Anybody with you in the car? A Mr. 

Lerner. 
Q What kind of a day was it? A A very 

clear day. 
Q . As you approached the Pompton Turnpike 

"20 w~at rate of speed we1,:e you going? A I was 
going about twenty or twenty-five miles an hour. 

Q What streets were you driving on? A 
The right side, Bloomfield avenue. 

Q Near the curb? A Yes, sir. 
Q Was there any traffic in that neighbor-

hood? A Yes, there always is. 
Q Just answer the question. The question is 

whether there was then? A There was. 
Q You remember passing the truck that Mr. 

30 Johnson was driving? A I remember passing 
a number of trucks going up to Newark but I 
don't remember passing any particular ~ne. 

Q As you approached the Pompton Turnpike 
was there any traffic there? A Yes, quite a bit. 
As I was coming down here, I had let a car come 
out of this way, I saw there was traffic here• I 
shifted in second gear, I really hadn't stopped 'so 
I could start with it right in gear. ' 

Q_ Are you indicating in front of the service 
40 station? A Yes, sir. 
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Louis D·avis, direct. 

Q Where did that car come? A Out into 
Bloomfield avenue, after I shifted into second. 

Q How fast were you going? A About 
fifteen. 

Q That is a down grade there? A Yes, sir. 
Q Did anything happen after you shifted into 

second gear, did you have an accident? A Yes, 
sir; Pompton avenue and Bloomfield avenue, the 
outer exit. 

Q Point where the accident occurred. A 
(Indicating on map.) Right here. 

Q1 Did you see Mrs. Bright's car before the 
accident? A Yes, sir. 

Q Where did you see it? A I couldn't say 
it was Mrs. Bright's car, but I do know of the 
stopping at this first beacon when I went down. 

10 

Q You say that it was standing at one of 2 o 
these corners? A Yes, sir. 

Q Did you notice it or anything after they 
started up? A I saw it standing in front there 
and I saw the car move. 

Q Pass ap slowly? A I don't know. 
Q In what direction was it going? A In a 

westerly direction. 
Q How fast was it going? A I couldn't say. 
Q Did she continue to go straight ahead? A 

Yes, sir. . 
Q How far did she go before the car was col-

lided with? A I couldn't accurately say the 
distance, but I should say it must have been 
going in the car track in an easterly position in 
a northerly direction. 

Q As I understand you, you saw that automo-
bile all the time from the tin1e you were at the 
beacon until the collision occurred ? A Yes, sir. 

Q ,¥here was your car when Mrs. Bright 
n1ade that turn to the left ? A ,Vhen Mrs. 

30 

40 
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Louis Davis, direct. 

Bright made a turn to the left and it seemed as 
if she was taking a direction, you know, to the 
. concrete wall. 

Q vVhere was it she started to make this ten-
degree turn f A She was beginning at the sec-
ond car tracks, the front wheels. 

Q vVhat did you do? A I continued driving 
ahead. 

Q· Did you notice her do anything else with 
reference to the speed of her car? A When I 
got down to about midway of the beacon light 
and the entrance to Pompton avenue it seems as 
if her car sped up. 

Q What did you do then? A I was on the 
extren1e right and the garage and the beacon 
light is right here and I was past the beacon 

20 light when I saw her swing to the left. There is 
a grade on Pompton avenue, and as I turned she 
struck me. 

Q ,Vhat part of your automobile was struck¥ 
A The back door to the car, the front of my car 
and the left wheel. 

Q And your car went over the curbstone and 
hit these two boys? A At the time there was an 
excavation there, they were going to put up a 

30 signboard, and my car went on the curb, and my 
car was facing this way, the front of the car 
facing into here (indicating), and the ,vheels was 
right out here. 

40 

Q Where was Mrs. Bright's car? A Imme-
diately after the accident, with the car facing this 
way (indicating). 

Q Which wayf A I should judge the wheels 
were over the car tracks. 

Q You got out of the car? A Immediately 
after the accident. 

' .. 

Louis Davis, cross. 

Q Was there any conversation there between 
you? A I immediately asked her for her 
license, and she said, "Just a minute," at the , 
tin1e I was excited, and I waited a second or two, 
and she showed me her license. 

Q Was there anybody there at the time? A 
Lerner was there. 

. Q vVas Lerner in the car with you ? A Yes, 
sir. 

Cross examination by Mr. Jones. 

Q I thought you lived in Bloomfield? A I 
said I was managing a drug store at that time in 
Bloomfield. 

Q Ordinarily there is a large amount of 
traffic back and forth there f A No, sir. 

20 Q And there was room for Mrs. Bright's car 
and you f A Yes, there is. 

Q There is a flare .as shown on that map. You 
can co1ne out of one of those flares into Bloon1-
field avenue and the blinker and the traffic light 
is right there f A Yes, sir. 

Q And you say you were on your way to Sun1-
mit f A Yes, sir. 

Q Did you know on that day that the most 
direct and easiest way to start was over Prospect 

30 avenue and then west? A I did not. 
Q How long had you been down in that sec-

tion in business ? A It is quite a distance fron1 
Bloomfield to Third. 

Q How long had you been in the Bloomfield 
store and in business at that section ? A I ·was 
in about ten months. 

Q ~ That have you got to say as to the grade 
of Bloomfield avenue fron1 this point, that is 
indicating a point about 500 feet down to the 

40 
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Louis Davis, cross. 

northwest corner of Pompton and Bloomfield? 
A Part of it is pretty steep and then it gets to a 
lower grade. 

Q ,Vhat have you to say as to the grade of 
Pompton from here up to there 1 A Short and 
steep grade. 

Cross examination by Mr. Markley. 

Q You had been up to Summit before 1 A 
No, sir. 

Q Never was to Summit1 A No, sir. 
Q You had been driving a car1 A Yes, sir, 

I knew it was past Verona. 
Q How would you have gone to Summit-

through Denville 1 A I didn't know. I thought 
2 o I would ask someone the best direction. 

Q You knew you were going to Summit and 
you knew you were going to Prospect avenue 1 
A No, sir. 

Q Had you ever been up there to ~he golf 
links? A Yes, sir. 

Q When you were going to Summit f A Yes, 
sir. 

Q You saw this car of Mrs. Bright's stop near 
the southeast corner? A I wouldn't say the 

3 O northeast corner, but I wouldn't pay particular 
attention where it stopped. I saw the car there. 

Q You knew it was her car? A Yes, after-
wards. 

Q How close was it when it stopped? A It 
was out to the corner. 

Q Where this path is, down as far as that 
path? A Well, it is about that far away, but it 
wasn't close to the gutter. 

Q How close to the gutter was it f A I 
4 0 couldn't say. 
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Q You just pointed a moment ago to the 
point right along here. A That was out here, 
but I don't know how close to the curb. 

Q Was it hvo feet from the curb? A I 
couldn't say. 

Q Two feet? A I couldn't say. 
Q You remember putting a mark on one of 10 

these pictures the last time to show where these 
hvo cars were? A Yes, sir. 

Q I show you Exhibit P. 7 and I call your at-
tention to the X on the picture you pul on there 
the last time. A ,Vhereabouts it was? 

Q Yes, you put the X there at the last trial? 
A Yes, sir, I believe I did. 

Q As a matter of fact, you put that X at 
a point about where? A (Indicating on photo-
graph.) Here. 

Q How far ·would you say that is from the 
right-hand curb? A I couldn't judge. 

Q Give me your best estimate-would it be 
three or four feet? A I don't remember. It 
was on the last trial ,vhen you asked me how far 
out it was. 

Q This is also a photograph of this accident. 
That is the scene of the a,ccident? A Yes. 

20 

Q This is Bloomfield avenue? A Yes, sir. 
Q Then you put an X on Prospect avenue? 30 

A Yes, sir. 
Q And that is where the Bright car was stand-

ing? A Yes, sir. 
Q And you put some marks down there at 

the beacon light as you came along in a westerly 
direction? A Yes, sir. 

Q Do you know how far it is? A 200 feet. 
Q And you saw this car come to a standstill 

while you covered that 200 feet? A I saw her 
standing when I came up. 

40 
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Q You saw her come to a standstill and slowly 
saw her go across 1 

Q That is where she crossed, you put that as 
she was on the second car track and you were 
at a point opposite 1 A (Indicating.) Right 
here. 

Q As I understand your testimony when you 
were at a point here, the east corner and made 
a turn left 1 A No, sir. (Indicating.) I was 
down here when I was going over the second car 
track, to the east, that she made a turn to the 
left. 

Q vVhat happened when you got to the south-
west corner1 A She shot forward in this di-
rection. 

Q When you were opposite the southeast cor-
20 ner1 A I don't remember exactly every minute 

where I was and where she was. That was my 
course. 

By the Court. 

Q When you were at the southwest corner of 
that triangle then where was she over there 1 A 
All the way over here, the front wheels at the 
time here over about the tracks (indicating). 

30 Q Her four wheels were clear of the north 
track 1 A Yes. 

Q As I understand you, your car was the 
southwest corner of the triangle 1 A About 
twenty. 

Q Twenty or twenty-five 1 A Yes, sir. 
Q How fast were you going when you came 

down here (indicating) 1 A About twenty-five 
or thirty. 

Q Then you were going about thirty while 
4 0 you were going down the hill 1 A No, sir . 
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Q That is quite a steep hill 1 A Yes, sir. 
Q And you were on the asphalt 1 A Yes, . sir. 
Q And you say you were coming down how 

fast 1 A Twenty-five or thirty. 
Q And you slowed up 1 A Almost slowed 

up to allow a car to come through. 
Q vVhere was that you slowed up 1 A Op-

posite the gas station. 
Q vVhere were you when you saw her first 

at a standstill 1 A At the beacon. 
Q You were not going so fast at the beacon 1 

A No, sir. 
Q How fast were you going! A About 

eighteen. 
Q Did you stay on the asphalt all the time 1 

A Yes, sir. 
Q Where were you when you put the car in 

straight 1 A '\Vhen I started I was here (indi~ 
rating) and she wasn't going straight. 

Q How fast ·were you going past the first 
beacon light 1 A Fifteen or seventeen n1iles 
an hour. 

Q Where did you put your brakes on 1 A 
'\Vhen I passed the beacon. 

Q You didn't put your brake on any time 
previous to that 1 A What do you mean, previ . 
ous to reaching the beacon! 

Q The question is, where you put your brake 
on 1 A Yes, sir. 

Q That is the westerly beacon light! A Yes, 
sir. 

Q And yet you saw her crossing 1 A Yes, 
sir; she was crossing. 

Q And you sa-w when she was about over the 
four rails, the front wheels were there, that she 
turned to her left 1 A Yes, sir. 

10 

20 

30 

-10 



104 

Lou .is Davis, cross. 

Q At any time did you slow up 1 A Yes, 
sir; I saw her quite a distance, about twenty or 
twenty-one. 

Q How were you going when you hit her 1 A 
About fifteen n1iles or eighteen miles an hour. 

Q You only slowed up to seventeen or eigh-
1 O teen 1niles 1 Before the collision did you say 

you saw her forty or fifty feet? A No, sir; I 
didn't. 

Q I--Iow far did you go before you put your 
brakes on, before the collision? A It is a long 
tin1e, I am a little hazy. 

Q You put your brakes on at the beacon light? 
A No-that beacon light would be just about 
right. 

Q Isn't that what you said just a 1nome11t 
20 ago? A But I am not positive. 

30 
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Q You don't know where you put the brakes 
on? A Right at the beacon. 

Q Didn't you say on your direct examination 
that when you were opposite the southeast corner 
of the triangle, the part that she was on was 
the second car tracks? Didn't you say that 1 
A When? 

Q When Mr. I{ane examined you? A That 
I was on the southwest here? 

Q vVhen you were con1ing along and you were 
opposite the southeast corner of the triangle, as 
you say, she wasn't on the track? A She was 
on the second rail. 

Q The second rail of the easterly-bound car 
track? A Yes, sir. 

Q "Then you were opposite the southeast cor-
ner of the triangle? A Yes, sir. 

Q Do you go up there in that vicinity all the 
tin1e? A Frequently. 

Q Where would you go? A Phillipsburg. 

10J 
Louis Davis, cross. 

Q Do you know where Summit is? A No, 
sir. 

Q Weren't you ever up to your store in Sum-
mit? A No, sir. 

Q So you don't know even where this store 
is? A I know I go up there, up Bloomfield 
avenue. 

Q You don't know that section well 1 A No, 
sir. 

Q What were you doing this day? A I was 
manager of the store. 

Q What were you going up for that day 1 
A Looking over a new store. 

Q Won't you repeat what Mrs. Brig~t said '.'o 
you after the accident? A 1\1:rs. Bright said 
to 1ne that she would take all the same blame 

10 

for it that it was her fault, and that she passed 20 
on th~ left of the beacon light, and that is all 
there was to it, and she said she was all excited. 

Q Give me the entire conversation. A I 
can't give it to you word for word. I asked her 
for her license, and she said, '' I am nervous, and 
I have o·ot my sick sister with me." And 
she said ~he will take the entire blame for the 
accident. She said she came to the beacon light 
and after that the san1e conversation was heard 
by Officer Johnson. 

Q You say Officer Johnson was there? A 
Yes sir; she admitted the same thing. 

Q' She admitted her blame to Officer Johnson? 
A Yes, sir. 

Q Did she say they had an invalid sister 1n 
the car? ·A Yes, sir. 

Q Did she say that she waited a n1inute to 
get a chance to get across? A She did. 

30 

Q Did she say to you, "I saw you suddenly 
upon 1ne?'' A No, sir; I don't recall her say-

4 0 ing that. 
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Williarn M .• Johnson, direct-cross. 

Q '' And I swung the same way that you did?:'' 
A I couldn't say whether I did. 

Q Do you remember . testifying before your-
self?: A Yes, sir. 

Q And Officer Johnson was there when you 
spoke to Mrs. Bright?: A Yes, sir. 

10 Q Did you or did you not say any such thing?: 
A No, sir; didn't say any such thing. 

WILLIAM M. JOHNSON, recalled in behalf of 
the defendants. 

Dire,ct examination by Mr. Markley. 

Q It has been testified here by Mr. Davis that 
20 you were present when Mrs. Bright stated that 

this accident was all her fault and she would take 
all the blame for it. Did she make any such 
claim as that in your presence?: A I didn't 
hear it . 

Q Did you hear any such statements made?: 
A No, sir. 

Cross examination by Mr. Kane. 

30 Q Did you hear any conversation between Mr. 

40 

Davis and Mrs. Bright?: A I didn't hear any 
conversation. 

Q Did you hear them as you were standing 
.around?: A No, sir. 

Q You didn't pay any attention to them?: A 
No, I was very busy. 
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HARRY LERNER, sworn 1n behalf of defend-
ants. 

Direct examination by Mr. Markley. 

Q Where do you live?: A 523 Charlton 
street, Newark. 10 

Q On this day of the. accident were you rid-
ing in the car with Mr. Davis?: A Yes, sir. 

Q Where were you going?: A Summit. 
Q What way were you proceeding?: A 

Westerly. 
Q How long have you known Davis?: 

few years. 
Q What is your business?: A Drug 

vV e were in the same place. 
Q Worked in the same company ? A 

sir. 

A A 

clerk. 

20 Yes, 

Q How fast was Davis going down or west 
on Bloomfield avenue as he left the top of the 
hill coming down? A About twenty miles an 
hour. 

Q Did he do anything fro~ the time he left 
the top of the hill coming down up to the time 
of the accident 1 A Yes. 

Q What did he do 1 A There is a beacon 
light there. He came to a complete stop and let 30 

this car go by-

By the Court . 

Q Do you say he stopped?: A Almost to a 
complete stop, slowed down. 

By Mr. Markley. 

Q At the time of the accident how fast was 
he going ?: A He was almost to a stop. 40 
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Q Did you see J\!Irs. Bright's car before 1 A 
I saw her car. 

Q Where was it going? A North. 
Q What was the speed of it when you saw it? 

A It was going very slow, right in here, and all 
of a sudden she darts out here as if she hadn't 

1 O control of the car. 
Q Where was Mr. Davis' car when you saw 

Mrs. Bright's car on the car tracks? A Right 
at the beacon light. 

Q To the westerly of the beacon light? A 
Yes, sir. 

Q Then what next happened? A Then she 
bit us. 

Q Did you notice a change in the speed of 
20 her car? A It looked as if she didn't have con-

trol of the car and she hit us. 
Q What part of the car did she hit you? A 

The left front door and the left front fender. 
Q And Davis' car continued on over to the 

sidewalk and hit these two Ii ttle boys? A It 
came right around on the car track. 

Q Did you hear any conversation between 
Mrs. Bright and Mr. Davis? A Yes, sir. 

Q Where did that conversation take place? 
3 o A Right in the middle of the street here. 

40 

Q When? A Right after the accident. We 
picked up the Kemp boy and I went over and 
asked her for her license. 

Q Where was Mrs. Bright then when you 
were asking for the license? A She was com-
ing towards this car and Officer Johnson was 
there also, he asked her for the license and just 
for a minute she said, "I am all excited." She 
said, '' Here is my license.'' She said, '' It was 
all my fault, I got excited and turned to the left 

109 
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of the beacon instead of the right and all the 
damages, I will make up for it." 

Cross examination by Mr. Markley. 

Q How long have you known Mr. Davis? A 
About two years. 1 o 

Q· Can you drive? A Yes, sir. 
Q How old are you? A Twenty-three years 

of age. 
Q What is your business? A Drug clerk. 
Q How long have you been living in Newark? 

A All my life. 
Q You have been living here all your life t 

A Yes, sir. 
Q You say Mr. Davis came to a dead stop 1 

A Yes, sir. 
20 Q Where was that? A The beacon light, 

right here (indicating). 
Q How far was he to the first beacon light? 

A Yes, sir. 
Q Almost to a complete stop? A Yes, sir. 
Q What speed was he in? A Neutral. 
Q Which way was the car coming that he let 

go by? A The car going up. 
Q You say the car he let go was going toward 

Bloomfield avenue into the Pompton Turnpike? 
A Bloomfield. 3 0 

Q Then the car you say he left go came east 
o:1 Bloomfield a venue across the track t A Yes, 
Slr. 

Q Then this car came and turned around at 
the first beacon light? A Yes, sir. 

Q Did you see it down Mt. Prospect avenue1 
A No, just down this street and we stopped to 
let that car go past. 

Q Show us the street on the map. A (In-
dicating.) This is Prospect avenue. -10 
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Q (Indicating on map.) Here is the triangle1 
A Yes, sir. 

Q Where was this car 1 A (Indicating.) 
Right here. 

Q And where was Mrs. Bright's car when 
you first saw her car? A Just past that beacon 

10 light, right here (indicating). 
Q You didn't see Mrs. Bright's car until you 

were past the second beacon light in the direc-
tion you were going 1 A Yes, sir. 

Q How far past that beacon light were you 
when you first saw Mrs. Bright's car 1 A A 
few feet. 

Q You were directly a few feet right in front 
and you never saw the lights 1 A No, sir. 

Q You mean that 1 A Absolutely. 
20 Q Did you see the car as it came from Pros-

pect avenue 1 A No, sir. 
Q Didn't see it at all 1 A No, sir. 
Q And you say Mr. Johnson was present at 

this conversation, he was right there 1 A Yes, 
sir. 

Q As I understand, she got out of her car 
and walked over to Mr. Davis' car? A No, the 
way she was standing. 

Q Where was she standing 1 A On the street. 
30 Q Where in the street 1 A Right around 

40 

here. 
Q Where was Mr. Davis standing ·when she 

came over to him in the street? I want to know 
where in the street 1 A I don't remember the 
exact place she was standing. 

Q Approximately what place was she stand-
ing when you came over? A Here (indicating). 

Q You can remember the whole conversation. 
You remember the conversation which took place 
while she was in the street 1 A Yes, sir. 

I • 

1.11 
Shirley Heskett, direct. 

Q He didn't come over to her car and ask 
her for the license-you deny that 1 A Yes, sir. 

Q Mr. Johnson was standing there and when 
she came over to Davis, Mr. Davis said, "Where 
is your license?" to her? A Yes, sir. 

Q Before she had a chance to say anything? 
A No, sir. 

Q When you first saw her she was going 
slowly? A Yes, sir. 

Q Where was she when you first saw her? A 
Just about the two rails. 

Q Won't you point to those two rails, where 
she was, on that map? A (Indicating.) Right 
here. 

]0 

Q That electric light, her front wheels were 
there f A Yes, sir. 

Q And when she ·was there you were already 20 

a past five feet from the beacon light? A Yes, 
sir. 

Q You were going twenty miles an hour and 
you were going slowly 1 A Yes, sir. 

Q You were five feet belo-w the beacon light 1 
A Yes, sir. 

SHIRLEY HESI{ET'l1, sworn in behalf of de- 30 
fendants. 

Direct exa.mination by :Thtfr. Irane. 

Q Where is your place · of business? A 
Pompton Turnpike, Bloomfield, New Jersey. 

Q Near the scene of this accident 'f A Just 
across from the scene of the accident. 

Q That is the gas station that you operate? 
A Yes, sir. 

-10 
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Shirley Heskett, cross. 

Q Did you operate that on the 14th of Septem~ 
ber, 1926? A Yes, sir. 

Q At the time of this accident where were 
you? A I was standing in the yard at the gas 
station, right in front of the house. 

Q vVere you in front of the gas station? A 
1 O Right at No. 1 pump, pumping gas from a pump. 

Q What attracted your attention? A The 
noise of the crash. 

Q What did you do? A I looked down there 
with a customer that was with me. 

Q What did you see? A It seemed to be 
moving to us. 

Q Did you go down Lo U1e scene of the acci-
dent? A Yes, sir. 

Q At that time where were the cars? A 
2 0 One car was over the curb and down in the ditch. 

The other car was facing very nearly east. It 
pretty nearly curled off Bloomfield avenue. 

Q You say that was before the cars were 
moved? A Yes, sir. 

Q When you got there that was its position? 
A Yes, sir. 

Q What did you do between the time of the 
crash and the time you went there? A I told 
him to wait and I would go down to the scene. 

30 Q Did you notice traffic conditions there that 
day, do you remember? A I don't remember. 

Cross examination by Mr. Markley. 

Q You were waiting on a custom er? A Yes, 
Slf. 

Q And you heard this and you ran 1 A 
No; I waited. 

Q Four or five minutes? A No, I finished 
40 waiting on the customer. 
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Loitis E'tchrnan, direct. 

Q The Buick had backed up to this south-
west curb? A Yes, sir. 

Q Right up against the curb 1 A Yes, sir. 

LOUIS ETCHMAN, sworn in behalf of defend- 10 
ants. 

Direct exarnination by Mr. Kane. 

Q What is your business 1 A Automobile 
mechanic. . 

Q In business for years? A Yes, sir. 
Q Where? A 450 Washington avenue, Belle-

ville. 
Q Did you see this car after the accident? A 

Yes, sir. 20 
Q When? A Right after it was towed into 

the garage. 
Q Did you make an examination of this car 1 

A Yes, sir. 
Q What part was damaged? A The left 

running-board, the manifold and tie-rod. 
Q Do you know what damage was done to 

the door? A The door was bent in, had to be 
straightened, and the glass. 

Cross examination waived. 

Adjourned to Thursday, November 3, 1927, 
at 10 o'clock, A. 11. 

30 
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CHARGE TO JURY. 

Thursday, November 3, 1927. 

The Court charges the jury as follows: 

DUNGAN, J: 
On the 14th day of September, last year, these 

two boys, Alexander Perry I{emp, who was 
called in this case Perry, and Richard Brooks 
Kemp called in this case Brooks, were coming 
home from school and were walking in the path 
on the westerly side of Pompton avenue, in the 
Town of Verona, in this County. At the time 
when they reached that point, just at the north-
west corner of Bloomfield avenue and Pompton 
avenue Mrs. Bright was operating her Buick 

20 automobile in a northerly direction on Mt. Pros-
pect avenue, crossing Bloomfield avenue, for the 
purpose of proceeding northerly on Pompt0n 
avenue. The defendant Davis was operating 
his Overland automobile in a westerly direc-
tion on the northerly side of Bloomfield avenue. 
These two automobiles collided near the traffic 
post there, resulting in the Overland automobile, 
driven by Mr. Davis, going from the point of 
collision in a westerly direction to the side-

30 walk at the northwest corner of Bloomfield ave-
nue and Pompton avenue, where these two boys 
were, striking them, and inflicting the injuries 
for which they have brought this suit. 

The mere statement of these facts does not en-
title these boys to your verdict. More than that 
must appear before they are entitled to recover. 

The plaintiffs' complaint alleges that the in-
jury to these boys was because of the negligent 
operation of these two automobiles by the re-

40 spective drivers, and before the plaintiffs are en-
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titled to recover, it must appear by the greater 
weight of the evidence in the case that one or the 
other or both of these automobiles were negli-
gently operated, resulting in the collision and in-
juries to these boys. That brings us to the con-
sideration of what negligence is, and it has been 
defined so many times by the reported cases in 
this State and repeated time and time ao'ain by 
this Court, that there seems to be no bet~r defi-
nition, no clearer definition that can be given to 
a jury, and when that is so there is no reason 
why repetition should be avoided, and that rule 

10 

is that it is the duty of a person operating an 
automobile on the public streets to operate it as a 
reasonably careful and prudent person ordinarily 
would operate it under the same or similar cir-
cumstances and conditions. If they do that, 20 
and, notwithstanding that fact, accident and in-
jury occur, they are not responsible in damages 
for the results of the collision; but if the drivers 
of automobiles fail to operate them as reasonably 
careful and prudent persons ordinarily, under the 
same or similar circumstances and conditions 
and injury to another results, they are liable i1~ 
damages. Remember that rule when you go to 
th~ jury room. That is a general rule, and ap-
plicable to that general rule we have particular 
rules of conduct laid down by our statute for 
the governn1ent of automobile drivers, and one 
of those rules has reference to spted, and only 
last year, by an act of the legislature which took 
effect March 29, 1926, our legislature has laid 
down the rules as to speed. Ifor instance, it says 
that a speed of one mile in seven minutes mav 
be maintained upon the sharp curves of a stre;t 
or highway or when turning a corner, and a 
speed of one mile in four minutes at a junction 

30 
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or intersection of a prominent crossing, where 
such street, road or highway, runs through the 
open country, that meaning where the houses are 
one hundred feet apart, and from anything that 
appears in this case, this was the open country, 
as here defined. 

10 Continuing it says: "A speed of one mile in 
five minutes where said street or highway passes 
through the built-up portion of a city, town, 
township, borough or village, where the houses 
are an average less than one hundred feet apart. 
A speed of one mile in four minutes within two 
hundred feet of any horse or any beast or draught 
or burden upon the same street or highway, pro-
vided, however, that such speed does not exceed 
thirty miles per hour, shall be lawful in the 

2 0 open country as may be necessary in order to 
pass a vehicle traveling in the same direction, 
but the speed shall be diminished forthwith, if 
necessary, to comply with the provisions of this 
act.'' Elsewhere, and except as otherwise pro-
vided in subdivisions 1, 2 and 3, of this section 
(which I have just read to you), "a speed of 
thirty miles per hour is allowed.'' So sometimes 
one may maintain a speed of a mile in two 
minutes, at other times a mile in seven minutes 

' 
30 other places a mile in four minutes, other places 

40 

a mile in five minutes. But this statute says, 
and this emphasizes everything that has been 
said upon the subject of maxin1um speed, 
'' Provided, however, that reckless driving is 
hereby prohibited, and for the purposes of this 
act and the act to which this act is an amendment 

' reckless driving is hereby defined to be: 'the 
driving of a motor vehicle or motorcycle in any 
manner which unnecessarily interferes with the 
free and proper use of any highvvay, street, 
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road, turnpike, park or parkway or driveway, 
or in any manner which endangers the life or limb 
or the property of any person'." So that any 
speed which interferes with the free and proper 
use of the road by other persons or in any man-
ner which endangers the life or limb or the prop-
erty of any person, is reckless, and that is for- 10 
bidden by the statute. Another statute which 
may have some application to this case is 
'' That every motor vehicle shall be equipped 
with a horn or a signalling device and the 
operator of the same shall give reasonable warn-
ing of his approach to insure the safety of other 
users of the highway. Also at curves and inter-
secting streets and highways where the view of 
approaching vehicles is obscured,'' so that where 
it is necessary to warn others using the street of 20 
the approach of one's automobile it is necessary 
under this statute to give a signal. And 
there is another statute to which I shall call your 
attention, as I have heard mentioned during the 
arguments, and that is the statute as to the 
right of way, and that is this: '' Every driver of 
a vehicle approaching the intersection of a street 
or public road shall grant the right of ,vay at 
such intersection to any vehicle approaching 
from his right.'' As was said to you in the argu-
ment, that does not mean that if an automobile 
was about to cross Bloomfield avenue from south 
to north, and another automobile ,vas approaching 
that crossing going from east to west, that it was 
necessary for the person going north to yield 
the right of way to the person going west, if the 
automobile going west was a sufficient distance 
away at the speed at wliicli i I. is goiug so that it 
would not reach the point of crossing at about 
the same time as the person going north. How-
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ever, if the automobile going west would reach 
the point of crossing at about the same time, or, 
if at the speed both were going, it should appear 
to the automobile going north that they would 
reach the point of crossing at about the . same 
time, then it was the duty of the person going 

10 . north under this statute, to yield the right of 
way to the person going west, which would be 
on the right side. 

20 

Violations of · these rules in themselves may 
not be negligence, but these statutes should warn 
all drivers that it is -dangerous to act other than 
in accordance with these rules laid :down in thes~ 

· statutes. It is always for the jury to say when 
any of these rules have ·. been · violated whether 
that is not negligence. Of course, it is the duty 
of every driver to make reasonable observation 
for the approach of other vehicles which are 
crossing the street which are likely to come in the 
line of their progress, to look to the right and 
left, and to listen for the sound of the signal 
horn and to take care to avoid colliding with it. 
Taking these rules, and the general rule which I 
mentioned at first, it will be for you to say 
whether or not one or the other of these drivers 
was negligent in the operation of his or her auto-

30 mobile and whether or not that negligence ,vas 
the cause of the injury to these boys. Usually, 
in a case of this kind, the question of contribu-
tory negligence occurs, the rule being that where 
a person seeking to recover from another con-
tributes to a collision, he cannot recover; but the 
subject of contributory negligence does not enter 
into this case at all, although the defense of con-
tributory ·negligence is raised in the pleadings, 
but there is no evidence · in this case which would 

40 
warrant you in finding that these boys by any 
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negligence on their part contributed to their in-
juries. · A sidewalk or a path behind a curb is 

. usually considered a place of safety from auto-
mobiles being driven in the public streets, and 
persons in such positions are not supposed to 
apprehend that an autoinobile being ·driven on 
the public streets is likely to come over a curb l .Q 

· and come on the sidewalk, or both; so that sub-
ject does not con1e in this case at all. So the 
only question you have to consider in the case 
is the negligence of these drivers. 

-Take, -first, the story of Richard, a brother of 
these plaintiffs. ·He · was right near his brothers. 
'I1hey were iiot exactly together, and he said this 
curb · back of which they were was seven inches 
high. Other witnesses have said it was ten 
inches. There was no sidewalk there, but a 20 
path. They were walking on the path beyond 
the curb, and he said he heard brakes squeaking 
nud he looked and saw this Overland automobile 

' which it appears was driven by Mr. Davis, com-
ing fast and saw the Buick in Mr. Prospect ave-
nue coming slowly, but on the wrong side of the 
road. I think I will quote his testimony exactly: 
'' My brothers and I were coming down the side -
walk on Pompton avenue and I heard · some 
brakes squeaking and I saw this Overland, and ao 
he carr1e so fast, swinging from one side to the 
other. I looked right ahead of me and I saw 
the Buick car coining up Mt. Prospect avenue on 
the wrong side of the road, and it was going very 
slowly, and I wondered which one would stop, be-
cause it appeared that the Buick was going to 
keep on going, and I looked up, and the Overland 
was almost over the corner and Bui0k had gotten 
to the car track and had gotten the front wheels 
over the second car rail, and the Overland pro-

40 
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•eeeded to go right on by the beacon light, and he 
got the front part of his car and the Buick bit 
him and skidded his car around and knocked him 
around the curb, and the Buick got there and 
rolled back into the street into a little pile of 
sand, corner of Prospect and Bloomfield avenue, 

10 it rolled right back about here. There was a 
little tiny Montclair lighting pole there.'' He 
says that this Overland came so fast into the 
curb that it knocked Perry entirely up and over 
a sign that was five feet high, and struck the 
other boy, Brooks, and knocked him down. He 
says that the Bright car did not stop and that he 
was four to four and a half feet to the left of 
the black line, and he says that just before the 
collision, and when the rear wheels of the Buick 
were about at the third rail of the track, the 

20 Buick car jumped or darted forward into the 
Davis car, changing its speed considerably. James 
Johnson, who was the only other witness pro-
duced by the plaintiff except Perry, says he was 
~oming down the hill the same direction as the 
Overland; that the Overland passed him at a 
good rate of speed, he thinks, thirty to forty 
miles an hour; that he was going at twenty miles 
an hour; that it continued at that same rate of 
speed, and he says that he saw the Buick stand-

3o ing-he disagrees with Richard-at the southeast 
,corner and on the right side of lVI t. Prospect 
avenue. He said the Davis car did not slow up. 
He saw the Davis car all the way down, but he did 
not see the two cars come together, and he says 
that the skidmarks of the Davis car extended all 
the way from the southeast corner of the triangle 
to the point which is marked "S" on the map, 
where it came to rest on the northwest corner of 
Bloomfield and Pompton avenue, which jg a dis-

40 
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tance of 250 feet between the blinkers, as it is 
called, and it is thirty-one feet from the westerly 
blinker, to this northwest corner. Mr. Davis 
testifies that he was traveling twenty or twenty-
five miles an hour and on the right side of the 
road. Nobody denies that he was on the right 
side of the road. He says that there was 
traffic there. He says that he slowed down al-
most to a stop to permit an autornobile to go 
from Bloomfield avenue into that easterly branch 
of Pompton avenue, went in the same gear, and 
he says after that he was going about fifteen 
miles an hour. He does say, however, that at 
the time the collision occurred he was going fif-
teen or eighteen miles an hour. I-le says that the 
accident occurred about half-way between the 
west beacon light and the northwesterly corner 
and quite a distance fron1 the trolley track, and 
that it seemed to hi1n as if the Bright car speeded 
up. He does say that he saw the Buick all the 
time from this easterly beacon light until the 
collision occurred, which is over two hundred 
feet. If that be true, was he justified in going 
at that rate of speed, even though he had the 
right of way, because the rule is that where a 
person sees that his right of ,vay is not being re-
spected, it is his duty to avoid a collision, if, by 
the exercise of reasonable care he can do so, by 
either slowing his speed, stopping his automobile 
or changing its course. lie denies, however, that 
it was his automobile that ran into Mrs. Bright's 
automobile, as she says it did; but he said it was 
her automobile that ran into the left side of his 
auto1nobile at about the front door. Mrs. Bright 
testifies that she s·topped at the northeast corner, 
at about the Bloomfield avenue curb. The traffi~i 
on Bloomfield avenue was heavy and she ,vaited 

10 

20 
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until traffic had gone both ways, and looked to 
the left and saw no traffic at all and looked to the 
right and saw the Davis car up at the service · 
station, which it appears is two hundred feet 
away; that she blew her horn and started slowly, 
looking to the left; that the front of her auto-

IO mobile was almost over the track, and she · 
looked to the right and saw this automobile of 
Mr. Davis close to her; that she turned to the 
left, but the Davis machine collided with her 
right front wheel and turned her car almost 
completely around and upon the car tracks and 
he skidded, and she testifies to the skidmarks, as 
other witnesses did. Did she do what a reason-
ably careful and prudent person should have done 
in crossing that street 1 Did Davis do what a 

20 careful and prudent person should have done in 
operating his automobile upon that street 1 In 
determining that question you will not only con-
sider the testimony that I have quoted, because 
I have quoted only a part of it, and there a.re a 
number of witnesses in the case whose testimony 
I have not alluded to, because it is irnpossible, in 
a charge, to embrace it all. But you will con-
sider the testimony of all the witnesses to de-• 
termine whether one or both of these defendants 

3 0 was negligent. Fron1 all this testimony you will 
observe that it was not Mrs. Bright's automobile 
that struck and injured these boys, but that would 
not prevent recovery against her if she was negli-
gent in the operation of her automobile and it 
was her negligent operation that caused the col-
lision with the Davis automobile and in turn 
drove it, or caused it to be driven across the 
sidewalk and strike these boys. If it was the 
negligent operation of her Buick automobile, con-
curring with the negligent operation by Davis of 

40 
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his automobile that caused it to go over the side-
walk and strike these boys, even if it be a fact 
that Mrs. Bright did not strike these boys, if it 
appear that it was her negligent operation of her 
automobile which resulted in their being struck 
by the Overland, and there was no negligent op-
eration of the Overland, then your verdict should 10 · 
be against Mrs. Bright alone. Or if it appear 
that she was negligent and that Davis was negli-
gent, and it was the negligence of both that · 
caused the collision and the injuries to these boys, 
your verdict should be against Mr. Davis and 
Mrs. Bright for such dainages as will compensate 
these boys for their pain and suffering and dis-
.ability. In awarding your verdict against the 
two of them, if you do, you should not appor-
tion the damages between them. That is a matter 
that the law takes care of. If you decide they 
were both negligent render your verdi ct against 
both of then1 for the injuries these boys suf-
fered. However, if you believe that negligent 
operation by Mrs. Bright has not been shown in 
this case, but that the injury to these boys was 
caused solely through the negligent operation by 
Mr. Davis of his auton1obile, then your verdict 
should be against him; or if you decide that it 
was a pure accident, and neither of then1 was 
negligent, then your verdict should be in favor 
of both defendants and against the plaintiffs. 

However, if you decide one or both was negli-
gent, and that their negligence was the result of 
injuries to the boys, then you come to the sub-
ject of damages. 

Upon that subject Dr. Scudder, who is con- · 
nected with the Mountainside I-Iospital of l\1ont-
clair, to which Perry was taken, says that he 
saw hi111 about six o'clock. rrhis accident oc-

20 . 

30 
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curred around between four and five o'clock 
in the afternoon; that he found him in shock, 
with cuts and bruises on his body, with a badly 
lacerated left leg, with the skin torn off, with the 
muscles chewed up, as he expressed it. He was 
taken to the operating room and a drain was put 

10 in the leg. He was at the hospital about four 
weeks, during which time Dr. Scudder attended 
him. At the end of the four weeks he was taken 
home and Dr. Love attended him. Dr. Scudder 
did not see him again until, I think he said, about 
a week ago, but he said when he did last see 
him that on this leg there was a very large de-
forming scar about six inches long; that the leg 
showed the loss of superficial tissue or muscle 
tissue; that this condition was permanent; that 
this muscle would never make up in the left leg, 20 
which was considerably smaller than the right, 
and that he would never be able again to walk 
and run as an ordinary person; that he would 
never be able to engage, as other boys do, in 
sports, such as baseball, football, tennis and such 
things. Ife said he might do it, but he couldn't 
do it as other boys do it, with vigor. Dr. Love, 
who treated this boy after he left the hospital, 
said that two-third of the calf 1nuscles had been 

3 0 destroyed, and there was scar tissues. He said 
it was a permanent disability and that this per-
manent disability would increase as he grows 
older. Dr. Brothers, a witness produced on be-
half of :Mrs. Bright, does not agree with this 
testimony of Dr. Scudder and Dr. Love. He says 
that in the examination that was made a week 
ago Perry walked and ran with no limp, although 
he said 1ie favored that side, and he said he 
thinks with use this leg will grow no worse as he 

40 
grows older, and he thinks he ·will be able to 
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play at baseball and other sports, although he 
says he may · have some tenderness in this leg. 
Dr. Farden, who was produced as a witness on 
behalf of the defendant Davis, testified that the 
boy walks with a slight limp. The father said that 
he jumped some. Dr. Farden thinks it has 
reached its 1naxirnum disability now and it may 10 
improve in flexibility and that he may be able 
to play gan1es and he believes that he will have 
son1e power in his leg, but he thinks the condition 
will improve. 

Of course, all the testimony you should take 
into consideration is detennining the disability 
of this hoy, and it will be for you to say, taking 
into consideration all of the evidence, what will 
co111pensate the boy Perry for his injuries, for 
his pain and suffering and for his disability, and 20 
not only the disability which he has suffered up 
to this time, but if it be a permanent condition, 
he is entitled to he compensated at this time for 
the disability which he will suffer through his 
entire life. This is not an amount which can be 
accurately detern1ined, as you can determine the 
exact arnount of moneys paid out, but it is an 
element of damage which must he decided by the 
very best judgment which you twelve men 
possess and should exercise when you go to the 30 
Juryroorn. 

Brooks wns 110t so bad]y injured. Ifis father 
said that he was pretty badly bruised, that he 
was cut on the leg, although it was nothing very 
serious, that he was unable to walk for about a 
week, and that Dr. Scudder injected tetanus anti-
toxin, and that he has been deaf since this injury, 
although he had no deafness before, and that 
that is indicated by the fact that he frequently 
does not answ<~r when he is spoken to by his 

40 
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family, and that he is very nervous and that he 
was not nervous before. Whatever will compen-
sate hiin for his injuries and pain and suffering 
and his deafness, if he is deaf-we are not told 
how long that is likely to continue-and that 
should be the a1nount of your verdict against the 

10 defendants or one of them, if you decide that 
one or both of them was negligent. 

The father is also a party to this suit and his 
right to recover depends on the boys' right to 
recover. If you decide that they are entitled to 
your verdict, then you should also decide that the 
father is entitled to your , verdict. If you decide 
that the boys are not entitled to your verdict, 
then the father is not entitled to recover. You 
should compensate him for the expense to which 

20 he has been put by reason of the injuries to his 
boys, for the money which he has expended or for 
bills for which he is responsible. The fact that 
he has not paid them makes no difference. If 
they are reasonable, he is responsible for them. 
The hospital bill was $336.08; the nurses have 
been paid $267, and unpaid $48, making alto-
gether $315. Dr. Scudder's bill is $475. Dr. 
Love's bill $152 up to, I think it was, January 
1st. Since that time there has been added $46, 

30 making $198 altogether. Dr. Busch, who adn1in-
istered the anesthetic, his bill was $15; Dr. Wolfe, 
who administered anesthetic, $30. This, accord-
ing to my figures, makes $1,421.08. In addition 
to that the boys' clothes were destroyed. Clothes 
are like automobiles, as soon as you put them on 
and use them they are second-hand. But they are 
entitled to whatever the value ·was at the time 
they ·were destroyed. The father says he bought 
them in August and they cost $25 each. He said 
they had gone away and that they vvore them to 40 
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school for about a week. He said the shoes cost 
$5 a pair, and the hats cost $1.25 each. Whatever 
their value was, if you can determine from the 
evidence, you should add to the $1,421.08. 

The defendant Davis requests the Court to 
charge as follows: 1 O 

"1. Vehicle approaching fron1 the right has 
the right of way." I have charged that. 

2. "Vehicles on the highway have the right 
to expect that other vehicles will observe the 
traffic regulations.'' I have charged that. 

3. "Defendant Helen Bright in crossing this 
intersection was bound under the law to pass to 
the right of the beacon light, if she was intend -
ing to proceed northerly 011 Pompton avenue and 20 
the defendant Davis had the right to assume that 
Helen Bright would observe tl10 rule of passing 
to· the right of this beacon light." You mean 
that there is a statute requiring her to do that? 

Mr. I(ane: That is the traffic rules. 

The Court: Is there any statute to that effect ? 
I don't know whether they were to go to the left 
or right-hand of the beacon light or whether they 
should go straight ahead. I will say, hovvever, 3 0 
that the statute requires drivers of vehicles to 
keep on the rig11t side of tho road. rl,hat is the 
most I can say ,vith reference to that request. 

4. "Where J1onses n re more than 100 feet 
apart the legal rate of speed is 30 miles per 
hour .. '' That I have covered. 

5. '' vVhon exmnining tlie testimony taken in 
the police Recorder's court, you are to disre-
gard any decision or disposition of Urn case as 

40 
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made by the Recorder, and determine the liability 
in this case at bar solely upon the evidence pre-
sented by the various witnesses who have testi-
fied in this Court.'' r:I.1hat I decline to charge you 
because the record l1as gone in without reserva-
tion and there may be some testimony in there 

10 which has not been read which reflects upon the 
testimony given in this Court. If tl1at be true, 
you have a right to cousider that so I cannot say 
that you must disregard that testimony and con-
sider only the testimony given in this Court by 
the witnesses. 

6 "If you find that any of the witnesses have 
lied with reference to auy of the details or facts 
regard the happening of this accident then it is 
within your province to consider that all of the 

20 testimony given by the said witness is equally 
untrue.'' r:I.1hat is so if by the word ''lie'' it is 
meant that they have wilfully testified to false-
hoods. If they have ;just made a mistake it does 
not necessarily make it false testimony. But, of 
course, if you decide that any witness has testi-
fied falsely to any material fact, then you may 
disregard all his testimony. 

30 

40 

( The jury retires.) 

Mr. Jones: I respectfully except to that part 
of the Court's charge after a recitation of the 
facts, where your lionor stated, if, in effect, that 
the mere presence of those facts without proof 
of negligence on the 'plaintiff's part, would not 
entitle plaintiffs to a verdict, that the mere fact 
that they being on the sidewalk creates a case of 
res ipsa loquititr and casts the burden of ex-
culpating the plaintiff. 

Exception noted ns ground of appeal. 
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Mr. Markley: I except to that part of your 
Honor's charge wherein your Honor gives the 
jury the provisions of the Traffic Act with re-
spect to speed and also the quotation of the last 
portion of the general provision to the effect 
that any speed which interferes with the free or 
proper use of the road by other persons, or in 10 
any manner endangers the life or limb of anyone 
-what your Honor said with respect to that pro-
vision; the specific point I am trying to state is 
that to say that any speed which in any way or 
manner endangers the life and limb of any 
person is forbidden is erroneous. 

The Court : r:I.1he word I used was reckless. 
lVIr. Markley: With respect to the right of 

way part of your Honor's charge, I want to note 
an exception to that part that Mrs. Bright, or 20 
a person that reached the intersection would 
have to grant the right of way to the person ap-
proaching on the right if both vehicles were ap-
proaching the intersection, at such speed, that 
if they continued at their respective speeds 
they would reach the intersection at the same 
ti:rne. The point of my objection is this, as I see 
it, that we wouldn't have to grant the right of 
way if the other vehicle was so far distant that 
traveling at lawful speed we would reach the 30 
intersection first; we would have a right to sup-
pose that they would give us the right to cross 
first, assuming they were there first. It is not 
so much a question of speed; it is a question of 
distance. • 

Exceptions noted as ground of appeal. 
Mr. Kane: I would like to have an exception 

to your Honor's refusal to charge requests num -
bers 3 and 5. 

Exception noted as ground of appeal. 40 
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DEFENDANT DAVIS' REQUESTS TO 
CHARGE. 

The defendant requests the Court to charge the · 
jury as follows : 

1. Vehicle approaching from the right has 
lO right of way. 

2. Vehicles on the highway have the right to 
expect that other vehicles will observe the traffic 
regulations. 

3. Defendant Helen Bright in crossing this 
intersection was bound under the law to pass to 
the right of the beacon light, if she was intend-
ing to proceed northerly on Pompton avenue, and 
the defendant Davis had the right to assume that 

20 Helen Bright would observe the rule of passing 
to the right of this beacon light. 

4. Where houses are more than 100 feet apart 
the legal rate of speed is 30 miles per hour. 

5. When examining the testimony taken in 
the police Recorder's court, you are to disregard 
any decision or disposition of the case as made 
by the Recorder, and determine the liability in 
this case .at bar solely upon the evidence pre-

30 sented by the various witnesses who have testi-
fied in this Court. 

40 

6. If you find that any of the witnesses have 
lied with reference to any of the details or facts 
regard the happening of this accident then it is 
within your province to consider that all of the 
testimony given hy the said witness is equally 
untrue. 
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New Jersey Court of Errors and Appeals 

ALE:XANDER P. KEMP and LEWIS 
BROOKE KEMP, by their next 
friend, LEWIS R. KEMP, and 
LEWIS R. KEMP, individually, 

Plaintiffs-Respondents, 

v. 

HELEN BRIGHT and Louis DAVIS, 
Defendants-Appellants. 

Action at Law. 

On Appeal from 
Supreme Court. 

BRIEF IN BE ,HALF · OF THE . AP ·PELLANT 
HE'LEN BRIGHT. 

(1) 

Staten1ent of the Case. 

This appeal brings before this Court for review 
judgments aggregating almost $8,000 (p. 17), in 

. favor of the plaintiffs and against both defendants 
in an action wherein the plaintiffs sought to re-
cover damages for personal injuries suffered by 
Alexander P. and Lewis Brooke Kemp, two minors, 
as the result of having been struck by the automo-
bile of the defendant, Davis, on September 14, 
1926, in Verona, New Jersey. The other plaintiff, 
Lewis R. Kemp, js the father of the boys and he 
sued to recover damages for the loss of services 
of his hoys and the out-of-pocket expenses incident 
to the recovery of the boys from the effects of the 
accident. 

Before the automobile of the defendant Davis 
collided with the boys it ran into an automobile 
operated and owned by the defendant Helen 
Bright. After it struck that automobile it then pro-
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ceeded over to where the boys were standing or 
playing and they were injured as the result of 
the collision with them. 

The case was submitted to the jury as against 
both defendants and the jury brought in verdicts 
as against hoth defendants. It is from the judg-
1nent entered on the verdicts in favor of the plain-
tiff that the present appeal is taken by this de-
fendant Helen Bright (p. 1). 

The grounds of appeal are two in number and 
both deal with errors in the charge of the Trial 
Judge (pp. 2 and 3). 

(2) 

Gr -ounds of Appeal. 

The appellants rely on the following grounds 
of appeal: 

1. The Trial Judge erroneously charged the 
jury as follows: 

"But this statute says, and this emphasizes 
everything that has been said upon the sub-
ject of maximum speed, 'Provided, however, 
that reckless driving is hereby prohibited, and 
for the purposes of this act and the act to which 
this act is an amendment, reckless driving is 
hereby defined to be: "the driving of .a motor 
vehicle or motorcycle in any manner which 
unnecessarily interferes with the free and 
proper use of any highway, street, road, turn-
pike, park or parkway or driveway, or in any 
manner endangers the life or limb or the 
property of any person.", . So that any speed 
which interferes with the free and proper use 
of the road by other persons or in any man-
ner which endangers the life or limb or the 
property of any person, is reckless, and that 
is forbidden by the statute." 

2. The Trial Judge erroneously charged the 
jury as follows : 

3 

"And there is another statute to which I 
shall call your attention, as I have heard men-
tioned during the arguments, and that is the 
statute as to the right of way, and that is this: 
'Every driver of a vehicle approaching the 
intersection of a street or a public road shall 
grant the right of way at such intersection to 
any vehicle approaching from his right.' As 
was said to you in the argument, that does not 
mean that if an automobile was about to cross 
Bloomfield avenue from south to north, and 
another automobile was approaching that 
crossing going from east to west, that it was 
necessary for the person going north to yield 
the right of way to the person going west, if 
the automobile going west was a sufficient dis-
tance away at the speed at which it is going 
so that it would not reach the point of cross-
ing at about the same time as the person going 
north. However, if the auto1nobile going west 
would reach the point of crossing at about the 
same time, or, if at the speed both were go-
ing, it should appear to the automobile going 
north that they would reach the point of cross-
ing at about the same time, then it was the 
duty of the person going north under this 
statute, to yield the right of way to the person 
going west, which would be on the right side." 

(3) 

BRIEF OF THE ARGUMENT. 

I. 
The Trial Judge erred when he instructed 

the jury "that any speed wh .ich inte -rf eres 
with the free use of the road by 0th .er per-
sons or in any manner endangers the life or 
limb or the property of any person is reck-
less, and that is forbidden by the statute." 

The instruction complained of, quoted verbatim 
from the charge, is as follows (p. 116,, line 30, to 
p. 117, line 10): 
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"But this statute · says, and this emphasizes 
everything that has been said upon the sub-
ject of maximum speed, 'Provided, however, 
that reckless driving is hereby prohibited, and 
for the purposes of this act and the act to 
which this act is an amendment, reckless 
driving is hereby defined to be: "the driving 
of a motor vehicle or motorcycle in any man-
ner which unnecessarily interferes with the 
free and proper use of any highway, street, 
road, turnpike, park or parkway or driveway, 
or in any manner which endangers the life or 
limib or the property of any person."' So that 
any speed which interferes with the free and 
proper use of the road by other persons or 
in any manner which endangers the life or 
limb or the property of any person, is reck-
less, and that is forbidden by the statute." 

In this instruction the Trial Judge was inter-
preting Chapter 275 of the Laws of 1926 (p. 458), 
which is an amendment to Section 16 of the Motor 
Vehicle Act. Section 16 is the section which sets 
forth at length the various rates of speed which 
may be maintained. This accident happened on 
September 14, 19'26 (p. 18, lines 35-40), so that 
Chapter 275 of the Laws of 1926 would be ap-
plicable. 

Chapter 275 of the Laws of 1926 is entitled as 
follows: 

"An Act to amend an act entitled, 'An act 
defining motor vehicles and providing for the 
registration of the same and the licensing of 
the drivers thereof; fixing rules regulating the 
use and speed of motor vehicles; fixing the 
amount of license and registration fees; pre-
scribing and regulating process and the ser-
vice thereof and proceedings for the viola-
tion of the provisions of the act and penalties 
for said violations,' approved April eighth, one 
thousand nine hundred and twenty-one." 
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Article IV, Section 7, Paragraph 4, of the New 
Jersey Constitution as amended (1 Comp. Stat. 
of N. J., p. LXXI) provides: 

"To avoid improper influences which may 
result from intermixing in one and the same 
act such things as have no proper relation 
to each other, every law shall embrace but 
one object and that shall be expressed in the 
title." 

Examining the title of Chapter 275 of the Laws 
of 1926 we find that it has in no way as its object 
the creation of a cause of action for personal in-
juries sustained by one person as the result of 
the negligent operation of an automobile by an-
other. That is entirely foreign to the object of 
that statute. 

It therefore follows that the definition of reck-
less driving given at the beginning of Paragraph 
16, as amended by Chapter 275 of the Laws of 
1926,, is not a test by which can be determined 
whether or not the particular operation of an 
automobile in any given case is or is not negli-
gent, and this statute of 1926 is particular to point 
out that the definition of reckless driving as therein 
containe4 is for the purposes of that act alone and 
not for the purpose of defining the rights as be-
tween two highway travelers on the public high-
way. 

Examining Chapter 275 of the Laws of 1926 . 
(p. 458), as amended, we find that it begins as 
follows: 

"1. Section sixteen of the act of which 
this act is amendatory be and the same is 
hereby amended to read as follows: 

"16. The following rates of speed may be 
maintained, but shall not be exceeded, upon 
any public street, public road or turnpike, 
public park or parkway, public driveway or 
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public highway in this State by any one driv-
ing a motor vehicle; prouided, however, that 
reckless driuing is hereby prohibited, and for 
the purposes of this act and the act to which 
this act is an amendment, reckless driving is 
hereby defined to be: the driving of a motor 
vehicle or motorcycle in any manner which 
unnecessarily interferes with the free and 
proper use of any highway, street, road, turn-
pike, park or parkway, or driveway, or in any 
manner which endangers the life or limb or 
the property of any person." 

Then fallows the various speeds at which an au-
tomobile may be operated in various sections of 
the State, such as the open country, the built-up 
section and when turning corners or passing 
prominent crossroads, as quoted in the Trial 
Judge's charge (p. 116,, line 10, et seq.). The 
Motor Vehicle Act provides a penalty for a viola-
tion of its terms, as stated in the title quoted supra, 
and a penalty is provided for reckless driving 
(Chapter 211, P. L. 19·24, p. 46,2). At page 46-3 the 
statutes provides: 

"Any person who shall be convicted of a 
violation of section 16, of this act shall, for the 
first offense, be subject to a fine not exceed-
ing one hundred dollars, etc." 

We submit that reckless driving as defined in 
the Motor Vehicle Act does not in the slightest de-
gree assist in determining whether or not the 
operation of a motor vehicle is such as to justify 
the recovery of damages in a civil suit based on 
negligence. This is so because the definition in 
the act of reckless driving makes the test of reck-
lessness depend on whether or not the life or limb 
or property of a person is endangered; or to take 
the other alternative given for determining reck-
lessness, whether the driving of a motor vehicle 
interferes with the free use of the highway by an-
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other. Neither test is applicable in a civil suit for 
damages, for if either was, then the mere fact that 
somebody was injured would be prima facie evi-
dence of negligence. 

In short, a man's conduct would be judged by 
the result of what he did, namely, the injury to 
another person or the damage to another's prop-
erty, and not by the true rule, namely, whether 
or not he exercised reasonable care. 

When the Trial Judge instructed the jury "that 
any speed which interferes with the free and 
proper use of the road by other persons or in any 
manner which endangers the life or limb or the 
property of any person, is reckless, and that is 
for bidden by the statute," he in effect instructed 
the jury that that was the test to be applied in 
determining liability, for he prefaced that instruc-
tion by this significant remark: "But this statute 
says, and this emphasizes euerything that has been 
sraid upon the subject of maximum speed." He 
then proceeded to define recklessness as it is de-
fined in the Motor Vehicle Act. In short, every-
thing is controlled, guided and determined by the 
definition of recklessness contained in the Motor 
Vehicle Act. 

The definition of recklessness as contained in 
the statute and incorporated in the Court's charge, 
and the statement that that sort of driving is for-
bidden is not cured by the statement that viola-
tions of the motor vehicle rules in themselves may 
not be negligence, for that refers to the rules with 
respect to speed and not with what is forbidden. 

It is well known that frequently automobiles 
cause injury to persons and damage to property 
so that the life or limb or the property of another 
person is endangered and yet, from the standpoint 
of the civil law, the operation of that particular 
automobile would not be regarded as reckless 
unless it appeared first, that the driver was negli-
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gent in that he failed to exercise reasonable care; 
second, that said failure was the proximate cause 
of the accident; and third, that the person injured 
was not guilty of contributory negligence. Ver-
dicts have been frequently found in favor of the 
def end ant where life, limb and property have been 
endangered and loss has resulted. That is not the 
test of liability in a civil suit. On the other hand, 
under the definition of reckless driving contained 
in the Act of 1926, a person may be guilty of vio-
la ting that act under that definition and yet no 
injury may have resulted to anyone, providing 
life or limb or property were endangered even 
though no loss resulted. 

Even in a criminal action for violation of the 
Motor Vehicle Act it is very doubtful whether the 
definition of reckless driving therein contained 
would stand the test of a court attack, for it judges 
a man's conduct not by what he does but by the 
result which flows from what he did, irrespective 
of whether he was careful or not. Such a test 
should not even be applied in an action for vio-
lation of the Motor Vehicle Act, for it is unreason-
able and unfair to judge a man' 's conduct by the 
result of rather than by what he did. 

That such an instruction is erroneous clearly ap-
pears from a consideration of the following cases: 

Foley v. Brunswick Traction Co., 66 N. J. 
L. ·637; 

Dotson v. Erie R. R. Co., 68 N. J. L. 6791; 

Mason v. Erie R. R. Co., 75. N. J. L. 52'1; 
Olsofrom v. North Jersey St. Ry. Co., 81 

N. J. L. 321. 

The rule is admirably stated in Mason v. Erie R. 
R. Co., 75 N. J. L. 521, supra, by GARRISON, J., speak-
ing for the Court of Errors and Appeals, wherein, 
at page '52:3, he said (italics ours) : 
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"The instruction exhibited by the first of the 
foregoing exceptions was erroneous in that it 
incorrectly stated that the duty of the plaintiff 
in error was to provide a reasonably safe 
place for its passengers to alight from its 
trains, whereby the jury was permitted to de-
termine whether reasonable care had been ex-
ercised by the plaintiff in error not from the 
qualities of the conduct in that respect, but 
solely by the jury's opinion as to the results 
of that conduct. The duty of the railroad 
company was, it is perhaps needless to say, 
merely to exercise reasonable care to provide 
a safe place for its passengers to alight. Dot-
son v. Erie Railroad Co., 39 Vr. 679;. 

"'This distinction is fundamental,' as was 
said in the opinion of this court in Foley v. 
Brunswick Traction Co., 37 Vroom 637, 'since 
it marks the difference between a carrier's li-
ability for negligence and its guaranty of safe 
carriage. The former inheres in the implied 
duty owed by the defendant to the plaintiff. 
The latter does not so arise, and was not with-
in the undertaking of the defendant.' In the 
same opinion this further language is used 
touching an instruction that is not distinguish-
able in principle from the one now before us: 
'This instruction was, we think, erroneous. Its 
error lay in this, viz., that it gauged the liabil-
ity of the defendant not by the quality of its 
conduct, but by the results of that conduct, 
thereby covering indiscriminately injuries re-
sulting to the plaintiff from causes preventable 
by the exercise of due care on the part of the 
def end ant, and injuries that might have hap-
pened notwithstanding the exercise by the de-
fendant of the degree of care legally imposed 
upon it as a carrier of passengers. * * * 
The gravamen of the plaintiff's action was the 
failure of defendant to use reasonable care 
for her safety as a passenger, hence the cor-
rect instruction would have been that the de-
fendant was liable for the plaintiff's injuries, 
if it failed to take reasonable precautions to 



10 

see that the place provided by it for her dis-
h * * * charge was a safe one fort at purpose. 

It was the defendant's right to have that ques-
tion submitted to the jury. The question that 

· was submitted to the jury did not give the de-
fendant its right in this respect, for while the 
occurrence of the accident demonstrated the 
unsafe character of the place at which the 
plaintiff was invited to alight, it could not la~-
fully be permitted to establish also the negli-
gence of the defendant, which, upon this writ 
of error, was the effect given to it by the ver-
dict.' Upon the authority, therefore, of the 
case cited, and of the reasoning on which it 
rests, the charge in the respect indicated was 
reversible error." 

To instruct a jury that any speed which inter-
feres with the free use of the road by other per-
sons (without further saying that such other per-
sons must be lawfully operating their cars and us-
ing reasonable care to do so) or in any manner 
which endangers the life or limb or property of 
any person, is forbidden, and to instruct them as a 
matter of law that it is reckless, is in direct con-
flict with the rules laid down in Healy v. Braested, 
98 N. J. L. 502, 522, and Baker v. Fogg and Hires 
Co., 95 N. J. L. 230. 

Further to say that such a speed is reckless and 
that it is for bidden is not cured by later saying 
in the charge that the violations of the rules of the 
Motor Vehicle Act in themselves may not be negli-
gence, for one is contradictory of the other, and 
unless we can conceive of our jury system as one 
in which the jury is clothed with the capacity to 
decide between two judicial statements of the law 
and unerringly to select the correct statement and 
to disregard the incorrect, the error of the charge 
in the present case was not cured or rendered non-
injurious to the defendant, who excepted to it. 
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State v. Erie R.R. Co., 84 N. J. L. 661; 
McLaughlin v. Damboldt, 1 N. J. Adv. 

Rep. 510, 512. 

In the case at bar the evidence was very clear 
that the defendant Helen Bright was operating 
her car in a very careful manner. An examina-
tion of all the testimony in the case is strongly in 
favor of that conclusion. It also appeared that 
the def end ant Davis · was operating his car at a 
very reckless and fast rate of speed. Mrs. Bright 
was operating her car toward the intersection go-
ing in a northerly direction while Davis was go-
ing in a westerly direction, and they both reached 
the intersection where the accident happened 
about the same time. The fact that ,Mrs. Bright's 
car interfered with the free use of the highway by 
Davis in the operation of his car, or the fact that 
the operation of Mrs. Bright's car in any manner 
endangered the life or limb or the property of a 
person, may have led the jury to believe that the 
verdict should be against her as well as against 
Davis, irrespective of whether she exercised rea-
sonable care in the operation of her automobile 
in their judgment. 

We therefore respectfully submit that the Trial 
Judge erred in instructing the jury that this de-
fendant was reckless if she so operated her car as 
to interfere with the free use of the road by other 
persons under any circumstances or in any man-
ner which endangered the life or limb or the prop-
erty of any person, and further, that the Trial 
Judge erred in instructing the jury that this de-
fendant was forbidden from so operating her car. 
Exception was duly noted to that part of the Trial 
Judge's charge (p. 129·, lines 1-15), and that ex-
ception is preserved in the first ground of appeal 
(p. 2). 
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II. 

The Trial Judge erred when he instructed 
the jury that a person going north in an 
automobile would have to yield the right of 
way to a person going -west if the automo-
bile going west was going at su .ch a speed as 
to reach the intersection at the same time as 
the automobile going north, no matter how 
fast the automobile going west might be 
traveling. 

The instruction complained of is as follows (p. 
117, line 20, to p. 118, line 10) : 

"And there is another statute to which I 
shall call your attention, as I have heard men-
tioned during the arguments, and that is the 
statute as to the right of way, and that is this: 
'Every driver of a vehicle approaching the in-
tersection of a street or public road shall grant 
the right of way at such intersection to any 
vehicle approaching from his right.' As was 
said to you in the argument, that does not 
mean that if an automobile was about to cross 
Bloomfield avenue from south to north, and 
another automobile was approaching that 
crossing going from east to west, that it was 
necessary for the person going north to yield 
the right of way to the person going west, if 
the automobile going west was a sufficient dis-
tance away at the speed at which it is going 
so that it would not reach the point of cross-
ing at about the same time as the person go-
ing north. However, if the automobile going 
west would reach the point of crossing at 
about the same time, or, if at the speed both 
were going, it should appear to the automob!le 
going north that they would 7each the _point 
of crossing at about the same time, then 1t was 
the duty of the person going north under this 
statute, to yield the right of way to the :per-
son going west, which would be on the right 
side." 
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This instruction was excepted to (p. 129, lines 15-
35), and that exception is preserved in the second 
ground of appeal (p. 3). The point of the objec-
tion is that the Trial Judge instructed the jury 
that the person approaching on another's right 
had the right of way at an intersection irrespective 
of how far away that person might be from the 
intersection, providing he was traveling sufficiently 
fast to reach the intersection about the same time 
as the other person. 

The Trial Judge puts the case specifically of one 
automobile going north and the other west and 
says that it was not necessary for the person going 
north to yield the right of way to the person going 
west if the automobile going west was a sufficient 
distance away at the speed at which it was going 
so that it would not reach the point of crossing a:t 
about the same time as the person going north. 
H o.wever, if the automobile going west would 
reach the point of crossing at about the same time, 
or if at the speed both were g'Oing, it should appear 
to the automobile going north that they would 
reach the point of crossing at a.bout the same time, 
then it was the duty of the person going north 
under this statute, to yield the right of way to the 
person g'oing west, which would be on the rig'lzt 
side. 

In short, speed alone is the test in determining 
the right of way. If a man traveling west is five 
hundred feet from the intersection while a man go-
ing north is only ten feet from the intersection, 
yet, if the speed of the man going west is suf-
ficiently fast so as to bring him to the scene of the 
intersection at about the same time as the man 
going north, then the man going north must yield 
the right of way. This, we submit, is absurd. Fur-
thermore, according to the Trial Judge's instruc-
tion, the duty is cast upon the man going north to 
judge how fast the man going west is going for 
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the purpose of determining whether they would 
reach the intersection at the same time. This is 
not the law, for the law is settled that a traveler 
on the public highway coming to an intersection 
is not required to extend his observations to a dis-
tance beyond which vehicles driven at a lawful 
speed would i1nperil his safety. 

Newark Passenger Railway Co. v. Block, 
55 N. J. L. 605; 

Consolidated Traction Co. v. Glynn, 59 
N. J. L. 432; 

Higgins v. Public Service Railway Co., 79 
N. J. L. 471; 

Peterpolo v. Public Service Railway Co., 
81 N. J. L. 390; 

Santholm v. Whiting Motor Company, de-
cided by this Court June Term, 1921, 
unreported. 

In the recent case of Jackson v. Geiger, 100 
N. J. L. 330, the Court of last resort held, that 
one who is riding upon a portion of the highway 
where he was lawfully entitled to be, and in a 
position which was not one of obvious danger, but 
was made so solely by the action of the driver of 
another vehicle, is "under no legal duty to an-
ticipate that the driver (of the other vehicle) will 
not obey the law." 

Another case in point is Peterpolo v. Public Ser-
vice Ry. Co., 81 N. J. L. 390, 392, where this Court, 
in a unanimous opinion reversing the Supreme 
Court, which latter Court has held that the plain-
tiff was guilty of contributory negligence as a mat-
ter of law, said that question was for the jury. At 
page 39"2 this Court held: 

"But, laying this point entirely aside, and 
assuming that when the plaintiff observed 
the car approaching and attempted to cross 
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in front of it he was indisputably charged with 
notice that it was being operated at a speed 
that, if persisted in, would endanger his safety, 
it is, we think, by no means clear that he was 
negligent in attempting the crossing. For how 
was he charged with notice that such a speed 
would be persisted in? The jury might find 
that at that juncture the car was two hundred 
and twenty-five feet from the crossing, perhaps 
somewhat more, and that the plaintiff had but 
fifteen feet to go before reaching the crossing, 
perhaps somewhat less; for the evidence as to 
these distances is of course only approximate. 
The plaintiff had a right to rely upon the duty 
imposed by law upon the traction company, 
and upon the motorman in charge of the car 
in question, to exercise care in operating the 
car in respect to its speed, and the control 
thereof, so as not to endanger the safety of 
other travelers using the highway, whether on 
foot or in wheeled vehicles. Plaintiff might 
reasonably suppose that the motorman was 
aware that he and his employer had no para-
mount or exclusive right in the highway, and 
that he must keep such a lookout on the tracks 
ahead of him, and must keep his car under 
such control, as to be able to reduce its speed, 
and even to bring it to a standstill, if neces-
sary, to avoid collision with a traveler who, 
without negligence on his part, might happen 
to cross the tracks in front of the trolley car. 
Plaintiff had a ·right to assume that the motor-
man was aware that if plaintiff, without neg-
ligence on his part, reached the point of cross-
ing ahead of the trolley car, he had the right 
of way, and that such right of way would be 
respected by the 1notorman. In short, plain-
tiff might reasonably assume that the motor-
man would keep a lookout, and would con-
trol and reduce the speed of the car, until 
plaintiff was charged, or at least until a rea-
sonably prudent person in his position would 
have been charged, with notice that the car 
was being operated either in ignorance of his 
presence or in complete defiance of his rights.n 
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An examination of the testimony in the case at 
bar will show that the defendant Helen Bright 
was going slowly in a northerly direction while 
the defendant Davis was going very rapidly in a 
westerly direction, and they both met at the inter-
section. Under the Trial Judge's charge the de-
fendant Davis had the right of way (see Testimony 
of Bright, p. 64; Dorrell, p. 79; Jackson, p. 38; 
Kemp, p. 18; Davis, p. 9:5). All of these witnesses 
agreed and there is no dispute about the fact that 
Mrs. Bright was operating her car very slowly be-
cause she had an invalid sister with her whom 
she was taking for an airing, and that Mrs. Bright 
actually brought her car to a stop before she at-
tempted to cross the intersection and that the de-
fendant Davis was in his automobile several 11un-
dred feet from the intersection when she did that. 
If he was going sufficiently fast to reach the in-
tersection at the same time as Mrs. Bright, then he 
had the right of way under the Trial Judge's 
charge, whereas, as a matter of law, Mrs. Bright 
would have the right of way because she was at 
the intersection first and was in the act of passing 
over before Davis was within several hundred feet 
of it notwithstanding that Davis approached the 
intersection on Mrs. Bright's right-hand side. 

We respectfully submit that the Trial Judge 
erred in this instruction to the jury. If the de-
f end ant Davis traveling at a lawful speed would 
have reached the intersection at about the same 
time as the defendant Bright, then the defendant 
Bright under the law would have been compelled 
to yield the right of way to Davis because he was 
approaching on her right. But if the defendant 
Bright reached the intersection first and was in 
the act of crossing, she would be under no obliga-
tion to yield the right of way to Davis. If he was 
a considerable distance from the intersection, even 
though he were on her right, she would not have 
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to assume that he would negligently drive his car 
or negligently fail to control it, slow it up and 
stop it, if necessary. On the contrary, she would 
have the right to assume that he would lawfully 
operate the car and control it, slow it up and stop 
it, if necessary, in order that she might lawfully 
exercise her right of crossing. 

III. 

For these reasons we respectfully submit 
that the judgment below should be reversed 
as against the defendant Helen Bright and 
a venire de novo ordered as to her. 

COLLINS & CORBIN, 

EDWARD A. MARKLEY, 
Of Counsel. 

Attorneys of Helen Bright. 
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Statement. 

In this case, 1two young boys returning from 
school were injured while on the sidewalk beyond 
the curb at the Nor ,thwest corner of Pompton Ave-
nue and Bloomfield Avenue, Verm-ra. Plaintiff al-
leged that i1t wias caused by the joint . negligence nf 
the defendant . Helen Bright and Louis Davi8, 
whose aut:0111obiles collided a short distance from 
this corner. As a re:sult of this·· colHsion, Davjs 
losit control of his automobile and it -went oYer the 
curb, causing the injury complained of. 

I·t is practically conceded that there ,vas1 negli-
gence on the part of either one or both of the dt'-
fe:nd1a.nt ,s, iand the real contes it at the trial · was · the 
effort of each of ;these defendant 1s1 to put the blame 
on the other. 'l'his brief, therefore, should be read 
irn connection with :the brief filed 1 in answe1· to the 
defendant I-Ielen Bright. 

I 
J 

:1 
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Law. 

Before going into a discussion of the defendant 
Davi s'1s brief, 1t1he cou1--t' 1s attention is d:irected to 
the fact that the only exceptions taken by the de-
fendant Davis appear on (p. 129) H1S follo1'vs1: 

"Mr. R iane: I would lik 1e to have an ex-
ception to your Honor's refus ,al to charge 
requ ests-. nu1nbers 3 and 5. 

Exoeption noted as , g1--ound of appeal. " 

Defendant Da visi'1s written requests to charge 
appear on (p. 130) and number 1s 3 and 5 rea:d as 
follocws: 

"3. DefendaJ1Jt Helen Brig 1ht in ·crossing 
this intersec t ion was bound under the law to 
pa 1ss to the right of the beacon light, if she 
,vas intending to proceed i1ortherly on 
Pon1pton Avenue, and the defendant Davis 
had ·the right to asisume rthat Helen Bright 
would observe the rule of pa 1ssiing ito the 
1·ight of t lhis, beacon light. 

5. When examining tihe itestimony taken 
jn the poli ce Hiecorder' 1s court, you are to 
dis.regard any decis 1ion or diis,position of the 
caise as made by the Recorder , and 'determine 
the lia biJi<ty in this case at bar s10lely upon 
the evidernce pr ,esent ,ed by the va rious 1 wit-
nesses who have itestified in this , Courit. " 

It will be noted that no exception ,vhatever is 
taken to what the court did charge. It is respect-
fully subrnit ·tedi that the defendant Davis is con-
fined in this. appeal to a di1scusisio111 of ·the law rela-
tive t o what he excepted to. He atte.inpts, how-
ever, to discu ss four aUeged exoeptions 1, none of 
which exi ist in the f.orn1 he ,sets then1 forth in his 
grounds of appeal. 

... 
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Answer to Point I-A. 

Appellant says that the instruction complained 
of quoted verbatim fr01n the charge is as follo,Y.-i,: 
('p. 127, 11. 17-34) 

' ·Defendant I-Ielen Bright in cr,ossing this , 
inter 1section was bound urrder the law Lo 
pass , to 1the right of 1the beacon light, if she 
was intending t:o proceed northerly on 
Pompton Avenue and the defend:anit Davis 
had it.he right to a,ssume that Helen Bright . 
·would obser ·ve the rule •of pas 1s1ing to the 
Pigh:t of 1th1s beacon light." You mean that 
there is a. statute requiring her to do ;bhat? 

Mr. Kane: ThJat is the traffic rules. 
The Cour ,t: Ls1 ,there any sitatute to that 

effect? I doni't know whether they were to 
go to rthe left or right hand of the bea)con 
light or whether 'they Sihould go ·straight 
ahead. I will say, ihorwever, that ,the statute 
requires drivers ·of vehicles tio lmep on the 
right side of ,the road. That is the mosit I 
ca.n: 1say with reference to :tha ·t reque sit. " 

This is not a fact, mo such exception ,vas , taken. 
'f he only exception . was to 1a certain written re-
q uesit No. 3, vthic,h appears ahoYe. 

Moreov-e,r, he attempts now 1to irnclude in his ex-
ception a colloquy between cournsel and the court 
when the l,atter -asked counsel to refer him to :1 
statute to justify reques 1t No. 3. No exception was 
taken to what the · court said, hence appeHant 
Davi :s is, bound me1-;el~r 1t'O a consider iati ,on of 
whether the c.ourt com1uHted legal error in refn~-
ing to charge written request No. 3. 

In fact, no statute or t1'affic rule exists whi ch 
justified the charge asked for. 'fnose quoted by 
the defendant in his brief clearly do not apply. 
~Ioreover, the court snbs 1tantially charged all that 
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the plaintiff ,vias- entitled to "~hen he •srt:ated that 
the ~taturte required driYers •of vehrcles t·o keep on 
the right siide of the road, ( See p. 127, 1. 11, ali-,o 
ll. ~0-40). The rule fa, siettled : t'hat ,;d1en a request 
to charge is made, all that the Judge is r1equired to 
do in dealing with a requesit, \Jthen the legal prin.: 
ei.ple involved is ,s1ound and applicable to the mat-
t·er, 1s tr0 charge the substance. See Gluckman vs. 
narling) 85 N. J. L. 457 affirmed 87 K . • J. L. 320; 
Grybowsky YS. E1·ie B. R,. Co.) 88 N. J. L. 1. 

In ·the casie of Armstrong YS. Lehigh Valley R. 
n. Co.) 82 N. J. L. 70-1, it ,v.as held that a charge 
would be una,ss1ailable if the judge 1nerrely chargetl 
the legal P'rinciple inY·o]Y·ed. The ,trial judge's , 1·e-
fus ,al to charge cer1tain requests · is not an error and 
all the propositions contained therein which were 
i--mund anrd relevant were charged. .1lfi-lle1· YS. 

'Phomas (G 8ons ) 89 K. J. L. 8G4. 

Answer to Point 1-B. 

\Vhat seen1s to be a complete ans,Yer to thiR 
point is that no exception ,1;ra:s taken to it. 

Appellanrt Davis:'s exception i1s1 to a certain ,vrit-
ten reques,t No. 3 set fomh on ( p. 130). 

MoreoYer, -the langm1gie complained of, to ,,it: 

"I d'on't know whether they were to go to . 
the left or right hand of the b~acon light, or 
w1hetlherr they should go straight ahead .. " 

-,nu; n1erely part of a colloquy between couns:el and 
the court, in which. the court ,va ,s, trying to find out 
from counrsel ,vb.ether he could refer h.in1 to s,orne 
s1tnrtute 1a8 a ha'81is to support the 1·eque;.;;t a·s1ced for. 
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Answer to Point 2. 

T·he s1tnternenit of appeHant here is alsio incor-
rect. All that appellant ',s counsiel ·excepted to was 
the rou1-t'i-i 1·,efu,sal to c'h('1rge the foHowing 1·equesrt: 

"5. When exan1ining the testi1nony taken 
in th.:e police Recorder''S : court, you are .to dis-
r~egard a,ny decision or clri:s·position of the 
carse as n1ade by the Recorder, and determine 
the Hability in th.is case at bar s'Olely upon 
the evidence presented by the Ya.riouH wit-
nes 181es who lmYe tei-i,tified in 1his Court. " 

The court'tf-;, r,efm::;ial to charge 1th.is request could 
not be erroneous for two rea ,sons. In the fi1·st 
place, on ( p. 77) the followirng eoHoq uy took place 
behYeen appellant's coun8!el and the court, in ref-
eren ee to this record. 

'·M1·. Markley: I submit the entire 1·ecorcl 
1nust go in. 

'rhe Court: Are you willing to stipulate 
tha.t th.1s was, ,the record that ,ya·i-i1 ta l~en 111 
the Recorder's , Court? 

J\fr. Kane: Yes. 
The Court : And you, Mr. Jones? 
Mr. Jones: Yes. 
Mr. Kane: I mn willing to h.aYe a 11 the 

11e.cord go in if the Courrt :i:8· s,a tis:fied. 
The Court: I am s,atisfied.'' 

HaYinig agreecl that the entire 1·ecord could go 
irnto evidence, appellant 0annot nmY he heard to 
object. 

In the i-iecondi place, the tr•ial .J ud.ge gave a ve1·y 
:good rea .son " rh.y he ,should not cha1·ge in the man-
ner reques 1tedJ. ~L1h.~s, a.ppears ,. at th.:e top of ( p. 
128) namely, th.at th.ere rn:i;ght have been ,s:ome tes-
tin1oni;y in this record wh.kh. had not been read, 
and which. refleoted upon the testimony given in 
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Cmu·t. Therefore, to a,r-;,k the .Jury to limit its , 
cons ,ideration of the Recorder's record, and to 
1ne1·ely determine t:he liability on the r-;-poken evi-
dence presented in the Supreme Court, wa ,s1 errone-
ous. A mere readiDJg of the fifth requei:;1t to charge 
coupled ·with the knmYledge that appellant's at-
to1·ney had: consent :ed that ,the entire record g'o in, 
~howr-;1 that t;he request ·was , alt:ogether too broad 
and the Judge properly refused to charge it. 

If counsel had me1,elY as·ked the Cou1·t. to tell .,, 
the .Jury that th~ r were to disreg,ard the Record-
er';-; decision, there might . 1Je sonie point to it. 
That is ,Yhat appellant's counsel has dis icuFiJsed in 
his br1ef. But t;he difficulty i~ that appellant's 
counsel nrnde a requesit whiich was , entirely too 
ln·oad) and jncluded other things besider-; this. 

It is respectfully submitted that the judgment 
of the Court below should be affirmed. 

CHARLES JONES, 
Attorney of Appellees. 

69 FEB.To 1928 
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New Jersey Court of Errors and Appeals 

ALEXANDER r. KEMP and LE-YVIS 
BROOKE KEl\IP) by theil- next 
friend, LRWIS R. KEMP) and 
LE,vrs R. KE~IP ) inidiYidually, 

rln in tiffs- Respondents, 

vs. 

HELEX BRIGHT and Lo-urs DAYIS) 
Defendants-Appellants. 

Action at La"-· 
On Appeal 
from Su-
preme Cou1·t. 

BRIEF FOR RESPONDENTS, ALEXANDER 
P. KEMP, Et. Al. 

Facts. 

On September 14th, 1926, two little s1chool boys, 
Alexander P. Ken1p and LewiS' Brooke Kemp, we1·e 
returnjng from school together with a thiru 
brother. As they were walking on the sidewalk on 
the West s1ide of Pon1pton TurnpDce near ib;, initer-
s,ection wit :h Bloomfield Avenue, and whil,e ,still 
on the sidew 1a lk, the- defendant DaYis?S' car ran in-
to them. A few feet aw"ay fron1 the cu1·b, the de-
fendlarnt Davis' ,s car and the- defendant Bright's 
car _ had collided, and a,s-1 a result of this collision; 
DaYis1 lost cont11ol of h~s, car and it 1·an up 0Ye1· the 
cu1--b 1th11s doing t,he injury c01nphlined of. 

The contest, therefo1·e, is for all practical pul'-
poses a conteiRt between the two defendiants Bl'ight 
and DaYis, each attempting to fasten the blame on 
1:.he other. , 

The Jury found a YerdiCJt agairn-;t both <l.efeml-
ants. So far as the defendant Bl'ight is concern-



2 

ed, the1·e seemed to be a n1ple eYidence ( bot. p. 75 
and first half p. 76) that on a broad ,straight srtreet 
where :-:;1he could siee h1alf ,a n1He up and down the 
aYenue ( p. 73, ll. 15-20), neverthelei-; ,i-,;, she was 
looking in the opposite direction from ,,~here the 
DaYis car ·was coming. It further appears that in 
order to go fr0111 :M:it. rros 1peet A venue, the point 
where she had H1topped, to the entrance of Pompton 
A·venue, she would have to cro ,ss, Bloomfield Ave-
nue in a diagonal direction. It further ,::~ ppear~ 
tha ·t ,she w1as an inexperi 1ernced driYer; that s1h-e ap-
parently beoame confusied and wa ,s steering con-
Riderably to the left of the blinker "~hich des 1ignat-
ed the cenJter of Pompton AY,enue, and failed to 
~·ield the right of w1ay to the Dayif.;, car, which was · 
approaching on her right. Furthern1ore, it ap-
pears from the eYidence tihat the entrance to 
Pompton Avenue is a rathe1· f;teep incline (top p. 
23), andJ just before the impact, the B1·ight car WHR 

s1eento "da1·t fm·ward" (p. 3B, 11. 7-12). 

Law. 

The obYious• effort of the appellant B1·ight in her 
brief is- to call attention 1to an exeerpt of the 
Judge's charge, to the exch11s1ion and utter disre-
gard of what w·a1s ,s1aid befo1·e and after. Juries 
naturally listen to the charge as a whole m.; it ,1p-
plies to the factH before them. 

Reacling the whole charge i-18' to the negligence, 
we find in thiH order. 

a. A clear sta iternent that an inju1·y alone does 
not entitle the plaintiff to recoYer. There musrt be 
negligence 8ihown on the part of the tlefendant. 

b. A clear stat ·ernent of what negligence i·S1--a 
legal definition that has stood the test of time. 
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c. A state1nent of particulat rules of con(luct 
under certain Statute8>--whkh Statutes the Judge 
1·ead. 

c1. A clear wan1ing that a Yiolation of thes,e 
S:tatutes or rules , of conduct i8 not in itself proof 
of neglig 1ence but n1uNt be considered along with 
other p1·100:fii;; of negligence under the general i-nle 
laid down. 

Reading the charge in thii:; light, appeUant 
Bl'ight'H' firf:Jt point seems arns·wered completely by 
a reading of the cha1·ge itself. 

We carnnot close our eyes to the fact that a 
Juc1ge's charge :us intended to help a Ju1·y in the 
pa1·ticuk11· ca,sie before. hin1-that it is no 1t a lec;tlne 
on juris , prudence. 01· a 111:ei-e a·ciadernie r:-;ta ten1ent of 
all the l,aw. 

There wws no evidence that Mi-1s·. Bl'ight ·waH go-
ing fa:,st. No one contended •she wa1-,. He1· neg1i-
g,ence wa :s not bas 1ecL on the ques 1tion of speed at 
all. The whole gi. t of the -defendant DaYis',s neg-
ligence, howeYer, ,, 0 as the question of speed, and it 
i:s clea1· beyond pe1•,adventure that the Judge '\\'aH 
reading the Statute of 192G to tell the ~Jury what 
the Legjs,lature s,a:ud about speed. F(n· jrn,1tance, 
on (p. 115) he sn)·!--i, 

"One of t1hoi-;1e n1les has reference to :,speed} 
and only las:t yetar, by an act of the legi ,sln-
tu1·e which took effec-t l\Ln·ch 29, 1926, our 
legis:latn1·e has laid tlo'\\71 the rules as to 
speerC' 

then he quote ;;;, Yar10uH rate8 1 of speed. Then on 
( p. 11G, J. 30) he R1a~·s,, 

'·But rt'his :-:;tatute iHays, and this empha-
size~ everything that ha8 he~n said upon the 
subject of maximum speed "; Ho that 
any speed which interferes with the free and 
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proper use of the 1~oad by orther persons , or 
in any manner which endru1ger:s· the life or 
Jiinb or the properity of any person, is. reck-
les1s, and that is forbidden by t1he stnrtute." 

'fhus, ·when he made the eomment complained 
of by the defendant Bright, he ·was s1peaki11g of 
speed and he merely repeated · again the language 
of the ,statute he had just read ·. Then, to obviate 
any pos1sible Ill'h;,understanding of th 'ese statutes, 
he sars, (p. 118) 

"Violations of tlhese rules , in themselves 
1nay noit be negligence, but thes-e ,-,t;atuteSJ 
should warn all drivers : that it . is dangerous 
to act other than in accordanoe ·with the:t,:e 
rules laid down in these statut ,es. It is- al-
ways foir the jury to say when any of tihese 
rules have been Yiolat:ed ·whether that is not 
negligence.'' 

rr,h. . 1 f · 1s 1:si a c ear sta 1ternent o the law and ans'\ve1·s 
the fi1•st argum .eJ11t of the defendant Bright. 

In Evers vs. Davis _, 86 L . 196 at p. 204 ( Gour·t 
of Errors and Appeal ,s·) the Oourt in construing a 
purely penal statute under the 'tenement house law 
and its effect on negligence in a ciYil action s1ays, 

"U 'pon conunon la"'\v principles-, therefore, 
when t !he legi 1slature hiaiS by public ,s1tatute 
eS1tabli-shed a certain s,tandard of conduct in 
order to prevent a danger that it for-es-a-,Y, 
it has 111 thh; , rega:rd f-orewarned the 'ordin-
ary prudent man' and through him 1the de-
fendant in a civil a.cit.ion, whose conduct 
must alway 's1 eoincidie wit!h t,his cnmrnon law 
criterion . Such danger, therefore, does- not 
have to be proved by the plaintiff, 1since there 
is no longer ro,0111 for a rea ,sonabJ.e difference 
of opinion, for by his brea .ch of the statute 
the defendant, through hisi common la .w con-
science, i~ charged wiith knowledge that if 
injury ernsnes hew-ill haYe aeted nt his · peril. 
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The court therefore sihould so instruct the 
jury, whether s111ch instruction be couched 
in the terms ·of ,the defendant' ·s duty to per-
f orin or of h1s culpability for neglect, or of 
hi -~ liability for• t1he res111lt ·of his action or 
irmct iion, as- the case n1ay be; and thus- upon 
common law p·rinciples ·the plaintiff in an 
.action oif negligence obtain. , the benefit of 
the s-t1atut:e if 1he be one of the das ,s for whose · 
protection it "\Yas erracted and the breach of 
such statut ie wa 1s: the efficient cause of the 
inju1 ·y of which he complains.'' 

See al•s10 Pes ,in, -rs. Jugorich) 85 L. 25G. 

But the cou1·t fu1·ither gn-a1·dirng the jur~· 1-,~1y8 
( p. 118, l. 25) 

'·Taking these rules, and the general rule 
rnhich I mentioned at first) it ·will be for you 
to siaY whether or not one or the other of 
t1hese ., dlriv,ers was negligent in the operation 
of his: -or he1~ automobile an:d whether or not 
that negligence waA the ciause of the injury 
to these boys .·' 

'fhe rule referred to as , being first mentioned was 
at ( p. 115) of the charge. 

But the court was A1till eautious about irn~isting 
tha it negligen<:>e he sihowrn ( p . 12:2, J. 17), 

''Did she do w'lm;t a reas ·onably carefnl 
and prudent person should ha Ye done in 
operating his automobile upon thflt ,S'treet?'' 

In thus chargill'g tihe ju1·y, the Judge wa ,s follow-
ing familiar la"'\'V. Ree Paulsen YS. Klinge, 92 L. 00 
at 101 

"The negligence of the def end ant i-s to he 
deter111ined u porn all the f-acts1 and circurn -
stances of .the situation, and, therefore, the 
conceded violation ·of the s1tatutory regula-
tion hY n defendant does- not per se w·ai·r-ant ' . ' 
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the trial cour<t in directing a ve1·dtict fo·r the 
1 . t'ff" p a1n ,1 • 

Als ·o in JI ealey vs. B1'Ctesterl) 98 L. 520 ( Court of 
Errors 1 and: Appeals), 

''While a 1ne1·e infractiorn of that statute 
will not alone f or1n the basis of a right of 
1·ecovery, such Yiolation may be ,c,onisidered 
by the jury along wi 1th other testimony on 
the question of defendant's negligence.·, 

It was quite proper for the judge to quote the 
19.26 . tatute for that showed the jury ,Yhat the 
legislature term ,ed reckless, sio ·that the prudent 
nrnn is put on h.iis guard to act aooordingly, and by 
hi:s breach of the statut ,e, :'he is charged with 
knowledge that if injury ensues, he will haYe a,CJted 
at his peril." 

~rhe app~llant would haYe 1this 1 court believe that 
the J udige'1~ charge left an impres 1sion on the jun · 
crudel;y expres 1s1ed as1 follows: 

"If you findi 1tha.t 1the defendant drov ,e in 
a 1nanner endangering life and lirn b, and if 
you find that he actually did injury to life 
or lhnb or property, then such clriYe1· is, reek-
] ess." 

Adversary's cases on this point dearly show that 
is what he is1 aiming at. 

In Nlason vs . Erie R.R. Co.) 75 L. p. 521, quoted 
by adversan·, Justice Garrison s1aid the charge of 
the lower court was , erroneous because, 

"The jury was permitted to determine 
whether reasonable care had been exercised 
by the plaintiff in error not fron1 ithe quali-
ties of its conduct in tha ·t respect, out siole-
ly by the jury' 1s opinion fl'S1 to the resi1.,lts of 
that conduct.)) 
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The other cases 1 quoted on this 1 point are of pre-
cisely the same effect. 

The furndarnental error that adve1·1sary seems to 
fall into is1 that he keeps 1 repeating that the Judge 
insitructed the ju1·~- that any speed , which inte1·-
f eres with the free usie ·of the road by oither persons 
and does damaye) is as a 1natter of law, 1·eckless. 
In ,such an initerpreta ·tion, we submit that he does 
-violernce to the Judges' chai·ge. The Judge said in 
effect-the ·sitatute fixes ce1~tain maxiinum speeds 
under 0e1·itain circums 1tancesi; the law make1~s, how-
ever, realize that _proper speed depended at the 
tin1e upon the , urrounding circunl'stances , and 
every cir 1cum 1s1tHnce could mot be covered by a stat-
ute. A speed of fifteen miles 1 might be reckless on 
a s1treet in a crowded district whe1•e children a re 
at pla~·, while f01·1t:r miles 1night not be 1·eckless1 

over a straight road through an open counti-y. 
Certainly, driving in a manner which endangers 
( puts in danger) the life or limb 01· property due 
to that r-;,peed is and shoulld be termed recklesK 

Answer to Adversary Bright's Second Point. 

It is submitted howev ·er, :that this , disctrnHion isi 
purely academic, in view of the faots. 'rhe jut·)· 
had liHttened to evidence of r•elatiYe diistarnces, had 
before then1 carefull~, prepa1·ed i;;u1·yeys marked by 
the resipective "'IYitnes1ses1. Fairly accurate testi-
n1on~· appears of the whole srituation, and there 
wa 1, not much disipute as to rthose di•sitance.~. 

The testimony r-;how-:s, that 1\1:rs·. B1·ight wnr-; corn-
ing North out of M1t. J>1•ospect AYenue. (Just as 
sihe wa ·s about to enter the Southerly curb line nf 
Bl'Oomfield AYenue,-in fact, as ·she s1ays, five feet 
before she re·ached it, sihe s,topped and made her 01>-
serYations. Bloomfield AYenue at this 1 point i,s, GG 
feet wirl.e ( Ca~·e p. 87). She, howeYer, was going 
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oYer in a somewhat diagornal manner. Davis , sa,,.,. 
her before sihe started across, and when he saw her, 
he ·was 200 feet away (p. 101). 'l'he dis 1tanee ap-
pears actually 210 f.eet (p. 87). :M:rs. B1·iglrt says . 
that Dav1s1 ,va ,s a City block away, but neveritbe-
les•s, points to about the •sa1ne spot as Davis said 
he was. Ml'ts. Bright therefore had beb,reen 71 
and 100 feet to go, irna1smuch as ·s1he was , going diag-

. onaHy. She ha,d to go acros 1~ the tro Hey 1:rac.ks 
and upg1·ade, while Davis approached fro111 he.r 
right on a Y•ery broad and mm t important through 
-street irn Essex County; he was 1 coming downg1·ade 
at a point 200 feet off. l\1rs. Bright say :s that she 
could see half a mile and the1·e 1cc1·e no other can; 
( p. 73) ; so ·with no other cars , eirther right or left, 
and a clear Yisiion up and down the Avenue for a 
halrf a rnil'e, and }mowing frmn ohservartion that 
a car was corning down hill on her 1·ight, what did 
she do? Here i~ what she S{l}7S' s,he did (bot. p. 
75, top p. 76) 

"Q . You kept looking ,to your left as you 
came out? A. Yes, traffic that would cmne 
to my left on the firs ,t half of the cr•os,sin.g. 

Q. But you ,saw no traffic corn1ng fron1 
your lert? A. No, sir. 

Q. And the only 1traffic you s:aw ".,.aS' the 
DaviH car coming from )rour 1·ight? A. Yes, 
sir. 

Q. And you continued to look to the left 
ins ,tJead 'Of to 1the right, although there ,vere 
no cars a pp roaching from you1· left and 
the1•e was one approaching to your right? A. 
I looked to the left. 

Q. And you continued to look to 01e left? 
A. No, sir, I looked to the right and saw the 
DaYis. car corning. 

Q. Y·ou looked to 1the right and siaw thjs 
car a block away? A. Yes ,, s.ir. 

Q. And then yon continued to ]ook to the 
left? A. Y·es, Rfr. 
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Q. And you then continued to look to the 
left until you got to a point ·which was a p-
proxhnia ,tel y the las ,t car track? A. Yes, s'ir. 

Q. And didn'rt look to the lefit until yon 
gort ito the ca1· track, and you don't knmY hm, -
fa ,s1t he ,,~a,s: going? A. No, s1ir." 

With theR·e practica11y undisputed facts as to 
relativ ,e distances and the question of the right of 
,vay being 1nade quite a point in the argumenit on 
the part of Davis, the court comments on the s1tat-
ute. 

Immediately afterward, however, ( p. 118, l. 11) 
the court calls , arttention to t'he fact that this • iR• 
not a ha1';d and fa,st rul ,e which per se connote ,~ 
negligence and then adds, 

"Of course, it isi rthe duty -of every driver 
to 1nake rieasionabl:e obs,er-vatian for the ap-
proach of ort:her vehicles which are c1';ossing 
the ,street which are likely to cmne in the 
line of their progresis, to look to the right 
and 1e£t, and to listen for the s·ound of the 
sign:al horn and to ta.ke oa:re to ,a void collid-
ing with it. Taking these rules, and the gen-
eral rule ,vhich I mentioned at first, it will 
Le for you tio say --whether or not one or tliie 
othe1· of these driver~s: wa 1s negligernt in the 
operatfon of his or her automobile and 
"\\;hether or not. thart rreglig1ence was the carnm 
of the inju1·)· to thesie 1)())-s. •• 

T1he court's charge wa 1s1 in aecord ·with the lead-
ing case in the Court of ErrorR ann Appeals, Rr-
·win vs. rPraiid) 90 L. p. 289 at 290, 

"We a1·e unable to adopt this Yiew for two 
1·ea1s'Orns-first, ,the e·vidence rnas of such a 
natu1·e 1that it waR a question of fact wherther 
the t,vo Yehicles cliid reach the cro~1sing at 
~ubs:tantia lly the same time. There was 
PYidience t.hat appellan:t'R' car was running 



10 

'Ye1·y fast,;' at a 'terrible gait,' and that it 
struick the auto-bus on 'the latter's, side. 
Pron1 this 1 the jury we1·e justified in finding, 
if they did 1so find, that the auto-bus reached 
the crossing first and was consequently en-
,titled ·to cro1s1s first; second, 1tJhe f3Jct, ( if it 
was a fa cit) that appellant's , car ,YaSi entitled 
to c1··oss before the 1auto-bus: c1·,oss.ed did not 
absolve appeUant"r-,· driver from (u8ing the 
language of Mr. Justice l{alisch, in ro •ol vs. 
Brown, 89 N. J. L. 314) his1 'legal duty to 
use 1·.easonable care to avoid oollid\ing vvith 
other Yehicles· and pers 1ons in the highway.' 
Th.iJs is not ,a case, a-s wia1s aptly sugges ited 1 by 
the !:earned trial judge in his charge to the 
jury, whei·ie the d:river looked and i:::..-tw the 
a ppr 0oaching ruuto-bus in a pos1iti-on and go-
ing at a rate of speed which justified him jn 
th!inking 1tha t it would, a·s, in duty bound, 
yield the rig hit of way to hin1. It waH a case 
where the driYer, as · the jury from the evi-
dence mai have found, did not look to his 
]eft at all. This 1, w.e think, as a r•ea,sonably 
caireful man he ,should have done w'herie, · as 
here, th.er{} was full uno 1bst 1ructed opportuni-
ty for him ,to have done so." 

Assuming, as the defendant Bright says, that 
she was far enough acr ,osis to haYe the right of 
way, nevertheles 1s1, as1 "\\~,-l!f,; s1aid in Earle vs. Cowwli-
dated rPraction <10.) G4 L. 573, 

"'¥hile the first to reach the cros 1s,ing had 
the right of way, yet where it ,appeanecl that 
the other was not yielding thh; right, he 
could not reckles 1sly proreed, lrnt ·was hound 
to stop and turn aside." 

See a1so Rabino ·witz n;;. H aivthori,e) 89 L. 308. 
It will be noted that the ca,ses cited in adJYer-

sary's brief are practical1y all trol1e~- or 1·ailrorn1 
cases. 

Justfoe Parker held in the case of R r rrl vs. Pub-
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lie Service Railway Co., 89 L. p. 431 that ,thi8 pa1·-
ticular paragraph of the traffic act does 1 nort apply 
to trolleys an1d the like. Certairnly, the statute has ' 
added something to the c01nmon law. 

Halpin vs. Tilloil) 12G·Atl. 665, seenis to go mueh 
further. At ( p. (HW) s·peaking in reference to thi:, 1 

statute, it •s1ays, 

"The two auton1·obiles met at the intersec-
tion of two ~1treetS' in ;the city of Newark, ,ts-
ha ,s already beeDJ s:tated. The plaintiff Hal-
pin, .Jr. wa8' approaching the inter ,section 
friom the right of the deferndant's , car. Un-
der the proYis•rons of the Road La,v ( Laws 
1915 c. 15G 4), therefore, he had the right 
·of way over ,the defendant 'rillou, Jr., and 
the fact that in exei~cising it he would not 
only put h.in1,self in jeopardy, but would al.s1q 
have endangered the safety of ithe person 
who unla,Yfully 1,efused to recognize · thnt 
1·ight, cUd not operate to destroy i,t. '' 

In the case of A.sh vs. Blanchard) 126 Atl. 428i 

"At the i111te1"'section ' of the rtwo streets • 
Blanchard, under it.he Motor Veh.i!cle1 Law, 
had the right o.f way, providing he was trav-
eling at a lawful ,S'P'eed, andJ ,vas 1 entitled to 
asiser:t that right, unless by doing s•o he 
placed o·thers , in jeopardy. 'rhere fa, no· re:t-
Sion whY Ash should not have observed the ., 
Blanchard car as, it approached the intersec-
tion, if he had used due care h1 making ob-
servation, and haYe aYoided a colUsion, if he 
had his car under proper control. ~Iore-
over, even if it be true, as he asiserts-, that the 
Blanchard car was t1~aveling at a ,speed in 
exces ,s· of tha:t w'hich the law permits ,, rthat 
fact did not justify him in attempting to 
crossi the intersecting Htreet without first. 
making p1·oper ob~,ervation.'' 

This , ~omewhat controYert~ the theon- adYnnced 
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in adversary's brief that Mrs. Bright could , cro ,s,s 
ahead, assuming thaJt Dav:iis would obey the law. 
To the same effecit are Za1tzonico Y.::;. Yellow Gab 
Go.) 133 Atl. 84 and Gabbia vs. Spro'Ciero, 130 Atl. 
607 ( Court of Errors anrd Appeal ,s). 

"\Vhen all of the Judge' 'S' cl:mrge is r,ead in con.-
nection with what was said a:bout the right of way, 
and ·with a concrete propos 1ition before them , it is1 
certain ,that the charge '\Vas, perfectly clea1·. 

It is respectfully submitted that the judgment 
in the Court below, so far as the def end ant Bright 
is concerned, should be affirmed. 

CHARLES JONES, 
Attorne~· of Appellees. 

. l 0FE:.u.7~ 1928 

New Jersey Court of Errors and Appeals 

ALEXANDER P. KEMP and LEvVIS 
BROOKE KEMP) by their next 
friend, LEvVIS R. KEMP) and 
LKWIS R. KEMP) individually, 

Plaintiffs-Respond ,ents, 

vs. 

I:rELEN BRIGHT and Lours DAVIS) 
Def endan ts-Appellants. 

Action at Law 

On Appeal 
fr01111Su-
,preme Court. 

BRIEF IN BEHALF OF THE APPELLANT 
LOUIS DA VIS. 

(1) 

Statement of the Case. 

This appeal brings before this Court for review 
jud ,gt1.nents aggregating almost $8,000 ( p. 17), in 
favor of the plaintiffs- and against both defendants 
in an action wherein the plaintiffs sought to recov-
er dai1nages for pers ,onal injuries suffered by Alex-
ander P. and Lewis Brooke Kemp, two minors, as 
the result of having been struck by the auton1obile 
of the defendant, Davis, on iSepten1ber 14, 1926, in 
Verona, New Jersey. The other plaintiff, Lewis 
R. Kemp, is the 1father of the boys , and he sued to 
recover da1nages for the loS's of services of his boys 
and · the out-of-pooket expenses incident to the re-
covery of the boys from the effects of the accident. 

Before the auto ,mobile of the defendant Davis 
collided with the boys it was run into by an auto-
mobile operated and owned ,by the defendant Helen 
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Bright. Then the Davis car proceeded over to 
where the boys were standing or playing and they 
were injured as. the result of the collision with 
them. 

The case was submitted to the jury as a.gainst 
both defendants, and the jury ,brought in verdicts 
as against both defendants. It is fron1 the judg-
ment entered on the verdicts in favor of the plain-
tiff that the present appeal is taken by this defend-
ant Louis Davis (p. 5). 

The grounds, of appeal are two in number and 
both deal with errors in the charge of the Trial 
Judge (pp. 6, 7, and 8). 

(2) 
Grounds of Appeal. 

The appellant relies on the ;following grounds of 
appeal: 

1. The Trial Judge erroneously charged the jury 
as follows: 

" 'Defendant Helen Bright in crossing this 
intersection was bound under the law to 
pass to the right of the beacon light, if she 
was intending to proceed northerly on 
Pompton Avenue and the defendant Davis 
had the right to assu1ne that Helen Bright 
would observe the rule of passing to the 
right of this beacon light.' You mean that 
the1·e is a statute requiring her to do that? 

l\<Ir. Kane: That is the traffic rules. 
The Court: Is there any statute t 10 that 

effect? I don't kno,, r whether they were to 
go to the left or right hand of the beacon 
light or whether they should go straight 
ahead. I will say, however, that the statute 
requires 1 drivers of vehicles to keep on the 
right side ·of the road. That is the 1nost I 
can say with reference to that r,eqne•:-;t." 
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2. The Trial Judge erroneously charged the jury 
as follows: 

" 'Wh . . th t . en exanun1ng e estnnony taken 
in the Police Recorder's · Court, you are to 
disregard any decision or disposition of the 
case as made by the Recorder , and determine 
the lia?ility in this case at bar solely upon 
the evidence presented by the various wit-
nesses wh'O have testified in this court.' That 
I decline to charge you because the record 
has gone in without reservation and there 
n1ay be some testimony in there which has 
not been read ·•Nhich reflects upon the tes,ti-
1nony given in this court. _If that be true, 
you have a right to conside1 .. that, so I can-
not say that you 1nust disregard that te sti-
1nony and consider ·only the testimony giYen 
in this court by the witnesses." 

3. The Trial Judge ,erred in refusing to charge 
defendant's request No. 3: · 

"Defendant Helen Bright in crossing this 
intersection was bound under 1the law to pass 
to the right of the beacon light, if s·he was· in-
tending to prooeed nor ·therly on Pompton 
Avenue, and the defendant Davis had the 
right to a1ssume that Helen Bright would ob-
s,erve the rule of pa 1ssing to the tight of this 
b&'lCOill light." 

4. The Trial Judge erred in refusing to charge 
defendant's request No. 5: 

"When e~amining the testimony taken in 
the Police Recorder's Court, you are to dis-
regard . any dechdon or disposition of the 
ca,se as made by the Recorder, and determine 
the liability in this case at bar s·olely upon 
the evidence presented by the various wit-
nes:-;es ·who have testified in this court." 
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(3) 

Brief of the Argument. 

1 A. 

The Trial Judge erred when he refused to in-
stn1ct the jury that the defendant Bright was 
bound under the law in crossing the intersection 
to pass to the right of the beacon light if she in-
tended to proceed northerly on Pmnpton Avenue. 

The instruction cmnplained of, quoted verbatiln 
from the charge, is as follows ( p. 127, line 17 to 
line 34) : 

" '3. Defendant Helen Bright in crossing 
this intersection was bound under the law to 
pass to the right of the beacon light, if she 
-wa·s intending to proceed northerly on 
ro1npton Avenue and the defendant Davis 
had the right to assume that Helen Bright 
,,rould o hserve the rule. of pas s1ing to the 
right of this beacon light .' You mean that 
there is a statute requiring her to do that? 

lVIr. Kane: That is the traffic rules. 
~rhe Court: I,s there any statute. to that 

effect, I don't know -whether they were t'O go 
to the left or right-hand of the beacon light 
or whether they should go str~1ight ahead. 
I will say, however, that the s1tatute requires 
driver 's of vehicles to keep on the right side 
of the road. '1'1hat is the mos,t I can say 
w·ith reference to that reque ~t.' ' 

With reference to .the question of the lawfulness 
of the existence and erection of the beacon light in 
question, it is patent that the Town of Verona was 
properly authorized .to erect, 11naintain and operate 
this beacon light. And in this respect we refer to 
Chapter 92, P. L. 1923, p. 178, which is entitled as 
follows: 
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"A Supplen1ent to an act entitled 'An Act 
concerning municipalities' approved March 
bYenty-seYenth, nineteen hundred and seven-
teen''. 

"l. 'rhe. governing body of every n1unici-
pality shall have the power to establish safe-
ty zones, t·o erect, construct and maintain 
platf.orn1s, con11nonly called 'safety isles ,'; to 
erect, construct, maintain and -operate 
standards, comn1only called 'silent police-
1nan', beacon lights, guide pos1t,s or other 
structures, which in judgment may be neces-
sary f·or the ,safety and conYenience of per-
sons and vehicles using the sh-e·ets in said 
municipality". 

N o,y· let us consider the refusal of the Court to 
charge that it ,vas the duty of the defendant Bright 
to pass to the right of the beacon light. 

The State Traffic Act, Chapter 156 P. L. of 1915, 
and aanend111ents thereto, in part t'\vo section two, 
is as, follows : 

"A vehicle .shall keep to the right, and 
when the in1proved portion of a road is of 
sufficient width, the vehicle shall keep to the 
right of the center of such road, except when 
pa ssing a vehicle aheacL." 

There was a duty therefore, upon the de.fendant 
Bright to· ,keep to the right of the center of the said 
road, namely Pon1pton Avenue, and also the center 
of the intersection of Bloomfield Avenue and 
Pompton Avenue. Moreover, the duty was n1ost 
pa tent for there is testimony in this case to the ef-
fect by the defendant Bright, that the beacon light 
was located in the center of Pompton Avenue, (see 
Testilnony, p. 69, line 40) ; and that there was a 
printed sign on the beacon light warning drivers o,f 
vehicles to "Keep to the Right", and also a further 
warning in the nature of a blade line on the street 
coming out of Pompton Avenue toward Bloomfield 
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.&venue. (See Testimony of Bright, p. 74, lines, 9 
to 19). 

"Q. Are there any mark.ers 1 on the street 
indicating the course of an auto1nobile com-
ing out of r01npton Avenue? 

A. It is divided with a black line here; 
this is a beacon light right here. 

Q. Were therie any n1arks · here on the cor-
ner which should indicate s1lightly to your 
right before you 1nake the turn? 

A. No, there are no 111ar kers there. 
Q. Just a beacon light and a sign 'ICeep 

tJo the right ' ? 
A '"'T • " • .1_ es, sir . 

Moreover, the iinproved portion of the road was 
about sixty-two feet in width, so that the defend-
ant Bright had about a thirty-one foot width upon 
which to enter Pon1pton Avenue. (See Testimony, 
p. 87, line 23). 

~rhe duty of the defendant Bright to pass to the 
right of the beacon light is further evident after a 
consideration of the following. The ,State Traffic 
Act, Chapter 156, of the Laws of 1915 and an1end-
ments thereto is as follows: 

"Section 4. ( 1) 
Excepting a's herein otherwise provided, 

every driver of a vehicle when entering or 
cros ising any public road, street, highway or 
turnpike, shall grant the right of "\Vay at all 
times to any w~hicle approaching fron1 his 
right." 

And Part 2, 1Section 3 of the aforementioned act 
is as follo""\YS: 

"A vehicle meeting another shall pass to 
the right". 

While the Motor Vehicle Act of New Jersey, 
Chapter 208, P. L. 1921, p. 6'67 and amend111ents 
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thereto, and in particular Section 15 ( 1) provides 
as follows: 

'·Dl'ivers of 111otor vehicles : whether a bur-' then or pleasure using any of the turnpikes 
or public roads in this State, when met by 
another n10tor vehicle or by a carriage, 
sleigh, or sled, shall lreep to the right, and 
when overtaken by another n10tor vehicle, 
carriage, sleigh, or •s1e!d, they shall likewise 
keep to the right, :so as and when overtaken 
by another 111otor vehicle, carriage, sleigh, or 
sled, either n1et or ove1·taken to pass unin-
terrupted.'' 

In the case at bar the evidence was very clear 
that the defendant Davis 'both in law, and in fact, 
had the right to the right of way. In law, because 
he was to the right of tJhe defendant's right at the 
intersection, as provided for in the acts afores 1aid. 
In fact, because there wa!s tes.tiinony given by the 
witness Kien1p to tlh1e position of 1the Davis car at 
the tin1e of the accident as follows ·: ( Page 37, line 
27). 

"Q. Was it (the Davis car) further from 
the Buick car than when you first saw it? 

A. It was about six feet past the beacon 
light. 

Q. About six feet fr01n it, hadn't reached 
it yet? 

A. It was beyond it. 
Q. Six feet from the beacon light? 
A. Yes, sir. 
Q. When the Buick jumped forward? 
A Y . " . es, s,ir. 

Fron1 this testimony it is evident that the Davis 
car was six feet to the left •of, or in other words 
beyond the .beacon light when struck by the Bright 
car which suddenly darted forward with a sudden 
incrense of speed when not under proper control. 
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Moreover, from the tesUmony in the case, the 
defendant Bright even before entering Bloomfield 
Avenue, and while still upon Prospect Avenue was 
violating the law and negligent in that, at that 
time she did not keep to the right of the said street 
but was about some fou1· feet to the left of the 
black line in the center of that street. (See Testi-
n1ony of Kemp, p. 29, 1. 39 and p. 30, l. 2, etc). 

Moreover, defendant Bright was again negligent 
in that according to her own testin10ny ·sihe failed 
to continue observing the traffic on her right, (see 
p. 6G) ; and continued negligently across Bloom-
field Avenue on a line to the left instead of to the 
right as required by law, and when at a point about 
six feet to the left of the beacon light, the Bright 
ca·r changed its speed and darted ·forward into the 
Davis car. (p. 33, l. 3). 

':l1his test:in1ony shows clearly the failure of the 
defendant Bright to keep to the right of the streets 
she drove upon, and her failure to pass to the right 
of the ·beacon light was the proxin1ate cans€ of this 
accident. And in this connection we ref er to the 
case of llarnimill vs. Penn. R. R., 56 N. J. Law 370. 

"vVhoever does a wrongful act is answer -
able for all .the consequences that 1nav en-
sue in the ordina .ry and natural cour ;i:e o.f 
events, though siuch consequences be il111nedi-
ately and directly brought a bout by inter-
vening causes, if . such intervening causes 
were s-et in motion by the orjginal wrong-
doer''. 

See also the cases of Jute3en vs. r ,enn. R. R., 106 
Atlantic Rep. p. 137, and Kels.on vs. Public Ser-
vice, 110 Atlantic, 919. 
- Finally the defendant Davis was not under any 

obligation to anticipate that the driver of the 
Bright car would not obey the law hy passing to 
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the right of the beacon light. This was the prin-
ciple of law enunciated in the case of J ·a:0kson vs. 
Geiger, 100 N. J. L., p. 330, wherein the Court of 
last resort held, that one who is riding upon a por-
tion of tlhe highway where he was · lawfully entitled 
to be, and in a position '"~hich was not one of obvi-
ous danger, but .made so solely by the action of the 
driver of another vehide "Is under no legal duty 
to anticipate that the driver ( of the other vehicle) 
will not obey the law.' '" 

'\Ve, ther,efore) submit that the trial judge erred 
in refusing to instruct the jury that the defendant 
Bright was bound under the law to pass to the 
right of the beacon li,ght, if she was intending to 
proceed northerly on Pompton Avenue; and that 
the defendant Davis had the right to assume that 
the Bright car would observe the rule of passing 
to the right of this beacon light. 

Exception was duly noted to that part of the 
Trial Judge's charge, 1p. 129, lines 38 to 40, and 
that exception is reserved in the first ground of ap-
pe:11, p. 6. 

1 B. 

The Trial Ju 1dige erred when he charged the jury 
"I don't know whether they were to go to the left 
or right hand of the beacon light, or whether they 
should go straight ahead." The instruction com-
plained, quoted verbatim from the charge, is as fol-
lows : ( p. 127, 1. 17 to 1. 34) 

' . 
"'3. Defendant Helen Bright in crossing 

this inter isectron was bound under the law to 
pass to the right of the beacon light, if she 
was intending to proceed northerly on 
Pompton Avenue and the defendant Davis 
had the right to assume that flelen Bright 
would obsei·ve the rule of pas 1sill!g t0 the 
right of thi ,s beacon light.' You mean that 
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there is a statute requiring her to do that? 
Mr. K•ane: That is the traffic rules. 
'l1he Oourt: Is there any statute to that 

effiect? I don't know whether they were to 
go to the left or right-hand of the beacon 
light or whether they should go straight 
ahead. I ,,rill say, however, that the statute 
requires drivers of vehicles, to kieep on the 
right side of the road. That is the most I 
can say with reference to that requesit." 

We now refer particularly to the following por-
tion of the instruction which i_s as follows: 

"I don't know whether they wer 1e to go to 
the left or right -hand ·of the beacon light or 
whether they should go straight ahead". 

This was a very patent error for as. a matter of 
fact the testimony of the defendant Bright on page 
7 4, line 3, is as follows : 

"Q. Were you goirng on Pompton Avenue 
or were you going wesrt on to Verona? 

A. No, sir, on Pompton Avenue." 

This instruction was · 'fatal as a matter of law for 
the jury were led to infer that there was , no statute 
requiring her to pass to the right of the beacon 
light, which is untrue. In support of this. conten-
tion, we refer to the sections of the State Traffic 
Act and the Motor V 1ehicle Act as- a bov-e set forth in 
Point IA of tihe argu1nent. 

And the 1nere statement "I will .say, however, 
that the statute requires drivers of vehicles to keep 
on the right side of the road. That is the n1ost I 
can say with reference to that request" it not suffi-
cient in point of law to cure the injury committed 
when coupled with the denial of the existence of 
the statute, requiring her to pass to the right o·f 
the beacon, together with the 1nisstate1nent as to 
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the direction of the defendant Bright, who intend-
ed to pass the beacon as shown by her own tesrti-
mony, and as cited above in Point IA of the Argu-
ment. Moreover, the juro1~s werie not instructed 
that they were the sole judges of the facts in the 
cas-e. 

Exception was duly noted to that part of the 
Trial Judge's charge, page 129, lines 38-40, and 
that exception is reserved in the first ground of 
Appeal, pp. 6 and 7. 

I I . 
The Trial Judge erred when he refused to 

charge the jury that they were to disregard any 
decision or disposition of the case as made by the 
Recorder, and determine the liability of the case 
solely upon the evidence presented by the witnes-
ses who testified in this Court. 

The charge ·which the Trial Judge refused to 
charge, quoted V'erbatim from the charge, is· as fol-
lmvR, pp. 127, 1. 37 to 1. 15 on p. 128. 

" '5. When examininig the teS'timony taken 
in the Police Recorder 's court, you are to 
disregard any decision or disposition of. the 
case as made by the Recorder, and determine 
the liability in this case at bar •solely upon 
the evidence presented by the various wit-
nesses: who have testified in this Court.' 
'l'ha t I decline to charge you heca use the rec-
ord ha ,s gone in without reservation and 
there may be some testimony in there vi'hich 
has not been read which reflects upon the 
tesrtin1ony given in this Court. If that be 
true, you have a right to consider that so I 
cannot say that you must disregard that tes-
timony and consider only the testimony 
given in this Court b~r the witnes-ses." 
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The refusal of the Trial Judge to disregard any 
decision or disposition · as 1nade by the Recorder, 
and deter111ine the liability of the case upon the 
evidence presented by the witnesses in this Court, 
was harn1ful because of the fact that the decision 
of the Recorder of the Town of Verona showed that 
the defendant Davis was convicted and fined for 
reckless driving. This decision should not have 
been admitted as evidence in the civil action for 
the recovery of dan1ages. Moreover, the Trial -
.Judge should have warned the jurors, that while 
they might consider the testimony in the record, 
they should not consider the verdict or decision be-
ca use it had no bearing upon the matter at issue. 
And if the decision of the Recorder was an im-
proper one, and the jurors were influenced by it, 
serious injury was, therefore, sustained by the de-
fendant Davis. 

Furtherinore, the test 's, employed in arriving at 
a decision in considering 1the evidence of a case of 
this nature, are different in a Crilninal Court than ' in a Civil Court. In the f.or1ner, the decision is 
based upon testimony indicating the defendant's 
g:uilt beyond a reasonable doubt. In the latter, 
the decision ~s based upon 1the testimony indicating 
the defendant's liability by a fair preponderance 
of the evidence. 

Moreover, the decision of the Recorder's Court 
convicting the defend:ant Davis of r,eckles 1si driving 
i~ based upon the definition of 1·eckles:s driving as 
set forth in the Motor Vehicle Act, paragraph 16, 
as amended by Chapter 275 of Lrnn; of 1926, p. 
458, and is as follm ,:v,s: 

"16. The following rates of speed may be 
1naintained, but shall not be exceeded, upon 
any public street, public road or turnpike 
public park or parkway, public drive,Yay 01: 
public highway in this , State by an~· -one 
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driving a motor vehicle: provided, however, 
that reckles·s• driving is hereby prohibited, 
and for the purposes of this act and the act 
to which this act is an amend1nent, reckless 
driving is hereby defined to be: the driving 
of a rnoto1· vehicle or n1ot,orcyde in any man-
ner which unnecessarily interferes with the 
free and proper use -of any highway, street, 
road, turnpike, park or parkway, or drive-
way, or in any n1anrner which endangers the 
life or lirn b oir the property of any per 1son." 

I 1t is evident, that this definition does not in the 
s1ightest degree assi 1st in arriving at a cornclusion 
whether or not the operation of a motor vehicle is 
such as to justify the recovery of damages in a 
civil suit based on negligence. On the other hand, 
the definition sets forth that it i1s confined solely 
to the purposes of the act alone. ~rhis is so be-
ca us·e the definition il1: the 1\fotor Vehicle Act of 
reckless driYing cons ,ists in whether or not the life, 
limb, or property of a person is endangered or 
whether the operation of a n1otor vehicle interferes 
with the free use of tJhe highway by another. It 
is pat ,ent that theSie tests are not proper in a civil 
suit instituted for damages, foi- if they were, the 
1nere fact that a person suffered injuries ,Yould, in 
effect, be prin1a fade evidence of negligence. Thi'S 
n1eans that a person's conduct would be judged by 
the resuH of what he did, namely, caused injury t,o 
another person or damages to another's property, 
and not by the correct test, narn ·ely, whether or no.t 
he used reasonable care. Such a test should not 
be applied in an action for violation of the Motor 
Vehicle Act, for it iS' unreas.onable and unfair to 
judge a 1nan's conduct by the result of, rather than. 
by what he did. In this connection, see the case 
o.f Foley vis·. Brunswick Traction Company, 6G N. 
J. L. 679. In this case, a passenger alighting 
fro1n a s1treet car, at a ternporm·y terminus, select-
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ed by the defendant, stepped upon a sitone in the 
highway, and sustained injuries for which sihe 
brought suit. The jury was instructed that the 
plaintiff could recover d.ainages if the place select-
ed by the defendant for her to leav•e its car ·was not 
a siafe one for that purpos ,e. It ·was held by the 
Court, 37 Vroom, on p. 637: 

"'J.1his instruction was, we think, errone-
ous. Its error lay in this •, viz., that it gaug-
ed the liability of the defendant not by the 
quality of its conduct, but by the results of 
that conduct, thereby covering indiscrimin-
ately, injuries resulting to the plaintiff from 
causes preventable by the ,exercise of due 
care on the part of the defendant, and in-
juries that might have happened notwith-
standing the exercise by the defendant of the 
degree of care legally imposed upon it as a 
carrier of passengers." 

-i:- -r.-- The gravan1en of the plaintiff's ac-
tion was the failure of defendant to use rea-
sonable care for her safety as a pas,s,enger, 
hence the correct instruction would have 
been that the defendant was liable for the 
plaintiff's injuries, if it failed to take rea-
sonable precautions to see that the place ' 
provided by it for her diS'charge was a s1afe 
one for that purpose. ,:- " '' It was the de-
fendant' •s right to have that question subn1it-
ted to the jury. The question that was sub-
111itted to the jury did not give the defendant 
its right in this- respect, for while the occur-
rence of the accident demonstra 1ted the un-
safe character of the place at which the 
plaintiff was invited to alight, it could not 
lavi'fully be perinitted to establish also the 
negligence of the defendant, which, upon 
this writ of error, "\\l'as 1 the ·effect given to it 
by the verdict.' Upon the authority, there-
fore, of the case cited, and of the reasoning 
on which it rests, the charge in this resrpect 
indicated wa ,s reversible error." · 
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See also the cases of Dots.on v. Erie R. R. Co., 
68 N. J. L. 679; Mason v. Erie R. R. Co., 75 N. J. 
L. 521; Olsofrom v. North Jersey St. Ry. Co., 81 
N. J. L. 321, all of which are in point. 

Finally, the refusal of the Trial Judge 
to instruct t{he jury to dis 1regard the de-
cision of the Recorder of the Town of Ver-
ona, was ilnproper because, the penalty provid-
ed by the statut ie considered by the Recorder at his 
hearing is 1ner1ely penal in nature, and does not 
create a right of action against the convicted par-
ty for pers-onal injuries, ·sustained by an injured 
party, and cannot asisist in determining the negli · 
gence of a person in a civil suit for damages ,. 

In 'this connection, we refer to the principle of 
law enunciated in the case of Fielders vs. North 
Jer,;:;;ey Str eet Ry. Con1pany, GS N. J. L. p. 352. 

"Where the provisions, of an ordinance are 
intended not for the benefit or protection of 
individuals, coinprising tihe public, b11:t for 
the benefit of the municipality, as an organ-
ized governn1ent, and more particularly if 
they ilnpO'se upon property owners, the per-
formance of a part of the duty of the muni-
cipality to the public, a legislative intent is 
indicated that a breach of such ordinance 
shall be remediable only at the irnstance of 
the n1unicipal government or by enforce-
ment of the penalty prescribed therein; and 
that there shall be no right of action to an 
individual citizen, especially injured in con-
sequence of such breach . The n1ost conspic-
uous cases, of thi 1s s,ort are those that deny 
liability to private suit for violation of the 
duty impos 1ed by ordinance upon abutting 
property owners to maintain sid:e-·walk pave-
n1ents, oi to remove ice and snmv from the 
walk." 

See also the cas 1es of Rupp vs. Burgess, 5G At-
lantic R·ep. 1G6, Rose vs. Slough, 92 L. 233. 
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In the civil la-,v, the operation of a motor vehicle 
is not re~arded as reckless unless, it appears first, 
that the drivier w~s: negligent, in that he failed to 
e:x:ercise reasonable care; _ that said failure was the 
proxilnate cause of the accident; and that the in-
jured party was not guilty of contributory negli-
genc,e. 

I I I . 
For these reasons, we respectfully submit that 

the judgment below should be reversed as against 
the defendant Louis Davis and a venire de novo 
ordered as to him. 

Respectfully sub1nitted, 

JOHN A. MATTI-IEWS, 
Attorney for and of Counsel 

with Louis Davis. 




