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Authority
N.J.S.A. 43:21-1 et seq.

Source and Effective Date

R.1995 d.138, effective February 9, 1995.
See: 27 N.S.R. 61(a), 27 N.J.R. 919(a).

Executive Order No. 66(1978) Expiration Date

Chapter 16, Contributions, Records and Reports, expires on Febru-
ary 9, 2000.

Chapter Historical Note

Chapter 16, Contributions, Records and Reports, was filed and
became effective prior to September 1, 1969. Subchapter 10, Hearings,
was amended by R.1984 d.459, effective October 15, 1984. See: 16
N.J.R. 2240(a), 16 N.J.R. 2821(a). Chapter 16 was entirely revised by
R.1985 d.147, effective April 1, 1985. See: 16 N.J.R. 2488(b), 17
N.J.R. 820(b). Subchapter 20, Work Relief and Work Training Pro-
grams, was adopted as R.1987 d.102, effective February 17, 1987. See:
18 N.J.R. 1683(a), 19 N.J.R. 363(b). Subchapter 21, Zip Code Report-
ing, was adopted as R.1989 d.39, effective January 17, 1989. See: 20
N.JR. 2625(b), 21 NJ.R. 167(a). Subchapter 10 was repealed and
Subchapter 22, Hearings, was adopted as R.1989 d.208, effective April
17,1989. See: 21 N.J.R. 281(a), 21 N.J.R. 1015(a).

Pursuant to Executive Order No. 66(1978), Chapter 16 was readopt-
ed as R.1990 d.217, effective March 23, 1990. See: 22 N.J.R. 603(b),
22 N.J.R. 1269(a). Subchapter 23, Services Excluded from Coverage by
the Unemployment Compensation Law, was adopted as R.1995 d.84,
effective February 6, 1995. See: 26 N.J.R. 4730(a), 27 N.J.R. 501(a).

Pursuant to Executive Order No. 66(1978), Chapter 16 was readopt-
ed as R.1995 d.138. See: Source and Effective Date. As a part of
R.1995 d.138, Subchapter 11 was recodified as Subchapter 10, a new
Subchapter 11, Special Employment Situations, was adopted, and Sub-
chapter 17, Witness Fees and Mileage Allowances, was repealed,
effective March 6, 1995. See: 27 N.J.R. 61(a), 27 N.J.R. 919(a). See,
also, section annotations.
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SUBCHAPTER 1. IDENTIFICATION OF
COVERED WORKERS

12:16-1.1 Ascertainment of worker’s Social Security
account number

Each employer shall ascertain the Social Security account
number of each worker in employment subject to the Un-
employment Compensation Law and list such number on
the employer’s records.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.JR. 61(a), 27 N.J.R. 919(a).

Undissolved corporation failed to show that it did not employ at least
one employee. Sureway Excavators Corp. v. New Jersey Department
of Labor, 93 N.J.A.R.2d (LBR) 3.

Case Notes

Security guards were not independent contractors; unemployment
and temporary disability contributions. J. DiSanti Concrete Corp. v.
Department of Labor, 94 N.J.A.R.2d (LBR) 55.

Company supplying personnel to churches; unemployment insurance
contributions. Church Personal Services, Inc. v. Department of Labor,
94 N.J.A.R.2d (LRB) 51.

Travel agency failed to prove that employees were independent
contractors. Ro-Burt Travel, Inc. v. Department of Labor, 94
N.J.AR.2d (LBR) 46.

Contractor failed to prove that employees were independent contrac-
tors. Taylor v. Department of Labor, 94 N.J.AR.2d (LBR) 33.

Bandleader ordered to pay unemployment and disability contribu-
tions as employer. Koza v. Department of Labor, 94 N.J.AR.2d
(LBR) 16.

Installers and salespersons were not independent contractors but
employees. Beautyguard Manufacturing Company of Middlesex, Inc. v.
Department of Labor, 94 N.J.A.R.2d (LBR) 13.

Contractors were not independent operators but were employees.
Tri-County Appliance Service Company, Inc., v. Department of Labor,
94 NJ.AR.2d (LBR) 7.

Employer failed to prove that deliverymen were independent contrac-
tors. Independent Newspaper Delivery, Inc. v New Jersey Department
of Labor, 93 N.J.A.R.2d (LBR) 11.

Carpenters were not independent contractors. Jate Building Compa-
ny Corp. v. New Jersey Department of Labor, 93 NJ.A.R.2d (LBR) 5.

Undissolved corporation failed to show that it did not employ at least
one employee. Sureway Excavators Corp. v. New Jersey Department
of Labor, 93 N.J.A.R.2d (LBR) 3.

Construction workers were not independent contractors.
New Jersey Department of Labor, 93 N.J.A.R.2d (LBR) 1.

Drywall installers were not independent contractors. Surran v. New
Jersey Department of Labor, 92 N.J.A.R.2d (LBR) 37.

Beitz v.
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12:16-2.2

Limousine drivers were not independent contractors. A to Z Cab
and Limousine Service, Inc., v. Department of Labor, 92 N.J.A.R.2d
(LBR) 29.

Carpet installers were not independent contractors. Dilollo v. New
Jersey Department of Labor, 92 N.J.A.R.2d (LBR) 21.

Drywall workers were not independent contractors. Executive Dry-
wall Construction v. New Jersey Department of Labor, 92 N.J.AR.2d
(LBR) 16.

Construction workers were not independent contractors. Apicionek
v. New Jersey Department of Labor, 92 N.J.A.R.2d (LBR) 13.

Workers were not independent contractors. ACME Maintenance
Corporation v. New Jersey Department of Labor, 92 N.J.A.R.2d (LBR)
1.

12:16-1.2 Reporting of worker’s Social Security account
number

Each employer shall report a worker’s Social Security
account number in making any report required by the
Department with respect to such worker.

12:16-1.3 Evidence of application for Social Security
account number

(a) If an employer has a worker engaged in employment
who does not have a Social Security account number, the
worker shall be requested to provide a receipt issued by an
officer of the Social Security Administration indicating that
the worker has filed an application for an account number.

(b) The receipt shall be retained by the worker, but a
copy or facsimile shall be retained by the employer.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-1.4 Employer to inform worker without Social
Security account number

An employer shall inform each worker who has not
secured a Social Security account number that such number
must be filed on or before the seventh day after the date on
which the worker first performs services in employment,
except that the application shall be filed on or before the
date the employment is terminated if such date precedes
such seventh day.

12:16-1.5 Employer to inform worker in certain cases

An employer shall inform workers that they should apply
at any Social Security district office or branch office with
respect to replacement of a lost Social Security account
number card, change of name because of marriage or
otherwise, or correction of any inaccurate information given
when applying for a Social Security account number.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 2. RECORDS

12:16-2.1 Payroll records

(a) Every employing unit having workers in employment,
regardless of whether such unit is or is not an “employer” as
defined in the Unemployment Compensation Law, shall
keep payroll records which shall show, for each pay period:

1. The beginning and ending dates;

2. The full name of each employee and the day or
days in each calendar week on which services for remu-
neration are performed;

3. The total amount of remuneration paid to each
employee showing separately cash, including commissions
and bonuses; the cash value of all compensation in any
medium other than cash; gratuities received regularly in
the course of employment if reported by the employee, or
if not so reported, the minimum wage rate prescribed
under applicable laws of this State or of the United States
or the amount of remuneration actually received by the
employee from his employing unit, whichever is the high-
er; and service charges collected by the employer and
distributed to workers in lieu of gratuities and tips;

4. The total amount of all remuneration paid to all
employees;

5. The number of weeks worked.

Amended by R.1995, d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Every employer must keep true and accurate employment records,
open to inspection and copying by a representative of the Division of
Unemployment and Temporary Disability Insurance. State v. Moore,
158 N.J.Super. 68, 385 A.2d 867 (App.Div.1978).

12:16-2.2 Individual worker records

(a) Each employing unit shall maintain a record for each
worker engaged in employment containing:

1. Full name, address, and Social Security account
number;

2. Total remuneration paid in each pay period show-
ing separately cash, including commissions and bonuses;
the cash value of all compensation in any medium other
than cash; gratuities received regularly in the course of
employment if reported by the employee, or if not so
reported, the minimum wage rate prescribed under appli-
cable laws of this State or of the United States, or the
amount of remuneration actually received by the employ-
ee, whichever is the higher, and service charges collected
by the employer and distributed to workers in lieu of
gratuities and tips; »

3. An entry under the heading “special payments” of
the amount of any special payments such as bonuses and
gifts which have been paid during the pay period but

16-3 Supp. 12-18-95
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which relate to employment in a prior period. The
following shall be shown separately under this heading:
cash payments, cash value of other remuneration, the
nature of such payments, the period during which the
services were performed for which special payments were
payable; '

4. The date hired, rehired and returned to work after
temporary layoff. The date separated from employment
and the reason for such separation;

5. Such information as may be necessary to determine
remuneration on a calendar week basis.

6. The number of base weeks
43:21-19(t)) and wages.

(see NJSA.

Amended by R.1995, d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Every employer must keep true and accurate employment records,
open to inspection and copying by a representative of the Division of
Unemployment and Temporary Disability Insurance. State v. Moore,
158 N.J.Super. 68, 385 A.2d 867 (App.Div.1978).

12:16-2.3 Records defined

Records are defined as all books of original entry plus any
summarizations or other media used to post to a general
ledger or its equivalent as well as all Federal and State tax
returns. Records shall also include machine sensible data
media used for recording, consolidating, and summarizing
accounting transactions within an employing unit’s automat-
ic data processing system.

12:16-2.4 Records retention

(a) All records required by these regulations shall be kept
safe and readily accessible at the New Jersey place of
business of the employing unit, unless it has been shown to
the satisfaction of the Department that this would create an
undue hardship. Such records shall at all reasonable times
be open for inspection by authorized representatives of the
Department and shall be retained for the current calendar
year and for the four preceding calendar years.

(b) Once an employer becomes inactive, such employer
shall notify the Controller or his or her designee as to the
location of records necessary to determine eligibility of
benefits for former employees. These records must be kept
accessible for the subsequent six quarters. Thereafter, upon
request of the employer, the Controller or his or her
designee will grant permission for the records to be de-
stroyed before expiration of the period for retention re-
ferred to in (a) above if all potential benefit claim issues
have been finalized.

Amended by R.1995, d.138, effective March 6, 1995.
See: 27 N.LR. 61(a), 27 N.JR. 919(a).

Supp. 12-18-95

Case Notes

Every employer must keep true and accurate employment records,
open to inspection and copying by a representative of the Division of
Unemployment and Temporary Disability Insurance. State v. Moore,
158 N.J.Super. 68, 385 A.2d 867 (App.Div.1978). )

SUBCHAPTER 3. POWER OF ATTORNEY

12:16-3.1 Power of attorney: requirements

(a) An employer may grant power of attorney to another
person to represent the employer before the Employment
Security Agency in all matters affecting quarterly contribu-
tion reports, experience rating, tax liability, and claims for
benefits.

(b) The power of attorney document must contain the
following:

1. The corporate seal unless the employer is an indi-
vidual or a partnership;

2. The signature of the employer(s) or duly authorized
corporate officers;

3. Specific mention of the Employment Security
Agency as the entity before whom representation will be
made on behalf of the employer;

4. The signature of a notary public and the expiration
date of commission;

5. The signature of the representative and a statement
acknowledging power of attorney authorization.

(c) If the address of record for the employer is changed
to that of the representative on the status (tax) file, the
benefit file, or both, the representative must accept all
reports, notices, billings, and correspondence pertinent to
the particular file on which the address had been changed.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 4. REMUNERATION

12:16-4.1 Remuneration defined

(a) The New Jersey Unemployment Compensation Law,
at N.J.S.A. 43:21-19(p), states that “Remuneration” means
all compensation for personal services, including commis-
sions and bonuses and the cash value of all compensation in
any medium other than cash.

(b) The following remuneration issues are discussed in
N.J.A.C. 12:16-4.2 through 4.14.

1. Sick leave payments;
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12:16-4.3

Fringe benefit payments;

Section 401(k) plans;

oW

Push payments;
Officer’s remuneration;
Back pay awards;
Residuals, aliens;

Other remuneration;

© N W

Tips and gratuities;

10. Temporary disability payments;

11. Personal use of a company vehicle;

12. Dependent care assistance programs;

13. ;nterest on below-market interest rate loans; and

14. Section 125 Cafeteria plans.

Amended by R.1990 d.217, effective April 16, 1990.
See: 22 N.JR. 603(b), 22 N.J.R. 1269(a).

In b: changed “4.9” to “4.14.”

Added (b) 10-13.
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-4.2 Sick leave payments

(a) Sick leave payments (also known as continuation pay)
made by employers to employees for periods of disability
are wages within the meaning of the Unemployment Com-
pensation and Temporary Disability Benefits laws for both
tax and benefit entitiement purposes

(b) Those types of sick leave payments deemed wages
and therefore taxable are:

1. Continuation of pay during periods of sickness or
injury;
2. Payment of the difference between temporary dis-

ability benefits paid under the State Plan or an approved
Private Plan and full salary;

3. Payment of the difference between Workers” Com-
pensation benefits and full salary;

4. Payment of unused sick leave made to an employee
while still in employment.

(c) Those types of sick leave payments deemed benefits
and therefore non-taxable are:

1. Benefits paid from the State Plan for temporary
disability insurance;

2. Benefits paid by an insurance carrier under an
approved Private Plan (see N.J.A.C. 12:16-4.10 for excep-
tions);

3. Benefits paid by a union under an approved Private
Plan (see N.J.A.C. 12:16-4.10 for exceptions);

4. Benefits paid by the employer under an approved
self-insured Private Plan (see N.J.A.C. 12:16-4.10 for
exceptions);

5. Benefits paid for work related injury under Work-
ers’ Compensation;

6. Benefits paid to employees in the public sector for
work related illness under Sick Leave Injury (SLI);

7. Payment of sick leave made after retirement or
separation from employment.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.JLR. 61(a), 27 N.J.R. 919(a).

12:16-4.3 Fringe benefit payments
(a) Fringe benefit payments which result in a direct bene-
fit to the employee are generally taxable. Fringe benefit
payments which take the form of a reimbursement or a
health benefit are usually non-taxable.
(b) Taxable fringe benefits may include:
1. Vacation pay (both before and after dismissal);

2. Separation/severance pay (if made under a contrac-
tual obligation or by custom);

3. Guaranteed annual wage payments;

4. Difference between regular salary and jury duty
pay;
5. Employer payments to employees’ IRA;

6. Draw against future earnings (taxable when paid)
unless the employer takes legal steps to recoup the over-
payments;

7. Payment of employee’s portion of Federal or State
income tax unemployment/disability insurance taxes, or
social security tax.

8. Wages paid after death to either the estate or
beneficiaries within the same calendar year as the death;

9. Moving expense payments to the employee to the
extent the payments exceed actual employee expenses;
and

10. Expense allowances for which no accounting is
made to the employer.

(c) Non-taxable fringe benefits may include:

1. Employer payments to retirement plans including,
SEP-IRA plans (See (d) below);

2. Payments to hospitalization and medical/dental
plans, and payments made under such plans;

3. Payments to union welfare funds;
4. Life insurance premiums;

5. Tuition reimbursements and payments.

16-5 Supp. 12-18-95
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(d) In general, the entire gross remuneration for services
rendered by an employee is taxable up to the maximum
yearly wage base including amounts deducted for payment
into a deferred savings program that lets the employee set
aside money for his or her retirement.

Amended by R.1990 d.217, effective April 16, 1990.
See: 22 N.J.R. 603(b), 22 N.J.R. 1269(a).

In (b): added 8-10.
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-4.4 Section 401(k) Plans

Effective January 1, 1984, employer contributions to a
cash or deferred arrangement under Section 401(k) of the
Internal Revenue Code will be taxable to the extent that the
employee could have elected to receive cash in lieu of the
employer’s making the contribution. In addition, employer
contributions to an annuity contract covered under Section
403(b) of the Internal Revenue Code are taxable.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-4.5 Push payments

(a) Push payments are commission or bonus type pay-
ments made by a manufacturer to sales persons for “push-
ing” a certain product or product lines. These may also be
referred to as push money, premiums, or incentive pay-
ments. Push payments take differing formats and are made
in varying manners.

1. Push payments made directly by a manufacturer to
its own sales-persons are taxable.

2. Payments made by one entity to employees of
another are taxable remuneration to the actual employer
when made pursuant to a contractual obligation, written
or oral, expressed or implied.

12:16-4.6 Officer’s remuneration

(a) For the purpose of the Unemployment Compensation
and Temporary Disability Benefits Laws, each officer of a
corporation receiving remuneration for any personal services
performed for that corporation shall be considered to be in
its employ, and such payments shall be taxable.

(b) An election to report under the Small Business Cor-
poration provisions of Section 1368 of the Internal Revenue
Code whereby corporate profits may be distributed as divi-
dends to shareholders, commonly referred to as Subchapter
S or 1120S corporations, shall not affect (a) above. Rea-
sonable remuneration as determined through facts and cir-
cumstances, shall be considered wages for benefit and con-
tribution purposes when paid to officers of corporations
having made such an election if the officers perform any
services.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Supp. 12-18-95

12:16-4.7 Back pay, residuals, aliens

(a) Back pay awards are taxable remuneration where the
discharge from employment was held invalid and reinstate-
ment of the job ordered. Back pay is not taxable if
considered damages for an illegal act without job reinstate-
ment.

(b) Residual payments made to entertainers for reuse of
commercial recordings are taxable if the original services
were performed in this State.

(c) All wages paid to aliens are taxable and reportable
under a valid Social Security number.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 N.J.R. 281(a), 21 N.J.R. 1015(a).

At (c) deleted all reference to Federal Regulation 31.3306(c)(18)-1,
added, “All wages paid to aliens are taxable and reportable ...”.
Amended by R.1995 d.138, effective March 6, 1995.

See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-4.8 Other remuneration

(a) Payments in kind for personal services such as meals,
board, lodging or any other payment in kind received by a
worker from an employing unit in addition to or in lieu of
(rather than as a deduction from) money wages shall be
deemed to be remuneration paid by the employing unit for
the purposes of determining eligibility for unemployment
and disability benefits unless such payments represent reim-
bursement of travel and subsistence expenses incurred by
the worker while away from home. This regulation shall
have no bearing on the New Jersey Wage and Hour Laws
and regulations or the U.S. Fair Labor Standards Laws and
Regulations.

(b) The Controller or his or her designee shall determine
or approve the cash value of such payments in kind, and
such cash value shall be used in determining the wages
payable or paid to such worker and in computing contribu-
tions due under the law.

(c) Money value for board and room, meals and lodging
shall be treated as follows:

1. Where a money value for board and room, meals
and lodging, or for any of such items, furnished a worker
is agreed upon in a contract of hire, the amount so agreed
upon shall be deemed the cash value of such item or
items.

2. The Controller or his or her designee shall establish
rates for board and room, meals and lodging furnished in
addition to, or in lieu of, money wages, unless the employ-
er can establish different costs determined by generally
accepted accounting principles, as follows:

i. Full board and room, weekly—35 percent of the
current taxable wage base divided by 52;

ii. Meals per day—20 percent of the current taxable
wage base divided by 260;
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(1) If less than 3 meals per day, the individual
meals shall be valued as follows:

(A) Breakfast (meals served between 12:01
AM. and 11:00 A.M.)—30 percent of meals rate;

(B) Lunch (meals served between 11:00 A.M.
and 4:00 P.M.)—30 percent of meals rate;

(C) Dinner (meals served between 4:00 P.M.
and 12:00 midnight)—40 percent of meals rate;
and

iii. Lodging per week—15 percent of the current
taxable wage base divided by 52.

(d) Dollar amounts shall be computed to two decimal
places and rounded to the nearest one-tenth of one dollar.

Amended by R.1986 d.23, effective February 3, 1986.
See: 17 N.J.R. 2859(a), 18 N.J.R. 284(a).

Remuneration rates raised.

Amended by R.1989 d.303, effective June 5, 1989.
See: 21 NJ.R. 690, 21 N.J.R. 1576(a).

Full board and room, meals and lodging rates changed from dollar
amounts to percentages of the current taxable wage base divided by 52,
in (c). Method of computation of dollar amounts added at (d).
Public notice specifying dollar amounts for categories in (c).

See: 21 NJ.R. 3564(c).

Public Notice: Rates for board and room, meals and lodging furnished
by employers.

See: 22 NJ.R. 3057(c); 23 NJ.R. 2787(a); 24 N.J.R. 3182(a); 25

N.J.R. 6067(a); 26 N.J.R. 4228(c).

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-4.9 Tips and gratuities

If a worker receives gratuities and/or tips regularly in the
course of employment from other than the employer, the
gratuities and/or tips so received, if reported in writing to
the employer, shall be considered taxable. The entire
amount of charge tips are covered wages and are taxable to
the maximum base even though the employee has not
reported the entire amount to the employer. If the employ-
ee omits reporting tips, but the employer considers tips as
part of an hourly rate for meeting the requirements of a
Federal or State minimum wage law, it is considered that, in
_ effect, tips have been reported to the employer to that
extent and are therefore included as taxable wages.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-4.10 Temporary disability payments

(a) Payments made to employees under an approved
Private Plan shall be considered as taxable remuneration, if
payments are for a period of seven or less consecutive days
following the date of disability.

(b) Payments made for periods after the seventh consecu-
tive day following the date of disability shall not be consid-
ered as taxable.

(c) If the period of disability extends to the twenty-second
day of disability and payment is made for the twenty-second
day, then the first seven days, referred to in (a) above would
not be considered taxable.

New Rule, R.1986 d.21, effective February 3, 1986.
See: 17 N.J.R. 2850(b), 18 N.J.R. 284(b).

12:16-4.11 Personal use of a company vehicle

(2) The personal use of a company vehicle shall be
taxable remuneration.

1. Such personal use shall be valued pursuant to
Section 61 of the Internal Revenue Code.

(b) If personal use is present (except for de minimis
usage such as a lunch stop during company business), and
such personal use has not been properly reported, the
personal use shall be valued at the highest manner available.

New Rule, R.1990 d.217, effective April 16, 1990.
See: 22 N.LR. 603(b), 22 N.J.R. 1269(a).

12:16-4.12 Dependent care assistance programs

(a) Employer contributions on behalf of, or reimburse-
ments to, an employee under a Dependent Care Assistance
Program (Section 129 of the Internal Revenue Code) shall
be taxable remuneration.

(b) If a Dependent Care Assistance Program is financed
by an employee voluntary salary reduction, the amount of
remuneration received under the program shall be deter-
mined as that amount which the employee could have
elected to receive in lieu of making the contribution.

New Rule, R.1990 d.217, effective April 16, 1990.
See: 22 N.J.R. 603(b), 22 N.J.R. 1269(a).

12:16—4.13 Interest on a below-market interest rate loan

The amount of remuneration generated by a below-mar-
ket interest rate loan shall be the same amount as that
computed for purposes of F.U.T.A.

New Rule, R.1990 d.217, effective April 16, 1990.
See: 22 N.J.R. 603(b), 22 N.JR. 1269(a).

12:16-4.14 Section 125 cafeteria plans

Employer contributions to a cafeteria plan arrangement
pursuant to Section 125 of the Internal Revenue Code shall
be taxable remuneration to the extent that the employee
could have elected to receive cash in lieu of the employer’s
making the contribution.

New Rule, R.1990 d.217, effective April 16, 1990.
See: 22 N.J.R. 603(b), 22 N.J.R. 1269(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).
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SUBCHAPTER 5. CONTRIBUTIONS BY
EMPLOYERS

12:16-5.1 Accrual as remuneration earned

(a) Employer’s contributions shall accrue as remunera-
tion is earned by workers in covered employment, but will
not become due until payment or payment in kind is actually
or constructively made.

(b) Payment of employers’ contributions shall be made as
prescribed within this chapter.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Cross References
Unemployment benefits, partial benefits, records in addition to those
required under this section, see N.J.A.C. 12:174.1.
12:16-5.2 Due dates

(a) Employer’s contributions shall be paid and contribu-
tion reports filed on a quarterly basis as follows:

Quarter Ending Due Date
March 31 April 30
June 30 July 30
September 30 October 30
December 31 January 30

(b) Notwithstanding (a) above, the Controller or his or
her designee is authorized to require an employer or em-
ployers to file contribution reports and pay contributions on
a monthly or other basis when, in his or her discretion, it is
considered necessary to do so.

Amended by R.1986 d.22, effective February 3, 1986.
See: 17 N.J.R. 2851(a), 18 N.J.R. 285(a).
Due dates for July, October and January changed from “31” to “30”;
(c) deleted.
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.LR. 61(a), 27 N.J.R. 919(a).

Cross References

Unemployment benefits, partial benefits, records in addition to those
required under this section, see N.J.A.C. 12:17-4.1.

Case Notes

Penalties for failing to pay employer contributions could not be
reduced for cooperation. South Jersey Drywall Co., Inc. v. New Jersey
Department of Labor, 92 N.J.A.R.2d (LBR) 35.

12:16-5.3 Bases of contribution payments

(a) The payment for each reporting period shall include
contributions computed with respect to wages paid for
employment in all work periods (weekly, biweekly, semi-
monthly, monthly) ended within the reporting period.

Supp. 12-18-95

(b) In computing and paying employer contributions to
the Unemployment Compensation Fund or the State Dis-
ability Benefits Fund, a fractional part of a cent shall be
disregarded unless it amounts to one-half cent or more, in
which case it shall be increased to one cent.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-5.4 First contributions of newly subject employer '

(a) Except as to liability by election as provided in
N.J.A.C. 12:16-14 (Election of Coverage), the first contribu-
tion payment of an employer who becomes newly liable in
any calendar year shall be payable on or before the due date
of the reporting period in which the subject status occurs.

(b) The first payment of such an employer becoming
liable in the course of a calendar year shall include employ-
er contributions with respect to all wages paid for employ-
ment from the first day of subjectivity in the calendar year.
Subjectivity is defined as the employer’s contribution date as
determined by the Controller or his or her designee. (See
NJ.A.C. 12:16-5.2 with respect to due dates.)

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-5.5 Installment payments

The Controller or his or her designee may permit the
payment of liability in installments, but if any installment is
not paid on or before the due date, the total amount of the
unpaid liability shall become payable upon notice and de-
mand by the Controller or his or her designee.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-5.6 Voluntary payment of additional contributions

(a) A voluntary payment of an additional contribution
must be made within 30 days after the date of mailing of the
Form AC-174.1, Notice of Employer Contribution Rate,
unless, for good cause, the date of payment has been
extended by the Controller or his or her designee for not
more than an additional 60 days or October 28, whichever is
earlier. A request for an extension for good cause must be
made in writing to the Controller or his or her designee
within the initial 30 day period.

(b) No payment forwarded as an additional contribution
will be applied to the recomputation of an employer’s rate
for the current tax year (July 1-June 30) if the employer has
any reporting or payment delinquency as to any period prior
to the current tax year. In such case, the remittance will be
first applied to the past indebtedness and the balance, if any,
will be considered as an additional contribution.

(c) Any adjustment resulting from the payment of an
additional contribution shall be made only in the form of a
credit against accrued or future contributions.
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(d) The voluntary payment of additional contributions
will not affect employers having one of the following:

1. The basic rate which is assigned where an employer
has not been subject to the Law during some period in
each of the last three consecutive calendar years.

2. A specially assigned rate, determined by the em-
ployer’s reserve balance and the unemployment trust fund
reserve ratio, which rate is assigned because during the
past three calendar years, there has been, at least, one
calendar year in which no contributions have been paid,
even though there was covered employment.

(e) The determination of the amount of an additional
contribution is the sole responsibility of the employer.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-5.7 Payment in guaranteed funds

The Controller or his or her designee may require pay-
ment in guaranteed funds of any amount required to be
paid under the Unemployment Compensation Law of New
Jersey, the Temporary Disability Benefits Law of New Jer-
sey or rules or regulations promulgated thereunder, in any
case in which he or she considers such type of payment
necessary or desirable.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16~5.8 Seamen’s wages

(a) For the purpose of this section, the term “work
period” means the period of a voyage or engagement of the
crew of a vessel under “Articles of Agreement” pursuant to
Title 46 of the United States Code.

(b) Notwithstanding any other provisions of N.J.A.C.
12:16-5.2 (Due Dates) and 12:16-5.3 (Basis of contribution
payments), if a work period as defined in (a) above began in
one calendar quarter and ended in another calendar quar-
ter, the total amount of wages for such work period may be
reported for the calendar quarter in which such work period
terminated, and contributions with respect to wages so
earned paid accordingly.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-5.9 Special fringe benefit agent accounts

(a) Special fringe benefit agents accounts may be ap-
proved by the Controller or his or her designee for the
purpose of reporting payments such as vacation and holiday
payments which have been negotiated in union-management
contracts. Approval will only be given when it is shown that
to do otherwise would create a hardship on the employer.

(b) The agent is assigned the basic rates for a new
employer and is responsible for:
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1. The timely submission of quarterly reports with
payment of all contributions attributed to special fringe
benefit payments; and

2. The submission of a quarterly benefit payment
allocation schedule listing the employers it represents and
their corresponding taxable wages.

(c) The primary employer will maintain its own individual
rates based on his or her own employment experience and is
responsible for:

1. The submission of quarterly reports timely with
payment of all contributions due exclusive of the report-
ing of the agent account; and

2. The annual submission of a request for refund of
excess employer contributions together with a listing
which outlines in detail names of employees, Social Secu-
rity numbers, taxable wages by the employer, taxable
wages by the agent, unemployment contributions deduct-
ed by the agent.

(d) Upon auditing and verifying the request, the Control-
ler or his or her designee will make proper transfers of
taxable wages and payments to the primary employer’s
account and issue a refund of any net credits outstanding.
The refund is to be computed at the unemployment rate of
the employer or the basic rate whichever is the lesser.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 6. REIMBURSEMENT OPTION
FOR NON-PROFIT ORGANIZATIONS

12:16-6.1 Application

(a) Any non-profit organization, as described in Section
501(c)(3) of the Internal Revenue Code and which is ex-
empt from income tax under Section 501(a) of the Internal
Revenue Code, may elect to reimburse the Unemployment
Trust Fund for benefits paid to its former employees by
filing a written notice of its intention not later than 120 days
immediately following the date of its subjectivity defined at
N.J.A.C. 12:16-5.4(b), or not later than 30 days after the
organization has been notified of its subjectivity, whichever
is later.

(b) Any non-profit organization, as described in (a) above
which has been paying contributions under the Unemploy-
ment Compensation Law and wishes to make such an
election may do so by filing a written notice of its intention
no later than February 1 of any calendar year.

(c) For good cause, the period within which a notice of

election must be filed may be extended and a retroactive
election may be permitted.

Supp. 12-18-95
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(d) Upon an employer’s written notice of its intention to
elect the reimbursement option, the Controller or his or her
designee shall supply the form on which the employer will
request the reimbursement option, and the form shall be
completed and returned to the Controller or his or her
designee within 30 days from the date of mailing.

(e) The employer shall be advised as to the disposition of
its request and, if approved, such approval shall be condi-
tioned upon the employer’s meeting the security require-
ment as defined in N.J.A.C. 12:16-6.2(a) below.

(f) Other than the date of subjectivity defined in N.J.A.C.
12:16-5.4(b), an election for reimbursement in lieu of con-
tributions shall be effective only as of the first day of
January of any calendar year.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-6.2 Financial security requirements

(a) A non-profit organization electing coverage under the
reimbursement option may be required to file with the
Controller or his or her designee within 30 days after the
effective date of its election, a security bond or to deposit
with the Controller or his or her designee monies or securi-
ties in an amount as determined by the Controller or his or
her designee. This amount shall not be less than the
organization’s taxable wages for the preceding calendar year
or the estimated taxable wages for the current calendar year,
whichever is the greater, multiplied by the maximum unem-
ployment insurance contribution rate in effect at the begin-
ning of the calendar year.

1. If the security requirement is not met within the
prescribed time limits, the previously issued conditional
approval shall be withdrawn retroactively to its effective
date, and the employer shall be liable for contributions as
if such approval had not been issued.

2. The Controller or his or her designee may make a
periodic review of the adequacy of the security furnished
by the non-profit reimbursable employer to determine if
any adjustment is necessary.

3. The Controller or his or her designee may deduct
from any monies deposited under (a) above by a non-
profit organization, or may sell the securities so deposited
to the extent necessary to satisfy any due and unpaid
payments in lieu of contributions and any applicable
interest or penalties.

4, The Controller or his or her designee may extend
for good cause the applicable filing, deposit or adjustment
period by not more than 90 days.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).
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12:16-6.3 Termination

(a) If any non-profit employer fails to meet the security
requirements as set forth in N.J.A.C. 12:16-6.2(a) the Con-
troller or his or her designee may terminate such organiza-
tion’s election to make payments in lieu of contributions and
such termination shall continue for no less than 24 calendar
months beginning with the first quarter in which such
termination becomes effective.

{b) Any non-profit organization which has been making
payments in lieu of contributions for a minimum of two
calendar years and wishes to change to the contribution
method of payment may do so by filing a written notice of
its intentions no later than February 1 of any calendar year.

(c) When an election to make payments in lieu of contri-
butions is terminated, and the non-profit organization be-
gins or resumes payments under the contribution method, it
may not revert to the reimbursement option for at least two
full calendar years after such termination.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-6.4 Liability

(a) If a non-profit organization’s election to make pay-
ments in lieu of contributions is terminated by the Control-
ler or his or her designee, the non-profit organization shall
remain liable for payments in lieu of contributions with
respect to all benefits paid based on base year wages earned
during the effective period of the election.

(b) As of the effective date of the termination of an
election to make payments in lieu of contributions, a non-
profit organization shall become liable to pay unemploy-
ment contributions on taxable wages paid to its employees.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 7. CONTRIBUTORY OPTION FOR
GOVERNMENTAL EMPLOYERS

12:16-7.1 Purpose

The purpose of this subchapter is to outline the condi-
tions under which a governmental employer can choose the
contributory option and under which a governmental entity
or instrumentality using the contributory method of financ-
ing unemployment benefits may use the surplus amount
remaining in an unemployment trust fund.

New rule, R.1988 d.437, effective September 6, 1988.
See: 20 N.J.R. 1521(a), 20 N.J.R. 2300(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).
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12:16-7.2 Definitions

The foIlowing words and terms, when used in this sub-
chapter, shall have the following meanings unless the con-
text clearly indicates otherwise:

“Contributory” means the method of payment by which a
governmental entity or instrumentality pays unemployment
contributions into an unemployment trust fund.

“Governmental entity or instrumentality” means the State
of New Jersey, any instrumentality of New Jersey or any
political subdivision thereof, or any instrumentality of the
State and one or more other states or political subdivisions.

“Reimbursable” means the method of payment by which
a governmental entity or instrumentality finances benefits by
payments in lieu of contributions.

New rule, R.1988 d.437, effective September 6, 1988.
See: 20 N.J.R. 1521(a), 20 N.J.R. 2300(a).

12:16-7.3 Application

(a) Any governmental entity or instrumentality which is
or becomes subject to the Unemployment Compensation
Law and wishes to elect to pay contributions rather than to
reimburse the Unemployment Trust Fund for benefits paid
may do so by filing a written notice of its intention not later
than 120 days immediately following the date of its subjec-
tivity (defined at N.J.A.C. 12:16-5.4(b)) or not later than 30
days from the date such entity or instrumentality is notified
of its subjectivity, whichever is the later.

(b) Any governmental entity or instrumentality which has
been reimbursing the Unemployment Trust Fund and
wishes to change its method of financing by electing to pay
contributions as of January 1 of any year, may do so by filing
a written notice of its intentions no later than February 1 of
that same calendar year.

(c) The employer shall furnish the Controller or his or
her designee with a copy of the ordinance, minutes, resolu-
tions, or other substantiating document which confirms the
election of the contributory option.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.S.R. 61(a), 27 N.J.R. 919(a).

12:16-7.4 Finance

(a) On or before September 1 of each year, the Control-
ler or his or her designee shall review the composite benefit
cost experience of all governmental entities and instrumen-
talities electing to pay contributions and shall recommend a
contribution rate for the following calendar year to the
Commissioner.

(b) The Commissioner of Labor shall establish the contri-
bution rate for the following calendar year after considering
the recommendation.
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(c) Any governmental entity or instrumentality electing to
pay contributions shall appropriate each year, out of its
general funds, monies to pay the projected costs of contribu-
tions at the rate determined under (b) above. These funds
are to be held in a trust fund by the governmental entity or
instrumentality strictly for this purpose. Any surplus in the
fund may be retained in reserve for payment of benefits
costs for subsequent years either by contributions or pay-
ments in lieu of contributions.

Amended by R.1988 d.437, effective September 6, 1988.
See: 20 N.J.R. 1521(a), 20 N.J.R. 2300(a).
Substituted “contributions” for “benefits” and deleted “covered”;
recodified from 4.2.
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-7.5 TUse of surplus funds

(a) A governmental entity or instrumentality using the
contributory method may use the surplus in its unemploy-
ment trust fund pursuant to the following conditions:

1. The governmental entity or instrumentality must
request, in writing, permission to use a portion of the
surplus funds. Upon written approval of the Commis-
sioner or his or her designee, the governmental entity or
instrumentality may proceed with its withdrawal of funds;

2. Worker contributions shall not be diverted from the
fund;

3. In addition to worker contributions that remain in
the fund, an amount equal to the highest one of the
previous three years’ contribution payments must remain
in the fund to cover the next year’s anticipated contribu-
tions.

{b) A governmental entity or instrumentality using the
reimbursable method may not use the surplus in its unem-
ployment fund for any purpose other than payment of
benefits.

1. Governmental entities or instrumentalities which
change from the reimbursable method to the contributory
method pursuant to N.J.S.A. 43:21-7.3(b) may divert sur-
plus trust funds subject to the provisions of this subchap-
ter. :

i. Surplus trust funds may be diverted only after the
governmental entity or instrumentality has received
written approval from the Commissioner or his or her
designee.

New rule, R.1988 d.437, effective September 6, 1988.
See: 20 NJ.R. 1521(a), 20 N.J.R. 2300(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16~7.6 Termination

(a) Any governmental entity or instrumentality which has
been paying contributions for a minimum of two calendar
years and wishes to change to making payments in lieu of

Supp. 12-18-95
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contributions may do so by filing a written notice of its
intention no later than February 1 of the calendar year for
which the change is requested.

(b) When an election to pay contributions is terminated
and the governmental entity or instrumentality resumes
making payments in lieu of contributions, it may not revert
to the contributory option for at least two full calendar years
after such termination.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-7.7 Liability

(a) The change of financing options shall have no effect
upon the liability incurred under the prior financing option.

(b) If the governmental entity or instrumentality election
to pay contributions is terminated, the governmental entity
or instrumentality shall remain liable for all contributions
incurred during the period of its election to pay contribu-
tions.

(c) As of the effective date of the termination of an
election to pay contributions, a governmental entity or
instrumentality shall become liable to make payments in lieu
of contributions.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-7.8 Penalties

(a) A governmental entity or instrumentalify which di-
verts funds in violation of the provisions of this subchapter
shall be required to immediately restore the amount divert-
ed to the fund.

(b) A governmental entity or instrumentality which fails
to comply with the provisions of this subchapter, shall be
liable for a fine not to exceed $50.00 per day for each day of
violation. :

New rule, R.1988 d.437, effective September 6, 1988.
See: 20 N.J.R. 1521(a), 20 N.J.R. 2300(a).

SUBCHAPTER 8. GROUP ACCOUNTS

12:16-8.1 Establishment

(a) Two or more employers liable for payments in lieu of
contributions may apply for the establishment of a group
account for the purpose of sharing the risk of unemploy-
ment benefit costs.

Supp. 12-18-95

(b) The group account will be established as of the first
day of any calendar quarter and will remain in effect for not
less than two calendar years unless otherwise determined by
the Controller or his or her designee.

(c) The request for establishment of a group account
shall be filed by the designated group agent listing the
names and New Jersey registration numbers assigned by the
Controller or his or her designee to the employers seeking
group membership. The request shall be accompanied by
consent documents executed by each applicant for member-
ship authorizing the group agent to act in its behalf for the
group account. The employers shall furnish the Controller
or his or her designee with a copy of the ordinance, minutes,

“resolutions or other substantiating document which confirms

the intent of the employer to become a member of the
group.

(d) In establishing the group account, the Controller or
his or her designee may modify or waive the security
required of any of the group members and in lieu thereof
the Controller or his or her designee may establish a
security requirement of the group as a whole.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-8.2 Participation

(a) New members may be added to an established group
at the request of the group. The request for the addition of
a new member will require the filing of a consent document
executed by the new applicant for membership authorizing
the group agent to act in its behalf for the group account.

(b) No employer may become a member of a group if it
has any reporting or payment delinquency.

(c) No employer may be a member of more than one
group at a time.

12:16-8.3 Termination

(a) Group membership will be terminated for any em-
ployer upon the cancellation of its reimbursement payment
option as of the effective date of the cancellation.

(b) With the approval of the Controller or his or her
designee, membership in the group will be terminated for
any member at the request of that member or at the request
of the group agent. The membership will be terminated at
the end of the calendar quarter in which the request for
termination is received.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-8.4 Liability

(a) The group account will provide risk sharing for its
members only with respect to unemployment benefits liabili-
ty and interest attributable thereto.
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(b) Membership in the group will not relieve any member
of any liability charged to its account.

(c) The group will be liable for payment of reimbursable
unemployment benefits charged to its members’ accounts
during their period of membership in the group; plus the
reimbursable unemployment benefits charged to any termi-
nated member through the next two complete calendar
quarters following the date of its membership termination.

(d) Amounts received in payment of liability payable
through the group account will be applied against the
outstanding liability of the group as a whole in each quarter-
ly period, beginning with the outstanding liability in the
earliest quarterly period.

12:16-8.5 Dissolution

(a) Request for dissolution of a group account will re-
quire the consent of two-thirds of its active members. The
effective date of dissolution will be determined by the
Controller or his or her designee.

(b) The group agent must advise the Controller or his or
her designee of the ratio of each member’s liability to the
total liability of the group, if there is any group liability
outstanding at the time of dissolution. Such liability will be
due immediately from each employer in accordance with the
balance of group liability remaining in its individual account
as determined by the group agent.

(c) A group account may be dissolved by the Controller
or his or her designee for reporting or payment delinquency,
failure to post required bond or other security, or similar
good cause.

(d) Except as required herein, the Controller or his or
her designee is not a party to any agreement between the
group, the group agent or any of its members.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 9. CONTRIBUTIONS BY
WORKERS

12:16-9.1 Workers’ contribution-trust fund

(a) Every employer shall withhold workers’ contributions
from their wages at each time of payment of such wages.

(b) In withholding workers’ contributions from their
wages and in paying any contributions to the Unemployment
Compensation Fund, the State Disability Benefits Fund, the
Workforce Development Partnership Fund, and the Health
Care Subsidy Fund, a fractional part of a cent shall be
disregarded unless it amounts to one-half cent or more, in
which case it shall be increased to one cent.
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(c) The moneys so withheld, while in the possession of
the employer, shall constitute a trust fund and shall be
accounted for apart from employer’s contributions.

(d) Such account shall be kept posted up to date by the
employer so as to show at all times the amount withheld
from workers, the amount of each remittance to the Con-
troller or his or her designee, and the amount of workers’
contributions withheld but not remitted to the Controller or
his or her designee.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-9.2 Evidence of amounts withheld furnished workers

(a) Every employer, at the time of making each payment
of wages, shall furnish to each of its workers a statement
showing clearly the total amount deducted for contributions
for the Unemployment Compensation Fund, the State Dis-
ability Benefits Fund, the Workforce Development Partner-
ship Fund, and the Health Care Subsidy Fund.

(b) The statements shall be such as can be delivered to
workers to enable them to determine whether the total
amount of their contributions is correctly computed.

(c) A notation on a paycheck or a pay envelope showing
the total wages and, as a separate item, the amount deduct-
ed for contribution to the Controller or his or her designee
for the said funds will constitute compliance with the provi-
sions of this section.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-9.3 Reporting and paying workers’ contributions

(a) Every employer shall include on its contribution re-
port the amount of contributions due and payable on behalf
of its workers.

(b) Every contribution report shall be accompanied by a
remittance for the amount of both the employer contribu-
tions and the contributions payable by the employer on
behalf of its workers.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 10. EXCESS WORKER
DEDUCTIONS

Case Notes

Claimant is provided with notice and a hearing before imposition of a
fine. Malady v. Bd. of Review, Div. of Employment Security, 76 N.J.
527, 388 A.2d 947 (1978), on remand 166 N.J.Super. 523, 400 A.2d 119.

Supp. 12-18-95
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12:16-10.1 Excess disability deductions

If a worker receives wages from more than one employer,
and the sum of the contributions required and deducted
from his or her wages and deposited in the State Disability
Benefits Fund, plus the contributions, if any, required and
deducted from his or her wages, toward the costs of benefits
under one or more plans approved under N.J.S.A. 43:21-33,
or the sum of all contributions required and deducted from
his or her wages toward the costs of benefits under two or
more such private plans, if covered only by said plans,
exceeds an amount equal to one-half of one percent of the
taxable wage base in any calendar year, the worker shall be
entitled to a credit in the amount of the excess thereof
against his or her New Jersey State Gross Income Tax, if he
or she makes a valid claim therefor with the Division of
Taxation.

Recodified from 12:16-11.1 and amended by R.1995 d.138, effective
March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-10.2 Excess unemployment, health care and
workforce deductions

(a) If a worker receives wages from more than one
employer and the sum of the contributions required and
deducted from his or her wages and deposited in the State
Unemployment Compensation Fund or in a trust fund for
the purpose of repaying benefits, exceeds five-eighths of one
percent of the taxable wage base for periods prior to
January 1, 1993 and after December 31, 1997 or six-tenths
of one percent for periods beginning January 1, 1996 and
ending December 31, 1997, the worker shall be entitled to a
credit in the amount of the excess thereof against his or her
New Jersey State Gross Income Tax, if he or she makes a
valid claim therefor with the Division of Taxation.

(b) If a worker receives wages from more than one
employer and the sum of the contributions required and
deducted from his or her wages and deposited in the Health
Care Subsidy Fund exceeds six-tenths of one percent for
periods beginning January 1, 1993 and ending December 31,
1995, the worker shall be entitled to a credit in the amount
of the excess thereof against his or her New Jersey Gross
Income Tax, if he or she makes a valid claim therefor with
the Division of Taxation.

(c) If a worker receives wages from more than one
employer and the sum of the contributions required and
deducted from his or her wages and deposited in the
Workforce Development Partnership Fund exceeds one-
fortieth of one percent of the taxable wage base for periods
beginning January 1, 1993 and ending December 31, 1997,
the worker shall be entitled to a credit in the amount of the
excess thereof against his or her New Jersey Gross Income
Tax, if he or she makes a valid claim therefor with the
Division of Taxation.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Supp. 12-18-95

12:16-10.3 Wage deduction statements

(a) Employers shall furnish to workers the following in-
formation on Form W-2:

1. The employer registration number assigned by the
Controller or his or her designee;

2. The private plan number, if any, assigned by the
Bureau of Private Plans; and

3. Any amount deducted in accordance with State law.

(b) The refund of any deductions in excess of the legal
maximum made from a worker’s wages by an individual
employer is the responsibility of the employer who made
such excess deductions.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Claimant is provided with notice and a hearing before imposition of a
fine (citing former N.J.A.C. 12:16-10.4). Malady v. Bd. of Review, Div.
of Employment Security, 76 N.J. 527, 388 A.2d 947 (1978) on remand
166 N.J.Super. 523, 400 A.2d 119.

12:16-10.4 Refund of excess deductions

Any worker who meets the requirements of N.J.A.C.
12:16-10.1 and 10.2 but is not required to file a New Jersey
Gross Income Tax return or whose claim has been rejected
by the Division of Taxation, may apply to the Controller or
his or her designee for a refund of any excess unemploy-
ment, disability, health care and/or workforce contributions
made from his or her wages if he or she makes a claim
therefor within two calendar years after the end of the
calendar year in which the wages were paid.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Claimant is provided with notice and a hearing before imposition of a
fine (citing former N.J.A.C. 12:16-10.5). Malady v. Bd. of Review, Div.
of Employment Security, 76 N.J. 527, 388 A.2d 947 (1978) on remand
166 N.J.Super. 523, 400 A.2d 119.

12:16-10.5 Assessment for governmental reimbursable
employers

(a) All governmental entities who repay benefits in lieu
of contributions shall be notified of the applicable portion to
be repaid to the Controller or his or her designee from their
trust funds for the amounts of any excess unemployment
insurance deductions either refunded to their employees or
credited to their employees’ New Jersey State Gross Income
Tax.

(b) Payment to the Controller or his or her designee shall
be made within 30 days of the date of mailing of the notice.
Payments received after the 30 day period shall be liable to
the assessment of interest as specified in N.J.S.A.
43:21-14(b).
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Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Under former rules, the Division Director determined the nature and
scope of the penalty to be imposed, which decision is reviewed by the
Commissioner (citing former N.J.A.C. 12:16-10.6). Malady v. Bd. of
Review, Div. of Employment Security, 76 N.J. 527, 388 A.2d 947 (1978)
on remand 166 N.J.Super. 523, 400 A.2d 119.

SUBCHAPTER 11.
SITUATIONS

SPECIAL EMPLOYMENT

12:16-11.1 Real estate managing agents

(a) An individual working for an agent of a property
owner is an employee of the property owner, if the agent
operates on a fee plus expenses basis. This type of arrange-
ment gives the agent a fee plus reimbursement of all
operating expenses on a dollar for dollar basis.

(b) An individual working for an agent of a property
owner is an employee of the agent, if the agent operates on
a flat fee basis. This type of arrangement gives the agent a
flat fee rather than reimbursing expenses on a dollar for
dollar basis.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 12. CONCURRENT
EMPLOYMENT BY RELATED EMPLOYERS

12:16-12.1 Separate accounts

Each employer, for each calendar year in which it is
subject to the Unemployment Compensation and Tempo-
rary Disability Benefits Law, is separately and distinctly
liable for contributions, up to the yearly maximum taxable
wage, based upon remuneration paid to each of its employ-
ees regardless of whether or not any such employees are
common to other employing units which are jointly owned
or controlled by the same interests.

12:16-12.2 Common paymaster

(a) If two or more related entities concurrently employ
the same individual and compensate that individual through
a common paymaster that is one of the related entities, each
entity will be considered to have paid the individual the
amounts that it actually dispersed.

(b) If one of the related entities actually dispersed all the
wages as agent for the rest, but such wage payments were
charged back to the individual entities for record keeping,
income tax or other purposes, the individual related entities
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shall be considered to be the employer for purposes of the
Unemployment Compensation and the Temporary Disability
Benefits Laws.

SUBCHAPTER 13. REPORTS

12:16-13.1 Reports required

Every employer shall file such contribution and statistical
reports, and reports of wages paid to individual workers as
may be required by the Controller or his or her designee,
and every employing unit shall file such reports as may be
required by the Controller or his or her designee with
respect to employment as shall be necessary to determine its
status under the law.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.2 Force and effect of instructions relating to
reports

* The employer shall follow and comply with all departmen-
tal instructions relating to any report or report form re-
quired or provided by a department.

12:16-13.3 Penalty for failure to file reports

(a) The penalty prescribed by N.J.S.A. 43:21-14(a) for
delinquency in filing reports (except for such reports as may
be required under N.J.S.A. 43:21-6(b)(2) of the Unemploy-
ment Compensation Law) shall be computed for each report
from and including the day after such report is due through
the post mark date on the envelope in which the report is
received by the Controller or his or her designee.

(b) If an employer or employing unit who has been
granted an extension of time fails to file its report on or
before the termination of the period of extension for the
filing thereof, the penalty for failure to file shall be payable
from the original due date as if no extension had been
granted.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.4 Penalty abatement

(a) The Controller or his or her designee may remit or
abate unpaid penalties in whole or in part for good cause if
the employer fulfills the following requirements:

1. The employer makes a written request for penalty
abatement consideration within one year of the date of
initial notification that a penalty has been assessed;

2. The employer submits an affidavit together with
documentation providing a reason(s) why the report(s) for
the period(s) in question were not filed completely, accu-
rately or by the due date(s), and that there was no fraud

Supp. 12-18-95
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or intentional disregard of the reporting requirements of
the Department. All evidence and documentation in
support of the employer’s request must be submitted with
the affidavit;

3. All quarterly contribution reports and employer
reports of wages paid have been filed;

4. All liability, other than the penalty for which abate-
ment is being requested, has been paid.

(b) The Department will consider the following factors in
evaluating a request for penalty abatement:

1. The reason(s) for the late, inaccurate or incomplete
filing;
2. The number of quarters involved;

3. The effect the late, inaccurate or incomplete filing
had on the operations of the Department;

4. The employer’s history of compliance;
5. Previous request(s) for abatement; and

6. Other factors brought to the attention of the De-
partment by the employer.

(c) Penalty abatement consideration will be based upon
the written submissions of the employer and the records on
file in the Department, unless it is determined that a
"material and controlling dispute of fact exists.

(d) When abatement is granted for only a part of the
penalty, the employer must make payment of all unabated
penalty within 30 days of the date of notification of the
decision of the Controller or his or her designee. If this
condition is not met, the abatement may be rescinded.

(e) Request for reconsideration must be submitted within
30 days of receipt of the penalty abatement determination.
The request must show the following:

1. New information not presented in the original ap-
plication that may change the outcome, along with rea-

sons why the information was not previously submitted;

or

2. That material previously submitted was not consid-
ered.

(f) All decisions made by the Controller or his or her
designee concerning penalty abatement shall be the final
administrative decision of the Department. An appeal of a
final decision shall be made to the Appellate Division of the
New Jersey Superior Court.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 NJ.R. 281(a), 21 N.J.R. 1015(a).

Imposed a time limit for the filing of penalty abatement requests; (b)
added, establishing Controller’s decisions as final administrative deci-
sion of the Department appealable to Appellate Division of NJ Superi-
or Court.

Amended by R.1995 d.138, effective March 6, 1995.

Supp. 12-18-95

See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.5 Wages paid reported currently

(a) The Controller or his or her designee may require any
employer to report wages paid to every worker employed
within seven days from the date of payment thereof, if the
Controller or his or her designee deems it necessary for the
effective administration of the Unemployment Compensa-
tion Law and the Temporary Disability Benefits Law. Fail-
ure to comply will subject such employer or employing unit
to the penalties prescribed in N.J.S.A. 43:21-16(b)(2).

(b) Any employer or employing unit required to comply
with N.J.A.C. 12:16-13.1 (Reports required) will be duly
notified by the Department.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.6 Reporting wages, remuneration and other
information

(a) An employer or employing unit shall furnish the
record of wages and remuneration paid to a worker, and
such other information as may be required under the provi-
sions of N.J.S.A. 43:21-6(b).

(b) Failure to comply with (a) above will subject such
employer or employing unit to the penalties prescribed in
N.J.S.A. 43:21-16(b)(2).

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-13.7 Wage reporting

(a) For the calendar quarter commencing July 1, 1984
and each quarter thereafter, each employer shall file a
report with the Controller or his or her designee within 30
days after the end of each quarter in a form and manner
prescribed by the Controller or his or her designee listing
the name, social security number and wages paid to each
employee and the number of base weeks worked by the
employee during the calendar quarter. If wages or base
weeks are —0-, then the employer must enter —0- in the
appropriate columns.

(b) Any employer who fails, without reasonable cause, to
comply with the reporting requirements of this section shall
be liable for a penalty in the following amount for each
employee who is not included in the report or for whom the
required information is not accurately or timely reported:

1. For the first failure for one quarter, in any eight
consecutive quarters, $5.00 for each employee;

2. For the second failure for any quarter, in any eight
consecutive quarters, $10.00 for each employee; and
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3. For the third failure of any quarter, in any eight
consecutive quarters, and for any failure in any eight
consecutive quarters which failure is subsequent to the
third failure, $25.00 for each employee.

(c) The following pertains to magnetic media reporting:

1. For all calendar quarters subsequent to the quarter
ending December 31, 1994 all employers who would
report in excess of 250 employees on Form WR-30,
“Employer Report of Wages Paid,” in any calendar quar-
ter shall file such report via magnetic media in a form and
manner specified by the Controller or his or her designee.

2. For all calendar quarters subsequent to the quarter
ending December 31, 1995 all employers who would
report in excess of 100 employees on Form WR-30,
“Employer Report of Wages Paid,” in any calendar quar-
ter shall file such report via magnetic media in a form and
manner specified by the Controller or his or her designee.

3. For all calendar quarters subsequent to the quarter
ending December 31, 1994, all third party payroll pro-
cessors who on a quarterly basis generate and file with the
New Jersey Department of Labor Form WR-30 “Employ-
er Report of Wages Paid,” and Form UC-27, “Quarterly
Contribution Report,” together with payment of contribu-
tions liability shall file the WR-30 reports for all such
clients via magnetic media directly to the Division of
Unemployment Insurance/Disability Insurance Financing
in a form and manner specified by the Controller or his or
her designee, if the aggregate number of employees for all
clients processed and so reported by the third party
exceeds 100 in any calendar quarter.

4. Employers or third-party payroll processors may
have the requirements in (c)1 through 3 above waived or
extended for good cause as defined in N.J.A.C. 12:19-1.2
upon written application for waiver or extension to the
Controller or his or her designee.

5. If an employer or third-party payroll processor fails
to comply with the provisions of this subsection, the
penalties specified in N.J.A.C. 12:16-13.7(b) shall apply.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 N.J.R. 281(a), 21 N.J.R. 1015(a).
At (a) added language to clarify use of —-0- in a column rather than
to leave blank.
Amended by R.1994 d.527, effective October 17, 1994.
See: 26 N.J.R. 2863(a), 26 N.J.R. 4194(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.JR. 919(a).

12:16-13.8 Suspension of business

(a) Where a suspension of the business operations of any
employer occurs in this State, such employer shall give
advance notice thereof to the Controller or his or her
designee. In the event that it is impracticable to give such
advance notice, the employer shall notify the Controller or
his or her designee within 48 hours after such suspension.
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(b) Such notice shall be filed with the Controller or his or
her designee and shall contain the following information:

1. The name and address of the employer;

2. The expected date or date of suspension of business
operations;

3. The reason(s) for such action;

4. Whether such suspension of operations is perma-
nent or temporary;

5. Whether wage and separation information will be
available for a period of one year from date of suspension
of business operations;

6. The name and address of the person or organiza-
tion from whom such information will be obtainable.

(c) Upon receipt and examination of the notice required
in (a) and (b) above, the Department shall determine
whether or not the employer shall be required to furnish
wage and separation reports.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.JR. 61(a), 27 N.J.R. 919(a).

12:16-13.9 Transfer of business

(a) When a transfer, in whole or in part, of the business
operations of any employer occurs in this State it shall be
the responsibility of the acquiring unit to notify the Control-
ler or his or her designee of such acquisition within 30 days
of the transfer.

(b) The successor shall supply the Controller or his or her
designee with the name, address and, if possible, the regis-
tration number of the acquired unit.

(c) This notification, if possible, should be made on Form
UC-1; otherwise, a letter will be acceptable.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.10 Withdrawal to inactive status

(a) An employer who is not eligible for termination of
coverage pursuant to N.J.S.A. 43:21-8 may have its account
withdrawn to an inactive status upon written application to
the Controller or his or her designee.

1. The inactivity date shall not be earlier than the last
day of the preceding calendar quarter.

New Rule, R.1990 d.217, effective April 16, 1990.
See: 22 N.JR. 603(b), 22 N.J.R. 1269(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Supp. 12-18-95
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SUBCHAPTER 14. ELECTION OF COVERAGE

12:16-14.1 Application for election

(a) An employing unit desiring to elect to become subject
to the Unemployment Compensation and Temporary Dis-
ability Benefits Laws may request from the Controller or his
or her designee forms for voluntary election to become an
employer, or to extend its coverage to individuals perform-
ing services which do not constitute employment.

(b) The forms for voluntary election to become an em-
ployer under the Unemployment Compensation and Tem-
porary Disability Benefits Laws or to extend coverage shall
be prescribed by the Controller or his or her designee.

(c) The employing unit making application for voluntary
election of subject status must, at the time of making such
application, be exempt and have at least one individual, not
a member of his or her immediate family, in employment
who would be affected by the voluntary election.

. Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-14.2 Date of filing

The date of filing a voluntary election shall be deemed to
be the date on which the written election, signed by a legally
authorized individual, is received by the Controller or his or
her designee. '

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-14.3 Effective date of election

In cases where claims for benefits against an employing
unit are known to be pending, no retroactive voluntary
election shall be approved for an effective date prior to the
first day of the calendar quarter in which such claims were
filed, unless contributions were actually paid for prior quar-
ter(s) before the date(s) of claim for benefits.

12:16-14.4 Election subject to approval

(a) Any written election for a period prior to the date of
filing shall become binding upon approval by the Controller
or his or her designee, and notification of the approval shall
be forwarded to the employer.

(b) If for any reason the Controller or his or her designee
does not approve such voluntary election, the employing
unit shall be notified of the reasons why such approval was
withheld.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.JLR. 61(a), 27 N.J.R. 919(a).

12:16-14.5 Effect of election approval

(a) Each approval of an election shall state the date upon
which the approval becomes effective.

Supp. 12-18-95

(b) The first contribution payment, of any employing unit
which elects to become an employer, shall become due and
shall be paid on or before the due date (see N.J.A.C.
12:16-5.2) of the reporting period during which the condi-
tions of becoming an employer by election are satisfied, and
shall include employer contributions with respect to all
wages paid on and after the date stated in such approval.

(c) Such first payment shall also include workers’ contri-
butions with respect to all wages paid for employment
occurring after the date when the employing unit satisfied
all the conditions of becoming an employer by election.

SUBCHAPTER 15. JOINT ACCOUNTS

12:16-15.1 Application for a voluntary joint account

(a) Two or more employers desiring to have their ac-
counts joined for the purpose of N.J.S.A. 43:21-7 of the
Unemployment Compensation Law may request from the
Controller or his or her designee forms for making applica-
tion therefor.

(b) Such forms shall be completed and filed jointly by all
the employers desiring to have their accounts joined into
one account.

(c) The form of application for the establishment of a
joint account shall be prescribed by the Controller or his or
her designee.

(d) This rule is not to be construed to make available
joint accounts for Temporary Disability Insurance contribu-
tions.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-15.2 Eligibility for a voluntary joint account

(a) A joint account shall be established only after it has
been shown to the satisfaction of the Controller or his or
her designee that the conditions of eligibility have been met
as indicated below:

1. The employers desiring to have their accounts
joined shall have filed with the Controller or his or her
designee Form UC-38 Application for Establishment of a
Joint Account not later than May 31 of such calendar
year;

2. At the time of application, all the employers re-
questing such joint account have employment covered by
the New Jersey Unemployment Compensation Law and
are owned or controlled directly or indirectly by the same
interests;
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3. None of such employers or their predecessors, if
any, were participating in another joint account through-
out the preceding calendar year;

4. The requirements of paragraphs (3) and (4) of
N.J.S.A. 43:21-7(c) of the Unemployment Compensation
Law have been met by all such employers;

5. Such employers intend to maintain the common
ownership or control for at least three calendar years and
will notify the Controller or his or her designee promptly
of any change in such ownership or control; and

6. All contributions, interest, penalties and assess-
ments which have become due from such employers on or
before the date of application have been paid.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.LR. 61(a), 27 NJ.R. 919(a).

12:16-15.3 Effective date: duration of a voluntary joint
account

(a) A voluntary joint account shall be established only as
of the first day of any calendar year and shall become
effective after approval by the Controller or his or her
designee.

(b) The voluntary joint account so established shall re-
main in force for not less than three full calendar years,
subject to the provisions of N.J.A.C. 12:16-15.5 (Modifica-
tions) and 12:16-15.6 (Dissolution).

(c) Contribution rates based on such voluntary joint ac-
counts shall become effective for the fiscal year which
begins on the first day of July of each calendar year
following the approval of the application.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-15.4 Maintenance of a voluntary joint account

(a) Separate accounts shall be maintained for each em-
ployer participating in a voluntary joint account.

(b) At the beginning of each calendar year the separate
accounts shall be combined for the purpose of computing a
joint contribution rate.

(c) Such joint rate shall be the contribution rate for each
~ employer participating in the voluntary joint account.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-15.5 Modification of a voluntary joint account

(a) Another employer may be added to an existing volun-
tary joint account if all the employers involved jointly make
application for a new voluntary joint account and comply
with the requirements of this subchapter.
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(b) If during any calendar year an employing unit partici-
pating in a voluntary joint account ceases to be an employer
under the New Jersey Unemployment Compensation Law,
or ceases to be owned or controlled by the same interests,
such employing unit shall be separated from the voluntary
joint accounts as of the first day of such calendar year, but
shall continue for the current fiscal year with the contribu-
tion rate computed under the voluntary joint account.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-15.6 Dissolution of a voluntary joint account

(a) Voluntary joint accounts may be dissolved as of Janu-
ary 1 of any calendar year under any one of the conditions
set forth below:

1. If at any time the Controller or his or her designee
finds that with respect to such calendar year any one of
the eligibility conditions set forth in N.J.A.C. 12:16-15.2
(Eligibility) with respect to employment, contributions,
interest, penalties and assessments, and ownership or
control, no longer exists and that it would not be in the
best interest of the State to continue the voluntary joint
account; or

2. Upon written application of one or more of the
employers whose accounts have been joined, if such appli-
cation is filed with the Controller or his or her designee
on or before January 31 of such calendar year and the
Controller or his or her designee finds that the voluntary
joint account has been in existence for at least three
calendar years. The form of application for dissolution of
a voluntary joint account shall be prescribed by the Con-
troller or his or her designee.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 16. NOTICE TO WORKERS

12:16-16.1 Unemployment compensation coverage

(a) Every employer subject to the provisions of the Un-
employment Compensation Law of New Jersey (including
every employer who has elected to become subject pursuant
to N.J.S.A. 43:21-8) shall post and maintain printed notices
to its employees informing them that they are covered by
the Unemployment Compensation Law of New Jersey, and
that the employer has been so registered by the Controller
or his or her designee.

(b) Such notices shall be displayed in prominent and
conspicuous places at each worksite.

(c¢) No such notice shall be posted by any person, employ-
ing unit or employer who has not complied with the provi-
sions of the Unemployment Compensation Law and to
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whom an unemployment compensation registration number
has not been assigned by the Controller or his or her
designee, or who, in accordance with the provisions of the
law, has ceased to be an employer as defined in the law.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.LR. 61(a), 27 N.J.R. 919(a).

12:16-16.2 Termination of subject status

Every employing unit which has ceased to be a subject
employer, pursuant to the provisions of N.J.S.A. 43:21-8 of
the Unemployment Compensation Law, shall post and
maintain notice of such fact on forms supplied by the
Controller or his or her designee, in order to inform its
workers that they are not in covered employment and are
not liable for contributions.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.JR. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 17. (RESERVED)

SUBCHAPTER 18. TRANSFER OF EMPLOYMENT
EXPERIENCE

12:16-18.1 Transfer of predecessor’s whole experience

(a) Upon receipt of notification that a predecessor em-
ployer has transferred its organization, trade or business, or
substantially all its assets to a successor in interest, the
Controller or his or her designee shall transfer the employ-
ment experience of the predecessor employer to the succes-
sor in interest if the employment experience of the prede-
cessor with respect to the organization, trade or business, or
assets may be considered indicative of the anticipated em-
ployment experience of the successor in interest. The basis
for this determination shall be the examination of the files
and records in the Department’s possession, unless the
successor provides evidence to the contrary, which would be
subject to confirmation by the Controller or his or her
designee.

(b) Unless the predecessor employer was owned or con-
trolled, directly or indirectly, by the successor in interest, or
the predecessor employer and the successor in interest were
owned or controlled directly or indirectly, by the same
interest or interests, the transfer of the employment experi-
ence of the predecessor shall not be effective if such succes-
sor in interest, within four months of the date of such
transfer of the organization, trade or business, or assets, or
thereafter upon good cause shown, files a written notice
protesting the transfer of employment experience of the
predecessor employer.

Supp. 12-18-95

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Construction company was successor entity. Spencer White and
Prentis Associates Corporation v. New Jersey Department of Labor, 92
N.J.AR.2d (LBR) 39.

12:16-18.2 Rate following transfer of predecessor’s whole
experience

(a) Any employer who acquires the organization, trade or
business, or assets of another employer, shall continue to
pay contributions at the rate currently assigned, for the
period from the date of acquisition to the following July 1.

(b) Any employer who acquires the organization, trade or

‘business, or assets of another employer, and the employ-

ment experience of the predecessor employer represents
substantially all of the employment experience of the succes-
sor in interest and may be considered indicative of the
future employment experience of the successor in interest,
shall have its contribution rate determined by combining the
employment experience of the predecessor employer and
successor in interest as they appear on the records of the
Controller or his or her designee. Such rate shall be in
effect for the period from the date of acquisition to the
following July 1.

(c) Any employing unit which becomes a subject employ-
er by virtue of acquiring the organization, trade or business,
or assets of an employer shall be assigned the contribution
rate of the predecessor employer for the period from the
date of acquisition to the following July 1.

(d) Any employing unit which becomes a subject employ-
er by virtue of acquiring the organization, trade or business,
or assets of two or more employers shall be assigned the
rate of the predecessors, if they have the same rate. If the
predecessors do not have the same rate, the successor
employer shall be assigned a contribution rate based upon
the combined employment experience of the predecessors as
of the date of acquisition to the following July 1.

Repeal and New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Formerly “Transfer of part of predecessor’s experience by applica-
tion”.

12:16-18.3 Transfer of predecessor’s experience in part

(a) A predecessor employer and successor in interest may
jointly make application, on Form UC—47 (Joint Application
for Transfer of Employment Experience), for transfer of
that portion of the employment experience relating to that
part of the organization, trade or business, or assets ac-
quired by the successor in interest. The employment expe-
rience will be transferred if the following conditions are
met:
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1. Either the predecessor or successor in interest shall
report the transfer and acquisition and its intention to
apply for a partial transfer of the employment experience
within four calendar months after the date of transfer and
acquisition.

2. Both the predecessor and successor in interest com-
plete and file form UC-47 within 30 days from the date of
mailing thereof.

3. The employment experience of the predecessor em-
ployer with respect to the portion of the organization,
trade or business, or assets to be transferred may be
considered indicative of the future employment experi-
ence of the successor in interest. The basis for this
determination shall be the examination of the files and
records in the Department’s possession, unless the succes-
sor provides evidence to the contrary, which would be
subject to confirmation by the Controller or his or her
designee. :

(b) The predecessor and successor in interest may choose
to have the employment experience transferred either on an
actual or percentage basis.

1. Under the first option, the actual portion of the
organization, trade or business, or assets which have been
transferred is both distinguishable and identifiable and
can be supported through the furnishing by the predeces-
sor and successor in interest of all of the information
covering contributions, annual payrolls, benefit charges
and other data necessary to make the transfer.

2. Under the second option, the portion of employ-
ment experience to be transferred, which is both distin-
guishable and identifiable from the predecessor to the
successor in interest, is determined by taking a percentage
of the number of employees transferred from the prede-
cessor to the successor in interest as of the date of
acquisition.

3. Only one of the options may be selected to transfer
contributions, benefit charges, three and five year taxable
wage average and final experience rate from the predeces-
sor to the successor in interest.

Repeal and New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 NUJ.R. 61(a), 27 N.J.R. 919(a).
Formerly “Rate following acquisition”.

12:16-18.4 Rate following transfer of predecessor’s
experience in part

(a) A predecessor employer who continues to operate
after the transfer of a portion of employment experience to
a successor shall continue to use the rate assigned for the
peried from the date of transfer to the following July 1.

(b) The transfer of a portion of employment experience
from a predecessor to a successor in interest will become
effective on the date of acquisition, provided that the suc-
cessor in interest is not a subject employer on its own. If
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the successor in interest is a subject employer on its own,
the transfer will become effective the following July 1.

Repeal and New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a). _
Formerly “Assignment of contribution rates for interim periods”.

SUBCHAPTER 19. BENEFIT CHARGES

12:16-19.1 Employer’s account charged; notice

Benefits paid shall be entered and charged against the
account of the employer to whom such determination re-
lates, and when the benefit payment is made, the Depart-
ment shall send notification to the employer against whose
account the benefits are to be charged on a quarterly basis.

Amended by R.1987 d.104, effective February 17, 1987.
See: 18 N.J.R. 1682(a), 19 N.J.R. 363(a).

Defined who should send notification.
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-19.2 Annual summary statement

All employers shall be furnished an annual summary
statement of benefits charged to their accounts.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 20. WORK RELIEF AND WORK
TRAINING PROGRAMS

12:16-20.1 Work relief and work training programs:
exempt employment

(a) In order to qualify for the exemption provided by
N.J.S.A. 43:21-19(i)(1)(D)(v), an unemployment work-relief
or work-training program that is financed or assisted in
whole or in part by any Federal agency or an agency of a
state or political subdivision of a State, must have as a
minimum the following characteristics:

1. The employer-employee relationship is based more
on the participants’ and communities’ needs than normal
economic considerations such as increased demand or the
filling of a bona fide job vacancy;

2. Qualifications for the jobs take into account as
indispensable factors the economic status, that is, the
standing conferred by income and assets, of the appli-
cants;

3. The products or services are secondary to providing
financial assistance, training, or work-experience to indi-
viduals to relieve them of their unemployment or poverty
or to reduce their dependence upon various measures of
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relief, even though the work may be meaningful or serve a
useful public purpose.

(b) In order to qualify as an exempt unemployment work-
relief or work-training program, it must also have one or
more of the following characteristics:

1. The wages, hours, and conditions of work are not
commensurate with those prevailing in the locality for
similar work;

2. The jobs did not, or rarely did, exist before the
program began (other than under similar programs) and
there is little likelihood they will be continued when the
program is discontinued;

3. The services furnished, if any, are in the public
interest and are not otherwise provided by the employer
or its contractors;

4. The jobs do not displace regularly employed work-
ers or impair existing contracts for services.

SUBCHAPTER 21. ZIP CODE REPORTING

12:16-21.1 Scope

This subchapter is applicable to all employers subject to
the New Jersey Unemployment Compensation Law,
N.J.S.A. 43:21-1 et seq.

12:16-21.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings unless the con-
text clearly indicates otherwise:

“Commissioner” means the Commissioner of the New
Jersey Department of Labor.

“Department” means the New Jersey Department of
Labor.

“Employee” means any individual who performs services
as defined at N.J.S.A. 43:21-19(i), for an employer, whether
on a full-time or regular part-time basis.

“Employer” means employer as defined at N.J.S.A.
43:21-19(h) or 43:21-8(c).

12:16-21.3 Reporting requirement

(a) Every employer shall report, on an annual basis, the
Zip Code of the following:

1. The residence of each employee; and

2. The location where the employee regularly works.

Supp. 12-18-95

(b) The information specified in (a) above is required
only for employees who are employed by the employer at
the time of receipt of the report form.

(c) The employer shall submit the information required
under this section, on a form prescribed by the Commission-
er, to the Department of Transportation. -An envelope

* imprinted with the address of the Department of Transpor-

tation shall be provided to the employer with the informa-
tion form. :

(d) Any questions concerning the provisions of this sub-
chapter may be addressed to:

Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625-0600

SUBCHAPTER 22. HEARINGS

12:16-22.1 Scope

All hearings involving any question of coverage, status,
liability for contributions, reporting, refunds, or rates of
contribution shall be conducted according to the procedure
outlined in this subchapter.

12:16-22.2 Application

(a) Any written notice of determination by a representa-
tive of the Department as to any question of coverage,
status, liability for contributions, reporting, refunds, or rates
of contributions shall be deemed final, unless any party with
an interest in the matter shall make written request for a
hearing on the prescribed form within 15 days after the date
of the notice.

(b) The form to be used for application for hearing is
entitled “Request for Hearing” and is normally supplied
with the written confirmation letter sent by the Chief Audi-
tor at the conclusion of the Audit. If the purpose for
requesting the hearing did not start from an investigation
conducted by a representative of the Chief Auditor, the
“Request for Hearing” form may be secured by making a
written request for the form to the Chief Auditor.

(c) All completed requests shall be returned to the Chief
Auditor within the required 15 days.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-22.3 Informal conference

(a) All “Request for Hearing” forms will be reviewed in
the Chief Auditor’s Office to determine if the reason for
dispute could be resclvable at a conference with a represen-
tative of the Chief Auditor.
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(b) If the review of the form indicates that an informal
conference is necessary, then a representative of the Chief
Auditor will be assigned to contact the responsible individu-
al to schedule the informal conference. If the informal
conference proves unsuccessful, the case will be forwarded
to the Office of Administrative Law.

(c) If the review of the form indicates that an informal
conference would not be productive, then the employer will
be notified that the case will be transmitted to the Office of
Administrative Law.

12:16-22.4 Formal hearing

All hearings shall be heard pursuant to the Administrative
Procedures Act, N.J.S.A. 52:14B-1 et seq. and the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1.

12:16-22.5 Witness fees and mileage allowances subpoena
ad testificandum
(a) There shall be allowed witness fees for each day of
attendance at a hearing in response to a subpoena ad
testificandum and mileage from the residence of the witness
to the place of hearing and return.

(b) The fees and mileage shall be determined by the
Controller or his or her designee.

New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-22.6 Decision

(a) The Commissioner shall make the final decision of
the Department.

(b) Appeals of the final decision of the Commissioner
shall be made to the Appellate Division of the New Jersey
Superior Court.

Recodified from 12:16-22.5 by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 23. SERVICES EXCLUDED FROM
COVERAGE BY THE UNEMPLOYMENT
COMPENSATION LAW

12:16-23.1 Exempt services

(a) Persons who perform services and receive remunera-
tion are employees under the Unemployment Compensation

16-23

Law unless the services meet the Unemployment Compen-
sation Law definition of independence set forth in N.J.S.A.
43:21-19(i)(6).

(b) The Unemployment Compensation Law lists certuin
categories of services as being exempt from Unemploymnent
Compensation coverage. However, these services are ox
empt only if there is a corresponding exemption under 1ho
Federal Unemployment Tax Act (“FUTA”) or the scrvices
are otherwise not subject to tax or coverage under FUTA.

1. If an employing unit pays remuneration for services
not specifically listed as exempt under the provisions ol
FUTA and seeks an exemption under this sectior, the
employing unit has the burden of proof to show iliat the
services are either exempt under FUTA or otherwise nat
subject to the tax imposed by FUTA.

2. The Division of Unemployment Insurance/Disahili-
ty Insurance Financing will hold such class of individuals
or type of service in covered employment pending reccipt
of proof of exemption under N.J.A.C. 12:16-23.2 beiow
and determination of exemption.

12:16-23.2 Evidence of FUTA exemption

(a) Evidence that services are not covered under FUTA
may include among other things:

1. Private letter ruling(s) from the Internal Revenuc
Service;

2. An employment tax audit conducted by the Internal
Revenue Service after 1987 which determined that therc
was to be no assessment of employment taxes for the
services in question; however, the determination must not
have been the result of the application of Section 530 of
the Revenue Act of 1978;

3. Determination letter(s) from the Internal Reveruc
Service; and/or

4. Documentation of responses to the 20 tcsis ro
quired by the Internal Revenue Service to meet iis criteris
for independence. These tests are enumerated in ii¢h
Revenue Rule 87-41.

(b) The Division reserves the right to examine the cir
cumstances surrounding the relationship between the partics
to determine if the conditions of the relationship with thc
employer have changed.
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