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N.J. Court of Errors and Appeals.

In Chancery of New dJer sey.

Between

JOHN M. REA33and CHARLES s
MACALESTER, surviving ex-
ecutors and trustees of John R. ,
Thomson, deceased,

Appellants, i On Bill.

and

CAROLINE NORRIS andothers,
Respondents. j

Bill of Complaint.

16 his Honor Abraham 0. -Zakriskie, Chancellor of the State of
Hew Jersey.

Humbly complaining, show unto your Honor your ora-
trixes, Caroline Norris and Adeline Thomson, and your
orator, Edward B. Thomson, all of tb* city of Philadelphia,
in the state of Pennsylvania, that John R, Thomson, late of
Princeton, in the state of New Jersey, deceased, whose
domicil for many years prior and up to the time of his death,
was at Princeton, in the state of New Jersey aforesaid, de- 10
parted this life at Princeton aforesaid, on or about the
twelfth day of September, in tbe year eighteen hundred and
sixty-two, possessed of considerable real and personal estate;
and shortly prior to his death, ou or about the twentieth
day of July, in the same year, duly made and published his
last will and testament, in the presence of three subscribing
witnesses, a full copy of which will is hereto annexed as part
°f this bill, marked A.

And your oratrixes and orator further show, that by his said
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will, the said testator, John R. Thomson, directed that his
debts and funeral and testamentary expenses be paid, and
appointed the defendants, John M. Read, and Charles Mac-
alester, and Alexander Hamilton Thomson, [of whom the last
named has srace died,] to be the executors thereof, and gave
and bequeathed certain household furniture, &c., and horses
and carriages to his wife, the defendant, Josephine A. Thom-
son.

And all the rest and residue of his real and personal estate,
of whatsoever nature and ddnd, or wheresoever situate, he
gave, devised, and bequeathed to the defendants, John M
Read, Charles Macalester, aud*the said Alexander Hamilton
Thomson, their heirs, executors, and administrators, in
trust, for the following uses and purposes, that is to say:
in trust, to pay certain specific bequests, and an annuity to
his, the said testator’s brother, the complainant Edward R.
Thomson. And the said testator did then direct, that from
~the income of the residue of his estate there should be paid
an annual sum of ten thousand dollars, payable semi-annu-
ally, to his wife, the defendant Josephine A. Thomson ; and
he did authorize and empower his said wife, by her last will
and testament, duly executed, to direct, limit or appoint,
give or devise, the .portion of the estate so appropriated for
an income of ten thousand dollars a year for her support, to
give or devise the same to and amongst all and every, the
children of his, the said testator’s sisters, the complainant
Caroline Norris, and the defendant, Amelia Read, and their
children in such proportions, and for such estate or estates,
as she might think proper.; or, if his wife should so choose,
she might, by her last will and testament aforesaid, direct,
limit, or appoint, give or devise the same to and among his
sisters, the said Caroline, Adeline and Amelia, and their
children and grandchildren, and his, the said testator’s bro-
ther, the complainant, Edward R. Thomson, in such propor-
tions, and for such estate or estates, as she might think
proper; and his, the said testator’s trustees, their heirs, ex-
ecutors, and administrators, were thereby required to pay,
assign, convey, and transfer the same to the said appointees,
according to the directions, limitations, appointments, gifts,
and devises in the said last will and testament of his said wife.
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And the said testator did further direct, that if the income
from his estate, after the payment of the bequests therein-
before made, should exceed the sum of ten thousand dollars
ayear, the surplus be invested in good securities, and that
his said wife, Josephine, should be authorized and empow-
ered by her said last will and testament, to give and devise
the same among such benevolent, religious, or charitable
institutions as she might think proper; and in default of
swch directions, limitations, and appointments, and so far
as the same should not extend, then to pay, assign, convey,
and transfer the residue to his, the said testator’s, three sisters,
Caroline, Adeline, and Amelia, and his brother, Edward,
their heirs, executors, and administrators, to whom he gave
and devised the same.

And he did thereby authorize his said trustees and execu-
tars, to retain and hold whatever investments he might have
a his decease, unless requested in writing, by his said wife,
to change the same.

And he did further authorize his said executors and trus-
tees, in either capacity, to sell and convey all, or any part of
his estate, real and personal.

And your oratrixes and orator further show, that the said
will of the said testator was duly admitted to probate, in the
county of Mercer, in the state of New Jersey aforesaid, and
letters testamentary thereon were, on the twenty-fourth day
of September, in the year of our Lord, one thousand eight
hundred and sixty-two, duly issued to the said defendants,
John M. Read, Charles Macalester, and the said Alexander
Hamilton Thomson, all of the city of Philadelphia, in Penn-
sylvania, who thereupon took upon themselves the burden
of the administration thereof, and have, as the complainants
are informed, paid the debts of the testator, and the said
several specific legacies, and made divers investments and
re-investments of the accumulated income of the estate, but
of the particulars thereof the complainants have no certain
knowledge, and pray that the defendants, trustees, may set
forth an account of the present position and condition of the
subjects of their trust.

And your oratrixes and orator, the complainants herein,
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bequest of the testator, of the accumulated income of his
estate, exceeding ten thousand dollars a year, to such benevo-
lent, religious, or charitable institutions as his said wife, the
defendant, Josephine A. Thomson, should by her last will
and testament limit and appoint, is void, by reason of the
vagueness and uncertainty of the designation of the objects
of the testator’s bounty, and that, by reason thereof, that
part of the estate falls into the residue thereof, which he,
the said testator, gave and devised, in default of such ap-
pointment, to his said three sisters and brother; and they
are further advised, that the power of discrimination given
by the testator to his said widow over the portion of his
estate appropriated for an income of ten thousand dollars a
year, to and amongst the children of his sisters, Caroline and
Amelia, or among all his said sisters, and their children and
grandchildren, and his brother, Edward, in such proportions
and for such estates as she, the said Josephine, might think
proper, can be released and extinguished, by agreement be-
tween the said several parties; and being so advised, and
deeming that a permanent settlement of the said estate
would be greatly for the benefit of the family and next
of kin of the said testator, the complainants, with their said
sister, the defendant Amelia Read, have entered into a
family arrangement with the defendant Josephine, the tes-
tator’s w'idow, whereby it has been agreed between them,
that the said estate of the testator, with its present accumu-
lated income, should be divided between aud among the said
several parties, in certain shares and proportions, and in
consideration thereof, the said Josephine has agreed not to
exercise her said several powers of appointment, but to re
lease, extinguish, and destroy the same. The particulars of
this family arrangement are set forth in the agreement hereto
annexed as part of this bill, marked B.

And your oratrixes and orator further show, that by an
act of the legislature of the state of New Jersey, approved
the tenth day of April, in the year of our Lord one thousand
eight hundred and sixty-eight, entitled An Act to confirm
the settlement of the estate of John R. Thomson, deceased,
it was enacted that the said settlement be, and the same was
thereby, confirmed and established, and that the said powers
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of appointment and disposition, in and by said will given to
said widow, except as to that portion of said estate which
wvas assigned to her in said settlement, be, and the same
were, and were thereby declared to be, severally and respec-
tively, ended and determined, and that the surviving ex-
ecutors and trustees of said will be authorized to carry out
ad effect the said settlement. A copy of this said act is
hereunto aunexed as part of this bill, marked G

And your oratrixes and orator further show, that they»
with their sister, the defendant, Amelia Read, and the said
defendant, Josephine, have thereupon applied to the said
defendants, trustees, for the payment and transfer to them
of the funds, securities, and investments of the said estate,
mtheir hands as executors and trustees under the said will,
bt the said defendants, trustees, wholly refuse to comply
with such requests, pretending that the will of the said tes-
tatar is valid as to each and all of the dispositions by him
therein made, and cannot be altered or affected by agree-
ment between the said parties, and further, that the confirma-
timofthe said agreement by the said act of the legislature, is
wholly without effect, and inoperative ; and they further in-
adt, that whether this may, or may not, be true, they cannot
safddy act in the premises without the direction and decree
of this honorable court.

All of which is contrary to equity, and tends to the injury
ofthe complainants in the premises.

In consideration whereof, and forasmuch as the complain-
ats can only have adequate relief in the premises in a court
of equity, where matters of this kind are properly cogniza-
ble: To the end, therefore, that the said defendants may.
without oath, answer the premises, and that the defendants,
trustees, may set forth ajust and true account of the present
subjects of the trust, now in their hands as such trustees,
ard that they may be compelled by the decree of this hon-
arable court, to pay, assign, convey, and transfer the same to
and among the said several parties to the said agreement, in
the shares and proportions therein mentioned; the complain-
arts hereby offering to give to the defendants, trustees, such
Ademnification in the premises as may be necessary ; and
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and that the complainants may have such other and further
relief In the premises, as the nature of the case may require
and to the court shall seem meet.

May it please your Honor, to grant unto your oratrixes
and orator the state’s writ of subpcena, to be directed to the
said John M. Read, Charles Macalester, Amelia Read, and
Josephine A. Thomson, commanding them, at a certain day,
and under a certain pain to be therein limited, personally to
be and appear in this honorable court, and then and there
full, true, direct, and perfect answer make, to all and singu-
lar the premises, and further to stand to, perform, and abide
such further order, direction, and decree therein, as to your
Honor shall seem meet.

And your oratrixes and orator will ever pray, &c.

WILLIAM L. DAYTON,
Solicitor.
EDWARD W. SCUDDER,
Of counsel with the complainants.

The following are the exhibits referred to in said bill, and
thereto annexed:
Exhibit A.
This is the last will and testament of John R. Thomson,
of Princeton, in the state of New Jersey.

I direct my7 debts, and funeral and testamentary expenses,
to be paid, and I appoint John M. Read, Charles Macalester,
and Alexander H. Thomson, my executors.

I do hereby give and bequeath, all and singular, the books,
pictures, plate, china, wines, and liquors, and all other house-
hold goods and furniture qf every kind, which shall be in
and about my house at Princeton, and also in and about my
house at Washington, and all my horses and carriages, to
iny wife, Josephine A. Thomson.

All the rest and residue of my real and personal estate,
of whatsoever nature or kind, or wheresoever situate, I give>
devise, and bequeath to John M. Read, Charles Macalester,
and Alexander H. Thomson, their heirs, executors and ad-
ministrators, in trust, for the following uses and purposes:
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First. To give to my sister, Mrs. Caroline Norris, two
hundred and fifty shares of the capital stock of the New
York and Baltimore Transportation Line; to my sister,
Adeline Thomson, two hundred and fifty shares of the cap-
ital stock of the said line; to my sister, Amelia Read, wife
of the Hon John M. Read, two hundred and fifty shares of
the capital stock of the said line; to my nephew, Alexander
Hamilton Thomson, one hundred and twenty-five shares
of the capital stock of the said line; and to my niece,
Elizabeth Norris, one hundred and twenty-five shares of the 40
capital stock of the said line.

Secondly. 1 give to my friends, John M. Read, William H,
Gatzmer, Richard Shippen, Dr. Phineas J. Horwitz, and
dJoseph P. Norris, the husband of my sister, Caroline Norris,
five bonds, of one thousand dollars each, of the Delaware
and Raritan Canal Company and Camden and Amboy Rail-
road and Transportation Company, redeemable in 1889, one
bond to each one of the above named legatees.

I also direct to be paid an annuity of five hundred dollars,
during his natural life, to my brother, Edward R. Thomson. 20
of the United States Navy.

And I further direct, that from the income of the residue
of my estate, there shall be paid an annual sum often thou-
sand dollars, payable semi-annually, to my wife, Josephine
A Thomson, and I authorize and empower my said wife, by
her last will and testament, duly executed, to direct, limit,
ar appoint, give or devise, the portion of the estate so ap-
propriated for an income of ten thousand dollars a year for
her support, to give or devise the same to and amongst
dl and every the children of my sisters, Caroline Norris and 30
Amelia Read, and their children, in such proportions, and for
such estate or estates, as she may think proper; or, if my wife
so chooses, she may, by her last will and testament aforesaid,
direct, limit or appoint, give or devise the same to and
among my sisters, Caroline, Adeline, and Amelia, and their
children, and grandchildren, and my brother, Edward, in
such proportions, and for such estate or estates, as she may
think proper; and my said trustees, their heirs, executors,
all administrators, are liereby required to pay, assign, con-
vey, and transfer the same to the said appointees, according 40

£
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to the directions, limitations, appointments, gifts, and devises
in the said last will of my said wife.

And I further direct, that if the income from my estate,
after the payment of the bequests herein before made, shall
exceed the sum of ten thousand dollars a year, that the
surplus be invested in good securities, and that my said wife,
Josephine, shall be authorized and empowered, by her last
will and testament, to give and devise the same among such
benevolent, religious, or charitable institutions, as she may
think proper.

And in default of such directions, limitations, and appoint-
ments, and so far as the same shall not extend, then to pay,
assign, convey and transfer the residue to my said three
sisters, Caroline, Adeline, and Amelia, and my brother Ed-
ward, their heirs, executors, and administrators, as tenants
in common, to whom I give and devise the same.

Fourthly. 1 authorize, my said trustees and executors to
retain and hold whatever investments I may have at my
decease, unless requested, in writing, by my wife, to change
the same,

I authorize my said executors and trustees, in either ca-
pacity, to sell and convey all, or any part of my estate, real
and personal.

I hereby revoke all former and other last wills.

In witness whereof, I, the said John R. Thomson, the
testator, have, to this my last will and testament, set my
hand and affixed my seal, this twentieth day of July, in the
year of our Lord one thousand eight hundred and sixty-two.

JNO. R. THOMSON, [1.s.]

QO Signed by the said John R. Thomson, the testator,

and declared by him to be his last will, in the
presence of us, present at the same time, who
Rave hereto subscribed our names thereto, as
-witnesses, in the presence of the testator and of
each other. J

Chas. H. Conover.
William Clayton.
J. P. Murphy.
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Exhibit B."

This Article of Agreement, made the third day of April,
in the year eighteen hundred and sixty-eight, between Jo-
sephine A. Thomson, widow of John R. Thomson, late of
Princeton, in the state of New dJersey, deceased, of the first
part; and Caroline Norris, Adeline Thomson, John M. Read,
ad Amelia his wife, and Edward R. Thomson, acting herein
by his attorney in fact, the said Adeline Thomson, all of
Philadelphia, in the state of Pennsylvania, [the said Caroline,
Adeline, Amelia, and Edward, being the sisters and brother 1dP
of the said John R. Thomson,dJ of the second part; [the said
Johm M. Read becoming a party hereto, only by virtue of
bis marital rights as husband of the said Amelia, and not as
ae of the surviving executors and trustees of the last will
ad testament of the said John R. Thomson, deceased];
vvitnesseth :

Whereas, in and by the last will and testament of the
gid John R. Thomson, deceased, the said testator, besides
cartain specific and other legacies, gave to his said widow,
Josephine A. Thomson, for her support, an annuity of ten 20
thousand dollars per annum, during her life, and did em-
power her, by her last will and testament, to direct, limit
and appoint, give or devise, the portion of the estate so ap-
propriated for an income of ten thousand dollars a year fof
her support, to and among the children of the said Caroline
Norris and Amelia Read, and their children, in such propor-
tions, and for such estates, as she might think proper; or to
andamong the said Caroline, Adeline, and Amelia, and their
children and grandchildren, and the said Edward, in such
proportions, and for such estates, as she might think proper; 30
and did, amongst other things, further direct, that if the, in-
come from his, the testator’s estate after the payment of the
bequests therein made, should exceed the said sum of ten
thousand dollars a year, the surplus should be invested in
good securities, and that his said wife should be authorized
ad empowered, by her last will and testament, to give and
devise the same among such benevolent, religious, or charita-
be institutions as she might think proper; and in default of
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such directions, limitations, and appointments, and so far as
the same should not extend, he, the said testator, directed the
said trustees to pay, assign, convey, and transfer the residue
to his three sisters, Caroline, Adeline, and Amelia, and his
brother Edward, their heirs, executors, and administrators, as
tenants in common, to whom he gave and devised the same:
and'whereas, the said Josephine, for the consideration here-
inafter named, is willing to release, surrender, and relinquish
the several powers of appointment to her given in and by
the said will, as above mentioned; and the said residuary
legatees and devisees of the said John R. Thomson, deceased,
to wit, the said Caroline, Adeline, Amelia, and Edward, in
consideration of such release and surrender, are willing to
make an equitable division of the said estate with the said
Josephine, whereby a permanent settlement of the said es-
tate may be effected, which wilUbe greatly to the benefit of
the family and next of kin of the said testator:

Now, therefore, in consideration of the premises, it is here-
by mutually agreed, by and between the said Josephine, party
of the first part, and the said parties of the second part, that
the said estate of the said John R. Thomson, deceased, which
shall remain after paymeut of his debts and the expenses of
administration and trust thereof, and of the specific and pe-
cuniary legacies mentioned in the said will, shall be divided
between the said Josephine and the said parties of the second
part, in manner following, that is to say.: the said parties of
the second part, being the residuary legatees and devisees of
the said will, shall have one-third part of the said estate, to
be divided between them in such proportions and manner as
shall by them, the said parties of the second part, be mutu-
ally agreed upon:; and the said Josephine shall have two-thirds
part, being all the remainder of the said estate, as her own
absolute property forever.

And in consideration of the «aid division, and the forego-
ing agreement, it is further mutually agreed, by and between
the said parties, that the said Josephine shall, and she hereby
doth release, surrender, relinquish, and yield up, the said
powers of appointment given to her in and by the said will
of her husband, and she, the said Josephine, for herself, her

40 heirs, executors, and administrators, doth covenant and agree,



COURT OF ERRORS AND APPEALS. 13

toand with the said parties of the second part, and each of
them their, and each of their, executors, administrators, and
assigns, that she has not exercised or used, and that she will
ot exercise or use, her said powers of appointment, or any
areither of them, but will wholly desist and refrain from ex-
ercising or using the same, hereby revoking all and any ap-
pointment by her made, or to be made, by virtue of said will.

And the said parties o« the first and second parts do hereby
join in requesting the surviving executors and trustees of the
sad last will and testament of the said John R. Thomson,
deceased, to divide the securities, funds, and property, be-
longing to, and constituting the said estate, in manner before
expressed, and to assign, transfer, and deliver one-third part
thereof to the said parties of the second part, and two-thirds
part thereof to the said party of the first part, each party for
himself and herself agreeing to execute and deliver to said
executors and trustees, all necessary and proper releases, ac-
quittances, and covenants of indemnification in the premises.

Nevertheless, the said John M. Read doth hereby reserve
and declare, that he joineth his said wife herein, only for the
putpose of rendering effectual her execution hereof, and only
sofar forth as his eo-operatiou is necessary to that end, ex-
pressly reserving and declaring that his position and obliga-
tions as one of said surviving executors and trustees, are not
many manner to be conceded or compromitted by anything
herein contained; and that his action, or refusal to act, as
suwch executor and trustee, is to be entirely free and discre-
tionary in the premises, as though he had not signed this
agreement.

And provided always, and this article of agreement and
everything herein contained, are made and entered into upon
this express condition, to wit, that if, for any cause, indepen-
dent of the will or devise, or beyond the control of the said
parties hereto, the carrying out of this agreement shall be
found to be impracticable, as, if it shall be judicially decided
that it cannot be legally accomplished so as to make the
saidexecutors and trustees entirely secure; or if, for any other
reason, the said executors and trustees cannot be required
aud decreed to perform the same, according to the true intent
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and meaning hereof, then this article of agreement, and
everything herein contained, is to be void.

In witness whereof, the said parties have hereto set their
hands and seals, the day and year first above written,

Josephine A. Thomson, [I.s]

Caro line Nor ris, [1.5s.]

A del ine Thomson, [1.5s.]

E. R. Thomson, [1.s.]

by Adeline Thomson, [1.s.]
Attorney.

John M. Read, [1.s.]

A melia Read, [1.s.]

Sealed and delivered in the presence of us—
Al ert A. Outer bridge,
Angelo T. Freedley,
As to John M. Read and Amelia Read only.
James W. Kyd,
E. L. M. Ber gh man s,
As to Mrs. Josephine A. Thomson,
Eli zabet h Nor ris,

A deline Brown. «

Exhibit C.

An Act to confirm the settlement of the estate of John R.
Thomson, deceased.

Whereas, by the last will and testament of John R. Thom-
son, late of Princeton, in this state, deceased, the testator,
after giving certain other legacies and directions, did direct,
substantially as follows, to wit: that from the residue of his
estate there should be paid a certain annual sum to his wife:
and then gave her discretionary power, by her last will and
testament, to appoint the portion of his estate so appropriated
to raise by its income said annual sum, to and amongst the
children of his sisters, Caroline Norris, and Amelia Read,
and their children, or to and among his three sisters, Caro-
line, Adeline, and Amelia, and their children and grand-
children, and his brother, Edward, as his said wife might
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choose; and if the income of the estate, after paying the
other bequests, should exceed the annual sum given to his
wife, the testator gave her discretionary power, by her will,
togive and devise the same among such benevolent, religious,
or charitable institutions as she might think proper; and in
default of such limitations and appointments, and so far as
the same should not extend, gave the residue to bis said
three sisters and brother, they being the residuary legatees:
and whereas, a settlement of said estate between the said
widow and the said residuary legatees, has been agreed upon
and made, whereby, amongst other things, the said widow
hath agreed to release and surrender, and hath released and
surrendered the said powers of disposition by will, so far as
the same may affect any part of said estate not given to her
forher own use in and by said settlement: and whereas, it is
desirable that said settlement should be confirmed and es-
tablished, as a family settlement of said estatetherefore,

Sec. 1. Be it enacted by the Senate and General Assem-
bly of the state of New Jersey, That the said settlement be
and the same is hereby confirmed and established, and that
the said powers of appointment and disposition, in and by
said will given to said widow, except as to that portion of
said estate which hath been assigned to her in said settle-
ment, be, and the same are, and are hereby declared to be,
severally and respectively, ended and determined, and that
the surviving executors and trustees of said will be authorized
tocarry out and effect the said settlement.

Sec. 2. And be it enacted, That this act shall take effect
immediately.

Approved April 10th, 186.8.
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In Chancery of New dJersey.

Between

Caro line Norris , Adel ine Thomson, and
Edward R. Thomson, complainants,

and

A

John M. Read and Charl es Macalester .
surviving executors and trustees of John
R. Thomson, deceased, the said John M.
Read and A melia N his wife, and Jo sep hin e
A. Thomson, defendants.

Tli© separate answer of the above named
John M. Read and Charles Macalester.

[Filed May 1, 1868.]

The said defendants, saving and reserving all exceptions,
&c., answer the hill of said complainants as follows:

They admit the death of the said John R. Thomson, and
the execution of his said last will and testament, and believe
the copy thereof annexed to the complainants’ bill to be cor-
rect, but for greater certainty crave leave*to refer to the
original thereof, when the same shall be produced on the
hearing of this cause.

These defendants have paid the debts and funeral and tes-
tamentary expenses of the said testator, and have delivered
over to his widow, the defendant Josephine A. Thomson,
the household furniturjp, &c., to her bequeathed by the said
testator. They have also paid the specific legacies be-
queathed by the testator, and have regularly paid the an-
nuity by him bequeathed to his brother, the complainant
Edward R. Thomson, as also the annual sum of ten thousand
dollars by him, the said testator, directed to be paid to his
widow, the defendant Josephine A. Thomson.

The income from the said testator’s estate, after the pay-
ment of the said bequests, has exceeded the sum of ten
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thousand dollars a year, and the surplus thereof has, in com-
pliance with the directions in the said will contained, been
invested in good securities, and the defendants anuex hereto,
@ part of their answer, a schedule, setting forth the funds,
securities, and investments, now forming the sflbject of their
trusts.

The defendants have been informed that the sisters and
brother of the said testator, and his said widow, [all of them
being parties, complainants or defendants, in this cause,]
have entered into some agreement between themselves, foi
adivision between them, in certain proportions, of the said
testator's estate, and they believe the copy of the said agree-
nment annexed to the complainants’ bill to be correct, but for
greater certainty pray leave to refer to the original thereof;
and in particular, the defendant, John M. Read, shows to
the court that, as will appear by the said agreement, he
joined in the execution thereof, solely in his marital right,
and not otherwise. The defendants have been also informed
thet an act of the legislature of the state of New Jersey has

10

been passed, purporting to confirm the settlement of the es 20

tate of the said testator ; they believe the eopy thereof
annexed to complainants’ bill to be correct, but crave leave
to refer to the original thereof.

The-defendants admit that the complainants, with their
dgster, the defendant Amelia Read, and the said defendant,
Josephine A. Thomson, have applied to*them, as trustees, for
the payment and transfer to them of the funds, securities,
did investments of the estate in their hands, as executors
and trustees under the said will, and that they have refused

tocomply with the request so made to them. These defend- 30

ats are advised that the will of the said testator is valid as to
each and all of the dispositions by him therein made, and
cannot be altered or affected by any agreement between the
sad parties. They are further advised that the attempted
confirmation of the said agreement by the said act of the
legislature, is wholly without effect and inoperative, and that
whether this may or may not be true, they cannot safely act
inthe premises without the direction and decree of this honor-
able court.
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And the said defendants submit to act herein in all respects
as the court may direct, being indemnified in the premises,
and praying to be hence dismissed, with their proper costs
and charges in this behalf most wrongfully sustained.

CHARLES E. GREEN,
Solicitor.

WM. HENRY RAWLE, and
WM. M. MEREDITH,
Of counsel with defendants,
10 John M. Read and Charles Macalester.

In Chancery of New dJersey.

Between

Caroline Norris, and others, complainants,
and

John M. Read and Charles Macal ester, [
surviving executors and trustees of John
R. Thomson, deceased, and others, de-
fendants.

The separate answer ofthe defendant, Amelia
20 Read.

[Filed May 1, 1868.]

This defendant, saving and reserving all exceptions, &c.,
answers the bill of the said complainants as follows:
She admits all the statements in the said bill contained to
be true, and prays to be hence dismissed with her costs.
EDW. T. GREEN,
Solicitor, and of counsel with defendant, Amelia Read.
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In Chancery of New Jersey.

Between
Caroline Norris and others, complainants, >

and

John M. Read and Charles Macalester,
surviving executors, &c., and others, de-

fendants.

The sex”arate answer of the defendant, Jose-
phine A. Thom son.

[Filed May 1, 1868] * 10

This defendant, saving and reserving all exceptions, &\
answers the bill of the complainants as follows:

That she believes the will of her late husband, the Honor-
able John R. Thomson, to be correctly set forth in the said
bill, but for greater certainty-she begs leave to refer to a
proper exemplication thereof, *when the same shall be pro-
duced. This respondent was perfectly satisfied with all the
provisions contained in the said will, arid tier affection for
her late husband, and her respect for his “memory, iuduced
her to desire to carry out the ¢provisions of the said will in 20
every particular, but, on learning that some ffoubt existed
under the laws of New Jersey, respecting her right of dispo-
sition by will, over the surplus of the -estate as therein pro-
vided for, and believing that such a course would, in this
contingency, accord with her late husband’s intentions,
towards his brother and sisters, she ent-ered into the arrange-
ment or settlement referred to in the said complainants’ bill,
and is desirous that the same should be carried into effect.
She believes the statements contained in the said bill to be
true, and she prays to be hence dismissed with her costs. 30

Josephine A. Thomson.

Sworn and subscribed this 23d day of April, a. a. 1868,
before me.

W . W Dougherty,
Alderman.
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Decree.

[Filed October 28, 1868.]

This cause coming on to be beard at the last term of the
court, and being argued by Joseph P. Bradley and George
M. Robeson for the complainants, by William Henry Rawle,
esq., for the defendants, executors, and by Mr. Porter, of
Philadelphia, for the defendant, Josephine A. Thomson, and
the Chancellor having taken time to consider of the same,
and being of the opinion that the power given by the said

10 John R. Thomson, deceased, in and by his said will to the said

20

30

defendant, Josephine A. Thomson, by her will to direct,
limit and appoint, give or devise the portion of his estate ap-
propriated for an income of ten thousand dollars a year for
her support, to and amongst the children of his sisters, Car-
oline Norris and Amelia Read, and their children, or to and
amongst his sisters, Caroline, Adeline, and Amelia, and their
children and grandchildren, and his brother Edward, was a
power which the said Josephine could lawfully surrender and
release, and that the further power given by said John R.
Thomson, in and by his said will, to the said Josephine, by
her will to give and devise the surplus income of his estate
among such benevolent, religious, or charitable institutions,
as she might think proper, was and is void ; and that the
said Josephine A. Thomson, and the said Caroline Norris,
Adeline Thomson, Edward R. Thomson, and John M. Read,
and Amelia his wife, had full power and lawful authority to
make the said agreement for settlement of said John R
Thomson’s estate, which is recited in the bill of complaint,
and a copy of which is annexed thereto; and that the act of
the legislature, set forth and annexed to said bill, is valid
and effectual for confirming and validating said agreement,
even though the said last mentioned power were lawful and
valid:

It is, therefore, on this twenty-first day of October, in the
year eighteen hundred and sixty-eight, at a stated term of
the Court of Chancery, held at Trenton, by the Chancellor,
ordered, adjudged, and decreed, that the said agreement for
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settlement, and every article and clause thereof, are, and the
sarre are hereby declared to be valid and binding, and that
the said John M. Read and Charles Macalester, executors of
the last will and testament of John R. Thomson, deceased,
and trustees under said will, do account to the complainants,
and to the defendants, Josephine A. Thomson and Amelia
Read, for the balance of said estate of John R. Thomson,
deceased, in their hands, which may remain after payment
of his debts and the expenses of administration and trust
thereof, and of the specific and pecuniary legacies mentioned
msaid will; and that they pay,.assign, convey, and transfer
said balance to and among the several parties to said agree-
ment, in the shares and proportions therein mentioned, that
isto say, one-third part thereof to the said Caroline Norris,
Adeline Thomson, Amelia Read, and Edwaid R. Thomson,
and two-thirds part thereof to the said Josephine A. Thom-
son It is further ordered, adjudged, and decreed, that it be
referred to Frederick Kingman, esquire, a master of this
court, to take and state the account of said estate in the
hands, or that has come to the hands of said executors and
trustees, and to make due allowance for all payments and
discharges to which they may be eutitled, with power to.cause
said executors and trustees, and any other persons to come
before him to be examined touching said estate, and to cause
dl and any books and vouchers touching or concerning the
sane to be exhibited; and the Chancellor doth hereby re-
serve the right to make such further directions as equity and
justice may require. It is further ordered, that the costs of
the complainants and defendants in this suit, and reasonable
Counsel fees for the respective counsel, be paid by the said
executors and trnstees out of the said estate. On motion of
William L. Dayton, solicitor for the complainants.

A. O. ZABRISKIE, C

30
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Opinion*

The 'Chancellor. The complainants are Caroline Norris,
Adeline Thomson, and Edward R. Thomson, the sisters and
brother of the testator, John R. Thomson. They, with the
defendant, Amelia Read, who is a sister of the testator, are
his next of kin. The defendants are John M. Read and
Charles Macalester, the surviving executors, Josephine A.
Thomson, the widow of the testator, and John M. Read, and
Amelia his wife. The defendants have all appeared and
answered.

John R. Thomson, the testator, by his will, dated July
20th, 1862, after certain specific and other legacies, directed
as follows.:

“ And I further direct, jthat from the income of the residue
of my estate there shall be paid an annual sum of ten thou-
sand dollars, payable semi-annually, to my wife, Josephine
A. Thomson ; and I authorize and empower my said wife,
by her last will and testament, duly executed, to direct,
limit or appoint, give or devise, the portion of the estate so
appropriated for an income of ten thousand dollars a year
for her support, to give or devise the same to and amongst
all and every the chilldren of my sisters, Caroline Norris and
Amelia Read, and their children, in such porportions, and
for such estate or estates, as she may think proper; or if my
wife so chooses, she may, by her last will and testament
aforesaid, direct, limit or appoint, give or devise the same,
to and among my sisters, Caroline, Adeline, and Amelia, and
their children and grandchildren, and my brother Edward,
in such proportions, and for such estate or estates as she may

30 think proper; and my said trustees, their heirs, executors,

and administrators, are hereby required to pay, assign, con-
vey, and transfer the same to the said appointees, according
to the directions, limitations, appointments, gifts, and de-
vises in the said last will of my said wife.

“And I further direct, that if the income from my estate,
after the payment of the bequests hereinbefore made, shall
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exceed the sura of ten thousand dollars a year, that the sur-
plus be invested in good securities, and that my said wife
Josephine, shall be authorized and empowered by her last
will and testament, to give and devise the same among such
benevolent, religious, or charitable institutions as she may
think proper.

“And in default of such directions, limitations, and ap-
pointments, and so far as the same shall not extend, then to
pay, assign, convey, and transfer the residue to my said three
sisters, Caroline, Adeline, and Amelia, and my brother Ed-
ward, their heirs, executors, and administrators, as tenants
mncommon, to whom I give and devise the same."9

The widow and other legatees being advised that the-
powers of appointment in said will to benevolent, religions*
ar charitable institutions, was void, or at least of doubtful
validity, and being desirous to terminate a trust which would*
belong and troublesome,, agreed among themselves as to the
division of the property, and as they are the only parties,,
beside the benevolent, religious, or charitable institutions,,
who have any interest in the property, they, on the third day
of April, 1868, executed an agreement under their handa
and seals to effect that object, which is set out in the plead-
ings, By this it is stipulated that after payment of debts,
expenses of administration, and the specific and pecuniary
legacies, the estate of the testator shall be divided between
them in such manner that Mrs. Thomson shall have twe-
thirds, and the brother and sisters of the testator together.;
one-third of it; and Mrs, Thomson -released, surrendered,
relinquished, and yielded up her power of appointment, and
covenanted and agreed not to exercise the same. And in
that agreement, each party requested the executors to pay
tothe other party the share so agreed upon, and agreed to
execute to them all proper releases and discharges.

By an act of the legislature, approved April 10th, 1868,
reciting this agreement of settlement, it was confirmed and
established, and the powers of appointment in the will were
declared to be ended and determined, and the executors were
authorized to carry out and effect the settlement.

The executors, not being satisfied that they were author-

10

20
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ized to yield up the trust property on the strength of this
settlement, even when confirmed by the legislature, declined
to pay over the trust funds. This suit is brought to compel
such payment by them.

The executors contend that the powers of appointment are
valid, and cannot be surrendered or released by Mrs. Thom-
son, and that it is beyond the power of the legislature to
give validity to an agreement whieh disposes of the property
contrary to the provisions of the will, and the rules of law
which give effect to those provisions.

The complainants contend that the power of appointment
to benevolent, religious, or charitable institutions, is void,
and that the other appointees have power to surrender;
also, that the power to appoint is a power in gross, and that
Mrs. Thomson, at whose option it must be exercised, can
now determine that option and release or surrender it. And
even if this could not be done by the law as it stood, that
the act of the legislature gives it validity.

First, as to the validity of the power. This depends upon
the doctrine of charitable uses, and its application to this
case. The Court of Chancery has, for many years, compelled
the performance of gifts and bequests to charitable and other
like uses. It is a matter that falls properly and naturally
within the jurisdiction of that court. In England, few cases
are to be found in chancery, before the statute on that sub-
ject known as the statute of charitable uses. 43 Eliz., Cap. 4.
That statute gave the court directly, no jurisdiction over
charitable uses. But in its preamble, which may be found
with the statute in full in 2 Coke Inst. 79T, or condensed in
2 Roper on Legacies 1115, and 2 St. Eq. Jurt, § 1160, it recites
that many gifts for the twenty-one objects enumerated in it,
have not been employed according to the charitable intent
of the givers and founders thereof. And it provides that
four commissioners, one of whom shall be the bishop of the
diocese, shall be appointed by the chancellor, authorizing
them to inquire, by the oaths of twelve men, of the abuses
and misappropriation of property “ given, limited, appointed,
or assigned, to or for any of the charitable and godly uses
therein rehearsed.” It directs the commissioners to make
order for the application of such property to the uses and
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mtents for which it was given. It directs them to report
their orders into the Court of Chancery, which is charged
with the execution of them; parties aggrieved having the
right of appeal to the Chancellor.

On the equity of this statute and the rights established by
it, that court took jurisdiction of all charities or subjects
included within it. Many of them, as the maintaining of
bridges, causeways, and houses of correction, were neither
charitable nor religious objects, in the usual sense of these
tearas. Yet, in proceedings by bill and information institu- 10
tedin that court, find not in any way under the provisions
of the act, the Court of Chancery has always defined charita-
He and religious objects according to the enumeration in the
preamble of that act; not limiting the objects by the terms
ofthe act literally, but limiting them to mutters of like nature.

That statute is not in force in this state, and therefore
cannot limit the authority of this court to enforce charitable
gifts not included within it. It was not used for that purpose
bythe English equity courts-“but it was used by them to
enlarge their power. The rule of law and in equity before 20
thet statute, was, that a gift or devise for a purpose or object
sovague and indefinite that the Court of Chancery could not
enforce it, was void. After the statute of charitable uses,
thecourt held that all gifts for any object enumerated in it,
were for purposes sufficiently definite, and therefore would
keenforced in chancery. In cases where the object of the
gft would not have been held sufficiently definite without
the statute, and have since been held sufficient by force of
the statute, the authority of the decision might perhaps be
questioned, on the ground that the statute is not in force 30
hare But where, on the other hand, the English courts
have held the object too indefinite, and the use therefore
vad notwithstanding the statute, their decisions are entitled
tothe same respect here as in all other cases in which we
take them for our guide. The object of the statute of Eliza-
beth was not to make void or restrain, but to give effect to
gfts for charitable and pious uses.

Then the question in this case is, whether the power of
appointment given in this will “ to give or devise the same
anong such benevolent, religious, or charitable institutions 4

D
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as she may think proper,” is so vague and indefinite as to
be void. As the power is to give to any of the three, if one
of them is too vague, the power clearly is void. She has the
right to elect not to give to the other two. It is conceded
that by the English decisions, the words “ charitable and re-
ligious ” are sufficiently definite, and it is contended that, by
the same authorities, the word benevolent is not; and that a
gift to benevolent objects or benevolent institutions, is void.

The word benevolent is certainly more indefinite, and of
far wider range than charitable or religious; it would include
all gifts prompted by good will or kind feeling towards the
recipient, whether an object of charity or not. The natural
and usual meaning of the word would so extend it; it has
no legal meaning, separate from its usual meaning; the word
“ charitable ” has acquired a settled limited meaning in law,
which confines it within known limits.

In all the decisions on this subject, it has been held that a
devise or bequest in England for benevolent objects, or in
trust to give to such objects, is too indefinite, and therefore
void, and not being within the scope of the statute of Eliza-
beth, are not saved by it. And the reasoning of the judges
by whom it has been so decided, is too clear, and their au-
thority too great to admit of any doubt upon the question at
this day.

In Morice v. The Bishop of Durham, the bequest was to
the bishop in trust, to dispose of to such objects of benevo-
lence and liberality as he, in his discretion, shall most ap-
prove of. Sir William Grant, 9 Ves. 399, and Lord Eldon,
on appeal, 10 Ves. 522, held the trust specified to be void,

30 and decreed the bishop to hold in trust for the next of kin.

In James v. Allen, 3 Merivale 17, a gift to executors in trust
for benevolent purposes, was held void. Many other cases
sustain the principle on which these decisions rest. Ellis v.
Selby, 7 Sim. 352 S. G., on appeal before Lord Cottenham,
1 Myl. § Or. 286; Williams v. Kershaw, 1 Keen 227 (n); Ken-
dall v. Grange, 5 Beav. 300; \ezey v. Jamson, 1 Sim. § Stu
69; Brown v. Yeall, 7 Ves. 50, (w); Ommaney v. Buitcher,

Turn.  Russ. 260.
The same doctrine has been established in the courts of

40 New York, where such gifts are held void, unless the object
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ofthe gift is specific. While they hold that there need not
be any legally existing institution to receive the gift, they
maintain that the object or purpose of the gift must be spe-
adfied.  Potter v. Chapin, 6 Paige 650; Williams v. Williams,
4 Seld. 547; QOwens v. Missionary Society, 4 Reman 397;
Beekman v. Bonsor, 23 N. Y. Rep. 298.

And this is stated as the law in such case, in 2 St. Eq.
Jur, § 1163 and n,; 2 Redfield on Wills, 800, § 80; and 2 Ro-
peron Legacies, eh. 19, § 1 and 6.

The only disposition invalid on this account is so much of 10
the power as authorizes the appointment to benevolent, reli-
gious, or charitable institutions. The power to dispose of to
the persons designated is valid.

The second point is, whether the release of the power by
Ms. Thomson is a valid extinguishment of it, so far as the
power extends to the brother and sisters of the testator. As
theyjoin in the instrument, there can be no question of its
validity; had it no other effect, they and all persons claim-
ingthrough and under them, would be estopped. The chil-
dren of Mrs. Norris and Mrs. Read have not joined, nor does 20
it appear in the case whether they have any children or
grandchildren. But the power to devise to them 'only ex-
tends to the fund which produces the interest given to Mrs.
Thomson, and in which she has thus a life estate. This,
therefore, 1s a power in gross, which she herself can release
and extinguish, without their consent. It is a settled rule,
theat where a life interest or other estate is given to the per-
smwho is authorized to devise or appoint the property, the
person authorized to appoint can release and extinguish the
power. This is called a power in gross. But where the 30
power to appoint is given to one who has no estate or iuterest
inthe property to be distributed, which 1is called a power sim-
pycollateral, the person entrusted with the power cannot re-
leaseor extinguish it, but may exercise it, notwithstanding any
covenant or agreement to the contrary. 4 Kent 346 ; 1 Sug.
aPowers, 80, 90, 93, 100 ; Smith v. Death., 5 Mad. 371; Al-
buyg Case, 1 Rep. 111; West v. Berney, 1 Russ. § Mylne 431;
Bickley v. Guest, Id. 440; Homer v. Swann, Turn. £ Russ.
430, Hillyard v. Miller, 10 Barr 326; Miles v. Knight, 12
Jurist 666. 40
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Such being the rule of law, by the release contained in the
article of settlement the power is extinguished as to the
whole, except the power to appoint to the benevolent, reli-
gious, or charitable institutions; this power regards prop-
erty in which Mrs. Thomson has no interest—that is, the
surplus income of the estate, or the income of the part which
does not yield her annuity. As regards that part, it is a
power simply collateral. But the power as to this is void,
by the conclusion before arrived at; the property, therefore,
will be held in trust for the next of kin, who have joined in
the article of settlement.

Lastly, the act of the legislature is, in my opinion, suffi-
cient to render the settlement valid, and to give it efficacy
to extinguish the powers, had the power to appoint to chari-
table uses been a valid power, and had it been, by the rules
of law incapable of being extinguished by a release of Mrs.
Thomson, because a power simply collateral. The rule of
law that forbids the release of a power simply collateral, is
like every law in the control of the legislature; they can
alter any law, however wise and just, and change it to one
that is inexpedient and unjust. Much more can they alter
a mere arbitrary and technical rule like this, for there is no
reason why a power to appoint'can be relinquished by a trus-
tee having a life interest in the property, and cannot by a
trustee who has no interest.

No one would question the validity of a statute declaring
that both powers, simply collateral and in gross, may be
released and extinguished by the person to whom they were
given. Such law would operate on powers in existence and
created before its passage. The legislature can-, at its pleas-
ure, change the law of descents and of wills, and of operation
of entailments, so as to affect and change all estates not al-
ready vested under them. They can enact and have enacted,
that surviving executors and administrators with the will an-
nexed, shall exercise power to sell lands given by the will
jointly to all the executors named, and sUch law affects the
powers created by wills, prior to its enactment.

They have the power to make this change universal, or local,
or private, only applying to a particular will or instrument.
A statute declaring that John Den may break an entail by
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feoffment with warranty, would be valid. The only lim-
itations on legislative power in this respect are those pre-
scribed in the constitution, and the restriction universally
acknowledged, that no law shall be passed taking away vested
rights of property. Taking property for public use, is a
proper exercise of the law-making or legislative power, and
compensation in such case is provided by the constitution.
If the power to appoint to the testator’s brother and sisters
had been limited to them, instead of being as it is, in the
alternative, they would each have a vested right to some pro-10
portion which the legislature could not take away without
their consent. But before any estate or property is vested,
the legislature have the power to change the rules of law by
which, as they are, it would eventually vest in one class of
persons now in existence, so that it will vest in another class,
arin different proportions. The statutes altering the law of
descents and the law af éntailments, and regarding the rights
of married women, are of this class.

Such effect has been given to private statutes by the Su-
preme Court of this state, in Rickman v. Lippincott, 5 Dutcher 20
4 and by the Supreme Court of the United States in Crox-
dl v. Sherrerd, 5 Wall. 268, and in Kearney v. Taylor, 15
How 494.

Notice of Appeal.
[Piled‘October 29, 1868.]

The defendants, John M. Read and Charles Macalester,
executors, &c., hereby appeal from the final decree made in
this court, in the above stated cause, to the Court of Appeals
inthe last resort in all causes of law.

Bated October 29th, 1868. 80

CHARLES E. GREEN,
Solicitor o f defendants.

I conceive there is good cause for appeal in the above
stated cause.

CHARLES E. GREEN,
Of counsel with defendants.
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Petition of Appeal.

i[Filed October 29, 1868.]

Court of A ppeals.
Between
John M Read and Charles Macalester,j

surviving executors, &c., appellants,

On Bill.
and

Caroline Norris, and others, respondents, ]

To the Honorable the Court of Appeals in the last resort in all
0 - causes of law.

The humble petition of John M. Read and Charles Mac-
alester, executors, &c., the appellants in the above stated
cause, respectfully shows, that your petitioners find them-
selves aggrieved by afinal decree made in the Court of Chan-
cery, by his Honor, Abraham O. Zabriskie, Chancellor of the
state of New Jersey, bearing date on the twenty-first day of
October, instant, wherein the said Caroline Norris and others
were complainants, and John M. Read and Charles Macales-
ter, executors, &c., and others, were defendants; and your

20 petitioners humbly appeal from the said decree of the Chan-
cellor, in every part thereof, upon the ground that the same
is in all respects erroneous. Your petitioners therefore pray
that the said decree of the said Chancellor may be in all
things reversed, set aside, and for nothing holden; and that
they may have such relief in the premises as to this honora-
ble court shall seem meet.

Dated October 29th, 1868.

CHARLES E. GREEN,

Solicitor for and of counsel with appellants.
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Answer to Petition of Appeal.

[Filed. October 29,1868.].

Court of A ppeals.
Between
John M. Read and Charles Macalester, *

surviving executors, &c., appellants,

On bill.
and ’

Caroline Norris and others, respondents.

The answer of Caroline Norris, Adeline Thomson, and Edward
B. Thomson, to the petition of appeal of John M. Read and 10
Charles Macalester, appellants.

These respondents, not confessing or acknowledging all
arany of the matters and things in the said petition of appeal
contained, to be true, for answer thereto, say that they
believe it to be true that such decree as is complained of by
the appellants was made in the Court of Chancery, by the
Honorable Abraham O. Zabriskie, Chancellor of the state of
Hew Jersey, but as to the date, substance, and contents
thereof, these respondents humbly crave leave to refer thereto,
when the same shall be produced. 20

And these respondents are advised and believe, that the
sad decree complained of by the said appellants in their
petition of appeal, is agreeable to equity ; and they therefore
humbly pray that the same may be in all respects affirmed,
ad that the said petition of appeal may be dismissed by this
honorable court, with the costs of these respondents.

Dated October 29th, 1868.

WILLIAM L. DAYTON,
Solicitorfor respondents.






