STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
1060 Broad Street Newark, N. J.
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1. DISCIPLINA,Y PROCEEDINGS = ILLICIT LIQUOR - hEFIL ING ON SUBSTANWLAJ
SCALE;~- PREVILOUS  RECORD: ~ 'LICENSE. REVOKED.: SRR T

In the Matter of Dl%Clpanarj )
Proceedlng agelﬂst SR .sujguﬁrr. ch
" RUBIN MARGULTES, - o

541 Avenue C, ) CONCLUSIONS
Bajonne, NA;J.; Lroet ocon e oosorosn v ANDE ORDER e

Holder of Pl@nary Letali Consumn-';3¢' £;§ﬂ;‘ u'
tion License C-145 issued by the /
Bourd of Comm1381oners of tbe

,DanlelAGé Kasen,:Fse.; Abtorney for D@fpadaﬂt—Llcensce
_;Wllllam E Wood “ESUs s, Attornev for State. Department: of
. _ ey o Alcohollc Buverage COﬂtrol,hwn

A '; Thb dgfenaant, Doldbr of a - plﬂnary retall consumptlon ll*ﬂf
“cense ins- Bavonn e,~pleads-: nolo contendere to the. echarges that-he R
»gp@ssessea “ruilllbd“ bottles of liquor at his: tavern and: engaged. in.

‘ such Wrefilling"” 1n “¥iolation” of the Alcohollc Bﬂvprage Law ‘
(E u5 ,85:1~50,, 781.f,;,,;,.,. te R O AT

The faCtS are that, on Veb¢u“ry 2 l94d, ¢nvestlgﬁt0rs of”
this Department, on testing some thlrtf~two open bottles of quuor
at the defendant's- tavern, -seized nine, ,ﬂll=offdifferéntvbrénds;

- which appeared to be questionable, - Subcequsnb ana;y51s by the De-~
Jpartment!s chemist showed that the . respective liquors! 1n ‘these
bottles were not génuine as labeled but were refills.";:For the<i.*

,fllllclt character of. such “r fills", sec Re:Hanev, BUllutln'OO4 _bxi
Item 133 Ré Jacobs, Bulletin 315, tem 85 ‘Ro- DlGldPOmUJ Bulletin

461 Itbm 1; he Cutter, Bulletln A79, Item ld._

The uefenaant ﬂit ough not disputing the 1lllclt character
of this liquor, clalms that he never tampered or authorized any tam—
perlng with these bottles. He states, tnat, -several days
selzure, he bruugnt these nine bottles and three others
then unopenya, to his, llVlng quarters,aoove the’ ‘tavern £or use -at a
party being held in hoaor of His. uaugntar g gxaauatlon frum Lhe
local high sechool; *Lhau,*uurlng the evenlpg, some . 150, . or 400 persons

attended the pﬂrty, that the nine bottles in question were brought
down .to the tavern' a day cor two later. The defendant suggests that
the liquor in these bottles ‘may. in some-, way have become mixed at the
'pqrty, :

v I can. place no - StObk dn suun a fllnsy story’ Thb tcstl—"'ﬁ
mony ‘of -the. Depaltmsnt's chemist shows that six of the: pottles in
qupstloa, which would: have had some trace of artificial coloring:if'

©any genuine liquor remailned, actually contained no such trace what-"
soever, thus indicating that the contents in these six bottles were
total: "refills.” : It over~taxes my: credulltj to believe that the
guests at the party: drained  these six bottles dry and ‘then, for some:
wholly inexplicable reason, dpclued to rpllll tnen Wltﬂ substaatlal

quantities of other. liquor:
New Jersey Siat@ Library
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Moreover, when the investigators seized the bottles 1n ques~
tion and called the defendant's attention to the fact that they tested
off, the defendant made no mention whatsoever of the party. Instead,
as appears from the testimony of ouae of the investigators, "He called
Investigator Wierenga and I in the back, and we both asked 'Did you
refill these bottles?! At first he admitted and then he said, 'No,

I am all mixed up - I don't know,! and he seemed extremely nervous
at the time." ‘

The only plausible inference is that the "refilling" of the
bottles in question actually occurred as a chiseling trade practice
in the tavern.

For the serious charvacter of such "refill" violations, see
Re Cutter, supra. For the late Commissioner Burnett's comprehensive
review of the subject, seze ie Jacobs, suvra. :

I note that the defendent has a substantial past record. In
July 1935 the local issuing authority suspended his license for fif-
teen days for possessing illicit liquor in viclation of the Alcoholic
Beverage Law. Later, in June 1938, when the defendant was convicted
in criminal court for the same offcnse, his license was automatically
suspended for the balance of its term under R, S. 33:1-31.1. A peti-
tion to 1ift that suspension was denied by this Department. There-
after, in January 1941, the local issuing authority suspended the
defendant's then existing license for five days for selling liquor
and keeping his tavern open during prohibited hours in violation of
the local ordinance. In March 1941 this Department suspended that
same license for [{ifteen days for szle below Fair Trade price in vio-
lation of State Regulations 30. See Re Margulies, Bulletin 448, Item 5.

In view of the defendant's previous record and the serious-
ness of his present "refill" viclations, I have no other alternative
than to revoke his current license.

Accordingly, it is, on this 5th day of May, 1942,

ORDERED, that Plenary Retail Consumption License C-145, here-
tofore issued to Rubin Mergulies by the Board of Commissioners of the
City of Bayonne for premises 541 Avenue C, Bayonne, be and the same is
hereby revoked, effective imumediately.

ALFRED E. DRISCOLL,
Commissioner,

2, ELIGIBILITY - ILLICIT COHABITATION - CONVICTION OF OPEN
LEWDNESS (FOLLOWED BY SENTENCE TO SERVE EIGHTEEN MONTHS IN THE
COUNTY PENITENTIARY) INVOLVES MORAL TURPITUDE - APPLICANT
DECLARED INELIGIBLE 70 HOLD A LIQUOR LICENSE OR TO BE EMPLOYED BY -
A LIQUOR LICENSEE.,

‘ May 7, 1942

Re: Case No. 428

On February 8, 1940, applicant was convicted of open lewdness,
sentenced to serve elghteen months in the County penitentiary and re-
leased on May 20, 1941l. He was then turned over to the United States
Immigration authorities, whe, he states, took no proceedings against
him.

Applicantts story, confirmed by police and probation office
records, is that in 1939 he entered this country from Italy, where he
left his wife and a child; that shortly thereafter he met ancther
woman and meretricilously cohabited with her for some four months.
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. A canv1ct10n ‘for open 1ewdness, as applled to illicit co-’
habltatlon of :man and woman, necessarily implies, as part of the
offense, -that the parties knew they were living in a meretricious
relationship, . and. deliberately and notoriously persisted in such -
conduct,. to the. scandal of the public. Cf. Schoudel v. State,

B57 N. J L. 209, A protracted illicit sexual relationship of that
nature 1ndub1tably anolves moral turpltude. Qf Re Case No. 66,
Bulletln 202, Item 6. ' ' ' '

Hence,'appllcunt is dlsquellfled by such conv1ctlun from
being connected with the liquor industry in this state, and Lt is
thercfore recommended that appllcant be so advised.

Har“y Castelbaum,

‘ - Atterney.
APPROVED =
ALFRED E DRISCOLL,

Commlsbloner.

5. APPELLATE DECISIONS - SCHULLR v. ROSELLE PARK.

MEINRAD SCHULFR,.' A )
L Appellant, )
; o . QN APPEAL |
-vs— ) 'CONCLUSIONS .AND ORDER
MAYOR AND BOROUGH COUNCIL )
OF THE BOROUGH OF ROSELLE PARK, )

Rbspondent

Andrew V Quarrlello, Esq., Attorney for Appellant E
Walter C. Albprts, Esq., Attorney for ReSpondent. ’

BY THE COMMISSIONLR

Appellant appeals from denval of transfer of his plenary
‘retail dlstrlbutlon license from 124 Locust Street to 210 Chestnut :
Stro t, Borough of Roscllc Park

- The petition of appe al °lleges that the . .action of respondent
was: improper because no objections had been. filed to said transfer
and bccause the denial was an abuse of discretion.

Even in the absence of obJﬁctlons, respondcnt is under a
duty to investigate and determine whether an application should be
granted and to reach a decision as a result of its independent in-
vestigation. Delbono v. New Brunswick, Bulletin 322, Item 12. In
the present case, no written objections were filed, but it appears
that one of the Councilmen had received verbal objections and that
the factual situation wag investigated and considered by the members
of the Borough Council before a‘decision was reached.

\s to alleged abuse of discretion: Trausfer to other prem-
ises 1s a privilege not inherent in a license. If the denial is
based on reasvnable grounds, it will be affirmed. Van Schoick v,
Howell, Bulletin 120, Item 6. o '

Y
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The premises known as 124 Locust Street are located in a
residential section. For many years, appellant has conducted this
licensed business from his residence and garage and has not been
permitted to have on’ his premises any signs advertising the business.
He is growing old. He has sought to transfer to a store known as:
210 Chestnut Street, located on a business street. Admittedly, he
has sought this transf&r solely for the purpose of selling the bus-
iness, which he is no- longer able to conduct. That fact secus to
have influenced one memmber of the Council, who stated that he would
have no objection if appellant planned to-continue in business. I
deem it unnecessary to pass upon the question as to whether the
transfer might be denied solely bbcause appelldnt intended to trans-
fer thereaftor to anoth r 1nd1v1dual :

The questlon in‘this case concarns the lelalty of re-
spondent!s action in. view of the large number of licensed places
which now exist in the v101n1tj of 4‘0 Chestnut Street and the prox~
imity of a church to saic- premises. The evidence shows that, on the
opposite Sldv of Chestnut Street in a southerly dlrcctlon, thorc are
now two places - one licensed for consumption and-the other for dis-
tribution - both of which are within 450 feet of the premises to
which appellant seeks to transfer, and that there are zlso two ad-
ditional places - one. licengsed for consumption and the other for
distribution - on Westfield Avenue, a short distance from the in-
tersection of Westfield Avenue and. Chestnut Street, within 500 feet
of the premises to which appellant seeks to transfer.. The evidende
also shows that, on the opposite side of Chestnut Strect, in a
northerly. ulrcctlon, the Community Methodist Chureh is located
within 400 feet of 210 Chestnut Street. The Minister and two mem~
bers of “the congrugatlon appeared at the hearing herein and pro-
tested against the transfer on the ground that the grantlng thereof
would be contrary to the welfarc of thn communlty '

It is well established tnut an issuing authorlty may, in
the exercise of sound discretion, decline to - issue or transfer a
license to premiscs in a ngighborhood already adequately serviced. |
Golden Inn v. Newark, Bulletin 481, Item 2; Sun Valley Tavern V. ,
Bogota, Bulletin 487, Item 2. It 15 alsc well established that an
issuing authority mdy, 'in “the exercise of sound dlscretlon, refuse:
to permit the establishment of a liccnsed place in close proximity
to a church, even if the church is located more than 200 fect away.
Purpuro V. Pasualcg Bulletin 485, Ttew 1. -

The burden o f proof is upon apncll nt. Wd7lb T may uympa~
thize with appellant's efforts to salvage svmething from-a businegss
. .no . longer profitable because of his age and health, nevertheless I
- find that he has not .sustained the burden of showing that the action
of respondent was arbBitrary or unreascnable. | angc the uCthﬂ ﬂi
rcspondent is affirmed. = " ' o

Accorq1ngLy, it'1s, on this 5th day of iay, 1942,
» CRDERED thct tup appewl nercln bc and th Samé is hereby
dismissed. ° SR

ALFRED E. DRISCOLL,® =
Commissioner. :
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DIS CIPLINARY PROCBEDIVGS -~ FALDE STATLLENT IN LICEN%F APPLLCﬁ“
 TION - LICENSEE DISQUALIFIED BY NON-RESIDENCE IN STATE FOR FIVE

YEARS IMMEDIATELY PRECEDING APPLICATION - ILLICIT LIQUOR =
DISCREPANCY: ~IN. ACIDS: AND SOLIDS -~ LICENSE bUSPENDED FOR BALANCE .
OF ‘TERM WITH LEAVE.TO PETITION- TO LIFT -UPON EXPIRATION OF 15 DAYS
UPON SATISFACTORY. PROOF OF BONA FIDE QRANSFFR OF THL LIC NSE T A
-_QUALIFIED PEROON P : J
In the Matter of Dlsc1p11nary
‘PrOLeedlngs agalnst

ABTHUR H.VCUSTAVQEN
- T/a. GENEVA RESTAURAJT S L VCONCLUSLONS
. Brunswick Pike, R. D. #4, . : AND ORDER
Lawrence Townbhlp, N, Jaye ) S

Holder of Plendry RetaLL COnsump- )
tion License C-3%, issued by the
Township Committee of the Township )
of Lawrence (Mercer County).. '

. e i e e e o — _-__)
AT (N N - . .

Arthur H. Gusuavsen, Pro oe.
Abraham Merln, Esq. Attorued for State Department of
, ol blCOhOllC Buvbruge Contxol

BY THE COMMISSIONER°'

, The defenuqnt holdur of a plenary re tall coasumptlon 1i-
cense 1n Lawrence fownshlp, pleads gullty to’ the cnarges thats

(1) thn applylng for' such- l¢cense ‘he mlsrepresented
that hehad resided in New Jersey for ths last
- five. y ars, in v1olat10n of R. S.,55:1525;

(Qyiand (o) ~He possesse "re?llled" bottles of liquor
~ at his tavernfand1@ngaged in such "refilling;" in.
violation of R. 8. 35:1-50, 78.

As to-(1): The Alcoholic Beve f@ge Law provides that no
- one may obtain a . retail. liquor license in New. Jbrsey without having.
resided (i.e., having been domiciled) in| this State for the five.
. years 1mmua1ately precedlnﬁ the appl*catlon.,~uee R. 8. 33:1-25;
- Looloian v. Greenwich et al., Bulletln 504, Item o, and,cusgsiV
"thbrg Cltbd Do . : , SH O

The defgndant, in ans wer to a question in his appliCation
asking whe sther he was such a five years! resident, answered "Ves.
‘Such answer was erroneous since, as the defendant himself admits,’
his presbnt residence in New Jersey dates back to only, Derubbr Sy
1987, hew YOTn Dnlng rus "legal r951dunce" thcretoforuq : .

ln explanatlon ‘the. Qefbndunu states that, in prbv1ouo ‘
yearq, he had:worked and:stayed in New Jersey for several months at
a time; that- he did mot know the five years! residence requxrﬁd by
the statute had to be during the last consecutive five years but ..
~thought it was proper. for hin to. add up his . present period of res-:
.idence in New Jcrscy and his prior sojourns in the State, thus
s reaching a total: of ‘more than five years; that he interpreted the
unuthﬂ in' the same light and answered "Yes" accorulngly.

The quustlon inithe appllcatlon is so. op@blllc in csxlng
whether the appllcant has rebluea in New Jersey "during the five
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(o) years 1mmed1atelj preceding this anpl;catlon" that the defendant?s
strained 1nterpretaLlon ther@of can bcarceWy se“vo as excuse for not -
having answered COfrectly.: : . :

AS to (2) ‘and - \o) Invthlgators of this Department'
testlng nineteen- opensd’ llOUOT bottles at the premises in qubstlon
on Faruary 5, 1942, seized a partially filled bottle labeled -
"Seagram!s Five Crown Blended Whlskcy 90 Proof" and a partially -
filled bottle labLlOd fSeagram!s V 0. Canadian Whlskey - a Blcnd E
86.8 Proof." ‘ o ) o

Subsequent anwly51b by the Department's chemist showed that,
although the contents in.the "V.0.¥ bottle might- well be genuine,
the liquor in the "Five Crown" bottle, being 2.2 over proof and having
a substuntlally greater amount of acids and about double the solids
found in genuine ligquor of that brand, was a "refill," For the il-
licit character of such "refills", see Re Haney, Bulletin 304, Item
13; Re Jacobs, Bulletin 315, Item 85 Re: DlGldCOMO, Bulletln 461
Item 1; He Cutter, Bulletin 479, Itbm lb.

In mitigation the defendant declares thdf he ha% never tam-
pered or authorized any tempering with his liquor stock, and suggests
that the "refilling" in question was prooubly done by one of his
past bartenders. ‘ S

There ‘i3 nothing in the case to impeach this claim. However,
as I stated in ke Leininger, Bulletin 493, Item l:

"Llcenseeb are strictliy ;ccountabl or their liquor
stocks Re Moritko, supra. ‘It is: bhblr respons ]bllLty

" to see that their ecuployees do not tamper with tha
stock in any way or for whatsoever purpose. Re 12 Fast
Park Street TquIn Inc., Bulletin 481, Item 9, and cases
there cited. Doctored llquof prese nts S0 sericus-a
menace to gound liquor control that licensee$, as 'masters
of their house,! must rigorously be held to this strict
‘aCCuuntablllty even though they may be personally inno-
cent of the tamperln See Re Cutter, Bulletin 479, Item
12.n ; : a :

~As to penalty: ©Since the defendant has no. pqst'record and
since therc are no aggravating circumstances in the present viola-’
tions, I would ordinarily suspend his license for ten days for. the -
false answer -in the application, and an additional ten days for the
"refill," 1In line with the Departmentts policy, dlthuugh nothing ..
would be remitted for the guilty plba to the "refill" charges, flvc
days would, however, be remitted for the gLthv plea to the false
statcmunt bhurgb, thuﬁ lb&Vlng a net tota L of fiftteen Qaja

However, as tne case stands, the defendant, -being uctually
disqualified by his lack oP‘roqaisite residence untll December 5y
1942, may not be pewmlttea to operate under his improvidently ob~~

“tained license (which expires June 30, 1942). Hence, I shall suspend
that license for the balance of its term. But, in faiTneSs, to per-
mit the defendant an opportunity to salvage something of his original
investment, I shall allow this SuSpenSioﬂ to be lifted on showing
that-the llcense has, in a bona fide transaction, been duly sold and
transferred to a properly qualified person, except that such suspen-
sion w1]l not be lifted until at least full fifteen days have been
served in penalty for the present VlUlutlQﬂS. Cf. Re Platner, Bul=
letln 507, Ite i 1. Co ; S

Accordingly, it is, o this 6th,day’of‘May, 1942,
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N

. ORDERED, that Plenary Retail Lonsumptlon Llcenqe C-3, hereto-
fore issued to Arthur. H, ‘Gustavsen, t/a Geneva Restaurant, by the-
Township Commltt @ of the Township of Lawreuce for. premlseq ‘on Brins-
wick Pike, R. D. #4, Lawbence Township, be and the same is, hbreuy ’
suspended for the. balaacc of LtS tbrm, effectlve ;mMQQlut l/, de it

is further ’ . : o

: O DEEED tuat if it satlsfuctorlly appears, un verified
-petltlon und proper; proof, that the license in. question: has, 1n a bona
fide tranuactwon, beéen. transferred to a properly- qualified person; “the
sala,quspcnsxov WLJL be 1ifted; prov1ued however, that in no event
shall such suspenSLon be llltcd prlor to. the expiration. of fxftebn
(15) days from the effPCth@ date of the suspension, S

ALFRED E. DWISCOLL,
Comuissioner.

i

5. DISCIPLINARY PROCEEDINGS - SLOT MACﬂIth + 10 DnYS' SUSP NSIUN,
LESS 5 FOR GUILIY PLEA.

In the Mattnf of Dzbstllna“v
PPOCuPdlngS agalﬂSt

)
LABOR . TEMPLE AuS'Y ICe, ) IS
. 538 Broadway, _— . . CONCLUSIONS
Camden, m, J., ' L) " AND ORDER .
)
)

Holcer of Club LlCCﬂ°” CB-14,
issued by the Municipal Board‘
of Alcoholic Beverage Control o
of the City of Camden. : : o : P

R PR

Albert K. Plone, ugo., Attornay for' Defendant-Licensec. :
G. George Adaonl 10, BEsq.’, Attorney for State Department 01
o | ! Alcono&rc Poveragc Contful.

-+ BY  THE COMi{ SSlON B:
The defe nu nt has nleaded gullty to charges tﬁat
- February 19, L9455 and prior thereto, it possessed slot macﬂ1n~° at
- its llbbnSLd plem¢ses in v1oldtlon of Rules 7 and 8 of 5Lut’ Regu~
-laLlons <0. ‘ : . -

. The facts, in brief, are tuat 1nv0“,¢gators of thls Depart~
ment, while moking & routlnn 1nspectluﬂ of the premises in question
on February 19, 1942, found a five-cent JaOK~pOt slot machine and
also a tpn~ccnt Jack—pot slot m&bﬂldb, Doth in work¢ng oroerg in the

" barrcom on the- sebuno IlOOP of “the nremise These machines are of
the variety commonly known as the "onn—armed bandit." Cf. . Ukrainian
National Home, Bulletin 433, Item 10, e American Meéhaﬂics;ClubL
Bullptln 499, Itum 5. S S

: All Sucn machlncw, and any device or 'ppurutus u651gnma for
thP-purpose of gambling, are strchLy barred under the aforesald Reg-
ulations from being on licensed preuises. Thelr mere possession on

~.such premises, w1tnout more, constitutes an outright violation. See
Re Ukrainian Natrondl Home , supr' ne Fraternal Order of BEagles,
Bulletin 470, Item 6; He Dill, Bulletin 477, Item Z; Re Yountakah
Country blub Burletln 488, Item 4; Re B.P.O. uLno,,BulLetin;492,
Item 6; Re Ambrlv n,MQchanlco Clubl‘supra.' T L
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However, I note that the defendant has no previous record.
In line with the above:.cited cases, its license will, for the pres-
ent violation, be suspended for ten days, with five belng remltted .
- for “the gullty plea, thus leav1ng a net of flve uays°

Accordlngly, it is, on this 7th day of Hay, 1942

ORDERED, that Club License CB-14, hereuoforb issued . to Labor
Temple Assin Inc by the Municipal Board of Alcoholic Beverage Con-
© trol of the City of Camden for pPleSeb 538 Broadway, Lamaen, be and
the same is hereby suspended for a period of five (5) days, com-
mencing May 11, 1942 at 2:00 A M., and concluding at 2:00 A.H.,
May 16, 1942. T ‘ :

ALFRED E. DRISCOLL,
Commissioner.

6. APPELLATE. DECISIONS - VASA TEMPLE ASSOCIATION OF KEARNY, NEW
JERSEY:, INC. v.. TOWN OF KEARNY, : S 5

VASA TEMPLE ASSOCIATION OF )
KEARNY, NEW JERSEY, INC., )

Appellant, ‘

, ) - ON APPEAL
-vs- ) CONCLUSIONS AND ORDER

MAYOR AND TOWN COUNCIL OF THE \
TOWN OF KEARNY, )

Respondent )

Leo J. m1chnﬁv1cn, Esq,, Attorney f or Appellant,
Calvin 8. Koch, Esq.,; Attorney for ﬁeoponu nt.

BY THE COMMISSIONER: -

. This appeal is from the denial of a club license to appel-
lant for its club quarters at 772 XKearny Avenue, Kearny.

The sole reason given by respondent for such denial, as -
appears from the minutes of the meeting at which respondent voted
upon the instant application, is that a local ordinance limits the
number of club licenses to five.

Six club licenses are now in existence in the Town. The
last such license was issued upon direction of the late Commissioner
Burnett in the case of Irish American Association of Xearny, N. J.

v. Kearny, Bulletin 293, Itew 11, where the application for Ticense
was originally denied by the locaL issulng authority and such action
reverse@ upon appedal., In that case it was pointed out that, al-
though a municipality may limit the number of club licenses, the -
burden of proof to justify the numerical limitation i1s upon the mu-

" nicipality. There being no such proof, the ordinance was held un-
reasonable as to the appellant, Irish American Association of Kearny.

The situation here is the same as in that case. Respondent
produced no evidence to support its refusal to issue a seventh club
license in the municipality. If this were all, I would, therefore,
reverse respondent's action and direct it to issue the license.

Cf. Veterans of Foreign VWars v. Wildwood, Bulletin 456, Item 9; Hoose
v, Washington, Bulletin 484, Item 7.
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7.

At the appezl hearing, however, respondent!s attorney at-
tempted to show that, although the stated reason for denlal was re-
stricted -to the ordlnance, neverthcless respondent's action was -also
predicated on the fact that appellant'!s premisés are located in a
residential neighborhood. Were thig the case, respondent!s 0051tlon
might be well ‘taken. He Cranford Awmerican Legion, Bullectin BU, Item
8; He Passaic Elks, Bulletin 95, Item 4; Re Cranford Veterang, Bul-
]Ltln 126, Ttem 1l; Re Manasquan River Yacht Club, Bulletin 190, .
Itcm 11. S : : :

N

However, it is clear tk"t regpondent did not make any Lnda
pendent determination on the ques+1un of the character of the
VL01n1ty in which appellantts prewises are situated. Only one of

respondent's eight members appeared at the hearing, and he testified
tdat while he hau that reason in mind when voting on appellantis ap-
plloat ion, he could not say that a majority of the Council was so
minded, It may well be that the Council would not consider the
neighborhood to be re51uent1al or that such reason would be suffi-
cient to warrant a denial of a club license to appellant since it
appears that at least three of the existing six club licenses are
locqtea in residential areas C ' ' :

Since, in disposing of the matter below, respondent gave no
consideration to the guestion of whether the character of the neigh~.
borhood should bar the issuance of a club license to appellant for
the premises in question, the case must be remanded to respondent to
pass upon that issue. Cf. Dunster v, Bernards, Bulletin 99, Item 1;
Merritt v. Tabernacle, Bulletin 156, Itern 3; Schwartz et al. v.
Carteret, Bulletin 250, Iteun 4.

Accordingly, the case 1s remanced to respondent to determine
whether, irrespective of the aforesald ordinance; a club license
should 1ssue to appellant.

ALFRED E. DRISCOLL,
Commissioner.

DatL”° May 8, 1948,

DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR -~ DISCREPANCY IN PROOF,
COLOR, ACID AND SOLID CONTENT - PREVIOUS WARNING - 20 DAYS'
SUSPENS IUN

In the Matter of Disciplinary
Proceedings against

VICTOR TRABB,
107-9 Brunswick Avenue,
Trenton, N. J.,

- CONCLUSIONS
AND ORDER

Holder of Plenary Hetail Con-
sumption License C-10, issued by’
the Board of Commissioners of the
Clty of Trenton.

- e e e e — e ae e em e e e e s

s . A FE e P e

Victor Trabb, Pro Se.
Abraham Merin, Esq., Attorney for Department of Alccholic
Beveragce Control.

BY THE COMMISSIONER:

v Defendant_licensee has pleaded guilty to the charges of
possessing 1liiclt alcolwlic beverages, contrary to K. 5. 33:1-50,

£
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and the refilling of liquor bettles Withacther.than,the driginal con~
tents, contrdry to R °.’35*1-78 ' ; T

- Two’ 1nspectors of the Dcpartmcnt seized two bottles - one
labeled "Walker!s Deluxe Bourbon Whiskey 90, Proof ;and the ‘other
labeled "Calvert Special Blended Whiskey 90 Proof." Analysis by the
chemist of this . Department disclosed the contents of the séized .
bottles varied in proof, color, acid and solid content from a genu~
ine sample used for comparatlvp purposes. The defendant, although
aumlt+1ng p0586331on of the -illicit alcoholic beverages as charged
and the refilling of the bottles, testified that he did not refill
the bottles but alleged that his clean-up man had- pourea the liguor
from one bottle into another without his knowledg Licenseels tes-
timony was corroborated. hy the clean-up man who testifiedﬂthat,he :
had refilled the bottles; that he had seen the regular bartender do
the same thing, and LHGTGLOTE'dld not know it was wrong. The seized
liquor constitutes illicit alcoholic beverages. See Re Haney, Bul-
letin 804, ITtem 13. The defendant 2lso admitted that on two prior
occasions he had been warned by this Department about refilling.

. The defendant's mere possession was in viclation of

R. 8. '33:1-50. 4&s to K. 8. 33:1-78, he was gullty of the violation
of this section in that he is strictly,accountabl@ for the conduct
of the licensed premises. - Furthef, as master of the establishment,
he 1s responsible for tne acts of his GmplOJCLb,'erGSpeCthP of hls
personal fault. ©ee hHe Jucomsl,ﬁullrLLn 316, Item 8.

In the usual refill case a ten~day euSnphsidn of the license
has been imposed. In cases where there has been a pPlol warning a
Fifteen-day suspension of the license has been imposed. - See
Re Kalfus, Bulletin 437, Item 11l; He DeVita, Bulletin 438, Item 10.
In the instant case two warnings were giwven which ceru&ﬂnly aggra-
vate the 51cuatlon.

Accorad ngly, it Ls, on this 8th day of May, 1942,

ORDEHED, that Plenary Retail Consumption License C- 10
covering- pr9m1ses located at 107-9 Brunswick Avenue, Trenton, hﬂr@to~
-fore issued to Victor Trabb by'tnu Board of Commissioners.of the City
of Trenton, be and the same is hprcby suspended for a period. of
twenty (605 days, commencing at 2:00 A.i,, May 12, 1942, and con-
cluding at 2:00 A.M., June 1, 1942.

ALFRED ¥. DRISCOLL,
Comaissioner.
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8.

agawnst

~tion License C-7, issued by the

‘DISCIPLINARY 7POCEEDINGS:— FALSE STATEMENT: IN .LICENSE -APPLICATION
CONCEALING CRIMINAL RECORD - 10 DAYS! ‘SUSPENSION - SALE OF .
ALCOHOLIC BEVERAGES TO MINOR (FOURTEEN YEAR OLD:BOY) —;oO LA&S'
SU PBN%IO\ —-TOTAL. 40 DAYS, LESS 5 FOR GUILTY PLEA...

In the’ “Watter of: Cancellatlon )
and Disciplinary Proceedlngs o

FRBDERLCK DI ORIO,,"
. Longport ‘Boulevard and
. Bass ' Harbor,.
_Somers P01nt, Ne Joy .

- "CONCLUSIONS
- "AND ‘ORDER .

Holder of Plenary ‘Retail Constmp-

Common. Councll of  the Cltv~of o
Somers Point. o)

..._.......___.»-_.'...,..p....,.;;.._._.....‘._

C. Bruce Surran, Esq., Attorney for Daxendant-blcensee.‘“z”7
Richard E. SllOeran, Esg., Attorney for State Depavtment oi
- - Alconollc Beverago Control ‘ i

BY THE COJJISSIONFR

The delcndnnt holder of a plenacy retall consumptlon ll—
cense for a tavern in Somerg Point, pleads guilty to thp charges
thats. . ‘

(l) In his respec+1ve appllcqtlong for his 1938-9,: 1939-40,
1940~-1 and 1941-2 licenses, he concealed his crlanal
recora,lln v1olatlon of R. 8. 33:1- 25

(2) and (o) On lay lb, 1941 he sold an alcohollc buVurage
- to @ minor, in v1olatlon of R. 8.~ ué l 77 ‘and Rule 1 of
State Rbgulatlons 20. :

, The facts as to cnargg (l) are . thai the defen&ant ful ely
denled, in his license applications in quustlon, that he had ever -

- been conv1ctcd of a liquor offense or any crime whatsoever, when in

uct he had béen convicted, in 1931 for illegally selling liquor at
s home in ‘violation of the National Prohibition ﬁnforcempno Act,
1°1ned @150 00 and s;nt\ncod to thirty: daysT 1mprlsonmont

" Since <this PTOﬂlb]thﬂ offense was apparently Nluhout
aggravating circumstances, it-did. not, within the ‘rulings of the De-
partment, involve the element of moruL turpitude and hence does not

-peremptorllj dlsquallfy the defendant from being a licensee. Sece
"R, 5. 33:1-=25; Re Case 35l, Bulletin 433, Item 2, and cases there

clted; Re Case 566, Bulletin 445, Item 9.

However, this fact serves as no excuse for the defend-
antt!s failure to.reveal that conviction in his various applications.
An applicant 1is roqulred to disclose any and all convictions of.
crime .so that the issuing authority, even if there be no man ddLO”J
disqualification, may nevertheless properly determine whether, in
its sound discretion, the applicant should be viewed as personally
fit for a license. Oee He Blanker, Bulletin 254, Item 6.
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. Nor does the defendant taﬂe.mny beneflt by hl&VCl&lm that he”
did not believe his trouble in 1931 .actually’ constituted a conviction.
Q_temporal 0 moresy . For what reason does’ the defcnddhi‘thlnk he -was.
- fined $150.00 and spent thlrtj days in Jull T e

»ull disclosure by the defunaant in future applloatlons -
will enable the local issuing autaorltj to determine whether it w1ll‘*"
issue him a new llcense.

The fact ad to charges (2) and (3) are that the defendant
on May 15, 1941, sold a pint bottle of blackberry-wine' to: ‘Edward -
Fisher, a boy th@n fourteen years of age. Although the minor was
wearing long trousers at the time and told the defendant he was -
twenty one, it is umply clear that the defendant was not misled
since, according to the boy, the uufencant, on selling the- bottle,<r.f“
glibly remarked, "You look too good for twenty—on“ "; ' i

As to penalty: I note that this is %pparuntlj the deiend¢.rv<\
ant!s first conviction for violations as a licensee., For his failure
to reveal his 1931l criminal conv1ctlon, the defendantts license,
giving CGue weight to the fact that such conviction did not peremptor~ {
ily disqualify him, will be suspended for ten days. Howaver, for the
sale to the fourtecen-year old boy, his license will, in line with
the duservedly stern penaltics in past decisions involving such a

- young minor, be suspended for an additional thirty days. ©See
Re Zokas, Bulletin 446, Itean 10, and cases .there c1teu.q Five days
will be remitted from Lhc total suspension, leaving a net of thirty-
five days.

I trugt that “this w1l] convince -the defendant: of the error
of his ways. o o B

It 1s to be noted that affiliate proceedings were brought in
this case to cancel the defendantts license in ‘the event his -afore-
said 1931 ‘criminal conviction was deemed to involve moral turpltude
and hence disqualified him from obtaining his license. In view of
the above ruling that the conviction does not involve such element,
the cancellation prOCLLulngS are u;smlsogu,_

Accordingly, it is, on thlb 9th oay of way, 1942,

ORDERED, that Plbna N Ret111 Consumption License C- 7 here-- -
tofore issued to Frederick Di Orio by the Common Council of Lhe,City”
of Somers Point, for premises on Longport Boulevard and Bass Harbor,
Somers Point, be and the same is hereby suspended for a periou of
thirty-five (55) days commencing at 2:00 A, M. May 14, 1942, and.con=
cluding at 3 OO Ao . Junu 18, 1942. L

ALFRED E. DRISCOLL;
Comraissioner.
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9. LICENSEES - INDUCTION INLO MlLIWJRY SERVICL - TRzVSFEﬁ oF LICENSEV
' AND BUSINESS TO TRUSTEE FOR DURATION APPROVED - HEREIN OF APPLICA-
TION FOR LICENSE BY THE TRUSTEE.

‘May 12, 1942

‘Elmer Frledbauer, qu.,
Passalc, N. J.

My dear Mr. Friedbauer:

I have before me your . etter of May 5t h encLObLng dralt of .
proposed trust agreement betweem mmil Tabor and Casmer waor. _

No OplDlon is. expressed w1tq resoact 0 ta@ leldltj or 5ﬂf~
flClenCJ of 'the trust: agreement in so far as the rights of the
trugtee and the cestui que trust, inter sese, fe concernud

T

Since the agreement recites (1) the 1mm1nonce of the induc-
,tlon of “the.gestul ‘que trust -into military. SarV1ce, (2) that the
trustee will hold legal title. to the business -in'trust;:(3) that-
the trustee will have full contrel, custody and managcmcnt of the
business during the 1life of the trust (4) that the trustee will re-
convey: the corpus of ithe trust to: +ﬂe cestul. questrust upon the
latter's release from military-service, and (b) that. upon:death of :
the cestul gue trust, the trustee will transfer the gorpus of the
trust to'the estate of the. cestui gque trust,: I deem thc'agreement.
unobabctlonable in:so-far.as. tho aumlnlstratlon of tb ‘Alcohoelic Bev-
erag Law 1s conc rnud.~¢.; P TS iy Zﬂ_ﬁ Y UV?HW'A

You are onressly L&Ut oned however, Lhat in’ dny dppchq-
tion for license made by the trustpb, he must be designated as such,
viz., ‘"Casmer" Tabox, ‘trustee for Emil Tabor.™: All licenses issued to
tha trugtee shou]a likerSO bc 1ssucu to hlm as quch S

In adJﬂtlonj din any apn¢1caT¢on for lloenSC me de by thn
tru scee, the ‘iirtersest ‘of -the céstul que trust fust be disclosed by
appropriaté answer t¢ the question (presently #30) therein, which
asksi - ‘WHas-any individual, partnership, corporation or aSSOCLatlon,
other than the applicant, any interesty directly or indirectly, in
the license applied for or in the DUBln“SS to be conducted under said
license?: If s0, state names; addresses and ixtérest of such indi-
vicuals, partﬂprshlps, corporatlons or a”9001atﬂons" by answering
"Wes, Emil Tabor - prubeatly 1n U S, Army, to the extent 5et Lorth
in: tfust agrewment datbd : '“, bopy actacneu."-

: Wanlly, cop of +hp trust dgreemcpb mast bg attacheJ to eack
uppl;catlon for llcense. ; A , : ‘

' I tqke 1t Lnat you areaware thab since a trdnsfmr of ownor~-
shlp uf the licensed business from che ce%tul que trust to the - :
trustee will occur upon the execution of the trust agreement, it will
be nuceusary to. make application for transfer from .person ‘to person |,
as.in any other case. where transfer of thk OWﬂbehlp of the llcensed
bu31n ss occurs.“awz-‘.: LG LA P S SR \

Vory-truly_yours, -
ALFRED-E. DRISCULL,
Commissioner.
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10. . APPELLATE DECISIONS - WICHE v. HOBOKEN.

MARIA MICHE, Sy i
~ Appellant, )
Vs )  ON APPEAL |
| CONCLUSIONS ‘AND ORDER: "¢
BOARD OF COMMISSIONERS OF ) RSP
THE CITY OF HOBOKEN, :

John J Carlln, buq., Attorncy for ADlelant
- John J Fallong_Esq. by Janes &, Coolahan;,” Esq., Attorney
» . i for Defenuant

BY THE COMMISSIONER

R Appellaﬁt appeals from the revocatlon o€ k@r plcnary re—-
tall .consumption. : llcense issued for premlses at 93 WaShlngton L
Street Boboken, ,z; e e L L , ; ;

I The llcense was revoked on Aprll 21, 1945, after appellant
nereln had been fOLmd gulltv of charges~ulleg1ng thats. ST

”‘"( :) She did on or about, tnb 4th day of Apzll 1942
and divers other dates, allow, permit or ouffei.upon the
llcensed premlses, persons of i1l repute, contrary to and
in violation of Section 4, Regulations No. 20 of the De-

-i.purtment of- Alcohollc BbVAiage Control;

"(b) She dla on or about tng 4th day of. Apr»l 194¢
and divers othsr dates, violate the resolution and regu- B
lation of. the Board of Commissioners of the Clty of Hoboken
. passed December 17th, 1935, in that she did allow, permit
or suffer in and upon the licensed premlsos, women conver-—
;;@__satlonﬂllsts and other” persons “of i1l repute, and. that she
. ,did permit the asseuwbling of females in. th llncnsed prem_
51scs for the enticing of customers.” B . :

CoL It is of hlthflcal 1ptcrest to note tnat th~ resolutlon
passed on Dccembcr 17, 1935 forbids Mwonen convefsatloncllst"" and
~the assemollng of iemwl;s on licensed premlses for the enti 1ng of
customers in: the same manner as did an ordinance of the Cl 7. of ho~
boken, approved July 20, 1901. In his o¢pinion, sustalmlng the
constitutionality of that ordinance,: Justice Collins of our Supreme
court referred to it as "a regulatlon that we must concede is a wise
one, namely, the debarring of women from forming part of the allure-
- ments of - ernkln places.“ Hoboken V., Goodman (pup Lt 1902), 68
No J. L (717 - Sy : : L R . . o

e The ev1dencg in thls cas shows tnat on Aprll 4 1942, at

. R:30 P. M., two lieutenants. of the Hoboken Police saw ALna Nowicki.
seated at the bar of the licensed premises drinking with Isadore ..
celzer, also known as Jack Taylor. One of the lieutenants testified
that he thpn said to L]@ llccnsee. ' :
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Lij
Lo

“Thlo woman at tho 'ar 1s Known £ s as A married
woman with a chlld arid "it i's d-vislation of the .
A. B. C. for her to be mixing with men at_the:bar.

- and’ ds a.conversationalist for drinks; it is. up Lo
you to correct that, you should": take action and tﬂll
her get out f

N e Do

_Thereupon tne lncensee promloea the lluutenant that: sn wculd tell
Anna ‘Nowicki¥to keep out. of hor prMlseuo -

On the same day at 8:30 P. M., the lléutbnanto returnbd to
the licensed premises and found Mrs. Nowicki playing darts with the
same man. They gave the licensee another warning. At the hearing
ncre:my Anna Wowleki testified that she mét Selzer in the licensed
premises on the morning of. April 4th; that she again visited the li-
censed premises on April 5th &nd continued to go there until April
13th, when she, Selzer and another man, all apparently intoxicated,
were arrested on Washington Street, Hoboken, a short distance from
appellant's premises. Anna Nowicki further testified that she fre-
guented the licensed premises almost dally during the past year;
that she would drink beer if she bought it herself and would drink
whiskey if strange men, whom she met at the bar, bought it for her,
and that between April 5th and April 13th she drank with people she
didn't know, ©She also testified that, during the past year, two
women known as "Kitty" and "Dotty" would stay at the bar of the li-
censed premises until some one bought them a drink.

It is intimated in the testimony that Isador Selzer has a
criminal record but there is nothing to show that licensce or her
agents knew that he was a criminal or a person of ill repute. So far
as appears, Anna Nowicki, "Kltty" and "Dotty" were not criminals or
persons of ill ropute. The evidence is not sufficient to sustain the:
first charge. ' ‘

: I am satisfied from the evidence, however, that licensee per-
mlttea upon her premises "women conversationalists" within the mean-
ing of that term as used in the resolution and that she permitted

the assembling of females in the licensed premises for the enticing
of customers in violation of the resolution. The finding of gulilt as
to the scecond charge is affirmed.

As to penalty: Appellant produced five witnesses who testi-
fied that her premises were conducted in a respectable manner to the
best of their knowledge and belief. Appellant has no previous
record. It is conceded that the women referred to above received no
pay or commission on drinks sold. HNevertheless, respondent had the
power to revoke the license. R. S. 33:1-31(h). The penalty to be
imposed after a finding of guilt is within the sound discretion of
the issuing authority and will not be disturbed unless clearly un-
reascnable. On the evidence, I ¢annot say that respondent abused
its discretion in revoking the license. As a practical matter, I
realize that certain municipalities are faced with special problens.
Thus, revocation was affirmed in Bressler v. Conover, Bulletin 45,
Item 1, where it uUQC red that licensee had permitted gambling, and
also in Ginsberg v. Rockaway, Bulletin 100, Item 14, where it ap-
peared that licensee had sold during pthlbltcd hours. The City of
Hoboken is a water-front munL01pu11uy and if its Board of Commis-
sioners uniformly adopts a policy of revoking the licenses of thosg
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who permlt females to aseemb]e for the enticing of customers, thus
furnishing an additional alLurement for male patrons, I snall not -
disturb its: pollcy ‘ . , Lo

.FPor the reasons aforesamd, the aetlon of reapondent is
affirmed. sl

.. Accordingly, it is, on thlo loth day of May, 1942

ORDERED, that the petltlon ‘of appeal nereln bei ana the Same
1s hereby dlsmLssed L . oo

’f;\p{ £ .914&4' i/w@f/

T f‘ Comm1g31oner. Lo

New Jersey State Library



