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N otice o f Appeal.

N otice  o f Appeal
F iled .

New Jersey Supreme Court

A tto rn e y  o f above-nam ed p lain tiff.

S ir :

T ake notice th at defendant B lackm ore appeals 
from  the w hole o f the judgm ent entered in th is 
cause to the C ourt o f E r r o r s  and A p p ea ls .

D ated, M ay 23, 1916.

J. E d w a r d  B l a c k mo r e  a n d  W i l -
h e l m  B e r g ma h ,

Defendants.

Or a  v ia  M. B o k f ie l d ,

vs.

Plaintiff, A ction  at 
Law.

N otice o f
A p p ea l.

To W i l b u r  A . He i s l e y , 20

Y o u rs  resp ectfu lly ,

M. C A S E W E L L  H E IN E ,
A ttorn ey  fo r  D efendant Blackmore.

30

40



2

Grounds o f A p p e a l.

G rounds of Appeal.
F iled .

10

New Jersey Court of Errors and Appeals

Or a vi a  M. B o n f ie l d ,
Plain tiff-R espon den t,

vs.

J. E d w a r d  B l a c k mo r e ,
D efendant-A ppellant.

On A ppeal.

Grounds of 
A ppeal.

T he appellant states the fo llow in g grounds of 

41 ̂  a p p e a l:
1. T h a t the court refu sed  to dism iss the com-

p lain t on the ground th at it  fa iled  to state facts 
constituting a cause o f action.

2. T h a t the court refu sed  to gran t defendant 
B la ck m o re ’s m otion fo r  a non-suit.

3. T h at the court refu sed  to gran t defendant 
B la ck m o re ’s m otion to direct a  verd ict in favoi 
of defendant B lackm ore.

4. B ecause the court adm itted the follow ing 
questions over defendant B lack m o re ’s objection.

Q Y o u  have no specified person who had 
charge or who w as charged  w ith  the duty of 
operatin g th at elevator on th is day? (S. M., pp. 

2 and 3.)
Q B y  reason o f w hat the hoy said  to you, did

you  do anything? (S . M., 17.)
Q D id  you  see any notice there, upon which 

w ere the w ords as fo llo w s : i i P erson s rid in g on
40
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Grounds o f A ppeal.

this elevator do so at th eir own r is k ? ”  (S. M.,
23 and 24.)

Q T r y  to g iv e  us yo u r best recollection as to 
how freq u en tly  you find you can see people com -
ing up on th is e levato r; I  mean w hether you had 
seen them  carried  up e v e ry  day, fo r  a year, or a l-
most ev ery  day, e v e ry  w eek or e v e ry  month, o r 10 
how often. (S. M., 56.)

Q AVhen you got to the elevator shaft, can you 
tell us w hether or not at th at tim e the door o f the 
shaft w as open or closed? (S. M., 59.)

Q W h at w ould you sa y  the condition o f ligh t 
was, briefly, im m ediately around th is e levator 
shaft, and the condition o f ligh t around the 
A cad em y street entrance o f the store, at the tim e 
that you called here a  w eek or ten d ays a fte r  this 
accident? (S . M., 73.)

20
 ̂ B ecause the court refu sed  to strike out the 

follow in g answ er to the a fo resaid  question: “ The 
im pression o f  m y m ind at the tim e and other 
times that the store has been exceedin gly  dark 
for a public business p la ce .”  (S . M., 73 and 74.)

6. B ecause the court adm itted in evidence a 
certain ordinance o f the C ity  o f N ew ark. (S. M., 
pages 5 to 13, and 35.)

7. B ecause that court adm itted in evidence 
certain a lleged  rules or regulations to the build- ° °  
ing departm ent o f the C ity  o f N ew ark. (P ages
5 to 13, and 35.)

R e sp e ctfu lly  yours,

M. C A S E W E L L  H E IN E ,
A tto rn ey  fo r  A p p ella n t Blachm ore.

40
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Sum m ons.

Sum m ons.

T h e  S t a t e  o f  Ne w  J e r s e y  t o  J. E dw a r d  B l a c k - 
mor e  a n d  W i l h e l m  B e r g ma n  :

Y o u  are summoned to answ er the an- 
10 [l . s.] nexed com plaint o f O ra via  M. Bonfield,

in  an action at la w  in  the Suprem e Court. 
A n d  take notice th at unless you  file yo u r answer 
to said  com plaint w ith  the C lerk  o f the Suprem e 
C ourt, a t T renton, w ith in  tw en ty  d ays after 
service upon you o f  th is w rit, and the annexed 
com plaint, the p la in tiff m ay proceed in the suit 
and judgm ent m ay be entered aga in st you.

W itn ess, W m . S. Gum m ere, C h ief Justice  of the 
Suprem e C ourt, a t T renton, th is twenty-second 

2 q  d a y  o f June, nineteen hundred and fifteen.

W M . C. G E B H A R D T ,
Clerk.

<  W i l b u r  A . H e i s l e y ,
A ttorn ey.
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Com plaint.

C om plain t.

New Jersey Supreme Court
Ora via  M. B o n f ie l d ,

P la in tiff, 

vs.

J. E d w a r d  B l a c k mo r e  a nd  W i l -
h e l m  B e r g ma n ,

D efendants.

The p la in tiff who resides at 261 P rin ce  street, 
in the C ity  o f N ew ark, N. J ., com plains o f  the 2q  
defendants as fo llo w s:

1. T h a t on the tw enty-seventh d a y  o f October, 
nineteen hundred and fourteen, the said  de-
fendants w ere in possession o f a certain  building, 
known as No. 60 A cad em y street, and also known 
as the B lackm ar building, in  said  city , and in 
which said  b uild in g there w as located an elevator 
which w as used b y  the said defendants fo r  the 
purpose o f tran sp o rtin g  persons from  the ground 
floor to the upper floors o f said  building, and 30 
which said elevator w as in charge of, and w as 
being operated and conducted b y  an em ployee o f 
the said  defen dan ts; that on the said  day, the 
said p la in tiff, being la w fu lly  in and upon said  
prem ises, and desirous o f being taken to an up-
per floor thereof, w as directed b y  said  em ployee 
to enter the said  elevator, and th at the said  em-
ployee opened the door o f the sh aft in which 
said elevator w as located, and directed and in-
vited said p la in tiff to en ter; that the sh aft in 40
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Com plaint.

w hich said  elevator w as operated, w as so located 
th at it  m ade it  im possible fo r  the p la in tiff to 
observe the fact, when the said  em ployee opened 
said  door, th at the elevator w as not located in 
said sh aft so that the said  p la in tiff could w ith 
sa fe ty  step from  the floor upon w hich he w as

10 standing, into said  elevator, but th at on the 
con trary, the said  p la in tiff, w ithout negligence, 
and in the b e lie f th at the said  elevator w as in a 
proper position  and location, w hich it w as not, 
fo r  him  to step upon when so in vited  b y  the said 
em ployee, did a v a il h im self o f said  in vitation  and 
direction o f said  em ployee, and re ly in g  thereon, 
stepped fo rw a rd  through the door so opened by 
said  em ployee, and fe ll a long distance into the 
basem ent or cellar o f said  building, w hereby he 
received serious in ju ries, including a dislocation 

® of his shoulder, in ju ries across his breast and 
other portions o f his body and from  w hich said 
in ju ries he is still su fferin g ; that he w as obliged 
to la y  out la rg e  sums o f m oney fo r  physicians 
in his attendance and m edicines and appliances 
to be used in his recovery, and th at he w as pre-
vented fo r  several m onths from  pursuin g his 
usual occupation, and th ereby lost la rg e  sums 
o f m oney which he otherw ise w ould have earned.

30 2. T h at on the tw enty-seventh  d a y  o f October,
nineteen hundred and fourteen, the said de-
fendant, J . E d w a rd  B lackm ore, w as in possession 
o f a certain  building known as No. 60 Academ y 
S treet, and also known as the B lackm ar build-
ing, in said  city, and in which said building there 
w as located an elevator w hich w as used by the 
said  defendant fo r  the purpose of transporting 
persons from  the ground floor to the upper floors 
o f said building, and which said  elevator w as in 
ch arge of, and w as being operated and conducted

40
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Com plaint.

b y an em ployee o f the said  defen dan ts; that on 
the said  day, the said p la in tiff, being la w fu lly  in 
and upon said prem ises, and desirous o f being 
taken to an upper floor thereof, w as directed b y  
said em ployee to enter the said elevator, and that 
the said em ployee opened the door o f the sh aft 
in which said  elevator w as located, and directed 
and in vited  the said p la in tiff to en ter; that the 
shaft in which said elevator w as operated, w as so 
located th at it m ade it im possible fo r  the p la in tiff 
to observe the fact, when the said  em ployee 
opened said door, that the e levator w as not 
located in said  sh aft so that the said  p la in tiff 
could w ith  sa fe ty  step from  the floor upon w hich 
he w as standing, into said  elevator, but th at on 
the con trary , the said  p la in tiff,' w ithout n eg li-
gence, and in the b elief that the said  elevator w as 
in a proper position and location, w hich it  w as 
not, fo r  him  to step upon when so in vited  b y  the 
said em ployee, did a va il h im self o f said  in vitation  
and direction  o f said em ployee and re ly in g  there-
on, stepped fo rw a rd  through the door so opened 
by said em ployee, and fe ll a long distance into 
the basem ent or cellar o f said  building, w hereby 
he received serious in juries, including a disloca-
tion o f his shoulder, in ju ries across his breast, 
and other portions o f his body, and from  w hich 
said in ju ries he is  still su fferin g ; th at he w as 
obliged to la y  out la rg e  sums o f m oney fo r  p h y-
sicians in his attendance, and m edicines and ap -
pliances to be used in his recovery, and that 
he w as prevented fo r  severa l m onths from  p u r-
suing his usual occupation, and th ereb y lost la rg e  
sums of m oney w hich he otherw ise w ould have 
earned.

3. T h at on the tw enty-seventh  d ay  o f October, 
nineteen hundred and fourteen, the said  de-

10

2Q
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C om plaint.

fen d an t, W ilh e lm  B erg m a n , w a s  in  possession  of 
a certa in  b u ild in g  know n as No. 60 A cad em y 
street, an d  also  know n as th e  B la ck m a r build-
in g, in  sa id  c ity , and in  w h ich  sa id  b u ild in g  there 
w a s lo cated  an e le v a to r  w h ich  w a s  u sed  b y  the 
sa id  d efen d an t fo r  the p u rp o se o f tran sp ortin g  

10 p erson s fro m  th e gro u n d  floor to the u p p er floors 
o f sa id  bu ild in g, and w hich  sa id  e le v a to r w as in 
ch arge  of, and w a s b e in g  o p erated  and conducted 
b y  an em ployee o f the sa id  d e fe n d a n t, th a t on the 
sa id  d a y , th e  sa id  p la in tiff, b e in g  la w fu lly  in and 
upon sa id  prem ises, and d esiro u s o f b ein g  taken 
to an u p p er floor th ere o f, w a s d irected  b y  said 
em ployee to  en ter the sa id  e le v a to r, and th at the 
said  em ployee opened th e door o f the sh aft in 
w hich said  e le v a to r  w a s located , and d irected  and 
in v ited  the sa id  p la in tiff  to  e n te r; th at the shaft 

20 in  w h ich  said  e le v a to r  w a s  op erated , w as so 
lo ca te d  th a t it  m ade it im p ossib le  fo r  the p la in tiff 
to ob serve the fa c t, w hen th e sa id  em ployee 
opened sa id  door, th a t the e le v a to r  w as not 
lo cated  in  sa id  sh a ft so th at the said  p la in tiff 
cou ld  w ith  s a fe ty  step  fro m  the floor upon w hich 
he w a s stan d in g, into sa id  e le v a to r, but th at on 
the co n tra ry , the sa id  p la in tiff, w ith ou t n egli-
gence, and in  the b e lie f th a t the said  elevator was 
in a p ro p er p osition  and location , w hich  it  w as 

30 not, fo r  him  to step  upon w hen so in v ited  b y  the 
sa id  em ployee, d id  a v a il h im se lf o f sa id  in v ita-
tion  and d irection  o f sa id  em ployee, and relying 
thereon, stepped fo rw a rd  th ro u gh  the door so 
opened b y  sa id  em ployee* and fe ll a lo n g  distance 
into  the basem ent or ce lla r  o f sa id  building, 
w h e reb y  he rece ived  serio u s in ju rie s , including a 
d islocation  o f h is shoulder, in ju r ie s  across his 
b re a st, and oth er p ortion s o f h is body, and from  
w hich  sa id  in ju rie s  he is  s till su ffe r in g ; th at he

40
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Com plaint.

w as obliged to la y  out la rg e  sums o f m oney fo r  
physicians in his attendance, and m edicines and 
appliances to be used in his recovery, and th at he 
w as prevented fo r  several m onths from  p ursu in g 
his usual occupation and th ereby lo st la rg e  sums 
of m oney w hich he otherw ise w ould h ave earned.

4. F o r  dam ages so as a fo resa id  received  in  10 
each o f said  several counts o f this com plaint, the 
p la in tiff dem ands two thousand dollars ($2,000) 
dam ages.

W I L B U R  A . H E I S L E Y , 
A tto rn ey  o f P la in tiff.

20

SO

40
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A nsw er.

A nsw er.
F ile d  J u ly  10, 1915.

D efendant, J. E d w a rd  B lackm ore, who resides 
• in  the C ity  o f N ew ark, C oun ty o f E ssex, State 

10  o f N ew  J erse y , says th a t:

F ir s t  D efense. H e denies each and every  al-
legation  contained in the com plaint filed herein.

Second D efense. P la in tiff  contributed to the 
accident alleged in the said  com plaint b y  his own 

negligence.

T h ird  D efense. P la in tiff, at the tim e of the 
alleged accident, w as upon the prem ises of de-
fendant, J. E d w a rd  B lackm ore, w ithout any invi-
tation, exp ress or im plied, from  this defendant, 
and w ithout color o f rig h t or title , and at the 
tim e of the said  a lleged  accident, w as a mere 
tresp asser upon the said  prem ises.

M. C A S E W E L L  H E IN E , 
A tto rn ey  fo r  Defendant.

SO

40
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Am endm ent to Com plaint.

A m endm ent M ade to  th e  C om pla in t, v iz ., 
by Adding th e  Fo llow ing C ounts .

T h at on the tw enty-seventh d a y  o f October, 
nineteen hundred and fourteen, the said J. E d -
w ard B lackm ore, being then the owner o f said  iQ 
building and o f said elevator described in the 
foregoin g  com plaint, fa iled  and neglected to have 
said elevator in charge o f a com petent operator 
of reliable and industrious habits, not less than 
eighteen y e a rs  o f age, w ith  at least one w e e k ’s 
experience in running an elevator u n d er the in-
spection o f a com petent person, as required b y  
the regulation s th eretofore adopted and then in 
force, m ade b y  the Superintendent o f B u ild in gs 
of said  city , pursuant to the ordinance o f said  
city, du ly  ordained b y  the M ayor and Common 
Council o f said city, read in g  and p rescrib in g  as 
fo llo w s :

‘ ‘ T h at the Superintendent o f B u ild in gs shall 
cause an inspection o f e levators c a rry in g  passen-
gers or em ployees, to be m ade at least once ev ery  
six m onths, and shall m ake regulation s fo r  the 
construction, installation , a lteratio n  and opera-
tion o f such elevators, and shall also m ake regu -
lations fo r  the in stallation , a lteration  and opera- o q  
tion o f fre ig h t elevators, w ith  a v iew  to sa fe ty , 
and shall also prescribe suitable qualifications 
for persons who are p laced in  ch arge o f the run-
ning o f p assen ger or fre ig h t elevators. No p e r-
son or em ployee shall perm it an y person to be 
in charge o f running an y  p assen ger elevator who 
does not possess the qualifications prescribed  
th ere fo r.”

4-0
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A nsw er o f D efendant Blachm ore to Am endm ent.

P la in tiff  avers th at b y  reason  o f the neglect of 
the said  defendant, to observe said  regulation 
and said  ordinance, the p la in tiff w as caused to 
fa ll  into the said elevator sh aft and receive the 
in ju ries set fo rth  in  the preced ing counts.

W IL B U R  A . H E I S L E Y ,
10 A tto rn ey  of P la intiff.

Defendant Blackmore’s Answer to Plain-
tiff’s Amendment to Complaint.

F iled .

N E W  J E R S E Y  S U P R E M E  C O U R T .

D efen dan t B lackm ore sa y s:

1. H e denies each and e v e ry  allegation  con-
tained in the am endm ent to the com plaint herein.

2. T h e said  am endm ent does not contain facts 
sufficient to constitute negligence.

M. C A S E W E L L  H E IN E ,
A tto rn ey  fo r  D efendant Blachmore.

30
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Ansiver o f D efendant Bergm an to Am endm ent.

A nsw er of D efendant Bergm an to  
A m endm ent.

F iled .

N E W  J E R S E Y  S U P R E M E  C O U R T
1 C

The defendant, W ilhelm  B ergm an, an sw erin g 
separately  the am endm ent to the com plaint, s a y s :

B T h is defendant has no know ledge or in fo r-
mation sufficient to form  a belief, as to an y act or 
failure or neglect o f the defendant B lackm ore, re -
ferred to in said  am endm ent or as to the p la im  
t i f f ’s in ju ry  or the cause thereof, re ferred  to in 
said amendment.

2. T h is defendant denies that an y  regulation s 
were adopted b y  the Superintendent o f B u ild in gs 20 
of said c ity  containing the requirem ents recited
in said am endm ent.

3. T h is defendant denies that there is an y 
valid ordinance o f said  c ity  o f  the tenor set out 
in said am endm ent.

4. T h is defendant objects th at nothing con-
tained in said am endm ent ch arges this defendant 
with an y d u ty  or liab ility .

G U IL D  & M A R T IN , 30

A tto rn ey s o f D efendant,
W ilhelm  Bergm an.

Service o f copy o f w ithin  answ er is acknow l-
edged this 12th d a y  o f M ay, 1916.

W IL B U R  A . H E I S L E Y ,
A tto rn ey  o f P la in tiff.

R e p ly  F ile d  J u ly  22, 1915.

40
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J . Edw ard Blackm ore, direct.

N E W  J E R S E Y  S U P R E M E  C O U R T .

Ora vi a  M. B o n f ie l d ,

VS.

J. E d w a r d  B l a c k mo r e  a n d  W i l -
h e l m  B e r g ma n .

T ra n scrip t o f sten o g ra p h er’s notes taken in 
the above case b efore Hon. W illa rd  W . Cutler, 
Jud ge, and a ju ry , on T u esd ay, M ay 16, 1916, at 
N ew ark, N. J.

W ilb u r A . H eisley, E sq ., fo r  p lain titf.

M essrs. Guild & M artin , b y  J. H. T h ayer M ar-
tin, Esq., fo r  defendant B lackniore, and M. Case- 
w ell H eine, E sq ., fo r  defendant B ergm an.

J u r y  im panelled and sworn.

M r. H e isley  opened fo r  p lain titf.

M r. H eine opened fo r  defendants.

J. E D W A R D  B L A C K M O R E , sw orn in behalf of 
p lain tiff.

D irect exam ination  b y  M r. H eisley.

Q M r. B lackm ore, h ave you  w ith  you today 
30 any  license to run the elevator in the building 

which is in volved  in th is case?

Mr. H eine. I  object to th at as imm aterial 
under the pleadings. T h ere is no pleaded 
fa ct that an y license is n ecessary  in this 
State . I  object on the ground it is incom-
petent, im m aterial and irre lev an t under the 
p leadings as no ordinance is  pleaded.

T he Court. I  sustain  the objection.

.4 0
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J. Edw ard Blachm ore, cross.

Counsel fo r  the p la in tiff objects to th is ru l-
in g o f the Court.

O bjection noted as ground o f appeal.

Q Y o u  recollect the d a y  o f this happening, 
you recollect the tim e o f the happening? A  
Y es, sir.

Q D id  you have an y  one in charge o f th at 10 
elevator th at d ay? A  I  never have an ybod y in 
charge at an y tim e p a rticu la rly  in charge o f the 
elevator exceptin g th ey w ere an em ployee that 
w as w orkin g  fo r  me and knew  how to run it  and 
then th ey  used it.

Q A n y  o f yo u r em ployees used it?  A  Y es.
Q Y o u  h ave no specified person who had the 

charge or who w as charged  w ith  the d u ty  o f 
operating that e levator on this day?

M r. H eine. I  object to th at on the ground 20 
it is im m aterial, irre lev an t and incom petent 
and not p leaded as an act o f negligence in 
the com plaint.

T h e Court. I  w ill a llow  the question.

Counsel fo r  defendant objects to this 
ru lin g  o f the Court.

O bjection noted as ground o f appeal.

M r. H eine. Can it be understood th at 
when counsel fo r  one defendant m akes an 
objection it w ill a p p ly  to counsel fo r  both 
defendants ?

T h e Court. Y es, th at is understood.

Q (Q uestion read.) A  No, I  have nobody.

Cross exam ination  b y  M r. H eine.

Q Y o u  own that building, M r. B lackm ore? A  
Yes, sir.

Q H ow  m any floors has it?  A  S ix  and a 
basement.

40
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A lice  M cCarron, direct.

Q H ow  m an y o f those floors are used b y  you 

in your b u sin ess!

M r. H eisley. I  object as not cross examin-
ation. I  have called th is m an at m y own risk 
and I  subm it, i f  yo u r H onor thinks he should 
be allow ed to ask these questions, he should 

10 m ake him  his own w itness and not get some-
th in g in  fo r  the purpose o f non-suiting me. 

The Court. I  think that is right.

M r. H eisley. I  w ant to produce out of 
order the custodian o f the records of the 
C ity  H ospital.

A L I C E  M cC A R R O N , sw orn in beh alf of plain-

tiff.

D irect exam ination  b y  M r. H eisley.
O Q

Q M iss M cC arron , w h at position  do you hold 
in connection w ith  the C ity  H o sp ita l o f this c ity ! 
A  H istorian .

Q I  believe there is a record kep t there show-
in g  the h isto ry  of each case w hich is brought to 
the hospital, is th at r ig h t!  A  T h a t is  right.

Q W ill you  turn  to the record  o f O ravia  M. 
Bonfield. H ave you  found such a case! A  

Y e s .
3;0 Q O nly read that portion  which w e spoke of 

th is m orning. A  W a rd  4; nam e, O ravia  Bon-
field; address, 261 P rin ce  stree t; adm itted Oc-
tober 27, 1914; d iagnosis, dislocated shoulder; 
com plications, d actylitis, m e litis ; attending house 
physician , D r. V a n  N etta ; age, fo rty-five; occu-
pation, m in ister; n ation ality, W est In dian ; dis-
charged, N ovem ber 3, 1914; result, im proved; at-
tending surgeon D r. H a u sslin g; fe ll down ele-
v a to r  shaft. P resen t h is to ry ; has dislocation of
righ t shoulder dressed in  receivin g room ; left 

40  °
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shoulder f a ir ly  m oveable an d  outer end o f c la v -
icle seem s lo w e r; no p a in ; p a in  in  chest, p a in  in  
righ t th igh , w hich  he m oves fre e ly . F a m ily  h is-
to ry  in a ctiv e  as to chron ic d iseases, tub ercu losis, 
rheum atism , gou t or lues. P re v io u s  h is to r y ;  
childhood, docs not rem em ber a n y  d isea ses; 
m inor h isto ry , has su ffere d  w ith  d iab etes fo r  10 
y e a rs ; tre a te d  a t N ew ark  C ity  H o sp ita l fo r  sam e 
two y e a rs  ago. N o other m inor d iseases outside 
of freq u en t colds.

M r. H eisley . W e  o ffe r  th a t in evidence.
Y o u  do not req u ire  th a t to  be le ft?

M r. H ein e. No.

O R A  V I A  M. B O N F I E L D , p la in tiff, sw orn  in  his 
own b eh alf.

'  .  .  2 0  
M r. H eisley . I  w o u ld  lik e  to h a ve  M r.

B onfield  step  outside fo r  one m inute.

W I L L I A M  P . O ’R O U R K E , sw orn  in l)e h a lf o f 
p la in tiff.

D irect exam ination  b y  M r. H eisley .

M r. H eisley . P re lim in a ry  to a sk in g  M r.
0  ’R o u rk e  som e questions, I  w a n t to  read  th e 
ordinance and then show  *the reg u la tio n s 
adopted b y  the su perin ten d en t o f b u ild in gs.

M r. M artin . Y o u  now  m ake a fo rm a l o f-
fe r  o f th at ordinance. I  w an t to o b ject on 
the gro u n d  th ere  is n ’t  a n y  a u th o rity  in  the 
C ity  o f N ew a rk  to ad opt th is  p a rtic u la r  o rd i-
n an ce; I  m ean th is p a rtic u la r  one th a t is  
re fe rre d  to in  th is case.

T h e  C ou rt. In  o th er w o rd s, yo u  m ean the 
c ity  a u th o rities  h a ve  no a u th o rity  u n d er the 
law s to  ad opt an  ordinance o f th is ch a ra cter. 40
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I  suppose it  m ay go in  subject to your objec-
tion.

M r. H eisley. I  am  read in g from  the re-
v ised  volum e entitled, “ R evised  ordinances 
o f the C ity  of N ew ark, 19 13 ,”  at page 244 
and 245, section 229, w hich says, “ The sup- 

10 erintendent o f buildings shall cause an in-
spection o f e levators ca rry in g  passengers or 
em ployees to be m ade at least once every 
six  m onths, and shall m ake regulations for 
the inspection, in stallation , a lteration  and 
operation  of such elevators, and shall also 
m ake regulation s fo r  the installation , a ltera-
tion and operation  of fre ig h t elevators with 
a v iew  to s a fe ty ; and shall also prescribe 
suitable qualifications fo r  persons who are 
placed in charge o f the running of freight 

LQ or passen ger fre ig h t elevators. The regu-
lations shall require an y  rep airs  shown nec-
e ssa ry  to an y such passen ger or em ployee’s 
e levators to be m ade w ithout d elay by the 
owner or lessee.

Mr. H eisley. The fo llo w in g  paragraph 
has no bearing.

Mr. M artin. R ead  that, too.

M r. H eisley. “ In  case defects are found 
SO to exist which endanger life  or limb by the

continued use of said  elevator, then upon 
notice from  the D epartm ent o f Buildings, 
the use of such elevator shall be, and it shall 
not again  be used until a certificate shall be 
first obtained from  said  departm ent that 
said  elevator has been m ade s a fe .”

T h is is  the p a rticu la r p a rt  of the ordi-
nance w hich I  desire to re fe r  t o :

“ No person shall em ploy or perm it any 
person to be in ch arge o f running any pas-40
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senger elevator who does not possess the 
qualifications prescribed  therefor.

“ E v e r y  fre ig h t elevator or l if t  shall have 
a notice posted conspicuously thereon as 
fo llo w s: ‘ P erson s rid in g  on th is elevator do
so at their own r is k .’

“ B e fo re  an y elevator, escalator, or low er- JO  

ator, is erected in an y build ing in the C ity  
o f N ew ark, a perm it shall be obtained from  
the D epartm ent o f B uld in gs, fo r  which a 
fee  o f $2 shall be p a id .”

Q W h a t official position, M r. O ’R ourke, do 
you hold in the C ity  o f N ew ark? A  I  am 
superintendent o f buildings o f the C ity  o f N ew -
ark.

Q A n d  as such superintendent o f buildings 
have you  m ade regulation s fo r  the elevators in 20 
this c ity  and specified the qualifications to be 
possessed b y  those who operate them ? A  Y es, 
s ir; we have m ade a gen eral set o f regulations.

Q I  show you a printed paper, entitled “ R e g -
ulations fo r  the construction, operation and in -
spection o f e le v a to rs ,”  and ask you w h at th at 
is? A  Those are the regulation s w hich h ave 
been adopted b y  the departm ent fo r  the con-
struction and operation and inspection o f ele-
vators. >'o

Q A n d  w ere they in force  and effect d u rin g 
the entire m onth o f October, 1914? A  Y e s, s ir ; 
they h ave been in force since about 1911.

M r. H eisley. I  o ffer it  in  evidence.

M r. M artin. I  object on the ground a l-
read y  stated  w ith  referen ce to the ord i-
nance and on the fu rth e r ground th at there 
is not an y evidence o f an y form al adoption 
or prom ulgation  o f these a lleged  regulations,

40
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there is n ’t in  evidence as y e t how the regula-
tions w ere adopted, w hether th ey w ere made 
m an ifest to anybody at all. T he superin-
tendent sim ply says there are regulations 
to be m ade but not th at he m ade m anifest. 
T h ere w as no prom ulgation of those regula-

10  tions.
W itness. I  did m ake those regulations.

Q A s  superintendent o f buildings'? A  Yes, 

sir.
Q T hese regulation s are printed, as you 

know? A  Y e s, sir.
Q W ere  they given to anybody who came to 

the office and applied  fo r  a cop y o f the rules 
and regulation s? A  T h ey  are on file and any-

one can have them.
20 Q P eople who cam e to take out licenses or 

talked about in sta llin g  elevators, w ould they 
be handed one o f these? A  Y e s , sir.

Q Is  that the w a y  you  w ould prom ulgate 
them ? A  Y e s, s ir ;  th at is the method.

Q Y o u  d id n ’t ad vertise  them  in the Evening  
New s or Star E a g le f  A  T he whole building 
ordinance w as ad vertised  before i t '  is put on 

the books.

30 B y  M r. H eine.

Q Y o u  m ean b y  that the b uild in g code? A  
The w hole build ing code.

Q So you  m ade this ordinance in pursuance 
o f the build ing code and not in pursuance of 
this ordinance, No. 229? A  I  understand 229 
is a portion  o f the b uild in g code.

Q Is  th at w hat you  m ade yo u r ordinance 
from ? A  I  prom ulgated or published those 
regulation s pursuant to the building code.

40
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Q T he build ing code is a d ifferen t prop osi-
tion from  this p a rticu la r ordinance here, is n ’t 
it? A  I  d o n ’t understand so. I  understand 
they are the same.

Q T h ey  are d ifferen t ph raseology? A  No, 
s ir ; the p h raseology is  the same. The num bers 
of sections are s lig h tly  different. 10

Q W hen you m ade those prin ted  regulations 
there w ere elevators in operation in  N ew ark, 
w e re n ’t there? A  Y e s, sir.

Q Y o u  keep those printed blanks at the 
C ity  H all?  A  Y e s, sir.

Q D id you g ive  an y of those to the owners 
of e levators who w ere then running and op erat-
ing elevators? A  N ot to m y know ledge.

Q Those th at m ight happen to come in? A  
Y es. 20

Q D id you  ever file a copy o f these reg u la-
tions w ith  the C ity  C lerk  or an y other official 
of the C ity  o f N ew ark? A  T h e y  are filed w ith  
the C ity  Clerk.

Q A r e  you  sure? A  I  am  not absolutely 
sure, but there is a ru lin g  w e m ust file e v e ry -
thing w ith  the borough o f m unicipal record, C ity  
H all, and I  have no doubt th ey  h ave been filed 
along w ith  ev eryth in g  else.

Q W ould  you be surprised  to learn  that th at 30 
bureau says th ere is no such docum ent on file?
A  I  w ould be surprised .

Q Y o u  have no definite recollection o f ever 
filing them w ith  an y such departm ent, have you?
A  No, I  h a v e n ’t an y personal definite recollec-
tion o f that.

Q Is  there in yo u r office a cop y  o f those 
regulations signed b y  you? A  W ell, I  p re-
sume so; I  am  not sure o f that. W hen gettin g  
those out I  w rite  them  out, m ake interlineations, 40
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corrections and so forth , and then I  have them 
printed.

Q T he build ing code w as adopted in 1911? 
A  T he la st bill o f 1910. I t  w as published in 
1911.

Q Som e two y e ars  before this book o f ordi- 
10 nances? A  T h is is a recent revision, a revision 

o f the ordinances o f the city.

Q T h is paper w as p rep ared  in 1910 or 1911, 
w as it ? A  1911.

B y  M r. H eisley.

Q W a s it under this sam e ordinance authoriz-
in g  you to prescribe ru les and regulations? A  
Y e s, sir.

Q I  w ant to see w hether there is any question 
20 in yo u r mind about yo u r h avin g  an y  w ritten  

copy o f these regulations. Do you  recollect ? I  
am  speaking about some tim e ago and m y asking 
you  about that and yo u r sa y in g  you had none 
but these w ere the only ones you had? A  Yes, 
those printed form s are the only ones you saw.

Q B ecause som ebody m ight com pel you to 
show that w ithout a w ritten  copy? A  There 
w as a question w hether there w as a  signed 
copy or w hether there w as a w ritten  copy.

B y  M r. H eine.

Q O fficially signed? A  I  do not recall any 
officially signed copy.

M r. H eisley. I  o ffer it  in evidence.

T he Court. Do I  understand the point 
that counsel is ra is in g  is that this regulation 
w as m ade p rio r to the copy o f the ordi-
nance ?

M r. M artin. T h at is one o f the objections.40
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T he Court. I  w ill adm it it subject to yo u r 
p riv ileg e  to m ove to strike it out.

M r. H eine. D oes th at cover the question 
o f prom ulgation?

T he Court. Y e s , both o f .them. T h ere 
m ay be a question ra ised  w hether or not 
th ey  w ere filed w ith  the D ep artm ent of 
R ecords.

P a p er m arked E x h ib it P. 1.

Cross exam ination  b y  M r. M artin.

Q D id  you ever g iv e  an y notice to either o f 
the defendants in this case that you  considered 
the elevator in M r. B la ck m o re ’s building objec-
tionable in an y  w a y  under the ordinance or 
under these regulation s ?

M r. H eine. I  object as im m aterial and 
not cross exam ination. H e w a s n ’t obliged 
to g iv e  them  an y notice. T h ey  w ere obliged 
to conform  to his regulations.

T h e Court. I  am go in g  to allow  the ques-
tion subject to yo u r objection. I  w ill allow  
it on th is th eo ry: suppose it ap pears it  w as 
not a form er prom ulgation  and he had an 
actual notice o f the p assage o f the ord i-
nance; I  do not think the question o f p ro -
m ulgation  w ould have an ythin g to do w ith  it.

Q (Q uestion repeated.) A  N ot to m y know -
ledge.

Q Y o u  have detectives under you? A  Y e s, 
sir.

Q Do th ey  v is it  the buildings? A  Y e s, 
they do.

Q L e t me ask you. D u rin g  the la st three or 
four y e a rs  h ave you  a lw ays m aintained a public

10

20

30

40
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office in the C ity  H a ll here in N ew ark  where 
these p apers could be obtained?

Mr. H eine. I  object to th at as  irrelevan t 
and incom petent.

A  Y e s, sir.
Q H ow  long have you  been superintendent 

o f buildings? A  Som ething over eight years.

O R A V I A  M. B O N F IE L D , p la in tiff, recalled in 
his own behalf.

D irect exam ination  b y  M r. H eisley.

Q M r. Bonfield, you are the p la in tiff in this 
suit? A  Y e s, sir.

Q W h ere do you  liv e?  A  A t  present 144 
L iv in gsto n  street.

20 Q In  this city? A  Y e s, sir.

Q A r e  you  a single m an or m arried? A  
Single.

Q W h at is your occupation? A  Clergym an. 

Q O f w hat denom ination? A  Presbyterian . 

Q H ow  long have you  been a P resbyterian  
clergym an ? A  Since the beginning o f this cen-
tu ry. I  grad u ated  from  Lincoln  U n iversity  on 
the 1st of Decem ber, 1901.

SO Q W h e re 4 is L in coln  U n iv ersity ?  A  Penn-
sylvan ia.

Q P h ilad elp h ia  ? A  A  little  w a y  out o f Phil-
adelphia in P e n n sylva n ia ; C hester county, Penn-
sylvania.

Q In  1914 w ere you  assigned to an y church 
or p arish  or diocese here in N ew ark? A  Yes, 
I  am doing the m ission w o rk  in connection with 
R ev. Stubblebine.

Q W h ere is his church located? A  Corner 
o f C harlton  and Spru ce streets.40
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Q H ow  1-ong have yon been w ith  Stubble- 
bine ? A  I t  w ill be eight ye ars  this month.

Q H e has a w hite church there? A  Y e s, and 
this w ork  is carried  on in the sam e building.

Q Y o u  have charge o f th at? A  The colored 
work, yes.

Q U nder Mr. Stubblebine? A  Y es.

Q W h a t w as your com pensation to be in 1914 
fo r the w ork which you  did or w ere to do in that 
capacity? A  I t  w as about $600, the m ission 
work, and w h at I  m ade otherw ise in lecturing.

Q D id  you  lecture at tim es? A  Y es.

Q On w hat subjects? A  On d ifferen t topics, 
illu strated  lectures. Som etim es the L ife  o f 
C hrist, som etim es a lecture on the p rogress o f 
the negro.

Q W ou ld  you  go about the country? A  
Yes.

Q W a s th at rem unerative to you  or not? A  
Oh, yes, it  w as quite a help.

Q Now , on the 27th o f October, 1914, I  be-
lieve you  m et w ith  an accident in this B lackm ore 
building, is that righ t? A  Y e s, sir.

Q I  w ould be obliged i f  you  w ould ju st  turn  
to those gentlem en sittin g  here and te ll them  
how you cam e to go to the B lackm ore building 
and w h at happened there and how it happened? 
A  I  am  in terested  in a union am ong the colored 
people known as a  S u n d ay School U nion and it 
was assigned to me to secure a stand, one o f 
those a lta rs  th at are b ein g used b y  photo-
graphers. A  frien d  o f m ine who is  a photo-
grapher, Mr. O liver, who is now  w orkin g at the 
Star-Eagle  office cam e to me and he said  this 
photographer w ould be able to su pp ly one of 
those stands.

H>
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Q H ad  you ever been to the build ing b e fo re! 
A  No, sir. A  gentlem an o f the c ity  had prom ised 
to p a y  fo r  th is stand i f  w e could secure one and 
I  w ent, I  think about the noon h o u r; when I  got 
there and as I  w as en terin g the door a lad  came 
out and asked who I  w anted to see, and I  said, 

10 “ I  w ant to see the p h o to grap h er,”  and he said, 
“ F o llo w  me, and I  w ill take you  up on the 
elevator. ’ ’

M r. H eine. I  object to that, as to an y con-
versatio n  w ith  an y lad  unless he is connected 
w ith  M r. B lackm ore.

T h e Court. Y e s , th at is true. S trik e  it 
out unless you  connect it up.

M r. H eisley. I  am  goin g to p rove b y  w it-
nesses th at it w as the p ractice to take people 

20 up in this elevator.

(Q uestion and answ er read.)

T he Court. W h a t the boy said w ill be 
stricken out.

Counsel fo r  p la in tiff objects to this ruling 
o f the Court.

O bjection noted as ground o f appeal.

Q D id the boy sa y  som ething to you, yes or 
n o ! A  Y e s, sir.

30 Q B y  reason  o f w hat the boy said to you did 
you  do a n yth in g !

M r. H eine. I  object to th at as callin g for 
a conclusion.

T h e Court. I  w ill allow  that.

Counsel fo r  defendant objects to this rul-
in g  o f the Court.

O bjection noted as ground o f appeal.

A  Y e s, sir.
Q W h a t h appen ed!40
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B y  the Court.

Q W h a t did you  do? A  I  follow ed him  to 
the elevator.

B y  M r . H eisley.

Q Y o u  sa y  “ to the e le v a to r? ”  A  The ele- 
va to r is a little  w a y  in from  the door. T h ere 
is a s ta irw a y  on the sam e side. In  from  the 
door there is  the elevator.

Q Is  it  a fa c t or not and i f  it  is  not, w hy, you  
w ill correct me, th at the h a llw ay  leads in ju st 
to the sta irw a y  itse lf?  A  Y e s, sir.

Q A n d  to get to the e levator you  have to go—

M r. H eine. I  object to th at as leading.

The Court. T h a t is leading.

Q H ow  do you get to the elevator fro m  the M  
street?

B y  the Court.

Q H ow  did you  go to the elevator on th at 
day?

M r. H eisley. T h ere is  the only w a y  that 
he can go.

M r. H eine. I  object to counsel testify in g .

A  I  started  fo llo w in g  this b o y to the elevator, 30 
which is a w a y  in the store on the sam e side 
as the sta irw ay, m ore under the s ta irw a y  in that 
direction, and a fte r  w e reached the elevator 
he stood to the side and he opened the door and 
stepped in the sidew ay. O f course, there w as no 
light there and the ligh t is cut o ff som ewhat b y  
the s ta irw a y  and the w indow  w hich is  in  fro n t 
and does not g iv e  much lig h t tow ard  the ele-
vator— when he opened the door and stepped in 
the sidew ay I  looked stra igh t ahead and stepped

/
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in. O f course, there w as nothing to indicate 
th at the elevator w a sn ’t there.

M r. H eine. I  object to th at as calling 
fo r  a conclusion.

T he Court. Y e s , ask  the w itness what 
w as there, describe ev eryth in g  th at was 

there.

Q W a s there an y other w a y  o f gettin g  to this 
elevator exceptin g the w a y  that you  went? A  
I  know of no other w ay.

Q W hen you sa y  that the b o y opened the 
door w hat door do you  m ean? A  The elevator 

door.
Q T he door to the sh aft or the door to the 

elevator? A  T he door to the shaft, where he 
opened the sh aft door to get into the elevator.

Q H ow  did th at door open, i f  you  recall? 
D id it sw ing or did  it slide? A  I t  seemed to 

me—

B y  the Court.

Q Do you  rem em ber? A  Y e s  sir. H e pulled 
it  th is w ay.

Q D id it slide or—  A  Slide, yes.

Q N ot sw ung around on hinges but slid? A  

30 Y es.
Q A s  he did that w hat did he do ? A  He 

stood sidew ays, he stepped in a side position 
ju st as one w ould in g iv in g  you  p assagew ay to 
go in.

Q D id he or did  he not step out o f your w ay 
and from  betw een you and w here the door was? 
A  Y e s, sir.

M r. H eine. I  object to that as leading. 

T he Court. Y e s , th at is leading.
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M r. H eine. I  m ove to strike out the an-
swer.

T h e Court. Y es.

A  H e stepped sidew ays but in go in g  in_

Q Com e down here. Suppose th at this is the 
wall and here is the elevator door, e levator sh aft

is inside. Suppose you are the elevator boy and 10
I am Bonfield. Show  the ju r y  how  he m oved 
this door and how he stepped. A  H e pulled 
the door th is w a y  and stood this w a y  and I  w as 
right here as he opened the door.

Q D id  he attem pt to stop you in an y w ay»
A  No, sir. J

Q D id  he w arn  you  not to step in? A  No 
sir. "

Q D id he sa y  an yth in g  to you  about there 
not being an y e levator there? A  No, sir.

M r. H eine. I  object to that as leading.

T h e Court. T he C ourt has a lre a d y  ruled 
on w hat this b o y said. Y o u  m ay strike  out 
w hat he said, the boy said.

Counsel fo r  p la in tiff  objects to the ru lin g  
o f the Court. 6

O bjection noted as ground o f  appeal.

r h e  Court. A s  it stands now  w e w ill 
Strike it out unless you show th at the boy 
w as em ployed b y M r. B lackm ore.

Q W as there an ybody there except M r. 
-Blackmore that you saw.

Mr. H eine. I  object to  that.

A  No, no one. I  d id n ’t see anyone.

street» I  v® St° re d ° ° r Unlocked from  the street/ A  Y es, sir.

g e t t i n g  ;T U ! lld the boy have any  trouble getting in the store ?
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O r a vi a M. B o n fi el d, d i r e c t.

M r. H ei n e.  I o b j e c t t o t h a t a s c a lli n g f o r 

a c o n cl u si o n.

T h e C o u r t.  T h e q u e s ti o n i s h o w h e g o t 

i n t h e s t o r e.

Q H o w d i d y o u g e t i n t h e s t o r e ? A  I w e n t 

i n. T h e d o o r w a s o p e n. A s I s t e p p e d i n t hi s 

■  b o y c a m e u p.

Q W a s t h e d o o r o p e n y o u s a y w h e n y o u w e n t 

i n t h e s t o r e d o o r ? A  Y e s, si r.

Q Y o u  d o n’t m e a n m e r e l y u nl o c k e d b u t 

s t a n d i n g b a c k ?

M r. H ei n e.  I o bj e c t t o t h a t a s l e a di n g. 

T h e w i t n e s s t e s tifi e d p o s i ti v e l y t h e d o o r w a s 

o p e n a n d t h e n c o u n s el p r o c e e d s t o s u g g e s t 

t o hi m h e m a y h a v e m a d e a m i s t a k e.

2 q  T h e C o u r t.  I t h i n k t h e w i t n e s s h a s s ai d

t h a t t h e d o o r w a s o p e n a n d h e w al k e d i n.

Q W a s t h e d o o r u nl o c k e d w h e n y o u w e n t i n 

t h e s t o r e ? A  Y e s, si r.

Q W a s i t cl o s e d o r o p e n w h e n y o u w e n t i n 

t h e s t o r e, t h e d o o r ? A  I t w a s o p e n, t h a t l e a d s 

f r o m  t h e s t r e e t.

Q W a s a n y b o d y t h e r e i n c h a r g e o f t h e s t o r e 

t h a t y o u s a w ?

M r. H ei n e.  I o b j e c t t o t h a t a s a c o n cl u - 
3 0  si o n.

T h e C o u r t.  Y e s.

Q W a s t h e r e a n y b o d y i n t h e s t o r e b u t t h e 

b o y t h a t y o u s a w ? A  N o, a t t h a t ti m e I di d 

n o t s e e a n y o n e e x c e p ti n g t h e b o y.

Q W h a t h a p p e n e d t o y o u a f t e r y o u s t e p p e d 

t o t h e d o o r o f t h e s h a f t ? A  A s I f e ll d o w n —  

I s t e p p e d i n — d o w n I w e n t. T h e r e w a s n o t hi n g 

t h e r e a n d I f e ll t o t h e —

Q C e ll a r b o t t o m ? A  Y e s.
4 0
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Or avia M. B  onfield, direct.

Q W as there an y elevator there? A  No, 
sir.

Q W h y  d id n ’t you observe the fact, i f  you  
know, that the elevator w as not there?

M r. H eins. I  object to th at as ca llin g  fo r  
a conclusion. T h is w itness is being ex-
ploited here fo r  the benefit o f his case.

The Court. I  think the question is ob-
jectionable. W e w ill get a ll the fa cts  and 
then the ju r y  w ill sa y  w hether or not the 
man w as n egligen t in his action.

Q Do you know  w h y  you  d id n ’t  observe that 
the elevator w as not there?

Mr. H eine. T h at calls fo r  tw o conclu-
sions.

T h e Court. Y e s , I  think it  does.

Counsel fo r  p la in tiff objects to this ru lin g 
o f the Court.

O bjection noted as ground o f appeal.

Q D id you  see an y  e levator there? A  No, 
sir.’

Q D id you  look to see i f  an y w as there? A  
Yes, I  looked ahead o f me as I  w ent in.

Q D id the line o f yo u r vision  as it passed 
through this door go in the direction  o f the 
shaft or not? A  I  did not know  w here it w as 
but fo llow in g the boy, when he w ent there, o f 
course, go in g in from  the ligh t, I  follow ed him 
and when he stopped and opened the door, then, 
as I  said, I  stepped in.

Q A s  you  stepped into the door o f the sh aft 
were your eyes open? A  Y e s, sir.

Q W h ere w ere you  looking? A  A h ead  of 
me.

Q Into the sh aft?  A  Y e s, righ t in.
Q D id you  see an y elevator? A  No, sir.
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Oravia M. Bonfield, direct.

Q W a s there any ligh t th e re ! A  No, sir.
Q Is  there an ythin g the m atter w ith  your 

e y e s ! A  No, sir.
Q W a s yo u r eyesigh t good on this d a y !  A  

Y e s, sir.
Q D id you  see an y w arn in g  there sayin g  in 

10 effect that an y person who rode on th at elevator 
rode a t th eir own risk  or p e r il!

M r. H eine. I  object to that. T h a t is not 
pleaded as evidence or claim  of negligence. 
The fa ilu re  o f an y such w arn in g  or absence 
o f an y w arn in g  is im m aterial under the 
pleadings.

M r. M artin. I  also w ant to object on the 
ground that the question is leadin g and fu r-
ther th at the w itness saw a notice is not the 

o q  proper w a y  o f p rov in g  that there w as such
notice there.

Q D id you  see an y notice there upon which 
w ere the w ords, as fo llo w s : ‘ ‘ Person s rid in g  on
this elevator do so at their own r is k .”  A  No, 
sir.

Counsel fo r  defendant objects to this rul-
in g  o f the Court.

O bjection noted as ground o f appeal.

Q0 Q A s  a m atter o f fact, do you  know where 
the elevator w as at the tim e you stepped into the 
s h a ft!  A  Y e s, s ir ;  I  now know.

Q H ow  soon a fte r  you  fe ll did  you  locate 
the e le v a to r! A  W hen I  fe ll I  d iscovered then 
I  w as u n safe rath er than—

Q H ow  soon did you  find out w here the ele-
va to r w a s !  D id you w hile you  w ere in the shaft, 
I  m ean !

M r. H eine. I  object to th at as leading. 

T h e Court. T h at is leading.40



33

Oravia M. Bonfield, direct.

A  I  discovered as soon as I  fe ll. I  discovered 
the elevator w as not there.

Q D id yon  d iscover w here the elevator w as?
A  I discovered it w as above.

0  W hen did you  d iscover that? A  W hen I  
fell.

Q A fte r  yon struck the bottom , you  m ean? 10 

A  Y es, sir.
Q W h ere w as it?  Y o u  say  above. H ow  fa r  

up w as it?
M r. M artin. H ow  does he know th is?

Mr. H eisley. H e saw  it from  the pit.

M r. M artin. H e has not said  he saw  it.

A  W hen I  fe ll I  fe ll in som ething th at w a s n ’t 
an elevator.

Q I  am  try in g  to find out when it  w as that 
you becam e— when it w as you  discovered th at 20 
the elevator w as above the floor o f the store. 
When w as th at? A  A s  soon as I  fell.

Q H ow  did you  discover? A  W hen I  got 
down on the landing, when I  fe ll on the landing 
I fell across som ething and I  understood th at—

M r. H eine. I  m ove to strike out w h at is 
understood.

The Court. Y e s , strike out the w ord  “ un-
derstood. ’ ’

SO
Q D id you  see the elevator ? D id you  look up 

and see the elevator?

M r. H eine. I  object to counsel leading.

The Court. Y e s, th at is  v e r y  objection-
able.

A  I  did not see the elevator but the place 
was dark  and I  d iscovered since the elevator 
w asn ’t there fo r  I  w as told since------

M r. H eine. No.

T he Court. N ot w hat you  w ere told. 40
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Or avia M. B  onfield, direct.

A  Som eone took me up. I  did  not know the 
person  who took me up hut a fte r  someone took 
me up and I  know  w hen I  got on the m ain floor 
a  chair w as there and I  w as placed on it.

Q W h at I  am try in g  to find out is  i f  you  knew 
of yo u r own know ledge b efore you  le ft  th at build- 

10 in g  w here the elevator w as? A  Y e s, sir.
Q H ow  did you  find th at out o f yo u r own 

know ledge f A  F ro m  the fa c t th at when I  step-
ped and thought I  w as on the elevator I  went 
down.

Q V e r y  well. Y o u  knew  that the elevator 
w as not down there, but I  w ant to know how  you 
found out that the e levator w as above. Y ou  
have said  there w a s n ’t an y elevator there. Did 
you  see it at an y tim e that day? A  No, I  did 
not see, not to m y know ledge.

20 Q W hen you la y  there in the cellar what 
w ould you  sa y  w h at it  w as as to being ligh t or 
dark? A  I t  w as dark.

Q W a s there any ligh t th at cam e into that 
sh aft th at you  could see exceptin g the ligh t from  
the fro n t o f the store? A  No.

M r. H eine. I  object to the la tte r  p art of 
th at as leading.

T he Court. Y o u  have the fa c t o f the open 
30 d cor there. T h ere m ust be some light.

M r. H eisley. I  w ant to find out i f  there 
w as an y ligh t exceptin g the ligh t th at came 
in from  the windows.

T he Court. I  w ill a llow  that. I  do not 
think there is any objection to that.

Q (Q uestion read.) A  No.
Q W ere  there an y w indow s in the sh aft that 

you  noticed th at allow ed lig h t to come in? A  
No, I  d id n ’t notice any.
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Or avia M. B  onfield, direct.

Q W a s there an y lam p or ligh t burning there 
near the e levator door th at yon stepped into f A  
No, I  d id n ’t see any.

Q W h at would you  say  as to the condition 
of the ligh t at the door in the shaft, how did it 
compare w ith  the ligh t in the street, fo r  instance ?

Mr. H eine. W h ich  side o f the door? I  — 
object to the question unless the condition 
o f ligh t is that on the side o f the door or 
outside o f the door.

Mr. H eisley. I  m ean w here he is.

Q (Q uestion repeated.)

T he Court. I  think th at is com petent. 
P erh aps you  ought to m ake it m ore definite.

Mr. H eisley. I  have asked him  w h at the 
condition o f ligh t w as at the door. I  d o n ’t 20 
think I  ought to be com pelled to adopt the 
question o f counsel on the other side.

T h e Court. A t  the door m ay be answ ered.

A  I t  w as rath er dim in com parison w ith  the 
light from  the outside and com ing in from  the 
light outside and when I  got to the door o f the 
elevator it w as dim. T h ere w as no ligh t there.

Q W ere you hurt an y or not? A  Y e s, s ir ;
I  dislocated m y righ t shoulder and I  fe ll across 
something w hich g ave  me a severe pain  across  ̂
the chest and com ing righ t over the arm  and 
also I  struck m y thigh.

Q W hich thigh. A  The right.

Q H ow  did you  get out o f the elevator sh aft?
A  Ify ell, that is w hat I  d o n ’t know. I  could not 
say ju st how I  got out.

Q Were you conscious or unconscious? A  I  
was semi-conscious.

40
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O ravia M . B on field , d irect.

Q W h en  yon  reg a in ed  consciousness w here 
did yo u  find y o u rse lf?  A  I  w a s s ittin g  on a 

ch air.
Q W h ere?  A  On the m ain  floor.
Q T h e floor th at yo u  h ad  p assed  o ver in  go-

in g  to th e e le v a to r?  A  Y e s , sir.
1 0  Q F ro m  th ere  w h ere  w e re  yo u  taken ? A  I 

asked  them  to tak e  m e to the G erm an  H osp ita l.
Q W h e re  w e re  yo u  taken ? A  I  found the 

d a y  a fte r  I  w a s  a t the C ity  H o sp ita l. I  d id n ’t 
know  it  u n til the fo llo w in g  d a y  th a t I  w as at the 

C ity  H o sp ita l.
Q H o w  w ere  you  taken  th ere?  A  I  think 

the c ity  am bulance.
Q Y o u  w en t in  an am bulance? A  Y e s , sir.
Q Y o u  a re  a W e st In d ian , a r e n ’t you? A  

Y e s , sir.
Q E n g lis h  W e s t  In d ian ?  A  Y e s , sir.
Q H o w  lo n g  w e re  you  in  the C ity  H ospital? 

A  A  w eek a fte r  I  w en t th ere, fo r  th e first four 
d a y s  I  su ffered  m uch p a in  and to w a rd  the latter 
p a rt  o f  the w eek  I  w a s to ld  I  w ould  h ave to give 
up m y bed fo r  som eone else. I  w as s ittin g  up 
but I  co u ld n ’t do m uch ly in g  d ow n ; the pain  w as 
s e v e r e .in  the chest e sp e cia lly  and I  co u ld n ’t  rest 
on th e r ig h t side and w hen I  w as to ld  th at tiien 
I  asked  the d octor to send m e to the Germ an 

 ̂ H o sp ita l becau se I  h a ve  been th ere  before.
Q D id  yo u  go to the G erm an H o sp ita l?  A  

Y e s , sir.
Q H o w  lo n g  w e re  yo u  th ere?  A  Three 

w eeks.
Q Y o u  w e re  tre a te d  th ere  fo r  diabetes? A 

Y e s , I  w a s th ere  b e fo re , I  th in k  in 1912.
Q W a s  y o u r  shoulder rep laced  or reset in 

the C ity  H o sp ita l?  A  Y e s , sir.
Q D id  th a t cause yo u  a n y  p ain  or not? A  

40 M uch pain.
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Oravia M . B on field , d irect.

Q W h a t e ffe ct upon y o u r  sleepin g, i f  an y, 
did th is  p ain  fro m  th is in ju r y  th a t yo u  received , 
cause yo u ? A  A t  first I  could not sleep. T h e 
first n igh t th ere  w as no sleep.

Q H o w  m an y n igh ts w as it  you  co u ld n ’t  sleep ? 
A  A b o u t fo u r  n igh ts.

Q A f t e r  th a t how  about y o u r  sleep in g? A  
I had broken  rests . I f  I  tu rn ed  it  w ould  sm art 
me and I  w ould  w ak e out o f sleep. I  rested  
a fte r  fo u r  d a y s  b e tte r than  I  d id  a t first.

Q W e re  you  atten ded b y  a n y  oth er p h ysicia n ?  
A  Y e s, s ir ;  a fte r  I  asked  to go hom e fro m  the 
Germ an H o sp ita l I  fou n d  the p a in  w a s  s till 
severe and I  w as treated . I  w en t to the P r e s b y -
terian  H o sp ita l to see the doctor th ere  and a fte r  
he exam in ed m e he sa id  it  w a s best fo r  m e to go 
to his house and tak e  the e le ctr ica l treatm en t 
and I  w a s un der his treatm en t fo r  tw o o r  th ree  
months.

Q H o w  lo n g  w as it  b e fo re  yo u  g o t so you  
could go aroun d  and tend to y o u r  bu sin ess, ta k e  
up yo u r church w o rk ? A  N ot fu lly  u n til aroun d  
about M arch. In  the sp rin g  I  w as m ore able to 
do it.

Q W h en  did you  do a n y  w o rk  in  connection 
with yo u r church a fte r  yo u r acciden t? A  Som e 
time in  J a n u a ry . I  cam e up to the church but not 
— I  w a s n ’t  d o in g  an yth in g, v e r y  m uch w ork.

Q B u t yo u  did som e? A  Y e s , sir.

Q In  M arch  fo llo w in g  I  u n d erstan d  yo u  to 
say. A  I  w a s able to  do m ore. I  could not 
then do a n y  o f the lectu rin g . In  fa c t, I  h a v e n ’t 
been able to do m uch o f that.

Q W h a t is  the nam e o f th is d octor th a t a t-
tended yo u  a t his house, g a v e  you  e le ctr ic  tr e a t-
ment? A  D r. R ob ertson , o f U nion  street.
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Or avia M. B  onfield, direct.

Q W ho sent yon to him ? A  R ev. Mr. 
Stubblebine.

Q H e is in court tod ay? A  Y e s, sir.

Q D u rin g  this tim e in w hich you  w ere in-
capacitated , as you  say, did you lose an y o f your 
sa la ry  or com pensation or not? A  Y e s, sir.

Q D id the church p a y  you  anything? A  
Y e s, but much o f it has to be raised  b y  m y ex-
ertion.

Q A n sw er m y question specifically. Can you 
tell the ju r y  w hether or not you  lost an y of your 
com pensation b y  reason o f this accident and if  
so, how much did you lose? A  In  the neigh-
borhood o f $300.

Q H ow  do you figure that? A  F rom  what 
I  received.

OA
b Q H ave you an y d o cto r’s bills to pay? A  

No, sir.

Q D id  you have an y expenditures fo r  medi-
cines or linim ents and so on? A  Y e s  sir,.

Q H ow  much did that am ount to ? A  About 
$7.

Q W a s yo u r shoulder bandaged in p laster for 
an y length  o f tim e? A  Y e s, sir.

Q W h ite  p laster bandages? A  Bandages, 
pq Q D id they put y o u  in bandages at the C ity 

H osp ita l?  A  Y e s, sir.

M r. H eine. I  think w e m ay better have 
this from  the w itness.

T he Court. Y es.

Q H ow  long w ere you  in bandages or plaster 
a t the hospital?

M r. Hei'.ie. H e has not said  he w as yet.

A  A t  first a fte r  it w as bandaged the next 
40 m orning.
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Oravia M. Bonfield, direct.

Q Y o n  did have it bandaged? A  The first 
bandage seems to have been v e ry  severe fo r  the 
next m orning—

M r. H eine, I  m ove to strike out “ v e ry  
severe. ’ ’

Q W h ere did th ey put the bandage ? A  The 
first bandage w as over the shoulder and a ll 10 
around m y body. I  rem em ber the n ext m orning 
when the doctor came he thought it  w a sn ’t p ro p -
erly  done.

M r. H eine. I  object to w hat the doctor 
thought.

The Court. Y e s, w hat he thought the next 
m orning.

A  T h e y  cut o ff that bandage and rebandaged

j t *  20 
Q H ow  long did they keep the bandage on?

A  W hile I  w as there and also w hile at the 
Germ an H ospital.

Q H ow  long did th ey keep the bandages on 
y o u ; two weeks, m onths, w h at ? A  W h ile  I  w as 
there d u rin g the m onth the bandage w as on and 
a fter I  left.

Q H ow  long did th ey keep the bandages on 
you? A  A b ou t two months.

Q H ave you  en tire ly  recovered from  yo u r in- 
juries?

Mr. H eine. I  object to th at as callin g  fo r  a 
conclusion, also as im proper from  this w it-
ness.

T h e Court. I  w ill allow  him  to answ er 
the question.

Q H ave  you en tire ly  recovered? A  No, sir.
Q In  w hat respects do you  sa y  you  h ave not 

fu lly  recovered?
40
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Oravia M. Bonfield, direct.

M r. H eine. Sam e objection. C alls  fo r  a 
conclusion.

The Court. Y e s , go on.

A  E v e r  since there has been a continual pain 
th at leads from  this side up into the head. I t  is 
not as intense.

Q Y o u  are in d icatin g the le ft  side o f your 
head, a re n ’t you? A  Y e s, sir.

Q F ro m  yo u r ear? A  F ro m  the neck right 
up into m y head th ere has been pain  w hich at 
first w as v e ry  intense and th at has reduced a 
g re at deal and it is not as severe now as then.

Q I t  has im proved? A  I t  has im proved.
Q D id you  ever h ave th is p ain  there in your 

neck before the accident? A  No, sir.
. Q W a s it a continuous pain  a fte r  the acci- 

20 dent or only once in aw hile? A  I t  continued.

M r. H eine. I  object to th at as leading.

T he Court. I  do not think it is objec-
tionable as being leading.

Q T he ju d ge says you  m ay answ er whether 
it w as a continuous pain at in tervals?  A  It 
continues even now when I  turn. I t  is  not as 
intense as it used to be but i f  I  should do much 
stu d yin g I fee l it  and i f  I  exert v e ry  much 

30 Q Suppose you are sittin g  still looking at me 
have you  any pain  there now? A  No, looking 
stra igh t at you I  do not.

Q W hen you turn  yo u r neck? A  I t  is sen-

sitive.
Q You have pain then? A  Y e s, sir.
Q O therw ise you  are all righ t? A  In 

cloudy w eather I  feel the effects in the shoulder.
Q B u t you  are able at the same tim e to do 

yo u r w ork p ra ctica lly  the sam e as you  w ere prior 
to the accident, is th at righ t? A  Y e s, the only

40
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Or avia M. B  onfield, direct.

thing I  fee l— take fo r  exam ple Sunday, i f  I  
should use much exertion  I  fee l the effects m ore 
now, m ore sensitive to the effects than before 
the accident.

Q D oes th at affect yo u r sleeping in any w ay?'
Can you sleep on the le ft  side? A  T h at a f -
fects m y sleeping this w ay. I  h ave to put some- 10 
thing— I c a n ’t rest m y head on a high pillow .
It has to be low  and I  h ave to rest som ething in 
the centre so th at m y head m ay h ave a low  
rest.

A d j o u r n e d  t o  W e d n e s d a y , M a y  17, 1916,

A t  T e n  O ’C l o c k , A . M.

S E C O N D  D A Y . 20;

W ednesday, M ay 17, 1916.

M et pursuan t to adjournm ent.

P resent, counsel as b efore stated.

O R A  V I A  M. B O N F IE L D , resum es the stand.

Direct exam ination  (continued) b y  M r. H eisley.

Q M r. Bonfield, when you w ent to this build- 
ing, No. 60 A cad em y street, did you  know who 
you w ere goin g to call on, w hat store you w ere 
going into or who you intended to tran sact busi-
ness w ith? A  I  knew  the store, but not the 
person in charge of it that I  w ould call on.

Q D id  you  know w hat store th ey  w ere at ? A  
No, sir.

Q Y o u  m ean when you sa y  you  knew  the 
store you  knew  the building? A  The num ber 
of the building.

40
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Oravia M . Bonfield, cross.

Q W h a t num ber w as th at ? A  I  think it 

w as 60.
Q A cad em y street? A  Y e s.
Q D id you  know  w h at floor o f the building 

the photographer w as on who you intended to 
see? A  No, sir.

10 M r. H eisley. I  m ight say  th at Mr.
O ’R ourke says th at he has looked in the 
C ity  C le r k ’s office, as he prom ised yesterd ay 
and in his own office and can find no—

M r. H eine,, No signed copy and no copy 
on file w ith  the C ity  Clerk.

C ross exam ination  b y  M r. Heine.

Q W h a t w ere you  looking fo r, w h at w ere you 
goin g to buy? A  H older fo r  a pole that is 

o q _ used b y  photographers.
Q W ho told you  w here to go? A  M r. Alba, 

a photographer.
Q W ho is  M r. A lb a ?  A  I  think he is now 

the photographer at the Star-Eagle.
Q D id he te ll you the nam e o f the photo-

grap h er to whom  you w ere to go to get this? A  
No.

Q A s  you  approached th is building on 
A cad em y street how did you  locate it?  A  I 

3P w ent, to the number.
Q W h ere w as the num ber? A  The number 

w as up.
• Q W h at p a rt o f the building w as the num-

ber on? A  I  d id n ’t p a y  m uch attention to 
that, but I  know  it w as the num ber which wa:< 
given, 60.

Q D id  you  or did you  not see a stairw ay
there? A  I  w ent in the building.

Q D id  you  or did you  not see a stairw ay
there? A  Y e s, I  saw  a sta irw ay.

40 -
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Q D id th at s ta irw a y  go up in that building,
No. 60, go tow ard the upper floors? A  P o s-
sibly so.

Q Y o u  w ere there and saw  it?  A  Y e s, but 
I  d id n ’t know  an yth in g about the b uild in g an y 
m ore than goin g in it.

Q Y o u  saw  the sta irw ay. D id the s ta irw a y  IQ: 
go up tow ard  the u pper p a rt o f that building?
A  I t  goes up.

Q Y o u  saw  it that d ay  goin g up? A  Y es.

Q A s  fa r  as you  could see? ; A  Y e s.

Q H ow  fa r  up that s ta irw a y  could you  see 
as you looked up? A  I  d id n ’t take m uch no-
tice.

Q H ow  fa r  could you  see? A  I  d id n ’t p a y  
much attention to that. I  ca n ’t sa y  I  saw  the 
stairw ay. I  d id n ’t look up to see how fa r  I  
could see.

Q Do you recall now w hether you  could see 
up ten steps, tw en ty steps? A  No, I  did  not.

Q H ave you  an y recollection now?-  A  N ot 
to the extent but I  know  there w as a sta irw ay.

Q W h at w as the ch aracter o f this s ta irw a y ; 
was it wooden, stone or iron  tread s or w h at? A  
I took it to be wood. A s  I  said  I  d id n ’t p a y  
much attention. 30

Q D id you ascertain  th at from  looking at it 
or did yo u r shoes come in contact w ith  it?  A  
B y  looking fo r  I  d id n ’t go up the sta irw ay.

Q C an you describe an y better than you have 
the stand or pole or stan dard  w hich you w ished 
to purchase,? A  N ot an y m ore than the in fo r-
mation given  b y  M r. A lb a. H e said  th at there 
was a photographer there and he is an old photo-
grapher o f the c ity  and he believed ju st w hat I  
wanted I  could secure from  him.

#

40
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Q H ow  did you describe that? A  I  wanted 
a holder to hold a pole.

Q W hat kind o f  a holder? A  A  pole that 
w ould be fo r  a flag or something like that.

Q Y ou  mean a metal base with a hole in it? 
A  Yes, to rest it in.

1 0: Q A  metal base with a tube com ing up from
it and a hole in that tube? A  Yes, enough to 
hold a pole fo r  ph otograp h er ’s use.

Q Y ou  say this kind o f  a standard was what 
photographers used. W hat use do you know that 
photographers have fo r  such a standard? A  
No m ore than what this photographer told me.

Q Y ou  mean* Mr. A lba? A  Yes.
% Q Mr. A lba  told you  you could get such a

thing at a ph otograp h er ’s? A  Yes.
Q You said that you lost $300 by reason of 

20 your being unable to attend to your mission 
work. Just how is that or where did that loss 
occur? A  The w ork being m ission work, it de-
pends largely on m y going around and entertain-
ing and such like to make that up. I  am working 
am ong the children o f  the South, colored  chil-
dren—

Q Y ou  received a salary o f $600. That is 
Mr. Stubbelbine’s church? A  No, it is made 
up from  what we raise, make up the $600.on

u Q That is voluntary collection? A  Yes.
Q B y  these entertainm ents? A  Yes.
Q A nd  anything you collect over the $600 is 

turned into the church? A  No, anything over 
that I  sim ply give an account to the church.

Q That em ployed you? A  Yes.
Q These entertainments which you go around 

and hold are—  A  — no, they are at the church; 
not outside.

Q Y ou  received $600 fo r  holding those enter- 
40 tainments at the church? A  A t the church and
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the m em bers o f the church, the colored  w a y  o f 
w orking, som etim es th ey  g iv e  a sociable, w o rk e rs  
would g iv e  a sociable or donations and th ey  
would m ake S u n d a y  collections.

Q W ith  w h at co rp o ratio n  w a s y o u r agreem en t 
to receive  $600? A  W ith  the B e th a n y  P r e s -
b yterian  C hurch. 10

Q W a s  th is  to be p a id  to yo u  in  m on th ly  or 
w eekly in sta llm en ts?  A  J u s t  as it  is  ra ised .

Q D id  th e y  a g re e  to  p a y  yo u  $600? A  Y e s.
Q T h e church a g re e s  to p a y  yo u  th a t?  A  

Y es.
Q I f  th ere  is  not enough collection s to do th a t 

the church prom ises th e  d ifferen ce? A  B eth a n y  
is respon sib le fo r  $300.

Q T h en  y o u r  agreem en t w ith  the church is  
to receive $300 fro m  th a t?  A  A n d  the people 20 
are respon sib le  fo r  the o th er $300.

Q W h a t do yo u  m ean b y  the people ? A  
The w o rk ers  o f th e m ission, the people w ho w o rk  
with m e in  the m ission.

Q I f  th e am ount is not rea lized  in  collection s 
do those people p a y -y o u  the oth er $300 ? A  W e 
alw ays ra ise  it.

Q Is  th e ir  agreem en t to p a y  y o u  $300 p a id  
only i f  it  is  collected  ? A  T h a t is  the u n d er-
standing. M r. Stu bblebin e to ld  them . I f  th e y  30 
raise $300 the B e th a n y  C h u rch  w ould  ra ise  the 
other $300.

Q W h a t is  th e nam e o f th is m ission ? A  
B eth an y P re sb y te r ia n  M ission.

Q So the B e th a n y  church a g ree s  to g iv e  you  
$300 and the B e th a n y  m ission  a g re e s  to g iv e  you  
the other $300? A  Y e s , th a t is  w h at w e p led ged  
ourselves.

Q D o th e y  a g re e  to g iv e  yo u  th a t;  does the 
m ission a g re e  to  g iv e  y o u  th a t $300 a b so lu te ly 40
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or does it only g iv e  it to you  if  they collect it? 
A  T h ey  agree to g iv e  that absolutely.

Q W hen you w ere hurt did the church or the 
m ission refu se  to p a y  you  durin g the tim e you 
w ere in cap acitated  fo r  w ork the am ount coming 
due e v e ry  w eek or m onth? A  T h ey  d id n ’t re- 

10 fuse, but I  am the one to ra ise  that m oney and 
the fa c t I  w as unable to go around to carry 
on the en tertain in g featu re  to ra ise  th at money, 
it has not been raised.

Q I understand yo u r goin g around and rais-
ing it d id n ’t have an yth in g to do w ith  their pay-
ing? A  T h at is the only w a y  it is paid  for it 
m ust be raised.

Q I f  you d id n ’t ra ise  it you  d id n ’t get paid? 
A  No, that w ould not be gotten because to work 

20 w ith  them in our colored church w ork, the pasior 
has the burden o f ra is in g  the m oney along those 
lines.

Q T h a t is a burden that w e all know about 
but w hat I  w ant to know about is w hether or not 
you  received a reg u lar sa la ry  independent of 
your own effo rt of ra is in g  it?  A  Y es, sir; 
th at is connected w ith  ra is in g  the $300.

Q I f  y o u r e ffo rts are not sufficient to realize 
$300 who m akes up the difference? A  I  have 

30 to go w ithout it.
Q So then the B eth an y m ission does not 

agree  to p a y  you $300 absolutely unless you can 
go out and through those socials and work of 
your own collect it?  A  Y e s, co-operating with 
them  to collect the $300.

Q So yo u r fixed sa la ry  then is only $300 a 
ye ar?  A  I t  w as understood to be $600.

Q Y o u  have ju st stated  you have to raise 
the $300 yo u rselff Y o u  go out and get it? A  
In co-operation w ith  them.40
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Q D oes the B eth an y church p a y  you  their 
$300 or contribution du rin g the period you  have 
been in jured ? A  T h ey  p a y  in proportion.

Q R egard less o f yo u r in ju ry ?  A  Y es.

Q B u t the m ission d id n ’t p a y  you  because you  
were not able to go out and get it?  A  No', 
they d id n ’t ra ise  the amount.

: Q So  that the only m oney you  w ere abso-
lutely sure o f them w ould be the $300? A  The 
$300 w ith w h at w as raised.

Q F ro m  the church, I  m ean durin g yo u r sick-
ness ? A  Y es.

Q The only m oney you  are sure o f w ould be 
the $300 from  the church, is th at righ t?  A  
W ith w hat is ra ised  b y  the m ission. T h ey  have 
raised w h at th ey can.

Q H ow  much did the m ission raise  durin g the 
period from  October, 1914, u n til M arch 1st— first 
week in Jan u ary , 19 15 ; October, 1914 to Jan u -
ary, 1915, how much did the m ission p a y  you? A  
I  ca n ’t sa y  definitely ju st how much that was.

Q Y o u  w ere able to figure that you lost $300? 
A  Yes.

Q D id you receive yo u r u sual proportion 
from  the B eth a n y  church, did you  not receive 
the proportion  and how much from  the m ission? 
i  ,a*u try in g  to get at how ymu figure th is lum p 
sum of $300 that you sa y  you  w ere docked? A  
A s to the am ount, w hat I  received from  B eth an y 
and w hat I  received from  the m ission as I  said, 
ls abont $300, and m y loss is about $300.

9 . W h at did you  receive from  the m ission 
during th at period, from  O ctober to J a n u a ry ?  
Did you receive an y m oneys from  the m ission? 
A  Y es, I  h a v e n ’t the figure o f the amount.
; 9  f i W ’t you recall approxim ately how much 
it is ? A  I  know once a donation w as raised.

10

20

30

40
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Q H ow  much w as that?

M r. H eisley. C a n ’t you answ er. Y o u  are 
tak in g  a g re a t deal o f time.

A  I  d o n ’t rem em ber how m uch it  w as.
Q . A p p ro xim ate  it. A  In  the neighborhood 

o f $10 or $15. I  d o n ’t recall.
Q D id you  te s tify  how you got this, whether 

w eekly  or m onthly from  the B eth an y church? 
D id you  get it in w eekly or m onthly installm ents ? 
A  I t  is not w eekly or m onthly. It  is g iven  dur-
in g  the year.

Q H ow  do you  know w here yo u r liv in g  ex-
penses are com ing from  in reg ard  to this amount 
that you  received from  the B eth an y Church? A  
A s  I sa y  that is ju st w hat I  am able to ra ise  m y-
self.

20 Q No, from  the B eth an y Church. Y o u  said 
the church agreed  to g iv e  you $300 an yw ay? A  
Y es.

Q H ow  do you  get that, in w eekly or monthly 
installm ents? A  I t  is not w eekly and it is not 
reg u lar m onthly. I t  is some tim e during two 
m onths or three months.

Q I f  that w ere m onthly installm ents that 
w ould be $25 a m onth? A  Y es.

Q H ad you been paid  up to the tim e o f your 
30 in ju ry , w as there an y m oney ow ing to you then 

or had you been paid  up? A  I  think there was 
m oney ow ing me.

Q H ow  much w as ow ing you in. October, 
1914? A  I  c a n ’t  tell you exactly  how much.

Q D id you receive an y m oney from  the 
B eth an y C h u rch ; church, not the m ission, between 
O ctober 27, 1914, and the 1st o f M arch, 1915? 
A  I  believe so.

Q H ow  m uch? A  W hen B eth an y pays she 
40 p ays $50 at a time.
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Q $50 at a time. H ow  m any fifties did you 
receive betw een the 27th o f October and the 1st 
of M arch? A  I  d o n ’t rem em ber.

Q D id you  receive yo u r reg u lar am ount w ith -
out any deduction on account o f  yo u r illness from  
the B eth an y Church? A  B eth an y m akes no de-
duction. " I

Q So you d id n ’t lose an ythin g b y  reason of 
your illness as fa r  as go in g from  the church w as 
concerned, is that righ t? A  I  am  not certain  
that the fu ll am ount has been paid  up.

Q Can you be certa in  that it  w as not paid.
You d o n ’t w ant to be paid  tw ice. Y o u  d o n ’t 
want M r. B lackm ore to p a y  you som ething which 
you have a lrea d y  received from  the church? A  
Not at all. No one is try in g  to be u n fair.

Q T h a t is  w hat I  am  try in g  to find out, i f  you  20 
received yo u r fu ll com plem ent o f m oney from  
the church, you  d id n ’t lose an yth in g  b y  reason 
of your illness as fa r  as yo u r church sa la ry  is 
concerned? A  T h at is w hat I  am  sayin g, I  am  
not certain.

Q Y o u  are asking these gentlem en fo r  m oney 
and you c a n ’t be certain. W e w ant you to be 
certain. A  The fu ll am ount has not been paid.

Q H ow  much has been deducted d u rin g yo u r 9q 
illness b y  reason o f yo u r in ab ility  to w ork? A  
I don’t believe there is an y deduction.

Q Then, that m oney is still ow ing to you  ?
They m ay be in a rre a rs  in their paym ent, is that 
what you  m ean? A  Y es.

Q B u t th ey w ould m ake no deduction b y  rea-
son o f the fa ct that you w ere laid  aside? A  I  
don’t know.

Q Y o u  d o n ’t know  w hether you  have' lost 
anything from  B eth an y Church b y  reason o f 40
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yo u r illness or not ? A  I  know I  have lost up 
to the tim e is  concerned.

Q W h a t have you  lost from  the B eth an y 
Church? A  A s  I  have said, I  d o n ’t know. I  
c a n ’t sa y  there has been an y deduction.

Q Y o u  d o n ’t know  th at you  h ave su ffered  any 
loss so fa r  as the B eth an y Church is concerned?

M r. H eisley. I  shall not claim  an y loss.

Q A s  fa r  as the m ission is concerned how 
much did you  receive from  the m ission during 
the period from  N ovem ber or O ctober 27th down 
to the first o f M arch? A  I  c a n ’t sa y  definitely 
the am ount, but it w ould not be o re r  $50; $50, 
$60, som ething in that neighborhood.

Q D oes the m ission m ake deduction from  the 
am ount which w ould be n orm ally  com ing to you 

20 d u rin g  this period from  O ctober to M arch? A  
I t  is not that th ey m ake deductions, but unless 
they raise  it I  d o n ’t get it.

Q So that you  w ere p reven ted  from  raising 
it throughout th at period? A  Y es.

Q Y o u  w ent to w ork the 1st o f Jan u ary . How 
much w ere you able to ra ise  between the 1st of 
J a n u a ry  when you first started  to w ork  or the 
1st o f M arch when you w ere en tire ly  able to go 
to w ork again ? A  I  did not fu lly  go back to 

30 w ork the 1st o f Jan u ary . I  w as still incapacitated 
but as I  said I  w ent to the m ission. I  w as un-
able to go out and do the w ork.

Q W ere you able to raise an y m oney from  the 
tim e, as you testified yesterd ay , that you first 
went to w ork in J a n u a ry  down to the tim e in 
M arch when you w ere com pletely restored? A  
A  little  has been raised, but I  ca n ’t sa y  definitely. 

Q Y o u  c a n ’t sa y  how much ? A  No.
Q D urin g the two m onths that you  w ere en- 

t i ie ly  in capacitated , from  the 27th of October to4 0
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the 1st o f Jan u ary , the m onth o f N ovem ber and 
Decem ber, w ere yon able to ra ise  an y m oney? A  
No.

Q D id  the B eth an y m ission g iv e  you  an y 
m oney durin g th at tim e? A  A s  I  have said  a 
donation w as given. T h at is the donation I  
spoke about. JO

Q T h a t is the $10 or $15 you  m entioned? A  
Yes.

jQ T h ey  gave you  no m oney d u rin g  that 
period exceptin g this portion  o f $10 or $15? A  
Y es, th ey  gave a little  but th is w as a special 
amount that th ey  gave.

Q W h at else w as given  that you  call little  
beside the donation? A  J u st the fe w  dollars 
which w e m ay ra ise  in the Sundays.

Q H ow  much w ould those a verag e  on a Sun-
^  °  20 

day during those tw o m onths o f N ovem ber and
Decem ber, d urin g 1914? A  A b ou t $1.50 a
week.

Q $5 or $6 a m onth? A  Y es.
Q T h a t w ould be another $10. T h at w ould be 

$25 from  the m ission durin g that two m onths.
Does the B eth an y m ission owe you the balance 
over and above w hat you  have received during 
those two m onths that you w ere idle ?

M r. H eisley. I  subm it that is ca llin g  fo r  30 
a legal conclusion, w hether they owe it  as a 
m atter o f law.

M r. H eine. I  w ith d raw  it.

Q W h at, i f  any, arrangem ents h ave you  w ith  
the B eth an y m ission in reg ard  to the balance o f 
the m oney o f the $300 or the portion  o f it  that 
is com ing to you durin g the two m onths you w ere 
idle? A  No arrangem ent w as m ade then.

Q Then you w ould look to the B eth an y Church 
for any paym ent o f B eth an y m ission on account 40
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O r a vi a M. B o n fi el d, c r o s s.

o f t h e b al a n c e t h e y d i d n’t p a y y o u d u ri n g t hi s 

ti m e y o u w e r e i dl e ? A  N o.

Q D o y o u m a k e a n y cl ai m  a g a i n s t t h e B e t h a n y 

m i s si o n f o r t h a t ? A  N o.

Q A n d t h e d iff e r e n c e b e t w e e n t h i s $ 5 0 o r $ 6 0 

a n d t h i s d o n a ti o n a n d t h i s S u n d a y s e r vi c e c ol - 

1 0 l e c ti o n a m o u n ti n g t o a b o u t $ 1. 5 0 a S u n d a y, t h e 

d iff e r e n c e b e t w e e n w h a t t h o s e all t o t a l u p t o 

a n d t h e $ 2 5 a m o n t h t h a t t h e B e t h a n y m i s si o n 

p a i d y o u i s w h a t y o u h a v e l o s t ? A  Y e s, a n d 

f o r m y l e c t u ri n g. F o r e x a m pl e, w h e n I w a s 

h u r t t h e r e w a s a n e n g a g e m e n t p e n d i n g w i t h t h e 

R e v. B u s s e ll, a t R o s s H all.

Q W h a t w a s t h a t e n g a g e m e n t y o u w e r e t o 

g e t ? A  T h e y v a ri e d. I t d e p e n d s o n t h e a u di -

e n c e b u t t h e y t o l d m e t h e r e w a s q u i t e a l a r g e 

2 0  a u d i e n c e a w a i ti n g m e a t t h e ti m e. T h e y di d n o t 

l e a r n o f t h e a c ci d e n t a n d t h e p e o pl e w e r e t h e r e.

Q Y o u  d o n’t k n o w, o f c o u r s e, w h a t t h e a m o u n t 

o f t h a t c o n t ri b u ti o n w o ul d h a v e b e e n f r o m  t h a t 

a u d i e n c e ?  A  N o.

Q W e r e y o u u n d e r c o n t r a c t t o d eli v e r t hi s 

l e c t u r e ? A  Y e s — w ell, I w o ul d n o t h a v e y o u s a y 

i t w a s a c o n t r a c t.  T h e b ill s w e r e o u t a n d t h e 

ti m e w a s a p p oi n t e d.

Q W h a t w a s t h e ti m e o f t h a t l e c t u r e s e t ? A  
3 0  ■ .

I d o n’t r e m e m b e r t h e d a t e, b u t i t w a s s o m e t hi n g 

i n, I t h i n k i t w a s a w e e k a f t e r I w a s h u r t.

Q D i d y o u h a v e a n y o t h e r a p p oi n t m e n t s f o r 

l e c t u r e s a t t h e ti m e y o u w e r e h u r t ? A  N o, I 

w a s t o g o o u t t o m a k e e n g a g e m e n t s.

Q T h a t w a s a r r a n g e d f o r, t h a t w a s i n c o n -

n e c ti o n w i t h y o u r m i s si o n w o r k ? A  Y e s, t h e s e 

a r e t h e w a y s I w o r k e d t o a s si s t i n m e e ti n g i n y 

e x p e n s e s.

4 0
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Oravia M. Bonfield, cross.

Q W a s th is fa ilu re  to get this appointm ent 
w ith D r. R u ssell w ork th at you  had from  the 
m ission? A  Y es.

Q L et me g et this clear. A n y  am ount that 
you received from  the m ission in excess o f $300 
is turned over b y  you to the m ission? A  No.

Q Y o u  get that as profits? A  Y es.
Q A n yth in g  that you  can ra ise  by yo u r m is-

sion w ork in addition to the $300 belongs to 
you? A  O utside w h at vre ra ise— I m ust g iv e  
account o f  that— is g iven  to the ehurch and th at 
comes under the church body but w hat I  ra ise  as 
I  said in assistin g  m y expenses in goin g about 
to lecture— .

Q T h e lectu rin g you  do in connection w ith  
your m ission w ork is not— a fte r  it reaches the 
sum o f $300 goes into the church fund? A  No, 
that goes to me.

Q So everyth in g  you  m ake in the m ission 
w ork over $300 goes to you?

Mr. H eisley. No, the lectu rin g— .

A  I  said  th at is w hat I  said, to assist me w ith 
the am ount that I  received from  the m ission to 
help me m eet m y expenses.

Q T he lectu rin g is supported from  the m is-
sion w ork? A  Y es.

Q So fa r  as the m ission w ork is concerned, 
the receipts over and above $300 goes back to 
the church? A  I  never ra ised  over th at am ount 
so I  d o n ’t  know.

Q H ad  you ever raised  the $300 from  the 
mission durin g the tim e you have been connected 
with them ? A  Y e s, ra ised  $300.

Q W a s it m ore than once? A  I  d o n ’t know  
definitely, but I  know  w e have raised  $300 since 
we have been w orking. F o r  instance, the last 
quarter this y e a r  I  th ink we ra ised  over $100.
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Oravia M. Bonfiela, cross.

Q W a s this $300 w hich you  say  you  remember 
h avin g raised  raised  d u rin g  a three months 
period or is that a to tal?  A  T w elve months.

B y  M r. Ile is ley .

Q I  understand th at as fa r  as the B ethany 
Xo Church is concerned you have got the $300 from  

them ? A  T h ey  p a y  as w ell as th ey  can.

Q T he B eth an y Church, you  have been paid 
th eir $300 w hich the church has agreed  to pay 
you, d id n ’t you  sa y  so aw hile ago? A  They 
p a y  as th ey can.

Q Y o u  d o n ’t answ er me. D id n ’t you  say a 
w hile ago th at you  had been p a id  b y  the Bethany 
Church the $300 w hich the church— not the 
m ission— w hich the church had agreed  to pay 

0 you? A  I  said  not fu lly .

Q A s  to the other $300 w hich you  w ere to 
get b y  yo u r e ffo rts in connection w ith  the ef-
fo rts  o f the m ission ca n ’t  you  g iv e  us a little 
b etter id ea o f how much you w ere paid  from 
th at source from  the tim e o f yo u r in ju ry  until 
you  resum ed yo u r w ork  in M arch? Y o u  must 
g iv e  us some idea. T he ju r y  w ants to know 
som ething about that, w hether it w as $10 or 
$100 or w h atever it w as? A  I  think I  said the 

&0 am ount, received w ith  the donation, d id n ’t ex-
ceed $60.

Q T h a t w ould be from  O ctober until March? 
A  Y e s, sir.

Q The first o f M arch did you go back to 
w ork?

M r. H eine. H e said  so yesterd ay.
Q W a s it the first o f M arch or when? A  

Y e s, in M arch I  w ent back.
Q F irs t , m iddle or when ? A  The early 

4 q  p a rt of M arch.
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R obert W atkins, direct.

Q F o u r m onths then. Y o u r  loss w ould have 
been $40 or $50? A  Y es.

Q In  addition to that you  have lost, as I  
understand, anything you  w ould have m ade b y  
lecturing, is th at true? A  Y e s, sir.

Q H ow  much had you  m ade b y  lecturing, in 
the y e a r  before?

M r. H eine. I  object to th at as irrevelan t, 
incom petent and im m aterial.

T he Court. I  think you  ought to get his 
average.

Q W h at did you  average  earn in g from  each 
year fo r  yo u r lectures, say  fo r  three y e ars  be-
fore, im m ediately b efore you  w ere hurt? A  
Betw een $600 and $700.

Q Y o u  m ade th at each y e a r  or do you  m ean 
that the three years. I  am asking you  the a v -
erage fo r  each y e a r?  A  T he average  fo r  each 
year w ould be about $600 including—

Q Including w hat? A  T he donation which 
I  received.

Q I  w ant to know  this, i f  you  can te ll us, 
w hat you m ade on an average  each y e a r  sim ply 
and so lely from  lectu rin g  or nothing else, w heth-
er it is $50, $200 or $500 ? A  B etw een $50 and 
$60.

Q A  y e a r?  A  Y es.

R O B E R T  W A T K I N S , sw orn in b eh alf o f p lain -
tiff.

Direct exam ination  b y  M r. H eisley.

Q M r. W atkin s, w h at business are you  in? 
A  I  am  now  w orkin g at the C halm ers place.

Q A n  autom obile? A  Y es.
Q W h ere did you  w ork in October, 1914.? A  

Blackm ores.
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R obert W atkins, direct.

Q B la ck m o re ’s build ing? A  Y e s, sir.
Q W ho em ployed you  th ere? A  J . E . Black- 

more.
Q T he gentlem an sittin g  over here? A  Y es, 

sir.
Q W h a t kind o f a business did  M r. B lack- 

1Q m ore c a rry  on?

M r. H eine. I  object to th at on the ground 
this w itness is not in a position to testify .

T he Court. No, I  do not suppose he can 
tell you  that. H e can te ll you  w hy he was 
there.

M r. H eisley. Can he tell w hether it  is 
a store or a church or a saloon?

T he Court. T h a t is p ro p er; no objection 
to that.

9 Q  _  .  .  t i  t

Q W h at kind o f business did he ca rry  on 
there? A  Store.

Q W h a t kind o f a  store? A  Photo and art 
supplies.

Q Y o u  mean photographic and a rt supplies? 
A  Y es.

Q In  w h at portion  o f th at building did he 
conduct this business? A  T he first floor.

Q A s  you  come in from  the street? A  A s 
3 Q. you come in from  the street.

Q W ere  you  at this store on the d a y  o f the 
accident ? A  Y es.

Q W ere  you  there at the tim e o f the accident, 
rath er? A  Y e s, sir.

Q D id you  see th is boy, o f whom  Mr. Bon- 
field has spoken yesterd ay , at th at tim e ? A  
No, sir, I  d id n ’t see him.

Q Do you know w hether or not Mr. Black- 
m ore w as in the building at the tim e o f the ac-
cident? A  H e was.

40
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R obert W atkins, d irect.

Q W h ere  w as he? A  A t  the other end.
Q O f the store? A  Y e s, sir.
Q W a s  there anybody in the fro n t entrance 

that yon know  of? A  N ot as I  know  of.
Q W h ere w ere yon? A  I  w as at the other 

end o f the store.
Q B ack  w here Mr. B lackm ore w as? A  Y e s. 10
Q Do you know  who th is b o y w as whom  Bon- 

field described y esterd ay ?

M r. M artin. I  object. H e said  he w a sn ’t 
there and d id n ’t see him.

Q H ow  soon a fte r  the accident did yon  see 
the boy? A  I  saw  the boy righ t w ith  the ac-

cident.

M r. M artin. I  object. I  object to sayin g 
he saw  the boy. T h ere is n ’t an y evidence at 
all th at an y boy he saw  a fte rw a rd  w as the 
boy th at the p la in tiff has been te stify in g  
about.

Q H ad  you seen th is boy there before? A  
Y es, sir, I  have.

Q H ow  old a b oy w as he? A  A b ou t fo u r-
teen or fifteen  y e a rs  old.

Q H ad  you  ever seen him  running that ele-
vato r before? A  Y e s, I  have.

Mr. H eine. I  object to th at as incom pe-
tent and im m aterial unless connected w ith  
this defendant.

M r. H eisley. I  am  goin g to connect him.

Q H ow  often  had you  seen him  operatin g this 
elevator before? A  I  do not know.

Q M any tim es or only one or two tim es? A  
M any tim es.

Q H ad  you  ever seen him  operatin g it  when 
Mr. B lackm ore w as there? A  Y e s , sir, I  have. 40
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R obert W atkins, direct.

Q M ore than once? A  Y e s , sir.

Q H ave  you  ever seen people ¿aken up on 
th is elevator? A  Y e s, sir.

Q M ore than once? A  Y e s , sir.

Q W a s or w as it not the p ractice  to take 
them  up?

10
M r. H eine. I  object to that. T h a t is 

conclusion.

T h e Court. Y es.

Q H ow  often  did you  see him  take people up 
on th at? A  I  h ave often. I  d o n ’t know  how 
m any tim es.

Q T r y  to g iv e  us yo u r best recollection as to 
how frequ en tly, how often  you w ould see people 
com ing up on this e le v a to r; I  m ean, w hether

2 o you had seen them  carried  up e v e ry  d a y  or a 
year, or alm ost e v e ry  day, e v e ry  w eek or every 
m onth, or how often?

Mr. H eine. I  object to th at on the ground 
the w itness has a lrea d y  answ ered th at he 
does not know  how often. I  think the form  
o f the question is im proper and leading and 
su ggestin g to the w itness w hat counsel wants 
him  to say.

T h e Court. I  w ill a llow  that.
30

Counsel fo r  defendant objects to th is rul-
in g  o f the Court.

O bjection noted as ground o f appeal.

A  E v e r y  day.
Q H ow  long did you w ork there? A  I 

w orked there one y e a r  and nine months.
Q W hen these people had been carried  up on 

this elevator w as or w as not B lackm ore in the 
store? A  N ot all the time.

4 q  Q W a s he som etim es? A  Som etim es.
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R obert W atkins, direct.

Q H ow  lon g did you  w ork th ere? A  A  y e a r  

and nine months.
Q A n d  did or did not th is p ractice  o f c a rry -

ing up people on th is e levator exist d u rin g  all 
that tim e th at you  w orked there or only d urin g 

p art o f the tim e?

M r. H eine. I  object to that. T h ere  is  no 10 
evidence that there w as a p ractice, and it 
calls fo r  a conclusion and the statem ent is 
an im p erfect statem ent o f the evidence.

T he Court. Y es.

Q D id  th ey  c a rry  people on th is elevator, 
was th at all o f the tim e th at you  w orked  fo r  
Mr. B lackm ore or only p a rt o f the tim e? A  
P re tty  n ear a ll the time.

0  W ho else ran  th is elevator, i f  you  know ?
^ . 20 

A  Som e tenants u pstairs.
Q T h ere w ere tenants on the tipper floor, 

were there? A  Y e s , sir.
Q Y o u  h eard  o f the accident. H ow  soon a f-

ter it occurred i f  you  know ? A  R igh t then.
Q W h a t called  yo u r attention  to the fa c t 

that there had been an accident ? A  B y  him  
hollering.

Q W ho hollered? A  M r. Bonfield.
Q M r. B onfield  hollered? A  Y e s.
Q W h at did you  do then? A  I  ran  there 

right aw ay.
Q W h a t d id  you  find? A  H im  ly in g  dow n-

stairs in  the elevator shaft.
Q D id  you  see an ybody else a fte rw a rd s 

around there? A  No one else only the boy.
Q W h ich  b o y w as this? A  T h e b o y that 

opened the door.

M r. H eine. I  m ove to  strike th at out.

T he C ourt. Y e s , strike th at out. 4Q
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R obert W atkins, direct.

Q W a s or w as it  not the b o y  who you have 
been te llin g  us th is m orning you  had seen fre -
quently running the elevator? A  Y e s , sir, same 
boy.

Q W h at w as he doing? A  H e stood there.

Mr. H eine. I  object to th at unless he 
® fixes the time.

T h e Court. H e said  he w ent to the ele-
vato r.

Q Y o u  found M r. B onfield down in the cel-
la r  ? A  In  the cellar.

Q W h ere w as the elevator? A  In  the cel-
lar.

Q W h ere w as the elevator? A  U pstairs.

' Q W a s the elevator, w as the door to the ele- 
2o v a to r  sh aft open or closed? A  C losed as far 

as I  could see.

Q I  w ant you  to te ll w h at you  know , whether 
you  are sure about it?

M r. H eine. H e said  so.

Q A r e  you  sure i t  w as closed or not?

M r. H eine. T h e w itness has said  it was 
closed and th at is  im portant. I  d o n ’t think 
counsel ought to suggest to the w itness to 

30 change his answ er.

T he Court. T h e w itness says it  was 
closed.

Q A r e  you  sure about w hether it w as closed 
or open? A  A t  w hat tim e?

Mr. H eine. I  m ove— the w itness has spe-
cifica lly  said  he thought th at door w as closed 
at th is tim e and I  d o n ’t think counsel ought 
to be allow ed to sw itch him  around.

40  M r. H eisley . Q uestion w ithdraw n.
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Robert W atkins, direct.

Q W hen you  got to the elevator sh aft can you  
tell us w hether or not at th at tim e the door to 
the shaft w as open or closed !

Mr. H eine. I  object on th e ground the 
w itness has a lre a d y  stated.

T he Court. I  w ill a llow  th at question.

Counsel fo r  defendant objects to this ru l-
ing o f the Court.

O bjection noted as ground o f appeal.

A  I t  w as open.
Q W h at did  you  m ean aw hile ago when you 

said it w as c losed !

Mr. H eine. I  object to w hat the w itness 
has m eant as callin g  fo r  a conclusion. The 
ju ry  can ju d ge w hat he m eant. T he w itness 
ought not to be allow ed to color his testi-
m ony in th at w ay.

Mr. H eisley. I  object to his ch aracteriz-
ing the statem ent.

O bjection w ithdraw n.

Q W h at did you  m ean as you  said  aw hile ago 
that the door w as closed ! A  I  d o n ’t under-
stand you.

Q D id you  aid  M r. B on fie ld ! A  I  did.
Q W h at did you  d o ! A  I  w ent down in and 

got him up out o f the cellar and brought him  
up on the first floor. <

Q Mr. B lackm ore helped y o u ! A  No, sir.
Q Mr. B lackm ore come up th ere at a l l!  A  

He came up there la ter, yes, sir.
Q A fte r  w h a t! A  A fte r  I  had him  up he 

was there.
Q Y o u  got him  u p sta irs  on the store floor 

alone, did y o u ! A  Y e s , sir.
Q Nobody helped y o u ! A  No, sir.

IQ
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R obert W atkins, direct.

Q. Could he w alk? A  No, sir.

Q H ow  did you  get him  up? A  On the ele-
vator.

Q Y o u  got the elevator down and took him 
up? A  Y es.

Q H ow  w as th at p lace at that time as to 
w hether it w as b righ t or d ark? A  W ell, it was 
dim.

Q A t  the tim e o f the elevator sh aft w as there 
an y  g la ss  over the top w a y  up on the building, 
i f  you  know ? A  Y e s, sir, it was.

Q Is  th at the only lig h t th at the elevator 
sh aft got? A  W ell, it w as g lass  in the door.

Q In  the door o f the elevator? A  Yes.
Q W hen the elevator w as above this first 

floor w ould it get an y ligh t from  the windows 
m  the elevator? A  No, sir, none.

Q H ow  w ould the place in the elevator shaft 
righ t b y  the first floor be as reg ard in g  light or 
darkness when the elevator w as above the first 
floor?

Mr. H eine. I  object to that unless the 
tim e o f the accident is re ferred  to.

Mr. H eisley. I  am  re fe rr in g  to that or 
at th at time.

On
Q Do you understand the question?

(Q uestion w ithdraw n.)

Q W hen the e levator w as above this first 
floor w ould the fa c t that the elevator w as above 
the first floor have an y effect b y  m aking it dark-
er or ligh ter below  the elevator? A  It  did.

Q W h at did  it do? A  I t  m ade it dim there 
when it w as above it.

Q W a s or w as not the elevator shaft oppo- 
 ̂ site this first floor, the floor that Mr. Blackm ore
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Robert W atkins, direct.

occupied, b rig h ter or dim m er than the store it-
self through which it cam e? A  Dim m er.

Q M uch dim m er? A  Q uite a little .
Q W ere  there an y w indow s back there b y  

the e levator sh aft th a t allow ed ligh t to come 
there at that tim e?

M r. H eine. I  object to that. 10

T he Court. Y o u  m ay answ er i f  you  know.

A  T h ere  w as no light.
Q H ow  long is th at store from  the street to 

the back? A  I t  runs one block through.
Q H ow  fa r  from  the fro n t store is the ele-

vator sh aft?  A  A b ou t 25 or 30 feet.
Q Y o u  w ere at the back o f the store when 

this accident happened? A  I  was.
Q H ow  long is th at block, the depth o f the 

store? A  I  c a n ’t  te ll you. 20
Q 200 feet?  A  I  d o n ’t know.
Q C a n ’t you  fix the distance o f th at? A  

Not v e ry  well.
Q H ow  did you  fix the 25 feet from  the fro n t 

of the store? A  W ell, because I  w as used to 
w alking that.

Q H ow  m any tim es 25 feet is the rest o f the 
store?; fo u r tim es or five tim es? A  W ell, 
about five tim es I  should say.

Q So you  w ere 125 feet a w a y  from  this ele- ^0 

vator sh aft at the tim e this accident happened?
A  No, I  w a s n ’t 125 feet aw ay.

Q H ow  m an y feet w ere you? A  A b ou t 100 
feet aw ay.

Q T here are a lot o f packing boxes and stuff 
piled up in the store? A  T h ere w a sn ’t.

Q Is  there a counter running the w hole length  
of the store? A  T h ere  is.

Q Y o u  w ere behind the counter? A  I  w as 
not. JO
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R obert W atkins, direct.
S

Q W h ich  w a y  w ere you  facin g, the fro n t of 
the store or hack? A  I  w as fac in g  the side.

Q W h ich  side, r ig h t or le ft  as you  face the 
fro n t o f the store, tow ard  the counter or aw ay 
from  the counter? A. F a cin g  the counter.

Q T h a t brought yo u r righ t hand side tow ard 
the fro n t o f the store, did it?  A  Y es.

Q Y o u  heard Mr. Bonfield holler? A  I  did.

Q T h a t is  when you  knew  an accident had 
happened? A  I  did.

Q Y o u  w e re  the ja n ito r?  A  I  w as.

Q A n d  M r. B lackm ore used m ore than one 
floor o f the b uild in g? A  Mr. B la ck m o re ’s bus-
iness ?

Q In  his business he used m ore than one 
floor? A  O nly th at floor.

Q W ho w as on the second floor? A  No one 
w as on the second floor.

Q W ho w as on the th ird  floor? A  No one.
Q W ho w as on the fou rth  floor? A  No one.
Q W ho w as on the fifth  floor? A  Mr. B e rg -

man w as on the fifth  floor.
Q W a s he the o n ly  other tenant in th at build-

in g? A  T h a t is all.
Q AVas th ere anyone there? A  No one.

^A Q So when you  told Ju d ge H e isley  there were
other tenants in the build ing you  d id n ’t tell the 
tru th ?  A  I  said  there w ere tenants in that 
building.

Q Y o u  said  tenants when you m eant tenant?
A  Y e s, sir.
Q Y o u  know  the d ifference betw een the 

sin gular and the p lural. D id you  m ean to give 
a w ron g im pression? A  No.

Q D id n ’t B lackm ore h ave an y of his things, 
40 an y o f his m erchandise in an y o f the other floors



Robert W atkins, direct.

o f the store? A  N ot at th a t tim e, only in the 

basement.
Q A n d  you ran the elevator up and down as 

he told you  w ith  h ills and things and supplies? 

A  I  did.
Q T h ere w as a ligh t in the basem ent? A  

There w as a dim  ligh t in the basem ent.
Q W h a t w as it, electric or oil? A  Gas.
Q T h a t w as ligh ted  at the tim e o f the acci-

dent when you w ent down there and saw  M r. 
Bonfield at the bottom  o f the sh aft?  A  I  did.

Q I t  w as ligh ted  when you  w ent out and got 
Mr. B onfield out o f the bottom  of the sh aft ? 
A  I t  w as lighted.

Q A n d  the people who w ent up and down 
that elevator w ere M r. B la ck m o re ’s clerks? A  

Sir?
Q C a n ’t you  hear me? T he people th at w ent 

up and down on this elevator w ere Mr. B lack- 
m ore’s em ployees? A  N ot only his em ployees. 
It w as the tenant u pstairs.

Q T h a t is M r. B ergm an ? A  M r. B e r g -

man, yes.
Q M r. B ergm an  w ent up and down th at you  

saw? A  Som e bunches o f his em ployees.
Q Y o u  saw  M r. B e rg m a n ’s* m erchandise, 

packages fo r  him  as photograph er? A  I  did.
Q D id you ever take them  up at M r. B lack- 

m ore’s d irection? A  I  did.
Q A n d  M r. B lackm ore received a p ile  o f 

stuff fo r  M r. B ergm an  and you  took it u p sta irs?  

A  I  did.
Q H ow  m any other em ployees are there o f 

Mr. B la ck m o re ’s? A  A t  th at tim e?
Q Y es. A  T h ere w ere two more.
Q D id  you  ever see him  tell anyone o f them 

to take m erchandise u p sta irs  belonging to him  
or Mr. B ergm an , either one? A  T h e y  did!
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R obert W atkins, cross.

Q E ith e r  one o f these tw o em ployees? A  I 
did not.

Q N ever h eard  him  tell th at? A  No, I  
d id n ’t.

Q M r. B lackm ore had no m erchandise at that 
tim e, the tim e o f the accident, O ctober, 1914, had 

10  no m erchandise or m ateria ls on the other floors? 
T h ey  w ere vacan t? A  T h ey  w ere vacant.

Q E xcep tin g  all that stu ff o f M r. B erg m a n ’s 
floor up top? A  On the sixth  floor M r. Black- 
m ore has some m erchandise up there.

Q A b o v e  M r. B ergm an ? A  A b ove M r. B e rg -
man.

Q B u t there w as nobody else in the building 
excepting M r. B ergm an  on those six  floors? A  
T h at is all.

2 0 . Q Mr. B lackm ore d id n ’t have any goods for 
sale on the second, th ird  or fou rth  floor, did he? 
A  No, sir.

Q So those people you  saw  go in g  up there 
e v e ry  d a y  w ere either y o u rse lf  or M r. Black- 
m o re ’s other two em ployees or M r. B ergm an? 
A  T h a t is right.

C ross exam ination  b y  M r. M artin.

Q Y o u  w ere in M r. B e rg m a n ’s floor, were 
30; you? A  I  w as.

Q W ere you  there as ja n ito r  freq u en tly? A  
I  d id n ’t have an yth in g to do w ith  M r. B e rg m a n ’s 
flo o r ; only w ent there to c a rry  some things or 
take a m essage up there.

Q D id Mr. B ergm an , did he h ave a store at 
w hich to sell articles? A  No, he did n o t; not 
as I  know  of.

Q R obert, did not you  ever see an y people 
h avin g  business w ith  M r. B ergm an ? A  I  did. 

Q Go up in this elevator?40



R obert W atkins, cross.

M r. H eine. I  object to th at às callin g  fo r  
a conclusion.

T h e Court. H e cannot te ll that.

Q D id  you  ever see an y person other than 
B lackm ore or B ergm an  or th eir em ployees come 
in from  the street and go up to B e rg m a n ’s floor 
in this elevator? A  Y o n  m ean o utsid ers?

Q Y e s. A  Y e s, I  have.

Q M ore than once? A  M ore than once.

Q F req u en tly  or not?

M r. H eine. I  ^object to th at as a conclu-
sion.

A  Once in awhile.

B y  the Court.

Q H ow  d id  you  get yo u r elevator dow n-
stairs w ithout strik in g  this m an when he w as on 
the bottom ? A  I  pulled  him  out first.

Q H ow  did you  get down? A  I  w ent down 
the sta irw ay.

Q W hen you got down there w here w as he?
A  H e w as la y in g  down there in the e levator 

shaft. e.
Q R igh t at the bottom  o f the elevator shaft? 

A  H e w as la y in g  over a kind o f a p ipe down 
there.

Q Y o u  pulled him  aside and took the e levator 
down? A  Y es.

B y M r. M artin.

Q W hen you  brought the elevator down w hat 
did you  do to b rin g  it down? A  I  pulled the 
cable there, pulled the cable up.

Q T h a t is, th ere is a cable runs up and down 
in the sh aft?  A  R uns up and down in the 
shaft.



A lb ert N . Stubblebine, direct.

Q T o m ove the e levator you  have to pull the 
cable? A  H ave to pull the cable.

Q To sta rt the elevator, no m atter w here it 
is  you  h ave to pull the cable from  w here it is 
to som ewhere? A  F ro m  som ewhere, w hatever 
floor you  are on.

1 0  Q Y o u  pull the cable and that m oves the ele-
v a to r?  A  T h at m oves the elevator.

Q W h ere w as the cable, on w hich side o f the 
sh aft?  A  L e ft  hand side goin g in.

Q T h a t is the side tow ard s the street? A  
T ow ard s the street.

Q A s  you  come in from  the street and go to 
the elevator gu back alon g the store to the ele-
vato r, when you reach the e levator which w ay 
do you  turn  to face it ;  do you  turn  to the right 

20 or to the le ft?  A  Y o u  turn  to the le ft  facing 
the elevator.

Q Y o u  turn  to the le ft?  A  T u rn  tu the left.

Q Then when you are fac in g  the elevator if  
the door is shut Which w ay does the door move 
to open? A  Y o u  pull the door to the left.

Q The dour goes to the le ft  back tow ards the 
street? A  Y e s, back tow ard s the street.

Q Then, when you reach in the e levator shaft 
30 which side is the rope, to yo u r le ft, or to your 

righ t?  A  T o your le ft.
Q T ow ard s the street? A  T ow ard s the 

street.

A L B E R T  N. S T U B B L E B I N E , confirm ed in be-
h a lf u f p lain tiff.

D irect exam ination  b y  M r. H eisley.

Q M r. Stubblebine, w hat is your occupation ? 
A  A  clergym an, P re sb yte ria n  church.40
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A lb ert N . Stubblebine, direct.

Q I t  is a w hite church in  this c ity !  A  W h ite  
church, yes.

Q Y o u  h ave a  colored m ission associated  w ith  
it? A  I  have. ,

Q H ow  long have you  been in th is c ity ?  A  
E leven  years, I  believe, it is n ext Septem ber.

Q In  charge o f this sam e chureh? A  In  10 
charge o f th is same church.

Q W h ere is the church located? A  C orn er 
o f  S p ru ce and C harlton, N ew ark.

Q Do you know  R ev. M r. Bonfield? . A  I  do.
Q H ow  long have you  know  him? A  M ore 

than eight y e a r s ; I  should ju d ge about nine 
years.

Q Do you  know  w hether or not he has been 
in the practice  o f lectu rin g and en gagin g in 
church w ork  d urin g th at tim e? A  I  do. 2o

Q D id he h ave an  arrangem ent w ith  your 
church? A  Y e s, sir, m y session.

Q T he P re sb yte ria n  church is  governed b y  
a session? A  G overned b y  a session o f w hat 
we call ru lin g  elders. I  am  m oderator o f  the 
session.

Q Do you  recall the fa ct th at M r. Bonfield 
was in ju red  in the y e a r  o f 1914? A  I  recall 
that he rep orted  to m e th at he had fallen  down 
a sh aft in Mr. B la ck m o re ’s building. 30

Q D id  you  see any effects at th at tim e that 
•he w as su fferin g  from  in ju ry  o f any kind? A  
W ell, I  v isited  him  in  the hospital.

Q W h ich  h ospital? A  In  the C ity  H osp i-
tal and also in his home a fte r  he w as retu rn ed  » 
there, and from  ev ery  appearance M r. Bonfield 
had been su fferin g  v e ry  g reatly .

M r. H eine. I  m ove to strike out w hat the 
appearance was.

The Court. Y e s . 40
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A lb ert N . Stubblebine, direct.

A  M r. B onfield could not m ove his arm  when 
I  saw  him. H is arm , the first tim e, w as band-
aged to his chest and a fte r  th at it  w as in like 
m anner and at a num ber o f tim es in m y investi-
gation  o f  his condition he could h ard ly  use his 
arm  at all and com plained o f su fferin g  in his 

16  back, a ll through his back and his neck and his 
head and also his in a b ility  to sleep at night.

Q H ow  long did th at continue? A  T h at I 
am  not able to s a y ; considerable tim e. H e was 
out o f his w ork in connection w ith  B eth an y for 
a num ber o f months.

Q D id you  have a n y  physician  attend him? 
A  A fte r  he had come from  the hospital and 
seemed to show v e ry  little  p rogress I  advised 
him  to go to D r. R obertson, who is ch ief o f the 

20  s ta ff o f our P re sb yte ria n  H o sp ita l w ith  which 
I  am  associated  and I  suggested  his go in g to 
D r. Robertson. I  d o n ’t know  w hether he went 
to the h ospital o r  not, but I  do know  he went to 
his home at frequent in terva ls  fo r  some kind of 
a treatm en t w hich I  know  nothing about.

Q H ave you  ever been in this Blackm ore 
building? A  I  have been there several times.

Q H ow  soon w ere you  th ere a fte r  this acci- 
dent, which w as on the 27th o f  M arch, 1914? A  
I  c a n ’t recall the exact tim e but I  recall calling 
on Mr. B lackm ore sh o rtly  a fte r  the accident and 
ta lk in g  to him  in reg ard  to it.

Q H ow  soon a fte r?  A  I  c a n ’t say  v e ry  ac-
curately. I t  w as a fte r  I  had discovered Mr. 
B onfield ’s' condition and had received his state-
ment. I t  w as su rely  a fte r  the accident.

Q W e w?ant to get some definite idea. W as it 
a  few  da}rs or few  w eeks? A  I  have no w ay 

^0 o f fixing it  but it w as n ear the accident. I
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A lb ert N . S tubblebw e, direct.

should say— let it go at a w eek or m ore, some-
th in g like that.

Q W eek  or ten days? A  Som ething like 
that. I t  m ay have been m ore or less.

Q D id  you  see th is elevator? A  I  saw  
w here it w as located.

Q D id you  see the elevator sh aft?  A  I  saw  10 
w here the sh aft w as but not to look into it at 

all.
Q H ow  did you  approach the elevator sh aft?

A  I  cam e in from  the—

M r. H eine. I  object to that as im m aterial.

A  I  cam e in from  the opposite entrance.
Q B an k  street?. A  T h e B an k  street en-

trance. I  cam e in from  the B an k  street en-
trance. T h is  door, I  had been in the other w a y  
before, but I  came in the B an k  street entrance ^0 
this tim e and met some gentlem an— I  d o n ’t know  
who it  w as— who re ferred  me back to M r. B lack- 
more. H e w as in about the m iddle p a rt o f the 
store. W e talked about it. T he conversation  
I fo rg e t at the present tim e, and then w ent back 
and saw  w here the elevator w as located, which 
would be on the B ro ad  street side, i f  I  rem em -
ber rig h tly , o f the street. I  h a v e n ’t been in to 
refresh  m y m em ory, so—

Q W h at w ould you  sa y  the condition o f ligh t 
was, briefly, im m ediately around the elevator 
shaft and the condition o f ligh t around the 
A cad em y street entrance o f the store at the tim e 
that you  called  there, a. w eek or ten d ays a fte r  
this accident?

M r. H eine. I  object to th a t unless the 
condition o f tim e and d a y  and w eather con-
ditions are sim ilar to those o f  the date of 
the accident. 4^
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A lb e r t N . S tu b b leb in e, d irect.

T h e  C ou rt. N o, I  th in k  I  w ill a llo w  that. 

C oun sel fo r  d efen d an t o b jects to th is ru l-
in g  o f the C ourt.

O b jection  n oted  as g ro u n d  o f appeal.

A  T h e im p ressio n  on m y m ind a t the time 
and oth er tim es th at the store has been exceed-
in g ly  d a rk  fo r  a  p u b lic  b u sin ess place.

M r. H ein e. I  m ove to  strik e  th a t out as 
a conclusion o f th is  w itness.

T h e C ou rt. Y e s .

A  T h e sto re  h as been—

M r. H ein e. I  o b ject to th e w itn ess volun-
te e rin g  an  an sw er.

T h e  C ou rt. H e can an sw er.

C oun sel fo r  d efen d an t ob jects  to th is ru l-
in g  o f th e  C ourt.

O b jection  noted  as gro u n d  o f appeal.

Q (Q u estion  rep eated .) A  T h e store w as 
v e r y  dim.

Q W h a t w ould  yo u  sa y  as to the d egree  of
lig h t aro u n d  the e le v a to r  and the d egree  o f lig h t
at the en tran ce o f  th e  store  fro m  A cad em y
stree t a t the tim e th a t yo u  v is ite d  a  w eek  or ten
d a y s  a fte r  the a cc id e n t! A  C o n sid e ra b ly  dark- 

30 er
•

Q D a rk e r  w h e re ! A '  A ro u n d  th e e levator 
as you  go  into the sto re  fro m  e ith er entrance.

Q H o w  w as the store  lig h te d !  W o u ld  you 
sa y  “ W e ll lig h te d ,”  or “ N ot v e r y  b rig h tly  
lig h te d ” !

M r. H ein e. I  o b je c t to th a t as ca llin g  for 
a  conclusion.

T h e  C ou rt. O b jection  sustain ed .

P l a i n t i f f  R e s t s .40
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M otion fo r  N on-suit.

T he Court. I  w ould like to hear you  gen-
tlem en on the question o f  th is ordinance 
and that resolution, which you  spoke o f  ye s-
te rd a y  and which I  adm itted subject to an y 
objection you  w anted to make.

In  the first place, you object to the ord i-
nance on the ground that you  thought the 10 
ordinances w ere im p ro p erly  passed, th ey 
had no a u th o rity  to pass on them. I  w ant 
to know  w hat a u th o rity  you  think this C ourt 
has to p ass on the v a lid ity  o f  an ordinance.
T h a t is the first question.

M r. M artin. I  have not an y precise au-
th o rity  to subm it on that question. In  th is 
case this C ourt w ould not d irectly  pass upon 
the v a lid ity  o f an ordinance.

T he Court. I  shall allow  it  to stand.

M r. H eine. I  resp e ctfu lly  m ove fo r  a non-
suit on the ground th at the negligence o f 
the defendant B lackm ore, even i f  proved  as 
charged  b y  the p la in tiff, w as not the p ro x i-
m ate cause o f the in ju ry  sustained:

C ole  v. Gem  Saving & Loan Society , 59
C. C. A . 593 (124 Fed. 113 ).

B oard  o f Trade  v. C ralle  (Sup. Ct. o f
A p p . V a .)  63 S. E . R ep. 995. 30

Claypool v. W igm ore, 34 Ind. A p p . 35.

On the fu rth e r ground that there is no 
negligence shown on the p a rt o f defendant 
B lackm ore tow ard  the p la in tiff who w as a 
licensee b y  su fferan ce:

R yerson  v. B athgate, 67 N. J . L . 334.
F a rris  v. H oberg, 134 Ind. 269.
M allow  v. New Y o rk R eal E sta te  E x -

change, 156 N. Y . 205.
40
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M otion fo r  N on-suit.

O ’B rien  v. W estern S teel Com pany, 100
Mo. 182.

W ise  v. A ckerm an, 76 Md. 375.
M cD onough  v. H odd E lectr ic  Company,

1 1 1  A p p . D iv. (N. Y .)  585.

A n d  on the fu rth e r ground that the plain-
l y  t if f  fa iled  to establish  the fa ct th at the in-

ju r y  su ffered  w as one which m ight have 
been reason ably an ticipated  b y defendant 
B lackm ore, and th is is not to be judged  in 
the ligh t o f subsequent events, but by what 
the defendant B lackm ore should have antici-
pated, w ould be the usual course o f events 
and o rd in ary  care at the tim e o f the acci-
dent :

E m pire Com pany  v. A tkinson , E tc ., Co., 
20 135 F ed. R ep. 135.

C ooley on T orts  (3rd E d ition ) page 73.

On the fu rth e r grounds th at the p lain tiff 
w as g u ilty  o f con trib u tory  negligence.

B a ker  v. Deane, 69 111., A p p . 613.
Urban  v. F och t. (P a .)  81 A tl. 55-56.
M ill v. B randes, (P a .)  83 A tl. 710.

M r. M artin. I  ask  fo r  a non-suit as to 
the defendant B ergm an , on the ground stated 

30 b y  counsel fo r  the other defendant and on 
the fu rth e r ground th at in this case there 
is no evidence w h atever to connect the de-
fendant B ergm an  w ith the alleged negligence 
and there is no evidence o f an y in vitation  on 
the p a rt o f the defendant B ergm an. A l-
though the p la in tiff had to go to the prem -
ises o f the p la in tiff B ergm an  the p la in tiff on 
his own case shows that the defendant, 
B ergm an , did not conduct a store and had 
nothing to sell and m akes it absolutely  clear40
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J . Edw ard Blackm ore, direct.

th at the p la in tiff had no business reasons 
fo r  go in g to the p lace o f the defendant 
B ergm an.

I  do not suppose the C ourt w ishes me to 
rep eat an y o f the argum ent o f M r. H e in e ’s 
m otion. M ay I  have the benefit o f that?

T he Court. Y e s.

M r. H eisley. I  do not oppose M r. M a rtin ’s~ 
m otion to non-suit as to M r. B ergm an.

The Court. I  shall refu se the m otion as 
fa r  as M r. B lackm ore is concerned and gran t 
the m otion as fa r  as M r. B ergm an  is con-

cerned.

M r. H eine. * I  o b ject to this ru lin g o f the 

Court.

O bjection noted as ground o f appeal. 20

J. E D W A R D  B L A C K M O R E , sw orn in his own

behalf.

D irect exam ination  b y  M r. H eine.

Q M r. B lackm ore, th is e levator on yo u r 
prem ises w as used as a fre ig h t elevator? A  

Y es, sir.

M r. H eisley. I  object to that.

M r. H eine. H e has answ ered it.

Q Y o u  have m ade a lease to M r. B ergm an  in 
this case. I  show you  this p aper and ask you  
if  that is a lease to B ergm an ? A  Y e s , has m y 
signature.

Q Do you  know  B e rg m a n ’s sign ature? A  

Yes.
Q Is  th at it?  A  Y e s , and that is  m y w r it-

ing there. 40
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J . Edw ard Blackm ore, cross.

M r. H eisley . L e t me look at it and I will 
adm it it i f  it has an y relevancy.

M r. H eine. I  o ffer this.

A d m itted  in evidence and m arked Exhibit
D 1.

 ̂ Q D id  you on an y occasion g iv e  perm ission to 
M r. B ergm an , yo u r tenant, to take up m erchan-
dise in this elevator? A  W h y, I  c a n ’t say that 
I  g a v e  it  to him  specifically, but I  allow ed him 
to use it.

Q Once in a  w hile when he had m erchandise 
to take up? A  A n y  tim e he had anything to 
take up I  m ade no objection to usin g it reason-
ably.

Q T h ere w as no provision  th at you  were to 
g iv e  him  an y elevator service? A  Y e s, gen- 

20 erally .
Q D id  you  see the p la in tiff, M r. Bonfield, 

sh o rtly  a fte r  the accident? A  Y e s, sir.
Q D id you  see the youn g lad  who w as in the 

prem ises there at the tim e o f the accident? A  
Y e s, sir.

Q W as th at youn g lad  in yo u r em ploy? A  
The boy that undertook to take him  upstairs, 
do you  m ean?

Q No, I  m ean the other boy? A  The colored 
30 b o y f

Q I  d o n ’t m ean the colored boy, the white 
boy, w as he in yo u r em ploy? A  No, he w a sn ’t 
in m y em ploy.

C ross exam ination  b y  M r. H eisley.

Q H oav long had you  known th at boy? A  
W h y, I  d id n ’t know  him  at all.

Q H e had been w orkin g around there for a 
long tim e? A  I  d o n ’t know  how  long he had 

40 been w orkin g  there.



77
J. Edw ard Blachm ore, cross.

Q H ad been, as a m atter o f fact, fo r  some 
time? A  H e had been up in M r. B e rg m a n ’s 
place, but I  p aid  no attention to M r. B e rg m a n ’s 
help.

Q H e would go up and down in the elevator?
A  I  believe he did. I  c a n ’t recall th at I  ever 
saw him. 10

Q A s  a m atter o f fact, you  allow ed anybody 
in th at build ing to use that elevator i f  th ey  
wanted to? A  I  m any tim es objected to an y-
body u sin g it.

Q A s  a  m atter o f fact, you  did allow  a g re a t 
m any people to use it?  A  N ot a g re a t m any.
I allow ed M r. B ergm an  or his em ployees.

Q D id n ’t  you  allow  other people to use it?
A  N ot know ingly.

Q D id n ’t you  see other people goin g up and 
down that elevator who w ere not B ergm an  or 
B ergm an ’s em ployees? A  I  d o n ’t recall an y-
body goin g up there who had no connection w ith  
Mr. B ergm an.

Q Y o u  w o n ’t say  they d id n ’t? A  I  d id n ’t 
see everyb od y go up and down. I  w a sn ’t there 
all the time.

Q Y o u  kind o f let the old elevator run itse lf?
A  No, the elevator w ould not run itse lf.

Q Y o u  d id n ’t think enough o f it to put any- 3 0  

body in ch arge o f  it?  A  I thought a good deal 
of it. I  had to p ay fo r  the keep o f it.

Q Y o u  d id n ’t think enough o f it to put 
somebody in charge o f the elevator, to put some-
body in charge o f it?  A  I  n ever had.

Q A n sw er the question. Qou never thought 
enough o f it to put som ebody in ch arge o f it fo r  
the purpose o f operatin g it?  A  I  n ever re-
quired the use o f it enough fo r  that.

M r. H eisley. I  m ove to strike that out. 40
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J . Edw ard Blackm ore, cross.

M r. H eine. I  m ove to let it stand.

T h e Court. The answ er w ill stand.

Q W ill you  answ er yes or no. Y o u  never 
thought enough o f it  to put som ebody in charge 
o f it fo r  the purpose o f operatin g  it?  A  I 
n ever p laced an y one p a rticu la r person in charge.

Q D id  you  place anyone in gen eral in charge 
o f it?  A  I  w as in gen eral ch arge o f it m yself.

Q T ook people up and down on it?  A  Some-
tim es, people w ith  whom  I  w as doing business. 
Took m y own fam ily  up m any a time.

Q Y o u  d id n ’t know  as a m atter o f fact that 
you  are required under the ordinance o f this 
c ity  and under the regulation s o f the building 
departm ent to take out a license fo r  th at eleva-
tor, did you? A  No, sir, n ever w as brought 

20 to m y attention, in an y w ay, shape or form .
Q Y o u  never heard until a fte r  this accident 

o f  an ordinance o f th is c ity  th at says that no 
person shall em ploy or perm it an y person to be 
in charge o f running an y passen ger elevator 
who does not possess the qualifications pre-
scribed th erefo r?  A  I  n ever knew  th at law  un-
til I  heard you  read  it today.

Q Y o u  did perm it th is fourteen  y e a r  o ld  boy
to nun th is elevator on occasions? A  I  never m  *. . . .  . .
perm itted him  to do it on an y occasion.

Q D id you  tell him  not to? A  I  n ever told 
him  because I  could not.

Q Y o u  saw  him  do it?  A  I  c a n ’t sa y  posi-
t iv e ly  I  ever saw  him  do it.

Q Y o u  w o n ’t sa y  you  did see him  do it?  A  
I  w o n ’t sa y  that.

D e f e n d a n t  R e s t s .
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M r. H eine. I  now  renew  m y m otion on 
the grounds p reviou sly  stated  fo r  a d irec-
tion o f verd ict and on the ground th at the 
w eight o f the evidence is sufficient denial by 
p lacin g the status o f this boy as  ̂ a volun-
teer and on the fu rth e r grounds there is an 
in terven in g cause in this case w hich comes 10. 
in betw een an y negligence b y  reason o f an 
ordinance and breaks the chain o f accusa-
tions and I  subm it that con trib u tory  n eg li-
gence on the w hole case has been affirm ative-
ly  p roved  and I  m ove fo r  a direction  o f v e r-
dict in fa v o r  o f the defendant.

T he Court. I  shall refuse yo u r m otion.

O bjection noted as ground o f appeal.

20

C h arg e  to  Jury.

The C ourt ch arges the ju r y  as fo llo w s:

Cu t l e r , J .

Gentlem en o f the J u ry . The p la in tiff in this 
action in stituted  his suit to recover from  J . E d -
w ard B lackm ore and W illiam  B ergm an  dam ages 
for in ju ries which he received on the 27th d a y  
of October, 1914. T he evidence h avin g  fa iled  to 
connect the defendant B ergm an  w ith  the acci-
dent a non-suit w as gran ted  so fa r  as he w as 
concerned and you, gentlem en, h ave sim ply to 
deal w ith  the rem aining defendant, J. E d w ard  
Blackm ore.

The circum stances are briefly  these:

On the d a y  in question this p la in tiff w ent to 
the store operated b y  B lackm ore on a la w fu l 
errand. U pon en terin g the store he m et a youn g ^
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b oy some fourteen  y e a rs  o f age who went with 
him  to the elevator. The door o f the elevator 
w as open or ra th er the door to the elevator 
sh aft w as opened; he stepped inside and fe ll to 
the bottom  o f the sh aft and w as in jured  and 
asks dam ages at yo u r hands.

10 Now, it is o b ligato ry  on the p la in tiff to estab-
lish  b y  a preponderance o f the evidence that the 
defendant w as negligent. T h is  case rests  en-
tire ly  on negligence. I f  the defendant w as not 
n egligen t in the p erform ance o f some d u ty that 
the law  casts upon him there can be no recovery 
so it is im portant that you  should consider all 
the evidence that has been presented in this case 
to determ ine w hether or not the p la in tiff has 
established b y  a preponderance o f the evidence

2Q the negligence o f this defendant. The defendant, 
B lackm ore, operated this store and held out an 
in vitation  to the public to enter his store and 
he w as bound to use that reasonable care, or 
rath er to see that reasonable care w as exercised 
to have the store reason ably fit and safe  fo r  the 
uses which he had in vited  others to m ake of it. 
In  other w ords, it w as his d u ty  to see that the 
store w as reason ably fit and safe  fo r  the persons 
th at entered.

30 In  this store w as an elevator and he w as bound 
to see that it w as reason ably protected so that 
persons in said  store would not fa ll down the 
elevator sh aft and be in jured. A s  I  have said 
the sole question in th is case is w hether the de-
fendant has been n egligent in the duties which 
the law  casts upon him. Y o u  have heard how 
the e levator sh aft w as enclosed and that the 
o n ly  w a y  o f entering it from  the first floor was 
b y  a door and that that door w as closed when

4 0 the p la in tiff entered the building. Y ou  are to
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say from  th is evidence w hether or not the de-
fendant, who owned the building and the eleva-
tor, used p rop er care in protectin g the sh aft o f 
that elevator. T h a t is one o f the questions which 
you are to m eet and are to decide b y  the ev i-
dence. B u t the p la in tiff contends fu rth er that 
the defendant w as also negligen t in the opera- 10 
tion o f this e le va to r; th at he had fa iled  to 
p rop erly  obey the rules which have been prom ul-
gated b y  the superintendent o f buildings o f the 
C ity  o f N ew ark, and that by reason o f th at n eg-
ligence there should be a reco very  in th is case.

Now, some tim e ago the M ayor and Common 
Council o f the C ity  o f N ew ark  passed an o rd i-
nance, which, am ong other things, p ro v id e d : 
“ T h at the superintendent o f buildings shall cause 
an inspection o f e levators ca rry in g  p assen gers or 0q> 
em ployees, to be m ade at least once e v e ry  six  
months and shall m ake regulation s fo r  the in -
spection, installation , a lteration  and operation o f 
such elevators and shall also m ake regulation s 
for the installation , a lteratio n  and operation  o f 
freigh t elevators w ith  a v iew  to sa fe ty ; and shall 
also p rescribe suitable qualifications fo r  persons 
who are p laced in charge o f the running o f p as-
senger or fre ig h t elevators. No person shall em-
ploy or perm it an y person to be in charge o f run- go 
ning an y p assen ger e levator who does not pos-
sess the qualifications p rescribed  th e re fo r .”

In pursuance o f this ordinance the superin-
tendent o f buildings o f the C ity  o f N ew ark  p ro -
m ulgated certain  rules. A m on g these w as a rule 
that elevators should be in charge o f a com petent 
operator o f reliable and industrious habits not 
less than eighteen y e ars  o f age w ith  at least one 
w eek’s experience in running an elevator under 
the instruction  o f a com petent person.

40
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The p la in tiff contends that th is w as not done 
and th at th erefo re  he has an action again st the 
defendant. The p assage o f this ordinance does 
not g iv e  the p la in tiff an y righ t to recover in this 
action except through the th eo ry  o f negligence. 
I t  is upon the elem ent o f d iscoverable danger that 

10 public statutes or ordinances act, and they do 
th is not b y  g iv in g  to the p la in tiff a righ t o f action 
he did not h ave before, but b y  th eir operation 
upon w hat m ight be called the common law  con-
science o f the defendant, better known to us in 
its  personified form  o f “ the o rd in ary  prudent 
m an ,”  the fam ilia r  fiction designed b y  the com-
mon law  to aid ju ries, when deciding w hat was 
the p i oper th in g fo r  a m an to do, to lose sight 
o f the personal point o f v iew  o f that particu lar 

20 m an and to base their judgm ent upon a general 
“ stan dard  w hich in the final assize is w hat the 

ju r y  itse lf  thinks w as the p rop er th in g to do.
In  other w ords, it is inconsistent w ith  ordinary 

prudence fo r  an in d ividual to set up his private 
judgm ent again st that o f the la w fu lly  constituted 
public authority. W e m ust assum e, therefore, 
that the o rd in ary  prudent m an w ould not do such 
a th in g since to do so w ould be to change his 
entire n ature and forego  the v e ry  tra its  that 

20 brought him into existence. H e would, in fine, 
cease to be the p attern  m an he m ust continue to 
be in order to be at all.

Upon common law  principles, therefore, when
the leg isla tu re  has b y  public statute established
a certain  stan dard  o f conduct in order to prevent
a danger th at it  foresaw , it has in this regard
forew arn ed  the “ o rd in ary  prudent m an ”  and
through him  the defendant in a c iv il action,
w hose conduct m ust a lw ays coincide w ith this
common law  criterion. Such danger, therefore, 

40 °  1 ’
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does not h a ve  to be p ro v ed  b y  the p la in tiff, since 
th ere  is  no lo n g er room  fo r  a reason ab le d iffe r -
ence o f opinion, fo r  b y  h is b reach  o f the sta tu te  
the defen d an t, th ro u gh  his com m on la w  con-
science, is ch a rg ed  w ith  kn ow led ge th a t i f  in -
ju r y  ensues he w ill h ave acted  a t  h is p eril.

So  th a t the qu estion  s till rem ain s w h eth er or IQ 
not th is d efen d an t in  fa ilin g  to h a ve  a  m an  to 
o p erate  th is  e le v a to r  w a s n eg lig en t, and w h eth er 
th at n eg ligen ce w as th e p ro xim ate  cause o f the 
accident.

N ow , a m an m a y  be n eg lig en t w ith o u t b e in g  
liab le  fo r  in ju r y  or d am ages and y o u  h a v e  to go 
a step  fu rth e r  than  s a y in g  in  th is ca se  th a t the 
d efen d an t w a s n eg ligen t. Y o u  h ave to s a y  th a t 
the n eg ligen ce w a s  the p ro x im a te  cause o f th e 
accident w h ich  resu lted  in  th e in ju r y  to  th is  20 
p la in tiff.

N ow , yo u  m a y  con sid er an oth er p h ase o f the 
case, becau se yo u  m ust tak e  into co n sid eratio n  
a ll o f the evidence th a t h as been o ffered  b e fo re  
y o u : T h e b o y  w ho in v ited , as th e y  claim , th is
p la in tiff  to  en ter the b u ild in g. I f  th is b o y  w a s 
in the em p loy o f M r. B lack m o re  and w a s  a ctin g  
under the scope o f h is a u th o rity  w hen he opened 
the door o f the e le v a to r  and in v ite d  the p la in tiff  
to enter, M r. B lack m o re  th ro u gh  the act o f h is  30 
agent w ould  be liab le , un less th e p la in tiff  w a s 
g u ilty  o f co n tr ib u to ry  n egligen ce, bu t i f  yo u  com e 
to the conclusion th a t th is b o y  w a s  n ot in  the 
em ploy o f M r. B la c k m o r e ; th a t M r. B lack m o re  
had not a llow ed  him  to run th is  e le v a to r  and 
did not hold him  out to th e p u b lic  as one o f h is 
em ployes. I t  m akes no d ifferen ce  how  he w as 
there— if  he w as not th ere  w ith  the consent or b y  
the d irect a u th o rity  o f M r. B la ck m o re  w h a te v e r

40
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lie did w ould not bind Mr. B lackm ore in reference 
to his action on that day.

N ow , gentlem en, i f  y o u  decide (ta k in g  into con-
sid eratio n  the ordinance, w h a t th is  m an did, w h at 
the d efen d an t did, w h a t he fa ile d  to do) that 
the accid en t w a s not caused  b y  a n y  im proper 

It) o p eratio n  o f the e le v a to r; th e e le v a to r  did not 
go  up too fa s t  an d  th e m an w a s not throw n  out, 
th e b o y  did not shut th e  door too q u ick  and shut 
the m an in the door, th e  accid en t Was n ot through 
th e im p ro p er o p eratio n  o f the e le v a to r, but the 
aceident w a s caused  because the e le v a to r w as 
not th ere  w hen the m an w as supposed  to step in 
it, yo u  a re  to d eterm in e w as the d efen d an t g u ilty  
o f n egligen ce. I f  he w a s not or i f  he w as gu ilty, 
w as not the a p p ro x im a te  cause o f th e accident, 

<*q  the p la in tiff  cannot reco v e r but i f  he w as g u ilty  
o f n egligen ce and th a t n eg ligen ce  w a s the p ro x i-
m ate cause o f th e  accid en t then  th ere  can be a 
re c o v e ry  and should be a re c o v e ry  in  th is case 
u n less the p la in tiff  h im se lf w a s n eg ligen t and 
con trib u ted  to the accident.

Now, there com es another question, gentle-
men, entirely a question o f  fa ct fo r  you to de-
termine. Y ou  will recollect that this boy  was a 
small boy  fourteen years o f  age and you have the 

30  right to consider whether or not a boy o f that 
age would have been in charge o f  that elevator 
and whether this man when he came in would not 
be aware that such a boy would not be the person 
in charge o f  an elevator o f  that character. You 
are to take into consideration that when the ele-
vator door was opened there was not anything 
said. The p laintiff does not say he was looking 
at the floor and looking down but sim ply walked 
in, and his eyes in fron t o f  him when he fell. 

£0 Now, gentlemen, i f  you believe that he used the
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ord in ary  caution o f a reason ably prudent m an, 
i f  he did on that occasion w hat a reason ably 
prudent m an w ould have done, w alked into th at 
elevator and w as not g u ilty  of con tribu tory n egli-
gence and that the defendant, as I  h ave said, 
w as g u ilty  o f negligence w hich w as the cause of 
the accident, then yo u r verd ict should be fo r  the 
p la in tif f ; i f  not, it should be fo r  the defendant. 
I f  you come to the conclusion th at it is fo r  the 
p lain tiff then you come to another question, and 
that is the question o f dam ages. H e is entitled 
to all he has lost b y  reason o f his in ju ry . A s  I  
understand it from  the testim ony, but you are  to 
be the sole ju d ge  o f a ll this evidence, he lost from  
$50 to $60 from  the sa la ry  w hich he w ould oth er-
wise have received from  the m ission. H e lost 
from  $50 to $60 from  the am ount he w ould have 
earned o rd in arily  from  g iv in g  certain  lectures. 
That, I  understand, is a ll the m oney that he act-
ually  lost, but he is entitled to som ething m ore, 
if  he is entitled to anything, and that he is en-
titled to som ething fo r  the pain  and su fferin g  
which he endured and fo r  such pain  and su ffer-
ing he m ay h erea fte r endure.

Now, pain and su fferin g  cannot be w eighed 
out the sam e as you w ould w eigh  out an y m er-
chandise. B u t you, gentlem en, by yo u r own go cd  
common sense have to fix this sum in d ollars and 
cents th at you aw ard  this m an fo r  his pain and 
suffering which he underw ent. T h ere is not an y 
perm anent in ju ry  so that is out o f the case. The 
question is how much su fferin g  he has undergone 
and w hat he w ill undergo in the futu re. F o r  
that he is entitled to com pensation i f  entitled to 
any com pensation at all.

Y ou are to take this case, consider all the 
evidence that has been offered in this case, then

IQ

20

30

40
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determ ine w hether or not there w as negligence 
and i f  there has been negligence then whether 
it  w as the approxim ate cause o f the accident and 
w hether the p la in tiff w as g u ilty  o f contributory 
negligence. I f  th at w as so then there cannot be 
an y  recovery. B u t w hile the p la in tiff m ust es- 

10 tablish  in the first p lace the negligence of the de-
fendant the defendant m ust establish  the con-
trib u to ry  negligence o f the p lain tiff. The burden 
o f p ro v in g  con trib u tory  n egligence rests upon the 
defendant in th is case. I f  you  find the plain-
t s  in ju ries w ere the result o f the negligence 
o f the defendant and that he w as not gu ilty  of 
con trib u tory negligence he is  entitled to a ver-
d ict; i f  not, the defendant is entitled to the 
verdict.

20 T ake this case; trea t it w ithout p reju d ice; treat 
it ju st exactly  as you w ould an y other case; give 
it yo u r carefu l consideration  and then make any 
such verd ict as you think the evidence w arrants 
a fte r  a p p ly in g  these rules o f law.

I  refu se to ch arge the p la in tif f ’s requests to 
charge in the w ord in g  requested, but I  think I 
h ave covered them  in a d ifferen t w ay.

T h e  J u r y  R e t i r e s .

30
P la in t if f ’s counsel requests the C ourt to charge 

the ju r y  as fo llo w s:

(1) T h at the m unicipal regulations of the ’ 
C ity  o f N ew ark required this elevator to be in 
charge o f a com petent op erator o f reliable and 
ind ustrious habits, not less than eighteen years 
o f age, and i f  the ju r y  finds that such elevator 
w as not in  the ch arge o f such person at said time, 
and the absence o f such person w as the proxim ate

40 cause o f the accident, then the defendant was
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g u ilty  o f neglect, and m ust respond in dam ages, 
unless it  ap p ear th at the p la in tiff w as g u ilty  o f 
con tributory neglect.

(2) T he burden o f p rovin g  con trib u tory  neg* 
lect is upon the defendant.

The ju r y  return ed  a v erd ict in fa v o r  o f the 
p lain tiff and again st the defendant Blackm ore 
in the sum of fo u r hundred ($400) dollars.

E X H I B I T  D. 1.

L e a s e  W i t h  W a t e r  C l a u s e .

F rom  J . E . B lackm ore to A . B a rb e r  W . B e rg -
man, from  A p r il  1st, 1914, to A p r il  1st, 1916.

This indenture m ade th is seventh d a y  of A p ril, 20 
in the y e a r  One Thousand N ine H un dred  and 
Fourteen betw een J . E . B lackm ore o f the C ity  
of N ew ark, in the C oun ty o f E ssex , and S ta te  of 
New J e rse y  o f the F ir s t  P a rt, and B a rb e r 
Bergm an, o f the C ity  o f N ew ark, in  the C oun ty 
of E ssex, and S ta te  o f N ew  J erse y , of the S ec-
ond P a rt, w itnesseth, th at the said P a r ty  o f the 
F irst P a rt  do hereby dem ise and lease unto the 
said P a r ty  o f Second P a rt, a ll the room s on the 
fifth floor o f the B lackm ore building, at 60 30
A cadem y street, in the C ity  o f N ew ark, N. J., 
with the appurtenances and the sole and un in ter-
rupted use and occupation th ereof (except as 
hereinafter m entioned) fo r  the term  of two y e ars  
from  the first d ay  o f A p ril, nineteen hundred and 
fourteen, fo r  the y e a r ly  rent o f fo u r hundred and 
eighty dollars p ayab le  m onthly in advance.

A nd the said P a r ty  o f the Second P a r t  doth 
hereby agree to p a y  to the said  P a r ty  o f the 
F irst P a rt, heirs, assign s, agents or attorn eys,
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the said yearly  rent o f  fou r hundred and eighty 
dollars at the time and in the manner aforesaid.

A nd  the said P arty  o f  the Second P art doth 
hereby prom ise and agree that they w ill not Re- 
Let or U nder-Let the whole or any part o f said 
prem ises, nor assign this lease, nor use or per-

il 0 m it any part thereof to be used fo r  any other 
purpose than photo finishing studio, w ithout the 
w ritten consent o f  the said P arty  o f  the F irst 
Part, his heirs, assigns, agents or attorneys, 
under the penalty o f  forfe itu re  and dam ages; 
that the said P arty  o f  the F irst Part, his heirs, 
assigns, agents or attorneys m ay enter into and 
upon said prem ises at reasonable hours in the 
daytim e to examine the same, or to make such 
repairs or alterations therein as shall be neces- 

2Q sary fo r  the preservation  th ereof; and to exhibit 
them at any time during the last three months of 
the said Term  from  Ten o ’clock in the m orning 
to F ive o ’clock in the afternoon (Sunday ex-
cepted) to any person or p erson s; and put up 
notices “ T o L e t ”  or “ F o r  S a le ,”  on the outside 
wall thereof. I f  the* said prem ises shall become 
vacant, or be deserted during said term, the said 
P arty  o f  the Second Part, doth hereby authorize 
the said P arty  o f  the F irst Part, his heirs, as- 

30 si£ lls> agents or attorneys, to re-enter the same 
at his option, and R e-Let them and receive and 
apply the rent so received to the paym ent o f the 
rent due by these present.

A nd the said P arty  o f  the Second Part doth 
further agree to keep the prem ises in as good re-
pa ir as the same shall be at the commencement 
o f  said term  (w ear and tear arising from  a rea-
sonable use o f  the same and dam ages by the ele-
ments e x ce p te d ); and at the expiration o f said 
term to yield up the peaceable possession thereof40
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to the said  P a r ty  o f the F ir s t  P a rt, his heirs, 
assigns, agents or attorneys.

A n d  the said  P a r ty  o f the Second P a r t  doth 
furth er agree to p a y  to the said  owner, J. E . 
B lackm ore, the w a ter ta x  assessed  upon said  
p rop erty, additional to the rent a foresaid , w ith  
allow ance as heretofore.

I n  W i t n e s s  W h e r e o f , the said  p a rties  have 
hereunto, in  duplicate, set th eir hands and seals 
the d a y  and y e a r  first above m entioned.

Sealed  and delivered  in the presence o f

J. E . B L A C K M O R E ,
W M . B E R G M A N ,
W M . S H U R T E ,
A N T H O N Y  B A R B E R .

20

30
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A ctio n  at 
Law.

B rie f fo r  P la in tiff-R esp on d en t.

The undisputed evidence shows th at the p la in -
tiff desired to purchase a istand, and h avin g  been 
directed to go  to a photographic place  at No. 60 
A cadem y S treet, in the C ity  o f N ew ark, he not 
knowing the name o f the proprietor, w ent to 
No. 60, which had upon the first floor, the photo-
graphic business o f the defendant, p. 56," and 
upon the top floor, the photographic business of 
a tenant. D efendant owned the building.

A s p la in tiff w as about to enter the building, 
p. 26, he w as in tercep ted  n ear the entrance, p. 
26, 1. 4 ; p. 30, 1. 8, b y  a b o y in the store o f the 
defendant, and b y  reason o f w hat the boy said  to 
him, p. 26, 1. 28, and p. 27, he follow ed the boy 
back into the store (see p age 27) to  the eleva-
tor ; the boy opened the door o f the elevator 
shaft, stepping aside, ev id en tly  fo r  the purpose 
o f allow ing the p la in tiff to enter the e le va to r; 
the place w as dark, or at least dim, esp ecia lly  to 
one com ing in from  the ligh t o f the street, p, 72* 
1. 5 to 32; p, 62, 1. 32; p, 63, to p ; p. 27, 1. 30, 
and the p la in tiff could, not observe- th at theele-r 
vator w as not there, but presum ing h e-w as.step -

Or a v ia  M. B o n f ie l d ,
Plain tiff-R espon den t,

vs.

J. E d w a r d  B l a c k mo r e ,
Defendant? A p p ella n t.
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p in g in the. e levator, he fe ll  down the elevator 
shaft.

P la in tiff  recovered a verd ict o f $400.

The defendant seeks to reverse the judg-
ment upon substantially two grounds:

F i r s t . T he con trib u tory  neglect o f the plain-
tiff, and Se c o n d l y , the absence o f neglect of 
the defendant.

j
As to contributory neglect, w e respectfu lly  

u rge  th at th is can only ex ist w here a  person 
has acted d iffere n tly  from  the m anner in which 
a prudent person h avin g reg ard  fo r  his own 
sa fe ty , w ould act.

D id  not p la in tiff do p recise ly  w h at an y rea-
sonable and prudent person w ould do under like 
circu m stan ces! H e w as a stran ger desirin g to 
buy a ph otograp h ic supply. H e w as directed to 
an un-named photographic  store at No. 60. He 
w ent there, and assum ing he knew  there was 
one on the ground floor, and one on the upper 
floor, there is no evidence to show th at at that 
tim e he knew  th ey w ere  tw o sep arate photog-
raphic concerns. On the con trary, he is met by 
the boy at the door o f the photographic  store 
o f the defendant— not a d ifferen t kind o f store.

The boy ev id en tly  bade him  fo llow  him to 
the elevator, and he did so. T he conduct of 
the boy w ould im press anyone w ith  the idea 
th at the boy w as authorized to do w hat he did, 
esp ecia lly  as the boy w as the only person in 
that portion  o f d efen d a n t’ s store. P . 29, 1. 33; 
p. 30, 1. 33. (D efendant w as at the other end 
o f the store.) B ottom  o f p. 56, top  o f 57.
• P la in tiff  also had the righ t to assum e that it 

w as safe  fo r  him  to step through the open door. 
Who w ould not h ave done p recise ly  w hat the
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p la in tiff d id ! Should he have asked the hoy 
fo r  h is cred en tials or other p ro o f o f h is righ t 
to  m eet prospective custom ers and d irect them 
to the elevator?

T h ere w as not the sligh test evidence to indi-
cate con trib u tory  negligence, but i f  there w as, 
it w as fo r  the ju ry .

K argm an  v. Carlo, 56 V r., 637.

As to Defendant’s Negligence

I t  is im m aterial w hether B lackm ore dealt in 
the artic le  p la in tiff desired. A  store-keeper 
must be an in v ito r to the public to  enter his 
prem ises in search o f articles w hich the public 
have a reasonable righ t to believe m ay be ob-
tained o f such store-keeper. I t  c a n ’t  be pos-
sible that i f  one goes into a  la rg e  dry-goods 
store, seeking a p a rticu la r kind o f cloth, th at 
such person is u n law fu lly  upon the prem ises, 
or th at such store-keeper does not owe to such 
person the d u ty  o f gu ard in g  sta irw a y s  and ele-
vators and other openings, in a reasonable m an-
ner, to p rotect such person from  in ju ry . W e 
insist th at he owes a d u ty  to all who enter his 
store as prospective custom ers, and this re-
gardless o f w hether in fa c t th ey becom e p u r-
chasers or not.

A n  e levator m ust be considered a dangerous 
instrum entality, dangerous w hen operated b y an 
inexperienced person, and the sh aft dangerous 
when le ft  im p ro p erly  guarded, and the C ourt 
w ill not sa y  as a m atter o f law th at the defend-
ant is not g u ilty  o f  negligence i f  he leaves a 
dangerous in stru m en tality  unguarded so a third  
person m ay operate it to the harm  of another.
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T h is d e fe n d a n t’s negligence is shown in two 
w a y s :—

F ir s t :  H e vio lated  and w h o lly  ignored the
B u ild in g  O rdinance o f N ew ark  and R egulations 
o f the Superintendent o f B uild in gs. T hese were 
ju st as much the law  o f the C ity  o f N ew ark, as 
our L e g is la tiv e  enactm ents are the law  o f  this 
State. I f ,  how ever, the le g a lity  o f such ordi-
nance and regulation s are to be questioned, they 
m ay not be questioned in this co llateral m an-
ner, but should be challenged b y  d irect attack, 
but under the 32nd • Section  o f the C h arter of 
the C ity  o f N ew ark, P . L. 1859, p. 476, it is 
provided  a fte r  enum eration o f other powers, 
“ th at the Council shall have pow er to make 
* * * aii other ordinances, ru les, regulations,
etc., not co n trary  to the law s o f th is S ta te  and 
the U nited  S tates, as th ey  m ay deem necessary, 
e tc .’ ’

T h e righ t exercised b y  cities to regulate the 
operation o f e levators, has been so long p er-
sisted in, that it seems to be a p a rt o f the com-
mon law  o f the land w ithout the citation  of 
an y express leg is la tiv e  grant.

T hese regulation s w ere m ade not fo r  the pur-
pose o f securin g the “ sa fe ty  o f the e le v a to r,”  
but the safety  o f persons using it. The city  
considered the elevator and sh aft dangerous in-
strum entalities, and it w as reasonable fo r  the 
ju r y  to find th at the fa ilu re  o f this defendant 
to observe the c ity  law s, w as the d irect and 
proxim ate cause o f this happening.

P esin  v. Jug o vitz, 56 V r., 256.

W h eth er an elevator is a p assen ger or freigh t 
elevator, depends upon the use  to which it is 
put, and not upon its  construction. T h is ele-
v a to r  w as both a passenger, p. 58, 1. 35, and
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fre ig h t elevator, p. 75, 1. 24 to 30, and defen d-
ant vio lated  the ordinance req uirin g an a t-
tendant fo r  a passen ger elevator, and also v io -
lated  the ordinance req u irin g  a  notice to he 
posted in the fre ig h t elevator, read in g  “ persons 
rid in g on th is elevator, do so at th eir own risk. ’ ’

T h is accident coidd not have happened i f  the 
attendant specified by the ordinance was on 

duty.
I t  is im m aterial w hether the boy in question 

w as in the em ploy o f the defendant, becau se:—

The defendant kn ow in gly perm itted  th is boy, 
p. 57, 1/ 27 to 40; p. 78, 1. 30-37; as w ell as 
others, p. 77, 1. 4, to operate th is elevator.

The p la in tiff had the rig h t to assum e, under 
the circum stances, at least it w as fo r  the ju r y  
to say  w hether he had such righ t, that this boy 
was operating the elevator fo r  the defendant.

The cases cited b y  the defendant do not ap -
pear to be cases w here the situation  w as reg u -
lated b y  a m unicipal ordinance.

Second: The negligence of the defendant #
was established by principles of common law, 
irresp ective o f an y ordinance, because this ele-
vator, like an y other m achinery fo r  the tra n s-
portation  o f passen gers, is a dangerous in stru -

m entality.
I re fer  to the case o f  S m ith  v. N. Y ., etc., R.

R. Co., 17 V r., p. 12, which seems to n egative 
the idea th at w here the ow ner o f a  dangerous 
in strum en tality  has le ft  it in a p lace w here a 
stranger can rea d ily  set it in m otion that the 
owner would not be liab le because the in ju ry  
w as due to the act o f an intervenor.

H aines v. A tla n tic  C ity  R. R . Co., 36 V r., p.
30, in speaking o f the Sm ith  case, sa y s: “ I t
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w ill be observed th at in  th at case, there was 
fa u lt upon the p a rt o f the C om pany in leav-
in g  its  loaded car on a sw itch inclin ing tow ards 
its  m ain track , and liable to be sent down on 
the la tter  tr a c k .”

In  the case at bar, there w as fau lt on the 
p a rt o f B lackm ore in leav in g  an elevator in such 
condition that anybody could operate it and 
cause it to become dangerous.

The Sm ith  case is also ap proved  in Salisbury  
v. E rie  R. R ., 37 V r., bottom  o f page 234 and 
235, in the C ourt o f E rro rs , and says at p. 234, 
th at the Com pany w as under a du ty to m ain-
ta in  its tra ck s and appliances w ith  reasonable 
care, and th at although in th at case, the fo re -
m an had loaned the hand-car w hich did the 
dam age, to a th ird  person, who in ju red  the p lain-
tiff, nevertheless, the C om pany w as responsible.

In  the case at bar, the defendant w as under 
the d u ty  o f h avin g  an attendant operate this 
e le v a to r or else not allow  it to be operated  at 
all.

T he case o f Buchanon  v. C entral R . R . Co. 
of New J ersey , 50 V r., 586, treats  o f a  case 
w here a p la in tiff fe ll down an unprotected open-
ing, and the C ourt declined to s a y  as a  m atter 
o f law , that the defendant w as not negligent, 
and at p. 590, cites the case o f 0  ’B rien  v. Tatum , 
84 A la ., 186, which holds th at a store-keeper who 
either exp ressly  or im p lied ly  in vites the public 
to enter his p lace o f business fo r  the purpose 
o f trad in g, m ust exercise care to keep his prem -
ises safe , and w here one so en terin g is acci-
d en tally  in jured  w ithout negligence on his part, 
b y  fa llin g  into an opening constructed in the 
store floor, the question o f d e fe n d a n t’s negli-
gence is fo r  the ju ry . A t  p age 59, it cites Gor-
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don v. Cum m ings, 152 M ass., 514, w here a le tter 
ca rrie r  fe lt h is w a y  along a d im ly ligh ted  bu ild -
ing and stepped into an e levator opening, C ourt 
decided th at it  w as fo r  the ju ry .

R e sp e ctfu lly  subm itted,

W IL B U R  A . H E I S L E Y , 
Counsel fo r  P la in tiff-R espon den t.
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New Jersey Court of Errors and Appeals
Ora via  M. B o u f ie l d ,

P lain tiff-R espon den t,

vs.

J. E dw a r d  B l a c k mo r e ,
D efendant-A ppellant.

On A p p ea l 
from  the 
Suprem e  
C ourt.

(E sse x  C o u n t y  C i r c u i t .)

(B efo re  Hon. W illard. "W. C u tler, C ircu it 

Judge.)

B rie f of A ppellan t.

A b s tra c t of th e  C ase.
T h is action w as in stituted  b y  the p la in tiff  in  

the Suprem e C ourt, E sse x  C oun ty C ircu it, to 
recover dam ages fo r  p erson al in ju rie s  a lleged  to 
have been sustained b y  reason  o f the negligence 
of - defendant, J . E d w a rd  B lackm ore, ow ner o f 
the. B lackm ore B u ild in g, in  N ew ark, and W il-
helm B ergm an, a tenant o f said  building, co-defen-
dants, w h ereby p la in tiff fe ll dow n the e levator 
shaft on the first floor o f the B lackm ore build-
ing. T he case w as tried  b efo re  the H on orab le 
W illard  W . C utler, C ircu it Jud ge, on M ay 16th 
and 17th, 1916, and resu lted  in  a  non-suit of. 
the p la in tiff as to defendant B ergm an  and a  v e r-
d ict fo r  the p la in tiff  in  the sum o f F o u r  H un -
dred D ollars aga in st defendant B lackm ore, upon 
which judgm ent w as entered, and defendant; 
Blackm ore appeals therefrom .
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G ro u n d s  o f A p p ea l.
1. T h a t th e C o u rt re fu se d  to  g r a n t  d efen -

d a n t B la c k m o re ’s m otion  fo r  a  non-suit.

2. T h a t the C o u rt re fu se d  to  g r a n t  d e fe n -
d a n t B la c k m o re ’s m otion  “to d ire c t a v e rd ic t  in 
fa v o r  o f  d efen d an t B lackm o re.

3. B eca u se  the C o u rt ad m itted  in  evidence a 
certa in  ord inan ce o f  the C ity  o f  N ew ark , (S .
M., p a g e s  5 to  13, and 35.)

4. B eca u se  th a t C o u rt ad m itted  in  evidence 
ce rta in  a lle g e d  ru les o r  reg u la tio n s  to th e build-
in g  d ep artm en t o f the C ity  o f  N ew ark . (P a g e s  
5 to 13, and 35).

B rie f o f th e  A rg u m e n t.
D efen d a n t B lack m o re  is  the ow n er o f  a build-

in g  a t  No. 60 A c a d e m y  street, in  th e C ity  o f 
N ew ark , know n a s  the B la ck m o re  b u ild in g.

T h e first floor o f the b u ild in g  is  u sed  b y  de-
fen d a n t B lack m o re, a s  a s to re  w h ere  he con-
ducts h is business.

T h e fifth  floor o f the bu ild in g, a t the tim e o f 
the accid en t in v o lve d  in  th is  case, w a s rented 
b y  d efen d an t B la ck m o re  to  d e fe n d a n t B ergm an  
(S e e  L e a se  E x h ib it  D  1, C ase , p a g e  87) w hich 
p rem ises d efen d an t B e rg m a n  used a s  a  photo-fin- 
lsh in g  studio. T h e en tran ce to th e b u ild in g  is 
o v er a tile  p avem en t b y  a  s ta ir w a y  upon the 
r is e rs  o f  w h ich  a p p e a r  the nam es o f the persons 
on th e u p p er floors. T o  the le f t  o f  th is  entrance 
a p p e a rs  a show -case o f  d efen d an t B e rg m a n ’s 
p h oto grap h s. T o  the r ig h t o f  th is  en tran ce is 
the show -w indow , and a  d oor w ith  B la c k m o re ’s 
nam e on it, th ro u g h  w h ich  w a s the en tran ce to 
B la c k m o re ’s p lace  o f business.
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On defendant B la ck m o re ’s prem ises on the 
first door w as an e levator w hich he sa ys  .was a  
fre ig h t e levator used to c a rry  np fre ig h t fo r  
storage on the upper floors in connection w ith  
his (defendant B la ck m o re ’s) business. On the 
27th o f  O ctober, 1914, the p la in tiff w as in search 
o f a p h o to g ra p h er’s stand, and w en t to No. 60 
A cad em y street to find the ph otograph er, and 
attem pted to go to the prem ises o f  defendant 
B ergm an  on the fifth  floor. Som ew here n ear the 
entrance p la in tiff encountered a b o y who w as in 
the em ploy o f M r. B ergm an  (C ase  p. 77, 1. 1 ) ,  
to w hom  he s a id : “ I  w ant to  see the photo-
g ra p h e r .”  (C ase p. 26, 1. 10). T h is  b o y  w a s in 
the em ploy o f the defendant B ergm an , B lack- 
m ore did not em ploy him  (C ase  p. 76, 1. 32). 
P la in tiff, ap p aren tly  on the b o y ’s in vitation , fo l-
lowed the boy into d efen dan t B la ck m o re ’s store, 
w here the b o y w ent to the fre ig h t elevator, 
opened the slid in g d oor and the p la in tiff stepped 
in, and there being no elevator there, fe ll to the 
basem ent, receivin g the in ju ries o f  w hich he 
com plains.

D efen dan t B lackm ore contends th at there w as 
no in vitation , express or im plied, b y  him, or 
anyone authorized to act fo r  him, to come upon 
his prem ises and m ake use o f th is elevator, and 
that there w as no perm ission given  to the p lain -
tiff, nor to M r. B ergm an , nor to an y em ployee 
of Mr. B ergm an , nor to an y p rosp ective cu s-
tom er o f M r. B e rg m a n ’s, to m ake use o f th is 
elevator, and th at the facts  proven show no v io -
lation o f an y d u ty  restin g  upon d efen dan t B lack- 
more, and do show g ro ss negligence con tribut-
ing to the accident on the p a rt o f the p la in tiff. 
The m otion to non-suit and the m otion to d irect 
a verd ict fo r  defendant B lackm ore w ere denied, 
and upon these ru lin gs defendant B lackm ore 
predicates error.
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E vid en ce w as also erron eou sly  adm itted con-
cerning a certain  ordinance o f the C ity  o f  N ew -
ark  and rules a lleged  to have been m ade pur-
suant thereto b y  the Superintendent o f B u ild -
ings.

T hese rules, aside from  th eir lack o f prom ul-
gation, defendant contends a p p ly  only as between 
the c ity  and defendant and cannot be m ade the 
basis o f an y p riv ate  righ t o f action.

U ndisputed F ac ts .
The p la in tiff testifies as to w h y he w ent to 

the building at 60 A cad em y stree t: “ A  friend 
o f m ine who is a p h otograph er * * * * came to 
me and he said  th at this p h otograph er w ould be 
able to su pp ly one o f  those sta n d s”  which plain-
t if f  desired  to purchase. (C ase, p age 25, 1. 36.) 
P la in tiff  said  he had n ever been in th is building 
before and that he got there about noon hour, 
and, “ A s  I  w as en terin g the door a  lad  came 
but and asked who I  w anted to see, and I  said 
‘ I  w ant to see the p h o to g ra p h er’ ” . (C ase page 
26, 1. 1-10). P la in tiff  then sa y s: “ I  follow ed 
him  (the boy) to the e le v a to r .”  (C ase  page 27,
I. 2). “ T he elevator is a little  w a y  in from  the 
door. T h ere is a sta irw a y  on the sam e sid e”  
C ase, p age 27, 1. 10.) “ I  started  fo llow in g  this 
boy to the elevator, which is a  w a y  in the store 
on the sam e side as the sta irw ay, m ore under 
the sta irw ay, in th at d irection, and a fte r  we 
reached the elevator he stood to the side and 
he opened the d o o r ' and stepped in the side-
w ay. O f course there w as no ligh t there and 
the lig h t is cut o ff som ewhat b y  the sta irw a y  and 
the window, which is in fron t, and does not give 
much ligh t tow ard  the e levator * * * # W hen 
he opened the door and stepped in the side-way
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I looked stra igh t ahead and stepped in .”  (C ase 
page 27, 1L 30-40.)

“ The elevator door w as a  slid in g d o o r ”  (C ase 
page 28, 1. 27).

The boy “ stood sidew ays. H e stepped in  a 
sides position ju st as one w ould in g iv in g  yo u  
passagew ay to go in .”  (C a se  p. 28, 1. 31)..

The boy “ pulled the door th is w ay, and stood 
this w ay, and 1 w as r ig h t th ere as he opened 
the d oor.”

“ Q D id  he attem pt to stop you  in any 
w ay? A  N o, sir.

Q D id  he w arn  you  not to  step in? A  
A  No, sir. (C ase  p. 29, 1. 10-18). *

Q W a s there anybody in the store but 
the boy th at you  saw ? A  No, at th at tim e 
I  did not see anyone exceptin g the boy.

Q W h a t happened to you  a fte r  you  step-
ped to the door o f the sh aft ? A  A s  I  fe ll 
down, I  stepped in— down I  went. T h ere 
w as nothing there and I  fe ll to the cellar 
bottom. (C ase  p. 30, 1. 31-40).

Q D id you  see an y elevator there? A  
No, sir.

Q D id you  look to see i f  an y w as there? 
A  Y e s, I  looked ahead o f me as I  w ent in.

Q D id the line o f yo u r vision  as it  passed 
through this door go. in the direction  o f the 
shaft or not? A  I  did not know  w here it 
w as but fo llow in g  the boy, when he w ent 
there, o f course, go in g in from  the ligh t, I  
follow ed him  and when he stopped and 
opened the door, then as I  said, I  stepped 
in.

Q A s  you  stepped into the door o f the 
shaft w ere yo u r eyes open? A  Y e s, sir.

Q W h ere w ere you  looking? A  A h ead  
o f  me.

New Jersey State Library
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Q Into the sh aft?  A  Y e s , righ t in.
Q D id  you  see an y elevator? A  No, sir.
Q W a s there an y lig h t there? A  No, sir.
Q Is  there an yth in g the m atter w ith 

yo u r eyes? A  No, sir.
Q W a s yo u r eyesigh t good on this day? 

A  Y e s, sir. (C ase  p. 31, 1. 24-40, and p. 
-  32, 1. 1-5).

Q W a s there an y lam p or ligh t burning 
there n ear the elevator door th at you step-
ped into? A  No, I  did not see a n y .”  (Case 
p. 35, 1. 1 ) .

A t  the door o f the e levator p la in tiff s a y s :
“ I t  w as ra th er dim  in com parison with 

the ligh t from  the outside and com ing in 
from  the ligh t outside, and w hen I  got to 
the door o f the e levator it  w as dim. There 
w as no ligh t th e re .”  (C ase  p. 35, 1. 24).

P la in tiff  says th at he knew  the building he 
w as goin g to, but “ I  knew  the store, but not 
the person in charge o f it that I  w ould call on.”  
(C ase p. 41, 1. 45).

“ Q D id  you  know  w h at floor o f the 
build ing the p h otograp h er w as on who you 
intended to see? A  No, sir. (C ase p. 42, 
1. 4).

P la in tiff  on cross exam ination sa ys: “ Q 
D id  you  or did you  not see a sta irw a y  there? 
A  Y e s, I  saw  a sta irw ay.

Q D id  th at s ta irw a y  go up in that build-
ing, No. 60, go tow ard  the upper p art of 
th at building? A  I t  goes up.

Q Y o u  saw  it th at d a y  go in g  up? A  Yes.
Q A s  fa r  as you  could see? A  Y e s .”  

(C ase p. 43, 1. 10).

P la in t if f ’s w itness, W atk in s, testified that he 
w orked in defendant B la ck m o re ’s place in Octo-
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ber, 1914, and th at defendant B lackm ore con-
ducted a photo and a rt su pp ly business (case 
p. 56, 1. 20), and th a t M r. B lackm ore w as in the 
the building at the tim e o f the accident (case 
p. 56, 1. 40), but th at there w as nobody in the 
front entrance o f the store, so fa r  as he knew  
(Case p. 57, 1. 3), and th at w itness w as at the 
other end o f the store, a w a y  from  the entrance, 
back w here M r. B lackm ore w as. (C a se  p. 57, 
1. 10). T h is w itness said  he had often  seen the 
boy, who brought the p la in tiff into the store, 
operating th is elevator (C ase  p. 57, L 30), and 
when M r. B lackm ore w as presen t (C ase  p. 57, 
1. 40). H e says he has seen people taken up in 
that elevator m ore than once (C ase p. 58, 1. 
3 ); says he saw  people carried  up in the e levator 
every d ay  (C ase p. 58, 1. 33). H e says th at some 
tenants u p sta irs  occasion ally  ran  the elevator 
(Case p. 59, 1. 20).

The door in the elevator sh aft w as g lass  (C ase  
p. 62, 1. 6-17). W hen the e levator w as up above 
the first floor in the sh aft it m ade it  dim  in the 
shaft (C ase p. 62, 1. 38).

A t  the tim e o f the accident M r. B lackm ore 
used the first floor. T h ere w as no one on the 
second floor, no one on the th ird  floor, no one on 
the fourth  floor, and the photographer, defendant 
Bergm an, used the fifth  floor, and he w as the 
only tenant in the build ing (C ase  p. 64, 1. 20-28). 
This w itness ran  the e levator when B lackm ore 
told him, w ith  bills and supplies (C ase  p. 65, 
1. 4).

A t  the tim e o f the accident there w as a  dim  
gas ligh t in the basem ent (C ase p. 65, 1. 10).

The people th at went up and dow n in the 
elevator w ere M r. B la ck m o re ’s em ployees and 
Mr. B ergm an, the tenant u p sta irs, and his em-
ployees. (C ase p. 65, 1. 20). A lso  “ some
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bu n ch es”  o f M r. B e rg m a n ’s em ployees (Case 
p. 65, 1. 26). M erchandise w as taken up to Mr. 
B ergm an  in th is elevator (C ase  p. 65, 1. 30).

T h is w itness fin ally  adm its th at M r. Black- 
m ore had some m erchandise on the sixth  floor 
(C ase p. 66, 1. 14).

M r. B lackm ore had no goods fo r  sale except 
on the first floor (C ase  p. 66, 1. 20).

Q So those people you  saw  go in g  up there 
e v e ry  d a y  w ere either y o u rse lf or M r. Black- 
m o re ’s tw o other em ployees, or M r. B ergm an? 
A  T h a t is right. (C ase  p. 66, 1. 23). T h is w it-
ness fin ally  says th at only “ once in  a w hile”  
had he seen outsiders com e in from  the street 
and go up to B e rg m a n ’s floor in the elevator 
(C ase p. 67, 1. 8-18).

In  o rd er to s ta rt the e levator it is necessary 
to pull the cable w hich ran  through it. (Case 
p. 68, 1. 1-10). T h is cable w as on the left-hand 
side go in g  in to the elevator (C ase  p. 68, 1. 
12). T he door in the elevator sh aft slid  to the 
left. (C ase, p. 68, 1. 25).

F o r  the defense—

D efendant B lackm ore testifies that this eleva-
tor on his prem ises w as used as a fre ig h t eleva-
tor (C ase p. 75, 1. 28) and th at he leased the 
prem ises on the fifth  floor to defendant B erg -
m an (C ase p. 76, 1. 5 ; p. 87, E x h ib it D  1 ) .

D efendant B lackm ore allow ed B ergm an  to use 
the elevator to take up m erchandise to his own 
prem ises on the fifth  floor (C ase  p. 76, 1. 15). 
T h ere is no provision  in the lease fo r  furnish-
ing an y e levator service. (C ase  p. 87, Exhibit 
D 1 ) . The boy who opened the elevator door 
fo r  the p la in tiff w as not in the em ploy o f Mr. 
B lackm ore, (C ase p. 76, 1. 32), and defendant 
B lackm ore did not know  him  or an ythin g about
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him, and, as one o f M r. B e rg m a n ’s help , paid  
no attention to him. (C ase  p. 76, 1. 38, and page 
77, 1 . 1 ) .  D efendant B lackm ore could not recall 
that he had ever seen this b o y use the elevator 
(Case p. 77, 1. 10). M r. B lackm ore a t tim es a l-
lowed M r. B ergm an  or h is em ployees to use 
the elevator. (C ase p. 77, 1. 12). K n o w in g ly  he 
allowed no others. (C a se  p. 77, 1. 18). B lack- 
more n ever required  sufficient use o f the eleva-
tor to have a special e levator em ployee. (C ase 
p. 77, 1. 38). B lackm ore never, on an y o cca-
sion, perm itted  th is boy who opened the eleva-
tor door to use the elevator. (C ase  p. 78, 1. 28).

P o in t I.
T H E  M O T IO N S  T O  N O N -S U IT  A N D  T O  

D IR E C T  S H O U L D  H A V E  B E E N  G R A N T E D .

D efen d an t’s argum ent n a tu ra lly  follow s under 
the fo llow in g  head s:

F ir s t :  I f  there w ere an y negligence shown
chargeable to defendant B lackm ore it  w as not 
the p roxim ate cause o f the p la in tiff ’s dam age 
because (a) an independent, in terven in g cause 
broke the chain o f causation, (b) I t  w as not 
to be an ticipated  b y  the reason ably prudent m an 
that a p ro p erly  constructed elevator on his prem -
ises would be tam pered w ith  as in this case.

Second. D efendant h avin g p rovid ed  a p ro p er-
ly  constructed elevator, which w as used fo r  a 
proper purpose on his prem ises, there w as no 
invitation, actual or im plied, fo r  the p la in tiff to 
use it.

Third. T he p la in tif f ’s negligence chiefly con-
tributed to the accident.

A s  a gen eral statem ent o f the case stripped  
of all repetitions, the p la in tiff, in  order to p u r-
chase a standard, w en t to the prem ises, 60
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A cad em y street, and entered defendant Black- 
m o re ’s store. D efen d an t B ergm an  w as not in 
the business o f selling an yth in g and th erefore 
there w as no in v itatio n  to the p la in tiff to go to 
h is prem ises (F o r  this reason p la in tiff w as non-
suited as to B ergm an , C ase p. 75). D efendant 
B lackm ore had no goods fo r  sale other than on 
the first floor, consequently there w as no in vita-
tion  b y  him  to go elsew here than on the first 

floor.
A  boy not in B la ck m o re ’s em ploym ent but in 

the em ploy o f B ergm an  m et the p la in tiff some-
w h ere n ear the door o f B la ck m o re ’s store and 
the p la in tiff follow ed the boy to the elevator, 
the door o f w hich w as closed. T he boy opened 
it, stepped back and the p la in tiff looked straigh t 
ahead o f him  w ith  his eyes open, stepped in and 

fell.

F irs t.
O U R  F I R S T  C O N T E N T IO N  I S  T H A T  A N Y  

N E G L IG E N C E  O F  B L A C K M O R E ’S  W A S  N O T  
T H E  P R O X IM A T E  C A U S E  O F  P L A I N T I F F ’S 

D A M A G E .

T he only conceivable negligence which could 
be chargeable to B lackm ore, assum ing the most 
fav o ra b le  possible construction o f the fa cts  for 
the p la in tiff, w ould be th at he le ft  the elevator, 
p ro p erly  constructed, and w ith  the door o f the 
sh aft closed, w ithout an em ployee or other per-
son in ch arge  o f  it to regulate  the use o f it. 
A ssum in g this, how ever, th is cannot be held to 
be the cause o f the accident.

“ B y  the g re a t w eight o f auth ority, it is as 
n ecessary  fo r  the p la in tiff to establish  the 
fa ct th at the in ju ry  w as one which m ight 
h ave been reason ab ly  anticipated  by the
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: . doer o f the n egligen t a ct as it  is  to show 
that there w as no other efficient, in terven -
in g ca u se .”  (11  L . R . A . (N. S .) p age 684).

Justice L ip p in co tt says in H am m ill v. R a il-
road, 27 V r . 378, “ W e  look fo r  the p rim al n egli-
gence contributing to the in ju ry , and then fo l-
low  it up to its  n atu ra l consequence and ascer-
tain w hether an y independent, efficient cause in-
tervenes to produce the in ju ry . * * * * * T he 
négligence to render the d efen dan t liab le  m ust 
be causa-causans, and not m erely  the causa sine  
qua non. ’  ’

(A ) T H E R E  W A S  A N  IN T E R V E N IN G , 
IN D E P E N D E N T , E F F I C I E N T  C A U S E .

W e find a v e r y  sim ilar case to  th at at b ar in 
Cole v. Germ ania Savings and Loan Society , 59 
C. C. A . (124 F ed. R ep. 113 .) A  boy w as seen 
on a num ber o f occasions u sin g the elevator and 
on one occasion attem ptin g to operate it, but 
he w as a stran ger to both p la in tiff and d efen -
dant. On the occasion o f the accident he h u r-
ried past the p la in tiff as she passed through 
the h allw ay o f d e fe n d a n t’s building, w here the 
public w as accustom ed to use the elevator. A fte r  
pushing p ast p la in tiff the boy pushed back the 
sliding door o f the elevator as fa r  as it  w ould 
go and then stood back, and the p la in tiff, sup-
posing him  to be the e levator boy, stepped in 
and fe ll to  the bottom  of the shaft. T h e hall 
was dark and it w as difficult to see the elevator, 
even when in place, and it w as proven th at the 
elevator door w as occasion ally  le ft  open. T he 
Court held that the negligence o f defendant w as 
not the proxim ate cause o f the accident, but th at 
the act o f the stran ge boy w as the independent, 
intervening cause, w hich could not be foreseen  or 
reasonably an ticip ated  as the probable resu lt
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òf d e fe n d a n t’s n egligen t acts, and held that this 
cause in terru pted  the o rd in a ry  sequence o f events 
and broke the casual connection. In  th is case, 
the elevator w as fo r  use b y  the public as pas-
sengers and w as not as in the case at b ar a 
fre ig h t elevator.

In  the case o f  B oard  o f Trade  v. C ralle, de-
cided b y  the Suprèm e C o u rt o f A p p ea ls  o f  V ir -
gin ia , 63 S.’ E . R ep., 995, the ow ner o f an office 
b u ild in g le ft  the door o f the e levator in the 
build ing open and unattended. A  ten an t o f the 
b u ild in g  entered one S u n d ay m orning to go up 
to his office and found an o iler in the sh aft of 
the elevator, fixin g it. In  the absence o f the 
reg u lar elevator operator, who w as somewhere 
else at the tim e, the oiler vo lun teered  to operate 
the elevator and take the tenant up. T he Court 
held that the te n a n t’s in ju ry  w as not due proxi- 
m ately  to the negligence o f  the defendant, but 
the action o f the vo lun teer oiler w as an inde-
pendent, in terven in g  cause.

In  C laypool v. W igm ore, 34 Ind. A p p . 35 (71
N. E . R ep. 509), the act o f a com panion o f the 
p la in tiff who opened the door o f the elevator 
w as held to be an in terven in g, independent cause.

In  F a ris  v. H oberg, 134 Ind. 269 (33 N. E. 
1028), a m an entered the rea r door o f a store 
w ith  the perm ission Of the ow ner, fo r  the purpose 
o f looking fo r  a draym an, and fe ll down an un-
guarded  sh aft. I t  did not ap p ear that the un- 

. gu ard ed  condition o f  the sh aft w as in any w ay 
attrib utab le  to the defendant. T he C ourt di-
rected a verd ict fo r  the defendant.

In  M olloy  v. N. Y . R ea l E sta te  E xchan ge , 156
N. Y ., 205, the ow ner o f a fre ig h t elevator was 
held not liable w here a person in no w ay  con-
nected w ith him, and not in his em ploy, had de-
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liberately m oved the elevator and had le ft  the 
well-hole unguarded, so th at a d raym an , com ing 
law fu lly  on the prem ises and seeing the gu ard  
chains o ff supposed th at the elevator w as there 
and w alked in.

In O ’B rie n  v. W estern  S te e l Co., 100 Mo. 182 
(13 S, W . 402), the C ourt held th at it  w as not 
the duty o f the ow ner o f a  fre ig h t e levator to 
change its  construction  or operation  because 
persons, fo r  th eir own convenience, w ere p er-
m itted to ride on it (in th at th ey used it w ith -
out rem onstrance on his p a rt) , and the C o u rt 
held that the only d u ty  such use could im pose 
was that the ow ner should operate the elevator 
in his business w ith  o rd in ary  care, h avin g  in  
view such perm itted  use o f it  b y  others, and this 
rule w as proved  in W ise  v. A ckerm an, 76 Md. 
375.(25 A tl. 424).

In M cD onough  v. P elham  H od E lev a to r Co., 
I l l  A pp. D iv. (N. Y .)  585, the C ou rt held th a t 
where an elevator w as in stalled  fo r  the purpose 
of ca rry in g  build ing m aterials there arose a 
presum ption th at a person rid in g  on it  who w as 
not an em ployee w as d oin g so w ithout the con-
sent of the ow ner, and i f  the engineer, who w as 
an em ployee, attem pted to tra n sp o rt such a th ird  
person b y  m eans o f said  elevator, he w as actin g 
outside o f the scope o f his a u th o rity  and the 
owner w as not responsible.

In the case o f U rban  v. F o ch t, decided b y  the 
Suprem e C ourt o f  P en n sylvan ia , rep orted  in 81 
A tl., page 55, the p la in tiff, an em ployee o f a 
sub-contractor, w as in ju red  w hile usin g an e le-
vator m aintained by the m ain co n tracto r which 
was not intended fo r  his use, even though he
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lised it  w ith  the perm ission o f  the m ain contrac-
t o r ’s forem an. , The C o u rt says (page 5 6 ):

“ P la in tiff  w as hurt w hile u sin g an ap-
pliance o f defendant, w hich w as not there 
fo r  p la in tif f ’s use and w hich the' la tte r  had 
no righ t, sp rin gin g  from  his relation  to de-
fendant, to use. T ru e, the d e fe n d a n t’s 
forem an allow ed him  to use it. B u t in m ak-
in g  use o f th at perm ission p la in tiff w as a 
m ere licensee, assum ing as such the risks 
involved in the use o f the elevator ju st as 
it w as. I t  is in the n ature o f a m ere license 
th at its  g ra n t creates no d u ty  and im-
poses no obligation  upon the licensor to 
p rovid e again st d an ger or accid en t.”  (C it-
in g  cases).

In  M ills  v. B randes, in the sam e Court, re-
ported in 83 A tl. 710, an action w as brought by a 
servan t o f a sub-tenant again st the tenant o f the 
entire b uild in g fo r  in ju ries  from  a fa ll  down an 
unguarded e levator sh aft. T he C ourt held that 
the p la in tiff  w as not entitled to have her case 
subm itted to the ju r y  in the absence o f evidence 
that defendant o r an y o f his em ployees had left 
the sh aft open w here the only in ference from  the 
evidence w as that some person, whose identity 
w as abso lutely  unknown, although prob ab ly an 
em ployee o f p la in tif f ’s em ployer, had used the 
elevator and le ft  the sh aft open.

T he C ourt held that there w as nothing to in-
d icate  th at the defendant w as in an y w av re-
sponsible fo r  the position  in  which the elevator 
w as found a t the tim e o f the accident, or for the 
existence o f the open hatchw ay.

In  the case at b ar there is no doubt as to who 
caused  the door to be opened and the p laintiff 
to have an opp ortu n ity  to step into the elevator.
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It w as not an em ployee o f defendant, bnt a 
stranger. P la in t if f ’s counsel n ever m ade good 
his prom ise (C ase  p. 57, 1. 32), to  connect this 
stranger w ith  defendant B lackm ore.

(B ) NO S U C H  O C C U R R E N C E  A S  T H IS  
A C C ID E N T  C O U L D  H A V E  B E E N  R E A S O N -
A B L Y  A N T I C I P A T E D  B Y  T H E  D E F E N D A N T  
B L A C K M O R E  T O  R E S U L T  F R O M  H IS  A C -
T IO N  A S  S H O W N  IN  T H I S  C A S E , IN  N O T  
H A V IN G  A  S P E C I A L  E M P L O Y E E  IN  
C H A R G E  O F  T H E  E L E V A T O R .

A s has been stated  above, this elem ent o f rea -
sonable anticipation  is essential.

Mr. Cooley, in his w ork  on T o rts  (3rd  E d .) 
Page 73, cites A ddison, p age 6, w ith  a p p ro v a l; 
“ I f  the w ron g and the resu ltin g  dam age are 
not known b y  common experience to be n atu ral 
and usual in  sequence and the dam age does not, 
according to the course o f events, fo llo w  from  
the w rong, then the w ro n g and the dam age are 
not sufficiently conjoined or cancatenated as 
cause and effect to support an a ctio n .”  (See 
Opinion o f J u stice  S tro n g  in M ilw aukee R a il-
road v. K ello g g , 94 U . S. 469, Thom pson on N eg-
ligence, V ol. 1, Sec. 49). I t  is also im portan t 
to remember that w h at is to  be reason ab ly  an tici-
pated is not to be ju d ged  in the ligh t o f  subse-
quent events, nor accord in g to w h at can be seen 
at the tim e o f tr ia l;  but b y  w h at a person o f 
ordinary care and prudence w ould do in the 
conduct o f  his own a ffa irs . (See E m p ire Co. v. 
Atch., etc., 135 F ed. R ep. 135).

D efendant B lackm ore had his store w here he 
sold his goods on the first floor o f the building. 
He had a p ro p erly  constructed elevator, some 
distance from  the fro n t o f his store, w hich w ent
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th rough  the store in a p ro p e r ly  enclosed shaft, 
and the entrance door in th is sh aft w as closed. 
T h is  e levator w as used fo r  tak in g  fre ig h t and 
m erchandise to the u pper floors, none o f which 
w ere occupied except the top, w hich w as occu-
pied b y  M r. B ergm an , who did not have goods 
oil sale on  his prem ises, and th erefore no re-
quirem ent to use the e levator fo r  customers. 
Som e o f M r. B la ck m o re ’s goods w ere stored on 
one o f  the u pper floors, but th is did not require 
the use o f the elevator b y  custom ers. The ele-
va to r, according to the testim ony o f one witness, 
w a s used “ once in a w h ile ”  b y  outsiders, (Case 
p. 67, 1. 18 ), otherw ise only b y  em ployees o f the 
tw o defendants. M r. B lackm ore says th at he 
did not use the elevator enough fo r  the carry-
in g  o f m erchandise to m ake it  w orth  his while 
to h ave a m an em ployed fo r  the sole purpose of 
running it. The door o f the sh aft w as kept 
closed.

On such evidence can it be reasonably con-
tended that defendant B lackm ore can be held to 
h ave reason ab ly  an ticipated  th at someone not in 
his em ploy, a  stran ger, w ould go to that eleva-
tor sh aft and open the door and in v ite  another 
stran ger to enter? I t  is  subm itted that this is 
the last th in g th at he w ould  anticipate, conduct-
in g  his a ffa irs  in the o rd in ary  course o f  busi-
ness, and in a reason ably ca refu l m anner. The 
action o f the b oy and o f the p lain tiff, both not 
to be anticipated , w as unusual and w as some-
thin g w hich the defendant B lackm ore could not 
be called upon to g u ard  a ga in st or anticipate 
as a reason ably prudent man.
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S econd.
D E F E N D A N T  B L A C K M O R E  D ID  N O T  

V IO L A T E  A N Y  D U T Y  W H IC H  R E S T E D  U P -
ON H IM  IN  C O N N E C T IO N  W IT H  T H E  
P L A IN T I F F .

D efendant B lackm ore w as conducting a  store 
on the first floor. D efendant B ergm an  w as not 
conducting a store on the fifth  floor, consequently 
the only p lace to w hich p rosp ective custom ers 
and the public w ere in vited  b y  im plication  w as 
the first floor, or the B lackm ore store.

The case is b arren  o f an y exp ress in vitation  
from  B ergm an  to go up to his p lace— in fa c t  
this is com pletely n egatived  and the case w as 
non-suited as to B ergm an  fo r  th at reason. N or 
was there an y exp ress in vitation  b y B lackm ore 
or any em ployee, or anyone rep resen tin g him, 
to go anyw htre. W e are n a tu ra lly  le ft  to w h at 
plaintiff contends is im plied. This- im plied  in -
vitation, how ever, extends only to the first floor.

This C ourt in R yerson  v. B athgate, 38 V r . 
page 337, la y s  down the ru le in th is S ta te :

“ T he o w n er’s lia b ility  fo r  the condition 
o f the prem ises is only co-extensive w ith  his 
invitation, and it  is incum bent upon the 
p la in tiff to show not only th at h er en try  up-
on the prem ises w as b y  in vitation  o f the 
owner, but also th at a t the tim e the in ju ry  
w as received she w as in th at p a rt o f the 
prem ises into which she w as in vited  to en-
ter and w as usin g them  in a m anner author-
ized by the in vitation , w hether exp ress or 
im plied. ”  (pp. 338-339).

A lso  at p. 339: ‘ ‘ She w as in ju red  because she 
inferred that the d o o rw ay led to a closet and 
thereupon attem pted to enter w ithout tak in g  
observations h e r s e lf .”  In  the case at b a r the
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p la in tiff in ferred  the e levator w as there and 
m ade no observations.

In  Schm idt v. B auer, 80 C al. 565 (5 L . R. A. 
580), the C ourt holds th at there is no duty upon 
an ow ner to keep sa fe  such p a rts  o f a building 
as are  used fo r  the p riv ate  purposes o f the own-
er* unless the person in ju red  has been induced 
b y  the in vitation  o r allurem ent o f the owner, 
exp ress or im plied, to enter th ere in .”

I t  is also im portant to notice the rule o f law 
la id  down in  M enteer  v. Scalzo F r u it  Co., 240 
Mo. 177, th at an in d ivid u al— one o f a  class or of 
the public, cannot h im self en large the invitation 
o f  a m erchant to go upon his prem ises, to in-
clude p a rts  o f the prem ises w hich the public 
do not cu sto m arily  use. “ W hen an invitee 
steps c le a rly  beyond the bounds o f h is invitation 
he then becom es a m ere licensee, at m ost, and 
m ust take as he finds it the p a rt  o f the premises 
he then en te rs .”

T h ere is nothing in the evidence in this case 
as to defendant B lackm ore w hich can be con-
strued  as an im plied in vitation  to use this ele-
vato r. T he C ourt non-suited as to defendant 
B erg m a n  because B ergm an  had no goods for 
sa le  on the fifth  floor, and that consequently there 
w as no in v itatio n  to the p la in tiff to go up there, 
and th at the act o f B e rg m a n ’s em ployee in en-
d eavorin g  to take the p la in tiff up there was 
th erefo re  outside o f his a u th o rity  and Bergm an 
w as not responsible. T h is is equally  true as to 
B lackm ore. H e had no goods fo r  sale except 
on the first floor and it w as not his em ployee or 
rep resen tative  who induced the p la in tiff to at-
tem pt to use the elevator, and the case should 
h ave been non-suited as to him  as well as B erg -
man. C e rta in ly  the act o f  a th ird  p a rty  cannot 

-enlarge the in vitation  or bind the defendant 
B lackm ore.
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T h ird .
T H E  P L A I N T I F F  W A S  G U I L T Y  O F  C O N -

T R IB U T O R Y  N E G L IG E N C E .

No m atter w h at else m ay be said  o f th is case, 
we submit th at the p la in tif f ’s con trib u tory  n eg-
ligence con clu sively  a p p e ars: H e w alked into
the elevator sh a ft w ith  his eyes open, looking 
straight ahead o f him, w ithout an y excuse. A s  
was stated in the case o f D onahue  v. B ra ff, 122 
App. D iv. 552, “ T h e sligh test attention to the 
door before he attem pted to  open it, or the 
slightest look a fte r  he opened the door and be-
fore he stepped in, w ould  have ap prised  him  of 
the "situation and preven ted  the accid en t.”

F urther, we h ave a case w hich  is  p ra ctica lly  
on all fou rs w ith  the case at b a r and w e subm it 
controlling: I t  is B a ker  v. Dean, 69 111. A p p f
613.

P la in tiff entered & store on business and had 
occasion to go to one o f the u pper floors. A n 
employee o f defendant o ffered  to take him  up 
in the fre ig h t elevator and the em ployee pushed 
up a slid ing door and w as doing som ething 
which w as n ecessary  to b rin g  the elevator down 
from  above w here it  w as, to the level o f the floor 
when the p la in tiff stepped b y  him  into the shaft. 
The place w as so d ark  that he could not see 
quite clearly. T he C ourt held there could be no 
recovery, as his own w an t o f care in p assin g 
by the em ployee into the d ark  w as w h at led to 
his m isfortune.

A  fortiori, in the case at bar, the p la in tiff ’s 
act in passin g b y  the b o y who opened the door 
and stood aside and stepped into the darkness 
was what caused his m isfortune.

The cases o f B rem er  v. P le iss , 121 W is. 61, 
where the guest o f a hotel pushed open a p a rtly
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opened elevator door and stepped in, and of 
B a llo n  v. F ollam ore, 160 M ass., 246, w here a hoy 
a fte r  u sin g  the low er or b ag g ag e  com partm ent 
o f an e levator stepped back into the sh aft after 
the o p erator had gone up w ith  the elevator, sup-
p o rt the p rin cip le  la id  down b y  the C ourt in the 
above 111. case.

I t  is useless to cite cum ulative authorities on 
th is question o f con trib u tory  negligence, and I 
w ill m erely  call attention  to the old case of 
B utterfield  v. F o rrester, 11  E ast. 60, decided in 
1809, w h ere defen dan t had n eg ligen tly  placed 
a pole so th at it  p ro jected  into the street, and 
the p la in tiff not observin g the obstruction negli-
g e n tly  rode a ga in st it. L o rd  E llenborough s a y s : 

“ A  p a rty  is not to cast h im self upon an 
obstruction  w hich has been le ft  b y  the fault 
o f another, and a v a il h im self o f  it, i f  he 
does not h im self use common and ordinary 
caution to be in the righ t. ’ ’

T h is  is a u th o ritative  to d a y  and bears directly 
on the fa c ts  o f the case at bar. H ow  can this 
p la in tiff hold defendant B lackm ore when he testi-
fies th at he w alked, lookin g d ire ctly  ahead of 
him  w ith  his eyes open, into a dim  unknown?

P oint If.

T H E  C O U R T  E R R E D  IN  A D M IT T IN G  T H E  
O R D IN A N C E  O F  T H E  C I T Y  O F  N E W A R K  
A N D  T H E  R E G U L A T IO N S  A L L E G E D  TO 
H A V E  B E E N  M A D E  T H E R E U N D E R  A N D  IN  
R E F U S I N G  T O  S T R I K E  O U T  T H E  S A ID  
O R D IN A N C E  A N D  A L L E G E D  R E G U L A -
T IO N S .

D efen dan t contends th at the c ity  o f Newark 
had no a u th o rity  to pass the ordinance that was 
in troduced in evidence. T he C h a rte r o f the city
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and gen eral statutes re la tin g  to cities  m ay be 
searched in va in  fo r  the v e stin g  o f  an y au th o rity  
in m unicipalities fo r  th is purpose. So fa r  as the 
regulations a lleged  to have been m ade b y  the 
superintendent o f buildings is  concerned, it  ap -
pears that all the said  officer did  w as to m ake up 
what he thought w as a set o f ru les and keep them  
in stock in his office in case an y curious citizen  
desired copies o f them. I t  is  conceded th at no 
copy is on file w ith  the C ity  C le rk ; th at the su-
perintendent o f bu ild ings has no signed copy in 
his office (S. C., p. 42, 1. 10). No claim  is m ade 
that they ever w ere advertised . A ssu m in g that 
the m unicipality  had a u th o rity  to regu late  ele-
vators and assum ing th at it  had a u th o rity  to 
delegate th at pow er to the superintendent o f 
buildings (both o f w hich assum ptions the de-
fendant denies), it  certa in ly  w as n ecessary  to do 
all acts w hich w ould be n ecessary  to m ake a va lid  
ordinance and this not h avin g  been done, it is 
respectfu lly  subm itted th at the so-called reg u la-
tions are not valid .

A ssum ing everyth in g  th at it  is n ecessary  to 
assume in order to m ake the ordinance and so- 
called regulation s va lid , th ey  could have no b e a r-
ing upon the present case. T h e y  do not o f them -
selves create a p riv a te  rig h t o f action in the 
plaintiff (E v ers  v. D a vis , 86 N. J. L . 196) and 
they im pose no d u ty  upon the defendant to w ard s 
this p la in tiff because, accord in g to the evidence 
in the case, the e le v a to r w as a  fre ig h t elevator. 
How could the regulation s, i f  va lid , o p erate  upon 
the common law  conscience o f the defendant when 
he owed no d u ty to the p la in tiff?

W e subm it th at the C o u rt should not have ad-
m itted the ordinance and reg u latio n s and should 
have stricken them  out when requested to do so 
by counsel.
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P oi n t III.

I t i s r e s p e c t f u ll y s u b m i t t e d t h a t t h e v e r d i c t 

s h o ul d b e s e t a si d e, a n d t h a t t h i s C o u r t s h o ul d 

o r d e r t h e e n t r y o f a J u d g m e n t o f N o n - S u i t i n 

f a v o r o f d e f e n d a n t B l a c k m o r e a g a i n s t t h e p l a i n -

ti f f.

l  M. C A S E W E L L  H E I N E ,

A t t o r n e y a n d o f C o u n s el f o r  

>; ■ ; D e f e n d a n t B l a c k m o r e.






