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T R A N SC R IP T  OF JU DGM EN T.

N E W  J E R S E Y  S U P R E M E  CO U RT.

J o n a t h a n  H e s s ,
Plaintiff,
vs.

A t l a n t ic  C i t y  R a il r o a d  
Co m p a n y ,

Defendant.

A ction at Law.
On Postea. 

Judgm ent fo r  D efen-
dant.

French & Richards, 
Attorneys.

/ )

Costs $39.10

Judgm ent entered this thirty-first day 
o f October, A . D. nineteen hundred 
and nineteen in favor o f  the defendant 
and against the plaintiff fo r  the sum 
o f thirty-nine dollars and ten cents 
costs.

W m . S. G t j mme r e ,
G. J.

20

I, E n o c h  L. J o h n s o n , clerk o f the Suprem e Court 
o f  the State o f New Jersey, do certify  that the fo re -
going is a true copy  o f the judgm ent entered in 
above stated cause which said judgm ent is recorded 
in this office in V ol. 12 o f  Judgm ents, page 105. 30

In testim ony w hereof I  have set m y hand and the 
seal o f said Court at Trenton, this twelfth day o f 
August, A . D. nineteen hundred and twenty.

E n o c h  L. J o h n s o n ,
Clerk.(Seal)



2 Notice and Grounds of Appeal

N O T IC E  A N D  G R O U N D S OF A P P E A L .

N E W  J E R S E Y  S U P R E M E  CO U RT. 
Ca m d e n  C o u n t y .

1°
J o n a t h a n  H e s s ,

Plaintiff,
, vs.

A t l a n t ic  C i t y  Ra il r o a d  
Co m p a n y ,

Defendant.

20
To French & Richards, Esqs., Attorneys for Defen-

dant :

S ir s :
Take notice that the plaintiff appeals to the "Court 

o f E rrors and A ppeals o f the State o f  New Jersey 
from  the whole o f the judgm ent, entered in the above 
entitled cause, on the ground that the learned trial 
Court erroneously directed a verdict in favor o f the 

30 defendant.
Dated A ugust 11, 1920.

W e s c o t t  & W e a v e r ,
Attorneys for Plaintiff.

A ction at Law. 
Notice and Grounds 

o f Appeal.



Summons and Complaint 

[E n d o r s e d ]

3

Service o f  the within notice acknowl-
edged this 12th day o f August, 1920.

French & Richards, 
A ttys. fo r  Deft.

SU M M O N S A N D  C O M P L A IN T .

10

T H E  S T A T E  OF N E W  J E R S E Y  TO T H E
A T L A N T IC  C IT Y  R A IL R O A D  C O M P A N Y  

Y ou are summoned to answer the 
annexed com plaint o f Jonathan 
Hess in an action at law in the Su-
prem e Court. A nd take notice that 
unless you  file your answer with the 
clerk o f  the Supreme Court, at 

Trenton, within twenty days after service upon you 
o f  this writ and the annexed complaint, the plaintiff 
m ay proceed in the suit and judgm ent m ay he en-
tered against you.

W itness, W i l l ia m  S. Gu m m e r e , Chief Justice o f 
the Supreme Court, at Trenton, this nineteenth day 
o f  March, nineteen hundred and fifteen.

W i l l ia m  C. Ge b h a r d t ,
Clerk.

W e s c o t t  & W e a v e r ,
Attorneys.

20

30



4 Summons and Complaint 

Com plaint.

S U P R E M E  C O U R T OF N E W  J E R S E Y . 
Ca m d e n  Co u n t y .

10

A t l a n t ic  C i t y  R a il e o a d  
Co m p a n y ,

Defendant.

J o n a t h a n  H e s s ,
Plaintiff,
vs. A ction  at Law. 

Complaint.

The plaintiff, Jonathan Hess, o f the town of Tuck* 
20 ahoe, in the C ounty o f Cape M ay and the State of 

New Jersey, says-:

1. That the defendant is a corporation  o f the State 
o f New Jersey and, as such, operates a railroad be-
tween the City o f Camden, in the County o f Cam-
den, and the C ity  o f Cape M ay in the County of 
Cape M ay and through the town o f Tuckahoe a fore -
said.

3Q 2. That im m ediately north o f the defendant’s sta-
tion at Tuckahoe, on the west side o f  its tracks, there 
is, im m ediately adjacent to said tracks, a well-de-
fined and constantly used path or highway leading 
up to defendant’s station.

3. That said path or highway has been used, with 
the knowledge o f the defendant, by the public con-



Summons mid Complaint 5

stantly and without interference from  the time said 
railroad was built to the present.

4. That on the first day o f September, 1914, the 
plaintiff was proceeding along said path or high-
way in a southerly direction fo r  the purpose o f going 
to' defendant’ s station and boarding one o f defen-
dant’s trains bound fo r  Camden.

5. That it was the duty o f the defendant to warn j q  
persons using said path or highway o f the approach
o f its trains on the tracks adjacent thereto.

6. That as the plaintiff was proceeding along said
path or highway as aforesaid, the defendant’s 
agents, without any w arning and without fault on 
the p la in tiff’ s part, negligently and carelessly p ro -
pelled one o f its trains along the tracks adjacent 
to said path or highway in such a manner as to strike 
the plaintiff and in jure him. 20

7. That the plaintiff and the train o f the defen-
dant were both proceeding in a southerly direction.

8. That as a result o f the circumstances above set 
forth  the plaintiff was hurled to the ground, his left 
leg was broken, and the plaintiff was otherwise ser-
iously and perm anently in jured and incapacitated 
fo r  work and labor and caused to expend m oney in
an effort to be relieved o f his in juries and was ^0 
caused to suffer pain, all o f which conditions are per-
manent.

P laintiff claims damages in the sum o f  ten thou-
sand dollars.

W e s c o t t  & W e a v e r ,
Attorneys for the Plaintiff.



6 Answer

ANSWER,

S U P R E M E  CO U RT OF N E W  J E R S E Y . 
Ca m d e n  Co u n t y .

10 J o n a t h a n  H e s s ,
Plaintiff,
vs.

A t l a n t ic  C i t y  R a il r o a d  
C o m p a n y ,

Defendant.

A ction  at Law. 
Answer.

20 Defendant, a corporation  o f New Jersey says th a t:

1. It denies the truth o f the matters contained in 
the complaint.

F IR S T  D E F E N C E .

1. W hatever in juries and damages were sustained 
by the plaintiff at the time and place m entioned in 
the com plaint were caused and contributed to by  his 
negligence and he negligently exposed him self to the 
risk o f such an accident and neglected to take p re-
cautions or to exercise care to guard and protect 
him self against such an accident and at the time and 
place mentioned in the complaint he was conducting 
him self in a careless and reckless manner and was



Answer 7

not exercising care or taking precautions at the time 
and place mentioned in the complaint.

SECO N D  D E F E N C E .

2. The said plaintiff at the time and place men-
tioned in the complaint was in jured while walking or 
standing on the railroad o f defendant and was not 
crossing said railroad at any law ful public or p r i-
vate crossing. j a

T H IR D  D E F E N C E .

3. The defendant was not at the time and place 
mentioned in the complaint guilty o f any negligence 
which was the cause o f the injuries and damages 
com plained of.

F r e n c h  & R ic h a r d s ,
Attorneys for Defendant.

20

30



8 Testimony

TESTIMONY.

N E W  J E R S E Y  S U P R E M E  C O U R T.
Ca m d e n  Co u n t y .

10
J o n a t h a n  H e s s ,

Plaintiff, 
vs.

A t l a n t ic  C i t y  R a il r o a d  
Co m p a n y ,

Defendant.

A ction  at Law.

20 Camden, N. J., October 9, 1919.

B efore  H o n . J o h n  B. K a t e s , Judge, and a jury.

A p p e a r a n c e s  :
F or  the p la in tiff: W e s c o t t  & W e a v e r , E s q s .

(J o h n  W . W e s c o t t , E s q .) 
F o r  the defendant : F r e n c h  & R ic h a r d s , E s q s .

(F l o y d  W . B r a d l e y , E s q .)



Joseph B . Hughes—Direct 

P L A IN T IF F ’S T E ST IM O N Y .

9

J o s e p h  B. H u g h e s , sworn.

D irect examination.

B y Mr. W esoott:

Q. Mr. Hughes, you  live where?
A . Cape M ay. j q
Q. A nd do you know Mr. Hess, this gentleman 

sitting here (indicating) ?
A . Yes, sir.
Q. Y ou  have known him fo r  how long?
A . F or  quite a number o f years.
Q. On the first o f September, 1914, were you at 

Tuckahoe ?
A . Yes, sir ; com ing up on the train.
Q. W hat track was your train on?
A . On the main track. 20
Q. A nd what part o f  the train were you on?
A . I  was in the car so that I  could see our train—  

part o f  the train had been detached.
Q. P art o f  your train?
A . Yes, s ir ; and taken back on the Ocean City 

division, and that left our track so I  could see right 
up the track— our car, rather— and I  could see the 
whole accident.

Q. W ell, now, just tell these gentlemen here what 
you  did see. Y ou  can tell them a good  deal better 30 
than I  can.

A . A fter  these cars had been taken over on the 
other track, that le ft the car I  was in, so I  could see 
everything up the track in fron t o f  me. This man 
was walking down the track, on the outside o f  the 
track, down a path.



10 Joseph B. Hughes— D irect

Q. Now, Mr. Hughes, will you let me interrupt 
you? Suppose you step here fo r  a minute, Mr. 
Hughes. W ill you point out where the station is, 
first?

A. Here is the station (indicating).
Q. Have you seen this map before?
A. No, sir.
Q. Now, there is the station, it is marked “ Sta-

tion. ’ ’
n A . Yes, there is the platform  there, and a platform  

on this side. There are two platform s, on each side 
o f the track. You see, here is the way you come 
from  Cape May. Now, then, we had a train of, I 
guess, four cars, anyhow. They were cut in half 
and they took part o f the train up here and shifted 
it back of the Ocean City division, so I understand. 
Mr. Hess came down this path. When he.was going 
to Philadelphia— I could see, I sat here—-this man, I 
d on ’t know who it was, and I saw something fly from  

2q  the engine and thought possibly it was the fireman, 
. then someone said somebody got hit. I said, “ W ell, 

1 saw them.”
Q. Now, have you any idea how far he was north 

o f the station when he was hit ?
A. W ell, I should say he was probably two or 

three hundred feet.
Q. And do you know whether on the west side of 

the main track, coming toward the station, there was 
a- path?

A. Oh, y e s ; there was a path there, and he walked 
along that path.

Q. How long had you known o f that path there?
A. I never— well, o f course, I knew there was al-

ways a path there, I don ’t know how long.
Q. Do you know whether that path was used by 

the public?



Joseph B. Hughes—Direct 11

A. I  really couldn’t say that. I just travelled up 
and down the train.

Q. You saw somebody struck and this person was 
struck with what I

A. B y the engine.
Q. And on which side o f the engine was the per-

son that was struck?
A. On the right-hand side o f the engine.
Q. On the right-hand side?
A. Yes, sir.
Q. That is the right-hand side o f the engine going 

toward Cape M ay?
A. Going south; yes, sir.
Q. Can you tell whether or not the engine that 

struck this person that you saw was drifting or go -
ing at full speed?

A . No, not drifting.
Q. Did any engine, before, it struck this person 

that you saw, give any signals?
A. I  d idn ’t hear anything, not even the bell. 20
Q. W hat is that?
A. I  d idn ’t hear anything, either whistle or bell.

I w on ’t say it d idn ’t but I d idn ’t hear it.
Q. W as your train, when you saw this, making a 

noise or  not ?
A. No, s ir ; standing still.
Q. And was the train that struck this person mak-

ing noise that you could hear?
A. No, sir.
Q. Is there anything the matter with your ears? 30
A. Not a bit that I know of.
Q. W ere you close enough to hear?
A. Yes, sir.
Q. But you say you heard no whistle or bell?
A. No, sir.



12 Joseph B. H ughes— D irect

Mr. B rad ley : Objection. I think the witness said 
he w ouldn ’t be positive, he heard none, but he 
w ouldn ’t be positive.

The W itn ess : I  heard nothing.

Mr. B ra d ley : I  object to the question. The w it-
ness has already testified to it.

jq  (O bjection overruled.)

(E xception  noted fo r  defendant.)

Q. W hat did you do after you saw the person 
struck ?

A . I  stayed there until they brought out a 
stretcher and brought him over on the track, or 
over on the platform , rather, across the track and 
on the other platform , and I  thought possibly that 

2q  is someone I  know, being in Cape M ay County, I  
m  know everybody there, anyhow, and sure enough it 

was Mr. Hess, and they brought him in the car and 
put him on the seats and I  went back and talked to 
him and consoled him as much as I  could. I  was 
very  sorry fo r  him.

Q. Brought up to Camden on the train?
A . Yes, sir.
Q. H ad you known Mr. Hess fo r  some time before 

this?
Ao A . Yes, sir.

Q. W hat sort o f physical man did he appear to be, 
good  or bad?

A . V ery  good  health; he always enjoyed good 
health, as fa r as I  know.



Joseph B. Hughes— Cross 13

Cross-exam ination.

B y Mr. B radley :

Q. H ow  well did you know him?
A. B eg pardon?
Q. H ow  well did you know him?
A. In a casual way.
Q. Call at his house?
A . No, just casually met him is all. j q
Q. Now, will you  designate, please, where Mr. 

Hess was walking when he was in jured?
A . W alking along the west bound track.
Q. W ill you point to where you think he was walk-

ing?
A . I  think he was on the outside o f the tracks.
Q. I  d on ’t want to confuse you. This is a siding.

The train d id n ’t come along here?
A. I  w on ’t say anything about that. He was walk-

ing along this track, along outside the track. 20
Q. A long in there (indicating) ?
A. I  cou ldn ’t say; Is that the path?
Q. There is no path there.
A . He was walking along the public path, that is 

all I  know.
Q. This is the siding which ends at the fram e 

building. The train w asn ’t com ing along that sid-
ing?

A . No, the main track.
Q.Then you mean the track covered by green? 3Q
A . That is a track there?
Q. Yes. W as he com ing between the green and 

the pink, which is the siding?
A . I  d o n ’t know if  the engine was com ing down 

there. He was walking along here (indicating).
Q. W as there such a siding there?



14 Corsville E. Stille-------Direct

A. There was a path there. Whether there was 
any siding I  do not know.

Co r s v il l e  E. S t i l l e , sworn.

Direct examination.

2Q By Mr. W escott:

Q. W here do you live, Mr. Stille?
A. Tuckahoe.
Q. And you have lived there how long?
A. Thirty-five years.
Q. W hat is your business, please?
A. Salesman part o f the time, automobile busi-

ness part o f  the time, during that time, present time 
automobile business.

2q  Q. Have you seen this map here before?
A. No, sir; saw them when they moved it across 

there, never saw it before today.
Q. You haven’t examined it?
A . No.
Q. W ill you step here and tell the jury where the 

station is and where the tracks are?
A. That is the station there (indicating).
Q. Now be sure o f it. You can take all the time 

you want to examine the map if you haven’t seen it
30 before. This is the road?

A. Yes, these are the tracks running to Philadeb 
phia, going that way.

Q. W hich are the tracks?
A . These two here, this is the siding.

(W itness points to pink.)



Corsville E. Stille-------Direct 15

Q. Then the other two are double tracks going to 
and from  Philadelphia?

A. Double tracks.
Q. Then what is there on the other side o f the sta-

tion ?
A . The other side o f the station is a single track 

going to Sea Isle City and Ocean City, a single track 
with a siding, I think double track as far as W ood-
bine.

Q. I just asked you what there was on the other «A 
side o f the station.

A. I understand double tracks as far as W ood-
bine, to Cape May, and over here single tracks to 
Sea Isle.

Q. Now on the west side o f the main track, which 
is marked with a kind o f light blue, is there a sid-
ing?

A. There is at the present time.
Q. W as it there in September, 1914?
A. I couldn’t answer truthfully. I don ’t know. o q
Q. Now, on the west side of that main track, com-

ing from  the road which is marked here on the map, 
down to the station, have you any knowledge as to 
the existence o f a foot path next to the ties ?

A. There is a well defined foot path next to the 
ties.

Q. And how long has that been there?
A. I have used it twenty-five years. It might have 

been there before that a few  years.
Q, Do you know whether or not the general public 30 

use that path going to and from  the station?
A. I think ninety per cent o f the public, what they 

call Marshallville, above the railroad, use it.
Q. In going to and from  the station?
A. Yes.



16 Corsville E. Stille —Cross

Q. I  suppose you  know nothing o f the accident 
itself?

A . I  d on ’t think I  was home the day it happened. 
I  remember com ing home and my w ife  told me Mr. 
H ess had been hurt.

Cross-examination.

B y Mr. B rad ley :

Q. W here does this path run along, Mr. Stille, be-
ginning —

A. It begins where the M arshallville road crosses 
the tracks.

Q. Come here and point where it runs, please.^
A. R ight in here at the present time, the side 

track, and in using it m yself, I  usually walk, when 
I get down here, I  cross over.

Q. D oes the path run across?
A . I  think this would be the well defined path.
Q. Y ou  think it would he?
A . I  know it would be.
Q. W hat is it?
A . It is a well defined path alongside the track, 

down to here, and then you  have to go across to the 
platform .

Q. W hat kind o f path is it?
A . Built out o f cinders.
Q. Just the ordinary space between any two 

tracks ?
A . There are no two tracks up here.
Q. I sn ’t it the ordinary space between two tracks 

that is walked on?
A . N ot up here.
Q. W hat is it down here ?
A . It w ould be an ordinary space o f probably 

w ider than the track space.



Corsville E . Stitle-— Cross 17

Q. Y on  just mean the railroad perm its people to 
walk up and down there?

A . They certainly do perm it it, yes.
Q. Y ou reside there in the city ?
A . I  reside up here.
Q. People residing in the other part o f Tuckahoe 

d on ’t use this?
A . They have no occasion to.
Q. Do ninety per cent o f the people live down this 

w ay?
A . Ninety per cent o f the people that live in M ar- 1' 

shallville.
Q. W hat percentage o f the people living in Tueka- 

lioe live in the M arshallville district ?
A . I  should say one-third.
Q. Y ou  mean ninety per cent o f one-third o f the 

people o f Tuckahoe use it?
A. The town o f  M arshallville.

Mi\ W escott: Tuckahoe isn ’ t as big  as New Y ork  ,7A 
C ity? zu

The W itn ess : H ardly.

Q. N inety per cent o f  the people in M arshallville 
use that path?

A. I  have seen both ladies, children and men.
Q. There is no autom obile path there?
A . H ardly.

Mr. W escott: Have you seen bicycles? ^

The W itn ess : I  have.

Q. D o you know there is a sign down here, “  Dan-
ger,. do not trespass on the ra ilroa d ” ?



18 Carsville E . Stille— Cross

A. There m ay be. I  haven ’t seen it.
Q. Do you know there is a sign, “  Danger, do not 

trespass on the ra ilroad ,”  there?
A . I  d on ’t know.
Q. H ow  often do you walk on that path I
A . I  haven ’t walked on and o ff it lately, prob -

ably a week and a half ago I  walked down.
Q. Isn ’t this a cinder ballast instead o f a cinder 

path?
10 A . I  d on ’t know the difference.

Q. Do you recognize that as a view  o f M arshall-
town road and the railroad?

(Exam ining counsel hands photograph to the w it-
ness.)

A . Yes.
Q. Do you see a sign there?
A. I do, yes.

20 Q. A nd it says, “ Danger, do not trespass on the 
ra ilroad ” ?

A . It does. It d on ’t show in the photograph dis-
tinctly,

Q. Does that change your opinion?
A. I  would say there was a sign there. I honestly 

never noticed it before.

Mr. B rad ley : I  suppose you have no objection 
to this being marked ?

30
Mr. W escott: No, if  you say it is correct.

(Said  photograph admitted in evidence and 
marked Exhibit D l.)

Q. Now, as to the other danger signal, does that 
photograph refresh your m em ory?
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A. It m ight have been there twenty years and I 
w ou ldn ’t know it.

Q. In walking on this space between the south-
bound track and the siding, d on ’t you consider that 
dangerous f

Mr. W escott: Objection.

Q. D o n ’t you  consider that a dangerous and haz-
ardous place fo r  anyone to walk? i()

Mr. W escott: I  object. H is opinion o f whether 
he considers it dangerous or hazardous has nothing, 
to do with the case.

The C ourt: M y own view  is he can describe the 
conditions there and leave it to the jury.

A . There is ample room  on this path to take care 
o f yourself to go down to the station. I  feel per-
fectly  safe. ■

Q. Y ou  feel i f  you  went down there with reason-
able safety you w ouldn ’t get hurt?

A. Yes.

R e-direct examination.

B y Mr. W escott :

Q. N ow  that you  are here, Mr. Stille, and know 
the station so well, tell us what this b ig  orange col- 30 
ored building is.

A . It is a canning factory.
Q. A nd the space between the two sets o f tracks 

on each side o f  the station, which is marked “ P lat-
fo rm ”  there, what is that space?
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A. That is the platform . That is built out o f 
crushed stone, probably.

Q. A nd these two black marks on each side o f  the 
tracks, crossing that siding that goes to the canning 
factory , is called the M arshallville road?

A. This is the M arshallville road, as I  always un-
derstood it, here. This is a lane that comes in from  
here, that is a simple country road, no sidewalks on 
it, rather a rough road.

R e-cross examination.

B y Mr. B ra d ley :

Q. It is a well defined road?
A . Oh, yes.

Re-direct examination.

20 B y  Mr. W escott:

Q. I  want to ask you one question, Mr. Stille. F or 
how many years have you used this station?

A . W ell, ever since the road has been built. I 
d on ’t know how long. It has been thirty years, 
hasn ’t it?

Q. E ver since the road has been built? Now, you 
live on the west side o f the tracks?

A . Yes.
3Q Q. A nd going to that station, you  go down that 

M arshallville road?
A . W hy, yes, I  go down the M arshallville road to 

the railroad and as a rule down the railroad to the 
station.

Q. Do you go down this foo t  path?
A . Yes.
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Q. A nd yon fo llow  that foot path until you get to 
the station?

A. No, until I  get nearly to the station and I  cross 
over to the platform  to the station.

Q. A nd get your ticket?
A . Yes.
Q. A nd if  you are com ing from  any place and get 

o ff at the station, you go back the same w ay to your 
home ?

A . Yes, and often times the trains run up there j q  
to make their switches, half way, and I  get o ff and 
walk.

H. E l t o n  B i r c h , sworn.

Direct examination.

B y Mr. W escott: 20

Q. Now, Mr. Birch, where do you live?
A. I live fou r mile out o f M ays Landing just at 

present.
Q. A re  you fam iliar with the Tuckahoe station 

and its surroundings ?
A . M ostly, yes.
Q. H ow  long have you known them?
A. W ell, about six years.
Q. A nd have you seen this map before? 3Q
A . No, sir.
Q. Do you remember whether on the west side o f 

the station there are two sets o f main tracks?
A . Yes, sir.
Q. There are?
A . Yes.
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Q. A nd on the other side o f the station there is 
what?

A . Two sets o f  main tracks. No, pardon me, there 
is one. There m ay be a siding.

Q. But one main track?
A . One main track, yes.
Q. Now, have you ever had occasion to notice how 

people get to and from  the station there at Tucka- 
• hoe, on the west side o f  the two main tracks?

IQ A . Yes, sure, I  have used it.
Q. H ow ?
A. There is a side path along the west side o f  the 

main Cape M ay track.
Q. A nd what kind o f side path is that?
A . Just comm on path that everyone uses.
Q. Passengers use it com ing to and from  the sta-

tion?
A . Yes, school children, passengers and the like o f 

that.
20 Q .-D o you know whether on the west side o f  the 

western main track there is a siding?
A . Yes.
Q. A nd is this foot path that people use between 

the siding and the west main track?
A . Yes, runs down between.
Q. A nd goes to the station?
A . Yes, leads to the station, and keep on that sid-

ing you  can go to the little platform , cut o ff to the 
south bound, or you  can cross the tracks and go over 

30 to the station.
Q. A nd when you  get down to the station to this 

path, do you  remember whether there is a plank 
across the tracks?

A . Yes, leading from  the platform  to the station.
Q. H ow  long have you seen people generally 

(hat foot path?
use
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A. I  lived in Tuckahoe a little over a year and 
since then I  haven ’t been there very much, but dur-
ing that year it was very  frequently used by the peo-
ple.

Q. Is there any other way to get to and from  the 
station?

A. Yes.
Q. W hat other w ay?
A . Y ou  have to go on down across this railroad 

perhaps a hundred and fifty  yards to a road that 
leads down to the east side o f  the railroad, then 
cross over the tracks and come back to the station 
again.

Q. Now, suppose you wanted to get to the station 
from  the west side o f the tracks, out here, suppose 
you lived out here, how would you get to the station?

A . Just down to the edge o f the track and down 
to the station on the west side o f the track, I  always 
went.

Q. U sing what?
A . A  foo t  path.
Q. Do you know whether or not the railroad keeps 

that path up?
A . I  d on ’t think they do but the path is used by 

everybody. It is not a raised path, not m ad e ; it only 
exists there.

Q. Now, when that path is torn up b y -------

Mr. B rad ley : Objection.

Cross-exam ination.

B y Mr. B rad ley :

Q. Y ou  say your knowledge o f that path only goes 
back six years?

A . Yes.

10

20

30
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Q. Is this the public way to get to that station?
A. Yes.
Q. That is the Marshallville road?
A. No, that is not the Marshallville road. That is 

(indicating on m ap).
Q. The public way to get to that station from  this 

Marshallville road is up to this point (indicating) 
and from  there down there to the station, isn ’t it?

A. It is the public highway.
10

Re-direct examination.

B y Mr. W escott:

Q. That is, if  anybody lives over in this part of 
the country and they want to go to the station — —

A. W hy, a m ajority o f them go down the track.
Q. There are two ways to get to the station. One 

to walk this road and follow  this road here, and
20 when they get opposite the station go across the 

tracks to the station. That is one way?
A. Yes.
Q. And the other way is to take this well-defined 

foot path to this planking and then go to the sta-
tion?

A. Those are the two ways I  know of.

Re-cross examination.

30 B y Mr. B radley:

Q. Isn ’t it also true that people coming down 
along there walk along to the east o f that north 
bound track?

A. They may have walked there but there was no 
path existing there when I  was there, that I recall.
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E l l s w o r t h  So me r s , sworn.

Direct examination.

B y Mr. Wescoitt:

Q. Mr. Somers, where do yon live, please?
A. I live in Tuckahoe.
Q. How big a place is Tuckahoe?
A. I don ’t know how many inhabitants, probably j q  

a thousand scattered around there, both sides.
Q. It isn ’t as big as Philadelphia or New York?
A. No, we don ’t claim it is.
Q. Have you seen this map before (indicating) ?
A. No.
Q. W ell, can you tell these twelve gentlemen sit-

ting here how long you have lived there ?
A. Ten or twelve years.
Q. Can you tell these gentlemen sitting here any-

thing about the ways people have to get to and from  20 
the station at Tuckahoe?

A . May I get closer to the map?
Q. Yes, get right up there.
A. I think I  comprehend. I  live right here on the 

road.
Q. Now, the question is, how do the people get to 

and from  the station, to and from  the cars at the 
station?

A. You are speaking o f the people living up Mar- 
shallville road? Y ou are not speaking o f the Tucka- 30 
hoe people that live down here? You are speaking 
o f people who live west o f the railroad? W hen I  
want to go to the station, I  hike down the path here, 
generally. Sometimes I  go dow n over that property, 
down this side and along here, and getting down 
here, I  frequently cross before I get down to this
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platform , i f  the crossing is good, and if not I  keep 
on down, cross there to the platform , o f course, get 
my ticket and get on the train.

Q. Do you walk on the railroad? Do you walk on 
an iron track or how?

A. The railroad is ballasted with cinders and it 
makes a path along there. W alk along there, you 
can, not in here, you have to walk on the ties, in that 
siding, you have to walk on the ties.

Mr. B radley: You are pointing a distance from  
the frame building, south, to the -------

T1 le W itness: Yes, the whole length o f the siding 
is about you have to walk on the ties.

Q. W hat is over there, besides the tracks, where 
people can walk?

A. W hy, the cinders along there, the ballast, I 
2q  guess they call them, coating covering along here, 

u that is about all there is, o f course, the top coating 
o f the railroad, cinders, I  think.

Q. Did you ever see a path along there?

Mr. B rad ley : I  object to that. That is certainly 
leading.

Q. Have you ever seen any paths anywhere in that 
neighborhood ?

Mr. B radley: I object, unless the neighborhood 
is described.

(Objection sustained.)
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Q. W ell, is there anything there besides the rail-
road tracks and the ties?

A . Down the railroad there is a well beaten path 
where people walk, if  that is what you are asking 
for, that is what is there.

Q. Now, where is that well beaten path?
A. W ell, the most prominent part o f it is the Mar- 

shallville side o f the south bound track.
Q. How near the ties is it?
A. Out on the end o f the ties. 10
Q. Right 'at the end o f the ties is this well beaten 

path? Now, how long has that path been there to 
your knowledge?

A. People been going up and down there ever 
since I  lived there.

Q. That is how many years?
A. Ten or twelve years.
Q. And when you take that path, where does it 

lead you to, if  you want to take a train at the sta-
tion? 20

A. Down to the station, o f course.
Q. It leads you to the station ?
A. Certainly.
Q. And do you remember whether at the end of 

that path there is a plank walk across the tracks to 
the station platform ?

A. They have a crossing at the station so you 
can come out and get on the south bound train.

Cross-examination. 30

B y Mr. B rad ley :

Q. You said you had to walk on the ties between 
this siding, the points where the siding o f the south 
bound track come together, down to the station, so 
there isn ’t any well-defined path you speak o f there?
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A. Not on the siding.
Q. There isn ’t any between the siding and the 

south bound track, there is no well-defined path along 
there, is there? Y ou said you had to walk on ties.

A. You walk on the siding, you have to walk on 
ties, if  you walk on the siding, if  you use that siding, 
if you come down here and use that siding, you have 
to walk on ties. It is not filled up like a railroad 
there. It is before, in here, there is good walking 

K) down along, o f course, to this siding, down to that 
platform , leads off there gradually and comes in 
kind o f a path there.

Q. Kind o f path, cinders, just like between the 
ordinary railroad tracks, isn ’t it, cinders or ballast 
like between the ordinary railroad tracks?

A. Yes, it is cinders.
Q. How about on this side? People walk down 

there too, to the east of the north bound track?
A. I  certainly have that side too.

20 Q. Use any side there?
A. Generally this side»
Q. In fact, they walk all over the railroad tracks 

down there, don ’t they?
A. I don ’t know. Generally they walk on this.
Q. And that is on the railroad property?
A. I  suppose they are.
Q. Do you know that at the junction o f the Mar- 

shallville road and the railroad there is a sign, 
“ Danger, do not trespass on the railroad” ?

JUj A. It may be there.

Mr. W escott: I will admit those signs are there, 
“ Danger, don ’t trespass on the railroad.”

Q. And up here, pointing to a position a little 
north o f what is designated as the water column, 
there is another signal, “ Danger-------”
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Mr. W escott: I f  yon say it is there, we will ad-
mit it.

Mr. B rad ley : It is admitted there is a sign there, 
-‘ Danger, do not trespass on the railroad,”  near the 
water column.

T h o ma s  C. P a r k e r , sworn. m

Direct examination.

By Mr. W escott:

Q. Mr. Parker, where do you live?
A. Tuckahoe.
Q. How long have you lived there?
A. I was bred and born there and I lived there un-

til I  was twenty years o f age and forty  years I was 2Q 
out in the ministry and retired six years ago and 
been living at Tuckahoe.

Q. You are a retired minister?
A. Yes, sir.
Q. A re you familiar with the station at Tuckahoe 

and its surroundings?
A. Yes. I live near Mr. Hess. Neighbors.
Q. When you want to,approach the station from  

the west side of the tracks, how do you get to the sta-
tion? : ‘ v 30

A. In the daytime I  generally come to the crossing 
and walk down the track. Never at night.

Q. When you say you walk on the track, do you 
mean an iron rail?

A. No, the side o f the track.
Q. W hat is there there?
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A. There isn ’t much there, a rough path part of 
the way.

Q. W hat do you mean by path, how rough is the 
path?

A. Rough enough to wear your shoes out if you 
travel it very much, over clinkers.

Q. H ow long has that path been there ?
A. Been there, I presume, as long as the railroad 

has been built, so far as I know.
10

Mr. B rad ley : I object. I would like to have the 
answer stricken out unless the witness knows how 
long it has been.

(Objection overruled.)

(Exception noted for  defendant.)

Q. W ho uses that path?
2q  A. It is pretty generally used by men folks. I 

don ’t kpow that I ever saw many ladies travelling 
along there.

Q. And what do they use it for  ?
A. To go to the station.
Q. And do they use it to get from  the station too?
A. Yes, sir.
Q. How near is that path to the railroad ties?
A. W hy, it is right near the ties, side o f the ties, 

close by.

30
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Cross-examination.

By Mr. B rad ley :

Q. Now, do you say it is generally used by men ? 
A . Yes, sir.

Q. W ould you designate where the— This is the 
Marshallville road, here is the “ Do not trespass on 
the railroad”  sign, and this is the south bound track. 
You said that just men use that path generally?

A . Generally. I have seen ladies travel it.
Q. Have you a fam ily?
A. Yes, wife and daughter.
Q. Do you permit your wife and daughter to trav-

el it?
A. My wife never goes that way and I advised my 

daughter not to travel it.
Q. And do you consider it -------

Mr. W escott: I  move to strike out those answers ^0 
about the wife and daughter.

The Court: I will allow the answers to remain.
The question was not completed.

Q. Do you know what percentage of the people go-
ing down here from  Marshallville to the station use 
that road?

A. I should judge ninety per cent o f the men use 
it. 30

Q. Now, on the east o f the north bound track, 
people also walk along there, don ’t they?

A. I don ’t understand that.
Q. Now, do people walk along down there to the 

station, on the east side o f the north bound track?
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A. Yes, sir.
Q. You walk that way yourself?
A. Yes, sir.
Q. So that people walk up and down the tracks 

promiscuously on either side or between tracks!
A. Yes, sir.

Re-direct examination.

IQ By Mr. W escott:

Q. Is there a path on the east side?
A. A  very rough path.
Q. No, on the east side?
A. A  very rough path.
Q. How do you compare the roughness with the 

west side?
A. I think it is travelled more on the west side. 
Q. The west side is much more distinct, a well- 

2q  defined path, isn ’t it ? ' I say the west path is a much 
more distinct and well-defined path, isn ’t it?

A. Yes, it is much more travelled, smoother.
Q. A re you sure there is any path on the east 

side?
A. Yes, I have been down there.
Q. No, not whether you have been there. Is there 

a path there?
A. Yes, a rough path part o f the way.
Q. You were subpoenaed to come here?
A. Yes, sir.
Q. And you didn ’t like it a bit?
A . No, sir; I  did not.

30
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O ‘ >
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Re-cross examination. 

By Mr. Bradley:

Q. Are you telling the truth in this case?
A. I  think I  am.
Q. Did that affect your telling the truth, the fa d  

o f your coming here?
A. It was very inconvenient fo r  me to come at this j y 

time.
Q-. Y ou are subpoenaed by the plaintiff, aren ’ t 

you?
A. Yes, sir.

Ch r is t o p h e r  H a n d , sworn.

Direct examination.

B y Mr. W escott: 20

Q. Mr. Hand, where do you live, please ?
A. Tuckahoe.
Q. How long have you lived there ?
A. I  was born there and lived there three years 

the last time.
Q. And prior to this three years, how long were 

you away from  Tuckahoe?
A. Four or five years possibly.
Q. W hat is your age * 30
A. Forty-seven.
Q. How long have you been fam iliar with the de-

pot there, the station, and the surroundings?
A. A ll my life.
Q. W hat is your business?
A . I  have been in the contracting business the last 

year or two.
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Q. P rior  to that tim e?
A . I  was a railroad conductor most o f the time.
Q. F o r  what com pany ?
A. A tlantic C ity Railroad.
Q. F o r  this very defendant com pany? I  d idn ’ t 

know that. W ell, now, as a railroad man, how many 
years were you fam iliar with this place?

A. I  went with this railroad com pany I  think in 
1897 or 1898, and I resigned in 1912.

10 Q- Fourteen years?
A. A bout fourteen years.
Q. Can you  tell how people living on the west side 

o f the tracks get to the station?
A . Y ou  are speaking now from  M arshallville ?
Q. Yes.
A. M ost o f them use the path on the west side o f 

the tracks, com ing to the station.
Q. H ow  long has that path been there, to your 

knowledge ?
20 A . W ell, I  have only been living in M arshallville 

fo r  the last three years. I  have known o f it since 
then. Previous to that I  have seen people using the 
path but I  never noticed particularly about the path.

Q. A re  you  able to tell us whether or not people 
use that path com ing to and from  the station?

A . They do.
Q. Do you know whether people used that path 

while you were in the service o f the company, going 
to and from  the station?

30 A . I  think so.
Q. H ow  wide about is that path?
A . I  should judge eighteen inches, the part o f the 

path that is used.
Q. A nd how near the ties is the path?
A . R ight ad joining the ties, just clears the ties.
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Cross-exam ination.

B y  Mr. B ra d ley :

Q. W hen yon  speak o f this as a path, Mr. Hand, 
just what do you mean?

A . W ell, it is a path that has been established 
there by use.

Q. Y ou  mean that the people m erely have walked 
between the railroad tracks and by the continued 
walking?

A . The custom  o f the people in that locality  to use 
that particular piece o f track there.

Q. Y ou w ouldn ’t have us to believe it is a path 
just built fo r  people to walk on?

A . No.
Q. They also come up and down on the east side 

o f the north bound track when they wish, d on ’t they?
A* I  have seen people walking on that side. The- 

m ajority  o f the people use the west side.
Q. Y ou  know o f the trespass signs at the M ar- 

shallville road and also up near the water column, 
d on ’t you?

A . Yes.
Q. Y ou  say this is about eighteen inches wide. Y ou 

d on ’t mean to say there is any special path that the 
railroad keeps, eighteen inches wide, fo r  people to 
walk on, do you?

A . I  should judge that the path is well-defined fo r  
about eighteen inches and used.

Q. That is by continuous use?
A . Yes.
Q. There is no path the railroad com pany built 

there fo r  people to walk on, is  there?
A . No.
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Mr. B rad ley : Subject to the right to ask fo r  a
non-suit, I would like to put these out o f town w i t -
nesses on.

Mr. W escott: Certainly.

D E F E N D A N T ’S T E ST IM O N Y .

H o pe  W . Ga x d y , sworn.

Direct examination.

B y Mr. B radley :

Q. Mr. Gandy, you reside at Tuckahoe?
A. Yes, sir.
Q. H ow  long have you lived there ?
A. A ll my lifetim e.

- Q. H ow  old are you?
A: Forty-nine.
Q. Y ou hold an official position there?
A. Yes, sir.
Q. A s what?
A . Freeholder.
Q. Do you remember on September 1, 1914, an 

accident happened to Mr. H ess?
A . Yes.

30 Q* W here were you at the time o f that accident?
A . I  was at the Tuckahoe station, on the fram e 

side.
Q. W ill you designate it  here?
A . That is on the south bound track. I  was right 

near the station, waiting fo r  the train to come in.
Q. The train that hit Mr. H ess?
A . Yes.
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Q. W ill you just tell the Court and ju ry  how this 
accident happened?

A . I  stood there, looking up the track, and the 
train that hit Mr. Hess— I was going to Cape May 
Court House on that t r a in -------

Mr. W escott: Y ou were looking up the track?

The W itness : Yes, sir.

. . . . .  *0Mr. W escott: To see the tram  hit him?

The W itn ess : I  did not. Mr. Hess was walking 
down the track, between this siding and the main 
Cape M ay track.

Q. That is the south bound track?
A . South bound track, and I saw the train hit Mr. 

Hess. I  knew Mr. Hess was com ing to the city  that 
m orning, because he told me he was coming. £0

Q. Just where was Mr. Hess at the time he was 
hit, i f  you can designate here on the map ?

A . I should say about five hundred feet above the 
station, five or six hundred feet.

Q. A nd did you observe the train before it hit Mr. 
H ess?

A. I did. I was looking at it.
Q. A nd what, i f  anything, did you observe, before 

Mr. Hess was hit?
A. I  saw Mr. H ess walking along the track. 3.Q
Q. On the track?
A . Yes.

Mr. W escott : On or  along?

The W itn ess : A long the track. Between the — •—



Hope W. Gandy—Direct

Q. D id yon hear any warning o f  any kind given 
by this approaching train before it reached the sta-
tion?

A . I  heard the train blow, yes.
Q. H ow  fa r  away was the train from  the station ?
A . That was some distance up near the bridge 

when I  heard the train blow.
Q. D id you  hear any other signals given by the 

train?
10 A . I  d on ’t remember.

Q. Y ou  are fam iliar with this locality o f the acci-
dent?

A . P retty  fam iliar, yes.
Q. W ill you say whether or not there is a well- 

defined path from  the M ar shall ville road to the sta-
tion?

A . I  cou ldn ’t say about that.
Q. Is there any public path running between M ar-

shallville road and the station?
20 A . Public path?

Q. Yes.
# A . There is a public road that leads to the sta-

tion.
Q, Leads to the station up this w ay and around 

here?
A . Yes.
Q. There is no public path down this w ay to the 

station?
A . N ot to m y knowledge.

30 Q. D o you know o f  those trespass signs?
A . Yes.

The C ourt: They are admitted in the case.

Q. W here is the bridge, as to the M arshallville 
road, Mr. Gandy? Is it north o f  the M arshallville 
road ?
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A. North, yes.
Q. H ow  far above the road is the bridge?
A . Couple o f hundred feet, I  guess.
Q. D id you  hear this approaching train give any 

signals other than that as it approached the sta-
tion?

A . I  just heard the train blow  once. I  w asn ’t 
paying much attention.

Q. A nd you saw the front o f the engine hit Mr. 
H ess? 10

A . Yes.
Q. D id you observe Mr. Hess walking down that 

space between the two tracks before he was hit?
A . He seemed to be on the end o f the ties when I  

seen him, that is the w ay it looked from  where Iwas.
Q. The end o f the ties ©n the south bound track?
A. That is the w av it looked from  where I  was.

Cross-exam ination.
20

B y Mr. W e sco tt :

Q. That is to say, it looked to you as if, instead 
o f walking in that path between the tracks, he was 
walking from  tie to tie, is that correct?

Mr. B rad ley : Objection. He hasn ’t said there is 
any path between the tracks.

Q. Y ou  understand then that instead o f his walk- 30 
ing on the ground or on the level, he seemed to be 
walking from  tie to tie?

A. Yes. Understand, I  know how those ties are.
Q. W hat made you think he was walking from  tie 

to tie?
A . He must have been or he w ou ldn ’t have got hit.
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Q. I f  he was right close to the ties, he might have 
been hit?

A. I  d on ’t know about that. I d on ’t think so.
Q. Now, you  have spoken about public paths and 

you were asked if  there was any public path going 
to the station, on  the west side o f  this west track. Is 
there any public path anywhere there on the west 
side ?

A . No, sir.
j 0 Q. Or the east side, going to that station ?

A . N ot to my knowledge.
Q. To your knowledge, there is no public path 

there at all?
A . No, sir.
Q. So that the only way the people have to get to 

and from  the station is either to walk on the iron 
rail, between the iron rail, on the ties, or on the 
space between the west side and that?

A . Certainly.
10

Re direct examination.

B y  Mr. B ra d ley :

Q. W ell, they have another way to get to the sta-
tion by going up this road?

A . That is a township road maintained by the 
township.

Q. A nd that is the public road to the station?
30 A . Yes, sir.

R e-cross examination.

B y  Mr. W escott:

Q. Or they m ight use a flying machine?
A . Sure.
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Da n ie l  McK e a g u e , sworn.

D irect examination.

B y Mr. B rad ley :

Q. Mr. M cK eague, where do you resid e !
A . Tuckahoe.
Q. H ow  long haye you  lived there!
A . Thirty-five years. j q
Q. A nd you  know the locality o f this station and — 

the surrounding country !
A . I  do.
Q. Do you hold any official p os ition !
A . Township committeeman and have control o f 

the township roads.
Q. H ow  long have you been township com m ittee-

m an!
A . F ou r years.
Q. Is it one o f your duties, as township committee- 2Q 

man, to have charge o f  all public roa d s !
A . No, s ir ; only the township roads. The State 

roads, the freeholders have charge o f  them.
Q. Y ou  know all the roads and public highways 

around there!
A . Yes, sir.
Q. Is there any public highway from  the Marshall- 

ville road to the station !
A . Yes, sir, about fou r hundred feet east o f  the 

railroad crossing, there is a road there. j q
Q. No. F rom  the railroad crossing at the M ar- 

shallville road up there to the station, is there any 
public highway running between the tracks!

A . No, sir.
Q. Does the public in general use that!
A. W ell, I  am down the other w ay in the town.
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Q. Y ou  mean south?
A . No, I  am down in the main town. I  d on ’t be-

long in M arshallville. I  have seen people walk the 
tracks there, yes, sir.

Q. Do you know whether or not there is a well 
defined path there?

A. Never knew o f any.
Q. You know o f the trespass signs?
A . Yes, sir.

10
Cross-exam ination.

B y Mr. W escott:

Q. H aven ’t you ever noticed a path between the 
main west track and that side track leading on down 
to the station?

A. I  have noticed cinders in there they can use 
fo r  anything they might.

20 Q. H aven ’t you noticed a path?
A . No, sir.
Q. Y ou  live there?
A . Yes, sir.
Q. G oing there tonight?
A . I  am.
Q. W ill you  do me the kindness and all o f us to 

go there and look and see if  you  ca n ’t see a path 
there and come back and tell us in the m orning?

A . I  d on ’t think I  will take the time, Judge.
30 Q. I f  you  will go and look, I  w ill subpoena you 

and make you come.
A . I  d on ’t think I  will look, Judge.
Q. Do you remember where you were Sunday a 

week ago?
A . Yes, sir.
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Q. W here?
A . W alked up the railroad track on the ties, up 

above the drawbridge.
Q. Did you walk.on the ties or on  that path?
A. On the ties.
Q. W hy did you walk on the ties ?
A . Because that suited me better.

R e-direct examination.

B y Mr. B ra d le y :

Q. Y ou  knew when you were w alking there that 
you were walking on railroad property?

A . I  did.

(A djournm ent until October 10,1919, at 10 A . M .)

20

30
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October 10, 1919. 

P L A IN T IF F ’S T E ST IM O N Y .

Jo h n  H ar r is , sworn.

Direct examination.

B y  Mr. W escott:

Q. Mr. H arris, you  are a member o f the New Jer-
sey bar?

A . Yes, sir.
Q. A re you fam iliar with the station at Tuckahoe?
A . Yes, sir.
Q. A nd have been fo r  how many years?
A. I suppose .ten or fifteen ; m ore than ten, any-

way.
Q. There is a map there on the b o a r d -------

2q  A . I looked at it while you were waiting.
Q. The station there is between tracks, is n ’t it?
A . Yes, sir. Y ou  can ’t get to it without going 

over some track.
Q. Now, on the west side o f  the station there are 

two tracks, a pair o f double tracks?
A . Yes, sir.
Q. A nd then still west o f that, the green street, is 

another track.
A . Yes, sir.

3Q Q. Rem em ber all those?
A . Yes, sir.
Q. Now, do you know whether there is any way 

o f  getting to the station from  the road up here?
A . Y ou  mean the M arshallville road ?
Q. M arshallville road. H ow  do passengers on the 

west side o f  the road get to the station?



John Harris— Direct 45

Mr. B rad ley : I  think you ought to qualify him. 
He doesn ’t live there.

Q. Between the side tracks and the west main 
track, do you remember whether there is a foot 
path?

Mr. B rad ley : I  object to that unless Mr. H arris 
has shown how m any times he has been there, it 
seems to me. W e all know he is a resident up here.

The C ou rt: I  think there should be a foundation 
laid as to his knowledge.

Q. H ow  m any times, Mr. H arris, have you been 
there ?

A. W ell, I  suppose twenty-five, in the last ten or 
fifteen years.

Mr. B rad ley : I  d on ’t think that is sufficient.

The C ourt: I  think he can testify  to the char-
acter o f the path.

(E xception  noted fo r  defendant.)

Q. Is there any path there, Mr. H a rris? .
A . Yes, sir. A s you  come from  the M arshallville 

road, there is a well-defined path here. Some walk 
there and some walk the other side.

Q. A nd that leads to where?
A. A cross to the station.



46 John Harris— Cross

Cross-exam ination.

B y  Mr. B ra d ley :

Q. W here does the path cross to the station?
A. W ell, which path do you m ean1?
Q. The path between.
A . Over here.
Q. Is it a well-defined path from  there to the sta- 

jq  tion?
A . Not so much so between the siding and the main 

line as on the other side.
Q. Y ou  mean down here to the west o f this siding 

is where the path goes along?
A . It is im m ediately next to the siding.
Q. On the west?
A . Yes, on the west.
Q. R ight down here and not between the main 

track and the siding?
20 A . W ell, there are two paths, one between the 

m ain track and the siding and one to the extreme 
left o f the siding.

Q. W hat kind o f path is that?
A . A t the time o f  this accident, which is several 

years ago, I  d on ’t know which is the best defined. 
I only know which one I  took.

Q. W here does it cross to the station?
A . It makes up to the main track before you  reach 

the station.
30 Q. It doesn ’t go between the tracks, in any well- 

defined path, over to the station?
A . N ot across the track s; no.
Q. Now, you saw these trespass signs there?
A . I  d on ’t recall. I  think they were put up about 

the time o f  this accident.
Q. D o you know that?
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A . M y attention was called to them right after 
this accident. That is the first time I  noticed them. 
There was a woman hurt down there about that 
time.

Q. W hat year?
A . W henever that woman was hurt down there, 

getting fast in the frog , m y attention was called to 
the trespass signs, and that is the first time I  recall 
seeing them.

Q. You d on ’t know that they were not there be-
fore?

A . No.
Q. I  call your attention to a photograph— I will 

have it marked fo r  id entification -------

Mr. B ra d ley : It is consented that it be offered 
in evidence at this time.

(Said  photograph admitted in evidence and 
marked E xhibit D2.)

Q. W itness- being shown Exhibit D 2 is asked if 
he recognizes that locality.

A . Yes, sir.
Q. The track to the extreme le ft o f the picture is 

the spur track?
A . Yes, sir.
Q. A nd the track adjoin ing it on the right is the 

main south bound track?
A . South bound track.
Q. Now, w ill you tell from  that picture where that 

well-defined path is?
A . The well-defined path comes down until you 

can go no farther and then you  cross over to the 
station.

Q. There is no well-defined path to the station?
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A . The well-defined path doesn ’t go all the w ay to 
the station.

Q. In that well-defined path o f which yon speak 
there is a switch running through*?

A . Yes, sir.'
Q. A nd that well-defined path is very rough, just 

the same as between any ordinary railroad track?
A . I  should say not. W hen you get down here, you 

will find ballast.
IQ Q- W hat do you  find there?

A . Gravel, farther back.
Q. W hat do you find here, approaching that 

switch?
A . I  d on ’t know.
Q. W hen is the last time you saw it?
A . Tw o or three days ago.
Q. D id you take a look at it particularly fo r  this 

case?
A . Not particularly. W e were switched off there, 

20 waiting fo r  a train. W ell, it has been a week ago.
Q. W hen you walked down there, you knew you 

were a trespasser on the railroad property?

Mr. W escott: Objection. W hether he was tres-
passing or not depends on circumstances.

Q. Y ou  knew that was railroad property?
A . I  assumed it was. It appeared to be.
Q. Y ou  knew it w asn ’t any public highway? 

o q  A . No, it is not a public highway. E verybody goes 
there, that is all.

Q. H ow  do you know?
A . I  have been around there, everybody going to 

catch a train, we cut o ff there.
Q. In your opinion, the railroad doesn ’t stop the 

people from  going down there?
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A . W hen we go down to Tuckalioe, take a hack 
car, they leave that back car up there to connect it 
up fo r  Ocean City. W e all get o ff there.

Q. P eople going to the station that w ay go fo r  
their own convenience ?

A . I  go o ff there to save walking.
Q. This is the public road that leads to the sta-

tion. That is the public way, isn ’t it?
A . That is going tow ard Tuckahoe.
Q. This is the M arshallville road they speak o f 

and there is some question whether that is the M ar- * ^ 
shallville road, that is the public road to the sta-
tion.

A . I  always understood it was the other way.
Q. Com ing up here is a road running down there, 

you know that?
A . Yes.
Q. A nd you come down that road and go over to 

the station?
A . Yes, and when y o u -------
Q. Y ou  are acquainted with Mr. H ess?
A . Yes.
Q. A nd go gunning with him quite often?
A . N ot often.
Q. W hen was the last time you visited him ?
A . I had some business fo r  him, law business.
Q. Y ou  represent him?
A , I  defended him fo r  shooting a dog.o  o
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R e-direct examination.

B y  Mr. W e sco tt :

Q. Mr. H arris, m y friend on the other side seems 
to think people have no right on what is called rail-
road property, they are trespassers when they get 
on railroad property. Y ou  are a lawyer and under-
stand the law. I  suppose that a station is railroad 

10 property, isn ’t it?

Mr. B radley : Objection. I  d on ’t think t h is -------

(O bjection overruled.)

(E xception  noted fo r  defendant.)

A . Yes, sir.
Q. A nd a platform  is railroad property?

20 A . Yes, sir.
Q. A nd cars are railroad property?
A . Yes, sir.
Q. JYhen people get in a station or on a platform  

or cars, they are trespassers?

Mr. B rad ley : It is admitted they are not tres-
passers.

Q. W hen they get on approaches to the station, 
30 are they trespassers?

Mr. B rad ley : I  object, unless he shows what he 
means by approaches.

(Question withdrawn.)

/
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Jo n a t h a n  H e s s , sworn. 

D irect examination.

B y Mr. W escott:

Q. Mr. Hess, you are the plaintiff in this case ?
A . Yes, sir.
Q. A nd  you live w here?
A . Tuckahoe. . n
Q. W ere you  born and brought up down there"7 u 
A . No, sir.
Q. H ow  long have you lived there?
A . Thirty years.
Q. W hat is your business?
A . Carpenter and mason by trade.
Q. H ow  long have you  been a carpenter and ma-

son ?
A. Oh, I  imagine thirty-five year, fo r ty  probably.
Q.- W hereabouts do you live at Tuckahoe? 2Q
A. I  live on wThat is called the M arshallville road.
Q. W est o r  east o f the tracks?
A. W est.
Q. H ow  fa r  from  the tracks do you  live?
A . Oh, I  would say eight or nine hundred feet, 

somewheres thereabout.
Q. A re  you fam iliar with the station there and 

the surroundings?
A . Yes, sir.
Q. H ow  long have you known the station and sur- oq  

roundings ?
A . S ir?
Q. H ow  long have you known the station and its 

surroundings there?
A . E ver since it was there, helped build it.
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Q. Rem em ber when it was built?
A , I  helped build it. Oh, I  cou ldn ’t tell the year 

it was built in.
Q. Now, you met with an accident down there on 

the first o f September, 1914?
A . Yes, sir.
Q. W hat time did you  leave home in the m orn-

ing?
A . A bout ten minutes o f ten. 

j q  Q. F or  what purpose?
A . To come to Philadelphia.
Q. W ell, were you going to swim or walk?
A . No, I  was going in the train.
Q. A nd you left home fo r  the purpose o f  taking a 

train?
A . Yes, sir.
Q. To go to Philadelphia? Now, where?
A . A t the Reading depot.
Q. W here is that depot? Step up here and show 

20 us on this map.
A . (W itness indicates on m ap.)
Q. Pointing to a building marked “ Station .”  Now, 

on the west side o f that station what are there?
A . Two tracks.
Q. Running north and south?
A . Yes, sir.
Q. A nd on the other side o f  the station what are 

there?
A . One main track and one side track.

30 Q- Have you examined this map?
A. No, sir.
Q. Now, west o f the westernmost track, on the 

west o f the station, what is there?
A . There is another long siding.
Q. W here does that siding begin and where does 

it end?
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A. It ends down nearly to the depot.
Q. W here does it begin?
A . Up the track a couple hundred feet from  the 

M arshallville road.
Q. H ow  did you custom arily get to the station 

when you went?
A . B y going down along the railroad.
Q. W ell, along what railroad?
A . A lon g  this railroad, a path we have there.
Q. W here was the path? j q
A. R ight along the railroad, along in the ties.
Q. W hat "kind o f path was it?
A . W ell, it is a path well worn, made out o f such 

m aterial as a railroad uses fo r  the roadbed, cinders, 
gravel.

Q. H ow  long has that path been there?
A. W ell, they tear it up occasionally.
Q. No, I  d id n ’t ask you that.
A. Judge, I think I  answered you c o r r e c t ly -------

20
Mr. B rad ley : I  object.

The W itn ess : The path has been there--------

Q. (Question repeated.)
A . E ver since the road was there.
Q. W ho uses that path going to and from  the sta-

tion?
A . E verybody that lives up our w ay except one 

man. 30
Q. Did you ever come from  towards Cape M ay, 

on the trains?
A . Yes, sir.
Q. A nd get o ff at the station?
A. No, sir ; generally get o ff up there along the 

path.
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Q. Get o ff at the station ?
A . No, sir.
Q. W here d o 'y o u  get off?
A . Get o ff along this path.
Q. Trains stop anywhere near the path?
A . S tops right along the path.
Q. A nd you get o ff on that path?
A . Yes, sir.
Q. A nd when you get o ff on that path, where do 

IQ you go?
A . Go home.
Q. W ell, do you stand still?
A . No, s ir ; walk up the path.
Q. Y ou  walk up that path?
A . Yes, sir.
Q. Until you get to where?
A . To the main road.
Q. W hat is the name o f  that road ?
A . M arshallville road.

2Q Q. Then you  go home?
A . Yes, sir.
Q. Now, when you  are going from  you r home to 

the station, how do you  proceed ?
A . Go back the same w ay I  have just gone up.
Q. Y ou  go down the M arshallville road ?
A . Yes, sir.
Q. Until you  come to what?
A . Until I  come to the railroad.
Q. Is there a path there?

30 A . Yes, sir.
Q. Then how do you  get to the station?
A . Go down this path.
Q. A nd how m any years have you been doing 

that?
A . E ver since the road was there. The road came 

through in 1891.
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Q. A nd have you seen others do the same thing ?
A . Yes, sir.
O. Have you seen people board the cars from  that 

path?
A . I  have.
Q. H ow  often? M any or few  times?
A . W ell, I  have seen quite a lot do it.
Q. M any or few  tim es?
A . W ell, the people living up our way do it.
Q. M any or few  tim es? 10
A. A  number o f times.
Q. A s many as tw ice?
A . Yes, sir.
Q. Three tim es?
A . Yes, s ir ; fifty  o f tliem.
Q. Now, how wide is that path?
A . W ell, the path they walk in is in the neighbor-

hood o f eighteen inches to twenty-one wide.
Q. Does it vary  in its w idth?
A. The path doesn ’t vary much in its width but 20 

the space is w ider in some places than others.
Q. H ow  near the railroad ties is that path?
A. Down tow ard the depot it runs right up to the 

end o f  the ties.
Q. H ow  near the ties is that path?
A . Up next to the M arshallville road it is a little 

distance away.
Q. H ow  fa r?
A . I  would say a foot, foo t and a half, and as you 

get down it gets closer to the ties. 20
Q. W here is this path located as to the side track 

you have spoken of, that spur, and the main track?
A . W ell, the path is n ex t'to  the main track and 

the side track is on the west side.
Q. Then the path is between the tracks?
A. Between the tracks.
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Q. How much is that siding used?
A. Not very much.
Q. Now, that path leads to what place?
A. To the depot and the platform.
Q. And at the end o f  the path what is there to 

cross the tracks by, if  anything?
A. A  plank platform.
Q. Plank laid longitudinally with the tracks?
A. Yes, sir.

¡0 Q. Now, as you were walking on that path, on the 
first o f September— I want to call your mind first to 
the moment when you reached the tracks by taking 
the main road, did you look to see what was coming 
in either direction?

A. Yes, s ir ; I  looked up.
Q. W hat?
A. I looked up the road to see if  any train was 

coming down.
Q. Towards Philadelphia?

20 A. To see if  any was coming from  Philadelphia 
down in the direction I  was going.

Q. W as there any?
A. No, sir.
Q. Then what did you do afterwards?
A. I went down the path to the depot.
Q. And as you were walking along that path, what 

happened to you?
A. The Cape May express came down and hit me.
Q. W hat part o f the express hit you?

30 A. The engineer’s step.
Q. W here is that step located?
A . Between the cylinder head and the button 

block.
Q. And how fa r  does it extend out from  the en-

gine, the step?
A. Judge, I don ’t know as I could give any dis-

tance on that.
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Q. Does it extend any at all?
A. Certainly it extends out.
Q. So that you can see it?
A. Yes, sir.
Q. Does it extend out beyond the ties at the place 

where you were struck?
A. I think some o f them do.
Q. Now, what was that train doing when it struck 

you?
A. D rifting into the depot.
Q. How was the wind blowing?
A. From  the southward.
Q. Blowing in your face?
A. Yes, sir.
Q. Did this train, before it struck you, give any 

warning o f any kind?
A. None that I  heard.
Q. I d idn ’t ask you that. I asked you whether it 

gave any warning?
A. No, sir.
Q. W ell, how do you know it d idn ’t?
A. I  d idn ’t hear it.
Q. W as your hearing good?
A . Yes, sir.
Q. Did you hear any whistle blown?
A . No, sir.
Q. Or any bell rung?
A. No, sir.
Q. You told us already that you were going to the 

station fo r  the purpose o f taking what train?
A. Taking the express up from  Cape May.
Q. W hat time did it leave?
A. 10.07.
Q. W hat time did this accident happen?
A. About ten o ’clock.
Q. H ow were you injured?
A. Compound fracture.
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Q. O f which leg?
A. The left.
Q. W here? Put your hand and show us.
A . Just above the knee.
Q. W hat wTas the state o f  your health before you 

got hurt?
A . Good.
Q. Did you work every day?
A . Yes, sir.

10 Q- Now, a fter  you were struck, what was done 
with you?

A . Put on a stretcher and brought to C ooper H os-
pital.

Q. H ow  long were you in C ooper H ospital?
A. E ight weeks.
Q. W ho set your leg there?
A. Dr. Sharp and Dr. Schellinger.
Q. Is Schellinger alive?
A . No, sir.

20 Q- Is Sharp alive?
A. I  think he is.
Q. Has he been here in court to testify  in this 

case ?
A. No, sir.
Q. D id you  see him here the other day, Dr. Sharp ? 
A . I  saw Dr. Sharp out there.
Q. W ell, he came here to testify, d id n ’t he?
A . Y ou  asked me if  he was here to testify.
Q. I  beg your pardon. He was here?

30 A . Yes, s ir ; he was here.
Q. W h y isn ’t he here now?
A . He said he cou ldn ’t get back.
Q. W ell, he cou ldn ’t on account o f the seriousness 

o f his engagem ents?
A. Yes, sir.
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Q. Now, when you were taken from  the hospital, 
where w ere you taken to ?

A . Home.
Q. H ow  long were you  laid up there!
A . Until the next spring, in A pril.
Q. Could you do any w ork in the m eantim e?
A . No, sir.
Q. W hen you got about, how did you  travel?
A . W ith  crutches and a cane.
Q. H ow  long did you use crutches and a cane? ¡ m
A. Until sometime in A pril.
Q. H ow  much wages did you make before and at 

the time you got hurt?
A . F ifty  cents an hour.
Q. W hat was your business at that time?
A . M ason work.
Q. W hat were you going to Philadelphia fo r  ?
A . To buy some cement.
Q. H ow  many hours a day did you  w ork?
A . E ight. 20
Q. W orked every day?
A . Yes, sir.
Q. Now, how m any days did you  lose, have you 

any idea, from  the first o f Septem ber?
A . I  lost from  the first o f  Septem ber until some-

time the first o f A pril.
Q. Septem ber to A p ril?
A . Yes, from  the first day o f  Septem ber until 

sometime in A pril, I  think it was the latter part o f 
A p ril before I  did anything. I  did a little then, not 30 
much. I  had to lean up against the house with one 
shoulder, to lay some brick on the house, on some 
piers. That is the first I  did.

Q. H ow  regularly have you  worked since?
A. W ell, not so very  regular.
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Q. W ell, why?
A. Because I don ’t like to climb on account of my 

crippled leg.
Q. Have you any idea how much time you have 

lost since you were hurt, outside o f what you have 
already given us?

A. W ell, I could have worked a good deal more if 
I could have gone away. I imagine I lost fully half 
time.

IQ Q. You said you don ’t like to climb. W hy? What 
is the matter?

A. Because my leg interferes with me and it w on ’t 
* egrry me up. I  fall down when I  stub my toe. I 

am afraid I  would fall off the scaffold.
Q. Is your left leg any shorter than your right?
A. Yes, sir.
Q. Does it trouble you to walk?
A. Yes, sir.
Q. Get up from  your seat and walk diagonally

2Q across to that chair.
A. (W itness walks.)
Q. You say you stumble and fa ll sometimes?
A. Yes, sir.
Q. Under what circumstances do you stumble and 

fall?
A. I f  I  hit anything with either foot I  can ’t catch 

myself.
Q. Have you had the free use o f that leg since it 

got hurt ?
30 A . No, sir.

Q. W hat is the trouble with it?
A. It is weak. W hen it is bent it w on ’t bear any-

thing.
Q. Can’t bear weight on it?
A. No, sir.
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Q. How do yon have to hold your foot? Do you 
hold it in the same position you did before you got 
hurt ?

A. W ell, when I lay down it falls over that way 
unless I keep it in mind and hold it up. It w on ’t 
stay up itself like that foot, but that one always 
falls over.

Q. When you are lying down, your foot falls over 
unless by an act o f will you hold it up?

A. Yes, sir. j q
Q. Have you suffered any pain from  this?
A. Yes, sir.
Q. Much or little?
A. Sometimes quite a little.
Q. Sometimes very little?
A. W ell, sometimes very little is true. Before 

a storm it hurts quite considerable.
Q. Now, when you use your leg, what effect do 

you feel when you are about your work, working 
about or lifting? 20

A. It tires. It  has a very funny feeling, pain in 
it.

Q. W here is the pain?
A. In my knee.
Q. Now, how much strength have you in that leg, 

compared with the other?
A. W ell, I  haven’t much unless it is straight on 

its end.
Q. W hat say?
A. I  have but very little unless it is straight on 30 

its end, when I stand straight, but if  I  wanted to 
bend down that way with a load on, it gives way 
with me.

Q. Can’t you climb?
A. I can climb but not very good.
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Q. W hat do you mean by that? You know all 
about it. You say “ Not very good .”  W hat is your 
experience when you undertake to climb?

A. I don ’t know how I can answer you, Judge.
Q. You say you can ’t climb very good?
A. No, sir.
Q. W hat do you mean by that?
A. W ell, I can manage to get up. I  couldn’t pos-

sibly say I couldn ’t climb at all.
IQ Q. No, I don ’t want you to say what isn ’t the 

truth. Do you have any trouble in climbing?
A. ¡Sure.
Q. That is just what I want you to tell us. What 

is your trouble ? What trouble do you have, in climb-
ing up or down?

A. Both ways.
Q. W hat kind o f trouble do you have?
A. I don ’t think I understand you, Judge.
Q. Do you have any trouble with your right leg?

20 A. No, sir.
Q. Do you have any trouble with your left leg?
A. Yes, sir.
Q. W hat is it?
A. The weakness in my leg. I see now.
Q. You see now what I  was driving at?
A. Yes, sir; what I  was driving at.
Q. Are you troubled with it in your sleep?
A. Yes, sir.
Q. W hat trouble do you have then?

30 A. Pain.

Mr. Bradley: I  object to that. He doesn’t have 
trouble when he is sleeping. He isn ’t conscious of 
any trouble in his sleep. It isn ’t conscious pain.

(Objection sustained.)
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Q. What trouble does this leg give you when you 
are sleeping?

A. W ell, it pains me, wakes me up sometimes.
Q. Does that happen after you work?
A. Yes, sir.
Q. How many hours a day can you work now con-

veniently?
A. I work eight when I work.
Q. W ell, do you have any trouble?
A. Yes, sir.
Q. W hat is it?
A. My leg.
Q. W ell, what is the trouble?
A. It tires me.
Q. Pain any?
A. Pains me when I  work on it ; yes, sir. *
Q. W hat have been your doctor bills, have you any 

idea?
A. No, sir.
Q. Did the railroad ever do anything fo r  you?
A. No, sir.
Q. Have you noticed whether this in jury has had 

any effect upon your general health?
A. I don ’t think it has.
Q. Can you walk as far now as you could before ? 
A . No, sir.
Q. W h y not?
A. Because that leg plays out on me.
Q. Can you run?
A. No, sir.
Q. W ell, have you tried to run?
A. Yes, sir.
Q. W ith what result?
A. W ell, I  can ’t run. I have only got one leg to 

run with.
Q. Can’t you run with that leg?
A. Not very well.

10

20

30
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Q. W hy d on ’t you leave the other one home when 
you are out? Do you have any trouble getting in 
and out o f a w agon?

A . Yes, sir.
Q. W hat?
A . W ell, that leg d on ’t bend up so I  can step up.
Q. Have you  fallen?
A . Yes, sir.
Q. H ow  frequently do you fa ll? 

m  A. I f  I  am in the woods, I  fa ll quite often.
Q. Now, what makes you  fa ll?
A . Catches my toes, this leg, I  can ’t control m y-

self.
Q. A nd down you  go?
A . Down I  go.
Q. Have you  fallen trying to get in or out o f a 

w agon?
A . Yes, sir.
Q. W hy?

20 A . On account o f that leg.
Q. W hen you  have pain in that leg, about where

is it located ?
A . R ight around the knee.
Q. H ave pain anywhere else?
A . No, sir.
Q. Now, you stated that from  the first o f Septem -

ber until the follow ing A p ril you lost all your tim e?
A . A ll ; yes, sir.
Q. W hen you  began to go to work, did you w ork 

30 as much right o ff the reel as you  do now ?
A . No, sir.
Q. A bout how much time did you work a day after 

you started to w ork?
A . I  w asn ’t working, Judge. I  was superintend-

ing a little jo b  fo r  a man. D id n ’t work at all.
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Q. W ell, a fter you  got to work, what portion o f 
the day did you work?

A . I  worked the whole day.
Q. A fter  you started?
A . Yes, sir.
Q. D id you work every day in the week?
A . No, sir.
Q. W hy not?
A . I  cou ldn ’t do it.
Q. That was on account o f your leg?
A . Yes, sir. ‘ 6
Q. Is that correct?
A . Yes, sir.
Q. Y ou lost about how much time when you first 

began to go to w ork? H ow  many days a week did 
you w ork?

A . I f  my m em ory serves me right, I  d id n ’t follow  
my trade that year. I  think I  farm ed, because I 
could work on the soil better than work around brick 
nr on a scaffold, and I  farm ed since.

Q. Then you haven ’t follow ed your trade? ^
A . I  haven ’t follow ed m y trade on account o f I 

d on ’t like to.
Q. H ow  do you make out in farm ing?
A . V ery  poor this year.
Q. W ell, did you make as much farm ing as you 

did follow ing your trade?
A . No, sir.
Q. H ow  much less?
A . W ell, this year I  have made all less.
Q. W ell, take the year 1914, the year this accident - 

happened?

Mr. B rad ley : I object to this question. H e said 
he d idn ’t fo llow  his trade because he d id n ’t like it.
A s to what difference in the amount o f  m oney he 
made, it  is entirely immaterial.



66 Jonathan Hess—Direct

Q. W hat do you mean when you say you  d id n ’ t 
like your trade?

The C ou rt: It is in ferred  he has withdrawn his 
other question.

Mr. B radley : I  object. This is his witness. I
think-the words are perfectly  obvious, d id n ’t follow  
his trade because he d idn ’t like it.

 ̂ (O bjection  overruled.)

(E xception  noted fo r  defendant.)

Q. W hat do you mean when you say you  d id n ’t 
like to fo llow  your trade?

A . I was afraid  to climb in carpenter work and 
mason work, we have to climb on scaffolds, and I  am 
afraid to do it.

20 Q- W ell, com pared with what you made at your 
trade, what have you made farm ing?

A. I d on ’t consider that I have made anything.
Q. Have you made half as much?
A. No, sir.
Q. Have you a fam ily?
A . Yes, sir.
Q. Consisting o f what?
A. Three.
Q. W ife  a n d -------

oq  A . W ife  and daughter.
Q. Now, there is one question I want to ask you. 

Com ing down that road that you take to go to the 
station, is there any other w ay to get to the station 
than the way you took?

A . Yes, sir.
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Q. W here is it? W hat other w ay?
A . Go down the M arshallville road until you cross 

the railroad and you come to that lane, as we always 
called it.

Q. H ow  much longer would it take you to go that 
way than to go the way you usually went?

A . A round fou r to five minutes.
Q. Now, is there any other way, on the west side 

o f the railroad, to get to the station, than the one 
you took? « a

A . No, sir. iU
Q. No street?
A . No street.
Q. Just that path?
A . That is all.
Q. A nd that is the one that the public uses?
A . (N o answer.)

Cross-exam ination.

B y Mr. B ra d ley : ^

Q. Y ou say there is no other w ay? Y ou  could 
come down here and go on this side o f the siding?

A . I f  you want to walk out through a m an ’s field, 
go across the swamp.

Q. H ow  near does the field run to the siding?
A . R ight jam b up.
Q, There is no board to walk to the siding?
A . No, sir. 2Q
Q. Y ou  heard Mr. H arris testify  that you  could?
A . No, sir. It  could be done but a man. w ou ldn ’t 

have good  sense.
Q. I f  Mr. H arris said he walked there, he is m is-

taken?
A . Mr. H arris doesn ’t understand the plan.
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Q. I f  any other man testified he walks along there, 
you say it ca n ’t be done?

A . I f  any man testifies he walks on the west side 
o f  that, he doesn ’t know where he is at.

Q. C an ’t he walk between the whistle board and 
the track?

A . H ow  close is the whistle board to the track?
Q. E ight feet.
A . A  man ought to walk in eight feet.

10 Q. The corn field doesn ’t run up to the whistle 
board?

A . No. There isn ’t eight feet out there. I  farm ed 
that land and know all about it.

Q. H ow  about that relay box? Can you walk be-
tween the track and the relay box?

A . That relay box runs across all the tracks.
Q. Y ou  can walk between there and the track, can ’t 

you?
A. H ow  wide is your space there?

20 Q- Practically the same distance.
A. E ight foo t?
Q. Yes. The eight foo t  space is between the side 

track and the relay box.
A . A nd the field?
Q. Yes.
A. No, you are wrong. The space isn ’ t there. I 

farm ed that. I  ought to know what it is.
Q. A t the time o f this accident, you were not em-

ployed by the railroad?
30 A . I  were n ot; no, sir.

Q. Y ou had form erly  been em ployed by the ra il-
road?

A . Yes, sir.
Q. A s a railroad man, you used that path, d id n ’t 

you?
A . Yes, sir.
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Q. How old are you, Mr. Hess?
A. I well be fifty-eight the ninth of next month.
Q. You were about fifty-three or four?
A. Fifty-three then.
Q. Now, how often, to your knowledge, did the 

railroad tear up this path between these tracks?
A. They never tear it up. When they put in ties 

they dig holes to draw the ties nut.
Q. They use that space whenever they want to ?
A. Sure.
Q. They dig it up any place?
A. Any place they want to; yes, sir.
Q. Now, you say this path runs all the way to the 

station?
A. Clear down until you come to the side track 

and across the side track.
Q. Where does the well-defined path go between 

the side track and the main track, where does the 
well-defined path take you?

A. Bight down to the platform.
Q. Bight down to there? Does it stop there, that 

well-defined path?
A. That well-defined path comes right along. This 

is your side track, that comes between the side track 
and the main line.

Q. Where does it branch off?
A. It comes right on down and goes on this side 

track until it strikes the platform. That is correct, 
isn’t it?

Q. I don’t know.
A. I do.
Q. It comes down here and------
A. Then you go across this crossing to the depot.
Q. Witness is shown Exhibit D2 and is asked 

where the well-defined-path is across there?
A. Don’t seem to understand this very well, 

brother.
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Q. This is the siding, that is your main southern 
track. Do you understand it? This is coming up to 
the point------

A. This is the Ocean City branch, is it?
Q, Yes.
A. And this is the Cape May branch?
Q. Yes. Coming in this direction, the path comes 

along there ?
A. The two main lines leading to Cape May?

If) Q. Yes.
A. I don’t understand that. I can understand that, 

but not the picture.
Q. Do you see the pink on the map ?
A. Yes.
Q. This is the pink. You see the green?
A. Yes.
Q. Now, this is the path you speak of that comes 

right on down there over to the track. Now, where 
over these ties is your well-defined path?

20 A. It isn’t over the ties.
Q. Does it stop before it gets to the ties? Does it 

run all the way across over the main track to the 
extreme side?

A. The path doesn’t show. I could explain it to 
you on that but I can’t show it to you on this.

Q. It doesn’t run across ties, does it?
A. The path, when it comes to the side track, we 

go right on across the side track until we strike the 
depot.

30 Q. Now take the other side. Where does it go 
across down there?

A. I don’t see how I can explain it to you on that.
Q. The ties run all the way across under the two 

tracks ?
A. Sure.
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Q. Well, there isn’t any well-defined path over 
those ties, is there?

A. How can yon make a well-defined path over 
wood? You can’t make any impression, but we go 
over there, it is on wood in place of cinders.

Q. It isn’t well-defined if you can’t see it?
A. It is as well-defined as on that floor.
Q. Where?
A. Where you walk.
Q. You mean well-defined is where you walk and 10 

not the impression made on it?
A. Yes, sir.
Q. (Question repeated.) When you say the well- 

defined path coming down over these railroad ties, 
you mean that is where the people walk and not the 
path which they make on the ties, there isn’t any 
path on those ties?

A. Can’t possibly be.
Q. Then all the way down to the station there isn’t 

a well-defined path, because you don’t see it on the 20 
floor, you couldn’t see it on the wood?

A. The path is all the way down there.
Q. If you couldn’t see it on the wood, it isn’t 

there ?
A. I never saw any man’s tracks on the ties but I 

have seen them go there.
Q. Now, since this accident, how have you been 

getting to the station? You have been going down 
this road?

A. No, sir; the same way. 20
Q. You have never gone that other way since the 

accident ?
A. No, sir.
Q. Are you sure of that?
A. I never got off the train and gone that way un-

less it was way after dark.
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Q. At night yon consider it unsafe?
A. I don’t like to stub my toes and fall down.
Q. It is rather a rough place ?
A. No, sir; the path is alright.
Q. But it has a switch running across it?
A. Yes, sir.
Q. So that is the only time you used the road, at 

night ?
A. Yes, sir.

¡0 Q. Meaning the Marshallville road?
A. Not the Marshallville road, the lane running to 

the station.
Q. The lane connecting with the Marshallville 

road?
A. Yes, sir.
Q. You said the railroad company never did any-

thing for you. Dr. Schellinger didn’t charge you 
anything ?

A. The railroad company crippled me and took
20 me there and I suppose they settled the bill.

Q. You never paid it?
A. No.
Q. Then the railroad company might have paid it?
A. I don’t know.
Q. Do you remember Mr. Miller, investigator of 

the Atlantic City Railroad Company, coming to you 
in the hospital?

A. Some man came. I don’t know whether it was 
Mr. Miller or who it was.

30 Q- Did you tell him that you used that path as a 
short cut and that you attached no blame to the rail-
road company?

A. I never told nobody that.
Q, And that you hoped the railroad company 

would do something for you?
A. No, sir; never dreamed of such a thing.
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Q. Now, you were in a liurry to get to the station 
that morning, you hadn’t very much time?

A. I d on ’t think I  was in such an awful b ig  hurry.
Q. W here had you been trying to get cement just 

before this accident?
A. I  hadn ’t been anywhere.
Q. D id n ’t you go to Mr. M cK eague ’ s place?
A. I made a contract with Mr. McKeague to do 

that work that morning and went back and changed 
my clothes. j q

Q. Y ou  hadn ’t much time?
A . I  had plenty o f time.
Q. You went to the station to see the agent to 

find the rates before you went home?
A. No, sir; I knew the rates. I might possibly 

have come to the station. I came that way home, I 
expect. I always do travel that, but I had no reason 
to ask the rates, for I knew.

Q. You said you had a compound fracture of the 
left leg. What did you mean by that? 20

A. The bone was busted out through m y pants in 
tw o places.

Q. Did you usually go along that path without lis-
tening as to whether or not a train was coming?

A. No, sir.
Q. Did you usually turn around to see if a train 

was coming?
A. A lw ays looked before I  went down the track.
Q. But you never looked from the time you left 

the Marshallville road until you got to the station? 30
A. Sometimes I presume I did.
Q. W h y did you  look then?
A . The thought would strike me to look.
Q. You thought you ought to look out for the 

trains ?
A. A man would usually think so, wouldn’t he?
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Q. Now, yon said after you were injured you were 
superintending some work?

A. The next spring.
Q. How long did that work last?
A. About three weeks, I think.
Q. You worked every day, didn’t you, then?
A. No, sir.
Q. How often?
A. Well, bad weather, in it I couldn’t work. I 

in don’t just remember the dates.
Q. You wouldn’t have worked in the bad weather 

if you had been perfectly well?
A. I wasn’t getting paid for it. I was working for 

my brother-in-law.
Q. Then after that where did you work?
A. I think I worked three or four days on the silk 

mill at the depot. We got fifty cents an hour, four 
dollars a day.

Q. The same rate as before you got hurt?
20 A. Yes, sir.

Q. How long did you continue to get the same rate 
as before you were hurt?

A. Whenever I worked.
Q. The loss was only in the difference between the 

number of hours you worked?
A. The number of days.
Q. Have you any idea of the percentage of the 

time you worked after you were injured?
A. I really haven’t anything more than I know I 

30 didn’t work but very little.
Q. Before you were injured, when it was raining, 

you didn’t work on cement work?
A. Not outdoors.
Q. So that both before and after you were in-

jured, your work depended somewhat on the weath-
er?

A. Sure.



Jonathan Hess— Cross 75

Q. Did you ever stumble before you were hurt?
A. Not very often. I wasn’t in the habit of falling 

down.
Q. How often do you fall down now?
A. Every time I catch my toes.
Q. How often is that?
A. I don’t know. I never kept no record.
Q. Fall down very often?
A. Yes, sir.
Q. When you worked for the railroad, in what ca- j (j 

pacity were you employed?
A. One time was night man, boss over the engines, 

and I fired and I have run.
Q. So you were familiar with the sound of the en-

gines ?
A. Sure.
Q. And you were familiar with the sound of the 

engines drifting into the station, were you not?
A. Yes, sir.
Q. How near was this engine to you before you 20 

heard it?
A. I never heard it until she hit me and knocked 

me down.
Q;. You knew the wind was blowing in your face at 

that time?
A. I reckon I did.
Q. And you knew, if any signals were given, you 

couldn’t hear them?
A. I wasn’t thinking anything about that. If a 

signal had been given, I would have heard it. 30
Q. Then the fact the wind was blowing in your 

face had nothing to do with it?
A. Nothing more than it would deaden the sound.
Q. Were you paying attention to any sound?
A. Sure.
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Q. Because a train was shortly to come along?
A. No, I didn’t know the train was due soon. 1 

didn’t know what time she was due there. I knew 
what time my train was due that I was going away 
on.

Q. You were not familiar with this other train?
A. No, sir.
Q. How far from the Marshallville road is it to 

this spur? Did you say two hundred feet? 
j0 A. I should say in the neighborhood of two hun-

dred, two hundred and fifty, somewhere along there. 
I really couldn’t give any accurate measurement be-
cause I had no reason to measure it.

Q. How far had you gone between the spur and 
the south bound track when you were hit, do you 
know?

A. No, I couldn’t give you the distance.
Q. Have you any idea?
A. I haven’t, because I never measured it.

20 Q. Could you tell where you were in reference to 
the signal tower?

A. I think I could give you some idea about that.
Q. Were you up to the whistle board? Somewhere 

along here, do you think?
A. That is the signal tower. Well, now, I should 

think a little toward—I hadn’t reached the tower.
Q. As near as you can.
A. As near as I can remember, sofnewheres in 

that neighborhood.
30 Q-' Not quite to the tower?

A. Not quite to the tower.
Q. As you came down the track, you didn’t ob-

serve the semaphore, whether or not that was open 
to let a train go by?

A. No, I didn’t notice it.
Q. You didn’t notice that at all?
A. No.
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Q. How often did you say the railroad company 
had torn up this path to fix?

A. I didn’t say how often.
Q. How often did you say?
A. I didn’t say how often.
Q. Do you know how often?
A. No, sir.
Q. When you were a railroad man, you saw them 

do that?
A. I didn’t do that kind of work.
Q. You saw them do it?
A. Yes, sir.
Q. And you have seen them do it since?
A. Yes, sir.
Q. They tear it up whenever they want to?
A. Yes, sir.
Q. Without regard to whether the public wants it 

or not?
A. Sure.

Re-direct examination.

By Mr. Wescott:

Q. Now, Mr. Hess, when you say they tear up this 
path, what do you mean ?

A. When they put ties in under the rail they dig 
at the end of the tie, pull the tie out and slip one in 
and fill up the hole. I did that work when I was a 
young man.

Q. After they put the tie back, what did you ob-
serve them to do with reference to the path?

A. Fill up the hole and level it off.
Q. As it was before?
A. Yes, sir.
Q. So that the path is left in the same condition 

it was before?
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A. Yes, sir.
Q. Calling your attention now to the Marshallville 

road, which you call the lane, east of the tracks, what 
kind of road is that?

A. That is a pretty good road now. It hasn’t been 
one for a few years past.

Q. And the space between the road, the Marshall-
ville road, what is that occupied with?

A. Between the railroad and this lane we are 
IQ speaking about going to the depot, that is a farm 

field, farm land.
Q. It is all sandy soil?
A. Yes, sir.

Re-cross examination.

By Mr. Bradley:

Q. With reference to the tearing up of the path, 
" P̂ they put cinders or anything they want?

A. They put the same material they took out.
Q. They don’t pound it down?
A. I never saw them. It doesn’t take very much 

time to pound it when enough travel it.
Q, The railroad company doesn’t do it?
A. No.
Q. Now, there are wagons that can pass on this 

road, can’t they?
A. They can pass.

3Q Q. And that is public?
A. That is public.
Q. How long has it been there, to your knowledge?
A. I am only fifty-eight years old. I can’t tell how 

long it has been there.
Q. Has it been there as long as you have known 

it?
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A. Yes, sir. That wasn’t the road until recently. 
It used to be the lane went down to a farm.

Q. They use this Marshallville road, called public 
road, marked on the map “ Marshallville road,”  or 
lane—they have used it ever since you have known 
anything about it?

A. Wagons have, yes, sir.

W i l l ia m  A. W e s c o t t , sworn. ^

Direct examination.

By Mr. Wescott:

Q. You are a doctor, are you, by profession?
A. Yes, sir.
Q. And have been for how many years?
A. Thirty-six.
Q. Did you, at Dr. Sharp’s request, for the pur- , 

loose of testifying in this case, examine Hess’s leg?
A. Saw him yesterday, yes, sir.
Q- Tell the jury what originally was the matter 

with his leg and what condition it is in now.
A. This man has had what is known to the pro-

fession as a compound fracture of the femur, the big 
bone above the knee, a few inches above the joint. 
Now, there are a number of scars, there is an area 
that is all scarred up, three or four inches above the ™ 
joint, on the outside the flesh is white and presents : ■ 
the usual appearance of a scar. Underneath this, 
the bone is thickened, there is a bunch on the bone, 
the bony structure, which is half as big as my fist.
It is difficult to say exactly how big that is, roughly 
speaking. That is what the leg presents, except the
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shortening, which is an inch and three-quarters, the 
left leg.

Q. Has the original function of that leg been di-
minished ?

A. It is diminished just as much as the shortening 
can be understood and the working of the tendons 
over this big bunch of bone and the resulting inflam-
mation has changed the bone somewhat. It is weak-
ened. The action of the tendons of that portion of 

|Q the leg is impeded and the man hasn’t perfect use 
of it.

Q. Will he ever have?
A. No, sir.
Q. Is it a condition that would cause him any 

pain, do you think?
A. I have no doubt that the man suffers with the 

limb now. Originally, it was a very profound injury 
and doctors approach it with great respect. It is 
a hard thing to cure. The reason it is called com- 

20 pound is that the bone was pushed through the flesh 
and comes out into the open air, and gets the expres-
sion compound fracture.

Q. Is that leg relatively as strong as the other?
A. No.
Q. It has been suggested that I bring out the fact 

you are my brother?
A. Yes, sir.

Cross-examination.
30

By Mr. Bradley:

Q. Now, Doctor, is there any evidence at the pres-
ent time of a compound fracture?

A. Everything about the leg indicates. In other 
words, you could make a diagnosis of what caused 
the thing without a word from anybody.



Q. What evidence did you find of a compound frac-
ture ?

A. The whitened, scarred tissue on the outside, 
which extends three or four inches, indirectly, and 
the bunched up callous under the flesh, and the bone 
itself, and the shortness of the leg. An ordinary 
fracture, Well treated, I am very certain wouldn’t 
be so ------

Q. You were informed it was a compound fracture 
by Dr. Sharp?

A. I heard that expression used.
Q. And you expected to find such evidence on ex-

amination ?
A. To a certain extent.
Q. Then your opinion is partly based on what Dr. 

Sharp said?
A. No.
Q. Not at all?
A. No..
Q. If this man had had his leg broken and the 

skin had been broken from the outside, or cut, what 
difference in appearance would it have than the ap-
pearance it has now?

A. Well, the chances are that such a condition 
would have made a very different scar.

Q. We are speaking about the probability.
A. I can’t be absolute about that.
Q. You didn’t see the man until the time of your 

examination yesterday?
A. Never until yesterday.
Q. You don’t know what condition he was in be-

fore the accident?
A. Except------
Q. I would like to have yes or no to that, please.

20

30

(Question repeated.)
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A. No, sir.
Q. Now, you say that the tendons diminish the 

functions of this leg?
A. I say the irregularity of the bone hinders the 

tendon from doing its work. It has more distance 
to travel. It travels over a roughened surface.

Q. Did you have an X-ray picture of this?
A. No. '
Q. Simply by feeling it?

10 A. Feeling it.
Q. How long were you in your examination?
A. Ten or twenty minutes, something of that kind; 

I don’t know.
Q. Now, you say they changed the joint somewhat. 

What was the shape of the joint before this accident, 
if you know of your own knowledge ?

A. Nothing, except I inferred he was a normal 
man.

Q. That is an inference on your part, is it?
20 A. Yes, putting it that way, of course.

Q. How does this joint appear at the present 
time?

A. There is very little to see from the outside 
other than the other joint. It is a matter of touch, 
feeling the bone underneath. ^

Q. The joint is about the same size of the other
Ig O' ?

A. I think so.

30



Defendant’s Motion to Non-suit 83

P L A IN T IF F  R E S T S . *

D E F E N D A N T ’S  M O TIO N  TO N O N -SU IT.

Mr. B ra d le y : I f  your H onor please, I  would like 
to make a motion.

This action is based upon the negligence o f the de-
fendant com pany in operating one o f its trains along 
the tracks adjacent to a path or highway in such a 
manner as to strike the plaintiff and injure him.

In this case we think your H onor should direct a 
verdict. I  think we should be entitled to a non-suit, 
on the ground that the statute prohibits the man 
walking in this particular place in which he was in-
jured.

Section 55, Railroads and Canals, page 4245, Com -
piled Statutes: “ It shall not be law ful fo r  any
person other than those connected with or em ployed 
upon the railroad to walk along the tracks o f any 
railroad except when the same shall be laid upon a 
public h ighw ay; i f  any person shall be in jured by 
an engine or car while walking, standing or playing 
on any railroad, or  by jum ping on or o ff a car while 
in m otion, such person shall be deemed to have con-
tributed to the-in jury  sustained, and shall not re-
cover therefor any damages from  the com pany own-
ing or operating said ra ilroad ; provided, that this 
section shall not apply to the crossing o f a railroad 
by any person at any law ful public or private cross-
in g .”

The evidence in this case fa ils to show anything 
m ore than that this man was using this property  
o f  the railroad com pany, was going between the main

10

20

30
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track and a spur, which the railroad com pany had 
torn up whenever they wanted t o ; and their own w it-
nesses who come here state that it w asn ’t a safe 
place fo r  a woman to walk, men w ouldn ’t allow their 
children to walk there, and the only people who used 
it were the people down in M arshallville.

There has been no evidence submitted to you o f 
any negligence on the part o f the railroad com pany 
in operating its trains; and if  he were a licensee in 
this case, there is no evidence that we w ilfu lly, wan-
tonly or intentionally in jured him, which must be 
presented before the plaintiff would be entitled to 
have this case go before a jury.

The C ourt: I w ill reserve m y decision on the
non-suit and allow the defendant to put in its case.

(E xception  noted fo r  defendant.)
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W al l is  J. W r ig h t , sworn.

Direct examination.

B y Mr. B radley :

Q. Mr. W right, where are yon  em ployed?
A. Atlantic City R ailroad, baggage master. 
Q. W ere yon baggage m aster in 1914?

10

A. Yes, sir.
Q. Do yon  remember the day o f the accident to

A. I  remember that m orning. I  d on ’t remember 
the date.

Q. I said do you  remember the day?
A. Yes.
Q. W7hat were you doing on the train at that time? £0
A. I  was baggage master, standing up in the car.
Q. W hat car?
A. B aggage car.
Q. W here was that?
A. R ight behind the tank o f the engine.
Q. A nd what did you observe, if  anything, in ap- 

proachiilg the station that day?
A . I  was standing up and I  heard the engineer 

blow his whistle signal warning.
Q. W hat kind o f  whistle? 30
A. F our or five short blasts o f  the whistle.
Q. Is that a distress signal ordinarily?
A . W hy, something on the road.
Q. W hat did you see?
A . I  saw something, kind of dark object. I  pulled 

m yself back in the car again, because I  d idn ’t want 
it to come up over me. I  d idn ’t know what it was.
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Q. Then afterw ards you found it was Mr. Hess 
who was in ju red !

A . W e stopped and found the man there.
Q. W here Mr. Hess was walking, was there a dis-

tinct foo t  path there!
A . No, sir.
Q. W here was he w alking!
A . W alking in between the side track and the 

main south bound track.
j q  Q. Have you ever seen the railroad com pany mak-

ing a path fo r  the people to walk there!
A . No, sir. *
Q. E ver seen that torn up along th ere !
A . W e d on ’t stop there long enough, only to cut 

o ff cars, and then we proceed. I  w ou ldn ’t take much 
notice o f that.

Cross-examination.

20 B y  Mr. W escott:

Q. W hat train were you  on, the train that struck 
Mr. H ess !

A . W e call it 403, the Cape M ay express.
Q. W as it the train that struck Mr. H ess !
A . Yes, sir.
Q. A nd you say there were fou r or five blasts 

given. W here was the train then!
A . W here was the train then ! W hy, com ing into

20 Tuckahoe station, getting ready to stop.
Q. D rifting  into the station !
A . D rifting  in, yes.
Q. Those were danger signals, I  suppose!
A . That is what we take them for , when the en-

gineer blows so many sounds o f the whistle, we take 
it fo r  a warning.
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Q. F our or five?
A. A s near as I  can judge, it was fou r or five 

blasts o f the whistle.
Q. Did the train stop im m ediately?
A . He cou ldn ’t stop no quicker than he was going 

to stop, because he had his brakes on then at the 
time.

10
E ben e ze r  Br o w n , sworn.

Direct examination.
«»

B y Mr. B radley :

Q. W here are you em ployed?
A . Tuckahoe tower.
Q. W here were you em ployed on Septem ber 1, 

1914? 20
A . Tuckahoe tower.
Q. O f the A tlantic City R ailroad?
A . Yes, sir.
Q. Do you remember the day o f this accident?
A . I  do.
Q. W hat first attracted your attention about the 

time that this train was com ing in?
A . Several sharp blasts o f the whistle.
Q. W histle on what?
A . On the locom otive o f  train 403. 30
Q. On train 403?
A . The south bound train.
Q. W hat time was that train due there?
A. I  think she is due to leave at 10.02.
Q. W hat time was it due to arrive there, do you 

know?
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A. W ell, it gets there about ten o ’clock, 9.59. It 
lays two or three minutes, generally takes water.

Q. D id you throw the switches fo r  that train?
A . Yes, sir.
.Q D id you throw the switch that day?
A . Yes, sir.
Q. W hat did you do after you heard these dis-

tress signals, i f  anything?
A . I  d id n ’t do anything.

JO Q- H ow  did you know it was this train that hit 
the man?

A . W ell, it runs that way every day.
Q. Mr. Brown, you have heard spoken o f a well- 

defined path. Do you know any well-defined path be-
tween the siding and the south bound track?

A . There is no path maintained by the company.
Q. Y ou  know that?
A . Yes, sir.

20 Cross-examination.

B y Mr. W escott:

Q. But there is a path there?
A . People walk there.
Q. There is a path there, isn ’t there?
A . I  w ouldn ’t call it a path.
Q. W ell, you can see it distinctly?
A . P art o f  the time there is.

30
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R e-direct examination.

B y Mr. B ra d ley :

Q. H ow  fa r  up does that path run? It doesn ’t run 
up any farther than those cross ties?

A. No.
Q. Does it run all the way up to the station?
A. No.

R e-cross examination.

B y Mr. W escott:
Q. H ow  fa r  does the path run?
A . I  can ’t say.
Q. W ell, give us a good, square guess, how far 

does it run?
A . A s fa r  as that switch.
Q. W ell, how m any feet, how long is the path?
A. I couldn ’t say. 20
Q. C an ’t yOu give us your judgm ent?
A . M aybe fou r hundred feet.
Q. F our hundred feet?
A . Maybe.
Q. Now, it takes a good deal o f w alking to make 

a path, doesn ’t it?

Mr. B ra d le y : I  object. I  d on ’t think this witness 
is competent to tell how much walking it takes.

’ T , 30
Q. It takes a good  deal o f walking to make a path?
A . Yes, sir.
Q. Paths d on ’t make themselves, do they?
A . No, sir.



90 Thomas H. Ashton— Direct

T ho ma s  H. A s h t o n , sworn. 

D irect examination.

B y Mr. B ra d ley :

Q. Mr. Ashton, where are you em ployed?
A . A tlantic City Railroad.
Q. W here were you em ployed at the time o f this 

10 accident?
A . On the train you speak of, conductor o f the 

train.
Q. Conductor o f the train that hit Mr. Hess ?
A. Yes, sir.
Q. A nd will you tell what you know o f the m ove-

ment o f the train or anything that happened on the 
train from  the time it passed the M arshallville cross-
ing until the time of the accident?

A . A fter  passing the M arshallville road, I  was in 
20 the cars, getting ready to announce that station and 

discharge passengers, and m y attention was directed 
by the short blasts o f the whistle, and knowing that 
meant danger ahead I  stepped forw ard  between the 
cars to see what happened and I  discovered the train 
was stopping rapidly and I  stepped from  the train 
and found Mr. Hess ly ing between the tracks.

Q. Between what tracks ?
A . The south bound main.
Q. Below  the tow er?

30 A . Just a short space below  the tower.
Q. Y ou  know o f the space between that track, the 

main south bound track and the spur, you have seen 
that space there?

A . . There is a space there.
Q. Do you consider that a well-defined path?
A . W ell, no m ore than some other spaces around
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the tracks. O f coarse, people walk there, em ployees 
and others.

Q. Y ou  have seen them walk other places along 
there too, haven ’t you?

A. Sure.
Q. D id you ever see the com pany make any path 

fo r  the public to walk there?
A . Never has been.
Q. H ow  long have you known it?
A . Twenty years. ¡0
Q. Twenty years from  the time o f the accident or 

twenty years from  this time?
A . I  have been running trains on that division fo r  

the last twenty years as baggage m aster and con-
ductor.

Cross-exam ination.

B y Mr. W escott:
20

Q. H ow  long is4he path?
A . W ell, there is a space between the track from  

the M arshallville road down a short distance below 
the tower.

Q. H ow  long is the path?
A . I  judge fou r  or five hundred feet from  the 

crossing to the tower.
Q. People use that path to get on the cars and 

get o ff the cars ?
A . That I  cou ldn ’t say. I f  they were walking 30 

there, I  d on ’t know whether going to the cars or 
where they were going.

Q. W ell, trains often  stop along there?
A . W hen we have occasion to stop there, we are 

cutting o ff cars o f  the Ocean City division and m y 
duty would be to pay attention to necessary w ork I  
am doing.
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Q. You are conductor?
A. Yes, sir.
Q. You saw people get on and off there at that 

path?
A. Not from  the train that I operate. W e dis-

charge our passengers at Tuckahoe station.
Q. How wide about is the path?
A. W ell, the space between the tracks is about 

four foot.
|{) Q. How wide is the path where people walk?

A. W ell, I should judge eighteen inches, two feet,
Q. It is right next to the ties?
A. Yes, between the ties o f the siding and the 

main track.
Q. And people walk that path to get to the sta-

tion?
A. W ell, if  I  see them walking there I couldn’t tell 

where they are going.
Q. The path didn ’t come there o f its own accord?

20 A. There is a space betw een -------
Q. The path didn ’t get there itself?
A. I didn ’t say there was a path. I said a space.
Q. Is it worn where people walk?
A. It might be no more than other places.
Q. I  am talking about that place.
A. I couldn’t judge. I never paid attention to see 

whether it was a worn path or not.
Q. W ell, you look at it the next time you go by 

there.
hj A. I might have occasion if  you want me to.
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W a l t e r  Z i m m e r m a n , sworn.

Direct examination.

By Mr. B radley:

Q. Mr. Zimmerman, you were form erly an em-
ployee o f the Atlantic City Railroad?

A. I was.
Q. You are now, as I  understand, on pension?
A. Yes.
Q. Are you fam iliar with the surroundings at 

Tuckahoe station ?
A. I am.
Q. How loii£- have you been familiar with that lo -

cality?
A: Since 1896.
Q. And what was your position at that time?
A. Foreman carpenter.
Q. Do you recall the day Mr. Hess was injured?
A. I do.
Q. W here were you just before he was injured?
A. I stood on the south bound track, on the plat-

form , the south bound track.
Q. This platform , the smaller platform ?
A. It is the station platform  on the south bound 

track, in front o f the station.
Q. Right in front o f the station?
A. Yes.
Q. Did you observe Mr. Hess before he was hit?
A. I  did.
Q. W here was he coming?
A. He was walking toward the station.
Q. W hereabouts?
A. About, I  judge, three or four hundred feet from  

the station.
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Q. And where was he in reference to the tracks!
A. W here was he when I seen him? When he was 

struck, he was walking on the end o f the ties.
Q. When you saw him walking, he was on the 

edge o f the ties?
A. Yes.
Q. Between the main south bound track and the 

spur?
A. Yes.

jQ Q. Is there any well-worn path there?
A. Not along there there is not, nothing only 

where workmen and anybody that happens to walk 
along there.

Q. Do you know o f the company building any path 
there fo r  people to walk?

A . I do not.
Q. Have you ever known that space between the 

tracks to be obstructed with lumber and other 
things ?

20 A. I have. It has been there fo r  months, as much 
as three months, between the Marshallville road, 
when we built the bridges there on each side o f the 
tracks, north and south bound tracks, full o f stone 
and lumber so nobody could walk there without them 
walking on the tracks.

Q. And it has been as much as three and four 
months at a time?

A. Yes.
Q. Between those tracks, what is the construction

30 there, what material?
A. Stone and stringers, ties, piling.
Q. Switches?
A. Yes.
Q. Is that any different in appearance from  any 

o f the other places along there between the tracks ?
A. I d idn ’t understand you.
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Q. Is there any difference between the construc-
tion o f the materials or is there any difference in 
the materials that are used between these tracks and, 
on other tracks?

A. No, it is all cinders.

Cross-examination.

By Mr. W escott:

Q. I f  I understand you, you say the space between ^  
the south bound main track— I mean the west bound 
main track, the west main track and that little spur, 
is filled up with stone and material o f different 
kinds ?

A. No, I didn ’t say that.
Q. I understood you to.
A. I  said the space south o f the Marshallville 

road, for  probably two hundred feet, was occupied, 
the gutter was filled up on each side o f the ties with 
lumber. ^

Q. Yes, now when was that?
A. When was that? Six or seven years ago.
Q. And how long were those obstructions there?
A. Probably three months.
Q. Then you don ’t mean the space between the 

spur and the west track, clean down to the depot, is 
filled up with material?

A. I did not, because there is no room there for 
any lumber.

Q. And how long is the path between those two 6 
tracks ?

A. How long is it?
Q. Yes.

Mr. B rad ley : I object. The witness hasn’t testified 
to any path.
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The C ourt: As I  understand from  the testimony 
o f the witness, there is no admission on his part of 
any path. To that extent it will be stricken out. You 
may ask him the distance between certain points.

Q. Is there a path o f any sort there?
A. Yes, from  Marshallville road down to where 

the company had a little blacksmith shop, there is 
a gutter along there that people walk it. It was no

IQ path. It was a gutter at the ouside end o f the ties.
Q. Is there a path between the spur and the west 

track, along which people walk going to and from  
the station?

A. I  w ouldn’t say there was. There is no path 
there. I  have walked there hundreds o f times, and 
I  always, got on the ties, going to the station. Other 
people did the same.

Q. You don ’t have to walk on the ties?
A. You would walk on the cinders if  you didn ’t.

20 Q. How big are those cinders?
A. From  two inches, four inches, half inch, inch, 

in diameter.
Q. You mean to say that space between the tracks 

is filled up with cinders ?
A. Yes.
Q. Now?
A. I don ’t say now. I haven’t been there now.
Q. How long since you were there ?
A . About a week ago.

30 Q- W ell, then it was filled up with these cinders?
A. No, I  didn ’t look at it.
Q. When did you see these big cinders there be-

tween the tracks the last time ? ,
A. When I  worked there on the road.
Q. How long ago was that?
A. Four years ago.
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Q. How did those big cinders get there!
A. Brought there by trains and dumped there, cin-

ders and stone.
Q. W hat kind o f stone was it !
A. Broken stone, crushed stone.
Q. How b ig !
A. Probably two inches in diameter.
Q. And all that space between the west track and 

the switch was filled up with cinders and stone as 
jmu described four years ag o !

A. Yes.
Q. Sure about that!
A . Not filled up level, I  don ’t mean leveled, but 

it was graded off from  the end o f the ties down to 
the gutter between the tracks.

Q. When you got to the end o f the ties, what con-
dition was the ground in there!

A. Stone and cinders.
Q. Then it was all stone and cinders four years 

ag o !
A. Yes.
Q. Is it so y e t!
A. I  haven’t been there to look at it.
Q. You were down there the other day. Couldn’t 

you see!
A. I  had no business to look at it. I only stopped 

there going to Cape May.
Q. D idn ’t you see the stone and cinders there!
A. Yes, I  could see stones when I was there.
Q. A ll that distance between the west track and 

the spur, clean down to the depot !
A . Yes.
Q. A ll stones and cinders!
A. Yes.
Q. And they are there y e t!
A. And they are there yet.

10

20

30
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H a r v e y  W . S n y d e r , sworn.

Direct examination.

B y Mr. B ra d ley :

Q. Mr. Snyder, you are in the em ploy o f the A t-
lantic City Railroad Com pany?

A . I  am.
10 Q. H ow  long have you been?

A. Since January 15, 1901.
Q. A nd were you on the train which ran into Mr. 

H ess?
A . I was.
Q. W ill you tell the Court and ju ry  just what hap-

pened before the train came into the station and 
what you observed?

A. I  was riding on the rear part o f the coach, on 
the rear coach.

20 Q- What was your position with the railroad?
A. Supervisor. I was riding on the rear coach, 

on the rear end o f it, and I  heard several short, 
sharp blasts o f the whistle, which attracted, my at-
tention to go outside. I seen Mr. Hess laying be-
tween the south bound track and the siding. W hen 
the train came to a stop enough fo r  me to get off, 
I was approaching him when the conductor, Mr. 
Ashton, told me to go around and hold the train 
that was com ing to Philadelphia, so they could place

30 him on the train, which I did.
Q. H ow  fast was the train com ing into the sta-

tion?
A . W ell, it was slowed down to stop at the station. 

I cou ldn ’t tell exactly the speed but it was slowed 
down.

Q. Is it your duty to keep the railroad equipment 
in repair?
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A. As far as the tracks are concerned, yes.
Q. And whose duty is it to keep between the 

tracks ?
A. Mine.
Q. Now, between this main south bound track and 

this spur, is there any well-defined path there?
A. Well, there is a space that our employees and 

outsiders from Marshallville use. I wouldn’t call it 
no path.

Q. Has that ever been dug up by the railroad? j q
A. When we place ties in the south bound track, 

we are compelled to dig a trench in order to get- 
them out and in.

Q. Now have you ever been there when such work 
was under construction?

A. Oh, yes.
Q. And did you say that you were the man who 

directs the work to be done?
A. To a certain extent. I give the foreman orders 

and he sees that it is done. 20
Q. How often have you seen that path dug up ?
A. I don’t know. We place ties there once a year, 

what needs to come out.
Q. Now, is the space between the south bound 

track and the siding any different in construction 
and materials there than the spaces between the 
other tracks?

A. No difference whatever. We ballast the track 
and fill up between the track and siding with cinders 
everywhere on the Cape May division. 30

Q. And there are cinders there?
A. Yes.
Q. And you didn’t pack that down with any instru-

ments, to make a path for the public to walk on, did 
you?

A. No, sir.
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Q. There is access to that station other than using 
the railroad ?

A. Yes, sir.
Q. W here is that?
A. The public road.
Q. D id you ever see Mr. Hess use that public road 

since the accident ?
A. I  did.
Q. W hen?

10 A. A fter  lie came from  the hospital, a number o f 
times.

Q. Y ou  are sure o f that?
A . I  am certain o f it.
Q. Do you know Mr. H ess?
A . I  certainly do.
Q. Did you  know him when he was in the employ 

o f the railroad?
A . Yes, sir.

20 Cross-examination.

B y Mr. W escott:

Q. H ow  long is that path?
A . There is no path there.

Mr. B rad ley : I  object. The witness hasn ’t said 
there was any path.

30 Q- W ell, there is a place where people walk?
A. There is a place where they ca n ; yes, sir.
Q. H ow  long is the place where people walk?
A . W ell, they walk from  the M arshallville road 

to the station.
Q. And how wide is the place where people walk? 
A. They walk all over the tracks.
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Q. H ow  wide is the space where people w alk !
A. W ell, that is a pretty hard question to answer 

your way.
Q. W hat people walk there!
A . W ell, Mr. Hess says he walked there.' I have 

seen him walk there and others.
Q. Y ou  have seen lots o f people walk there!
A . W ell, quite a number.
Q. W ho were th ey !
A. I  d on ’t know just as I  can name them. I  can ^  

name some o f them.
Q. W hat were they walking there f o r !
A . They walked there, I  suppose, to get to the sta-

tion.
Q. A nd they walked along that space thete until 

they got to the platform  and then went across to the 
station !

A . That space you are speaking about doesn ’t 
reach the station— doesn ’t reach the platform .

Q. W ell, about how long is that space where you gQ 
have seen people w alk !

A. Y ou  mean from  the M arshallville roa d !
Q. Yes. Y ou  said it went from  there to the sta-

tion. H ow  fa r  is that1!
A . The space between the siding and the south 

bound track, from  the M arshallville road down, is 
something like twelve or thirteen hundred feet.

Q. So this space where people walk is twelve or 
thirteen hundred feet lon g !

A . Yes. ‘ ' 3Q
Q. W hen you take ties out, you  d ig  a hole, d on ’t 

y o u !
A. D ig  a trench across this space.
Q. Then when you put the ties back you  fill up the 

hole, d on ’t y o u !
A. Yes, s ir ; fo r  the safety o f  our employees.
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Q. A nd level it o ff?
A. Yes.
Q. A nd that is the space you  have in mind that 

you say you  have seen people walk, isn ’t it?
A . I  have in m in d -------
Q. I s n ’t it?
A . N o ; I have in m in d -------
Q. W here did people walk?
A . People walked on both tracks, all three tracks. 

I n Q* D id people walk between the west track and 
’ this spur?

A. They walked there, yes.
Q. F or  the purpose o f getting to the railroad sta-

tion ?
A . Yes.
Q. A nd they used that when they went away from  

xthe station, d idn ’t they?
A- W ell, when they generally went away from  the 

station they used the other side.
2Q- Q- W ell, they used that too?

A. I  d on ’t know any m ore than the other side.
Q. But they used it some?
A . Y es ; there they walk over everything.
Q. Even get out in the field?
A. Yes, I  have seen them in the field.
Q. W ell, that is a place that isn ’t thickly popu-

lated?
A . W hat place is that?
Q. This place where the station is, it isn ’t a city? 

2Q A . N o ; d on ’t expect it ever w ill be.
Q. A nd people that want to get to that depot, they 

have to get there by  some means or other, d on ’t they? 
A . Yes.
Q. A nd you have seen them use what you call a 

space and not a path?
A. Yes.

/
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Q. Going to and from  the d ep ot!
A . Yes.
Q. H ow  many years have yon seen people using 

that!
A . E ver since I have been on the road.
Q. How long!
A. E ver since the fifteenth o f January, 1901.
Q. 'So that this space has been used since the fif-

teenth o f January, 1901, by people going to and 
from  the station ! 10

A. Yes, a certain part o f it.
Q. A  certain part o f i t !
A . Yes.
Q. W ell, is that space filled up with stones and 

cinders three or fou r inches b ig !
A. W ell, cinders v a ry  in size.

Re-direct examination.

B y Mr. B ra d le y : 20

Q. Y ou said that this space people walked down 
doesn ’t have cinders down there at the poin t!

A . W hen it gets down to the point, the track it-
self covers all o f the space.

Q. A nd some go in one direction and some in 
others!

A . A  certain part o f this is switch timber, both 
the main track and siding. There is no room  fo r  
cinders only between the ties and the timber. 30



104 Henry J. Morgan—Direct

H e n r y  J. M o r g a n , sworn.

Direct examination.

B y Mr. B rad ley :

Q. Mr. M organ, where are you em ployed?
A . Tuckahoe, New Jersey.
Q. In  what capacity?

IQ A . Station agent.
Q. A t the A tlantic City R ailroad Company sta-

tion?
A. Yes, sir.
Q. H ow  long have you been so em ployed ?
A . Since January 2, 1900.
Q. Do you recall the day o f this accident, when 

Mr. Hess was in jured?
A . I  do.
Q. W here were you at the time?

2Q A . In m y office.
Q. A nd you knew there was a train due shortly, 

at that time, or shortly after, did you?
A . Yes, sir.
Q. A n y  w ay that your attention was directed to 

that train?
A . M y attention was directed to something unus-

ual by several sharp, short blasts o f  the whistle.
Q. W hat is that known on the railroad?
A . That indicates danger.

^0 Q. Y ou  heard them?
A. Yes, sir.
Q. A nd what did you  do ?
A. W hy, I  went outside.
Q. WTiat did you  find when you  got out there ?
A . The first thing I  noticed was Mr. Hess being 

carried down the platform .
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Q. Now, you are familiar with the surroundings 
of that station?

A. Yes, sir.
Q. Is there any well-defined path from the Mar- 

shallvillë road down the track and between the spur 
and the south bound track, all the way to the sta-
tion?

A. There is no continuous path from the MarshaU- 
ville road crossing to the station.

Q. You have seen that path torn up, I suppose? |Q
A. Innumerable times.
Q. You know that people do come down the rail-

road to short cut to the station?
A. Yes, they use it as a short cut.
Q. There is also a roadway?
A. There is a highway that can be used, it don’t 

take much longer to use the highway than it does 
the short cut.

Q. You saw Mr. Hess that morning at the station-, 
before the train came in? 20

A. I  did.
Q. About what time?
A. I couldn’t state exactly but he was there in the 

early part of the morning.

Gross-examination.

By Mr. Wescott:

Q. You say you have seen this path torn up in- 30 
numerable times?

A. Yes, sir.
Q. For what purpose?
A. Repairs to the track.
Q. Taking out ties and putting them in?
A. Yes, sir.
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Q. Then when they were taken ont and put in, the 
conditions were repaired?

A . No path, just m erely cinder ballast.
Q. I  asked you  if  conditions were not restored?
A . Not exactly. Y ou  cou ldn ’t leave things as 

they were before.
Q. Y ou  left that space torn up, did you, or did you 

level it off?
A . No, the cinder ballast was leveled off.

10 Q- Now, that is the space in which you have seen 
people walk, com ing to the station and com ing from  
the station?

A . I  have seen them walk there and all over the 
tracks, in between and outside.

Q. That is a space you have seen people use, g o -
ing to and from  the station, isn ’t it?

A . Some o f them, yes, some o f the people.
Q. A nd unless they walked on the railroad bed 

or unless they went across and took the sandy road 
20 called the lane?

A. It isn ’t sandy.
Q. W ell, took the gravel road, then, that was the 

only way they had to get to and from  the station?
A . That was the only and proper way to get to 

the station.
Q. Assum ing they d idn ’t go on the M arshallville 

road, and assuming they d id n ’t walk between the 
iron rails, on the railroad bed, that space between 
those two tracks was the only way people had to get 

30 to and from  the station?
A. No, sir ; there was another space.
Q. W here was it?
A . On the east side o f the north bound track.
Q. Assum ing people d idn ’t go on the east side 

o f  the north bound track, assuming they d id n ’t walk 
on the ties between the tracks and on the railroad
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bed, and assum ing they d id n ’t take that M arshall- 
ville road, then the only place left fo r  them to get 
to and from  the station was the space between the 
tracks ?

A . The space d id n ’t go all the way to the sta-
tion.

Q. That was the only w ay?
A . Bather than cross all three tracks.
Q. H ow  long was the path?
A . W ell, this space, about twelve or thirteen hun- j(j 

dred feet, I  judge.
Q. Then there was a space from  twelve to thir-

teen hundred feet long that people walked to get to 
and from  the station, d idn ’t they?

A . They did i f  they felt so disposed.
Q. A nd how many years have people been using 

that space to get to and from  the station?
A . E ver since I  have been there, twentv vears 

nearly.
Q. A nd they got o ff the trains on that space ? 20
A. They do under protest, they have been told 

not to.
Q. A nd they got on the trains?
A . I  haven ’t seen them get on the trains there. I 

have heard they did.
Q. A nd you have seen them get o ff?
A . Yes.
Q. A nd use that space. W as there any space west 

o f  the westernmost track that people could use to 
get to the station? 30

A. There is a siding but a field beyond that.
Q. People cou ldn ’t get to the station that w ay?
A . Not very well, unless they went through a 

swamp.
Q. Consequently, the people had a choice o f get-

ting to and from  the trains, either going through the
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swamp, first, or walking between the tracks on the 
railroad bed, second, or by taking that M arshall-
ville road, third, or by walking east o f the tracks, 
in the space between the M arshallville road and the 
tracks, fourth, or the space that you  say they used 
ever since you have been there. They had their 
choice ?

A. Yes, i f  they looked at it that way.
Q. H adn ’t they their choice? 

j q  A. W e d id n ’t give it to them.
Q. They had their choice?
A. Yes, they cut wherever they wanted to.
Q. On the west side o f  these tracks, if  people 

wanted to get to the station they had to cut through 
a swamp?

A. There is a field and part o f a swamp.
Q. Now, another place was to cross the tracks and 

com ing down that road and then cross these tracks?
A . Cross the tracks at the M arshallville road 

20 crossing.
Q. That is w ay No. 2. Instead o f doing that, they 

could have walked between the M arshallville road 
and the tracks down here?

A . No, they had to walk on ties part o f the way.
Q. Then that made that approach a little difficult?
A . V ery  difficult.
Q. Now, they had another way. They could have 

got on that east track and walked right down the 
track to the station?

30 A . A s far as the tower, not all the way, the tower 
was right alongside.
' Q. That w asn ’t a rem ovable tow er?

A . Yes, but they cou ldn ’t get by there on account 
o f the signal pipes.

Q. They could have got between the rails?
A. Yes.
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Q. Or between the two sets o f iron  rails and 
walked down to the station?

A . Yes, over the timbers.
Q. Or they could have gotten between the two rails 

o f the western track and walked down to the station?
A . Yes.
Q. Or after they got to this spur they could have 

gotten between the rails on that spur and walked 
to the station?

A . Y ou  mean the siding?
Q. Yes. U
A. Yes.
Q. Or, lastly, they could have taken what I call 

a path and you  call a space, between the spur and 
the western track, and walked down to the station, 
cou ldn ’t they?

A . No, not all the way on that path you  speak 
of.

Q. P art o f the w ay?
A . Yes, but not-all the way. 20

 ̂ Q. Now, what would prevent them from  going all
the w ay?

A . There is no path, no space. They would have 
to walk down between the rails.

Q. Now, that space continues down to where the 
spur joins the western track?

A . It continues down to where the side track 
comes on the main track.

Q. Then they could walk between the spur and the 
western track, down to that point? 30

A. Yes.
Q. Then suppose they stepped right over to the 

platform , they would be at the depot ?
A. Y ou  can ’t step on the platform  at that point.

The platform  doesn ’t extend that far.
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Q. Then your map seems to be inaccurate.
A. The platform  extends to a water column.
Q. A fter they come, the pedestrians, between these 

two tracks, and the point where the spur joins the 
western track, they could walk over that connection, 
couldn’t they, and then go on to the platform ?

A. Yes, walk across the tracks at that point.
Q. And come right to this platform ?
A. Yes.

10 Q. Then they would be on the platform ?
A. Yes.
Q. Constructed by the railroad company for the 

use o f people?
A. Yes.
Q. How else could they get on that platform ?
A. B y continuing down the road that connects 

with the Marshallville road.
Q. Cut up here to the station, then come across 

and get on that western platform ?
20 A. Come up on the eastern side and cut over on 

the western platform ? No, you can by crossing in 
front o f the station. There is a crossing there, be-
tween the Ocean City side and the Cape May side.

Q. Suppose people wanted to get on that west 
crossing a n d -------

A. Come to the station and go across at the cross-
ing provided for  that purpose.

Q. That is, go on the eastern side o f the station, 
cross the two tracks and get on that platform ?

30 A. No, continue on the eastern side down to the 
road crossing.

Q. Be frank with me. I f  people go on the eastern 
side o f these tracks and go through the station, they 
could get on that west platform ?

A. Yes, at the station.
Q. But you say that is the way they have to do it?
A. Yes.
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Q. Now, will you admit this? There is no way of 
getting on that western platform  unless you go on 
the eastern side o f the tracks and cross the two 
tracks. You will admit that, w on ’t you?

A. W ell, they could come up another way. They 
could go down the eastern side o f the track to the 
pump house crossing and cross over both tracks and 
come up on the western side.

Q. Then that is the only way outside o f going 
through the station ? Now, there is no way you could jq  
get to that platform , built there by the railroad com-
pany fo r  the use o f its patrons, on the west side of 
those tracks, is there, except this thing we have 
called a path?

A. Yes. You don ’t have to go on that path at 
all to get on the western side.

Q. How can you get to it?
A. By taking the public highway.
Q. W hat I am asking you is whether there is any 

way on the western side o f that road— Your H onor 20 
sees that long platform , it is built there by the com-
pany. W hat I am trying to get out o f this witness 
is to have him tell us how people on the west side can 
get on that.

A. I f  they choose to walk down the middle o f the 
path.

Q. Except to follow  that space between the spur 
and the western track, then they can get there?

A. Not without crossing tracks.
Q. But they can cross tracks and get there? - 30
A. Sure, they can cross tracks.
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Ch a r l e s  E. S m i t h , sworn.

Direct examination.

By Mr. B rad ley :

Q. Mr. Smith, where are you employed?
A. Atlantic City Railroad Company.
Q. H ow long have you been employed ?

IQ A. About twenty-two years.
Q. And do you remember the day o f this accident?
A. I do.
Q. In what capacity were you employed then ?
A. Locom otive engineer.
Q. On the train that hit Mr. Hess ?
A. On the train that hit Mr. Hess.
Q. Tell the Court and jury  how this accident hap-

pened.
A . W ell, I was approaching Tuckahoe, prepared 

20 to stop there, in fact, making the stop at Tuckahoe 
station. I  saw Mr. Hess walking down. When I 
first saw him he was walking pretty well to the right, 
away from  the track. As he got further down, he 
was walking on the edge o f the side track, on the 
edge of the ties, as near as I could discern, and his 
back was toward me and his arms swinging and 
seemed to be in a very great hurry, and as he got 
down a short distance from  where he was struck he 
stepped over between the tracks, and the thought 

30 entered my mind he was getting dangerously close 
to the track I  was on and I reached over and gave 
a number o f shorf blasts o f the whistle.

Q. W hat is that given for?
A. An alarm to attract attention.
Q. Known among railroad men as a danger alarm ?
A. Yes, danger signal.
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Q. How close were you to him then?
A. Probably forty  or fifty feet.
Q. Then what happened?
A. He stepped over a little bit further and came 

in contact with the engine.
Q. Then what did you do ?
A. I attempted to stop as soon as I could. I al-

ready had the brakes applied to make the station 
stop and used what more braking power I had and 
stopped at once.

Q. W as it possible fo r  you to have stopped the 
engine from  the time you thought he was in danger 
until you hit him?

A . No. I f  it were possible, I would have stopped.
Q. W hat part o f the engine hit him?
A. W hy, the head log and possibly the step used 

by men getting up on the engine.
Q. And he was walking between this main south 

bound track and the siding?
A. He was at the time he was hit.
Q. W as he up as far as the signal tower?
A. W ell, as near as I can remember, he was pos-

sibly a little bit south o f the signal tower, I think 
probably a little south, between the signal tower and 
the station, in other words.

Q. You are fam iliar with that space between the 
two tracks?

A . I  am.
Q. Is that a well-worn path?
A. No more so than the right o f way is all the way 

to Cape May, simply the ballast that extends out 
from  the ties everywhere along the road.

Q. That is filled with what?
A. Cinder and gravel, different material. Of 

course, the side track leads into the main track and 
that form s a switch. That ends this space at that 
place.

0

20

30
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Q. That space is ended before you get to the sta-
tion?

A. Yes.
_Q. By the junction o f the main south bound track 

and the siding?
A. It leads into the south bound track before it 

gets to the platform.
Q. What was the fireman doing, if you know, ap-

proaching the station?
10 A. The fireman was in the tender o f the engine. 

W hat he was doing I  could not say.
Q. In what manner is the bell rung on that en-

gine ?
A. By an automatic or pneumatic bell ringer, com-

pressed air.
Q. W as it ringing that day as you approached the 

station?
A. It was.
Q. How long?

20 A . F or a mile north o f there, down to the station.
Q. Continuously?
A. Continuously.
Q. W as it ringing after the accident too?
A. Yes, right up until the time I stopped. When 

I stopped I shut the bell off.

Cross-examination.

By Mr. W escott:
30

Q. W here was Mr. Hess when you first saw him?
A. He was walking along to the right o f the track.
Q. Between the spur and the western track?
A. W ell, he was possibly, I don ’t think when I first 

saw him that he was down— no, he was walking along 
the side track. This spur doesn ’t run all the way 
up to the crossing.
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Q. W ait. Now, where was Mr. Hess when you 
first saw him?

A. He was walking to the right of the track.
Q. W hich track?
A. The main south bound track which I  was run-

ning on.
Q. Then he was between the spur and the main 

track?
A. No, he was walking on the side track, on the

edge o f the side track. p)
Q. W hat part? Between the rails or on the ties?
A. On the ties.
Q. How far was he from  the station then?
A. W ell, I  couldn’t say about that.
Q. How far were you from  Mr. Hess when you 

saw him walking on the ties on the spur ?
A. Probably four or five hundred feet, roughly.
Q. You were within thirty or forty  feet o f him 

when you gave these blasts, you say?
A. Yes.
Q. W hy d idn ’t you give them before?
A. Because there was no occasion to.
Q. As you were drifting in there, you intended to 

stop at the station, didn ’t you?
A. Yes.
Q. Did you keep your eye on Mr. Hess?
A. Generally the same as I  kept my eye on every-

thing ahead o f me.
Q. W here was Mr. Hess when he left the ties of

the spur? 30
A. W here was he? In what way? I  don ’t under-

stand the question.
Q. W here was he along the road? H ow far from  

the station?
A. Oh, I  couldn’t say about that.
Q. Y ou kept your eye on him, you saw him leave 

the ties o f the spur, didn ’t you?

r-o
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A. Yes, sir.
Q. W here did he go then?
A. He stepped down between the two tracks.
Q. Then what did he do ?
A . He was walking all the time. When he stepped

between the tra ck s -------
Q. W ait.
A. He continued walking.
Q. Now, then, he came down off the ties of the 

10 spur, in the space between the spur and the track, 
and was walking toward Cape May, w asn’t he?

A. He was.
Q. Now, when he came off the ties, in that space, 

walking toward Cape May, how far were you from  
him?

A. Oh, I should judge possibly a hundred feet, 
possibly a hundred and fifty feet.

Q. And your bell was ringing?
A . The bell was ringing.

20 Q. And he seemed to be in a hurry?
A. He seemed to be in a hurry.
Q. How far did he walk between the spur and the 

western track? How far did he walk in that space, 
about ?

A. W ell, now, that is rather a general question.
Q. It is a pretty broad question. You noticed him 

very distinctly. You first say you saw him walking 
on the ties of the spur. That was the first definite 
thing you noticed about him. The second definite 

30 thii )g you noticed about him was he stepped off those 
ties and got into the space between the two tracks. 
Now, the third definite thing you noticed about him 
was that you saw him walking toward Cape May 
and he seemed to be in a hurry. Now, you see, it 
is a pretty particular question I want to ask you 
fourth, which is this— How far did he walk between 
those tracks, in that space, about?
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A. W ell, possibly fifty to a hundred feet.
Q. And you are a hundred and fifty feet from  him 

now. How fast was your train goin g!
A. My train was running, I should judge, about 

fifteen mile an hour.
Q. How fast was he walking!
A. I couldn’t say about that.
Q. W ell, he must have been walking a good bit 

faster than your train was goin g !
A . No, he w asn’t. 10
Q. But you only had a hundred and fifty feet to 

go and he walked about how many feet did you say !
A. W alked w here! He walked all the way down 

there, I  should judge.
Q. Now, what was the next definite thing you no-

ticed about his conduct!
A. I didn ’t notice anything definite, more than 1 

have stated, that he was walking down there and 
stepped in front of the engine.

Q. How far were you from  him when he stepped 20 
in front of the engine!

A. I said— well, he didn ’t step in front o f the en-
gine until he was hit.

Q. He couldn’t have stepped there if  he got hit.
A. That is what he did.
Q. How far were you from  him when he stepped 

in front o f the engine!
A. A  very few  feet, I should judge.
Q. That is when you blew the whistle!
A. No, sir. 30
Q. You had this man between the space— in the 

space between the tracks, where he was seen par-
ticularly !

A. When he was in the space in between the 
tracks, as long as he kept far enough o u t -------
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Q. Now, this man, in that place o f  safety, unless 
he was struck by overhang o f the train, despite that 
bell and despite the ringing and the blast o f your 
whistle, stepped right in front o f that train?

A. He did.
Q. W ell, how far in front o f the train did he get? 

W as he between the two rails?
A. He didn ’t get between the rails, he wasn’t be-

tween the rails.
10 Q- W here was he?

A. He was on the ties.
Q. He stepped up on the edge o f the ties?
A. On the ties.
Q. And all you did was to hit the bone in his left 

leg and break it?
A. That is all, as far as I know. I  know he was 

knocked down, that is as far as my knowledge goes.
Q. W ell, if  he had been on the ties and struck 

by that train, there wouldn’t have been much left o f 
20 Hess.

A. I  don ’t believe he would have been here today. 
That is the supposition.

Q. I f  that is so, how do you expect anybody on 
earth to believe that this man stepped in front o f the 
train ?

Mr. B radley: Objection.

A. I f  he didn ’t step in front o f the train, he 
30 w ouldn’t have been hit, would he?
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Re-direct examination.

Ry Mr. B rad ley :

Q. Mr. Smith, how fast were you drifting into 
that station when you came in contact with Mr. 
Hess?

A. I should judge about fifteen mile an hour, 
speaking roughly, approximately.

Q. W ho was firing the train that day? . 1()
A. Thomas J. Rogers.
Q. Is he in the employ of the company at pres-

ent?
A. He is not.
Q. Do you know where he is ?
A. I  do not.
Q. How long since you have seen him?
A. Oh, I  guess probably a couple o f years.

The Court: The photographs and map are ad- 20
mitted, are they, Judge?

Mr. W escott: Yes, I  have no objection.

(Adjournm ent to October 14, 1919, at ten A. M.)

30
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October 14, 1919, ten A. M. 

D E F E N D A N T ’S TE STIM O N Y  (Continued).

F r e d e r ic k  M. Ske lton , sworn.

Direct examination.

By Mr. B radley:

Q. Mr. Skelton, where do you reside?
A. Tuckahoe, New Jersey.
Q. And with what company are you associated?
A. Delaware Shipbuilding and Repair Company, 

Beach and North Street, Camden.
Q. And are you fam iliar with the locality in and 

surrounding the station at Tuckahoe o f the Atlan-
tic City Railroad Company?

A. Yes, sir.
Q. How long have you been fam iliar with that lo-

cality?
A. W ell, I have been living at Tuckahoe since May 

6, 1918, but I have been travelling up and down that 
road there more or less for  the last fifteen years.

Q. Now, from  the junction, what is known as the 
Marshallvi'lle road, and the Atlantic City Railroad 
Com pany’s right o f way, travelling southward to-
ward the station, do you know o f the existence o f a 
well-defined foot path running on the west side of 
the south bound track and between the south bound 
track and the siding, coming up to the station ?

A. No, sir, I do not. I  have never seen any.
Q. A re you familiar with the construction o f the 

space between those tracks?
A. Fairly w ell; yes, sir.
Q. And what is it ?
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A. W hy, it looks like- cinder ballast and there are 
a good many obstructions crossing there, like pipes 
and wires leading to the signals. The road leading 
to Ocean City crosses both tracks, both main line 
tracks, above the tower.

Q. Now, are you familiar with another road lead-
ing from  Marshallville down to the station, other 
than this Marshallville road, a back road ! Are you 
fam iliar with any other road !

A. Leading off the Marshallville road ! Yes, there 10 
is a back road that com es-------

Q. W here does that g o !
A . That leads through into another road that 

crosses the railroad south o f the station.
Q. South o f the station!
A. Yes, sir.

Cross-examination.

By Mr. W escott: 20

Q. You have lived down there since when!
A . ' May, 6, 1918.
Q. W here do you liv e !
A. On the right-hand side o f the Cape May divi-

sion o f the Reading track, about half a mile below 
the station.

Q. You live on the eastern side of the tracks!
A. No, sir.
Q. The western side! 30
A. The western side.
Q. And on the Cape May side o f the station!
A. Yes, Cape May side o f the station.
Q. And how fa r  from  the station!
A. I  should say a good half mile.
Q. You have no occasion to use any path, if  there
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is any path, to get from  the main road down to the 
platform  o f the station?

A. I don ’t understand you, sir.
Q. (Question repeated.)
A. From  my house, do you mean?
Q. Yes.
A. W ell, I travel back and forth to the station.
Q. You live down here in this direction?
A. I live south o f the station, toward Cape May.

IQ Q. Then you have no occasion to use this road 
here, called the Marshallville road, and this path, if  
there is any, to get to that platform ?

A. Yes, sir, I have. I keep my motor-boat moored 
just above the bridge, just above the Marshallville 
road.

Q. From  your motor-boat to the sta tion -------
A. From  the house to the motor-boat.
Q. How do you get to the motor-boat and your 

house ?
20 A. Sometimes down the track, sometimes down 

the back road.
Q. Do you go between the tracks o r -------
A. No, sir; I  do not.
Q. You walk between the rails?
A . No, sir; I walk on the side.
Q. W hat side do you walk on?
A. Sometimes one, sometimes the other.
Q. Show us which side yom walk on.
A. This is the south bound track? (W itness in-

30 dicating on map.)

Mr. B rad ley : No, north bound.

The W itness: Generally going north.

Q. From  your motor-boat, which is down here (in-
dicating on m ap), how do you go?
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A. A long this side o f the track. There is a spur 
track coming along here. I  generally come along 
this side o f the spur track.

Q. Right along the swam p!
A. There is no swamp there.
Q. W ell, what is there fo r  you to w alk!
A. An ordinary, rough railroad bed.
Q. Now, you say that across the space between the 

spur and the track, if  I  understood you, there are 
lots o f obstructions! 10

A. Yes, sir.
Q. A  good many pipes and w ires!
A. Yes, sir,
Q. Now, come up to the map and point out each 

one o f those obstructions, pipes and wires.
A. There is pipes leading across there and wires 

to the signal tower.
Q. Leading across where!
A. Acrass those tracks.
Q. H ow many pipes are there there! 20
A. That I  couldn’t say.
Q. Give us a good guess— twenty or th irty!
A. Not that many, I  should think three or four 

pipes running across.
Q. H ow big are those p ipes!
A . One inch pipes.
Q. H ow  high from  the ground are they!
A. W ell, I  should say four inches, three to four 

inches.
Q. Now, what else is there between those three 30 

or four p ipes!
A. I  think there are wires running across here.
Q. How m any!
A. Maybe possibly five or six.
Q. W here are those w ires!
A. They run to the signals, for  operating the sig-

nals.
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y . Show us where they are.
A. W ell, they are about in this locality, I should 

say, very nearly across to the tower.
Q. How big are the wires?
A. I should say about three-sixteenths in diam-

eter.
Q. How high from  the ground ?
A. About the same as the pipes.
Q. W hat other obstructions are lire re?

10 A. There are pipes running across down here, 
near the station.

Q. W hereabouts?
A. I couldn’t tell exactly.
Q. W ell, you have been there a great many times 

and noticed them. Tell us where they are.
A. I should say right in about, maybe, a hundred 

feet toward Marshallville road from  the water tower 
and standpipe.

Q. W hat kind are they?
20 A. Same kind as the other, about an inch in diarm 

eter, for  moving the switches.
Q. How many are there?
A. I should say possibly eight or ten.
Q. W here are there any other obstructions?
A. Really, that is all I  can think of.
Q. They are the good many obstructions you 

speak o f at different times? Did you ever see a 
rural depot station before where there were so many 
pipes and wires as are there?

30 A. I  have; yes, sir.
Q. Now, then, these pipes and wires run under-

neath the tracks, don ’t they?
A. I  think they d o ; yes, sir.
Q. How much underneath the tracks are they?
A. That X couldn’t say. They just clear the rail,

I judge, clear the bottom o f the rail.



Frederick M. Skelton—Cross 125

Q. They are under the ballast in the tracks, aren ’t 
they ?

A. No, I think they are right flush with the bal-
last, between the rails and at the sides o f the rails. 
They are not below the ballast. They are a good 
stumbling block.

Q. Sure obstructions to people walking? _
A. Yes, sir.
Q. They are there now, are they?
A. Those crossing pipes and boxes? ¡y
Q. Yes.
A. Yes, sir; they were the last time I travelled 

there.
Q. And when was that?
A. W hy, I  was up and down that road a week ago 

last Sunday.
Q. I show you a picture, marked, for  the purpose 

of identification, PI.

(Said picture marked Exhibit P I  for identifica- 20 
tion.)

Mr. B radley: When were they taken, Judge?

Mr. W escott: Yesterday. W ant to object to
them ?

Mr. B rad ley : It seems to me that pictures taken 
five years after, it is a pretty late date to show the 
existing conditions in 1914. 30

The Court: I suppose they are not offered for 
that purpose. They are merely offered to indicate 
the present condition o f the trackage.

Mr. W escott: They are offered to show the value 
o f the testimony of the witness at the present time.



126 Frederick M. Skelton—Cross

(Objection overruled.)

(Exception noted for  defendant.)

Q. Look at P I  and see if you recognize that.

(Examining counsel hands Exhibit P I  to witness.)

A. I  recognize the picture, but is this look in g -------
IQ Q. That is the beginning o f the path from  the 

road.
A. Marshallville road?
Q. Yes.
A. Yes, sir ; I recognize that.
Q. Do you see any obstructions there?
A. Right here in front o f that tower, in front o f 

that semaphore signal.
Q. Those are one set o f obstructions you recog-

nize?
20 A. Yes, sir; that is one I  mentioned.

Q. Now, I show you P2 for identification.

(Photograph marked Exhibit P2 for  identifica-
tion.)

Q. I  ask you if  you see any obstructions on that 
path?

Mr. Bradley: W ere these taken at the same time?

30
Mr. W escott: Yes.

Mr. B radley: Same objection.

(Objection overruled.)

(Exception noted fo r  defendant.)
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A. There are obstructions here, also the cross-
over. This is the spur track.

Q. Yes. Now, where are the obstructions!

Mr. B radley: I object,

Q. What kind of obstructions do you see there!
-  A. The cross-over, that switch crossing there, also 

this switch.
Q. I  am speaking now o f the path between the jq  

tracks. W hat obstructions do you see there!

Mr. B rad ley : I object to the form  o f the question.

Q. The space— do you see any obstructions there!
A. B ig lumps of ballast laying all along between 

the rails.
Q. Those are the obstructions, big lumps of bal-

last !
A. They would be pretty handy for  a man to fall 20 

over, I think. That picture makes it look a great 
deal more extensive than it really is.

Q. That is, makes the obstructions look bigger 
than they are!

A. Everything, not merely the obstructions.
Q. Now, I show you P3 for  identication.

(Photograph marked Exhibit P3 for identifica-
tion.)

. 30
Q. Do you see any obstructions in that ?
A. This is nearly in front o f the station, isn ’t i t !
Q. Do you see any obstructions in that!
A. There is no obstructions there. This is the 

station platform , not the platform  but the station 
ground.
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Q. There are no obstructions there?
A . None whatever; no, sir.
Q. Now, I show you P4.

(Photograph marked Exhibit P4 fo r  identifica-
tion.)

Q. Do you see any obstructions in that?
A. Yes, directly ahead of me there is an obstruc- 

1Q tion.
Q. W hat obstruction is that?
A. A  box containing the wires- leading from  that 

signal.
Q. A re those the wires that stick up in the air, 

that hold up people?
A. There are some enclosed in the box.
Q. Those enclosed in the box w on ’t trip people?
A. The box would trip them.
Q. Now, I show you P5.

20
(Photograph marked Exhibit P5 for  identifica-

tion.)

Q. You can see obstructions there, can ’t you?
A. Yes.
Q. W hat are they? V ery distinctly?
A. Switches.
Q. How many ?
A. W ell, I  can see two, two switches there, three. 

30 . Q- C an ’t you see more than three? Can’t you see 
four?

A. Yes, I  can see four.
Q. Can’t you see five?
A. I  can ’t really say that I can; no, sir.
Q. Can’t you see six?
A. Not offhanded.



Frederick M. Skelton— Cross 129

Q. Can’t yon in any handy kind of way see six! 

Mr. Bradley: Six what!

Q. Six switches!
A. No, I can’t.
Q. Can’t see seven, can you!
A. No.
Q. There may be a hundred there!
A. Possibly is but I can’t see them. m
Q. So, so far as you can recall, there might be a 

hundred switches there!

Mr. Bradley: I .object. This witness is asked
what lie can see, then he is asked, “ So far as you 
can recall, there might be a hundred.”

(Objection overruled.)

(Exception noted for defendant.) 20

Q. 1S0 , so far as you can recall, there may be a 
hundred switches there!

A. No, there is not.
Q. May there be fifty there!
A. I don’t think there is.
Q. May there be thirty!
A. I don’t think there is.
Q. May there be twenty!
A. I don’t think there is twenty.
Q. May there be a dozen there!
A. No, I don’t think there is a dozen, between the 

station and Marshallville road.
Q. May there be half a dozen!
A. Possibly there is.

Now Jersey State Library
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R ic h a r d  T o w n s e n d , sworn. 

Direct examination.

By Mr. Bradley:

Q. Mr. Townsend, where do you reside?
A. Tuckahoe, on Marshallville road.
Q. How long have you resided there?

10 A. I have been in that neighborhood eleven or 
twelve years.

Q. Are you familiar with the station locality at 
Tuckahoe, of the Atlantic City Railroad Company?

A. Yes, sir; somewhat.
Q. Will you say whether or not there is a well- 

worn path from the intersection of the Marshallville 
road with the Atlantic City Railroad, running south 
to the Tuckahoe station?

A. Well, not so very much. I never seen one there,
20 for I don’t travel that road.

Q. What way do you travel?
A. I go across the railroad on the crossing on the 

Marshallville road.
Q. Do a great many people travel the same way, 

up the Marshallville road, instead of using the rail-
road?

A. There is a right good many.
Q. Have you ever observed the space between 

those two tracks?
30 A. Not much further than the—well, a hundred 

yards down, for I couldn’t see any further.
Q. A hundred yards down from the Marshallville 

road?
A. Yes.
Q. Did you find any well-defined path running to 

the west of the south bound track?
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A. I couldn’t see any difference from that from 
any other railroad as it went along.

Q. Do you know of the existence of a hack road to 
the station?

A. Well, there is a back road goes from the sta-
tion.

Q. Where does that go?
A. That starts in, I reckon, four or five hundred 

yards from the railroad crossing.
Q. And where does it run? j q
A. Well, it runs—it is a road right across back 

and comes to a back road and runs down right to the 
station.

Q. And that isn’t along these railroad tracks at 
all?

A. No.
Q. And you can get to the Tuckalioe station by 

that road?
A. You can get to the Tuckahoe station.
Q. Did you ever see the railroad company or any 20 

of its employees building a path there for the people 
to walk on?

A. Fixing it?
Q. Building a path for people to walk on?
A. Well, I don’t know that I ever did, not that 1 

know of they were doing that, I guess not.

Cross-examination.

By Mr. Wescott: 20

Q. You lived down there how many years?
A. About twelve years, I think. I have lived in 

Tuckahoe all my life.
Q. Now, when you go to the station, you know 

there is a platform on the west side of the tracks?
A. Yes, sir.
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Q. And that is for  people to use on the western 
side o f the tracks, isn ’t it? Have you ever used 
that?

A. On the western side?
Q. Yes.
A . No, sir.
Q. Never used that platform ?
A. Not on the western side.
Q. You know there is a station there, don ’t you?

IQ A. Yes, sir; I know there is a station there.
Q. And on the west side o f the tracks, westerly of 

the station, there is a long platform, a wooden plat-
form , cinder platform ?

A. I don ’t know, I  don ’t have no call for  that. 
When I  go to the train I  am on the south side of 
the tracks, the eastern side of the tracks all the 
time.

Q. W e haven’t got to that yet. You never used 
the western side of the track at all?

20 A. Not very often I don ’t.
Q, When you do, how do you get to the station?
A. When I do, I have my choice to go across the 

track or go to the drive road that comes from  Tuck- 
ahoe and cross the cross-road into derail, and if  a 
train goes back in that she goes off the track. There 
is where I  cross.

Q. Now, you have your choice, as I understand 
you, either to go across the tracks by the Marshall- 
ville road— that is this road here?

30 A. Yes.
Q. Or you have your choice to go down here?
A. Yes, sir.
Q. Now, when you go down this way to the sta-

tion, how do you go?
A. I don ’t go that way.
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Q. No, but when you do. H aven ’t you ever gone 
that way?

A. Not very often. When they double tracked the 
road I quit walking that road.

Q. The few times you went, how did, you go?
A. W hy, I walked down the track, I  suppose, when 

I did go.
Q. You walked down the space between the switch 

to the west track?
A. No, s ir ; the side o f the road, along the side. | Q
Q. Along the side?
A. Outside the switch; yes, sir.
Q. W ere you in the habit o f going to Ocean City 

this last summer?
A. Yes, sir; every day.
Q. On the five o ’clock train?
A. On the Ocean City train.
Q. And that train went south?
A. Yes, sir.
Q. Now, didn ’t you get on that train every morn- 20 

?ng from  the west side here?
A. No, sir; I got it from  the eastern side.
Q. Always went to the eastward side?
A. That road is right on the eastern side.
Q. This road over here, the Marshallville road?
A. Yes, sir.
Q. D idn ’t you every morning board the train from  

that platform  marked on that picture?
A. Yes, sir.
Q. How did you get there? - 80
A. Just let me see if  I can see that road.

(Question withdrawn.)

Q. Now, didn ’t you get on and o il the train from  
that path along the western side o f the track?
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A. I d idn ’t have nothing to do with the western 
side o f the track.

The Court: You were going to Ocean City, were 
you not?

The W itness: Yes, sir; to Ocean City.

Q. W here was the train standing that you boarded, 
jq  which track?

A. W hich track?
Q. Yes.
A. On the south bound Ocean City track on that 

side.
Q. On the Cape May division?
A. No, sir.
Q. W ell, how could you get on that train?
A. How could I get on?
Q. Yes.

20 A. W hy, I came across, came out that road and 
came across the road right down, good walking, a 
splendid road to walk. That road is a cross-over 
and come on to the platform  and came aboard the 
train.

The C ourt: The train that goes to Ocean City
doesn ’t use the same tracks that go to Cape May?

30
The W itness; No, sir; altogether different track.



Thomas Kendall—Direct 135

Th o ma s  K e n d a l l , sworn.

Direct examination.

By Mr. B radley:

Q. Mr. Kendall, where do you live?
A. Tuckahoe.
Q. How long have you lived at Tuckahoe?
A. Sixty years.
Q. Are you familiar with the locality of this At- 10 

lantie City Railroad and the surrounding country 
there?

A. I am.
Q. Do you know of the existence o f any well-de-

fined path that runs from  the Marshallville road 
south along the west side o f the west hound track 
and between the south bound track and the siding 
up to the station?

A. Never know o f any path.
Q. W ell, is there a well-defined path that runs 20 

there ?
A. Never saw it.
Q. You have been along there frequently?
A. Oh, sometimes two or three times a week.
Q. Do you know whether or not the railroad main-

tains any path for  the people to walk this way to 
the station (indicating on map) ?

A. Never heard tell o f it or saw it.
Q. You know o f that space between the side track 

and the main south bound track? Y ou have seen it, 20 
have you?

A. On the west side?
Q. Yes.
A. W ell, that is a waterway to free the water from  

the roadbed from  the Tuckahoe river.
Q. You mean from  the Marshallville road up this 

way?
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A. Tow ard the river.
Q. Now, up toward the signal tower, between the 

siding and the main south bound track, what is the 
construction there? W hat is the construction o f 
that space?

A . On the west side?
Q. Yes, between the south bound track and the 

siding.
A. There is a signal tower there with equipment 

• 0 leads across.
Q. W hat is the construction between the tracks 

there, do you know? W hat is it built of, between the 
south bound track which goes to Ocean City and this 
side track, what is the construction there ? W hat is 
it made o f?  I  made a mistake— between the main 
south bound track to Cape M ay and the siding— what 
is this construction o f  that space between the tracks ?

A . Cinders, built with cinders.
Q. Is it rough or smooth or what is it?

20 A . W ell, it is rough when first put on, especially 
iintd it gets wore down a little.

0 . Is it any different there than anywhere else be-
tween the tracks?

A . No different.

Cross-exam ination.

B y Mr. W escott:

Q. Now, it is rough until it is worn down. W hat 
wears it dow n?

A . W ell, the travel over it, the workmen, the cars.
-Q. Y ou  have travelled over it yourself?
A. I  have been over i t ; yes.
Q. F or  what purpose?
A . W ell, fo r  a near cut.
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Q. F o r  what I
A . F or  a little nearer cut.
Q. To what?
A. To the M arshallville road, to save about three 

hundred and fifty  feet.
Q. A nd  i f  you wanted to go to the station, it was 

a nearer cut ?
A . W ell, I  d on ’t always. I  go the road part o f  the 

time.
Q. But sometimes you take that because it is 10 

nearer?
A . Sometimes, when it is not time fo r  trains, times 

I  will go that way.
Q. It is a nearer cut to the platform , isn ’ t it?
A. W ell, it is about altogether three to fou r hun-

dred feet nearer.
Q. A nd that is the reason you take it sometimes, 

isn ’t it?
A . I  o f course save all the steps I  can.
Q. W ell, that is the reason other people take it 20 

sometimes?

Mr. B rad ley : Objection.

Q. Y ou  have seen other people take that short cut, 
haven ’t you?

A . I  have seen other people, yes, go that way.
Q. A nd they take that short cut to get to this p lat-

form  on the map here, d on ’t they, and then cross to 
the station? 30

A. W ell, I  d on ’t know about that, whether they 
fo llow  the track all the w ay down. I  always go off 
and come on at the signal tower. There is where I  
enter the road, at the signal tower and go o ff at the 
signal tower.

Q. A nd do you  get the train at the signal tower 
sometimes ?
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A. W hen I  take the trains, I  come from  home the 
other way.

Q. Do you  get the train at the signal tower some-
times ?

A . Oh, no, I  d on ’t take the t r a in -------
Q. W ell, you  get o ff the train at the signal tow er?
A . Never get off, fo r  she d on ’t stop there.
Q. Do you get on the train from  a space running 

along the western side o f the track, sometimes?
A . I  always stay in the car until she comes up 

the platform , when I  usually cross on the station.
Q» On the west side ?
A. No, on the Cape M ay side.
Q. A nd you never get o ff on the west side at all?
A . W ell, I  have.
Q. Yes, you have.
A. A nd cross right over abreast the station and 

. go on.
Q. Go on down the track until you get to the road?
A. No, I  go back on the driveway.
Q. A w ay over here on t h is -------
A . No, between the Cape M ay branch and the 

Ocean City branch there is a space, a flower garden, 
a walk.

Q. W here is that?
A . It com es from  the mill road.
Q. A nd which side o f the station is that flower bed 

and all that?
A. South o f the station.

™  Q. Y ou  live up here, d on ’t you (indicating on 
m ap) ?

A . Between that and the mill road.
Q. Y ou  live up in this direction (indicating on 

m ap) ?
A . I  live on the south o f  the station, southeast o f 

the station, on Petersburg road.
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H e n r y  J. M o r g a n , recalled.

D irect examination.

B y Mr. B radley :

Q. Mr. M organ, you have testified in this case be-
fore?

A . Yes, sir.
Q. Y ou  are the station m aster? - ¡y
A . Yes, sir.
Q. Now, Mr. M organ, I  want to ask you  something 

about the operation o f the trains and where they 
stop at this station. Trains going on the north and 
south bound tracks, where do they stop in reference 
to the station, to discharge passengers, i f  you know?

A . Trains from  Cape May, north bound, that have 
no connections from  Ocean City, they stop at the 
water column so they can take water and discharge 
passengers at the same time. 20

Q. Y ou  mean going this way (indicating) ?
A . Tow ard Camden, north.
Q. A nd where would the train proper be then?
A. The train on the Cape May, north bound, would 

be right— there is a p latform  on the eastern side o f 
the track.

Q. W here are those passengers discharged?
A . R ight on the platform .
Q. A re  those passengers discharged and the sta-

tions called fo r  them to get o ff down between the 30 
siding and the south bound track ?

A . Com ing into the station south, you mean?
Q. Yes.
A . W ell, I  think it is the custom fo r  the train crew 

to announce the next stop when they are approach-
ing the station, and it is possible, as they are cross-
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ing the drawbridge, they might announce the next 
station, Tuckahoe.

Q. Com ing in that direction, where do the trains 
stop to discharge the passengers, i f  you know?

A . W ell, if  it is a through train, with no cut-off 
cars fo r  Ocean City, they , come right down to the 
station and discharge passengers on the west side, 
on the. p latform  there fo r  that purpose.

Q. I f  it isn ’t a through train and you have the cut- 
jQ off cars, what happens then?

A . I f  it is a through train and cuts o ff cars fo r  ,
Ocean City, they cut cars o ff at the M arshallville 
road crossing.

Q. Down here (indicating) ?
A. North o f the station.
Q. Then what happens to the passengers in the 

car?
A. W hy, the Ocean City engine and car— one car 

usually, sometimes two,— backs over the cross-over 
20 on the southward track, picks up these cars and pulls

to the station on the Ocean City side. 7 r
Q. W here do they discharge passengers?
A . On the east side o f the station, on the Ocean 

City branch.
Q. A nd they are discharged at the station?
A . On the p latform  ; yes, sir.
Q. H ow  long have you been fam iliar with the op -

eration o f trains at this station?
A . W ell, the conditions that exist now have existed 

30 since the double track, 1906.
Q. A nd they are the conditions o f  which you speak 

now?
A. P ractically the sam e; yes, sir.
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Cross-examination^

B y Mr. W escott:

Q. A nd all the conditions are the same there now 
that they were five or six years ago?

A . P ractica lly ; yes, sir.

Mr. B radley : Y ou  mean in reference to discharg-
ing passengers? jn

The W itness: Yes, sir.

Mr. B rad ley : Y ou  d on ’t mean that pictures taken 
yesterday would represent the conditions that 
existed, necessarily, in 1914, about the space between 
the tracks, do*you?

The W itn ess : There may have been some alter-
ations made between the tracks. 2Q

Q. That is to say, the path might have been more 
distinct in 1906 than it is now?

A. There never was a path, to m y knowledge.
Q. W ell, isn ’t the physical condition substantial-

ly the same?
A. R epairs are made at times, putting in ties.

There is no semblance o f a path, no path maintained.
Q. A nd when your trains are com ing north, where 

do they let the passengers o ff?  OQ
A. F rom  what point?
Q. W ell, from  any point at the station?
A . W ell, trains from  Cape M ay north stop at the 

water column, take water and discharge passengers *|
on the east side o f the Cape M ay side, Cape M ay 
tracks.



142 Henry J, Morgan—̂ Cross

Q. A nd trains going south discharge passengers 
at that platform , d on ’t they?

A . Trains going south to Cape M ay discharge pas-
sengers on the west side o f the station.

Q. A t the p latform  indicated on the m ap?
A . A t the platform .
Q. That platform  is intended fo r  people to get 

on and o ff the train?
A . There are two platform s there.
Q. The two are intended fo r  the public to get on 

and off the train?
A . Yes, sir.
Q. Now, the public has to get to those platform s 

and from  those platform s?
A . Yes, sir.
Q. Do you mean to tell this ju ry  that you haven ’t 

known fo r  years people get to that platform  by com -
ing up the spur between the north and south track?

A. They do by trespassing.
2Q Q. H ow  many years have they been trespassing 

that w ay?
A . They have been doing it fo r  the last twenty 

years, to m y knowledge.
Q. A nd when they get o ff the cars at that plat-

form , they becom e trespassers when they go down 
the tracks in that space, d on ’t they?

A . They do i f  they go o ff the prescribed platform  
places fo r  them to get off.

Q. W hat?
30 A . I f  they d on ’t get o ff the p latform  fo r  that pur-

pose, fo r  the taking on and discharge o f passengers, 
if  they go up a place that is dangerous, they are tres-
passers.

Q. E very  place is m ore or less dangerous?
A. Those tracks are extrem ely dangerous.
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Q. W hat is the danger| H ere you  stop a train 
at this platform , and I  think you testified the other 
day that back o f that station and along here was 
swamp and fields ?

A . There is a small swamp directly opposite the 
station, what you call a spong in South Jersey.

Q. The people w ou ldn ’t go out into the spong and 
field, would they? Now, when people are landed at 
that p latform  fo r  the purpose o f getting off, they get 
off, d on ’t they? j q

A. M ost assuredly.
Q. A nd they can ’t go out in a spong or in the 

fields to get away from  that platform ?
A. They d on ’t have to go there.
Q. W ell, they can ’t, can they, unless they get into 

the spong, water and mud?
A . No.
Q. Unless they trespass upon the farm s and fields 

there, they have got to go somewheres else, haven ’ t 
they? H aven ’t they got to go somewheres else? 20 
W hy can ’t you say yes?

A . Sure, they can go wherever they feel so dis-
posed.

Q. Gfo somewhere else o r  stand and spend the 
balance o f their lives on that platform . Suppose 
those .people start down this way, those that live 
off here in the west, along that track, in that space. 
Now, what is the danger?

A . They are apt to get too close to a train, and, 
in railroad parlance, get side-swiped. 30

Q. The danger is they get too close to a train?
A . A nd get side-swiped.
Q. Suppose they d on ’t get too close to a train, 

what is the danger?
A . There isn ’t very  much space between those 

tracks.
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Q. But what is the danger?
A . In order to get o ff that space, they must neces-

sarily cross the tracks.
Q. A nd in doing that, they get hit. W hat track? 

The spur?
A . The spur is there, north bound and south bound 

tracks.

Mr. B rad ley : I  object to the method. It seems 
to me, i f  he asks this man a question.

The C ourt: I will perm it you, Mr. Bradley, to
re-examine the witness.

Q. H ow  much is that spur used?
A. W ell, at this season o f the year it isn ’ t used 

very much.
Q. A t any season o f the year is it used?
A. Sometimes every day.

20 Q. W hat fo r?
A . W e have a way-train backs up to let express 

trains go by.
Q. H ow  long does it use that spur?
A . Sometimes ten or fifteen minutes.
Q. W hat else is it used fo r?
A . South bound freight to set cars off.
Q. A nd  when the cars are there, how long do they 

stay?
A . ¡Sometimes two or three hours, sometimes near- 

^0 ly a whole day.
Q. H ow  often does that happen?
A . W ell, just now, why it is only used by passen-

ger trains about once a day.
Q. So that that spur is practically unused?
A . A t certain seasons o f the year, yes.
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Q. W hen it is unused and there is nothing on it, 
what is the danger to people going down that plat-
form  and down these tracks?

A . The danger crossing over the spur to the main 
tracks. There is no path there.

Q. W hat is that danger, stubbing their toes?
A . They are liable to encounter a train.
Q. There is no train on the spur?
A . There is on the main track.
Q. Then, to encounter the train on the main track, 

they have to get on it?
A. They must necessarily cross the spur to that 

middle platform .
Q. Sure, they must necessarily, going from  this 

platform , cross that spur and get in this space.
A. To cross the tracks at that point.
Q. W hen there are no trains there, what would 

be the danger in crossing that spur?
A . They are liable to encounter a south bound or 

north bound train on the main tracks.
Q. W ell, i f  they are not on the main track, are ^  

they in danger o f encountering a train?
A. Yes, they d on ’t know what minute a train from  

the main track m ay take that siding and back o if 
there.

Q. Then the danger is that i f  a passenger has left 
that platform  to go down that space between the 
tracks, and d idn ’t get on the main track, a train, par-
ticularly an express train going right through, might 
switch o ff on that spur and hit him going over the 
end o f the spur?

A . No, _a through train has no occasion to go into 
the spur.

Q. A  train that isn ’t through, it m ight switch o ff 
on the spur and hit them in crossing the spur, that 
is the danger?
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A. Yes, that is the danger.
Q. Suppose a passenger was com ing from  the sta-

tion here, across those two tracks, on that platform , 
a train might come up and strike him?

A . Crossing the tracks, yes.
Q. A nd it would be dangerous?
A . M ost assuredly.
Q. )S6 there would be m ore danger crossing from  

the station to that platform , going over the two main 
10 tracks, than there would be crossing that spur?

A . Yes, but this crossing from  the station, there 
is a bell and that bell rings and warns o f the ap-
proach o f  trains.

Q. W o n ’t that bell warn the people crossing over 
the end o f that spur?

A. No.
Q. W hy not? C ouldn ’t they hear it? You mean 

to tell me that the bell at the station doesn ’t ring 
loud enough fo r  people a few  feet o ff to hear it?

20 A . W hy, sure.
Q. W hat kind o f  bell have you?
A. A  bell on the north bound track and one at 

the M arshallville road crossing fo r  south bound 
trains.

Re-direct examination.

B y Mr. B ra d ley :

30 Q- There appears to be a crossing from  the main 
station to the platform ?

A. Cape M ay platform , yes, there is a maintained 
platform  there.

Q. A nd that is the regular passenger crossing? 
-A. Yes, that is it.
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P L A I N T I F F ’S T E S T IM O N Y  IN  R E B U T T  A

E l e a n o k  H e s s , sworn. 

Direct examination.

B y Mr. W escott:

Q. Mrs. Hess, you are the w ife o f Mr. Hess, are 
y o u !

A. Yes.
Q. A nd you have lived down at Tuekahoe how 

many years?
A . F ifty-three.
Q. Have you used the passenger trains?
A . I  have.
Q. Many tim es?
A . I  have.
Q. W ere you ever taken on by the em ployees o f 

the com pany, taken on the cars from  that space, the 
path, as I  call it, going between the spur and the main 
track?

A . I  have.
Q. Have y ou  ever been let o ff there ?
A . I have.
Q. B y the agents o f the com pany ?
A . I  have.
Q. Do you recollect whether the conductor or 

brakeman or any officer o f  the com pany ever helped 
you on and o ff there?

A . Yes, they assisted me.
Q. Now, when you got o ff on that space, how did 

you get home ?
A . W alked right up to the M arshallville road, 

right up alongside the track, the path that is worn 
there by people that travel.

1 0

20

30
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Q. Now, when you got on the cars, how did you 
go, on that same path?

A . Yes.

Cross-examination.

B y Mr. B radley :

Q. W ill you come here to the map and point to 
IQ the Court and ju ry  where you got on and off the 

train?
A . I  d on ’t know anything about that. I  can tell 

you where I  got on at.
Q. W ell, you just come here and I will try to ex-

plain this map to you if  you d on ’t understand it, just 
say so and I  will try to explain it to you. Now, you 
w on ’t answer until you fu lly understand?

A . No.
Q. This is the south bound track in green, a light 

20 green, going to Cape May. Do you know o f that 
track ?

A . Yes.
Q. To the west o f that track there is a siding that 

runs somewhere from  the fram e building, which is 
south, and connects with the main south bound track 
to Cape M ay before you get to the p latform  on the 
west side o f the railroad. Now, do you remember 
the signal tower, on the east side o f the railroad?

A . Yes.
30 Q. A nd do you remember the water column at the 

north end o f the station?
A . Yes.
Q. Now, can you  tell the Court and jury , please, 

where it was that you were helped on and o ff this 
train?

A. A bout two hundred or two hundred and fifty
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feet from  the crossing that goes to the M arshallville 
road.

Q. That was before you got up there at the spur ?
A. Yes.
Q. Now, you have a daughter?
A . Yes.
Q. H ow  old is she?
A. Tw enty years old.
Q. Y ou  have heard Mr. Hess caution your daugh-

ter not to walk along this railroad, this space?

Mr. W escott: Objection.

(O bjection  withdrawn.)

A. I  d on ’t know that I  have.
Q. A re you certain that he hasn ’t?

Mr. W escott: I  w ill ob ject now. It  isn ’t cross- 
examination. \

Mr. B rad ley : I  w o n ’t press it.
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J o n a t h a n  H e s s , recalled.

Direct examination.

B y Mr. W escott:

Q. Mr. Hess, the other day, in your examination, 
you stated that you had often gotten on and off 
the cars on that path?

IQ A . Yes, sir.
Q. Between the tracks?
A . Yes, sir.
Q. Now, did you ever do that with the knowledge 

or invitation o f the people in charge o f the train?

Mr. B radley : I  think that question is objection-
able. It is leading.

Q. W ell, how did you happen to do it?
20 A. They even told me, when I  was going to get o ff 

at the platform , to stay on, they were going on to 
the cross-over that lands us up close to the Marshall- 
ville road.

Q. A nd did you  get o ff on the path?
A . Yes, sir.
Q. A re the physical conditions there between the 

tracks and around the station the same as they were 
when this accident happened, substantially?

A . I think about the same.
30 Q- W hat changes have occurred there?

A . I  d on ’t know o f  any.
Q. Do they ever take up the ties?
A . They take the ties out and put in new ties and 

level o ff the bank again.
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Cross-exam ination.

B y Mr. B rad ley :

Q. Y ou say where you were let off was down here 
near the M arshallville road?

A . Practically all the w ay along. Sometimes we 
got off right on the M arshallville road and some-
times a little ways down and sometimes further, it 
depended on the number o f cars; they had to come 10 
out far enough to clear the cross-over.

Q. S o it was down in this vicin ity?
A. A ll the w ay down there.
Q. Did you caution your daughter not to walk 

along the tracks there?
A. I told them when they were little kids going 

to school not to go that way.

Re-direct examination. 

B y Mr. W escott:
20

Q. Now, would you get on and off between the 
spur and the western track?

A . Yes, sir.
Q. A ll along there?
A . A ll along there.

Mr. B ra d ley : I f  the Court please, I  had one wit* 
ness I  forgot to call.

The C ou rt: Call him at this time.
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D E F E N D A N T ’S TESTIM O N Y.

D a n ie l  M c K e a g u e , recalled.

Direct examination.

B y Mr. B radley:

10 Q. Mr. McKnague, do you know o f the existence 
o f a back road, so called, to this station?

A. Yes, sir.
Q. What kind o f road is it?
A. W ell, it butts o ff the Marshallville road.
Q. W here?
A. About, I should think, five hundred feet up to-

ward the Marshallville road, toward the Marshall-
ville road.

Q. W est from  the railroad?
2Q A. Yes.

Q. Down in this direction (indicating’ on map) ?
A. Toward M arshallville; yes, sir.
Q. What kind o f road is it?
A. W ell, it is a new laid out road, about ten years 

old, I  think. There is one house on the corner and 
three along it and it comes out to a laid out road 
that runs down to the station.

Q. And that is another way for  the people to get 
from  Marshallville to the station?

^0 A. Yes, sir.
Q. Runs entirely on the west o f the railroad?
A. Yes, on the railroad.
Q. And did you say that was a township road?
A. One part o f  it. It runs down to the station as a 

township road and the other I don ’t think has ever 
been taken over by the township but they have 
worked on it to keep it in repairs.



Jo'tiatlwn Hess— Direct—Cross 153

Q. W hat can travel on that road?
A. W hy, wagon or people, either one, they do trav

Q. They do travel that way to the station?
A. Yes, sir.

No cross-examination.

# 10

P L A IN T IF F ’ S T E ST IM O N Y  IN R E B U T T A L  
(Continued).

Jo n a t h a n  He ss , recalled.

Direct examination.

B y Mr. W escott:
20

Q. Do you know this road which the last witness 
has testified to ?

A. I do.
Q. Is is 'passable?
A. No. There is a petition out now, and I signed 

it, to have it fixed up so we could use it.

Cross-examination.

B y Mr. B rad ley : 30

Q. W hat is the matter with it?
A. It would upset you.

The C ourt: You mean riding in a carriage?
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The W itness: There is only a little bank and your 
hub drags, the hub o f your wagon.

Q. Do you ever walk that way to the station!
A. No, sir; it is too far out. I never knew any-

body to get to the depot that way.
Q. But you can get that way to the depot!
A. Y ou  can if you want to go that far around.

10

Geor ge  A. W o nf o r , sworn.

Direct examination.

B y Mr. W escott:

Q. You live where, Mr. W on for !
A. 615 Market Street, Camden.
Q. Your business is w hat!

^  A. Professional photographer.
Q. Did you go down to Tuckahoe on Sunday and 

make some photographs at my request!
A. Yes, sir.
Q. I show you photographs marked 1, 2, 3, 4, 5, 6 

and 7 fo r  the plaintiff, and ask if  you took those 
photographs!

A. Yes, sir.
Q. And will you step up here before the jury  and 

™  show us where you stood when you took those photo-
graphs!

A. Pardon me, Judge, there are two that haven’t 
been marked.

(Two photographs marked respectively Exhibit 
P6 and P7 for identification.)
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Mr. Bradley: Same objection to the last two as 
I made before.

(Objection overruled.)

(Exception noted fo r  defendant.)

The W itness : Picture marked P7 shows the Mar- 
shallville road looking east, crossing the Reading- 
railroad tracks. Picture marked P6 is another view )() 
o f the road looking north, approximately the same 
distance from  the tracks.

Mr. Bradley : Looking west instead o f north.

The W itness: Yes, I  beg your pardon. Picture 
P I a view taken from  this point just off the Mar- 
shallville road, looking south, down the railroad 
track.

Q. Toward the station!
A. Toward the Tuckahoe station. I draw your at-

tention to the embankment-------

Mr. B radley: I  object.

(Objection sustained.)

Q. W hat is shown in that picture!

Mr. B radley: I  object. The pictures speaks for  
itself. This witness isn ’t called to call attention to 
any particular feature o f this picture and comment 
on it.

The Court: You mean the photographer can ’t
indicate what the picture shows!
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Mr. B radley: Yes, but not to comment.

“Q. Tell us what appears on the photograph.
A. Starting at the road, we lead along a space 

from  the railroad track to the rise or embankment, 
which indicates a p a th -------

Mr. B rad ley : I object to anything indicating.

IQ (Objection sustained.)

Q. Is there a path there?
A. Yes, sir.
Q. And about how wide is it ?
A. Between five and eight feet.
Q. And on the right-hand side o f the path there is 

a bank?
A. Yes, sir.
Q. And then beyond that bank what?

2Q A. A  field.
Q. Now proceed.
A. A distance o f about two hundred and forty-six 

feet down to the track, or down this path, you come 
to an obstruction,

Q. W hat is it ?
A. It has the appearance o f a signal tower or pole. 
Q. And how is that located?
A. It sets to the west o f the south bound railroad 

track.
3Q Q. How near the path?

A. Possibly a foot.
Q. On the west o f the path?
A. On the west o f the path.
Q. Now, that is the first obstruction or first thing 

you come to. Now, what is the next?
A. Picture P2, you come to this point where this
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obstruction adjoining the path is and take another 
picture showing down this path, between the main 
south bound track and the siding.

Q, Is that space worn any?
A. Yes, sir.
Q. W ell, now, proceed.
A. I  will ask a question if  I  can explain it.
Q. W hat is it?  .
A. I want to explain the conditions existing,when 

the pictures were made.
Q. W ell, go on. I guess there is no objection to 

that.
A. These pictures were made on Sunday, and ow-

ing to the stormy condition o f the day we could get 
no relief or contrast to define this path as much as 
it would do on a clear day. Picture P4 is farther 
down the track, nearer the signal tower or switch 
house, as it might be termed, showing a figure stand-
ing on this path which runs between the south bound 
track and the siding.

Q. Did you notice on that path the nature o f the 
ground?

A. Yes, sir.
Q. W ell, describe that.
A. There i s -------

Mr. Bradley: I suppose all this is subject to the 
exception granted that physical conditions today 
couldn’t speak for  the physical conditions existing 
in 1914?

The Court: Yes.

A. There is very noticeable to the eye a beaten 
wearing, or track, along the cinders.
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Q. How large are those cinder along the track in 
any place? It has been testified they were five or 
six inches thick. Did you see any that size ?

A. The only comparison that I could make to that 
would be that I saw coal, large lumps o f coal, that 
possibly could have fallen off an engine going by, 
but not cinders.

Q. Go on with your pictures now.
A. Picture P5 brings us farther down the track, 

¡ q  just before you cross the siding, going on to the 
platform  on the westerly side o f the south bound 
track.

Q. W hat obstructions were there there as shown 
in the picture?

A. There is a cross-over under the railroad tracks, 
through the path, to a switch which lays to the west 
o f the siding. Farther on there were two pipes or 
arms which control a switch on the siding.

Q. Now, how many obstructions were there there 
20 by actual count?

' A. Three.
Q. How high were they from  the ground, if  you 

noticed?
A. The first one is below the ground, necessitat-

ing stepping over a slight ditch, it might be termed, 
or indenture, in the ground. The next, the first cross-
ing pipe, is practically on a level with the ground. 
The next one has a little rise above the ground.

Q. About how much?
30 A. An inch or two.

Q. A re they big pipes ?
A. No, sir.
Q. W ell, what is about your next picture?
A. Picture P3 is taken from  the platform , looking 

east, showing the switch, or siding, rather, which 
this road or this path leads into.
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Q. That is all o f them, is it? 
A. That is all o f them.

Cross-examination.

By Mr. Bradley :

Q. Witness being shown Exhibit P5 for  identifica-
tion, is asked if  he will designate whether there is 
anywhere in existence a well-defined path shown in 
that picture?

A. Atmospheric con d ition s-------
Q. I didn ’t ask you that. (Question repeated.) Is 

there or isn ’t there?
A. No.
Q. Witness is shown Exhibit P4 for  identification 

and is asked if  the space upon which the man is 
standing between the two tracks is the well-defined 
path o f which he speaks?

A. Yes, sir. 2()
Q. You will notice in the foreground it is very 

rough, isn ’t it?
A. Owing to the lens not being sharp in the im-

mediate foreground it is out o f focus, in the im-
mediate foreground.

Q. Now, did you state how wide this path was at 
that point ?

A. Yes— no, sir.
Q. How wide is it?
A. I didn ’t measure it. 3Q
Q. W hat obstruction is there shown just ahead of 

the figure in the picture ?
A. A  cross-over from  the signal tower to some 

sort o f signal.
Q. How much o f an obstruction did that cause in 

the path?
A. Approxim ately four or five inches.
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Q. A nd you had to step up and over that %
A. Yes, sir.
Q. W itness is shown Exhibit P2 fo r  identification 

and his attention called to the fa ct that the track 
to the extreme right o f the picture and the track on 
the left adjoining, there seems to be a very  wide 
space between the rails, and is asked what that is 
due to?

A . Due to the interpretation o f the photographic 
IQ lens, gave us an object im m ediately on top o f it.

Q. In other words, this trem endously wide space 
doesn ’t narrow  down but it is the same space down?

A . Farther a w a y ; yes, sir.
Q. It is very  rough in spots there, isn ’t it, between 

those tracks?
A . Owing to the dropping o f coals.
Q. A  considerable dropping o f  coals?
A , Yes.
Q. W itness is shown Exhibit P I  fo r  identification 

2() and is asked to designate the existence o f w hat he 
term ed a path in that picture?

A . There is a visible beating o f the cinders.
Q. I  have put a cross below. Is that in a direct 

line with the path?
A . Yes, approxim ately, a little farther this way.
Q. Put your cross there.
A . (W itness indicates by  cross.)
Q. H ow  fa r  does that run?
A. In what direction?

',() Q- North. Y ou  said ran up here to the obstruc- 
. tion?

A . Yes.
Q. W here does it go then?
A . Continues on around the obstruction. That ob-

struction doesn ’t block the path, though.
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Mr. W escott: I  offer those photographs and rest.

(Said  photographs admitted in 
marked respectively Exhibit P I , P2, 
and P7.)

evidence and 
P3, P4, P5, P6

B O T H  S ID E S  R E S T .

D E F E N D A N T ’S M O TIO N  F O R  D IR E C T IO N .

Mr. B ra d ley : I  would like to renew the m otion I  
made at the conclusion o f the p la in tiff’ s case, fo r  a 
direction o f a verdict o f no cause o f action.

The C ou rt: I  will refuse your original m otion and 
allow an exception.

(E xception  noted fo r  defendant.)

Mr. B ra d le y : I  would like to make a m otion fo r  a 
direction o f a verdict in favor o f the defendant be-
cause the plaintiff has not introduced any evidence 
in this case showing an invitation by the railroad 
com pany, or its em ployees, to use this path, and be-
cause there is no well-defined path which leads to 
the M arshallville road all the w ay from  the station, 
that is shown by the pictures and by the testim ony 
o f the witnesses. None o f p la in tiff’ s witnesses testi-
fied that the path came down any farther than the 
spur. That is as to the question o f invitation. W e 
claim there is no invitation. A t most, all the plain-
tiff has shown in this, case, to entitle him to go to the
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jury, might be the question o f negligence, which we 
hold is not in this case. As to whether or not, if 
your H onor holds, the plaintiff in this case was a 
licensee, there has been no evidence o f any wilful, 
intentional or wanton injury, and in that case“ the 
plaintiff could not recover.

I f  your Honor holds there is any evidence o f any 
negligence in the operation o f the trains, which was 
the natural and proximate cause o f the injury, I 

IQ would like to direct your H on or ’s attention to the 
fact that when the engineer found this man was in 
actual peril, he gave the danger signals, and then it 
was too late to stop the train. The plaintiff has tes-
tified that when he went down this track before, he 
had kept a sharp lookout for  trains and turned 
around occasionally. And from  the fact that one 
person in the station heard this distress signal and 
came out, another man, on the train, got off the train 
when he heard it, the baggage master came to the 

2Q door when he heard the distress signal, and the at-
tention o f other people was called to this distress 
signal, shows that the plaintiff was guilty o f con-
tributory negligence.

On these grounds we think the Court should direct 
ci verdict for  the defendant.

The Court: I  have thought over this case very 
carefully and I  have listened to all the testimony and 
I have looked at these photographs, and they satisfy 

3Q me, in my own mind, whether they satisfy counsel 
or not, as I look at this particular photograph taken 
on Sunday, it shows the platform  at the Tuckahoe 
station, which is to the west o f the south bound 
Cape May track, and also indicates the condition of 
the land to the north o f the Tuckahoe station, look-
ing to the crossing head, and indicates the spur ; and
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that, in conjunction with this particular photograph 
offered by the defendant, leads me to this conclusion, 
that there is nothing in the case, either by any direct 
evidence or by implication, to show that the railroad 
company invited the plaintiff to make use of this 
path, you may call it path. In fact, to the contrary, 
here is a sign, indicated in the photograph, warning 
people to desist from  the use o f that particular pas-
sageway. Here is a sign on Mr. W o n fo r ’s photo-
graph, offered in evidence this morning, which was j q  
taken last Sunday. So that I can ’t see anything in ' 
the case which would indicate to my mind that the 
railroad company can be charged with inviting the 
plaintiff to make use o f this particular space in ap-
proaching the platform. Now, the platform , as a' 
matter of fact, and it is very clear from  the testi-
mony on both sides, is used by passengers who are 
to leave a train, who intend to leave a train, at Tuck- 
ahoe station, which train is bound south, and it is 
also for  the use o f passengers who intend to board 20 
the train going from  Tuckahoe south toward Cape 
May, and it was there fo r  that particular purpose, 
and the approach to it, designated by the railroad 
company in the layout o f its property, is from  the 
main platform  o f Tuckahoe station, across a cross-
ing built purposely to the platform  on the other side.

Under the circumstances, I am going to direct the 
jury to bring in a verdict fo r  the defendant.

Gentlemen o f the jury, the Court, under the au-
thority conferred upon it by the law, directs you to 30 
bring in a verdict in favor o f the defendant company.

(Exception noted for  plaintiff.)
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Jonathan Hess, \
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A tlan tic City R a i l r o a d  / Action at Law.

Com pany, \
Defendant-Respondent, j

BRIEF FOR APPELLANT.

-The plaintiff below was walking' along a path next 
to and ad joining the tracks o f the defendant, when 
he was struck by one o f the defendant ’s trains coin-
ing from  behind him (pp. 10, 11, 56, 57). The train 
gave no warning (pp. 11, 57). The learned trial 
Court directed a verdict fo r  the defendant (pp. 162, 
163) on the theory that no p ro o f had been presented 
which indicated an invitation by the railroad com -
pany to use the path in question. The trial Court 
sa id :

“  So that I  ca n ’t see anything in the case which 
would indicate to my m ind that the railroad com -
pany can be charged with inviting the plaintiff 
to make use o f  this particular space in approach-
ing the p la tform .”  (p. 163.)

W hethei o i not a ju ry  question was involved, nec-
essarily depends on whether or  not evidence was
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presented from  which a jury could find that the de-
fendant invited the plaintiff to use the path in ques-y 
lion. It is interesting to note that the trial Court 
reserved its decision on a motion to non-suit, (p. 84) 
refused the motion to non-suit at the end of the case 
(p* 161) and then directed a  verdict for  the defen-
dant (p. 163). The two rulings seem to  be antago-
nistic. The refusal to non-suit evidently meant that 
the plaintiff" had presented evidence from  which an 
invitation to use the path could be inferred. . The 
direction o f a verdict for  the defendant was based on 
the theory that there was no evidence from  which in-
vitation could be inferred. On motions to non-suit 
'and direct verdicts, trial Courts must assume that all 
evidence is true and if, in the case at bar, there was 
evidence from  which an invitation to use the path 
could be inferred, the ruling of the Court below was 
error.

The plaintiff below lives at Tuckahoe, New Jersey, 
on the Marshallville Road (p. 51). The Marshall- 
ville Road crosses the tracks o f the defendant some 
400 or 500 yards north o f the depot. The plaintiff 
lives on the west side o f the railroad tracks (p. 51). 
On the west side o f the tracks the only means o f  
reaching the depot is by a path running along the 
tracks (p. 67, 1. 8). The plaintiff was walking along 
this path when he was injured (p. 52). He was going 
to the depot for  the purpose of taking a train to 
Philadelphia (p. 52).

The testimony as to manner in which the path was 
used by the public is, in our opinion, quite complete. 
Mr. Hughes says, “  There was a path there and he 
(meaning the plaintiff) walked along that path.”  
(p. 10, 1. 30.) Mr. Hughes further says, P I knew 
there was always a path there, I  d on ’t know how 
lon g .”  (p. 10, 1. 33.) Mr. Hughes further says, 
“ He was walking along the public path, that is all
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I  know .’ ’ (p. 13, 1. 24.) Mr. Still© says, ‘ ‘ There
is a well defined foot path next to the ties,”  (p. 15,
1. 24) also, “ I have used it twenty-five years. It 
might have been there before that a few  years.”  
(p. 15, 1. 27.) Mr. Stille also says that ninety per 
cent, o f  the public living at M arshallville use the path 
in going to and from  the station (p. 15, 1. 30.) and 
that ladies, children, men and bicyclists use the path 
(p. 17, 1. 24, et seq.). Mr. B irch says, “ There is a 
side path along the west side o f the main Cape M ay 
tracks,”  (p . 22, 1. 11) that it is “ just common path 
that every one uses,”  (p. 22, 1. 13) that school 
children, passengers and the like use it (p. 22, 1. 17) 
and when the end o f  the path is reached planks ex-
tend across the tracks to the station platform  (p. 22, 
1. 30, et seq,). Mr. Som ers says, “ Down the railroad 
there is a well beaten path where people walk, i f  
that is what you are asking for, that is what is 
ikere,”  (p. 27, 1. 3) that people have been going up 
and down there ever since I lived there.”  (p. 27, 
1. 13.) Mr. Somers further states that he has lived 
there ten or twelve years, (p. 27, 1. 15) and that a 
planking extends from  the end o f the path over the 
tracks to the station platform , (p. 27, 1. 26.) Mr. 
Parker says the path has been there since the road 
was built, (p. 30, 1. 8) and is used pretty generally 
by men folks to get to the station, (p. 30, 1. 19.) 
Mr. Hand, a form er em ployee o f the defendant’s, 
says most o f  the people com ing from  M arshallville 
use the path (p . 34, 1. 15), that he worked fo r  the 
defendant fourteen years (p. 34, 1. 9 ) , and that 
people used the path while he worked fo r  the com -
pany. (p. 34, 1. 26.) Mr. H arris, a member o f the 
Bar, says there is a well defined path there (p . 45, 
1. 27), that people walk there (p. 45, 1. 29), that he 
has known o f  the conditions fo r  from  ten to fifteen 
years (p. 44, 1. 16) and everbody uses the path.
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(p. 48,1. 30.) Mr. Hess says-, “ it is a path, well worn, 
made out of such material as a railroad uses fo r  the 
roadbed, cinders, gravel”  (p. 53, 1. 12) and that the 
path has been there since the railroad was built, 
(p. 53,1. 25:) Mr. Hess also says, everyone who lives 
up his way, except one man, uses the path (p, 53, 
1. 28), that he has frequently gotten off trains on-
to the very path (p. 54, 1. 4 ), and has seen others do 
so. (p. 55, 1. 2.) Mr. Hess further states, that he 
has often seen people board trains from  the path 
(p. 55, 1. 3, et seq.). Mr. Hess further states, that 
on occasions when he was about to leave the defen-
dant’s train at the depot he has been invited by the 
train crew to stay on the train until it got on the 
“ crossover”  where he could get o ff on the very path 
in question (p. 150,1.12, et seq.). Mr. Hess did accept 
the invitation and did get off on the path (p. 150, 

* 1. 23, et seq.). Mrs. Hess states, that she has gotten 
on and off trains from  the path and that in so doing, 
employees of the defendant have helped her get on 
and off. (p. 147, 1. 19, et seq.)

In view o f the evidence that the path had been in 
use since the railroad was built, that the path was 
almost universally used by the people o f Marshall- 
ville in getting to and from  trains, that the path 
was the only means o f reaching the depot on the west 
side of the tracks, that the path was used by bi-
cyclists, women and children, that the path was con-
nected by planking to the station platform , that pas-
sengers were invited to remain on trains until said 
trains had reached a point opposite the path and that 
people had been helped from  trains onto the path 
and from  the path onto trains by employees o f  the 
defendant, we earnestly insist that the presence o f 
testimony showing invitation is manifest. The case 
o f Fedele vs. West Jersey & Seashore Railroad Com-
pany, 91 N. J. L. 638, recently decided by this Hon-
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•ora ble Court, lays down the law applicable to the 
situation. In the Fedele case the plaintiff was walk-
in g  along a pathway situated exactly as the pathway 
in the case at bar, and used for  exactly the same pur-
pose. This Honorable Court there held that the ques-
tion whether the plaintiff occupied the pathway 
under art implied invitation was fo r  a jury to deter-
mine.

The fact that trespass signs may have been dis-
played by the defendant has no force, since the de-
fendant, by its conduct, indicated that such signs 
were to be disregarded. Again the signs may not 
have been in place until after the accident in ques-
tion (p. 46, 1. S2, et seq.) also (p. 17, 1. 34, etseq .) 
also (p. 28, 1. 27, et seq ).

W e sincerely urge that there is an abundance of 
evidence showing invitation, that the learned trial 
Court erroneously directed a verdict for  the defen-
dant and that a new trial should be ordered.

Respectfully submitted,
W e s c o t t  & W e a v e r ,

Attorneys for Appellant.





NEW JERSEY COURT OF ERRORS AND 
APPEALS.

City Railroad Company (page 75, lines 10-13),.was 
walking in a southerly direction on the respondent’s 
right-of-way, at Tnokahoe, New Jersey, in a space 
form ed by the main southbound tracks and a siding 
to the west thereof. Instead o f walking along the 
public road, crossing the said railroad ’s tracks and 
taking a public road to the east o f the said right-of- 
way, which leads to the proper approach o f the 
Tuekahoe Station, as provided by the respondent, 
he chose to walk along the railroad tracks as a short 
cut to the station (page 67, lines 5-8).

The appellant had entered the respondent’ s right- 
of-Way from  a public road about 1200 feet north o f 
the station and had proceeded safely fo r  a dis-

Plaintiff-Appellant, 
vs. Appeal from  Su-

preme Court.A t l a n t ic  Ci t y  R a il r o a d  / 
Co m p a n y , ]

Defendant-Respondent:

BRIEF OF RESPONDENT.

STATEMENT OF THE OASE.

Jonathan Hess, a form er employee o f the Atlantic
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fance o f  about 1000 feet until he reached a point hear 
the signal tower (page 76, lines 30-31; Exhibit D3 
indicated by x) where he stepped over to the ex-
treme easterly side of the space and then on the 
railroad ties o f the main southbound track and was 
struck by the engineer's step on the engine o f a 
train drifting into the said railroad station (page 
112, line 18, to page 113, line 24).

The engineer had seen the appellant walking along 
the westerly side o f this space on the ties o f the 
siding and when the engine was 40 to.50 feet'distant, 
the engineer observed the appellant moving to the 
easterly part of the space and getting dangerously 
close to the path o f the train. Immediately, he blew 
the danger signals, which were heard by several 
people. Instead o f  paying any attention to these 
signals, the appellant stepped still further over to 
the left and was struck, as the engineer could not 
stop the train inasmuch as his air brakes were al-
ready on. The engine bell was ringing automatical-
ly in approaching the station but the appellant did 
not hear the approaching train nor the engine bell 
nor the danger signals. In fact, he never looked 
around from  the time he first stepped on the rail-
road right-of-way until he was injured, even though 
lie realized it was his duty to protect himself while 
making this short cut to the station (page 73, lines 
23-36).

It is the contention of the respondent, that the 
evidence clearly shows the appellant was not walk-
ing on the railroad right-of-way by the express or 
implied invitation of the respondent but was a. tres-
passer or a mere licensee. That there was no evi-
dence o f any wilful or wanton act o f the respondent’ s 
employees is undisputed, so it therefore follows that 
upon the proofs introduced in this case, the appel-
lant did not present a jury question.
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THE APPELLANT WAS NOT ENTITLED TO 
TO HAVE HIS CASE SUBMITTED TO THE 
JURY

The complaint is based upon the negligence and 
carelessness o f the respondent company in propel-
ling one o f its trains against the appellant who was 
walking along an alleged well defined and constantly 
used path on the west side o f its railroad tracks 
leading to its station. The complaint also alleges 
that this path has been used with the respondent’s 
knowledge by the public constantly since the rail-
road was built.

The answer denies the negligence of the respon-
dent and alleges (1) that the appellant was guilty o f 
contributory negligence (2) that appellant was in-
jured while walking or standing on respondent’s 
right-of-way and (3) that the respondent was not 
guilty o f any negligence.

Since there was no allegation or proof o f any 
wilful or wanton act o f the respondent, it must be 
evident that i f  the appellant was a trespasser or li-
censee, there would be no jury  question involved. It 
is likewise a fact, that if  the appellant was on this 
alleged path at the invitation o f the respondent, yet 
if  as a matter o f law he was guilty of contributor} 
negligence, then there was no question to submit to 
the jury.
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I.

APPELLANT WAS NOT USING THIS SPACE AS 
A PATHWAY TO THE STATION BY IN-
VITATION OF RESPONDENT.

A. Trespass Signs Negative Invitation.

To negative any implied invitation, we would call 
to the attention o f the Court, the two trespass signs 
reading “ D A N G E R ”  “ DO NOT T R E S P A S S  ON 
TH E  R A IL R O A D .”  One o f these signs appears 
(Exhibit D3, State o f Case, respondent’s exhibits) 
where the public road crosses the railroad tracks, 
near the extreme left-hand of map, and the other ap-
pears down by the station near the water column. 
The first o f these signs may also be seen in E x-
hibit D1 slightly to the right o f the crossing signs 
oh a separate small iron pole.

The appellant facetiously alleges in his brief that 
perhaps these signs may not have been put there 
until after this accident. In reply we would say that 
this accident occurred September 1st, 1914, and these 
signs were there on A pril 29, 1915 (date o f Exhibit 
1)3), also on September 9th, 1915 (date o f Exhibit 
D l) ,  and the reason the question was not gone into 
more thoroughly was that the appellant’s counsel 
admitted these two trespass signs were there when 
the question was raised (page 28, line 32, to page 29, 
line 6). This was so thoroughly understood by the 
Court and counsel that when the attorney o f re-
spondent asked about these trespass signs o f  one of 
its witnesses, the Court /said, “ They are admitted 
in the case”  (page 38, line 34). To this remark o f 
the Court the counsel o f appellant made no denial, 
showing that he so understood his previous admis-
sion. ' %  ■
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Eliminating these trespass signs, we submit that 
it seems contrary to all reason, that the respondent 
would desire any o f the public to make use o f this 
dangerous space as a pathway which would serious-
ly interfere with the operation o f its trains. That 
the respondent had provided a regular approach to 
the station is shown by Exhibit D3 and the evidence 
(page 1M, lines 20-24). That the respondent had 
failed to put any lights about this space or to use 
any means to protect people using it, is further evi-
dence o f no invitation. The appellant's w ife testi-
fied that she had been helped on and o ff ears on this 
path but on cross-examination admitted it was about 
250 feet from  the public crossing and the railroad 
tracks (page 148, line 33, to page 149, line 4 ), which 
is nowhere near this scene o f the accident. The ap-
pellant also testified to the same effect but as no 
time was fixed when this happened, how can it be 
said that it was before this accident! That the ap-
pellant was permitted to do this m ay have been due 
to the fact that he had been a form er employee, but 
if these two people were permitted to get on and 
off down near the public road, how can it be said 
that these two isolated cases is evidence that the 
company invited the traveling public to use the 
whole space from  the road to the station as a safe 
means o f approach to its station? That it is not 
the intention o f the railroad company to permit pas-
sengers to alight in this space is  shown by the testi-
mony o f  the station agent who has been there 20 
years (page 104, lines 14-15) . He says that the rail-
road protests against this practice and warns pas-
sengers not to do so (page 107, lines 20-22). The 
regular place to discharge all passengers coming 
from  either direction is at the station platform s 
(page 139, line 12, to page 140, line 26).
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B. Nature of the Alleged Path.

1. Physical Conditions.

This space which the appellant alleges is a path-
way may be seen by examining respondent’s Exhibit 
i)2. It is the open space between the second and 
t bird rails fròm the left-hand side of the picture. It 
can be observed that the space is not different from 
the space between the fourth and fifth tracks except 
the' tracks converge and meet. That this space does 
not continue over the long ties is very apparent.

2. Testim ony.

There was a real dispute concerning the existence 
of this alleged path and many of the witnesses de-
nied its existence entirely (page 38, lines 27-29; page 
40, lines 4-14; page 42, lines 5-25 ; page 86, lines 4-6; 
page 88, lines 13-18 ; page 90, line 35 to page 91, line 
4; page 94, lines 10-13; page 96, lines 11-18; page 
113, lines 25-36 ; page 120, lines 25-32 ; page 135, lines 
14-22 ; page 141, lines 22-28).

That this alleged path does not exist in fact is 
apparent from the evidence o f the appellant him-
self, when he knew unprotected switches run across 
it (page 72, lines 5-6) ; that the company tore up 
and used the space Whenever it desired (page 53, 
lines 16-17 ; page 69, lines 9-12 ; page 77, lines 15-19) ; 
and that he did not use it at night (page 71, line 35; 
page 72, line 3), and that the appellant did not want 
his children to use this space (page 151, lines 14-17). 
Other of the appellant’s witnesses testified that this 
was hot a public highway (page 48, lines 29-31) ; that
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people walk in the space on the east as well as the 
west side o f the main southbound tracks (page 28, 
lines 17-24; page 31, line 35, to page 32, line 29; page 
45, lines 27-30; page 46, lines 19-21). The respon-
dent’ s witnesses also testify  to the same effect (page 
90, line 35, to page 91, line 4 ; page 102, lines 8-23; 
page 122, lines 26-27).

That this alleged path did not continue over the 
cross-ties and up to the station was admitted by  the 
appellant him self (page 70, line 17, to page 71, line 
18) and other o f his witnesses (page 27, line 33, to 
page 28, lin e  12; page 47, line 36, to page 48, line 2), 
and by all o f  the respondent ’s witnesses. Since it is 
admitted by all o f the witnesses that this alleged path 
did not extend to the station, how can it be urged 
that the respondent invited the appellant to use the 
alleged path to get d o  the station?

That this space was the ordinary space between 
any railroad double tracks is shown from  appel-
lant’s testim ony by the fact that it was very rough 
(page 72, line 2 ; page 53, lines 13-15) and the testi-
m ony o f  the appellant’ s w itnesses; that there was 
no path, which the railroad com pany built fo r  peo-
ple to walk on (page 35, lines 8 -35 ); and that it was 
so rough that it would w ear out shoes in traveling 
over the clinkers (page 30, lines 1-8), and that the 
witness never perm itted his w ife  nor daughter to 
walk on it (page 31, lines 14-18) and that it is used 
principally by men (page 30, lines 19-21).

That there was no path maintained by the com -
pany is shown by the supervisor (page 99, lines 30- 
36; page 105, line 30, to page 106, line 3 ; page 136, 
lines 18-24) and-also by the m any obstructions along 
this space. The appellant him self admitted that it 
had a switch running across it  (page 73, lines 5 -6 ); 
and by the testim ony o f  Mr. Skelton who said there
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were many obstructions including pipes, wires, sev-
eral inches above the ground (page 123, line 8, to 
page 124, line 21) and that they are a good stumbling 
block (page 124, lines 3-6; pages 125-128)* The ap-
pellant’s witness also testified to these obstructions 
when he pointed out a signal tower or pole (page 
156, lines 34-35); large lumps o f coal and three ob-
structions (page 158, lines 4-36) and a cross-over 
causing an obstruction o f fou r inches over which the 
witness had to step (page 159, line 31, to page 160, 
line 2). - V -■ .
■ 'Since there was-ho invitation fo r  the appellant to 
use this alleged path as an approach to its station, 
it therefore follows, that the respondent owed the 
appellant no duty to refrain from  injuring him by 
its negligence.

Ur

A P P E L L A N T  W A S  A  TR ESPA SSE R  OR A MERE
LICENSEE.

While it may be maintained that the respondent 
company permitted people to use the space between 
its tracks in going to and from  its station and that 
therefore the appellant was there by license yet as 
a practical matter it seems impossible to keep the 
public off its tracks in country districts. It would 
seem that these trespass signs were all the respon-
dent could do to notify the public that their presence 
on its right-of-way was that o f  trespassers. I f  this 
contention is correct he would be precluded from  
recovery under Section 55, Railroads and Canals 
(3 C. S. p. 4245).
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I f  it has been shown to the satisfaction o f this 
Court that the appellant was a licensee on the prem -
ises o f  the respondent, yet there was no evidence o f 
any wilful or wanton act o f  the respondent's em-
ployees, and the appellant was precluded from  re-
covering in this action.

HI

THE NEGLIGENCE OF THE APPELLANT WAS 
THE SOLE CAUSE OF THE ACCIDENT.

There were only a  few  witnesses who actually saw 
the accident, the first o f  whom was Mr. Hughes, 
a witness fo r  the appellant. He stated (page 10, 
lines 9-22) that he was seated on a train and saw7 
Mr. Hess com ing down the path and something fly 
up in the air and thought it was the fireman. This 
witness says the appellant was walking on the out-
side o f the tracks (page 13, line 16). This witness 
did not hear any hell or whistle hut wouldn't say 
signals were not given (page 11, lines 18-23).

Mr. Gandy, one o f respondent's witnesses stated, 
that he was standing at the station to take the train 
in question (page 36, lines 30-36) that he saw the ap-
pellant walking along the track (page 37, lines 30-32) 
and heard the train blow a whistle (page 38, lines 
1-10) and that the appellant seemed to be on the end 
o f ties (page 39, lines 13-18) when he was struck hy 
the train (page 39, lines 9-11) .

Mr. Zimmerman, another witness fo r  respondent, 
was standing on the station platform  and saw the 
appellant coming toward the station walking on the 
end o f the railroad ties, when he was struck (page 
93, line 25, to page 94, line 9).
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The only other witness to the accident was the 
engineer to whose testimony reference has. already 
been made. He states that the engine bell was ring-
ing* automatically and was not shut off until after 
the ; accident (page .114, lines 12-25) and that he 
sounded the danger signal when 40 or 50 feet from 
appellant (page 112, lines 30-36). That this dan-
ger signal was actually given must have been a fact, 
fo r  It. was heard by the baggage master o f the train 
who was attracted by it and later saw a dark object 
(page.^5, line 28, to .page 87, line 6 ), as the train was 
drifting into the station. The . conductor's atten-
tion; was also attracted to these danger signals, when 
lie was in the car about to announce his station and 
he looked out to see to whom these danger signals 
were given (page 90, lines 19-26). The supervisor 
o f the railroad was seated in the rear coach on this 
train and states that he was also attracted by these 
danger signals and went outside (page 98, lines 20- 
30). The Tuckahoe station agent was inside the sta-
tion and upon hearing these danger blasts went out-
side (page 104, lines 26-33). The tower man was 
also attracted to these danger blasts from  this train 
(page^/hp^ ; - -

It is submitted, that the evidence o f the appellant 
himself, that he didn 't hear any signals (page 57, 
lines 15-17) and the testimony o f  the only other wit-
nesses, fo r  appellant concerning signals who stated 
he didn ’t hear any but w ouldn ’t say no signals were 
given (page 11, lines 18-23) is purely negative when 
contrasted with the positive testimony o f the re-
spondent’s witnesses, some o f whom were hundreds 
o f feet away (page 37, lines 21-24; page 93, lines 34- 
36), on the station platform . W e insist that there 
can .be no question but that the engine bell was ring-
ing and; the danger signals blown.
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It must be evident that the appellant, who had 
worked fo r  the railroad com pany as a fireman and 
engineer, who was fam iliar with the sound o f cm 
ginés (page 75, lines 10-23) and who approached the 
station along this space without ascertaining 
whether a train was coming (page 73, lines 29-31 V 
o r  even took the trouble to look at the semipliores 
to see i f  a train was coming (page 76, lines 3*2-38) 
even though he knew he would have to look out for  
his safety while taking this short cut (page 73, lines 
33-36) must be guilty o f negligence as a matter o f 
law. The fact that he would not permit his children 
to use this space (page 151, lines 14-17 ) shows that 
he knew the railroad did not hold it out as a space in 
which the public could walk with safety. W ith the 
knowledge which the appellant had concerning the 
dangers o f using this space how can it be said that 
he made any reasonable effort to protect himself 
from  the accident!

IV.

THE APPELLANT FAILED TO CREATE A 
JURY QUESTION.

That the appellant was not on the alleged path 
by invitation o f  the respondent, must be apparent 
after an examination o f our decisions governing this 
class o f  cases.

The question o f implied invitation has been dis-
cussed by this Court in a case o f  in jury at this very 
station, where a woman came down the Marshallville 
road and cut across the tracks near the station be-
cause the regular path to the station was habitually 
blocked by the very train she intended to take. She
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tripped over some obstructions in making this short 
cut and this Court decided a jury question was in-
volved inasmuch as passengers were frequently 
forced to take such a course, in order to board the 
train. We submit that in the case sub judica, there 
was no necessity fo r  taking the alleged path but it 
was a matter o f convenience for  the appellant. A t-
tention is called in part to the opinion o f Mr. Jus-
tice Parker who stated, “ Under normal conditions, 
the existence o f a worn path across railroad tracks 
to a station cannot be relied on as an invitation to
use that path so as to make the railroad company 
responsible fo r  injuries due to mere negligence, so 
long as there is a safe pathway provided for  such 
access; and the fact that the pathway provided is 
less convenient than the qther will make no differ-
ence in the rule.”  “ Diekmmi vs. I). L. $  W. R. R., 81
N. J. Law 460, 79 Atl. 310, 34 L. R, A. (N. S.) 693; 
D. L. & W. R. R. vs. Trautwein, 52 N. J. Law 175,19 
Atl. 178, 7 L. R, A. 435,19 Am. St. Rep. 442; Garrett 
vs. Atl. City, Etc., R. R., 79 N. J. Law 127, 74 Atl. 
273, affirmed 81 N. J. Law 570, 79 Atl. 1119. So that 
if  the access by the aforesaid east and west road 
had been unobstructed at the time of plaintiff’ s ap -
proach, the existence o f the trodden path without fu r-
ther evidence of its recognition and holding ont by 
the defendant as a means o f access would not have
sufficed as an invitation, but she would have been 
bound to go around by the road; and on her taking 
the short cut the defendant would have ow ed her no 
duty except to abstain from  wilful injury, as she 
would be a trespasser or at best a mere licensee. 
Phillips vs. Library Co., 55 N. J. Law 307, 27 Atl. 
478. See Kuhinak vs. L. V. R. R., 79 N. J. Law 438, 
75 Atl. 443.”

Corson vs. Atlantic City Railroad Com-
pany, 83 Atl. 885.
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A  railroad company occupied an enclosed shed of 
a railroad pier in which it loaded and unloaded 
freight cars. A  freight train was broken to permit 
the car doors to be opposite pier doors and a painter 
attempted to pass between one o f these open spaces 
and was injured. This Court held that no invita-
tion to make use o f this passageway between the cars 
was implied, either from  the existence of the open-
ing, the use made of it by employees of the company 
nor from  the fact that such use had been made o f it 
by the plaintiff or his co-servants without molesta-
tion. Mr. Justice Garrison in liis opinion quoted 
with approval from  the case of Phillips vs. Library 
Co., 55 N. J. L. 307, at page 506, as fo llow s :

“ The gist o f the liability consists in the fact 
that the person injured did not act merely for 
his own convenience and pleasure, and from  mo-
tives to which no act or sign o f the owner or 
occupant contributed, but that he entered the 
premises because he was led to believe that they 
were intended to be used by visitors or pas-
sengers, and that such use was not only ac-
quiesced in by the owner or person in posses-
sion and control o f the premises, but that it was 
in accordance with the intention and design with 
which the way or place was adapted and pre-
pared or allowed to be used.”  “ To which was 
added in original opinion the follow ing:

‘ A  mere passive acquiescence by an owner or 
occupier in a certain use o f his land by others 
involves no liability, but, if  he directly or by 
implication induces persons to enter on and pass 
over his premises, he thereby assumes an obli-
gation that they are in a safe condition, suit-
able to such use, and fo r  a breach o f this oblige-
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tion he is liable in damages to a person injured 
thereby. ’ ”

FiiXey vs. New York Central R. R., 51 Atl.
505.

W here instead of using the regular stairway to 
the station the deceased used a path up to the tracks 
and around a fence built by the railroad company, 
the Court denied recovery and held there was no in-
vitation even though the agents knew o f the use the 
public was making o f the path without complaint or 
remonstrance, fo r  the reasons that the path was not 
made by the company nor was it kept in repair by 
it.

Dieckman vs. D. L. $  W. R. R., 79 Atl. 310.

Reference is made in the brief o f  the appellant to 
the case o f Fedele vs. West Jersey & Seashore Rail-
road Company (91 N. J. L. 638), which is claimed to 
be decisive o f the main case. In the Fedele case the 
path was gravel and connected the public road with 
the railroad station and owing to the darkness at the 
time o f the accident, it could not be said that the 
plaintiff was guilty of contributory negligence, for 
it was evident that he was using his senses. It fu r-
ther appears that the path was open and obvious and 
ran along the outside o f the tracks and therefore the 
question o f invitation was fo r  the jury, but in the 
main case, this alleged pathway ran between tracks 
on which cars would frequently pass, and was no 
more than the open space between tracks and there-
fore the question o f invitation was fo r  the Court.

F or the reasons above stated, we respectfully sub-
mit that the judgment herein appealed from  should 
be sustained.

F r e n c h  & R ic h ar d s ,
Attorneys for Respondent.
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