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THE STATE oF NEW JERSEY TO—JAMES M. KIERMAN,

(SEAL) JAMEs W. KIERNAN,
AND JOsEpr PERLMUTTER

YOU ARE SUMMONED to answer the an-
nexed complaint of ADELINE M., OVEREND
in an action at law in the Hudson County Cireuit
Court.

And take notice that unless you file your an-
swer to said complaint with the Clerk of the said
Hudson County Circuit Court, at Jersey City
within twenty days after service upon you of this
writ and the annexed complaint, the plaintiff may
proceed in the suit and judgment may be entered
against you.

WITNESS, Hon. W. Ackerson, Judge of the
Circuit Court at Jersey City this seventeenth day
of April nineteen hundred and twenty-five.

Witriam E. SEWELL,
Attorney.

JOHN J. McGOVERN,
Clerk.
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ACTION AT LAW.—COMPLAINT.

HUDSON COUNTY CIRCUIT COURT

ApeLing M. OVEREND,
Plaintiff,
VS.
James M. KiErnAN, James W. KIERNAN

and Josepii PERLMUTTER,
Defendants.

Plaintiff, residing in the City of Jersey City,
County of Hudson, and State of New Jersey, says
that:

1. On the 25th day of April, 1923, plaintiff
ontered into a written lease, copy of which is at-
tached hereto, and made part hereof, with Perl-
mutter’s Inc., a corporation of the State of New
Jergey.

9. That on the said 25th day of April, 1923,
defendant James M, Kiernan was an officer and
director of the aforesaid corporation: that on the
same date, defendant James W. Kiernan was an
officer and director of the aforesaid corporation:
that on the same date, defendant Joseph Perl-
mutter was the manager and did have charge of
the business and store conducted by the afore-
said corporation.

_ . : :

3. That on the day and in the year aforesaid,
the aforesaid corporation was engaged in con-
ducting a ladies clothing and furnishing store:
that on the day and in the year aforesaid, de-

Action At Law.—Complamnt.

fendant James M. Kiernan was absent from the
City of Jersey City, and did execute his power
of attorney, or did otherwise duly authorize de-
fendant James W. Kiernan, his son, to transact
husiness incident to this corporation, for and in-
stead of the said James M. Kiernan.

4. That at the time aforesaid, defendant
James M. Kiernan was the principal stockholder
in said corporation.

5. That prior to the execution of the said
lease, and on the said 25th day of April, 1923,
plaintiff did inquire of defendant James ‘W.
Kiernan, who was acting individually as a
director and officer of the said corporation, and
also as the duly authorized agent of defemndant
James M. Kiernan, and officer and agent of the
corporation, and of defendant Joseph Perl-
mutter, as to the status of the holding or tenancy
of the corporation aforesaid in premises known
as No. 116 Monticello Avenue, Jersey City, and
plaintiff was informed by defendants James W.
Kiernan, and by defendant James M. Kiernan
through his agent aforesaid, and by defendant
Joseph Perlmutter, that the said corporation
had a lease on the said premises for the period
of fourteen years: that the said lease did
commence in the year 1917: that the said defend-
ants did further inform plaintiff that the cor-
poration was in a solvent condition: and that
relying upon the false representations made by
the defendants aforesaid to plaintiff, plaintiff
did thereupon enter into the said lease, and
did enter into possession under and by virtue of
the terms of said lease.
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6. That upon plaintiff’s entering into posses-
sion of the premises aforesaid, plaintiff did
expend large sums of money in fitting said
premises for occupancy and business as a mil-
linery shop, and did purchase adequate and
sufficient stock, at great cost, for the conducting
of said business: that plaintiff did remain in
possession of the said premises for a period of
about six weeks, whereupon defendant James
M. Kiernan did inform plaintiff that the store
occupied by the aforesaid corporation would
close for a couple of days, in order to liquidate,
and that she, plaintiff, could thereupon re-open
her department and continue her business.

7. That after a period of about seven weeks,
plaintiff was informed by defendant Joseph
Perlmutter, who had been general manager in
charge of the store conducted by the aforesaid
corporation, that the store would re-open her
department.

8. In compliance herewith plaintiff re-opened
her department and continued her business at
the said premises up until February 4, 1924, at
which time plaintiff was evieted from possession
of her said department, and her stock and
fixtures were appropriated by defendants, or one
or more of them, and plaintiff was informed by
defendant Joseph Perlmutter that she could no
longer conduct her business at the premises as
her lease was no longer operative.

9. That from the time of plaintiff’s entry into
possession of the said department, under and by
virtue of said lease plaintiff did fulfill all the
terms and requirements of the said lease.

Action At Law.—Complaint.

10. Plaintiff shows that Perlmutter’s Ine.,
the corporation hereinbefore mentioned, had
no lease on the premises 116 Monticello Avenue,
on the said 256th day of April, 1923, or at any
time, but simply occupied same as a monthly
tenant or otherwise: that said premises had
been leased by the owners of said premises
to James M. Kiernan for a period of fourteen
yvears from the year 1917, and at the time the
sald lease to plaintiff, as it was but a monthly
Perlmutter’s Inec., and this plaintiff, the said
corporation had no legal right to give the
aforesaid lease to plaintiff, as it was a monthly
tenant; that the defendants and each and all of
them knew that plaintiff relied upon the false
representations made by defendants, that the
sald corporation was the holder of the lease
atoresaid whereas they knew that defendant
James M. Kiernan individually was the holder
of the said lease that further, defendants and
each of them knew or should have known that
plaintiff relied upon the false representations
made by the defendants to plaintiff that the said
corporation was solvent, and financially sound,
whereas the defendants knew or should have
known that the said corporation was in an in-
solvent condition, and that said corporation was
ready to close up its business at that time: that
defendant James M. Kiernan, did bring about
the secession of business, and bankruptey of the
corporation in order that he, defendant James
M. Kiernan might repossess himself of the
premises aforesaid, in order to obtain a higher
and greater rental therefor. |

11. That as a result of the fraud and mis-
representation of the true state of the facts made
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by defendant James M. Kiernan through hig
agent and servant, and attorney in faect, James
W. Kiernan, and "James W. Kiernan personally,
and defendant Joseph Perlmutter, plaintiff
entered into said lease, and as a result thereof,
suffered great damage and loss of profits, which
she otherwise would and could have earned in
conducting said business, under and by virtue
of said lease.

Second Count

1. Plaintiff repeats all the allegations referr-
ing to defendant Joseph Perlmutter, in the first
count, and makes the same a part hereof.

2. Plaintiff, at the demand of Joseph Perl-
mutter did, on the 28th day of April, 1923, give
to said defendant Joseph Perlmutter, her check
in the sum of $450, which check +was duly
cashed by the defendant Joseph Perlmutter.

3. That plaintiff was informed by Joseph
Perlmuter that said check had to be paid by
plaintiff to said Joseph Perlmutter as agent of
the corporation aforesaid, and that the same
was demanded of the plaintiff by the corporation
aforesaid.

4. That said Joseph Perlmutter did obtain
the aforesaid check in the sum of $450 from
plaintiff by fraud and misrepresentation, in
that he, the said Joseph Perlmutter, was not
authorized or instructed by the said corporation
to obtain the aforesaid check in the sum of $450
from plaintiff, and that he, said Joseph Perl-

"
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mutter, did personally receive and keep the
aforesaid sum of $450, obtaining same by the
fraud and misrepresentation aforesaid.

Plaintiff demands damages in the sum of
$20,000 against all of the defendants on the first
count.

Plaintiff demands damages in the sum of $450
against defendant Joseph Perlmutter on the
second count.

WILLIAM E. SEWELL,

Attorney of Plaintiff.

THIS AGREEMENT made the 25th day of 20

April, in the year of our Lord one thousand
nine hundred and twenty-three

BETWEEN, PERLMUTTER’S INC., a cor-
poration duly organized and existing under and
by virtue of the laws of the State of New Jer-
sey, party of the first part, and ADELINE
OVEREND of the City of Jersey City, County
of Hudson and State of New Jersey, party of
the second part,

WITNESSETH : That the said party of the
first part has ‘hereby let and rented to the said
party of the second part, and the said party of
the second part has hereby hired and taken
from the said party of the first part the front
part of the premises on the second floor, (about
600 sq. ft. in area) of the store and building
known as street Number 116 Monticello Avenue,
Jersey City, N. J. for the purpose of conducting
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a millinery shop, together with the right to
use the entrance to said premises for the in-
gress and egress of her customers and the stair-
way leading to the second floor thereof for the
term of three years, to commence on the

day of April, A. D. 1923, with the privilege of
a renewal of this lease for another two years.

It is specifically understood and agreed that
the party of the second part cannot assign or
sub-let this lease without the consent of the
party of the first part.

The rent for said premises for the first three
years shall be based upon the basis of ten per
cent of the gross income received from the con-
duct of said business and the rent for toe re-
newal shall be on the basis of fifteen per cent
of the gross business.

Tt being specifically understood that said rent
is to be deducted on the first of each and every
week beginning June 1st, 1923, from the pro-
ceeds of said business and it being further speci-
fically understood that the clearance of all sales
shall be made through the office of the party
of the first part and that the party of the first
part shall on the first of each and every week
and from time to time as requested render to
the said party of the second part statements
showing the condition of said business.

It is also further understood that the party
of the second part herein is not to be charged
anything for this service, and that the business
of the party of the second part is to be con-
ducted under the name of Perlmutter’s Inc.

The said party of the second part covenants
to pay to the said party of the first part the
said rent as heretofore specified.

9
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And it is also agreed that if the said
rent shall be due and unpaid or any false rec-
ord of any particular sale be made, or account
sale be made and not recorded or if default be
made in any of the covenants herein, that it
shall be lawful for the party of the first part
to re-enter said premises and to remove all
persons therefrom.

And at the expiration of the said term, or
the termination of the lease, the said party
of the second part will quit and surrendev the
premises hereby demised in as good a state
and condition as reasonable use and wear there-
of will permit, damages by the elements ex-
cepted.

The said party of the second part shall pay
all of its operating expenses such as employees,
advertising, boxes, paper, delivery, ete., per-
taining to said millinery business, the party of
the first part giving space, light and heat.

And the said party of the first part covenants
that the said party of the second part, on paying
the said rent and performing the covenants
aforesaid, shall and may peaceably and quitely
have, hold and enjoy the said demised premises
for the term aforesaid.

IN WITNESS WHEREOF, the said party of
the first part hath caused its corporate seal to
be hereto affixed and attested by its secretary,
and these presents to be signed by its Presi-
dent, and the said party of the second part has
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hereto set his hand and seal the day and year
first above written.

Signed, sealed and delivered
in the presence ot

Taomas H. BrowN
;\tt(‘St.
Secretary

(Seal)

PERLMUTTER’S INC,,

Ben
JAMES W. KIERMAN,
Asst. Treas.

ADELINE M. OVEREND.

State of New Jersey l .
County of Hudson Sm"

BE IT REMEMBERED that on this
day of April, in the year of our Lord one
thousand nine hundred and twenty-three, before
me the subsecriber, personally appeared
who being by me duly sworn on his
oath says that he is the
of Perlmutter’s Inec., the lessor mentioned in the
within Indenture of Lease and that
is the President of said cor-
poration: that deponent well knows the corporate
seal of said corporation; and the seal affixed to
said Indenture of Lease is such corporate seal

11
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and said Instrument was signed and delivered
by said "~ President as
and for his voluntary act and deed, and for the
voluntary act and deed of said corporation, in
the presence of deponent, who thereupon sub-
secribed his name therein as witness.

Sworn and subsecribed before
me at Jersey City, the date
aforesaid.




ACTION AT LAW.—ANSWER OF DEFENDANTS
JAMES M. KIERNAN AND JAMES W. KIERNAN.
HUDSON COUNTY CIRCUIT COURT

ApeLINE M. OVEREND,
Plaintiff,
V.
Jamrs M. Kigrvax, James W. KIERNAN
and JosEpa PERLMUTTER,

Defendants.

The defendants James M. Kiernan and James
W. Kiernan, both residing in the City of Jersey
County of Hudson and State of New Jersey,
answering the complaint of the Plaintiff say:

20

FIRST COUNT

They admit paragraph 1.

. They admwit paragraph 2.

. They admit paragraph 3.

. They admit paragraph 4.

They deny paragraph o.

. They deny paragraph 6.

. They have no knowledge or information
sufficient to form a belief as to the contents ot
paragraph 7.

8. They have mno knowledge or information
sufficient to form a belief as to whether the
plaintiff re-opened her department and continued
her businese as set forth in paragraph 8. They
deny that either of these answering defendants

40 4victed the plaintiff from possession of her said
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Action At Law—Answer of Defendants
James M. Kiernan and James W. Kiernan.

department or appropriated her stock and fix-
tures, as set forth in said paragraph.

9. They deny paragraph 9.
10. They deny paragraph 10.

11. They deny paragraph 11.

SECOND COUNT

As all the allegations in the paragraphs of
the Second Count refer to the defendant Joseph
Perlmutter, no answer is made thereto by these
defendants.

SEPARATE DEFENSE

1. These defendants say that any lease ex-
ecuted between the plaintiff and Perlmutter’s
Inc., a corporation, was terminated when said
corporation was adjudged a bankrupt in the
United States District Court for the District
of New Jersey, and not through any act of these
defendants.

9. That Plaintiff had full notice and knowl-
edge that Perlmutter’s Ine. had been declared
a bankrupt, and since said bankruptey has oc-
cupied said premises as the tenant of some
other person or corporation, than the said Perl-
mutter’s Inec.

FRANK J. HIGGINS,
Attorney for Defendants,
James M. Kiernan and James W. Kiernan.

Filed Clerk’s Office,
Hudson Co. N. J. May 15, 1925

JOHN J. McGOVERN,
Clerk.
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ACTION AT LAW.—ANSWER.

HUDSON COUNTY CIRCUIT COURT

ApELINE M. OVEREND,
Plaintift,
VS.

James M. Kiervan, James W. KIERNAN
and JosEpH PERLMUTTER,

Defendants.

The defendant, Joseph Perlrutter, residing
in the City of Jersey City, in the County of
Hudson and State of New Jersey, answering
the complaint of the plaintiff says that: |

1. He admits the allegations contained in
paragraph cne of the complaint.

2. He admits the allegations contained in
paragraph two of the complaint.

3. Defendant has not sufficient information
to form a belief as to the ailegations contained
in paragraph three of the complaint.

4. Since the allegations in this paragraph
contained refers entirely to the defendants
James M. Kiernan, no answer was made by
this defendant.

0. He denies each and every allegation con-
tained in paragraph five of the complaint.

6. He has no sufficient knowledge to form a
belief as to the allegations contained in para-
graph six of the complaint.

15
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7. He denies each and every allegation con-
tained in paragraph seven of the complaint.

8. He denies the allegations contained in par-
agraph eight of the complaint.

9. He denies the allegations contained in par-
agraph nine of the complaint.

10. He denies each and every allegation con-
tained in paragraph ten of the complaint.

11. He denies each and every allegation con-
tained in paragraph eleven of the complaint.

SECOND COUNT

1. This defendant in answer to paragraph one
of the second count repeats all the answers
given to the allegations in the first count con-
tained and makes said answers a part hereof.

2. Defendant denies that he received a check
from the plaintiff at his demand, but does ad-
mit that he received the check referred to in
accordance with the terms of an agreement
entered into between them.

3. This defendant denies the allegations con-
tained in paragraph three of the second count.

4. This defendant denies each and every alle-
oation ¢optained in paragraph fourth of the
second count of the complaint.
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SEPARATE DEFENSES

As and for a distinet and separate defense
the defendant, Joseph Perlmutter sets forth
the following :—

FIRST SEPARATE DEFENSE

Any Lease executed between the plaintiff
and. Perlmutter, Inc.,, a corporation, was term-
inated when the said corporation was adjudged
a bankrupt in the U. S. Distriect Court for the
Distriect of New Jersey; and not through any
act or acts of this defendant.

SECOND SEPARATE DEFENSE

The plaintiff had full notice and knowledge
that Perlmutter Inc. had been declared a bank-
rupt and that since said baunkruptey that Perl-
mutter Inc. had no right in said store under the
Lease hereinbefore referred to.

BARISON & KRIEGEL,
Attorneys for Defendant.

ACTION AT LAW.—REPLY TO ANSWER OF DE-
FENDANTS JAMES M. KIERMAN AND
JAMES W. KIERMAN.

HUDSON COUNTY CIRCUIT COURT

ADELINE M. OVEREND,

Plaintiff,
VS.

James M. Kiervax, James W. KIErRNaN
and JosEpH PERLMUTTER,

Defendants.

et

Plaintiff denies each and every allegation con-
tained in the Answer filed in behalf of defend-
ants James M. Kiernan and James W. Kiernan.

WILLIAM E. SEWELL,
Attorney of Plaintiff.

Let the within Reply be filed as within due time.

FRANK J. HIGGINS,
Attorney for Defendants, Kiernan.

Dated July 21, 1925.

Filed Clerk’s Office, Hudson Co.
N. s July 23, 1925,

JOHN J. McGoOVERN,
Clerk.




ACTION AT LAW.— REPLY TO ANSWER OF
DEFENDANT JOSEPH PERLMUTTER.

HUDSON COUNTY CIRCUIT COURT:

ApeLine M. OVEREND,

Plaintiff,
VS,

M. Kmrxaxy and James W. KIERNAN
and Josgpa PERLMUTTER,

Defendants.

JAMES

Plaintiff denies each and every allegation con-
tained in the Answer filed in behalf of defend-

ant Joseph Perlmutter.

20

WILLIAM E. SEWELL,

Attorney of Plaintiff.

Filed in Clerk’s Office, Hudson Co.
N. J. July 23, 1926

Joux J. McGoOVERN,

Clerk.
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CASE.

HUDSON COUNTY CIRCUIT COURT.

ApeLinge M. OVEREND,

VS.

James M. KIERNAN and JameEs W. KIERNAN
and Josgpa PERLMUTTER.

Before:
Hox. Hexry E. ACKERSON, JR. J,
and a Jury.

Jersey City, N. J

June 14, 1926.

APPEARANCES :
Woriam E. Sewern, Esq., for the Plaintiff;

Frank- J. Hiecins, Hsg,, for the Defendants,

Kiernans;

Morris Barison, Esaq., for the Defendant, Perl-

mutter.

A Jury was duly empanelled; being found
satisfactory, they were SWOTIL

Counsel opened to the Jury.

80
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Adeline M. Overend—For Plaintiff—Direct.
ADELINE M. OVEREND, sworn:
Direct Examination by Mr. Sewell:

Q. Miss Overend, where do you live? A. 2684
Boulevard, Jersey City.

Q. How long have you lived in Jersey City?
ACEAIS Tyl et

Q. How long have you known Mr. James M.
Kiernan? A. For many years; since I was a
small child. |

Q. How long have you known ‘his boy, James
W., the other defendant? A. Practically the same
time.

Q. How long have you known Mr. Joseph
Perlmutter? A. T met him about three months
before I went in the store.

Q. That would be the early part of 19237 A.
In February 1923.

Q. Where was Perlmutter’s Incorporated con-
ducting its shop? A. 116 Monticello Avenue,
Jersey City.

Q. Did you have any negotiations with Mr.
Perlmutter about starting a millinery depart-
ment there? A. Yes, sir.

Q. When did you first have your negotiations
in connection with that? A. In March 1923.

Q. How did you come about to enter into ne-
gotiations? A. Mr. Perlmutter was introduced to
me by a mutual friend of his and mine and about
two weeks after the introduetion, Mr. Perlmutter
made a proposition to me.

Q. Where did he come, to yvour house? A. To
my home.

Q. What proposition did he make to you? A.

40 He said he had something good for me, knowing

21
Adeline M. Overend—For Plaintiff—Direct.

that I was in the millinery line. He said, it
would be a good move for me to have the upper
part of his shop on Monticello Avenue, about 600
square feet, to be used as a millinery shop,
and I asked what the proposition really was, and
he said that I could have a lease for a long
period of time of it, and that with the Perlmut-
ter name and the reputation of his shop, sellingz
high grade goods, that my merchandise would go
good in conjunction with his.

Q. How many times did you see him after that
up until the 25 of April 19237 A. I would figure
half a dozen times.

Q. Did you call on him, or did he call on you’
A. He called on me.

Q. At your home? A. Yes, sir.

Q. Prior to that time, had you ever been to the
shop to see him? A. Right before I went in and
took it, T went to see it.

Q. To see what you were taking? A. Yes,
after he had made the proposition.

Q. I show you a paper and ask you if that is
vour signature? (Handing witness) A. Yes, that
18 mine.

Q. Whose signature appears above? A. Young
Mr. Kiernan, James W. Kiernan.

Q. What does this represent?

Mr. Barison: I object to that.

Q. This is the lease that was entered into on
the 25th of April 1923? A. Yes, sir

Mr. Sewell: I offer it in evidence.
Accepted and Marked as Plaintiff’s Kx-
hibit P-1 of this date.

30
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Q. Who was present there that day represent-
ing Perlmutters Incorporation, besides Mr. Perl-
mutter? A. Mr. James W. Kiernan.

Q. That is the son? A. Yes; having power of
attorney for his father.

Mr. Higgins: I object to that, and move
to strike it out.
The Court: Sustained.

). What conversation did you have with Perl-
mutter and with young Mr. Kiernan just prior
to the signing of this lease?

Mr. Barison: I object to that as imma-
terial. The lease speaks for itself. Any
conversation had prior to the signing of
the lease has no bearing.

The Court: This is a case of fraud,
objection overruled.

Q. Go ahead? A. Why, Mr. Kiernan, Mr.
James W. Kiernan, with myself, read the lease
together. He had one copy and I had the other,
and in parts we conferred with the advice ol
counsel, on different parts of the lease, and after
I had finished reading, my lawyer asked him if
that was O. K. to him, and he said ‘“All right to

P

me Then I asked Mr. James Kiernan, if the
place was financially all right and if it was safe
for me to go in. He said ‘“Absolutely; the cor-
poration has a fourteen or twelve years lease’’,—
something to that effect, for a long period of
vears, ‘“We have absolutely the best confidence
in Mr. Perlmutter and anything he says goes’’.
Q. Just repeat to us again what he said about

23
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the long term lease of the corporation? A. He
said, ‘It is absolutely financially all right for you
to go in.””. I said, ““You can understand my feel-
ings about this matter. I want to feel I am Eoh e
He said ¢“Perfectly”’, he said, ‘“As we have, the
Corporation has, a 14 or 12 year lease’>—I don’t
know which it was, but it was for a long period of
years,— ‘to go on our lease, and you are per-
fectly all right in going upstairs’, and even
added that his father, knowing me for many
years, that he would be ever so pleased to have
me there, and that ‘“we have absolute confidence
and implicit faith in what Mr. Perlmutter said.”’

Q). You knew Mr. Kiernan for a long while!
A Yes, sit.

Q. Did you rely on the statements of Mr.
Kiernan? A. Absolutely.

Q. Did you know anything to the contrary? A.
Nothing.

Q. You took as true what they gave you? A.
Absolutely.

The Court: As I understand, Mr. Perl-
mutter had nothing to do with that?

The Witness: He just stood by; he just
witnessed it.

Q. Did vou ever have any conversation with
Perlmutter prior to that date, regarding the
lease? A. Not so much about the lease, but on
the conditions of being upstairs and he spoke
about the period of the lease, that is, none of the
lease conditions.

(). What did he say? A. He said the lease had
been sent over there, he was reading it over and
he said that Mr. Kiernan, Mr. James W. Kiernan,
1s to take care of it.




P
Adeline M. Overend—For Plaintiff—Direct.

(. That was junior? A. Yes, sir.

Q. Did Perimutter ever say anything about a
lourteen year lease? A. Yes, many times he said
the corporation has a fourteen years lease, and
“Mr. Kiernan and I are partners’’.

Q. Now, did young Kiernan say anything to
you the day that he was signing this lease about
any partnership arrangements? A. The conver-
sation would lead me to believe that they were.

Q. You cannot testify to what you were led to
believe. You can only testify to what was said.
A. He said the corporation has it.

Q. On the 25th of April, what did you do? A.
I started to prepare the shop, fixing it up; it took
me about three weeks, buying merchandise, fix-
tures, furniture and draperies etcetera.

Q. You testified to certain facts in Judge Hig-
gins office about three weeks ago? A. Yes, sir.

Q. You testified about a certain amount of
money you spent? A. About $600. Oh, in the
whole thing?

Q. Yes? A. About $2500.

(. What is the correct amount that you spent
there, that is putting up your fixtures and VOur
draperies? A. And furniture?

Q. Things incidental to that? A. About six to
$700. for them.

Q. How much did you spend for stock? A.
$1000. Between $1000. and $1100.

Q. That would be somewheres around $1760.
altogether? A. Yes.

Mr. Higging: $1,600. or $1,700.

Q. How long were you in the store uninter-
rupted? A. Six weeks to the day.

Adeline M. Overend-—For Plaintiff—Direct.

(). In the meantime Mr. Kiernan senior came
home? A. Mr. Kiernan came home about two
days after I opened the shop on May 9th.

The Court: Which one is that?
Mr. Sewell: Mr. Kiernan senior.

Q. About May 9th? A. About May 11th or
12th.

Q. Did you see Mr. Kiernan? A. Mr. Kiernan
visited me.

Q. How frequently did he come into the store?
A. I saw Mr. Kiernan while I was there every
Saturday night, and two or three, maybe four
mornings a week.

Q. He kept in touch with the business:? A. All
the time.

Q. Did he ever have any discussien with you
about your occupancy, or about the lea<e, or any-
thing about the concern? A. He visited me in the
shop about two or three days aftter I opened,
around May 12th or 13th.

Q. What conversation did you have with him?
A. He said he was glad to see me there, rather
surprised I should be, that it should be rae, but
he was glad it was. He thought T could nake
money there, because he liked the way I had it
fixed; told me to be cautious about employing
help, and gave me advice, ag I thought ¢ood busi-
ness adviee.

Q. Did you discuss the lease a* all with him?
A. No; I asked him if he was surprised about me
being there. He said, ‘“Yes, but satisfied’’.

Q. He said he was satisfied? A. Yes, sir.

Q. Did you have any further conversation with
Mr. Kiernan, up until when you were put out
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of the place? A. Two or three times downstairs.
Just asked me if T was moving downstairs, if
business was going good; just discussed business
matters casually.

Q. Well, in six weeks, what happered? A.
Around June 17th or 16th, Mr, Perimutter came
upstairs to me and told me that he didn’t want me
to get nervous or upset, but something was going
to happen. He said Mr. Kiernan has ecome home
and he just doesn’t like the responsibility of the
business any longer, and he is going to pull out.
I said *“What is going to happen; are you going
to run it alone?’”’ He said, “‘I think so’’. He
said, ““In a few days, we are going to liquidate.
He is going to slip out and I am going to con-
tinue, but don’t you get excited, because you are
perfectly all right.”” T didn’t get the under-
standing or idea of bankruptey. 1 didn’t know
what it was all about. T didn’t really think of
anything like that going to happen.

Q. He didn’t mention bankruptey? A. He said
““liquidation’”; never bhankruptey.

Q. Did he speak about the lease at that time?
A, Mr, Perlmutter?

Q. Yes? A. No,he didn’t discuss it; he simpiy
said I was all right.

Q. You were safe? A. Perlmutter said.

Q. What happened after the conversation with
him? A. That Tuesday. That was Monday, I
think that was June 16th or 17th. The Very
next day, I got kind of nervous about the thing
and I called Mr. Kiernan up at his factory in
the morning.

The Court: Which Mr. Kiernan?
The Witness: Mr. James, senior. Ie
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answered and I told him I heard something
was coming up and I was very nervous
about it, I could not understand it, ‘“will
you explain to me how I fit in’’. He said,
““Don’t be excited. I will be up to the
store, a meeting at 10:30,”” which he did.

Q. What did he say? A. He went downstairs.
““I have no time to see you now’’.

Q. Who said that? A. Mr. Kiernan. Then
Mr. Perlmutter sent me up a note about 15 min-
utes later, ‘“Mr. Kiernan will see you now, I
think”’. I came downstairs and Mr. Kiernan told
me that I had no reason to become excited, that
1t was perfectly all right. He said, ¢“Why all the
excitement?”’. T said, ‘T am nervous. You real-
ize the amount of money I spent on this proposi-
tion. T have only been here six weeks”’. T said,
“Don‘t tell me that T am going to have Receiver’s
signs all over the windows”’. He said, ¢“Nothing
like that is going to happen’’. He said, I have
accummulated money. 1 enjoy it. 1 take trips a
couple of times a year, and of course my vocation
isn’t here when I am home. I have my own de-
tails to take care of in my own business, so I am
going to slip out of here and Joe Perlmutter is
going to take it over for himself’’.

Q. Who said this? A. Mr. Kiernan. And,
““You have no reason to worry. This won’t affect
your lease in any way, because you will be all
right”.  He said, “‘You may be closed for a day
or half a day probably’’.

(Q. Then what happened after that? A. This
was on Wednesday morning, the day that the
place went into bankruptey, or whatever happened
in the afternoon. That was about 10:30 or 11
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o’clock in the morning. Ten minutes to six in the
evening, when I was going out, about six o’clock,
Mr. Weitz was downstairs, standing at the desk.
He said, ‘‘Probably you could help me out’’? ‘I
won’t take only a minute’”. Mr. Perlmutter was
gone now, or there was one of the salesladies, the
head one. T said, ““What is the matter; what is
the trouble?”’

Mj'. Higgins: I object to that.
Mr. Sewell: You can’t testify to that.

(. How long did you remain in the premises
atter that? A. I didn’t remain in. I went home
that night and didn’t come back for seven weeks.

Q- Why didn’t you go back? A. It was
closed.

(. Could you get back? A. I went in a couple
of times and the Receiver was still there.

Q. Could you go in there and do business? A.

‘No.

Q. During the seven weeks you just referred
to, did you have any talk with Mr. Kiernan
senior? A. Yes; Mr. Kieinan called at my house
various times about getting a Court order to open
up the shop for my other business.

Q. What conversation did you have with Mr.
Kiernan during the seven weeks? A. Called me
mmvariably about getting a Court order, and the
Court order was withdrawn. T thought T would
get in there at any time I wanted. In fact, he
made an appointment with, but T think he went to
the shore. I had to go in for Mr. Weitz for some
orders. |

Q. Who went to the shore? A. Mr. Kiernan
went to his summer home.

29
Adeline M. Overend—For Plamtiff—Dairect.

Q. How many times did you talk to Mr.
Kiernan during that seven weeks? A. Why, I
would say eight or ten times, that i1s telephone
conversations. I didn’t wvisit Mr. Kiernan, but
he called me.

Q. What were the general nature of his talks?

Mr. Higgins: 1 object.
The Court: Not the general nature.

Q. Take the last telephone call? A. He was
always apologizing for not taking my business,
that he had not lived up to his agreement, that
I was—

Mr. Higgins: I object and move to
strike the answer out.

The Court: Strike it out.

The Witness: He was negotiating with
one of the ladies to go downstairs and
open up. In faect he said, “I should get
dressed; she would be at my home di-
rectly. And where I should meet Mr.
Kiernan.”’

Q. Did he keep the appointment? A. I got
a telephone call it was off,

Q. Who called you up to tell you? A. That
lady, Mrs. Press, who had been formerly and
they had her the last to go, T believe.

Q. What other conversation did wvou have
with Mr. Kiernan about opening up the store,
about your lease or anything incidental to the
business? A. That Joe Perlmutter was having
some trouble over stock. They had to wait for
the Courts, he said, T think, that is the delay in
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opening up, he said, ““in opening you up, but
you will be perfectly all right’’,

Q. Then, when did you finally go back ?
A. August 14th, I went there.

Q. 19237 A, Yeg, sir:

Q. Who was there then? A. Mr. Perlmutter

and Miss Turley, and a couple of new girls
downstairs.

Q. While you were in the store during the
six weeks, Miss Overend, did you live up to
your arrangements as far as paying the ten
per cent as rent? A. I paid $4.50 first.

Q. Your cash went where? A. He handled
that. He deducted his ten per cent before I
got my weekly check. I have statements.

Q. You have the statements? A. In my files
there. ]

Q. Where are these statements? A. Also a
day book.

Mr. Sewell: Unless counsel will agree.

Mr. Barison: I am not in a position
to agree to anything.

The Witness: Here you are; here are
some of them.

30
Q. Explain to us what that is? A. That fis

a weekly statement. This is a statement for
the first three days. I opened on May 9th, to
May 12th. $200.—

Mr. Higgins: Just a minute. Before
you tell us that; what is it?

The Witness: A statement.

Mr. Higging: Who made it out?

The Witness: Mr. Perlmutter’s book-
keeper.
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Mr. Sewell: That is Perlmutters, Inec.

The Court: There isn’t any question
that she got her money.

Mr. Sewell: No.

Q. I show you a check dated April 28th.
1923, and ask you what is that check? A. That
1s for $450. made out on April 28th, that 1 was
supposed to give the Corporation for the rights
of the place, before I went into it.

Q. Who was that check made pavable to?
A. Mr. Perlmutter made it out to himgelf. i
was to pay it to the Corporation.

Q. Is that Mr. Perlmutter’s writing on the
check? A. Yes, sir.

Mr. Sewell: I offer the check in evi-
dence.

Accepted and marked as Plaintiff’s Kx-
hibit P-2 of this date.

Q. Was that check for $450. subsequently
paid throughk the Bank? A. Yes, sir.

Q. And cieared through the Bank? A. Yes,
Sir.

Q. T show you a check dated June 19th, 1923
A. That was in payment of a dress, $53, on the
day that the store was closed. Mr. Perlmutter
said, “I have a c.0.d. for you for $53.”7 He
said, ‘“‘bring the check back with you and make
it out to me because I handle the money for
the Corporation’”.

Q. Was that check cleared and paid? A.
Yes, sir.

Mr. Sewell: I offer that in evidence.
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Accepted and marked as Plaintiff’s Ex-

hibit P-3 of this date.

Q. What was your money loss in stock, Miss
Overend?

10 _ : :

Mr. Barison: I object to that; T don’t

think that is the proper way to prove it.

Q. What was your money loss in stock, the
value of the stock when you were evicted from
the premjises at the end of the six weeks?

Mr. Barison: I object to that too.

The Court: What is the purpose of
that. What her stock was worth?

Mr. Sewell: Yes, what was it worth.

Mr. Barison: I object. If she has
books, they ought to be produced.

The Witness: I have.

Q. What have you got there?

Mr. Barison: You are speaking of the
time in 19247

Mr. Sewell: T am speaking of the so-
called bankruptey.

Mr. Barison: But didn’t you say when
she was evicted; when she was closed?

The Witness: When I started I had
about $1,100. worth of merchandise. That
1s at the opening. Of course I did busi-
ness for six weeks. I kept putting more
money in. I took in $900. in six weeks.

Q. $900. during that six weeks? A. Yes, sir.
40 Q. Can you tell us how much stock you had
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bought in addition to the $1,160. during that
six weeks? A. Yes, I did.

Q. How much more stock did you buy? A. I
think easily $300. worth more.

Q. What profit were you making on what
you sold when you say you took in $900. That
doesn’t mean that you paid out $900. worth of
stock-cost to you? What did that stock cost
vou?! A. You mean what the new stock of the
additional stock?

Q. The stock that you disposed of? A. $1100.

Q. Now, the stock that you disposed of that
vou got $900, for?

The Court: He wants to know the profit
on the $900?

The Witness: 1 figured in the first six
weeks about $75. week profit, as accur-
ately as I could figure.

Q. Then, when yon went baek in the Corpora-
tion?

The Court: The first six weeks.

Q. When youn went back at the end of the seven
weeks that the store was closed, was the stock
there? A. What was left of it.

Q. Had any disappeared? A. No.

Q. Then yon started business again? A. Yes
SiL; |

Q. How long did you stay in the second time?
A. From August 14th until February 4th 1924,

Q. When you went back in that business the
second time, did you have any conversation with
Mr, Kiernan before vou went back in? A. i

4 ()
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had a conversation in August with Mr. Kiernan.

Q. Tell us what that conversation was? A. He
told me that Mr. Perlmutter was taking the shop
over and was going to run it. I was going to
be open in a few days. I think that was the 7th
or 8th of August.

Q. Did he give you any advice as to what you
were to do? A. He said he thought I would be
all right.

Q. To go in? A. Yes, that I could continue
on as before.

Q. During the months that you were in there,
August to February, what happened? A. I went
in and Mr. Perlmutter created a gigantic sale,
to sell out the stock he had bought in. He advised
that if I had some merchandise upstairs, as it
had been lying there seven weeks and the season
was about over, and I was compelled to sell hats
that had cost me from $12.50 to $20. for $10.,
at a sacrifice, which I did, to convert them into
money, that I could do very well. I continued
to replenish from week to week. I kept all my
statements, just the same, with the usual ten
percent deducted and I continued.

Q. You mean that the ten percent went now

gp to Perlmutter Shop? A. That is the sales slips

and every other way Perlmutter’s Inc. as they
were before.

Q. Have you kept some of these sales slips?
A. Yes, these are all on the new, on the same
stationery.

Q. And these all took place after you went
back the second time? A. Yes, sir.

Mr. Sewell: Any objection to offering
these slips in bulk.

L) Y
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Mr. Higgins: She has already testified
it was a new arrangement.

Accepted and marked bundle of slips as
one Kxhibit, P-4 of this date.

Q. What happened after you got in, and con-
tinued to have these slips with Perlmutter Ine.
on? A. Things didn’t go on as they had. That
is, I didn’t do the business as good as I had.
T didn’t have as much dealings with Mr. Perl-
mutter. We corroborated on sales and ad-
vertising. 1 paid my advertising, as I had be-
fore.

Q. What happened around Thanksgiving? A.
Why, after Thanksgiving, he made things rather
unpleasant for me, by taking my stock out of
the window and leaving only a couple of hats.
I had six or eight or ten hats in the window
and he reduced it, and when I asked him why he
said he didn’t care to have the window full up
with hats, that was all he was going to allow,
and I 1ignored it.

Q. Then what happened? A. He continued,
made it unpleasant for me on other things which
were in my lease. It said my things should be
delivered there. He said I would have to take
them myself, which T did.

Q. What happened then, did you get out? A.
Mr. Perlmutter sent me a notice on December
23rd or 24th, right before Christmas, telling me
that he wanted the premises, to vacate within
eight days.

Q. Then what happened? A. And I consulted
a lawyer on it.

Q. Did you get out? A. No; he advised me not
to.
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(. Continue with the story right along? A.
I continued on. Then Mr. Perlmutter took
all the hats out of the window, gave me no
show place at all. T continued with the business
but wiith different customers. [ had very little
business for the six weeks prior {o my evietion.

Q. Then what happened finally, when you were
evicte6? A. Why, Mr. Perlmutter did not come
upstairs. I went home on Satarday and 1 had
taken an inventory of my things and when I
went back on Monday morning and got upstairs,
I found my place literally torn apart.

The Court: When was {hat?

The Witness: On Rebruary 3vd 1924,
It was the first morning; everyching was
out of the department. Silk linings that
were draped in the show cases and drap-
eries and shower draped and different
fixtures, draperies and hangings, were all
lying around. Merchandise had Deen
taken out of the drawers and apparently
was in the boxes, I suppose they were, in
the back of the shop, and the furniture
was all thrown back there.

Q. Did you sjeack to Mr. Perlmutter about it?
A.I went out and called my lawyer first, and e
told be to go right to the office.

Q. Did you speak to Mr. Perlmutter about it
afterwards? A. No, T didn’t go to Perlmutter
at all. He ignored me. I went back next day
upon the advice of counsel. I put my things
with someone back in my department and when
I had completed it, Mr. Perlmutter came up the
rear way of the shop and took me by the
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shoulder; told me to get out, or he was going to
throw me out, that I had no right in there at all.

The Court: When was this?
The Witness: On February 4th.

Q. 19247 A. Yes, sir. And he took all of the
furniture and fixtures that I had replaced and
carried them back into the department, threw
it back where he had it when I arrived that
morning. I accused him of having done that.
He said he didn’t do it. I said ‘““You did that
over Sunday.”’

Q. What was the value of your stock? A.
$1200.

Q. What was the value of your fixtures? A.
My fixtures, around $1000, probably, or $950.
and the furniture about $250.

The Court: What stock?

The Witness: Altogether $1200. Fix-
tures, stock and all, that is at the cost
price, not selling.

Q. Did you ever go hack and open up the store
after that? A. I went back a few times and
received the same treatment, to get out on five
minutes notice, and I was afraid to stay there.

Q. Did you ever open your store there again?
A. Never.

Q. Why not? A. Because I could not get in.

Q. What had been your average weekly profit
from your business during the first seven weeks,
or six weeks that you had been in under the
original plan? A. That is profits?

Q. Yes?. A. About $75.
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Q. What were your profits, the average profits,
after you went back the second time? A.
Around $60. up until the six weeks prior to the
eviction.

Q. Up until the six weeks before the eviction?
A. Yes, sir.

Q. Have you been employed since? A. Never.

Q. Since February 19247 A. 1 haven’t earned
a dollar.

Q. Why not?

Mr. Barison: If your Honor please, 1
object.

The Court: She may state what her
circumstances were.

Q. What were your circumstances after you
were put out of this business? A. I was
physically unfit.

Q. What about financially? A. Why, 1 didn’t
have anything. I had no money at all.

Q. Have you had the money since then to go
back into business? A. No, I have not.

Mr. Higgins: I object to that as imma-
terial.

The Court: Yes. The question 1is, was
she damaged by this fraud.

Mr. Sewell: Mr. Ruskin has been gooil
enough to offer his lease in evidence.

Accepted and marked as Plaintiff’s Kx-
hibit P-5 of this date.

(Witness temporarily excused)

SAMUEL RUSKIN sworn:

Direct Examination By Mr. Sewell:

Q. You are the Samuel Ruskin mentioned in
this lease? A. I am.
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Q. There is a James K. Kiernan mentioned in
this lease, does that indicate one of the defend-
ants, James M. Kiernan; that is Mr. Kiernan
senior, is that, the man that is named in this
lease? A. Yes, it 1s.

Mr. Higgins: We have admitted that.

Q. You were, on June 7th 1918 the owner of
these premises known as 116 Monticello Avenue’?
A. Yes, sir.

Q. Is this lease still in operation today? A. It
is.

Q. That is, has Mr. Kiernan still got posses-
sion of these premises today, under this lease?
A. He has.

The Court: What is the date on it?
Mr. Sewell. June T7th, 1918.

The Court: How long a term?

The Witness. Ten years.

Q. The rental is $1800. a year? A. Right.
Cross 'Examination By Mr. Higgwms:

Q. You remember when Perlmutter Inc. went
into bankruptey? A. I do, yes sir.

Q). You remember that the claim was made
that Mr, Kiernan had got this lease for the ben-
cfit of Perlmutter Ine. although it was made in

his own name; you remember that at the hear-
ing?

Mr. Sewell: Just a moment; who made
the claim? That is not binding upon this
plaintiff.
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The Court: It would not be under the
circumstances as far as you have gone.

Q. I ask you if you remember any claim made
by the Receiver in the bankruptey proceedings
that this lease, although made out to Kiernan,
was really made out for the benefit of Perlmut-
ters Ine.?

m & E =0
T'he Court: It would make no difference
whether he would make the e¢laim or not.

Q. Do you recall there was a claim made at
the time. A. Not by the Receiver.

Q. By somebody? A. By an attorney, but they
could not prove it. An attorney by the name of
Millberg. He tried to show it, but he could not
show it.

Q. I only knew there was such a claim? A. You
asked if the Receiver made that claim and T
said no, an attorney did.

Q. There was a claim made? A. By Mr. Mill-
berg. .

Q. And these goods in the place were put up
for sale by the Receiver? A. I don’t know any-
thing about that.

Q. Including the lease? A. Not including the
lease.

Q. Did you not bid on it? A. No, I didn’t.

Q. Didn’t you bid on the goods? A. No, sir.

Q. Didn’t you bid on the fixtures? A. No, sir.

Q. You didn’t bid on the lease either? A. No,
the lease was not put up for sale.

Q. Did you make a hid? A. The lease was not
put up for any bids at all.
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Q. Did you make any bids there at all for any-
thing? A. For nothing.

Q. You never made a bid? A. I wasn’t present
at the sale.

Q. Was anybody there representing your A.
Nobody had any interest in it.

Q. You were the owner of the building? A.
Yes, sir.

Q. You won’t say now, under oath, that you
were not bidding on the lease? A. 1 do, I say
under oath that I did not. Mr. Kiernan is on
this lease and Mr. Kiernan was responsible for
it; therefore it didn’t make any difference to me
how many times Perlmutters went into bank-
ruptey.

Q. You were there the day some claim was
made by some lawyer? A. In the Court?

Q. You were there? A. I was subpoenaed by
Mr. Millberg.

Q. Before the Bankruptey Court? A. Right.

Q. Was that the only time you were before the
Bankruptey Court? A. That is the only time.

Re-direct Examination by Mr. Sewell :

Q. At that time the lease was not put up for
sale? A. No sir; nothing was put up for sale.

Re-cross Examination by Mr. Higgins :

Q. You don’t know anything about the sale
part of 1t? A. No, I don’t know anything about
the sale.
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ADELINE M. OVEREND recalled :
Cross Examination by Mr. Barison -

Q. When was the lease first entered into be-
tween you and Perlmutter Incorporated? A.
April 25th 1923.

Q. April 1923¢7 A. Yes, sir.

Q. Pursuant to that lease, you entered into
possession, didn’t you? A. Yes, sir.

Q. And how long after was it that Perlmutter
Incorporated had some difficulties? A. Six
weeks,.

Q. Six weeks after you went in there? A, Yes,
sir.

Q. And they went through bankruptey, didn’t
they? A. Yes, sir.

Q. How long were you out? A. Seven weeks.

Q. You were out seven weeks? A. Yes sir.

Q. And then, who did you talk to coneerning
going into the place again? A. Mr. Perlmutter
and I had the arangement with Mr. Kiernan the
day the place closed that I was to; it was to be
taken over and I was to continue, not knowing'
that T would have to be closed seven weeks

‘though.

Q. Who did you have that arangement with?
A. Mr. Kiernan.

The Court: Senior?
The Witness: Mr. Kiernan, senior, the
morning of the day that the shop closed.

Q. Was that the day that Mr. Kiernan told
you he was going to get out? A. Yes, sir.
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Q. And although he told you that hg was
going to get out, you knew he was going to
get out, you continued to make arrangements
with him about the future; is that right? A.
Yes; he arranged it. He made arrangements
with me.

Q. You knew he was getting out? A. Yes,
SIT.

Q. He told you he was getting out? A. Yes,
Sir.

Q. You knew he would not have anything
further to do with that business? A. The busi-
ness, something to do—

Q. Still you made arrangements with him
for the future; is that right? A. He and Mr.
Perlmutter both.

Q. We are talking about Mr. Kiernan now.
You didn’t mention Mr. Perlmutter. What
talk did you have with Mr. Perlmutter after
the bankruptey? A. Many talks with him after
the bankruptey.

Q. About getting back into the store? A.
Right from the beginning, from the night that
it closed, I had telephone conversations. He
wasn’t there when it closed. He called me on
the phone later.

Q. Who did? A. Mr. Perlmutter; and told me
that he had made arrangements with Mr. Hig-
gins to get me back into the shop. 1 asked how
he did that, that he was out of town when it
closed, and he said he got Mr. Higgins at his
home.

Q. You were ont seven weeks? A. Seven
weeks, yes, sir.

Q. You knew at the time when Perlmutter
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Ine., went into bankruptey; you knew that you
had no further rights in the lease, didn’t you?
A. No, I didn’t.

Q. Didn’t you know that your rights term-
inated when anybody else took it over? A. No,
I didn’t really look at it from that view.

Q. You knew that even the name was lost,
and they had to start business under a new
name; you knew that? A. I didn’t know that
only we were going on month after month. I
think they changed the name on the window.
I never saw the record of the change. I heard
about 1it.

Q. Did you know that any changes at all
were going to take place? A. Yes; Mr. Perl-
mutter told me he was going to run it alone.

Q. How did you pay rent after you went
back? A. Just the same as I had started.

Q. Nothing was said about making a new
lease? A. No changes, none whatsoever. That
was the arrangement the day it was closed up;
by Mr.. Kiernan that I was to continue under
the same terms and conditions.

Q. In other words, the arrangements you had
for the new party were made with Mr. Kiernan
you were to stay there, you were to reopen
under the same conditions? A. Under the same
terms and conditions.

Q. You made that arrangement with Mr.
Kiernan? A. And Mr. Perlmutter too, in the
office; both agreed upon it.

Q. How much were you making a week? A.
You mean profit?

Q. Yes, the first six weeks? A. About $75.
profit.
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Q. How much was the average profit on the
hats that you sold? A. Well, it differs; some-
times 50, sometimes hats 100; some 33 1/3;
some not any.

Q. What would your sale have to be on an
average for yvou to earn $75. a week? A. Well,
about $150. to $175. a week. If I took that in
in the week.

Q. Including the ten per cent to Mr. Perl-
mutter? A. Yes, . sir.

Q. This check that you showed us, fifty some
dollars; what was that for? A. That was for
a dress that my mother had purchased from Mr.
Perlmutter.

Q. You want to say that you purchased it?
A. T handed the check to Mr. Perlmutter on the
day the store was closed, still thinking he con-
trolled the money. That should have been paid
to the Corporation.

Mr. Barison: I move that that be
stricken out.
The Court: Yes; strike 1t out.

Q. Do you know what that check was for?
A. This one was for the rights of the place.

Q. When was that check given to Mr. Perl-
mutter? A. On April 28th.

Q. At the signing of the lease? A. No, a few
days after.

Q. For what rights did you give that check?
A. T asked him what rights.

Q. I am asking you what rights? A. T don’t
know.
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Q. You are over twenty-one? A. I hope so.

Q. You ‘have been in business how long? A.
In business? That was my first venture.

Q. The first time? A. Yes, sir.

Q. Had you been working prior to that? A.
Yes, sir.

Q. A few days after Mr. Perlmutter asked
you for $450. for his right? A. Mr. Perlmutter
had asked that in the store, at the start of the
proposition. He said the Corporation demanded
it for the rights. I asked him what rights, and
he said the reputation and having 4000 custom-
ers to trade with. '

Q. Isn’t it a fact that the check was given
by you to Mr. Perlmutter to pay him for cir-
cularizing, he claiming all these people, that
he had some 4000 customers? A. Indeed not.

Q. Were they circularized about your open-
ing? A. He gave me g3 mailing list, yves; I as-
sisted in the addressing of them.

Q. Did he pay for any of the postage? A.
No, indeed; T have the bills.

Q. What is that? ‘A. No, I have my bills for
all my announcements and everything.

Q. Now, about the time that you say you
were put out, when was that? A. February 3rd,
1924

Q. He told you to get out when? A. In De-
cember.

Q. Told you to get out? A. Last December
gave me eight days notice, written on a small
piece of paper.

Q. He told you to get out in eight days? A.
Yes, sir.

Q. Finally he put you out, when? A. Febru-
ary 3rd.
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Q. You didn’t know anything about business
when you entered this proposition, did you?
A. I didn’t know anything about business?

Q. Yes. A. Well, I think I did. .

Q. Well, I asked you that a moment ago; did
yoﬁ or didr’t you? ' A. T did.

Q. When vou gave this $450. it wasn’t money
on the lease; it wasn’t mentioned in the lease?
A. I called up people before I gave the $450.
and asked if they ever heard of it before and
they said, yes, they had in certain departments,
when you were running a department. Friends
of mine who were in the millinery line, they said
they had heard of it.

Q. And when the first lease was made, the
lease mentioned in these papers, you say both
Mr. Kiernan and Mr. Perlmutter told you that
the Corporation had a long term lease? A. Yes,
SIT.

Q. Are you sure they said the Corporation
had a long term lease? A. Yes, sir.

Q. When did you first find out vou were deal-
ing with a corporation? A. When I first found
out? Why, from the start Mr. Perlmutter spoke
of the corporation.

The Court: Counsel just asked you
about Mr. Kiernan; which Mr. Kiernan,
junior?

The Witness: Mr. Kiernan junior, ves
S1T.

Q. Kvery time they spoke to you they made
that very clear to wyou, didn’t they, that the
Corporation had the lease? A. Absolutely.
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Q. And not them individually? A. Yes, sir
the Corporation had the lease.

Q. They always made sure you knew that
thing? A. Yes, sir.

Q. So that Mr., Perlmutter never spoke to you
without saying that the Corporation did give
you the lease? A. Yes, sir.

Q. Mr. Kiernan, junior, never spoke to you
except when he said the Corporation will give
you the lease? A. Yes, and the length of time,
a long term period.

Q. He always made it very clear that it was
the Corporation giving you the lease? A. Yes,
sir, always.

Q. He always made it clear that the Corpo-
ration had a lease from the owner of the build-
ing? A. Yes, absolutely.

Q. You are sure about that? A. Yes, sure
of that.

The Court: I would like to ask you;
you say just before you went back in
August 1923, you had a talk with Mr.
Kiernan senior about going back?

The Witness: Yes, sir.

The Court: Was Mr. Perlmutter there
at the time?

The Witness: No, it was a telephone
conversation.

The Court: With Mr. Kiernan?

The Witness: Mr. Kiernan called me
up I think from his office. I think he was
at the office at the time.

The Court: Won’t you just tell us
what he said?
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The Witness: He said the store was
ooing to be opened in a short time, that
he was trying then, I think, to locate Mr.
Perlmutter; that he had been out of town
for a few days. He said, ‘‘I have an
appointment made at the Elks Club for
lunch, and I will know the correct time
when the store is to be opened, in a few
days, a week, or three or four days’.
Something to that effect. ‘“You will be
all right. everything is going on just the
same’’. And in reference to my getting a
hat or something out of the shop, that I
had to see the Receiver about it.

The Court: At that timg, or prior
thereto, had he told vou that Mr. Perl-
mutter was going to continue alone’

The Witness: Yes, sir.

The Court: And that he was out of it?

The Witness: Yes; he said he had not
the f{ime to give to it, and that Joe
Perlmutter was going to run it alone.

Q. Now, Miss Overend, that was February
19257 A. Twenty four.

Q. Up until the time that yon went into Perl-
mutter, Inc. you had always been in business.
is that right? A. Yes, always.

Q. You mnever had amny difficulty prior to
April 1923— A. No.

Q. (Continuing) In getting a position or do-
ing something for a livelihood? A. Never.

Q. It was only after you left Perlmutter
Shops that it was impossible for you to get
anything to do? A. Yes, sir.
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Q. Is thaifricht? A Yes, Sir,

Q. Miss Overend, you want to tell this Court
and Jury— A. The truth.

Q. Just wait until I finish my question. Up
until April 1923, you never had any difficulty
whatever in making a livelihood?

Mr. Sewell: I object to what she wants
to teli the Court and Jury.

Mr. Barison: I withdraw the question
1 that form.

Q. Prior to April 1923, vou never had any
trouble in getting a position? A. Didn’t seem
to.

Q. You never had any difficulty about making
a livelihood in the hat business, in the millinery
trade? A. No.

Q. Since February 1924, you haven’t been
able to earn even a penny? A. 1 haven’t up
until two months ago and since that time I
have, since the first of April of this year.

Q. You haven’t earned a penny until when’?
A. The first of April this year.

Q. Do you remember, on the stand, in answer
to a question by Mr. Sewell, not half an hour
ago, you said that you hadn’t earned a penny
until this moment? A. I beg pardon. I have
since the first of April. I believe I gave them
in my examination before trial, in Mr. Higgins’
office, that T had been earning money since the
first of April.

Q. But do you remempber this morning, in
answer to Mr. Sewell’s question, saying that
you have not made a penny; do you remember
saying that? A. Yes, I do.
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Q. Will you tell the Court and Jury why you
folrgot until a few minutes ago to mention that
you had earned money in April of this year!
A. Why, I don’t know why I shouldn’t say it;
only that I have. 1 have been doing business
from home since the first of April. I gave 2
full account of all that in Mr. Higgins’ office.

Q. You were rather positive in your state-
ment to Mr. Sewell? A. I thought that was
understood. 1 thought that was on the record.

Q. From February 1924 until April 1926, a
period of over two years and one month? A.
Two months.

Q). You haven’t earned a penny? No.

Q. You haven’t earned anything? A. No.

Q. How hard did you try? A. I was trying
hard, but I was incapacitated. I lost my voice
for nine months.

Q. How did that happen? A. From my
nerves, shocks, according to the doctors.

Q. You lost your voice from your nerves’
A. T could not speak.

Q. Then, if you had not lost your voice from
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