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SUMMONS. 

THE STATE , OF NEW JERSEY To-JAMES M. l(IERMAN) 

(SEAL) JAMES w. KIER.NAN' 

AND JOSEPH PERLMUTT'ER 

,YOU ARE SU1fNIONED to ans,-ver the an-
nexed complaint of ADELINE lVL OVEREND 
in an action at law in the Hudson County Circuit 
Court. 

And take notice that unless you file your -an-
swer to said complaint with the Clerk of the said 
I{udson County Circuit Court, at Jersey' City 
within twenty days after service upon you of this 
writ and the annexed complaint, the plaintiff may 
proceed in the suit and judgment may be entered 
against you. 

vVITNESS, Hon. vV. Ackerson, Judge of the 
Circuit Court at Jersey City this seventeenth day 
of April nineteen hundred :and twenty-five. 

WILLIAM E. SEWELL) 

Attorney. 

JOI-IN J. :M~cGOVERN, 
Clerk. 
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ACTION AT LAW.-COMPLAINT. 

HUDSON COUNTY CIRCUIT COURT 

ADELINE :NL 0VEREND, 
Plaintiff, 

vs. 

JAMES l\,L K _U<}RNA:N, JAMES w. I{IERNAN 

and J OSEPII PERLMUTTER, 
Defendants. 

Plaintiff, residing in the City of Jersey City, 
County of Hudson, and State of New Jersey, says 
that: 

1. On the 25th day of April, 1923, plaintiff 
entered into a written lease, copy of ·which is at-
tached hereto, and n1ade part hereof, with Perl-
111.utter 's Inc., a corporation of the State of N e,r 
Jersey. 

2. That on the said 25th cla.y of April, 1923, 
defendant James M. I{iernan was an officer .an<l 
director of the aforesaid corporation: that on. the 
snn1e date, defendant J an1es vV. Kiernan ,vas an 
officer and director of the aforesaid corporation: 
that on the sam,e date, defendant Joseph Perl-
mutter was the manager and did have charge of 
the business and store conducted by the afore-
sai<l corporation. 

3. That on the day and in the year aforesai<l, 
the aforesaid corporation was engaged in con-
ducting a ladies clothing and furnishing store: 
that on the day and in the year aforesaid, de-
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Action At Law.-Complaint. 

fendant James M. Kiernan was absent from the 
City of Jersey City, and did execut.e his power 
of attorney, or did otherwise duly authorize de-
fendan t James W. -Kiernan, his son, to transact 
business incident to this corporation, for and in-
stead of the said James M. I{iernan. t o 

4. That at the tim€ aforesaid, defendant 
James M. I(iernan was the principal stockholder 
in said corporation. 

5. That prior to the execution of the said 
lease, and on the said 25th day of April, 1923, 
plai ntiff did inquire of def end ant James ,V. 
l{iernan , vvho was acting individually as a 
director and officer of the said corporation, and 
also as the duly authorized agent of defendant 
James NL I{iernan, and officer and agent of the 
corpora tion, and of defendant Joseph Perl-
n1utter, as to the status of the holding or tenancy 
of the corporation aforesaid in premises known 
as No. 116 l\1onticello A venue, Jersey City, and 
plaintiff was informed by def end ants James W. 
Kiernan, and by defendant James l\I. I(iernan 
through his agent aforesaid, and by defendant 
~Toseph Perlmutter, that the said corporation 
had a lease on the said premises for the period 
of fourteen years: that the said lease did 
commence in the year 1917: that the said defend-
ants did further inform plaintiff that the cor-
poration was in a solvent condition: and that 
relying upon the false representations made by 
the defendants aforesaid to plaintiff, plaintiff 
did thereupon enter into the said lease, and 
did enter into possession under and by virtue of 
the terms of said ]ease. 
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Action At Lau·.-C01nplaint. 

6. That upon plaintiff's entering into posses-
sion of the premises aforesaid, plaintiff did 
expend large st1ms of money in fitting said 
premises for occupancy and business as a mil-
linery shop, and did purchase adequate an<l 
sufficient stock, at great cost, for the conducting 
of said business: that plaintiff did remain in 
possession of the said premises for a period of 
about six ··weeks, whereupon defendant James 
11. I(iernan did inform plaintiff that the store 
occupied by the afore said corporation ·would 
close for a couple of days, in order to liquidate, 
and that she, plaintiff, could thereupon re-open 
her department and continue her business. 

7. That after a period of about .seven ·weeks, 
plaintiff was informed by defendant Joseph 
Perlmutter, who had been general manager in 
charge of the store conducted by the aforesaid 
corporation, that the store would re-open her 
department. 

8. In compliance herewith plaintiff re-opened 
her department and continued her business at 
the said premises up until February 4, 1924, at 
which time plaintiff was evicted from possession 
of her said department, and her stock and 
fixtures were appropriated by defendants, or one 
or more of them, and plaintiff was informed by 
defendant .Joseph Perlmutter that she could no 
longer conduct her business at the premises as 
her lease was no longer operative. 

9. That from the time of plaintiff's entry into 
possession of the said department, under and by 
virtue of said lease plaintiff did fulfill all the 
terms and requirements of the said lease. 
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10. Plaintiff shows that Perlmutter 's Inc., 
the corporation hereinbef ore mentioned, had 
no lease on the premises 116 Monticello A venue, 
on the said 25th day of April, 1923, or at any 
time, but simp ly occupied ,same as a monthly 
tenant or otherwise: that said premises had 
been leased by the owners of said premises 
to James 1\L I(iernan for a period of fourteen 
years from the year 1917, and at the time the 
said lease to plaintiff, as it ·was but a monthly 
Perlmutter 's Inc., and this plaintiff, the sai,1 
corporation had no legal right to give the 
aforesaid lease to plaintiff, as it was a monthly 
tenant; that the defendants and each and all of 
them knew that plaintiff relied upon the false 
representations made by defendants, that the 
said corporation was the holder of the lease 
aforesaid whereas they knew that defendant 
James 1\1. Kiernan individual: y was the holder 
of the said lease that further, defendants and 
each of them knew or should have known that 
plaintiff relied upon the false representations 
made by the defendants to plaintiff that the said 
corporation was solvent, and financially sound, 
whereas the defendants knew or should have 
known that the said corporation was in an in-
solvent condition, and that said corporation was 
ready to close up its business at that time: that 
defendant James 1L I{iernan, did bring a bout 
the secession of business, and bankruptcy of the 
corporation in order that he, defendant James 
M. Kiernan might repossess himself of the 
premises aforesaid, in order to obtain a higher 
and greater rental therefor. 

11. That as a result of the fraud and mis-
representation of the true state of the facts ,made 
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Action At Law.-Cornplaint. 

by defendant J a.mes l\,f. I{iernan through his 
agent and servant, and attorney in fact, J a.mes 
W. I{iernan, and ',Ta.mes "\V. I{iernan persona]y, 
and defendant Joseph Perlmutter, plaintiff 
entered into said lease, and as a result thereof, 
suffered great damage and loss of profits, which 
she otherwise would and could have earned in 
conducting said business, under and by virtue 
of .said lease. 

Second Count 

1. Plaintiff repeats all the allegations referr-
ing to defendant Joseph Perlmutter, in the first 
count, and makes the same a part hereof. 

2. Plaintiff, at the demand of Joseph Per :-
mutter did, on the 28th day of April, 1923, give 
to said defendant Joseph Perlmutter, her check 
in the sum of $450, which check was duly 
cashed by the defendant .,Joseph Perlmutter. 

3. That plaintiff was informed by Joseph 
Perlmuter that said check had to be paid by 
plaintiff to said Joseph Perlmutter as agent of 
the corporation aforesaid, and that the same 
was demanded of the plaintiff by the corporation 
aforesaid. 

4. That said Joseph Perlmutter did obtain 
the afore said check in the sum of $450 from 
plaintiff by fraud and misrepresentation, in 
that he, the said Joseph Perlmutter, was not 
authorized or instructed by the said corporation 
to obtain the aforesaid check in the sun1 of $450 
from plaintiff, and that he, said Joseph Perl-
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mutter, did personally receive and keep the 
aforesaid sum of $450, obtaining same by the 
fraud and misrepresentation aforesaid. 

Plaintiff demands damages in the sum of 
$20,000 against all of the def end ants on the first 
count: . . . 1 o 

Pla1nhff demands damages 111 the sum of $450 
against defendant Joseph Perlmutter on the 
second count. 

WILLIAl\1 E. SEWELL, 

Attorney of Plaintiff. 

THIS _,_\GREI~t·[J:!jl\T made the 25th day of 2 0 
April, in the vear of our Lord one thousand 
11ine hundred and hventy-t'11ree 

BETWEEN, PERLNIUTTER'S INC., a cor-
poration duly organized a11d existing under and 
by virtue of the la-,,'s of the State of New J er-
sey, party of the first part, and ADELINE 
OVv.jREND of the City of Jersey City, County 
of I-Iudson and State ·of N evv Jersey, party of 
the second part, 3 0 

WITNESSE'I'H: That the said party of the 
first part has •nereby let and rented to the said 
party of the second part, and the said party of 
the second part has hereby hired and taken 
from the said party of the first part the front 
part of . the pren1ises on the second floor, ( about 
600 sq. ft. in area) of the store and buildinO' 
known as street Number 116 l\1onticello Avenu; 

' Jersey City, N. J. for the purpose of conducting- 4 0 
u 
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a millinery shop, together with the right to 
use the entrance to said premises for the in-
gress and egress of her customers and the stair-
way leading to the second floor thereof for the 
tern1 of three years, to commence on the 

1·ok day of April, A. D. 1923, with the privilege of 
a renewal of this lease for another two years. 

It is specifically understood and agreed that 
the party of the second part -cannot assign or 
sub -let this lease wit'.hout the consent of the 
party of the first part. 

The rent for said premises for the first three 
years shall be based upon the basis of ten per 
cent of the gross income received from the con-
duct of said business and the rent for file rP-· 

2 O newal shall be on the basis of fifteen per cent: 
of the gross business. 

It being specifically understood that said rent 
is to be deducted on the first of each and every 
·week beginning June 1st, 1923, from the pro-
ceeds of said business and it being further speci-
fically understood that t'i1e clearance of all sales 
shall be made through the office of the party 
of the first part and that the party of the first 
part shall on the first of each and every week 

3 O; and from time to time as requested render to 
the said party of the second part statements 
showing the condition of said business. 

It is also further understood that the party 
of the second part herein is not to be charged 
anything for this service, and that the business 
of the party of the second part is to be con-
ducted under the name of Perlmutter's Inc. 

The said party of the second part covenants 
to pay to the said party of the first part the 

4 0 said rent as hereto£ ore specified. 
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And it is also agreed that if the said 
rent shall be due and unpaid or any false rec-
ord of any particular sale be made, or account 
sale be made and not recorded or if def a ult be 
n1ade in any of the covenants herein, that it 
shall be lawful for the party of the first part l o 
to re-enter said premises and to remove all 
persons therefrom. 

And at t'11e expiration of the said term, or 
the termination of the lease, the said party 
of the second part will quit and surrendet' the · 
premises hereby demised in as good a, state 
and condition as reasonable use and wear there-
of will permit, damages by the elements · ex-
cepted. 

'I'he said party of the second part shall pay 2 o 
all of its operating expenses such as employees, 
advertising, boxes, paper, delivery, etc., per- · 
taining to said millinery business, the party of 
the first part giving space, light and heat. 

And the said party of the first part covenants 
that the said party of the second part, on paying 
t'11e said rent and performing the covenants 
aforesaid, shall and may peaceably and quitely 
have, hold and enjoy the said demised premises 
for the term aforesaid. 3 O 

IN WITNESS WHEREOF, the said party of 
the first part hath caused its corporate seal to 
be hereto affixed and attested by its secretary 
and t'11ese presents to be signed by its Pre~i~ 
dent, and the said party of the second part has 

40 
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Action At Law.-Co11iplaint. 

hereto set his hand and seal the day and year 
first above written. 

Signed, sealed and delivered 
in the presence of 

THOMAS H. BROWN 

Attest. 

Secretary 

(S eal) 

Per 
PERL11UTTER'S INC., 

JAN[ES W. KIERJVIAN, 
Asst. Treas. 

ADELINE M. OVEREND. 

State of N evv Jersey le<C< . 
County of Hudson 5.:i.:i. · 

BE IT RE:IYIE:WIBERED that ,on this 
day of April, in the year of our Lord one 
thousand nine hundred and hventy -three, before 
n1e the subscriber, personally appeared 

vvho being by n1e duly s,worn on his 
oath says that he is the 
of Perlmutter's Inc., the lessor mentioned in the 
;·within Indenture of Lease and that 

is the President of said 0or-
poration: that deponent well knows the corporate 
seal of said corporation; and the seal affi;xed to 
said Indenture of Lease is such corporate seal 

II 
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and said Instrument was signed and delivered 
by said President as 
and for his voluntary act and deed, and for the 
voluntary act and deed of said corporation, in 
the presence of deponent, who thereupon sub-
scribed his name therein as witness, 1 o 
Sworn and subscribed before 
n1e at Jersey City, the date 
aforesaid. 
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ACTION AT LAW.-ANSWER; OF DEFENDANTS 
JAMES M. KIERNAN AND JAME'3 W. KIERNAN. 

HUDSON COUNTY CIRCUIT COURT 

ADELINE 11. OvEREND, 

Plaintiff, 
vs. 

JAMES 11. KIERNAN", JAMES W. }{°TERN AN 

and J osF. ,PH PERLMUTTER, 

Defendants. 

The defendants J a1nes M. Kiernan and J an1es 
"\V. I(iernan~ both residing in the City of Jersey 
County of Hudson and State of Ne-w Jersey, 
answering the con1plaint of the Plaintiff say: 

FIRST COUNT 

1. They admit pa,ragraph 1. 

2. They ad:rrit paragraph 2. 

3. They ndmit paragraph 3. 

4. They achnit paragraph 4. 

5. They d<:;ny paragraph 5. 

6. They cl eny paragra,ph 6. 

7. They have no ln10-,vledge or info ,rmation 
sufficient to f orn1 a belief as to the contents of 
paragraph 7. 

8. They have no kno-wledge or information 
sufficient to forrn a belief as _ to whether the 
plaintiff re-opened her department and continued 
her business as set forth in 8. They 
denv that either of these answering defendants 
evidted the plaintiff from possession of her said 

13 

Action At Law.-Answer of Defendants 
Jarnes JIil. Kiernan and Jarn es TY. Ki e1·nan. 

department or appropriated her stock and fix-
tures, as set forth in said paragraph. 

9. They deny paragra,ph 9. 

10. They deny paragraph 10. 

11. They c!eny paragraph 11. 

SECOND COUNT 

As all the allegations in the paragraphs of 
the Second Count refer to the defendant Joseph 
Perlmutter, no answer is made thereto by these 
defendants. 

SEPARATE DEFENSE 

1. These say that any lease ex-
ecuted between the plaintiff and Perlmutter 's 
Inc., a corporation, was terminated --when said 
corporation ·was adjudged a bankrupt in the 
United States District Court for the District 
-of New Jersey, and not through any act of these 
defendants. 

2. That Plaintiff had full notice and knowl-
edge that Perlmutter 's Inc. had been declared 
a bankrupt~ and since said bankruptcy oc-
cupied said premises as the tenant of some 
other person or corporation, than the said Perl-
mutter's Ine. 

FRANK J. HIGGINS, 
Attorney for Defendants, 

J an1es M. Kiernan and J an1es W. I{iernan. 

Filed Clerk's Office, 
Hudson Co. N. J. 1\!Iay 15, 1925 

JOHN J. McGOVERN, 
Clerk. 
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ACTION1 AT LAW.-ANSWER. 

HUDSON COUNTY .CIRCUIT COURrr 

ADELINE M. OvE,RJ!JND) 
Plaintiff, 

vs. 

JAMES ]\![. I{IERN AN' JAMES vV. KrERN AN 
and J osE,PH PERLMUTTER,) 

Defendants. 

The defcmdant, Joseph Perh:r iutter, residing 
in the City of Jersey City, in the County ;f 
Hudson and State of New Jersey, answering 
the complajnt of the plaintiff says that: 

1. He adn1its the allegatjons contained 1n 
paragraph c,ne of the cornplaint . 

2. He admits the &llegations ,contained 111 

paragraph two of the complaint. 

3. Defend:::lnt has not sufficient inf orn1atio,1 
to forrr1 a belief as to the allegations contained 
in paragraph three of the complaint. 

4. Since the allega,tions jn this paragraph 
contained refers entjrely to the defendants 
J arnes J\t'[. Kiernan, no ansvver was made b>r 
this defendant. 

5. He denies each and every allegation con-
t&ined in paragraph five of the c01nplaint. 

6. He has no sufficient knowledge to form a 
4 0 !belief as to the allegations contained in para-

graph six of the complaint. 
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7. He denies each and every allegation con-
tained in paragraph seven of the con1pla,int. 

8. He denies the allegations contained 111 par-
agraph eighi of the co111plaint. 

10 
9. He denies the allegations contained in par-

agraph nine: of the complaint. 

10. He denies ea.ch and every allegation con-
tained in paragraph ten of the complaint. 

11. He dPnies each and every allegation con-
tained in paragraph eleven of the con1plaint. 

SECOND COUNT 

1. This dcfenda-nt in answer to paragraph one 
of the second count repeats all the ans-\vers 
given to the allegations in the first count con-
tained and makes said answers a part hereof. 

2. Defendant denies that he received a check 
from the plnintiff at his demand, but does a-d-
n1it that he received the check referred to in 
accordance ·with the tern1s of an agreem ,ent 

20 

entered into between them. a O· 

3. This defendant denies the allegations con-
tained in paragraph three of the second count. 

4. This drfend&nt denies each and every alle-
gation G~ptajned in paragraph fourth of the 
second c~unt of the con1plaint. 

40 
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SEPARATE D·EFENSES 

As and for a distinct and separate defense 
the defendant, Joseph Perln1utter sets forth 

1 0 the following:-

FIRST SEPARATE DEFENSE 

Any Lease executed between the plaintiff 
and . Perlmutter, · Inc., a corporation, vvas term-
in~ted when the said corporation was adjudged 

bankrupt in the U. S. District Court for the 
District of New Jersey; and not through any 
act or acts of this defendant. 

2 O SECOND SEPARATE DEFENSE 

30 

40 

The plaintiff had full notice and knovvledge 
that Perlimutter Inc. had been declared a bank-
rupt and that since said ba,nkruptcy that Perl-
mutter Inc. had no right in said store under the 
Lease hereinbefore referred to. 

BARISON & KRIEGEL, 
Attorneys for Defendant. 
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ACTION AT LAW.-REP LY TO ANSWER OF DE-
FENDANTS JAMES M. KIERMAN AND 

JAMES' W. KIERMAN. 

HUDSON COUNTY CIRCUIT COURT 

ADELINE M. OvEREND, 

Plaintiff, 
vs. 

JAMES ]\I[, KrERN AN, JAMES W. KIERNAN 

and J OSE·PH PERLMUTTER, 

.Defendants. 

Plaintiff denies each and every allegation con-
tained in the Ans .-wer filed in behalf of defend-
an s J ames M. Kiernan and J an1es W. I(iernan. 

vVILLIAJ\,f E. SEvVELL, 
Attorney of Plaintiff. 

Let the within Reply be :filed as within due tirrie. 

FRANK J. I{IGGINS, 
Attorney for Defendants, Kiernan. 

Dated July 21, 1925. 

Filed Clerk's Office, l-Iudson Co. 
N. J. July 23, 1925. 

JOHN J. McGovER ,N, 
Clerk. 

20 

30 

40 



1_0 . 

20 

30 

40 

18 

ACTION AT LAW.- REPLY TO ANSWER OF 
DEFENDANT JOSEPH PERLMUTTER. 

HUDSON COUNTY CIRCUIT COD .RT. 

AD ELIN El NL OvEREND, 
Plaintiff, 

vs. 

JAMES M. KIERNAN and JAMES W. I(IERNAN 
and J osEPH PERLMUTTER, 

Defendants. 

Plaintiff denies each ia.nd every allegation con-
tained in the Answer filed in behalf of defend-
ant Joseph Perlmutter. 

WILLIAM E. SEWELL, 
Attorney of Plaintiff. 

Filed in Clerk's Office, Hudson Co. 
N. J. July 23, 192'5. 

JoHN J. McGovERN, 
Clerk. 
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CASE. 

HUDSON ·COUNTY CIRCUIT COURT. 

ADELINE 1\L OvE,REND, 

10 
vs. 

JAMES NL KIERNAN and JAMES W. KIERNAN 
.and J osEPH PERLMUTTER. 

B efore: 
HoN. HBNRY E. ACKERSON, JR. J., 

and a Jury. 

Jersey City, N. J 2 0 

June 14, 19·26'. 

APPEAR-AN CES : 

VlILLIAM E. SEWELL, EsQ., for the Plaintiff; 

],RANK J. HIGGINS, EsQ., for the Defendants, 
Kiernans; 

11:oRRIS BARISON, EsQ., for the Defendant, Perl-
mutter. 

A Jury was duly empanelled; being found 
satisfactory, they were sworn. 

Counsel opened to the Jury. 

30 
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Adeline M. Overcnd-Por Plaint ,iff-D ,iFect. 

ADELINE M. OVEREND, sworn: 

Direct Exaniination by Mr. Sewell: 

Q. :Miss Overend, where do you live ? A. :2684 
Bouleva.rd, Jers ey City. 

Q. How long have you lived in Jersey Cjty? 
A. All n1y life. 

Q. How Long have you known JYir. J 1an1es I\!L 
Kiernan? A. For many years ; , since I ·was a 
sn1all child. 

Q. How long have you known 'nis boy, Jamer 
W., the other defendant? A. Practically the same 
time. · · 

Q. How long have you kruown I\/[r. Joseph 
Perlmutter? A. I 1net hin1 about three months 
before I vvent in the store. 

Q. That would be the early part of 1923? A. 
In February 1923. , , 

Q. Where ,v-as Perhnutter 's Incorporated cion-
ducting · its shop? A·. 116 ,Monticello Avenue 

' Jersey City. 
Q. Did you have any negotiations with Mr. 

Perln1utter about st 1arting a rnillinery depart-
ment ther ,e,? A. Yes, sir. 

Q. When did you first have your negotiations 
in connection with that? A. In March 1923. 

Q. How did you . come about to enter into ne-
gotiations? A. Mr. Perlmutter was introduced to 
me by 1a mutual friend of his and mine and about 
two weeks afte ,r the introduction, I\/[r. Perlmutter 
n1ade a proposition to n1e. 

Q. Where did he ·come, t,o· your house? A. To 
n1y home. 

Q. What proposition did he make to you? A. 
He sajd he had something good for me, knowing 

21 

Adeline NI. Overend-For Plaintiff-Direct. 

that I was in the millinery line. He said, it 
would be a good move for me to have the upper 
part of his shop on Monticello Avenue, about 600 
square feet, to be used as a millinery shop, 
and I asked what the proposition really was, and 
he said that I could have a lease for ia. long 
period ,of tiine of it, and that with the Perhnut-
ter name and the reputation of his shop, selling 
high grade goods, that my 1nerchandise would go 
good in conjunction with his. 

Q. Hovi7 111any t1n1es did you see hin1 after that 
up until the 25 of April 1923? A. I ·would figure 
half a, dozen times. 

Q. Did you ciall on him, or did he call ion you? 
A. He called on me. 

Q. At your home? A. Yes, sir. 
Q. Prior to that time, had you ever be en to the 

shop to see hin1? A. Right before I ·went in and 
took it, I --went to see it. 

Q. To see what you were taking ? A. Yes, 
after he had made the proposition. 

Q. I show you a paper and ask you if that is 
your signature? ( Handing witness) A. Y cs, thn t . . 1s mine. 

Q. Whose signature appears above? A. Young 
:Mr. Kiernan, J an1es W. Kiernan. 

Q. vVhat does this represent? 

I\l[r. Barison: I object to that. 

Q. This is the lease that w1as entered into on 
the 25th of April 19123? A. Yes, sir. 

Mr. Sewell: I offer it in evidence. 
Accepted and Marked as Plaintiff's Ex-

hibit P-1 of this date. 
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Q. Who was present there that day repr, csent-
ing Perln1utters Incorporation, besides 11:r. Perl-
n1utter 1· A. Mr. J 1an1es W. Kiernan. 

Q'. That is the son 1 A. Yes; having power of 
att :orney for his fath er. 

1fr. Higgins: I object to that, and move 
to strike it out. 

The Court: Sustained. 

Q. '\Vhat conv ersation did you have with P erl-
mutter and ·with young lVIr. I(iernan just prior 
to the signing of this lease 1 

:Mr. Barison: I object to that as imma-
terial. The lease speaks for itself. Any 
conversation had prior to the signing of 
the lease has no be1aring. 

The Court: This is a case of fraud, 
objection overruled. 

Q. Go ahead 1 A. Why, 11:r. Kiernan, Mr. 
J a1nes ,V. Kiernan, with my self, read the lea .se 
together. I-Ie had one 0opy and I had the otlhe1·, 
and in parts vve conferred ,vith the advice o t 
counsel, on different parts of the lease, and aftet 
I had finished reading, my la,vyer asked him if 
that was 0. K. to 1him, and he said "All right to 
me". Then I asked lVIr. James I(iernan, j f the 
:Place was :financially all right and if it was safe 
for me to go in. He said ''Absolutely; the cor-
poration has a fourteen or hvelve years lea-se' ',- -
son1ething to tha ,t effect, for a long period of 
years, "We have abs,olutely the best confidence 
in n1:r. Perlmutter and anything he says goes". 

Q. Just repeat to us again what he said abont 
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the long term lease of the corporation 1 A. He 
said, '' It is absolutely :financially all right for you 
to go in.". I said, "Y ,ou can understand my feel-
ings about this matter. I want to feel I am safe". 
H.e said "Perfectly", he said, '' As we have, the 
Corporation has, a 14 or 12 yea .r lease"•-I don't 
kno'vv which it was, but it was for a long period of 
years,-'' to go on our lease, and you are per-
fectly all right in going upstairs", and even 
added that his father, knowing me for many 
years, that he would be ever so pleased to havo 
me there, and that "we have absolute confidence 
and implicit faith in what l\i[r. Perlmutter said.'' 

Q,. You knew lVIr. Kiernan for a long while? 
A. Yes, sir. 

Q. Did you rely on th e statements of :Nir. 
l(i ernan f A. Absolutely. 

Q. Did you know anything to the contra.ry 1 A. 
Nothing. 

Q. You took as true what they gave you 1 A. 
Absolutely. 

The Cou1t: As I understand, 1fr. Perl-
mutter had nothing to do with that ? 

The Witness: He just stood by; he just 
·witnessed it. 

Q. Did you ever have any conversation with 
P erlmutter prior to that date, regarding the 
leas e f A. Not so 1nuch about the lease, but on 
th e conditions of being upstairs and he spoke 
about the period of the lease, that is, none of t:he 
leas e conditions. 

Q. ,Vhat did he say 1 A. He said the lease had 
been sent over there, lhe was reading it over and 
he said that lVIr. Kiernan, :Mr. 1J aines W. Kiernan, 
is to take care of it. 
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Q. r_rhat vi1as junior 1 A. Yes, sir. 
Q. Did Perlmutter ever say anything about a 

fourteen year lease "? A. Yes, many times he sai<l 
the corporation has a f ourtecn years lease, and 
'' :Mr. l(iernan aud I are partners''. 

Q·. Now, did young Kiernan say anything to 
you the day that he -was signing this lease about 
any partnership arrangements 1 A. The conver-
sation would lead n1e to believe that they wer.e. 

Q. Y•ou cannot testify to ·what you ·were led to 
believe. You c.an only testify to what ,vas said. 
A. He said the corporation has it. 

Q. On the 25th of April, ·what did you do 0? A. 
I started to prepare the shop, fixing it up; it to ,ok 
me about three weeks, buying· merchandise fix-. '----' ' tu1·es, funuture and draperies etcetera. 

Q. You testified to certain facts in Judo·e Hio--. o b 
gins office about three ,veeks ago 1 A. Yes, sir. 

Q. You testified about · a certain an1ount of 
money you spent 1 A. About $600. Oh in the 

n l h' ' w·no et 1ng1 
Q. Yes '? A. About $2500. 
(J. vVhat is the correct a1nount that you spe11t 

there, that is putting up your fixtures and your 
dr:a.peries ,? A. And furniture 1 -

Q. Things incidental to that 0? A. About six to 
$700. for them . 

Q. Hovv much did you spend for sto~k 0! .A.. 
$1000. Between $1000. and $1100. 

Q. That v1 ould be some h d ,i-.1-0(\ •v V\7 eres aroun ;:j, , i\.'. 

altogether 1 A. Y.es. 

lVIr. Higgins: $1,600. or $1,700. 

(~. How long were you in the store uninter-
rupted 1 A. ,Six weeks to the day. 

25 

Ad eline llf.. Overend--For Plainti/1'-Dire ct. 

Q. In the meantime Mr. Kiernan senior canie 
home 1 A. Mr. Kiernan came home about two 
days after I opened the shop on May 9th. 

The Court: Which one is that '? 
:Mr. Sewell: 11:r. Kiernan senior. 

Q. About :May 9th 1 A. About l\1ay 11th or 
12th. 

Q. Did you see 1Ir. J{iernan 1 1\.. l\Ir. l{iernan 
visited n1e. 

Q. How frequently did he come into tlie ~tore 0! 
A. I sav\T Mr. I{iernan while I was there eYery 
Saturday night, and hvo or three, maybe f ou1· 
n1ornings a week. 

Q. He kept in touch with the busines 1 :} 1\. All 
the time. 

Q. Did he ever have any discus~ion with you 
·about your occupancy, or about the lea :::e, or any-
thing about the •concern "? A . :ae visit ed 111e in th e 
shop about two or three days aft t•r 1 :,pen ed, 
around lVIay 12th or 13tlh. 

Q. vVhat conversation did you hflV<; wjth hirn f 
A. I-le said he vvas glad to see n1e there, rather 
surprised I should be, that it should lrn r11e, but 
he was glad it w1a,s. He thought I Cl)nkl n ,ake 
n1oney tihere, because he liked the way I had it 
fixed; told me to be cautious about em.ploying 
help, and gave n1e advice, as I thought ~:,oocl busi-
ness advice. 

Q. Did you discuss the lease at: all with him 1 
A. No; I asked him if he ,va.s surprised about 111e 
being there. He said, "Yes, but -,a.EE:fif~d ". 

Q. He said he was satisfied 1 A. Yes, sir. 
Q. Did you have any further conversation •,:vith 

1Ir. l(iernan, up until when you were put out 
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of the place? A. Two or three times downstairs. 
Just asked me if I was moving downstairs, if 
business was going good; just discussed business 
1natters casually. 

Q. w ·en, in six ·weeks, what happ81:_Cd? A. 
f 'O Around June 17th or 16th, Nir. Per]n1u tter con1e 

upstairs to me and told me that he didn't ,vant me 
to get nervous or ups.et, but son1ett1i11g vYa~ going 
to happen. He said :lYir. Kiernan has conrn home 
and he just doesn't like the responsibility of the 
business any longer, and he is going to pull out. 
I said "vVhat is going to happen; are you goi11g 
to run it alone?" He said, "I think so". lie 
said, '' In a fe·w· days, vve are going to liquidat e., 
He is going to shp out and I am going to con-

2 o tinue, but don't you get excited, because you are 
perfectly all right.'' I didn't get the under-
standing or idea of bankruptcy. I didn't know 
what it was all about. I didn't really think of 
anything lik e that going to happen. 

Q. He didn't mention bankruptcy ? A. H,~ said 
''liquidation''; never bankruptcy. 

Q. Did he speak about the lease at that ti1.nr• '? 
A. Mr. Perlmutter? 

Q. Yes? A. No, he didn't discuss it; he simpi;y 
3 o said I was all right. 

Q. You were safe? A. Perlmutter said. 
Q. What happened after the conversation with 

hin1? A. That Tuesday. That was M•ondav I . ' 
think that was tTune 16th or 17th. The very 
next day, I got kind of nervous about the thiner 

b 

and I called :lYir. I{iernan up at his factory in 
the morning. 

The Court: Which Mr. Kiernan? 
4' o The vVitness: J\1r. J an1es, senior. H,~ 
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answered and I told him I heard something 
was coming up and I was very nervous 
about it, I could not understand it, "will. 
you explain to me how I fit in''. He said, 
"Don't be e~cited . I will be up to the 
store, a meeting at 10 :30,'' which he did. 

Q. What did he ,say? A. He ,vent downstairs. 
"I h . ave no time to see you novv' '. 

Q1
• "\:Vho said that ? A. Nir. Kiernan. Then 

Tufr. Perlmutter sent me up a note about 15 min-
utes later, '' Nir. Kiernan ,vill see you now, I 
thin k". I came downstairs and :lYir. Kiernan told 
n1e that I had no reason to becon1e excited, that 
it wa,s perfectly all right. He said, '' ""\:Vhy all the 
excitement ?''. I said, '' I am nervous. You real-
ize tihe an1ount of n1oney I spent on this pr •oposi-
tion. I have only been here six weeks''. I said, 
"Do n't tell 1ne that I am going to have Receiver's 
signs all over the windows''. He said, '' Nothing 
Fke that is going to happen". H 'e said, '' I have 
accummulated money. I enjoy it. I take trips a 
couple of tin1es a year, and of course n1y vocation 
isn't here when I am hon1e. I have my own de-
ta ils to take ,care of in my own business, so I am 
going to slip out of here and Joe Perlmutter is 
going to tak~ it over for hin1self' '. 

Q. Who said this ? A. Nir . Kiernan. And, 
''You have no reason to worry . This won't affect 
your lease in any way, because you will be all 
right''. He said, '' You ma;v be closed for .a day 
or half a day probably". 

Q. Then what happened after that? A. This 
was on Wednesday n1orning, the day that the 
plaee went into bankruptcy, or whatever happened 
in th e afternoon. That ,vas about 10 :30 or 11 
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o'clock in the morning. Ten minutes to six in the 
evening, when I ·was going out, about six o'clock, 
J\Ir. vVeitz was downstairs, standing at the desk. 
He said, "Probably you could help me out"~ "I 
,von 't take only a 111inute' '. :.Mr. Perl111utter ,va~ 
gone now, or there was •one of the salesladies, the 
head one . I said, '',Vhat is the matter; what is 
the trouble 1'' 

Mr . Higgins : I object to that. 
J\Ir . Sewell: You can't testify to that. 

Q. Hov,1 long did you re111ain in the premises 
after that f A. I didn't remain in . I ·went home 
that night and didn't come back for seven week3. 

Q. \Vhy didn't you go bacld A. It was 
closed. 

Q. Could you get back f A. I went in a couple 
of tin1es and the Receiver was still there. 

Q. Could you go in there and do business 0? .,A .. 
·No. 

Q. During t!he seven weeks you just referred 
to, did you have any talk ,;vith J\!Ir. Kiernan 
senior~ A. Yes; Mr. I(ie1nan called at my house 
var ious times about getting a Court order to open 
up the shop f.or 111y other business. 

Q. What conversation did you haYe with J\fr. 
Kiernan during the seven weeks~ A . Called me 
invariably about getting a Court order, and th2 
Court order was ·withdrawn. I thought I ,voul,1 
get in there at any time I wanted. .In fact, he 
n1ade an appointn1ent ,vith, but I think he went to 
the shore . I had to go in for J\1r. Weitz for some 
orders. 

Q. Who ,vent to the shore f A. ]Hr. Kiernan 
went to his summer home. 

29 

Ad eline l,f. Overend-Por Plaintiff-Direct. 

Q. I-low many ti1nes did you talk to Mr. 
Kiernan during that seven weeks ~ .li. \Vhy, I 
wt0uld say ejght or ten ·ti1nes, that is telephone 
conversations. I didn't visit J\1r. Kiernan, but 
hr called rnc. 

Q. ,Vhat wer lhe general nature of his talks? 

J\[l'. Hig:-i;jns: I object. 
The Court: Not the gm1eral nature. 

Q. rrake 1he last telephone calH A. lie , Tas 
always ap0lug-izing for not taking 111y business, 
that he ha<l ])Ot lived up to his agrrernent, that 
I \\ ' & S-

J\[r , I-Iiggins: I object and 1novc to 
strikr the ansv,·er :out. 

~rhe: Colut: Strike it out. 
The ,Viitness: He was negotiating with 

one of thD ]adies to go do,Ynstairs and 
open up. In faet he said, '' I should get 
dres-srd · she would be at mv ho1ne di-, . 
1·ect1~-. \..ntl ,d1e1·e I should rr.ret ~Ir. 
I(iernan. '' 

Q. Di<l he krc'p t11e appoi11trnont? A. I got 
a tclrpho1rn can it w~--is off. 

Q. \rho called you up to tell you? A. ~f1hai 
lady, l\[rs. Press, 1Yho had been f ormedy anc.l 
thoy had her the ]ast 1to go, I believe. 

Q. ,Vhat other conversation did you have 
,\·ith J\I1·. I(icrnan about opening up the store, 
about your kase or anything: incidental to t1h\ 
business '? .l\. Tliat Joe Perlmutter \\'DS having 
some tr ,oubk over stock. They had to ·wait for 
the Courts, he sai<l, I think, iha •t is the de1ay in 
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opening up, he .said, "in opening yon up, but 
you will be perfectly all right". 

Q. Then, when did you finally go back :rn 1 
A. August 14th, I ·went there. 

Q. 1923 1 A. Yes, sir. 
1 o Q. Who was there then 1 A. :.Mr. Perlmutter 

and Miss Turley, and a couple of new girls 
downstairs. 

Q. While you ,vere in 1the store during th9 
six weeks, J\1iss Overend, did you live up to 
your arrangements as far as paying the ten 
per cent as rent 1 A. I paid $4.50 first. 

Q. Y1our cash ,vent where 1 A. He handled 
that. He deducted his ten per cent before I 
got my weekly check. I have state1nents. 

2 o Q. You have the statements 1 A. In my files 
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there. 
Q. Where are these state1nents 1 A. Also a 

day book. 

Mr. Sewell: Unless counsel will agree. 
Mr. Barison: I am not 1n a position 

to agree to anything. 
The vVitness: Here you are; here are 

som;e of them. 

Q. Expl&in to us what that is 1 A. That is 
a -weekly s1tatement. This js a statement for 
the first three days. I opened on May 9th, to 
May 12th. $200.- . 

Mr. Higgins: Just a minute. Before 
you tell us that; vvhat is it 1 

The ,, ritness: A staten1ent. 
Mr. Higgins: ,,Tho made it out 1 
The vVitness: 1\1:r. Perln1uitter's book-

keeper. 
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JVIr. Sewell: That is Perln1utters, Inc. 
The Court: , There isn't any question 

that she got her money. 
JVIr. Se, ;vell: No. 

Q. I show you a check dated April 28th. 1 0 
1923, and &sk you what js that check J? A. That 
is for $450. made out on April 28th, that l was 
supposed to give the Corporation for the rights 
of t11e place 1 hefore I went into it. 

Q. "\Vho was that check 1nade pa) rable to? 
A. 1\1:r. Perlmutter n1ade it out to hi:rr:self. I 
wa.s to pay jt to the Corporation. 

Q. Is that l\Ir. Perlmutter 's ,Yritiug on tho 
check1 A. Yes, sir. 

l\1r. Sevvell: I offer the che.ck in evi-
dence. 

Accepted and marked as Plaintiff's Ex-
hibit P-2 of this date. 

Q. ,,Tas that check for $450. subsequc11tly 
paid through the Bank'? A. Y cs, sir. 

Q. And deared through the Bankf A. Ye8, 
SH. 

Q. I show you a check dated June 19th, 1923 '? 
A. That 1..vas in payment of a dress, $53, on tho 
day 1that the store was closed. :i\Ir. Perlmutter 
s&id, '' I have a c.o.d. for you for $33. '' He 
said, ' 'bring the -check back with you and make 
it out to me because I h.andle the money for 
the CorporRtion ". 

Q. 1~T as that chock cleared and paid? A. 
Yes, sir. 

lHr. S.cwcll: I offer that 111 evidence. 
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Accepted and marked as Plaintiff's Ex-
hibit P-3 of this date. 

,Q. ,, That vv&s your n1oney loss in stock, 1\1:iss 
Overend ? 

l\fr. Barison: I object t-o 1that · I don't 
think that is the proper way to ~rove it. 

Q. vVhat was your money loss in stock, the 
value of tho stock ,,7hen you were evicted from. 
the pre .mJses at the end of the six weeks? 

Mr. Barison: I object to 1that t;oo. · 
The Court: vVhat is the purpose of 

that. vVhat her sto ,ck was ,vorth? 
Mr. Se,vell: Yes, what was it worth. 
l\!Ir. Barison: I object. If she ha,s 

books, they ought to be produced. 
The ,Vitness: I have. 

Q. What have you got there? 

Mr. Barison: You are speaking of the 
tin1e in 1924? 

l\fr. Sewell: I am speaking of the so-
called bankruptcy. 

l\!Ir. Barison: But djdn 't you say when 
she was evicted; vvhen she was clo1sed? 

The Witness: ,Vhen I started I had 
about $1,100. worth of mer ,cha,ndise. That 
is at the opening. Of course I did busi-
ness for six vveeks. I kept putting more 
money in. I 1t,ook in $900. in six weeks. 

Q. $900. during that six vveeks? A. Yes, sir. 
Q. Can you tell us how much stock you had 

33 

Adeline 1l!J. Overend-For Plaintiff-Direct. 

bought in addition to the $1,100. during that 
six weeks? _,._!\__ Yes, I did. 

Q. How 1nuch m,01re stock did you buy? A. I 
think easily $300. worth more. 

Q. What profit were you making on what 
you s1old when you say you took in $900. That 
doesn '1t mean that you paid out $900. worth of 
stock-cost to you? What did that stock cost 
you~ A .. You mean ·what the new stock of the 
additional stock 1 

Q. The stock that you disposed of ? A_. $1100. 
Q. Now, the stock that you disposed of that 

you got $900, for 0? 

'The Court: He wants to know the profit 
on the $900 °? 

':l1he \Vitness: I figured in the first sjx 
weeks about $75. week profit, as accur-
ately as I could figure . 

Q. Then, w 1en you ·went bacly in the Corpor a -
tion? 

The Court: The firs t six veeks . 

Q. vVhen yon ·went back a the end of the seve11 
·we~~ks that the store was closed, v;,7as the stoc k 
there? A. '\Vha t was left of it. 

Q. I-Iad any disappeared? A. No. 
Q. ~I.111en you started busin ess again? A. Yes . 

Q. I-Iow long did you stay in the second time f 
.A. From August 14th until ] 1 ebruary 4th 1924. 

Q. When you went back in that busine ·ss the 
second time, did you have any conversation ,vith 
l\i r. I(iernan before you went back in~ A. 1 
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had a conversation in August with Mr. I{iernan. 
Q. Tell us ·what that conversation was~ A. He 

told me that Mr. Perlmutter was taking the shop 
over and was going to run it. I was going to 
be open in a few day 1s, I think that was the 7th 
or 8th of August. 

Q. Did he give you any advice as to what you 
were to do~ A. He said he thought I would be 
all right. 

Q. To go in~ -A. Yes, that I could continue 
on as before. 

Q. During the months that you were in there, 
August to February, what happened~ A. I went 
in and Mr. Perlmutter created a gigantic sa}e, 
to sell out the stock he had bought in. He advised 
that if I had some merchandise upstairs, as it 
had been lying there seven weeks and the season 
was about over, and I was compelled to sell hats 
that had cost me from $12.50 to $20. for $10., 
at a sacrifice, which I did, to convert them into 
money, that I could do very well. I continued 
to replenish from week to week. I kept all my 
statements, just the same, with the usual ten 
percent deducted and I continued. 

Q. You mean that the ten percent went now 
to Perlmutter Shop 1 A. That is the sales slips 
and every other way Perlmutter's Inc . . as they 
were before. 

Q. I-lave you kept , some of the 1se sales slips 1 
A. Yes, these are all on the new, on the same 
stationery. 

Q. And these all took place after you went 
back the second time~ A. Yes, sir. 

· J\1:r. Sewell: Any objection to offering 
these slips in bulk. 

· r .., .. 
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J\1:r. Higgins: She has already testified 
it was a new arrangement. 

Accepted and marked bundle of slips as 
one Exhibit, P-4 of this date. 

Q. vVhat happened after you got in, and con-
tinued to have these s.1ips with Perlmutter Inc. 
on~ A. Things didn't go on as they had. That 
is, I didn't do the business as good as I had. 
I didn't have as much dealings ·with J\IIr. Perl-
mutter . We corroborated on sales and ad-
vertising. I paid my advertising, as I had be-
fore. 

Q. What happened around r:l1hanksgiving A. 
Why, after Thanksgiving, he made things rather 
unpleasant for me, by taking my stock out of 
the window and leaving only a couple of hats. 
I had six or eight or ten hats in the ·windovv 
and he reduced it, and ·when I asked him why he 
said he didn't care to have the windovv full np 
with hats, that was all he was going to allovir, 
and I ignored it. 

Q. Then what happened 1 A. I-Ie continued, 
made it unpleasant for me on other things ,vhich 
were in my lease. It said my things should be 
delivered there. He said I would have to take 
them myself, which I did. 

Q. What happened then, did you get out1 A. 
l\[r. Perlmutter sent me a notice on December 
23rd or 24th, right before Christmas, telling me 
that he wanted the premises, to vacate within 
eight days. 

Q. Then what happened 1 A. And I consulted 
a. lawyer on it. 

Q. Did you get out 1 A. No; he advised me not 
to. 
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Q. Continue with the story right along 1 A. 
I continued on. Then Mr . Perlmutter took 
all the hats out of the window, gave me no 
show n1ace at all. I continueJ with the business 
Lnt with different customers. I had very little 
l1usiness for the six wee1rn prior io 1nJ· eviction. 

Q. Then what happened finally, when you were 
evicte6? A. Why, Mr. Perln1utter di.d not come 
upstairs. I went home on Satarday and I h~d 
iaken un inventory of n1y things and ,vhen I 
went l 1ack on Monday morning and got upstairs, 
I found my place literally torn apart. 

1.rhe Court : Whr-m "{Nas i h:•. t 1 
The Witness: On ]J\~brunry 3rd 192-i. 

It was the first morning; eversi :hing ·was 
out of the department. Silk linings that 
were draped in the show· cases and drap-
eries and shower dra ped and different 
fixtures, draperies and hangings, ·were all 
lyin g around. Merchandise had becm 
taken out of the drawers and apparently 
was in the boxes, I suppose they ·were, in 
the back of the shop, and the furniture 
wrus a.11 thrown back there. 

Q. Did you sjeack to 1\1:r. Perlmutter about it? 
A.I went out and called my lawyer first, and he 
told be to go right to the office. 

Q. Did you speak to Mr. Perlmutter about it 
afterwards 1 A. No, I didn't go to Perlmutter 
at all. He ignored me. I went back next day 
upon the advice of counsel. I put my things 
with someone back in my department and when 
I had completed it, Mr. Perlmutter came up the 
rear way of the shop and took me by the 
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shoulder; told me to get out, or he was going to 
throw me out that I had no right in there at all. ' . ' 

The Court : When was this? 
Th e Witn es1s: On February 4tk 

Q. 1924? A. Yes , sir. And he took all of the 
furniture and fixture s that I had replaced and 
carried them back into the department, threw 
it back ·where he had it when I arrived that 
morning . I accused him of having done that. 
He said he didn' t do it. I sa id ''You did that 
over Sunday.'' 

Q. 1,Vhat ,vas the alue of your stock ?- A. 
$1200 . 

Q. '\¥hat ,vas the value of your fixtures? A. 
1\i[y fixtures , around $1000, probably, or $950. 
and the furniture about $250. 

The Court: What stock? 
The Witness: Altogether $1200. Fix-

hues, stock and all, that is at the cost 
price, not selling. 

Q. Did you ever go back and OJ)en up the store 
after that? A. I wen t back a few times and 
received the same treatm ent, to get out on five 
minutes notice, and I ,vas afraid to stay there. 

Q. Did you ever open your store there again 1 
A. Never. 

Q. Why not? A. Because I could not get in. 
Q. What had been your average weekly profit 

from your business during the first seven weeks, 
or six --weeks that you had been in under the 
original plan? A. That is profits~ 

Q. Yes? A. A.bout $75. 
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Q. What were your profits, the average profits, 
after you went back the second time~ A. 
Around $60. up until the six weeks prior to the 
eviction. 

Q. Up until the six weeks before the eviction~ 
A. Yes, sir. 

Q. Have you been employed since~ A. Never. 
Q. Since February 1924 A. I haven't. earned 

a dollar. 
Q. Why not~ 

:Nir. Barison: If your Honor please, I 
object. 

The Court: She may state what her 
circumstances were. 

Q. "\Vhat were yx:nu circumstances after you 
were put out of this business~ A. I was 
physically unfit. 

Q. What about financially~ A. Why, I didn't 
have anything. I had no money at all. 

:Q. Hav ,ei you had the money since then to go 
back into business~ A. \No, I have not. 

Mr. Higgins: I object to that as iinn1a.-
terial. 

The Court: Yes. The question is, was 
she damaged by this fraud. 

Mr. Sewell: Mr. Ruskin has been goorl 
enough to offer his lease : in evidence. 

Accepted and marked as Plaintiff's Ex-
hibit P-5 of this date. 

(Witness ten1porarily excused) 

SA11UEL RUSI{IN sworn: 

D·irect Exa ,mination By Mr. Sewell: 

Q'. You are the Samuel Ruskin mentioned in 
this lease~ A. I am. 
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Q. There is a James K. Kiernan mentioned in 
this lease does that indicate one of the def end-
ants, Ja~es M. Kiernan; that is 11:r. Kiernan 
senior, is that, the man that is named in this 
lease 1 A. Yes, it is. 

lVIr. Higgins: We have adn1itted that. 

Q. Y,ou were, on June 7th 1918 the o,vner of 
these premises known as 116 Nlonticello Avenue! 
A. Yes, sir. 

Q. Is this lease still in operation today 1 A. It 
lS. 

Q. That is, has 1'Ir. Ki ,e,rnan still got posses-
sion of these prernises today, under this leas e '? 
A. He has. 

The C,ourt: What is the date on it? 
lVIr. SevYell. June 7th, 1918. 
The Court: How long a tern11 
The Witness. T,en years. 

Q. The rental is $1800. a year 1 1L Right. 

Cross 1Examination By JV!r. Iliggins: 

Q. You remember ·when Perlmutter Inc. "\Yent 
into bankruptcyl A. I do, yes sir. 

Q. You remember that the claim W'as n1ade 
that 1fr. K~e,rnan had got this lease for the be11 -

efit ,of Perlmutter Inc. although it was nrade in 
his own name; you ren1en1ber that at the hear-
ing1 

Mr. Sewell: Just a moment; w·ho -made 
the claim 1 That is not binding upon this 
plaintiff. 
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The Court: It ·would not be under the 
circun1stances as far as you have gone. 

Q. I ask y,ou if you remember any claim made 
by the Receiver in the bankruptcy proceedings 
that this lease -, although n1ade out to Kiernan, 
was really m'ade out for the benefit of Perlmut-
ters Inc.1 

The Court : It v,-ould niake no difference 
,, 7hether he would make the claim 1or not. 

Q. Do you r,e-call there was a clai111 made at 
the tin1e. A. Not by the Receiver. 

(~. By somebody 0? A. By an attorney, but they 
could not prove it. An attorney by the n;ame ,of 
Millberg. He tried to show it, but he could not 
show it. 

Q. I only knew the ,re was such a claim 1 A. You 
asked if the Receiver made that claim ·and I 
said no, an attorney did. 

Q. There was ·a clai111 n1ade '? A. By J\1r. Mill-
berg. 

Q. And these goods in the place were put up 
for saLe, by the Receiver 1 A. I don't know any-
thing about that. 
- Q. Including the leas e 1 A. ot including the 

lease. 
Q. Did you not bid on it1 A. No, I didn't. 
Q. Didn't you bid on· the goods 1 A. No, sir. 
Q. Didn't you bid on the fixtures 1 A. No, sir. 
Q. You didn't bid on the lease either 1 A. No, 

the lease was not put up for sale. 
Q. Did you n1ake a bid~ A. The , lease was not 

put up for any bids at all. 
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Q'. Did you make any bids there at all for any-
thing1 A. For nothing. 

Q. You never made a bid 1 A. I ,,7'asn't present 
at the sale . 

Q. Was anybody there representing you 7 A . 
Nobody had any interest in it. 1 ·0 

· Q. You vve-re the owner of the building ? A. 
Yes, sir . 

Q. You won't say novv, under oath, that you 
were not bidding on the lease? A . I do, I say 
under oath that I did not. Mr. Kiernan is on 
this lease and Mr. Kiernan was responsible for 
it· therefore it didn't make any difference to me ' ho,w many times Perhnutters went into bank-
ruptcy. 

Q'. You vYere there the day some claim ·was 2 0 
made by some lawyer ? A. ·111 the Court 1 

Q. You " r,e,re there ? A. I w'as subpoenaed by 
lVJ r. Millb(:}rg. 

Q. Before the Bankruptcy Court? A. Right. 
Q. Was that the iOnly tin1e you ,, ,ere before the 

Bankruptcy Court? A. That is the onl;v tin1e. 

RP-direct E x aniination by 1~1r. Sewell: 

Q. At that ti1ne the lease vl7as not put up for 3'0 
sale? A. No sir; nothing was put up for sale. 

R e-cross Exainination by 111r. Higgins: 

Q. You don't l :now anything ·about the sale 
part of it? A. No, I don't know anything about 
the sa]e. 
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ADELINE l\!I. OVERE 1ND recalled: 

Cross Exa1nination by Mr. Ba ,rison: 

Q. When ,vas the lease first entered into be-
tween you and Pe ,rln1utter Ineiorporated 1 A . 
April 25th 1'9-23. 

Q. April 19231 A. Yes, sir. 
Q. Pursuant to that lease, you entered into 

lJOssession, didn't you 1 A. Yes, sir. 
Q. And how long after ,vas it that Perlmutter 

Incorporated had s1on1e difficulties 1 A. Six 
··weeks. 

Q. Six w,e,eks after you went in there 1 A. Yes, 
sir . 

Q. And they went through bankruptcy, didn't 
they 1 A. Yes, sir. 

Q. How long ,vere . you out 1 A. Seven weeks. 
Q. You :were out seven Vi7eeks 1 A . Yes sir. 
Q. And then, who did . y1ou talk to con0e,rning 

going into the place again 1 A . 1Yir. Perlmutter 
and I had the ara.ngement ,vith 11:r. I{iernan the 
day the place closed that I was to; it W'as to be 
taken over and I was to continue, not knowing• 
that I w1ould have to be· closed seven weeks 
though. 

Q. Who did you have that _ arangen1ent with f 
A. 11:r. Kiernan. 

The Court : Senior? 
The Witness: 11:r. I{iernan, senior, the 

morning of the day that the shop closed. 

Q. Was that the · day that Mr . Kiernan told 
4 0 you he was going to get out? A. Yes, sir. 
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Q. And although he told you · that h~ was 
g oing to get out, you knew he was going to 
get out, you continued to m~ke arran_g;ments 
with him about the future; is that right ? ~I\.. 
Yes; he arranged it. He made arrangements 1 o 
with me . 

Q. You knew he wa s getting out 1 ~I\.. Yes, 

Q. He told you he was getting out ? A. Yes, 
:sir. 

Q. You knew he ,,Tould not have anyt'11ing 
further to do with that business ? A. The busi-
ness, something to do-

Q. Still you made arrangements with him 
for the future; is f11at right ? A. 1-Ie and 1fr. 2 o 
Pe rlmutter both. 

Q. We are talking about Nir. I{iernan now. 
You didn't mention 1fr. Perlmutter. What 
ta lk did you have with 11:r. Perlmutt_er after 
t he bankruptcy ? A. 11any talks ·with 1nm aft er 
the bankruptcy. 

Q. About getting back into the store ? A. 
Rig'ht from the beginning, from the night that 
it closed, I had telephon e conversations. H e 
wasn't there ·when it closed . H e called me 011 3 O 
the pho11e later. 

Q. Who did ? A. 1{r. Perlmutter; and told me 
that he had made arrangements wit'11 11:r. Hig-
gins to aet me back into the shop. I asked ho,v 
he did that that he was out of town w'11en it 
closed, and 'he said he got Tuir. Higgins at hi s 
home. 

Q. You were out seven ·weeks ? A. -Seve11 
,weeks, yes, sir. 

Q. You knew at th e time when P erlmutt er 4 O 
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Inc., went into bankruptcy; you knew t'hat you 
had no further rights in the lease, didn't you f 
A. No, I didn't. 

Q. Didn't you know that your rights term-
inated when anybody else took it overf A. No, 
I didn't really look at it from that view. 

Q. You knew that even the name was lost, 
and t'b.ey had to start business under a new 
name; you knew that f A. I didn't know that 
only we were going on month after month. I 
think they •changed the name on the window. 
I never saw the record of t'he change. I heard 
about it. 

Q. Did you know that any changes at all 
were going to take place •f A. Yes; Mr. Perl-
mutter told me he was going to run it alone. 

Q. How did you pay rent after you went 
back f A. Just the same as I had started. 

Q. Nothing was said about making a new 
lease f A. No changes, none whatsoever. Th at 
was t'ne arrangement the day it was closed up; 
by Mr. - I{iernan that I was to continue under 
the same terms and conditions. 

Q. In other words, the arrangements you had 
for the new party were made with Mr. Kiernan 
you vvere to stay there, you were to reopen 
under the same conditions f A.- Under t'he same 
terms and conditions. 

Q. You made that arrangement with Mr. 
ICiernan f A. And Mr. Perlmutter too, in the 
office; both agreed upon it. 

Q. How much were you making a week f A. 
You mean profit f 

Q. Yes, the first six weeks f A. About $75. 
profit. 
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Q. How much was the average profit on the 
l_t1ats that you sold 1 A. Well, it differs; some-
ti mes 50, sometimes hats 100; some 33 1/ 3; 
some not any. 

Q. What would your sale have to be on an 
aver age for you to earn $75. a week f A. Well, 
about $150. to $175. a week. If I took that in 
in the week . 

Q. Including the ten per cent to l\I r. Perl-
mutter f A. Yes, sir. 

Q. This check that you showed us, fifty son1e 
dollars; wnat was that forf A. That was for 
a dress that my mother had purchased from 1\1:r. 
Perlmutter. 

Q. You want to say that you purchased it f 
A. I handed the check to Mr. Perlmutter on the 
day f11e store vvas closed, still thinking he con-
tro lled the mon ey. That should have been paid 
to the Corporation. 

l\!Ir. Barison; I mov e that that be 
'Stricken out. 

The Court: Yes; strike it out. 

Q. Do yon know ·what that c11eck was for? 
A. This one was for the rights of the place. 

Q. VVhen was that check given to l\!Ir. Perl -
mutter f A. On April 28th. 

Q. At fne signing of the lease f A. No, a f ev;r 
days after. 

Q. For what rights did you give that check~ 
A. I asked him what rights. 

Q .. I am asking you ·what rights 1 A. I don't 
know. 
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Q. You are over twenty-one 1 A. I hope so. 
Q. You have been in business how long1 A. 

In business1 That was my first venture. 
Q. The first time 1 A. Yes, sir. 
Q. Had you been working prior to that 1 A. 

Yes, sir. 
Q. A few days after 1fr. Perlmutter asked 

you for $450. for his right 1 A. Mr. Perlmutter 
had asked that in the store, at the start of the 
·proposition. He said t'he Corporation demanded 
it for the rights. I asked him what rights, and 
he said the reputation and having 4000 custom-
ers to trade with. 

Q. Isn't it a fact tnat the check was given 
by you to Mr. Perln1utter to pay him for cir-
cularizing, he claiming all these people, that 
he had some 4000 customers 1 A. Indeed not. 

Q. Were they circularized about your open-
ing1 A. He gave me a mailing list, yes; I as-
sisted in the addressing of them. 

Q. Did he pay for any of the postage 1 A. 
No, indeed; I have the bills. 

Q. What is that 1 ·A. No, I have my bills for 
all my announcements and everything. 

Q. Now, about the time 'that you say you 
were put out, ·when was that 1 A. February 3rd · 
1924. ' 

Q. He told you to get out when 1 A. In De-
cember. 

Q. Told you to get out 1 A. Last December 
gave me eight days notice, written on a small 
piece of pa per. 

Q. He told you to get out in eight days f A. 
Yes, sir. 

Q. Finally he put you out, when 1 A. Febru-
ary 3rd. 
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Q. You didn't know anything about business 
when you E•ntered this proposiition, did you 1 
A. I didn't know anything about business 1 

Q. Yes. A. Well, I think I did . 
.Q. Well, I as1{ed you · ~hat a rrwn1ent ago; did 

you or didn ~t you 1 , A. I did. 
Q. ,iVhen you gave this $4;")0. it ,vasn't mon ey 

on the leasf.; it ,vasn 't mentioned in the lea.sc 1 
A. I called up people before I gave the $450. 
and asked if they ever l1eard of iit before and 
they said, yes, the y had in certain departments, 
when you wt: re running a department. Friends 
of mine ·who were in the 1nillinery line, they said 
they had hortrd of it. 

Q. And when the first lease was made, the 
lease n1entioned in these pap ers, you say both 
Mr. Kiernan and 1Ir. Perlmutter told you that 
the Corporation had a long tenn lease 1 A. Yes, . sir . 

Q. Are you sure they said the Corporation 
had a long t(,rrn. leas,e? A. Yes, sir. 

Q. ,Vh en did you :first find ,out you ,,~ere deal-
ing --with a 1 A. ,Vhen I first found 
out 1 ·,vhy, froir, the .start M:r. Perlmutter spoke 
,of the •corporation. 

The Court : Counsel just asked you 
a bout 11r. I{iernan; which 1fr. I{iernan, 
junior 1 

The \Vitness: irr. I{iernan junior, yes 
-SU. 

Q. Every time they spoke to you they madt? 
that very clear to you, didn't they, that the 
Corpora tion had the lease !? _,_I\., Absolutely. 
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Q. And not 1them individually? A. Yes, sir 
the Corporation had the lea,se. 

Q. They always made sure you knew that 
thing? A. Yes, sir. 

Q. So that Mr . . P er lmutter never spoke to you 
without sayjng that the Corporation did give 
y,ou the lease ? A. Yes, sir. 

Q. Mr. Kiernan, junior, never spoke to you 
excepit when he said the Corporation will give 
you the lea.Be? A. Yes, and the length of time , 
a long term period. 

Q. He always made it very clear that it was 
the Corporation giving you the lease? A. Yes, 
sir, always. 

Q. He always made it clear that the Corpo-
ration had a lease from the owner of the build-
ing? .A. Yes, absolutely. 

Q. You are sure about that 12. A Y . es, sure 
of tha.t. 

The Court: I would lik e to ask you; 
you say just before y,ou -went back in 
Augu8t 1923, y,ou had a talk ,vith Mr. 
Kiernan senior about going back? 

The Witness: Yes, sir. 
The Court: . "'\iVas Mr. Perlmutter there 

at the timie? 
The Witness: No, it was a 1telephone 

conversation. 
The Court: ,Vith Mr. Kiernan? 
The ,Vitness: l\1r. Kiernan called n1e 

up I think from his office. I think he was 
a,t the office at the time. 

The Court: ,V,on 't you just tell . us 
what he said? 
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The ~Titness: He said the store wa;· 
going to be opened in a short time, that 
he was trying then, I think, to locate Mr. 
Perln1utter; that he had been out of tovvn 
for a few days. He said, '' I have an 
appointment made a1t the Elks Club for 
lunch, and I will know the correct time 
,\rhen the store is to be opened. in .a few 
days, a week, or three or four days' . 
Something to that effect. "You will be 
all right. everything is going on just the 
sa1ne ''. And in reference to n1y getting R-

hat or something out of the shop, that I 
had to see the Receiver about it. 

The Court: At that tiirt, or prior 
thereto, had he told you 1that 11:r. Perl-
n1utter ,\ras going to continue Alone~ 

The ,Vitness: Yes, sir. 
The Court: And that he w&s out of it ? 
The , Vitness: Yes; he said he had not 

the 1.ime to give to it, and that Joe 
Perhnutter ,Yas going to run it al one. 

Q. Now, :Miss Overend, that ,vas :F1ebruary 
1925? A. T·wentv four. ., 

Q. Up until the time that you went into Perl-
111ut1ter, Inc . you had always bAen in business~ 
is that right ? A. Yes, ahvays. 

Q. You never had &ny difficulty prior to 
April 1923-- A. No. 

Q. (Conti1rning) In gettinr.· a positjon or do-
ing something f.or a livelihood? A. Never. 

Q. It wa~ only after you 1eft Perln1utter 
Shops that it was in1possib1e for you to get 
anything to do? A. Yes, sir. 
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Q. Is that right 1 .li. Yes, sir. 
Q. Miss Overend, you ·wanit to tell this Court 

and Jury- . A. The truth. 
Q. Just vvait until I finish m.y question. Up 

1 o until April 19231 you never had any difficulty 
whatever :i.n making a livelihood 1 

Mr. Sewell: I o'bject t,o ,vha-t she wants 
to tell the Court and Jury. 

:Nir. Barison: I withdraw the question 
in that fonn. 

Q. Prior to April 1923, you nevAr had any 
trouble in getting a position 1 A. Didn't seem 
to. 

2 o Q. You never had any difficulty about ir1aking 
a liveliho ,od in the hat business, in the millinery 
trade? A. No. 

Q. Since February 1924, you haven't been 
able to earn even a penny 1 A. I haven't up 
until two months ago and since that time l 
lhave, since the firs 1t of April of this year. 

Q. You haven't earned a penny until ·when ? 
A. The first of April this year. 

Q. Do. you remember, on the stand, in answer 
3 o to a question by Mr. Sewell, not half an hour 

ago, you said tha-t you hadn't earned a penny 
until this mon1ent 1 A. I beg pardon. I have 
since the first of April. I believe I gave them 
in my examination before tri~l, in Mr. I-Iiggins' 
office, that I had been earning n1oney since the 
first of April. 

Q. But do you remeir iher this n1orning, in 
answer t,o I\1r. Sewell 's que ,stion, saying that 
you have not made a penny; do yon remember 

4 o saying tha-t 'J A. Yes, I do. 
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Q. Will you tell the Court and Jury why you 
fo,rgot until a few· minutes ago to n1ention that 
you had earned money in April of this year~ 
A. ,, Thy, I don't know ,vhy I shouldn't say it; 
only that I have. I have been doing business 
fron1 hon1e since the fir.st of April. I gave a 
full account of all that in :Mr. Higgins' offi~e. 

Q. You were rather positive in your state-
ment to Mr. Sewell? A. I thought that was 
understood. I thought that vvas ,on the record. 

Q. Fro1n February 19:24 until April 1926, a 
period of o-ver two years and one n1onth 1 A. 
Two n,onths. 

Q. You haven't earned a penny ~ No. 
Q. You haven't earned anything ~ A. No. 
Q. H,o-w hard did you try~ A. I was trying 

hard, but I wa-s incapacitated. I lost my voice 
for nine mo11ths. 

Q. How did that happen 1 A. From m.y 
nerves, shoe-ks, according to the doctors. 

Q. You lost your voice from. your nerves? 
A. I could not speak. 

Q. Then, if you had not lost your voice fron1 
your nerves, you V,7 ould have been able t,o g0 

in some bu~iness and done just as well f A. 
Abso lutely. 

Q. And that is the reason ,vhy you have not 
iearned any m-0ney for the last two years, because 
you lost your voice 1 A. :My health, my whole 
condition . 

Q. And that is the 
earne d any money ? 

reason vvhy you haven't 
A. Yes, sir, absolutely. 

Tlte Court: And has the condition pre-
vailed ever since tho time, in ],ebruary 
1924~ 
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The "\Vitness: March 4th, that was my 
first examination by a doctor, and I could 
not speak above a whisper, and I believe 
in the police Court, you will remember I 
had some trouble, a recurrence of it. 

The Court : Of course, there can be no 
recovery for that. 

Q. Weren't you sick at the time that this new 
arrangement between you and Perlmutter Shops 
broke up, when you had this argument; weren't 
you sick at that time, getting down to business 
late, wasn't that the cause of the argument 1 A. 
Not at all. I could not use the telephone down-
stairs. I had to use the one home. I used my 
own telephone at home. 

Q. You were not feeling well, Miss Overend, 
for a few months, were you 1 A. Yes, I was 
nervous, high strung. 

Q. Isn't it a fact, that the second time you 
were there, after Perlmutter Shop had reopened, 
isn't it a fact that all the trouble was the result 
of your coming in very late and sometimes not at 
all and 11r. Perlmutter asking you- A. Indeed 
not. 

Q. In reference to the fact that the department 
was going to smash 1 A. Indeed not; absolutely 
not. 

Cross Examination by Mr. Higgins: 

Q. Miss Overend, you don't say that either of 
the Kiernans had anything to do with having you 
put out at the end, do you 1 A. No, but they 
knew about it. 
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Q. They had nothing to do with it 1 A. No, 
they didn't take part, as far as I know. 

The Court: You are ref erring to the 
second time 1 

lVIr. Higgins: When she was put out 
actually. 

Q. That was Perlmutter did that 1 A . . Abso-
lutely. 

Q. You knew that the place reopened after the 
bankr uptcy, and that neither I(iernan had any-
thing to do with the place after that? A. Why 1 

I thought that they vvere connected. 
Q. You knew they had nothing to do with the 

business? A. (No answer) 
Q. This check that you gave-

The Court: Is that right; you did not 
answer. 

( Question read as follows: Yon knmY 
they had nothing to do with the business n 

The Witness: Yes, sir. 

Q. This check that you gave to 1Ir. Perlmutter 
was dated April 28th, ·wasn't it, and that is three 
or four days after you signed the leaser A. 
Three days. 

Q. You kne-w that the lease ·was with Perlmut-
ter Inc. didn't you? A. Yes, sir. 

Q. You knew then, or thought that 1.'Ir. I(ier-
nan had some interest in Perlmutter, Inc.? A. 
Yes, surely. 

Q. You drew a lease with the Corporation, for 
·which you were to pay only ten percent 1 A. Of 
ID? gross sales. 
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Q. And it had in it nothing at all about this 
$450. did it~ A. No. 

Q. And then you are suing now Mr. Perlmutter 
personally for this, aren't you~ A. Yes, sir. 

Q. Claiming that he defrauded you out of 
this amount of money~ A. Yes, sir. 

Q. You don't claim _ anything of this from the 
Kier:p.ans A. Only that I thought it was going 
into the Corporation . 

Q. You thought so; you found out afterwards 
it didn't~ A. When I got my Bank statement. 

The Court: There is no proof of that 
yet, that the Corporation did not get this 
money. 

:.Mr. Higgins: Well, in their complaint 
they are suing on a separate account 
against Perlmutter. 

The Court: They will have to prove it 
more than they have done. 

Q. Can you give us any reason, 1\!Iiss Overend 
why, if you made the lease with the Corporation, 
in which you knew that Mr. Kiernan had an 
interest, and, by the way, you knew Mrs. Perl-
mutter had an interest in it, didn't you~ A. 1-frs. 
I(iernan 

Q. Mrs. Perlmutter~ A. I think I heard some-
thing about it. 

Q. If you knew that, can you tell us why you 
gave Mr. Perlmutter personally $4501 A. Yes; 
I can explain. 

Q. For executing a lease with the Corporation 1 
A. He made the check out and I signed it. I 

Adeline NI. Overencl-For Plaintiff-R ecalled-
Cross . 

didn't question it. I thought I was dealing with 
two honest men. 

Q·. Y-ou were dealing with one man about that ? 
A. I--Ie told me; I can explain that. 

Q. Just a minute; didn't he first ask you to 
make this check out to cash ~ A. Yes, sir . 

·Q. You have given testimony- A. Yes, l 
think the check he sent was simply made out to 
cash , that 1Ir. Perlmutter sent to me, to make 
out to cash. 

Q. That is what he sent you~ A. He sent "that. 
Q. After you made the lease ~ A. The nws- -

·senge r boy, Sidney, I can't remember his other 
name. I-le sent that by him to my home and he 
called me up about it, that was to make it out 
to cash. 

Q. You kne-,;v that you had taken the lease ,ntb 
the corporation at that time ? .,A .. Yes, sir. 
_ Q. You made some objection to h1m making it 

·out to cash? A. Yes; I said I didu 't care to 
do business that way. 

Q. And then he said 
personally, didn't he? 
cli<ln 't say anrthing. 

to make it out to hirn 
A. No, he didn't; he 

Q. He did make it out? A. Yes, he did so . 
Q. Did 3rou question why it was made out to 

him personally ? A. I brought the book down. 
Q. Did you ask him why it wa1:, made out to 

him pe1·sonall3~? A. Yes, I can answer urn t. 
·::\-Vhy, d_idn't 3ro11 try to be smart", he saicI. 

"\Vhy did you ask so many questions. you 
··would think this ·was a million dollar affair vou 
we1~e going into. I thought you were bri~·ht, 
asking questions lik e that. Don't you know I 
rim boss. J\Ir. I(iernan relies on me. I make the 
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money", he said, "This is perfectly all right, 
it is going into the Corporation". 

Q. Did he say anything more to . you atout 
it 1 A. I never heard another word of the $450. .. 

Q. Didn't you gather from his conversation 
that he was getting a bonus for himself with tile 
$450. for executing this 1ease1 A. No, I didn"t. 

Q. What did you think he meant when he said 
these remarks that you just gave us, said "I am 
the boss. Don't be childish. Give me the 
money 1 '' A. I thought he controlled the entire 
business, that Mr. I{iernan depended upon him. 

Q. You have been in business long enough to 
know after the controversy and he still insisted, 
first that you give him a check payable to cash 
and then to his personal order, that it wasn't 
going into the corporation 1 A. No, I didn't, 
Mr. Higgins. 

Q. You still thought it was 1 A. Yes, sir. 
Q. You really want us to believe that 0? A. 

Absolutely. 
Q. You found out however afterwards that 

it didn't go into the Corporation, didn't you 1 
A. Yes, sir. 

Q. You made a criminal complaint against 
l\1:r. Perln1utter, charging him- A. Obtaining 
money. 

Q. Obtaining the $450. under false pretenses 1 
A. Yes, sir. 

Q. And he was arrested on that day 1 A. I 
questioned him after. 

Q. He was arrested on your complaint for 
that 1 A. Yes, sir. 

The Court: You questioned him a:fter-
wards f 
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rI'he vVitness: Yes, sir. 
~Fl1e Court : What did he say1 
The ,vitness: I think after the shop 

closed. I sa id "\Vhat about that $450.". 
1-Ie said, '' Why, that is perfectly at 
right". I said, "I paid for somet'i1ing, 
.and I didn't get anything apparently". 
He said, '' Vi ell, you are all right. Didn't 
l\Ir. l(iernan tell you you ·were all right'' 

Q. This last check of Juno 19th, that ·was a i 
th e time of the bankruptcy a? A. 'I'11e day. 

Q. The day of tho bankruptcy? A. You, sec, 
I still had confidence. 

Q. Yon kn ev{ then that Perlmutter Inc. ·was 
the Corporation that owned the place 1 A. Yes, 
Sl l'. 

Q. And t'nat it was in bankruptcy? A. Y cs,-
no, I guess I just heard that around in the 
morning, I didn't kno-w the details. 

Q. You ·wanted to get a dross out of then ~ f 
A. No, that dress , Tas bought the second wC'ol· 
I was theTe. It was a c. o. cl. He wanted nm 
to pay for it. 

Q. You <lidn 't get it yet 1 A. Y cs, jt ,Yas a 
~- o. d. 

Q. He asked you to pay for it? A.. Ye~, it 
was m~r mothers. 

Q. You knew fj10 dres s belonged to Perlmut -
ter Inc. 1 A. Yes, and I brought my bank book 
np ·with the intention of making the check. 

Q. When l\t[r. Perlmutter said "l\fako it out 
to m~r order,'' you still had some confidence in 
him and made it out to him personally~ didn't 
yon 1 A. That is right 
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Q. You knew at that time anything due to 
the Corporation should have gone to the Re-
ceiver, didn't you? A. No, I didn't. 

Q. You didn't believe so? A. No, I didn't 
know that. 

Q. You had all your dealings up to that time 
wit'n the Corporation, hadn't you? A. Yes, sir. 

Q. What suddenly made you think you could 
pay corporation debts to J\1r. Perlmutter J A. 
I don't knovv. 

Q. You don't know? A . Only that J\1iss Earl,v 
( n corroborated it. 

Q. As a matter of fact, you had complete 
confidence in J\Ir. Perlmutter? A. Absolutely. 

Q. You did anything that J\!Ir. Perlmutter 
suggested in the way of payment, believing he 
was saying the right t'.hing? A. Yes, and be-
lieving that I was dealing with both men as 
honest . I thought it was perfectly all right. 

Q. I am ta lking about your dealings with 
1'1r. Perlmutter? A . I '.had no doubt. 

Q. When you made your complaint against 
1'1r. Perlmutter for obtaining this $450. by false 
pretenses you gave Mr . I(iernan as one of 
your witnesses and had him subpoenaed? A. I 
beg pardon . , 

Q. He was subpoenaed? A. J\1r. J\1essano, the 
Grand Jury subpoenaed him. 

Q. That is the prosecutor? A. Yes, sir. 
Q. He himself had gotten the name from some 

place? A . I think they figured it out someone . ' 
111 the Grand Jury, or someone else wanted 
him; not me . 

Q. vVhen you signed this lease with Perlmut-
ter Inc., up to that morning you had had no talk 
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with young Mr. I{iernan or the older J\tir. I(ier-
nan about that lease? A. Up until that morn-
ing? 

Q. Up until that morning? A. No. 
Q. You had however talked about it ·with ::\Ir. 

Perlmutter f A. Yes, sir. 

~Piie Court: Speaking of what mon1ing J? 

The "\Vitness: Of the morning I signed 
the lease; I had a talk that mo ruing with 
J\f r. I(iernan. 

The Court: J\Ir. I(iernan junior 1 
The Witness: J\ir. J(iernan junior, yes, 

sn·. 

Q. Didn't I understand you to say that up 
t o t'11at morni1u~;, when he came there, you had 
l1ad no talk ·with J\[r. I(iernan junior about the 
lease ? A. No. 

Q. You had several talks ·with J\Ir. Pei-lmutt c r 
<lidn 't you, a bout it? A. Yes, sir. 

Q. You had arranged the details f 1L "\V ell, 
my la,YYer did. . . 

Q. Yon had a lawyer? A. Yes, sir. 
Q. :Mr. Brovvn, wasn't it? A .. Yes, sir. 
Q. You had arranged all these deta1ls bef on : 

you got theTe that morning, before you s;1id 
a thing to J\Ir. I(iernan junior? A . No, I hadn't 
signed the lease yet. I had really arranged --

Q. Up to that morning, you had not talked 
to any of t'11e T(iernan 's, or )7 0nng J\Ir. I(ierna11 
at all about it? A . No. 

Q. Your lawyer dre,:v the lease, ::\Ir. Brovn1 ? 
A. Yes, sir . 

-Q. Then JUr. Perlmutter told you to go there 
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that morning and sign the lease, and he would 
have J\'Ir. l(iernan there to sign? A. And Mr. 
Brown did too. 

Q. You had your lawyer t'here too? A. Yes, 
SU. 

Q. How long before that was it you first 
talked to Mr. Perlmutter about the lease? A. 
].,rom March I think it was. 

Q. From 1\1:arch? A. Yes, sir . 
Q. Up to when? A. The last of 1\1:arch. 
Q. About a mont'n was it? A. About a month. 
Q. You had frequent consultations at hi s 

place? A. Not at his place; at my home. 
Q. Regarding that? A. Yes, sir. 
Q. During all that period you had no conver-

sation with any of t'ne I(iernans about it ? A. 
No, because Mr. I{iernan was a,vay at the time. 

Q. You knew that Mr. Perlmutter was the 
active manager of the store, didn't you? A. 
""\T • .r.es, sir. 

Q. You were in that place about seven week s 
before the bankruptcy? A. Six to the day. 

Q. And then you knew that Perlmutter Inc. 
was in bankruptcy; from various reasons yon 

3 0 found that out? A. Yes, but Mr . Kiernan didn't 
tell me that . 

Q. You put an advertisement in the paper 
that you were conducting a bankruptcy sale? 
A_. No, I didn't, Mr. Perlmutter did . 

Q. You assisted in making it up? A. No, I 
didn't, Mr. Higgins . I didn't even know it was 
going on until-

Q. You assisted, or arranged to use at least 
part, you consulted on it and agreed to it? A. 

4 o Yes, prices, yes, sir. 
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Q. That is ,vhat I mean; you knew that ViTa~· 
a bankruptcy sale that you were advertising? 
A. Yes; I didn't know- it before. 

Q. Before you didn't knovv; fnen you did? A. 
When I sav1T it, yes, sir. 1 0 

Q. You had this bankruptcy sale, and the ~: 
after the bankruptcy sale, you went on there 
doing bus~11ess ag!;l,in, didn't you 1 A. Yes, sir. 

Q. After, you vYent on under the new Corpora-
tion of Perlmutter Shop, didn't you f _,_A.._. Ap 
parcntly. 

Q. You kne,v that, didn't your A . I neYc1· 
saw any record. 

Q. I knovv, but didn't you know it. Y 0 1.1 

knew that t'11ere was a new Perlmutter Shop: 2 0 
it was in the advertisements, wasn't it? A. Ye::, 

u. 
Q. Yon kn ew that Perlmutter a11cl l\Iiss Turley 

were the stockholders? A_. I didn't know that. 
J didn't know who ,\Tere the stockholders. ] 
knew of ]Hr. Per1111utter ; thRt's all. 

Q. You knew it was a new Company~ A. Yes, 
SH . 

Q. Yon ,vent on under the new Company, up 
tc February when 1[ r. Perlmutter put you out, 3 0 

,, ' 
you say? 1_\._, Yes, sir. 

Q. This n10ney you put in when you startcc1, 
as I understand, was about six or $700 . for 
fixtures and $1000. worth of stock? 1\ __ . Yes, 
when I started; that is what I actually spent 
initially. 

Q. I understand that the stuff you so]d, you 
rep~enished afterwards? A. Yes, sir. 

Q. You didn't lose any of that stock, i.he 
original stock? A. I didn't lose it, the bn]k I 4 0 
l~ad to sell at a sacrifice. 
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Q. You were willing to sell it at the pric~ ?ou 
sold it for? A. I didn't want to-was I w1lhng, 
you say? 

Q. I said you were willing to sell these at 
the price you sold them for? A. I had to. 1 

O Q. The Receiver didn't take any of your 
goods? A. No. 

Q. Your goods were not disturbed at all by 
the bankruptcy? _A __ . No. 

,Q. Simply closed up for five or six ,veeks ? 
A. Six. 

- Q. And then you reopened again and went on ? 
A. Yes, sir. 

Q. You filed a claim in the bankruptcy? A. 
No I never did. 2 

O Q. y ,0 u fi}ed a dajm for son1e $27. or $37 1? 
..Li\_, I didn't; 1fr. Perlmutter did not mP.. . , 

Q. What for; what was it for? A. I d1dn t 
know anything about it until I received the check. 

Q. There was a claim filed in the banlhuptc y 
in your name for $39. some cents, wasn't there ? 
.1\.. ·Evidently but I didn't do that, lVIr. Higgins. 

Q. You kn~w it was filed? A. I didn't know 
anything about it until I got a check. I_ know 
that '$39. of my n1oney ,,ra,s in there safe; 111 fact 3 

O I took it up with 1\1:r. Weitz personally. 
Q. You got the moneyl A. Yes, sir. 
Q. Didn't you testify before trial 

had to file a claim for it, to get it"? 
didn't say T filed a claiin. 

that "I 
A. No, I 

Q. You didn't so te .stify? A. No, I simply 
asked Mr. Perlmutter. 

Q. Didn't you sign a claim? A. No. 
Q. Didn't you make an affidavit to it? A. No, 

4 0 I didn't. 
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Q. You didn't file any other claim against 
Perln1 utter, Inc. ? .. A. No. 

Q. When was the first time 1\f r. I{iernan told 
you, after the bankruptcy, that 1\iir. Per :mutter 
,vas going to run the business, and he was going 
to get out? A. He told me the morning of the 
day; it happened in the store. 

Q. I--Ie spoke to yon, told you that same thing 
severa l times after that, dicln 't he? A. Yes, 
several times. 

Q. Always · saying he ,vas going to get out and 
Mr. Perlmutter was going to run it hcrca _ftci·? 
A. Yes, run the business. 

The Court: Referring now to l\[r. 
J{iernan senior '? 

The \Vitness :·Yes, sir . 

Q. Now at that tin1e, the morning of the 
bankrutcy, und after that, 1\1:r. Kiernan l1acl 
nothing to do with the business, except as to 
what interest he ma.v have had in the building 1 
..A __ . Yes, and that he was going to take an 
interest in me. 

Q. That is, a friendly interest 1 __,__A.... I don't 
kn'.:>w. It seemed to he for my business end of 
it. 

Q. You knevv from that time that he hacl 
nothing at all to do with the business that was 
-conducted in that establishmentf A. No, I 
didn't. 

Q. He told - you he was through 1 A .. He did 
:' ·hen I got out that se,~en weeks this was pend-
ing . 

Q. He tried to make a friendly &rrange111cmt 
io get you to stay in the store? A. Yes, sir. 
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Q. Gave you some very friendly advic e? A. 
Yes su. 

' Q. He was friendly? A. Yes, he was. 
Q. And he told you he had nothing more to 

do with the business; you had no reason to dis-
believe him? A. Yes, sir. 

The Court: Who does that apply to. 
Nir. I{iernan senior? 

The ,Vitness: Mr. I{iernan senior. 
The Court : Did he say his son was 

,out of it too? 
The Witness: No, he didn't. 

Q. You never had any other dealings with 
his son? 

The Court: He said Nir. Perln1utter 
was running it for himself ? 

The Witness: Yes, su. 

Q. You knew that the son, Jin1, had very little~ 
to do ·with the business anyhow ? A. Yes, sir. 

Q. He never was around ther ,e. These things 
1of yours ,vere out in storage? A. I learned they 
were. 

Q. You found out they were ? A. Eight n1onths 
after. 

Q. You never took then1 out of storage? A. 
""\Vhy should I. 

Q. Yiou could have taken them out if you 
paid the storage? A. I didn't put them there; I 
could not take them out. 

Q. You found out; you went. to the place 
where they Vl 1e1re in storage1 A. Yes, su. 

Adeline "JJf. Ove r(Jnd-- For Plaintiff -Reca lled-
Cross . 

Q. You f,0und out if you paid the storage, you 
could take them out ? A. He ,vould brino · then1 b 

do,vn to let n1e take then1 out if I ·would pay the 
bill. 

Q. You didn't vY'ant to pay? A. I absolutelv 
ref used to pay it. 

Q. As far ·a.s you know, they are , still in th e 
storage warehouse? A. Part of then1 accordin •r 

' t) 

to the jnventory. Not ,vhat I left. 

The Court: l\!Ir. Se,vell, what do y,ou 
claim are the it en1s of damage '? 

JVIr. Se,vell: We clain1 the , iten1s of 
damage are $1200. stock and fixtures in 
the store vvhen she was evicted by Perl-
mutter at the end of the sev;en· weeks, F eb-
ruary 1924: then we have a ciairn for loss 
of earnings fron1 this business, for th e 
period of the lease. 

(Argued) 

Cross E x an1i11a.tion bp AI r. Ilig9in s (1rcs iunecl) : 

Q. After the bankruptcy, l\!Iiss Overend, yc•u 
went back under the ne,v corporatiion of Perlmut-
t c1· Sbop; you had nothing to do with either of 
the I(i ,ernans regarding the business until you 
were evicted, did you f A. No, I don't think so. 
I savi1 them occasionally. 

Q. Since you went out of the store, u11til the 
efforts you made to get employment, did you go 
to the place, any place you worked bef 01·e? 
A. Yes, sir. 

Q. And there was no opening for you f A. No, 
.SU . 
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Q. Y,ou didn't try any other place because that 
you said was humiliating1 A. You 'asked me, but 
you didn't ask me the reason. 

The Court: Why didn't you 1 
The Witne ·ss: I didn't not then; I could 

not up ·on the advice of n1y physician. 

Q. On account of your illness, you could not 
do 'any 111ore vvork1 A. That has continued,--

Q. That continued 1 A . It has continued r1ght 
up to the present time . I a111 still treating. 

Re-cross Examination by Mr. Baris :ni: 

Q. You have testified that y10u had 1\!Ir. Perl-
mutter arrested in r,eference to this charge, in 
reference to the check and the fraud charge? 
A. Yes, sir. . 

Q. And all of those cha.rges were dis1nissed in 
Court 1 A. No, I don't know, beeaus ·e· it is not so. 

Q. Y,ou don't knovY that they have been dis-
1nissed, do you 1 A . No. 

Q. You know that you have heard nothing 
since the tin1e this case ·was first heard in the 
Police Court and Mr. Perlmutter was paroled-
.A_. Yie·s, only lV[r. Per]mutter's c1onversation on 
the phone to me pertaining to it; that is the only 
thing I kn O-Y\' . 

Q. You kno-w that since that ti111e he was pa-
Toled and you presented your case, y1ou have 
}:rard nothing1 A. I appeared befor ,e, the Grand 
Jury again. 

Q. Other than that you nave heard of no ac-
tion. V\Then did you appear before the Grand 
Jury1 A. Last September. 

G7 

Adeline NI. 0v erend--For Plaintijf-R ecallcil-
Re-di?'ect. 

Re-direct .Exarnirwiion by M1·. Sewell: 

Q. What conversation did you have ,Yith Ah·. 
Perlmutter '? A . I appeared before the Grand 
Jury in Septen1ber, at the Septemb er ter111. I 
think the first day it happened on a Friday and 
on the M:onday follo-\Ying, sometin1e in Septem-
ber, Air. Perlmutter called m,e, on the phone and 
said that I would be surprised it ·w'as he that vva;;, 
Callino· and he said that he had heard I had beeil o, 
before the Grand .Jury; he had a,lso learned that 
I was up there and going back again on the fol-
lov1ing Friday, and he said 'I have you licked 
again, because I h::1,ve it fixed". 

Q. Was ::\fr. Pigott ever introduced to you by 
1\h·. Perln1utter '? A. Yes, sir. 

Q. Who did }\tir . Perhnutter introduce hi1n as! 
A . Shortly after I signed th e lease, he brought 
i:his gentle1nan upstairs and introduced him as a 
dr, ~ss sales111an, and he looked the place over. T 
met hin1 again, I guess eve ry day for three 
weeks- - for six "~cr1rn he was in and out every 
day . 

C). I-Iow many days was it after you signed the 
Jea~e that you first saw nir. Pigott around the 
-place '? A. Wl1y, I signed the lease on vVednes-
day and I think on the following Saturday. 

Q. The foHowing ~aturday, bYo or th1·ee clays 
later 1 A. Yes, sir. 

C\Vitness excnscd) 

10 

JO 

40 



10 

20 

30 

40 

Edward Pigott-For Pla ·intijf-Dfrcct. 

EDWARD PIGOTT sworn: 

Direct Exwnination By llir. Sewell: 

Q. By whon1 were you employed in April 
19'2:3? A. Credit Clearing House, New York. 

Q. Did you l1ave occasion t,o go to Perlmutter 
Inc. during that 111011th, to 1.16, Monticello Av-
enue, Je ,rsey City? A. I did. 

Q. Did you meet l\'fiss Overend there -~ A. I 
did. 

Q. What did Mr. Perln1utter introduce you as 1 
A. Mr. Perlmutter: I met 11r. Perhnutter down-
stairs and he told 1ne about this millinery depart-
111ent upstairs and he said, '' I --will bring· you up-
stairs and introduce you to the young lady, but 
keep your rr10uth closed". We went upstairs and 
he introduced 111e as 1tlr. Pigott, a dress salesman 
fron1 New Y1ork. 

Q. What was your mission there? A. To col-
lect n1oney for accounts averaging betw 'een 38 
and $40,000. on past due accounts and also on 
credit extension. 

Q. N o-,,T, had P8rlmutter Inc. been given ~-
credit extension prior to April 25th 1923 ? A. 
They ·were all the tin1e. 

Q. All the time had credit extensions ? A. Yes; 
at that tin1e they were in financial difficulties, 
and there was a creditors 1neeting called and a 
credit extension ·was granted. 

The Court: When ·was that you called ? 
The Witness: Well, to tell you the 

truth, I cannot give you the exact date. 
It was sometime , in SeptemberJ I think it 
,Fas, of 192~. 
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'11he Con rt : Sept ember 1922 ? 
The vVitness: :H~ither August or Sep-

t en1ber 1922 1 

Q. vVell, describ e ·what a cr edit extension is '? 
A. A c1·edit ext ension is when a dealing is going 
behind ·with all hj-:; bill s, they call a creditor s 
n1eeting and instead of putting the party int o 
bankruptcy, they give him a credit ext ension, 
vYhereby he is supposed to pay so n1uch on ac--
count of the pa st dne accounts, to pay them off, 
.and on the nmY aconnts, he is supposed to pay 
within thirty day s. 

Q. ··y:vas jt under such an arrang ement that 
Pcrln1uttcr Inc. ·was operating ? A. Ye s, sir. 

Q. ·you say th eir total bills wer e between 38 
and $40,000. ? A. Yes, bebveen thos e figures. 

Q. Did ~h·, P erhr:utter tell you ·why he mi s-
repr ese nt ed you in thr in t roc1nction ? A. "\Ye]], 
as far as he said, he told me that ::\Ir. I~iernan 
was a-way-he kept tGlling m e-a nd that wl1r~1 
11:r. I{jcrn s:n canw hack to t lw place: that lw 
would put additional mon ey into . th e lnrnino.-:s 
-that he hacl taken out p1·evicusly. 

Q. Who had taken out ? A. 11r. I(iernan. 
Q. Did he say anything about Miss Overerd 

,, ,ho ·was upstairs '? A. I-le told me about the n1il-
linery departn1ent, what a good thing it ·would br~ 
for the corporation, hoviT much money they were 
111aking at it, trying to build a mountain out of 
nothing. 

Q. "\Vhen did you next see ::Miss Overend ove e 
there '? A. I used to see :Miss Overend every tinie 
I went into the place and bid her the time of day. 

Q. Did Perln1utter ever have anything further 
to say about upstairs ? A. Well, the next time hl: 

1 0 

20 

ao 

40 



1 0 

20 

30 

40 

70 

Edwarcl P 1igott--Por Plaintiff-Dir ect. 

spoke about upstairs ·was after the bankruptcy 
matter ,vhen I came over there to find out what 

' the conditions vi1as. He told n1e about a party 
that put in so 111uch money, and that negotiations 
--with another party to the business to put in 
~i,10,000. 111ore. , 

Q. Did he say anything about JYiiss Ove'rend i 
A. At that time, I asked 11:r. Perlmutter v,hy 
Miss Over end Vilas kept closed for seven weeks. 
He said, "That was for my benefit". 

Q. Whose benefit? A. His benefit, ::\1:r. P erl-
111utter 's. 

Q. vVhy, did he ,say~ A. I asked him ,vhy and 
he turned around and walked a,vay fron1 111e. If 
I am not mist aken, JYiiss Overend was --with him at 
the tin1e when I asked that question. 

Q'. Did he ever have any further conversatio11 
with you regarding JYiiss Overend A. He dirl. 
It ·was about three or four ,veeks after. I don 1 
know when exactly, when I came in, he started to 
tell 111e about this party that vvas about to put in 
$10,000. into the bu siness; but that he ·wanted 
JYiiss Overend to stand the responsibility of 
putting 111oney in. 

Q. vV anted her to do that ~ A. Wanted Miss 
Overend to practically take charge of it, but Miss 
Overend could not see her ,vay clear, from what he 
told me, to stand that responsibility. 

Q. You mean he ,vanted her to put $10,000 . 
into the business ~ A. No, this party was going 
to put the 111oney in and they --wanted Miss Over-
end to a,ct as general manager, more or less , of the 
pla ,ce, and Miss Overend could -not see her way 
clear to do that. 

Q. ,Vhat wa.s she to do so far as the $10,000. 
"\Yas concerned~ A. JYir. Perh11utter was nego-
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tiating with friends of hers to put the money in. 
Mr. Perlmutter told me that Miss Overend would 
not take the responsibility. 

Q. Of having friends put in $10,000 ~ A. Yes; 
he said, '' I an1 going to throvv her out of the 
place'' and then I had no n1ore dealings with 
either of them until the last tin1e when I was with 
the Credit Checking and Adjusting Corporation. 
I received a, claim from one of our clients in New 
York by the name of ,Varshow, and I wrote to 
Perln1utter Shop to find out whether JYiiss Over-
end ,,Tas out or in and we received a letter back, 
vvritten on the botto m of it, '' JYiiss Ove1·end 
isn't here any 111ore. You can find her at 2684 
Boulevard, .Jersey City. For further informa-
tion come to see me". Then I picked up the 
telephone £UJd call0d Per]111utter, didn 1t tPll hirr~ 
,vho was ta ,Jking, rrnd. he told n1e he had thrown 
11:iss Overe1H1 out. I sa id, ''"\\Thy, how could you 
do that". He sajd, ""'\Yell, I did it. That is ho,'.T 
it was done''. I tl1en wro~e :Miss OverC1nd. Sh e 
.asked me to con1e ove1· to see her regarding tJu· 
claim, and in regard to the general condition of 
from the Oorpora,~jon. I laughed because' the 
her place. She then told me she had a leas e 
Corporation never hnd a lease. 

Q. Did you tell her so f A. I told her so at t1w 
tim ,e. 

Q. Was that when s1he can1e to me 1 

Mr. Bari son: Which he doesn't k.i:h1vva! 
The vVitne ss : I can't toll you that

1 
1f 1·. 

Sewell. 

Q. Did you ever have any talk with JYir. J(jer-
A. I had a, talk ·with Mr. Kiernan, yes, sir. 
l\'Ir. Kiernan, senior~ A. Senior and 

nan ~ 
Q. 
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Q. When vvas the talk? A. I ,vent over to see 
them at the paper box place, down there after 
some n1one,y. 

Q1
• When wa.s that? A . That was right before 

the bankruptcy. 
Q. Go ahead; did you ha .ve any talk with him 

about the financial standing of the busin ess , the 
.status of the business? A. Yes, because I knew 
if ,I could not get .any money, I knew what the re-
sult would be. I also knew there ,vas a crt!dit ,Jrs 
meeting to be called. 

Q. H.ow soon did you know there was going to 
be a creditors meeting called? A. About ten days 
or two we•eks before it ,vas called . 

Q. When was it called as near as you can re-
member ? A . That was, if I am not mistaken, 
sometime in June. 

Q. Of 19,23? A. Yes, if I am not n1istakcn, 
sometin1e in June. 

Cross Examinaition by Mr. Barislon: 

Q. The fir .st time you met Perlmutter was in 
reference to extending credit, wasn't it? A. rrhe 
first tin1,e I n1et Mr . Perhnutter ,vas when I was 
down to collect money off him. 

,Q. He took you around and sbo-\,n~c! yoi.,1 the 
place, did be? A . ;; oi the first time. I had been 
going into that store about six to sevE:n months 
previous to taking me around. 

Q. When ·was the first time you spol\.e to hin1 
about Miss Overend being closed seven "\YeekE 1 
A. That was when the new coeporatien ·was 
opened, when I came there. 

Q. That is the ne,v corporation was , ,pened f 
A .. And the new Corporation was opened; then 
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I asked him w:hy he kept her closed up for Bev en 
weeks. 

Q. Why were you so par1:icuh 1 dy interested 
in asking about Miss Overend 1 A. "\Vell, Ht that 
time I was out gPtting credit inf orrnation and 
credit conditions. 

Q. He knew that, didn't he J .A ... Yes, :,ir. 
Q. Alth ough he kne,v you were lookiug for in-

forn1ation, you tell this jury that he said to you 
that he kept :her closed for seven week s 0? _A. li1 or 
his own benefit. 

Q. He told you that ? A. Yes, si~·. 
Q. Although you we1 e :nve.:~tiga-cing rruJit con-

ditions, and his character and his action s v;·onld 
govern the terms of credit that h8 would get J .A. 
Yes, sir . 

Q. Although at that tin1(~ he ,vas n1ore or less 
under obligation to you? A. Yes, sir. 

Q. He still told you, sar,:astically, that he kept 
her closed for his own benefit ? A. Y cs, sir. 

Q·. lVIr. Perlmutter isn't excii:ti_v a fool; he is 
a pretty shrewd gentlemen, isn't h e? A. Ye:s, he . 
lS. 

Q. He has been in busin w..;,3 a rnPn1)er c•.l: .\·e,:tr3, 
hasn't he f A. Yes, sir. 

Q. You knew hin1 for s01n2 tim 1~ ·r .. A_. I did. 
Q. And although he ,,,r::1,s v sbrewd business 

n1an, and he ,;vas trying to get an extension of 
credit from you, he still said Ju~ g,)t lier out u f the 
busjness for his {1W11 benefit 0? A. He knew at 
that ti~/ ~ be could never get any cn~dit fr0111 
the firm I wa,s ·with. 

Q1
• He said he did it for his own benefit ? A .. 

He did. 
Q. v\Then did you see hi1n after that time? A ... 

,Vell, it wa~. a coup]e of wee ks maybe, hvo or 
three -weeks afterwards. 
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Q. ,ivnat did yoL1 say tool;- placi ] at that time ? 
A. He started t o tell rn .~ ab,Jut t:;i.-, n1an putting 
this n1oney in, and lie \\·anted ~ti ~:,s 0verend t,) 

take the re sponsibility and she ~Nould not do it. 
Q. At that tin1e, he 1,11,\w he ,,·oulcl nrit ~~·et any 

credit from you 1 A. Yes , i r. 
Q. This was :.t tew weeks after? .A. 1-Ie 

thought if he could s l11)\V mo $10,00U. in th( 1 bank 
he could get credit. 

,Q. ,Vhat did he tel1 you on this occasi on 1 .A. 
I--Ie told n1e about this party ·wanting to put n1oncy 
in, and wanting Miss Overend to take upon her -
self the responsibility-

Q. vVas fhe th er e f A. I don't kn ow if sh0 
was. 

Q. Where did he state all this to you 1 A. ,Ve 
,v-er e in the private office. 

Q. And the first time Miss 0verend told you 
that she had a lease with Perlmutter Inc. yon 
laughed f A. I positively did. 

Q'. Just why did you laugh 1 A. St\Thy, because 
I knevv they never had a leas e. 

Q. You knew they didn't have a lea se ; yon 
knew that Perlmutter Inc. didn't have a. lea se ·i 
A. Yes, sir. 

Q.. And you laughed because she had a lease 
from Perln1utter Inc. who didn't have a lease 1 A. 
Yes, sir. 

Q. Perlmlitter Inc. ·were in posse ssion 1 A. 
Perlmutter was in the place when she told me she 
had a lease. 

Q. I-low long have you been in this credit 
game 1 A. I was in the credit busines s for about 
four year s . .I an1 not in the ,credit business today. 

Q. You are not in the credit business today '? 
A. No, sir. 
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Q. You knew that this lease that the Corpora-
tion had given her was no good, didn't y ou "? A. 
Yes , su·. 

Q. You knew that f A. Positively. 
Q. Be cause the lease wa-s held by the I(ier-

nan s 0? A. Yes , sir. 
Q. You knew that '? A. Yes, sir. 
Q. You knew that the corpo-ration had given 

her a lease 1 A. I did then for the first time. 
Q. Tha w·as the time you laughed 1 ..,__!\_, Yes, . sir . 
Q. You ~1 e ;v that the Kiernans were par t of 

the Corporation '? ~i\. I{iernan was the whole 
cor poration. 

rQ. Kiernan wa s the whole corporation, is that 
rig ht '? A. Right. 

Q. You knew that I{iernan had th e lease 1 A. 
Yes, sir. 

(~. Yon knew that I(iernan or th e Corporation 
had given her the lease, is that right 1 A. Yes. 
at that tjme the lease " ras shown to me. It was 
sign ed by the Corporation by Kiernan junior. 

Q. But this Ki ernan who o'wned this corpora-
tion had a perfect right to give a lease, didn't 
lw~ A .. Not a corporation lease. 

·Q. He had a p erfect right to give his own 
lease? A. Positively. 

Q. If he at any tin1e wanted to give his own 
]ease, or give his lease to the corporation, he 
had a perfect right to do that, di.dn 't he 1 .A. 
Y cs, sir. 

r J'OSS Examination by ']J[ 1'. Higgins : 

Q: You say that K.iernan ,vas the ,vhole cor-
poration; you knew ·whether he was ? .li. ~l\ccord-
on her 1 A. I did. 

] 0 

20 

30 

40 



7G 

Edwanl Pigott-For Plaintiff-C1·oss. 

ing to the records of th e Credit Clearing House. 
Q. Just a minute; do you know anything 

about that yourself! A. lvly records showed 
that the J{iernan family ·was in the corporati ,on. 

Q. I an1 asking you outside of your records; 
1 o you don't knovi7 anything about ·who owned the 

Corporation, do you 1 A. No. 
Q. And -when P erln1utter asked you to pre-

tend that you ·were somebody else to 1\1:is,s 
Overend, you pretended'? A. I didn't pretend. 
He intr-oduced 111e to her. 

Q. As ,vlw 0? .A. A dress sales1nan · from New 
York. 

Q. On your ovvn name'? A. Yes, sir. 
Q. You were not a dress salesn1an from N'ew 

2 O · York 1? A. No, sir, I ,vas not 
Q. He told you before hand he wa•s going to 

deceive Miss Overend that you were 1 A. Yes, 
sir. 

Q. You carried on the deception 1 A. Yes, sir. 

The Court: You di<ln 't contradict it, tell-
ing her anything different. 

The Witness : No. 

3 o Q. You knew it was · imposing on her 1 A. I 

40 

had intended to tell l\ifiss Overend every time 
I went into the place, but l\1r. Perlmutter talked 
to me all the time. 

Q. You wanted to tell her that you ,vere im-
posing -on her 1 A. T'nat I vvas from the Credit 
Clearing House, New York. 

Q. That you ,vere not a dress salesman 1 A. 
Yes, sir. 

Q. You knew that day you were imposing 
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Q. You were helping Perlmutter to do sonrn 
thing to her, you didn't know just what 1 A. 
Positively. 

Re-direct Examination bvy Mr. Sewell: 

Q. Had you gotten a check from young l\,Ir. 
I{iernan, or other {:'11ecks prior to the signing 
of this lease on April 25th? A. I did, from l\fr. 
Perlmutter and JYir. Kiernan Jr. 

Q. From both 1 A. Yes, sir. 
Q. ,Vhat were thos e checks for1 A. Checks 

to deliver to the different accounts t'11at were 
past due. 

Q. You knew of your own knowledg e, .did 
you, whether the two JYir. I{iernans knew of 
this credit extention under which this concern 
,vas working? A. Positively. 

Q. Was it on account of the arrangements 
they gave you some moneys? A. Yes. sir. 

Re-di1·ect E x arnination by ll!fr. Higgin s : 

Q. vV'11at you mean us to understand, l\Tr. 
Pigott, is that you savv some checks of the 
corporation. Perln1utter Inc. with both si()'na-

. b 
lures, either the younger or elder l\Ir. I{iernan, 
as officers of the corporation? A. l\Ir. I{iernan 
junior gave me checks. 

Q. It was a corporation check? A. Yes, sir. 
.Q. And signed as assistant secretary? A. Yes, 

sir. 
Q. And t'11at is what you mean ? 

The Court: Yon don't mean hjs own 
personal check 1 
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· The Witness : No, · it wasn't his per-
sonal check; corporation check. 

Re -di1'ect Exa .mination by JJ![r. Sewell: 

Q. You n1ean that ,vhen you got this c•11eck, 
you went to 1\fr. I(iernan to get it? A. Yes, sir. 

Q. You told them what you wanted it for? 
A . They knew what I wanted it for . 

Q. How do you know they knew? A . Because 
every time I came in, I told them exactly ,vhat 
I came in for . 

Q. r]?hey gave you a check? A . Yes, sir. 
Q. The only interest you had in the place 

vvas for the credit extention payment? A. To 
get money . 

Q. According to the credit extention? A. Ac-
cording to the credit extention; also the · ne,, , 
business falling behind. 

Re-cross Examination by Mr. Higgins: 

Q. Did you get these checks at Perlmutters' 
place? A . Yes, sir. 

Q. Of course, t'he new business that was 
falling behind was Perlmutters Shop 0? A . No, 
Perlmutters Inc ., not Shop . 

Q. New business of the old Company? A. 
After the credit extention, they were supposed 
to pay new obligations within thirty days . They 
did pay it unti l a certain time, when claims 
started to come in against t'11e corporation. 

Q. You got all your checks up at the store? 
A. Yes, sir. 

(Recess to 2 P . 1\1.) 
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(After recess 2 P. J\!I.) 

Officer EDWARD FLYNN sv,'orn: 

Direct E xmnina tion by JJ![r. Seu'ell: 

Q. What precinct are you connected with 1 A . 
No. 4. 

Q. Were you connected there 1n August 
1924? A. Yes, sir. 

Q. Did you have occasion during that month 
to go to Perln1utters Shop on 1\Ionticello AYc-
nue ? A . Yes, sir. 

Q. What did you do w'11en you got there and 
wha:t did you see? A . I was called in by J\[r. 
Perlmutter. He said there was hvo women he 
Vlanted ejected from the store . I asked what 
the trouble was, and he said, he didn~t know, 
they must be cra.zy ,vomen. ,Vhen I got in, I 
saw l\Iiss Overend and another young lady up-
stairs. They were standing at a table. He 
said, '' Here they are. I want them ejected.'' 
I asked l\1iss Overend ,vhat the trouble was and 
she told me she had a lease on t'ne place and 
that she was told by her counsel to take pos-
session, that is, go up there. So Perlmutter 
jnsisted that she be put out of t'11e place . I 
said '' I won't put this ,voman out if she has 
a lease on the place . That is a Court case . '' 
He said it ,vas already in the Courts and she 
was ejected from the place, s't1e was ordered 
a way from the place. I said I didn't know any-
thing about that, you had better take it to 
Court again and get a ,vrit . If yon want her 
ejected from the place, you will have to g0t a 
w1·it to have her ejected. 
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Q. Did you then go a-,vay~ A. That is all I 
did. Then he called J\1iss Overend vile names 
and everything else. 

Q. Called lVIiss Overend vile names~ A . Yes; 
I said "That has got to be cut out" . I said, 

1 o '' The only way out of it is, you might as ·well 
step out, what is the use of going on arguing,'' 
so she says "All rig!fit, I vi'ill leave the place", 
so she came downstairs . 

20 

3 .0 

40 

Q. That's all you kno -w about it? A. That is 
all I know about it. 

Crpss Exarnination by lVIr. Barison: 

Q. You were called by Perln1utter A . Y cs, 

Q. When you got there, she told you some-
thing about a lease 1 A. Yes, sir. 

Q. In your presence lVIr. Perlmutter called 
her vile names~ A . Yes, sir. 

Q. You were in uniform~ A. Yes, sir . 
Q. A member of the Police Department f A. 

Yes su . ' Q. W'.hat did you do when he called her vile 
names? A. I said "That has got to be cut out'. 

Q. Is that all you did~ A. That's all. 
Q. You didn't take him along with you~ A. 

No, sir, I didn't. 
Q. In other words, you just left them as thev 

were? A. Yes, sir. · 
Q. Althoug!h. you heard him call her these 

names? A. Yes, sir. 
Q. What did he say when he sent for you? 

A. He came around the corner of J\fonticello 
Avenue. 

Q. ,iVhat did he say? A. A couple of ·women 
in the store he wanted ejected. 
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Q. Wnat else did he say~ A. He said he 
didn't know, they must be crazy. 

Q. And when you got there, you saw Miss 
Overend A. Yes, sir. 

Q. You didn't know the lady by name~ A. 
Yes, su. 

:i\Ir. Higgins: No questions. 
J\Ir. Se,, Tell: I--Ie committed no crime in 

your presence that you could arrest him 
for? 

The ,Vj tness : No, sir. 

ELSIE J\IURPHY s-worn: 

Direct Exwnination by Mr. Seu·ell: 

Q. ,¥here do you live, Niiss 1'1urphy? A. 2-G4 
vVoodlawn A venue, Jersey City. 

Q. You are a friend ·of ~1iss Overend 1 A. 
Yes, sir . 

Q. Did you at any time go to the store of J\fr. 
Perln1utter with her~ A . Y cs, on several 
occasions. 

Q. Did you ever hear J\Iiss Overend request 
J\lr. Perlmutter to give her information as to 
,vhere her effects were? A. Yes, I did. 

Q. When was that, do you remember~ A . 
Some time in August 1924. 

Q. vVhat did she say to :rvr r. Perlmutter and 
what did J\fr . Perlmutter say to her~ A. She 
asked J\1r. Perlmuter where her merchandise 
was and he to]d her to get out of the store o·o 

' b out in the street and look for jt. 
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Q. Did he tell her where it was? lt. No, he 
didn't give any information ·where it ·was. HR 
told her to go out in the street and look for it. 

Cross Exa ·mination by Mr. Barison: 

Q. You don't know ·what actions of Miss 
Overend caused Mr. Perlmutter to take that 
attitude, do you? .r\. No, I don't knovv, only she 
asked where her . merchandise was and he told 
her-

Q. What did she ask for, merchandise or hats ? 
.L.\. lVIerchandise. 

Q. When did you say this was ? A. August 
1924, some time in August. 

JV[r. 1-Iiggins: No questions. 

SARAH ANAPOL sviTorn: 

Direct Exarnination by lYlr. Sewell: 

Q. Where do you live? A. 502 vVest 139th 
Street, New York City. 

Q. Prior to April 1923, were you in business ? 
A. At the time. 

Q. What business were you in? A. Millinery. 
Q. Did l\1iss Over end work for you? A. Yes, 

previously. 
,Q. Previous to April 25th 1923 A. Yes, sir. 
Q. It ·was a willinery store? A. Yes, sir. 
Q. What did you pay milliners ? A. I paid 

n1ost of them $30. 
Q. After February 1924, did Miss Overend 

con1e back to see you? A. She certainly dj d, 
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and a,sked me for a position ,vhich I could not 
give her, because it was taken by son1ebody 
else. 

Q. About when was that in the year 1924 ? A. 
I could not tell you, because I could not remem-
ber. 

Q. Was it around Easter 1 A. It was ju st 
before the season in which I employ people. 

Q. What is the season? A. Beginning April. 
Q. It was just before that? A. Yes, sir. 
Q. You could not give her any position? A. 

r.Y o, I have somebody in her p lace . 
Q. Have milliners salaries ren1ained the same 

or increased or decreased ? 

1\1:r. Barison: I object as immaterial 
and incompetent. 

The Con rt: I can't see the relevanc:T 
rrhe question is, what did this women do, 
did she make efforts to get employment, 
.and ,vhat was t:he dan1aged by this fraud. 

l\ir. Barison: No questions. 
Nir. Higgins: No questions. 

ADELINE l\I. OVEREND recalled: 

Direct Exwmination . by lYlr. Seiuell: 

Q. I show you a paper and ask you in whose 
handwriting that paper is ? A. l\ir. Perlmutter 's. 

Q. I show you an envelope, and ask you in 
vvhose handwriting that is? A. 1\1:r. Perlmutter 's. 

1\1:r. Sewell: I offer them in evidence. 
lV[r. Barison: No objection. 
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Accepted and marked as Plaintiff's 
Exhibits P-6a and P -6b of this date. 

Q. I call your attention to the fact, Miss 
Overend, that the envelope is dated September 
20th, 1924, and ask you is that the first notice-

11r. Barison: I consent to the Notice, 
but I certainly to not to this envelope. 
There is no evidence on that at all. 

lYir. Sewell :I withdraviT it for a moment. 

Q. Did that letter come in this enYelope 1 A. 
Yes, sir. 

11r. Sewell: Now I offer it. 
:Mr. Barjson. I still object. 
The Court: v\That is your objection? 
P-6-b now accepted and marked as 

Plaintiff's Exhibit P-7 of this date. 

Q. I call your attention to the fact that this 
envelope is postdated September 20, 1924, and I 
ask you is that the first notice you got from I\Ir. 
Per~mutter telling you where your stuff ,vas 
located? A. Yes, the first that I knew where it 
,~las, eight months after. 

Q. About eight months after he put you out? 
A. Yes, sir. 

Q. Did you then go to lYicCabe 's storage? A. 
Yes, in the following week. 

Q. Did you check over the goods that 11cCabe 
had there 1 A. 11r. 11cCabe said he could not 
"bring the furniture down, but he would bring 
the books. 

8G 

Adeline JJ1. Over-end-For Plaintiff--R ecallecl-
Direct. 

Q. The hats 1 A. Suppose to have merchan-
dise, ,vhich he did. 

Q. Did you go through the books and check 
them off 1 A. Yes, I did. 

Q. flow much of your stuff did you actually 
fnd 1 A . There vYas 26 hats left out of 148 or 
151, I an1 not sure which. 

Q. You had either 148 or 1511 A. 26 left. 
Q. When he put you out 1 A . With what vvas 

in the books. 
Q. You say there was 26 left? A. Yes, sir. 
Q. ,Vhat proportion of the value ,,Tould tha•t 

be, of the "\,\-hole ? A. ,Vell, the hats that were 
there, were simply left overs, ,vould not have 
amounted to anything at that tin1e. 

Q. They ,vere va ln eless at that time? A. Yrs, 
:SH". 

Q. What was the selling price of that stock 
that was in the store when you were put out~ 
A. $1170. 

~Ir . Baris011: I ohjrct to that. 
The Court: For what? 
The Witness: For hats, flower s, trim-

mings, everything included; everything 
·was gone except 26 or 25 hats. 

Q. Is that the price you paid f A. Absolutely. 
Q. ,Vhat price would they bring on thr 

market, to see them 1 A . Some of them brought 
100 percent, others 50, some 33-1/ 3, depending 
.entirely on the value of the hat. 

Q. I-Iow much did you figure the total "·cmkl 
}iave brought on the market 1 

The .Court: Speaking as of what tin1c ! 
The Witness: At the time I ·was put out. 
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Adeline _,_11. Overencl-For Plaintiff-Recallrd -
Direct. 

Q. J\._s at the time you ,vere evicted? 

The Court: Not what you paid for the 
things; what ,vas the ma.rket value? 

The Witness: At the time I was evicted, 
I would say about $1600. They vv·ould 
easily bring be that. 

Mr. Higgins: That was the selling 
price? 

The Witness: Yes, at that time. 
The Court: The market price; is that 

what they ,vou]d bring in the open n1ar-
ket? 

'11he ,Vitness: Yes, sir; not ,vhat I paid 
for them. 

Q. vVhat price could you have sold them for? 
A. Yes, that is what I :r:r,ean, about $1600. 

Q. V.,T ere there any drapes? A. Yes, · and they 
ren1ained there. He left those. 

Q. Did you :fina1ly get these drapes back? A. 
About ten or twelve n1onths after he had rented 
the department. I think the second tenant wrrs 
in vvhen I went back for then1. 

Q. The other tenants had used them? A. Yes, 
SH. 

Q. vVhat condition were they in? A. Ver:v 
much damag·ed. 

'--

Q. Were they of any use to you? A. I have 
never used then1 since. 

Q. What wa,s the value of these drapes when 
you were evicted in J?ebruary 1924? A. Well, 
I would say they were worth just as much as 
they were at the beginning. The silk actually 
cost $125. which I have bills to prove, and the 
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Adeline NI. 0v erend - -For Plaintiff-R ecallecl-
Dir ect . 

labor; that is only what they cost me in mate-
rial, the drapes; I have them all marked down 

Q. I-Iow much is that altogether? A. Draperi es 
a-111ount to $250. 

Q. This lady sitting on the end here; you had 
·worked for her at one time? - A. ~es, for a 
year and a half. 

Q'. In her shopf A. Yes, sir. 
Q. After you were expelled in February 1924, 

djd you ever go back to see her ? A. Yes, about 
six weeks after. 

Q. vVhat did you go there for ? A. I went 
there to sec what she could do about the :r:r,attcr. 

Q. About what? A. I wanted to go back and 
v'/Ork, if I could do it. 

Q. Did - she hire you? A. No, she could not. 
Q. Why not ? A. She had someone in there 

under contract. 
Q. Did you try to get emp~oyment any other 

place? A. I went at intervals to the various 
shops I had worked, and I could not. 

Q. Did you succeed in getting employment f 
·\ NJ 1 a·d ' L ,. . l. 0, , 1 11 t. 

Q. You said something this morning about hav -
ing been sick after you ,vere evicted? A. Yes, 
;:._ was. 

(~. Just what sort of sickness did you have, 
describe it to us? A. About three days after I 
was evicted, I lost my voice entirely, and I sus-
pected that it was a cold, and had to go over 
three "'reeks until it can1e back. I had a doct or 
and he clain1ed it ·was an inflan1mation of the 
nerves of the throat that had caused it. 

Q. Did that loss of your voice prevent you 
from actually working, trimming hats and so 
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Adeline ~l1. Overend-For Plaintijf-Recallecl-
C1·oss. 

forth? A. No, of course in selling, it -would 
cause me trouble, I could not speak so weli. 

Q. Were you in a positron to sell these hats; 
why didn't you open up another shop? A . I had 

1 o no money to go on with. 
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Q. You -didn't have the money1 A. No, I 
didn't have the money. I didn't have the furni-
hue, fixtures, nothing to go on with. 

Q. Can you tell us why you didn't get a posi-
tion after the evicting in F ebruary 1924 ? .A. 
I don't know, unless it was that I wasn't fortun-
ate enough to get it when I applied for it. 

Q. How much were milliners being paid at 
the time? A . $30. 

11r. Barison: I object . I don't see ho"\v 
n1uch n1illiner~ ·were paid has any bear-
ing on this case . 

The Court: Sustained. 

C1·oss E xamination by J.l1 r. B arison: 

Q. After you went to the lady that you worked 
for before, and she didn't take you back, you ,vent 
to several other shops ? A. Yes, small shops. 

Q. How many shops? A. I would say prob-
ably ten or a dozen different shops. 

Q. You remember that; your mind 1s clear 
upon that, that at the time you went to ti1ese 
other shops? A. Yes, sir. 

Q. Why did you say this morning that the 
only place you went to was to this lady wi1ere 
you worked before, and that you didn't go any 
other place else? 

Ad eline 1.11. Ove 1·end-F'or Plaintijf-R ecalled-
C1·oss . 

Nir. Sewell: I object to that. 
The Witness: I don't think I said that. 

Q. Why did you testify you didn't go any 
other place ? A. I suppose I didn't think ther e 
were any, because I didn't have the initjative, I 
didn't feel myself in the condition-

Q. I asked you if you had been any other place 
and you ·said 'no', _because you were sick: you 
didn't go any place else ? A. Yes, 1 was sick. 

Q. Why did you sa y you didn't go any oth er 
place ? A. I don ~t know why. I don't remembeT 
saying that. 

Q. You were examined before trial in thj s 
case, weren't you ? A. Yes, sir. 

Q. Do you remember there being ask ed this 
question: 

'' Q. D1·d t t t .. you ry o ge a position any-
-where'' ? 

1\... Yes, I told 1Ir. Higgins, Yes. 

Q. '' An sv.rer: Why, I -was ahva ys figur-
ing on going back into business again, be-
cause having gone into a proposition and 
losing a,ll th e money I had, it was hun1ili-
abng for :rre to go to this place ·where I 
had been e1nployed aft er going int o a 
proposition and havjng it fall throu gh 
throurrh no fanlt of n1ine. '--1 

Q. Do you mean by that that you didn't 
seek any employn1ent ? A. Yes, I ·went 
there and she had somebody in m:y place 
nnd I didn't go further. 
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Adeline NI. Overend-F or Plaintijf-Recalled-
Cross. 

Q. Is that the only effort you made tc 
get employment? A. Yes, sir". 

Do you remember that testimony? A. No, I 
rlon 't remember saying that was the only place. 

Q. You did say thr: sa,n1e thing this n1orning ? 
A. I don't remember; only it en1barrassed me, 
I didn't feel myself-

Q. isn't it a fact that the only thing you did 
was to go to this place and tried to get you r 
job back ? A. No. 

Q. You didn't go any other place because it 
was very humiliating, or else because you wer r 
sick? A. No, I can give you many other praces 
where I had been. 

Q. You were sick and you were not able to 
sell? A. 11y throat; I had throat trouble, and I 
was forced-

Q. You testified you could not go any place~ 
A. I wasn't so I could not walk. I said I had 
throat trouble, I could not sell. 

Q. When you opened that store, you speni 
$900. for goods, didn't you? A. Around $950 
or $960. 

Q. About $900? A. About $1100. that is from 
memory. 

Q. About $900 for hat, $250. for :fixtures· 
vvasn 't that your testimony? A. I think around 
that. 

Q. That was about $1150? A. No, I nearly 
spent $1100. for merchandise alone. 

Q. When you . opened up, you had how much 
merchandise? A. Nearly $1100. 

Q. Ai1d in the time you were there, you tcsti-
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Ad elin e '/Ji. Ove1·end-For Plaintijf-R ecalled-
Cross. 

fied that you purchased about $300. more rner-
chandise ? A. During the six ·weeks, yes, sir. 

Q. That gave you a total of $1400. spent on 
merchandise ? A. Yes, sir. 

Q. You also testified that for six weeks, 01· 

seven weeks, you approximately earned $7G. a 
·week, which would indicate sales of practically 
$150 ? A. Yes, I hav e 1ny hooks there. 

Q. You say the next seven weeks you made ap-
proximately $60 ? A. No, I was closed seven 
ViTeeks when I made nothing. 

Q. After you reopened ~ A. Continuation of 
the time from August 14 up to the six weeks pre-
vious to being evicted. 

Q. How long ,vas that, how long a time ? A. 
A bout four months; I really was back about five. 

Q. During this four or five months, you sold 
each week about $120. ,vorth of merchandise 1 
A. No, $150. $160. I have all the books here to 
prove it. 

Q. That is during four months, you sold each 
-week about $150. or $160. worth of merchandise 1 
A. Yes, sir. 

Q. That is for 16 or 20 weeks ? A. Yes, sir. 
Q. $160. worth of merchandise ? .1\.. Yes, s~r. 
Q. And during the six weeks, you sold ap-

proximately $150. worth of merchandise a week ~ 
A. The first vveeks I ,,,as there ? 

Q. Yes ? A. A little more than that; in the 
first three $200. 

Q. Will you ten this Court and Jury, if you 
sold $160. worth of merchandise for 16 or 20 
weeks every week, $160. or $170. for six ,,reeks 

' out of $1200. ,vorth of merchandise, you had 
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$1600. worth of goods when it was put into stor-
age~ A. I kept on replenishing. 

Q. You -testified you bought $300. more goods~ 
A. I beg pardon; that vvas the first six weeks 
I bought $300. 

1 0 C1·oss E_xamination by Jl{ r. Higgins : 
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Q. You said the Receiver took none ot you1' 
stuff f A. No. 

Q. When you opened up again you had just the 
same goods f A. Just the same . 

(Witness excused) 

l\{r. Sewell : I would like at this tin1e, 
to read this docun1ent nmv in evidence, to 
the Jury: 

'.' This agreement m'ade the 25th day of April 
in the year of Our Lord, one thousand nine hun-
dred and twenty three, Between Perlmutters J n--
corporated, a Corporati1011 duly organized and 
existing under and by virtue of the lav11's of the 
State of 1 e·w Jersey, party of the , first part, and 
Adeline Overend of the City of Jersey City and 
County of Hudson and State of N cw J erser, 
party of the second part; 

Witnesseth that the S'aid party of the )first part 
has hereby let and rented to the said party of 
the second part, and the said party of the secon<l 
part has hereby hired and taken from the said 
party of the first part, the , friont part of the 
premises on the second floor (about 600 square 
feet in area of the store and building kno-wn as 
Rtreet Number 116 l\1ontjcello Avenue, Jersey 
City, N m,r .Jersey, fcir the purpose of conduct-
ing a n1illi11ery shop, together ·with the right to 
use the entrance tc, said premises, for thr in~ 

Case. 

gress and ogresB cf her custon1ers, and the 
stairway le2ding to the second floor thereof, 
for the tern1 of three years to comn1ence on the 
(blank) day of 1-\ pril A. D. 1923, ·with the 
privilege of rene"\val of this lease for another 
hv-o years. 

It is specifically understood and agreed that 
the party of the second part cannot assign or 
sublet this lease wjthout the consent of the party 
of the first part. 

The 1 rent for the said preinises for the first 
three years shall be based upon the basis of ten 
percent of the gross income received fr01n th e 
conduct of said business and the rent f1or the re-
newall shal1 be on the basis of fifteen percent 
of the gross businei-:~. 

It being specifically understood that said rent 
is to be deducted on the first of each and every 
,Ye ek, beginning June first 1923, from the pro-
ceeds of said business, and it being further 
specifically understood that clearances of all 
sales shall be n1ade thr1ough the office of the 
party of the first part and that the party of the 
first part shall on the first of each and every 
·week and from time to tin1e as requested, render 
to the S'aid part~ T of the second part, statements 
showing the conditiion of the said business. 

It is also further understood that the party of 
the second part herein is not to be charged any-
thing for this service, and that the bnsjness of 
the party of the srcond p&rt is to he conductccl 
under the 11ame of Perh11utters Inc. 

The said part? of the second part covenants 
to pay to the said party of the first part, the 
said rent as heretofore "'pecified. 
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And it is also agreed that if the said rent 
shall be due and unpaid or any false record of 
any particular sales be made, or account sale be 
:rr,ade and J~ot recorded, or if default be n1ade in 
any of the covenants herein, it shall be lawful 
for the party of the first part to re-enter said 
premises and to n)n1ove all persons therefron1. 

And at the erxpiration of the said term, or tho 
termination of the lease, the said party of the 
second part will quit and surrender the premise8 
hereby demised in as giood a statei and condition 
as reasonable use and wear thereof ·\:vill permit, 
da1nages by elements excepted. 

The said party of the second party shall pay 
all of the debts, operating expenses, such as en1-
ployes, advertising, books, paper, etc. pertaining 
to the said 1nillinery business, the party of the 
first party giving space, light a,nd heat. 

And the said party ,of the 1.fi'rst part covenants 
·with the said party of the second part, that pay-
ing the said rent and perfonning the covenants 
aforesaid, ~be ma y peaceably and quietly hav0, 
hold and enjoy the said den1ised premises for the 
ter1n afore said. 

In witness whereof the said party of the first 
part have caused its c,orporate seal to be hereto 
affixed and attested by its secretary and these 
presents to be signed by its President, and the 
said party of the second pa rt has hereto set hi~ 
hand and seal the day and year first above writ -
ten. 

Signed sea led and delivered in the · presence of 
'rhom ·a s H. Brovvn. 

Perlmutters Inc. 
per James W. I(iernan, 

Asst. Treas. 
Adeline l\L Overcnd. 

Case . 

There is a notarial certificate on the back, 
uns igned. 

Plaintiff rests. 
l\lir. Higgins: I n1ove for a non-suit so 

far as the two Kiernans. 
It appears from l\1iss Overend 's testi-

ITIJony that she went in there after a 
1nonth 's negotiation ·with l\,fr. Pel'11nutter, 
·which led up to a day when the lease ,Ya~ 
to be signed, ·which was prepared by her 
la,vyer and that was the first time she had 
any talk with younger l\Ir. Kiernan. The 
negotiations ,vere had with Perlmutter. 

She w·ent in under that lease, whenever 
that was, and stayed the1·e until the bank-
rutcy, until the Con1pany ,vith which she 
n1ade the lease vvent into bankruptcy, and 
thereafter she entered into a new arra11ge-
1nent vi·ith Perlmutter Shop, with which 

·she said she was perfectly familiar, and 
.she stayed there , ,;vith Perlmutter Shop, 
and up to that point, not one of the goods 
she had, or ,her fixtures or n1erchandi ~P 

had disappeared or been disturbed. Up 
to that point she had lost nothing, ex0ept 
perhaps fron1 the closing up. 

She says she didn't see the older l\Ir. 
I(iernan until son1e tiine after she execu-
-t,ed the lease and ,,·,ent in there, so that 
nothing he could have led her into signing 
the lease. 

(Argued) 
(On application of lV[r. Sewell, .the 

Court granted hin1. permissi 1on to reopen 
his case. 

Exception to hoth couns el, nir. IIiggins 
and Nir. Barison} 
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J a1nes Iii. l(iernan-Fo1· Plaintiff-Direct. 

JAJYIES I\L KIERNAN sworn: 

Dir ect Exa111-ination b-y Mr. Sewell: 

Q. At the tin1e this lease ,,ras signed, April 
25th, 1923, you ·were away, ·were you not ~ .l\ .. 
Yes, sir. 

Q. You returned about when ,? A. Th e· 1niddle 
of JYiay. 

Q. Hovi1 did you learn that JYiiss Overend ·was 
in occupancy there ~ A. ,Vhen I ha·ppened to go 
up t,o the store and found out that she ·w1as there. 

q. Did you talk to Perlmutt ,er about it then ~ 
A. Why, at that tin1e he spoke to me that she 
was there. 

Q. ,¥here is the other copy of this lease ~ A. 
I never saw the lease; never had the lease in my 
hand. 

Q. Did you inquire as to " rhat tern1s she ·was 
there under ~ A. I vv;0uld say she was there under 
a ten percent basis. 

Q. You saw· your son frequently; jn fact, he 
vvorks with you in your office, doesn't he~ A. 
Yes, sir. 

Q. Did yo1J. have any talk with your son abont 
it~ A. No. 

Q. No talk at all? A. No. 
Q. Did you ever speak 1to ~1iss Overend &bont 

the tern1s of her renting there ·or letting ~ A. 
No. 

Q. You knew that she was there under a 
lease~ A. No. 

Q. Had no idea about it ~ A. No. 
Q. vVhat did you think she was doing there 1 

.J arnes M. J(,iernan-Fo1· Plaintiff-Di1· ect. 

A. As far aB I was concerned and as far as I 
knew, she ·was in there a,s a tenant. because 1 
really didn' t go into the ma 1tter, only Perlmut-
ter told 1ne she was in there, under that ten 
per cent prufit basis. 

Q. You kne"\\r she was in there as tenant )? 
A. In the rapacity of tenant. As t o the lease~ 
I had nev er seen it. 

l\1r. Sewell: The only reason I can 
urge as aga,inst JYir. I{iernan is that T 
believe he ratified the acts of his agent. 

Tho Court: Do you assert that there 
woukl be any rights with Miss Overend 
under her lease, if there had been a 
fourteen year lease standing in the name 
of Perlmutter Inc. 

Mr. Sewell: I think so, absolutely. 
The Court: As to J an1es ,V. Kiernan, 

tha,t i.s the son, I ,vill den y the motion 
f.or nen suit. 

As to J arnes 1\1. I{jernan, that is 
senior, I w'ill grant the n1otion for non 
'Snit. 

I ,vill grant exceptions hotn ways. 
l\iir .. Barison: In regard to Perlmut-ter, 

I move for a non suit, on the ground 
that there has been no damage sho,Yn 
as resulting fro111 the fraud, if a fraud 
vv&s comimitted. 

It appears that the only thing before 
this Court is an unlawful eviction on the 
part of l\1r. Perln1utter. 

As to the second count, I feel that the 
second count has not been proven; there 
has been no proof that the Onrporation 
did not receive that $450. check. 
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Ja1nes I. Kie1Ttan-For Plaintiff-Dire ct. 

The Court: I will deny Mr. Barison ·'s 
motions and grant him exception. 

Mr. Barison: Exception. 
Mr. Barison: Does your Honor over-

rule n1y m·o,tion as to the check 1 
(Argued) 
(P.la,intiff 's case again re-opened) 

JA1\1ES I. KIERNAN svvorn. 

D·irect Examination by Mr. S euell: 

Q. lVIr. Kiernan, during the absence of your. 
father in California, you had charge of the 
corporation n1atters of Perlmutter Inc .1 A. 
No, all I had was sign such papers as ,vere 
necessary . 

Q. Did Mr. Perlmutter ever turn over to you 
the sum of $450 1 

Mr. Barison : I object ,to the forn1 of 
the question. 

Q. ,¥ho received the . money fron1 the store 
while your fa-ther was in ·California 1 A. vVhy, 
probably J\1r. Perlmutter; whoever ·was up at 
the store. 

Q. And then vvhat did Perlmutter do with th e 
money as it can1e in, ait the end of the week f 
A. Prdhably deposits in the Bank, I suppose. 

The Court: Do you know anything 
about the receipts, yourself 1 

The Witness: No. 
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Jani es I. Ki ernan--For Plaintiff-C ross . 

Q. Didn't he make any report to you 1 A. 
No, sir. 

Q. Did you when this lease was made, in-
struct Mr. Perlmutter to obtain for the Corpo-
ration, the sum of $450. from Miss Over end 
for the securing of the rights in the building 0? 

lVIr. I-Iuggins: I object to tha.t. 
The Court: Sustained. It is not sho,vu 

he hc:d any such authority to r epresent 
the Corporation in that respect 

Q. Who were the other officers of the Corpo-
ration 1 A. "\iVhy, the only other officer I knevY 
·wa:s my father. 

Q. And you, you ,vere an officer 1 

Th e Court: "\Yhat ·was your office J 
The "\Vitness: Assistant Treasurer. 

Q. vVhat were your duties in the Corpora-
tion 1 A. ,Vell, I ,vould sign such papers as 
V{ere necessa-ry, when I was told to; that's all 
I had to do with it. 

Q. You ,.,vere the only officer here in Jersey 
City when this lease was signed 1 A. Yes, sir. 

Q. Did you, as an officer of the CorporatioH. 
instruct Perlmutter, to obtain $450. fron1 this 
worr,an 1 A. No. 

Q. You <lidn 't instruct him to get H 1 A. No , . sir. 
Q. Did he ever turn over $45-0. to you 1 A. 

N . 
O, SH . 

Cross Ex ·a(}nination by Mr. Fliggins: 

Q. vVhat did you ha ve to do with the affairs 
,of Per1n1utter In c.1 A. Practically nothing. 
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James I. Kiernan-For Plaintiff-Cross. 

Q. Did you hold any stock in the company1 
A. One sha,re. 

Q. You were assistant secre 1tary1 A. Treas-
urer. 

Q. You ,vere not a director were you l A. No. 
Q. Did you have anything to do with the 

management of the store up there l A. No, sir. 

::Mr. Sewell: I •object as improper cross-
exa1nina ti on. 

Q. If the $430. v{as paid to the Corporation, 
·would you kno-w it~ A. I don '1t quite get that 
question. 

Q. I say if JYir. Perlmutter paid tha.t to the 
Corporation, you vvould knovv it, ·would you 1 
A. No, it would go right through. 

,Q. You didn't keep the books of the Com-
pany l A. No. 

Q. vVere you called up there the morning the 
lea se was signed l A. Tha 1t is when I was called. 

Q. Had you heard anything abont the lease 
before tha-t morning 1 A. Yes, su. 

Mr. Sewell: I object. 
(.Argued) 

Q. (Questjon repeated) A. No. 
Q. vVho cnm,e there with the lea-se A. Why, 

I believe it w·as iEss Overend's attorney. 
Q. N O R-tt.orney of yours, was there, with 

any lease or anything else l 
. 

h'Ir. Se,;fell: I don '1t think that 1s 
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James !VI .. Kiernan-For Pla .intiff-Recalled-
Direct. 

Q. Did you make any staten1ent to J\fiss Over-
end at the ti me the lease ,vas signed, rega,.rdin,g 
the lease to the Company or ,vhat che financial 
responsibility of the Company was 1 

N[r. Sev,·ell: I object to that. 
The Court: That is your case; he 

hasn't gone j11to that. 
Mr. Higgins; I v,rill n1ake hin1 n1y ·wit-

ness for that. 
The Court: Did you have a·nything tn 

do, ,vith the management of the Compan~r 
at th2-t ti1ne ,vith respect to any tenant 
and v,1 ith respect to any financial arrange-
ment~ f 

The Witness: I had nothing to do with 
the operation or financial end of the Gom-
pany. 

l\tlr. Barison: I ,vant to note my further 
objection to counsel going vn a fishing 
expedition in an endeavor to obtain some 
information to sustain a count in the com-
plaint at this late date. 

The Court : You may have your olJjec-
tion. 

J"Al\IES l\L KIERNAN, recalled: 

Direct Exarnination by .i.tlr. Sewell~ 

Q. i1r. I{iernan, did a check for $450. go into 
the tn~asury of the Corporation 1 
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Direct. 

Nir. Higgins: I would like to enter my 
objection to this. · 

Q. Did that check for $450. go into the 
treasury! 

:Wir. Barison: I object to the form of 
the question. First find out whether this 
man knows anything about the funds. 

The Witness: I was treasurer of the 
concern. 11rs. Perlmutter was also in-
terested. 

Q. Who ,vere the accounts turned over to 1 
A. They were turned over to ~1r. Perlmutter. 

Q. Were they turned over to you later on? A. 
No,: they were nev~r turned over. I never made 
deposits. 

Q. You supervised them? A. No, the only 
deposits I ·n1ade were regarding my ovvn per-
sonal notes. 

Q. You took charge of the finances? A. So 
far as looking over the checks and books. 

The Court: Who handled deposits'; 
The Witness: 11r. Perlmutter. 

Q. Was the sum of $450. deposited to the ac-
count of your Company on the 28th day of April 
1923, or shortly thereafter to the best of your 
knowledge. In other words, did Perlmutter ever 
put that $450. into the Corporation? A. Abso-
lutely no. 

Q,. Was he ever instructed by you to den1a,nd 
$450. from this lady, 11iss Overend? A. Abso-·4· o lutely no. 
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C1·oss Exarnination by 111r. Barison: 

Q. You testified that Nir. Perlmutter had 
charge of all accounts? A. l\1r. Perlmutter had 
charge of all the accounts. 

Q. Did he ever check up with you on the 
accounts? A. Why, naturally, when I was up 
there, I would look over the deposits which were 
there, to see what there was there. 

Q. How often did you check up the accounts 
with him? A. Niostly weekly when I was there. 

Q. Did n1r. Perlmutter pay out all the bills~ 
A. nfr. Perlmutter paid out all the bills, when 
I signed checks, I had them there signed at the 
office. 

Q. Did you look up this particular item? A. 
I didn't criticize so carefully as that. It would 
seem such an amount as that being received, or 
being deposited, he would call my attention to 
something out of the ordinary as the deposits 
were made daily in the Bank. 

Q. Each week yon would check over the de-
posits? A. I would go over them maybe every 
week or 10 days, whenever I was here. 

Q. You would see how much came in? A. 1 
-would not bother so much with what was going 
out. I V,'as n1ore interested in what was com-. . 
111g 111. 

Q. You would check up each week and see 
·whether there were deposits or not? A. I would 
go over the amount as they were set down from 
day to day. 

Q. vVhen did you go on your trip f A. Som.e-
time early 111 Jfn1uary. 

10 
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Q. When did you get back 1 A . Around about 
the middle of Niay . 

Q. Well, now, did you check up this $450. 
on April 28th or 30th or 31st1 A. I didn't check 

1. o at the time any particular item in the amount of 
money. 

20 

Q. You didn't get back until a month after 
this money was received, did you 1 

11r. Sewell: He said he was back the 
middle of N[ay; the check is dated the end 
of April. 

Q. You didn't get back until when 1 A. About 
the 10th of 1Iay I guess. 

Q. Did you go up and look over the accounts? 
A. Naturally, if I am a business man I wouid 
refer back to see what was going on and find 
out what the condition of the business was. 

Q. How soon after you came back did you go 
over the account 1 A. Probably one or two days. 

Q. How long 1 A. Might have been five, six or 
seven. 

Q. Did you check back th e business of Jan-
3 o .nary, February, ~!arch and ApriH A. I didn't 

check. I just simply went back to see vi'hat was 
going on. As to who the checks ,;vere dra-wn to 
and all this, I didn't check these. 

Q. Do you know whether or not this $450. ,vas 
ever deposited in any other way1 A. It could 
not . be deposited because it never was made to 
the Corporation: 

Q. True; could Mr. Perlmutter have deposited 
the $4501 A. Not to the Corporation; absolutely 

4 0 not. 
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Q. Why couldn't he have done it! A. Because 
it wasn't made to the Corporation. It would 
have been returned by the Bank; the Bank would 
not credjt it to our account with any such ciieck 
as that is. 

Q. Just get the question; do you know whether 
or not 11:r. Perlmutter deposited this check for 
$4501 A. Absolutely I do know. 

Q. Yes 1 A. That Perlmutter never deposited 
any check of his for $450. to the credit of the 
Company, for credit for him. 

Q. You know that positively ·. A . I do kno-\v 
that positively. 

Q. You know a bit about business, a littie bit: 
don't you? A. I can say that Perlmutter didn 1t 
giYe the Company any check of his, to the Corp-
oration for an indebtedness of $450. Is that 
V{hat you rr ,ean to ask me? 

Q. Yes? A. I say no, absolutely. 
Q. Do you kno ·w -whether he ever deposited 

.any cash or money that might have represented 
this $450f A. Because a check in the amount 
of $450 he could never handle that amount or 
cash . Of course there ahvays ·was cash de-
posited, ne,Ter such an amount of cash as that 
·was. 

Q. Can you say vYhether or not this $450. In 

.any other form " Tas deposited in your aceuunt? 
A. No, I could not say. I could not, that the 
Compai1y ever received any credit of that $450. 
·whatever. 

Q. You can't say it did 1 A. I can say that 
it did not. 

Q. Yon can~ A. I can say- that it didn't 
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Cross. 

Q. You can say definitely that you didn't 
receive this $450. the Corporation didn't 1 A. 
Yes, sir. 

Q. Did you ever check the Corporation ac-
count to see whether this $450. was there 1 A. 
I say I checks back all of the corporation funds 
and found no record of any $450. 

Q. Did you when you received the papers in 
this case, did you look up the complaint wiiere 
it mentioned that check specifically, and did you 
look up and see whether or not at that time or 
about that time, whether this was deposited 7 A. 
That check was never brought up into question. 

Q. Did you look up specifically, after receiv-
ing your papers in this case, to see whether or 
not that W:1$ so, so that you ·would know 1 A. 
No, sir, I did not. 

Q. Then what you are talking from 1s 
memory 1 A. The best I could. 

Q. Y-ou ,vere checking up other affairs of the 
business 1 A. The best I could when I cam<=' 
back. 

Q. What percentage of the stock did :rvfr. Perl-
mutter have 1 A. His arrangement, it was ar-
ranged that he and his wife had 50 per cent of 
the stock. 

Q. How much did he take 1 A. He had none. 
Q. So that at the time l\1rs. Perlmutter had 

50 percent of the stock 1 A. It was her sister's 
and hers; it was the Perlmutter estate. 

Q. They had 50 percent of the stock 1 A. Yes, 
sir. 

Q. He was the manager1 A. Yes, sir. 

The Court : Did you have any corpor-
ate action taken with reference to the 
payment of this $450? 
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The Witness: What I know is that it 
went through a suit, there was a suit 
.against l\1r. Joe Perlmutter to redeem the 
claim of $450. which he took illegaliy. 

The Court: Was there any corporate 
action by your Company 1 

The Witness: No, vve had no corporate 
:action whatever. 

The Court : Requiring this woman to 
pay this fee? 

The ,1/itness: vVe never kne ·w anyti1ing 
:about it. 

l\Ir . SeviTell: We rest. 
l\Ir. Sewell: We rest. 
The Court : I will deny i\Ir . Bari son 's 

motjon on both counts, and allow an ex-
-ception . 

l\fr. Barison: Exceptions. 

(Recess to 10 A. l\L June 15th, 1926) 
June 15th 1926. 10 a. m. 

J Al\IES I. KIERNAN recalled: 

Direct Exarnination Dy JJ,fr. Higgins; 

Q. You ar e the son of James N. Kiernan ~ A. 
Yes, sir. 

Q. W·ho was the other defendant in this •case J 
A. Yes, .. sirA 

Q. I believe you testified before, you hav e one 
sha .re in this Perlmutter Inc. 1 A. Yes, sir. 

Q. And were Assistant ·T :reasurer 1 A. Y efi, 
.sir. 
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Q. Did you have anything to do with the man-
agement of the store there 0? A. No, sir. 

Q·. UiJ to the time that this lease was drav\'n, 
how ·n1any times had you been in that store in con-
nection with business? A. Probably once or 
twice. 

Q. Who ·was in charge? A. J\!Ir. Perlmutt.P1>. 
Q. You signed some checks, did you, for the 

Corporation B,s Assistant Treasurer ? A. Yes, 
sir. 

Q. By wh~t n1ethod ·were those checks signed J? 

A. vVell, he usually sent checks down by mail, or 
by messenger and I signed them at n1y office. 

Q. Did you question anything a1bout what the 
checks vYere for? A. No, I didn't . 

Q. Did you know anything about the business 
part of it? A. No, sir, I didn't know about what 
the checks were or. 

Q. Did you know anything about the run of 
the business up there? A. No. 

Q. Perlmutter w.as the general manager; 110 
ran it all? A. He ··was entirely in charge. 

Q. You just signed such checks as he sent you? 
A. Yes, sir. 

Q. Prior to the day this lease was rxeentcd, 
had 1tliss Overland spoken to you about any such 
lease? A. No. 

Q. Had Mr. Perln1utter spoken to you ub,out 
it? A. No. 

Q. Had you ever heard of the lease until that 
n1orning? A. No. 

Q. How came you to go up that day? A .. IIt., 
called me up the night before. 

Q. Who did? A. Mr. Perlmutter asked rne to 
go up the following morning. 
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Q. You didn't know what you were go111g up 
for 0? A. H e said he had made soine a,rrange-
ment with l\1iss Overend about taking part of 
the store and -~Nanted n1e to go up and sign the 
papers. 

Q. You got up there in the morning ? A. Yes, 
sir . 

Q. J\!Iiss Overend --was there ? A. I don't kncn:v 
"'r.hether she was there ·when I got there, or we 
,vaited, but shortly afterwards everyb0dy ccu11e 
in in connection ,vith it. 

Q. A short ,vhile after l\!Ir. Bro--,:n1 came 
there? A. Yes, sir. 

Q,. vVere you handed a lease or son1e paper to 
s ign l A. No, I was not handed anything. 

Q. vVell, you signed a paper that day 1 .A. Yes, 
but I signed it on the desk there. 

Q. It was lying on the desk, was it ? A. Yes, . sir . 
Q. On ,vhose desk ? A. vVell, I don't knovt 

whose desk; it was a desk that was · in the office. 
Q. Had you had anything to do ·with the draw-

ing up of that paper? A. No. 
Q·. Had you ever seen it bef 01 e it was th ere on 

the de sk ? A. No, sir. 
Q. Who told you to sign it ? A. Mr. P<.n-1mut-

ter said it -i\'as all rjght to sig·1~ it. 
Q. Did you hav any conversation ,:vjth ~fi ss 

Overend, in which you told her that the Cornpany, 
Perlmutter Inc. had a ten or twelve year lca~e on 
that property ? A. No, sir. 

Q. Did you have any conversation ,vith 11iss 
Overend in ,1'·hich you said a.nything ahont thr 
financial condition of Perlmutter, Inc 1 A. Ko, 
sir. 
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Q. vVas there any conv ersation of that ki1;_d 
th ere at all 1 A. Nothing about business. 

Q. You have known :Miss Overend for a . long 
whil e, haven't you? A. Ye s, sir. 

Q. W'hat did you talk about, if anything 1 A. 
Well, just general conversa-tion in regard s to 
general things, fa1n1ly and so forth. 

Q1
• Did l\1r. Brown ask ycu any questions 

about the financial Yesponsibility of Perlmutt er 
Inc ? A. No. 

Q. Did :.Mr. Brow ask you any questions about 
the financial r:eBponsibility of Perlmutter Inc '? 
A. No. 

Q. There vvas no such talk then, ·wa.s there c A. 
No. 

Q. You just came up there, the lease wa s on th e 
tabl e, Nir. Perln1utter told you to sign it, and you 
signed it J? A. Yes, sir. 

Q. Is that all that took pla,ce ? A. ,Yell, that 
is practically all. 

Q. Hov,r long ·vi7ere you there altogether '? A .. 
Probably half an hour or twPnty rr~nutes. 

Q. When you left, what became of the lea se } 
A. I don't know; it was left ,vith Mr. Perlmutter. 

Q. After that date, did Miss Overend have any 
talk with you about the lease ? A. No. 

Q. After the bankruptcy and the ne,v Perlmut-
ter Shop, after they Vilent in there, did slrn talk to 
you about it then ? A. No. 

Q. You remen1ber the time she had 1'.[r. P erl -
mutte.r arrested, do you? A. Well, I didn't hear 
of it until some time afterwards. I didn't know 
anything about it at the time. 

Q. Up to that tin1e, had she said anything to 
you about this lease ? A. No. 
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Q. Up until the time this suit was started, on 
April 17th, 1925, had you heard anything fron1 
l\fiss Overend or from her lawyer, or fro1n any-
body else of a claim that you had execute<l a 
fraudul ent lease ? A. No. 

Q. That ,vas the fir st you heard of it 1 .,_f\_, 1-,hc 
-first I heard of it. 

Cross E xmninat ion by Mr. Ba 'rison; 

Q. You had ab solutely nothing at all to do with 
th e business, did you J? A. No. 

(~. vVho ran the busines s? A. 1\1:r. Perlmutt er. 
Q. vVhen you say that he ran th e busin ess, just 

,vhat do you mean by that ? A. vV,ell, as far as I 
know, he had all to do with the 1nanao·ement the 

b ' 
operation and the purchasing, buying, selling; 
everything that ,constituted the running of th e 
business~ 

Q. You and your father were also me1nbers of 
the corporation, weren't JOll, both of you 1 A. 
--v . 
.1. es, sn·. 

Q. vVhat were your dutie s f A. ,Yell, in the ab-
.s ence of the Treasur er, sign such papers as were 
nec essary for th e assistant tr easurer to sign. 

Q. ,, That wer e your father's duties ~ A. The 
duties of treasurer. 

Q. An<l ·what did he do, if you knovi' 1 A. K.o, 
I don't. 

Q. Did he do anything around th ere or did h n 
leave everything to Perlmutt er ? A. Well, I don't 
know just ,;vhat he left ,entirely to Perlmutter. I 
don't suppose he did anything to the operation 
of the business. 

Q. You didn't tell us h,e did anything .about 
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the operation of the business; how often did your 
father go up there ? A. No. 

Q. He didn't go up there very often ? A. Not 
to my know ledge. 

Q. Your father was engaged in other business, 
·wasn't he ? A. Yes, surely. 

Q. He was giving his time and attention to 
other business, ·wasn't he ? A. Yes, sir. 

Q. Do you kno--,v-on an average how aften h l, 
did go up to P erln1utters Inc ? A. ,i\T ell, that I 
can't say. I don't know. I suppose he ·went 
there, maybe once or twice, maybe once in h vo 
·weeks or a ·week. I don't knovv. It was ,entirely 

' his busine ss. 
Q. You know he took practicaJly no interest in 

the business 1 A. Practically no interest outside 
of the funds. 

C1·oss Exa1nination by Mr. Sewell: 

Q. Now, JYir. I{iernan, where do you live at the 
present time 1 A. 172 Fairvie ·w A v,enue. 

Q. ,¥hat is your line of business at the present 
tim e1 A. Well, you mean what kind ,of busi-

. ness, or what I do ? 
Q. ,¥hat kind of business are you in 1 A. W,e 

are in the paper box business. 
Q. With your father, you run a factory down 

here, where ? A. 9th and Brunswick ,Street. 
Q. Pretty big factory ? A. Fair size. 
Q. It is a big factory, isn't it 1 A. Yes, sir. 
Q. vVhat is your position down there ? A. I 

am an assistant treasurer there. 
Q. So you have had experience as assistant 

tr easurer for some tim e? A. No; that was my 
first experience. 

113 

J a1nes I. J(i en1an-Fo1· Plaintiff-R ecalled--
Cross. 

Q. ,i\Thich was ? A. Perlmutter. 
Q. You did so well that you were mad e 

sasistant treasurer down in your father 1s Com-
JJany 1 A. No, I don't believe that had any bear-
ing on it at all. 

Q. How long have you been associated with 
y our fathers business 1 A. Five or six years. 

Q. Down in the factory. You have gone to 
sehool, had a pretty good education 1 A. Fair 
Gne. 

. Q. You knov\r how to read, naturally 1 A. Yes, 
S lI'. 

Q. Did you read over this lease before you 
signed it 1 A. I don't believe so. 

Q. Didn't 1Ir. Brown go over it paragraph by 
paragraph with you ? A. I don't think it was 
carefu ~ly gone over. 

Q. Was it gone over at all; leave out the word 
'uarefuly '. Was it gone over at all 1 A. Outsid e 
of saying it was an agreement. 

Q. Y oy knew what you were signing 1 A. I 
knew I was signing a paper to allow her to go 
in there. 

Q. You knew you were signing a lease giving 
her the privilege of operating there for a period 
of three years with an option of hvo mor e? .. A. 
Yes, sir. 

Q. So you knew what you ,,rere signing f A. I 
l ·new it vvas an agreement. 

Q. You knew it was an agreement tbat sh e 
could stay there for three years; in other words, 
a lease ? A. Well I supposed it was. 

Q. You knew it was? A. No, I didn't. 
Q. You only supposed it wa s? A. I just did-
Q. Is that your usual practice ? 

1\'.Ir. Higgins: Let him an.s,ver. 
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Q. ·Go ahead if you want to answer more. 
nf r. IIiggins thinks you want to say more ? A. 
No, I don't. 

Q. You don't usually ·sign papers that you 
don't know the contents of, do you ? A. I don't 
t:uppos e so. 

Q. You don't suppose so. You don't know 
whether you do or not ? A. Well, in a cas e 
where a man tells you it is all right to sign and 
he is operating the business and you have con-
fidence in him, you probably would be a littl e 
eareless. 

Q. You people don't have much confidence in 
Perlmutter at this _ time ? A. I don't know. 

Q. You wer e running under a credit extension 
::°Lt the time ? A. Not to my knowledge. 

Q. What was Pigott coming down and geting 
checks for? A. Coming down and getting checks 
from me ? 

Q. Didn't you get any checks from the Com-
pany while your father was away ? A. Mayb e 
from Per lmutter; not from me. 

Q. Didn't you sign checks ? ~A.._. :Maybe I did. 
Q. Don't you know ? A. I don't know ·what 

I signed. I don't have the checks here. 
Q. Do you mean to say, :l\Ir. I(iernan, a young 

man of your experience, holding a responsibl e 
position, that you just sign ed anything that 
Perlmutter stuck in front of you ? A. In the 
form of checks mad e out to the Company, ,vhy 
not. 

Q. And didn't inquire what it -was for ? A. 
He did the entire running of the business. 

Q. You didn't even know your Company wa'S 
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operating und er a credit extension ? A. No, 
I didn't. 

Q. You thought that were financially all rig11t 1 
A. I kne,v nothing about th e financial con-
dition. 

Q. "'\Vhen did your fath er go awa y ; January, 
·wasn't it ·i A. W ell, it was January or Februar y ; 
I don't know just which. 

Q. I think he said J anuary 1 A. Latter part 
probably. 

Q. Then he ·was a,-vay for two or three month s, 
up until th e time this leas e ,Yas signed, aln1ost 
three months and you ha<l charge of the finance s 
during that time, representing your father ? A. 
I didn't do any of the financing of th e Company. 

Q. You held all the mony ? A. I didn't. 
Q. Why did you endors e checks then 1 A.Well, 

sombody had to sign checks. 
Q. Why was it necessary; wh y didn't ~Tou 

just let Perlmutter sign the checks; what was the 
id ea of your signing them too ? A. vV ell, I 
don't know vvhy that v,~as. 

Q. It was a check on Perlmutter ? A. A check 
on Perlmutter ? 

Q. Yes, certainly, to see that he didn't do 
.Hn:vtr. i11g improp er ? .lt. Surely. 

Q. You countersigned th e checks '? A. Yes, 
~11'. 

Q. Naturally, you saw to it that he di<ln 't 
put anything over, didn't you ? A. W e:l. 

Q. You said yon never heard anvthino· about 
this case until the summons and c~mplaint was 
served on you i11 this cas e in April 1925. I call 
y aur attention to this copy of a letter and ask 
y ou did you receiv e the original of that letter ? 
(Handing witn ess) A. I don't remember. 
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Q. Didn't you come up to my office one day 
I ·was out? A. Yes, sir . 

Q. Why did you come to my office? A. 
Because you called me up and asked me to 
come to see you . 

Q. Did you get this letter too? A. No. 
Q. We will come to the telephone conversa-

tion. You did know there was something doing 
in connection with this lease, before you got the 
papers in this case? A. I didn't know what you 
wanted. You called me. 

Q. You knew there ·was something doing on 
this lease? A. You called me up and asked me to 
come up to see you. 

Q. It isn't true that you didn't know a bout 
it until you got these papers? A. What I say 
1s that you called me up, to come to see you. 
I went and you were not in. 

Q. I told you I wanted to see you tbout the 
Perlmutter Shop and Overend lease? A. Well, 
that means nothing to me. 

Q. You never came back to see me? 1-L I 
h·ft word with the gir l. 

Q. I suppose it meant nothing to you? A. No, 
it meant nothing to me. 

Q. You never came back to see me after 
that time? A. No. 

Q. You had known Miss Overend for a long 
·while, hadn't you, for a good many years 1 A. 
Yes, sir. 

Q. You were naturally anxious to protect her, 
being an old friend? A. I didn't ·want to do 
any harm to anybody. 

Q. You were anxious to protect her, too? 
A .. Protect her, I suppose . 
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Q. You were anxious to protect lYiiss Overend, 
being an old friend of the family, your father 
and so fourth? A. Yes, sir. 

Q. What was the discussion in your present 
that morning regarding this lease and al1out 
the arrangments of her going into the store. 
What was spoken, anythingl A. Why, yes. It 
·was told me that she was going to go there on 
a precentage cases and that ·was about all. 

Q. Hovv long 'were yon together 111 s1gn1ng 
this lease? A. Signing, about 15 or 20 minutes, 
I suppose. 

Q. What else did ~Ton talk about du1·jng t'he 
1.j or 20 minutes "? A . Well, there was a good 
many things talked about; talked about business 
conditions. 

Q. Yau mean that this girl was ta ~king to 
you about business conditions for 15 or 20 
minutes, when she ·was signing this lease, and 
never said a word about the lease to yo-u? A. 
Not previous to signing . 

Q. Not a --word? A . Outside of she ,,Tas going 
to take this place upstairs and ·so fourth. 

Q. She didn't discuss with you the prospects 
of weather or not she ·would be successful? i1 .. 
Well, I hoped she would he. 

Q. Didn't •she bring it up and discuss it? A . 
I don't knovv vYhat she could have much to dis-
cuss with me. 

Q. What did yon talk about during the 15 
or 20 minutes you were all together there, 
hesides she was going on a ten percent basis; 
·what else was said during the fifteen or r,venty 
minutes? A. Well, I said we had a genera 1 con-
versation. 
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Q. Tell us about ,vhat? A. About general 
things at the families had known each other; 
we spoke about that, the way her father was and 
1nother and so forth and so on. 

Q. 1Vhat else did you talk about; did you 
discuss matters of history, or theatricals or what 
were you discussing? A . . I just told you. 

Q. How long did it take you to talk about 
her father and mother; a couple of seconds, or 
how long? A. I can't remember. 

Q. Do you want to remember? A. Yes, I do; 
surely. 

Q. You would not say that you didn't tell this 
girl you had a lease on this store, would you? 
A. What is that? 

Q. Would you testify today you are not sure 
and you didn't tell this woman your corporation 
had a lease on this store? A. I didn't tell her 
that. 

Q. Did you tell her your father had a lease 
on that store individually? A. No, sir. 

Q. Why didn't you tell her that? A. vVhy 
didn't I tell her ; I don't know. 

Q. Didn't know it. Had no idea of it. "\Vho 
did you think had a lease ? A. I suppose the 
store had it, seeing l\1r. Perlmutter told me it 
was all right. 

Q. You supposed the store had it? A. Yes, 
sir. 

Q. How did you get that information, that 
you thought the store had the lease? A. Be-
cause JVIr. Perlmutter told me it was all ngilt 
to sign that agreement with this girl. 

Q. Did you ask Perlmutter ,vhcther the Corp-
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oration had authority to grant a lease of this 
kind? A. No. 

Q. Why didn't you 1 A. Because he told n1e 
it was all right. 

Q. You are an intelligent young man f A. 
Yes, but I told you I believed this man. 

·Q. You believed him 1 .l\._. I did. 
Q. Do you remember l\1r. Piggot going down 

to your plant, bringing you up to the store and 
having you sign two checks? A. No, I don "t. 

Q. Did he or didn't he? A. I don't believe so. 
Q. Are you sure that he did11 't? A. No, I 

am not. 
Q. You knovv Piggott? A. No, I don't knovv 

him. 
Q. Did you ever n1eet l\1r. Pigott? A No, 

I don't recognize him; I di<ln 't when he came 
-011 the stand. 

Q. You knew there had been a couple of 
creditors meetings, don't you? A. No, I don't. 

Q. So ·when this bankruptcy came, it was like 
a thunderbolt to you. You had no bef orei1and 
information about it? A. No, I had no :financral 
interest in it. 

Q. You have a financial interest in everything 
your father is in; you try to preserve his in-
terest. You are working for him? A. No, there 
are lots of things he has to do I don't have. 

Q. Whatever you do, you try to do to the 
best of . your ability? A. To the best of my 
ability, yes sir. 

Q. Did you know that Mr. Perlmutter was 
getting $450. in a check in connection ,,,ith this 
transaction? A. No, sir. 
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Q. You say you never came around to the 
store before ~Iiss Overend ,vas in there, did you? 
A. Only to purchase things . 

Q. Did you ever go afterwards? A . Yes, I 
believe we bought a couple of hats there . 

Q. I mean when you didn't purchase anything. 
You ,vent in the store sometimes? A. Once or 
twice maybe, that was all. 

Q. What did you go there for? A. Well, I 
went there once or twice with my father; took 
him there. 

Q. vVhat for? .. A_. I don't know what he went 
there for . I just viTent with him. I didn't go 
in with him. He talked to l\Ir. Perlmutter. I 
stayed outside in the store . 

Q. I don't recall your answer, l\fr. I(iernan, 
as to whether or not you did get this letter ad-
dressed to 172 Fairview Avenue 1 A. I said I 
don't remember receiving the letter. 

Q. If you got that, you would remember a 
letter of that kind, threatening you with suit? 
A. No, I don't know that it threatened. 

Q. Before instituting proceedings in this mat-
ter, did you ask your father whether he had any 
knowledge of it? A. I don't deny I did receive 
the letter. I say I don't recollect the letter. 
I recollect your telephone call, because I know I 
went up there. 

Q. What else did you do that morning besides 
sign this lease when you did sign it? A . In 
what way do you mean . 

Q. What else did you do with l\!fiss Overend. 
I am not talking about the signing of the lease. 
\iVbat else did you do just before thjs lease was 
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signed 1 A . I probably ,vished that she would 
11ave good luck and success. 

Q. Where ·did you go with her ; didn't you go 
up and look the place over with her and talk 
2 bout it upstairs ·with her 1 A. I think we did 
go upstairs. 

Q. What did you go upstairs for? A . I don't 
know as any particular reason. 

Q. You ·were anxi01--1s to get this young lady 
into your father's corporation so that she could 
occupy your father's building1 A. Was I 
anxious? 

Q. Yes, you were authorized by your f atheT 
to get a subtenant in there 1 A. I can't say that 
I was, it meant nothing to me. 

Q. It meant something to your father? A. It 
may have . 

Q. Anything you could do to help him, you 
,,~ere out to do f A. Na hually, I tried to help 
anybody I can. 

Re-direct Examination by "JJ!fr. I-Iiggi11s: 

Q. J\fr. Perlmutter w·as not an officer of the 
Company, "ivas be? A. No. 

Q. The stock: ·was held by the estate of his 
wife, l\frs . Perlmutter? A . His wife's estate. 

Q. So he could not sign checks himself? A. 
No, the Bank would give him no authority to 
sign checks. 

Re-c1·oss Examination by ]}Jr. Sewell: 

Q. The Bank ·would have given him aut11ority 
to have signed checks if the Corporation had so 
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directed the Bank, wouldn't they 1 A. vVell, I 
don't know about that. 

Q. You know enough about banking, don't 
you 1 A. Nothing whatever. I have been con-
nected with it,-I knew it had to be somebody 
connected with the corporation or Company. 

Q'. He was connected with the Company as 
general manager. You knew enough about bank-
ing that if Perlmutter Inc. had directed the Bank 
to honor his signature on checks they would 
have done so, don't you 7 A. I don't know 
·whether they would or not. 

Q. You don't know that 1 A. I don't know 
that. I am not familiar with banking lavYS. 

Q. You are not; what are you familiar with? 
A. Well, my principal occupation is selling. 

R e-dfr ect E xamination . by Mr. Higgins: 

Q. How old are you 1 A. Thirty. 
Q. This ·was three years ago 1 A. Yes, sir . 
Q. You had just been in business about two 

years 7 A. That's all that I had an active in-
terest in anything. 

Re-cross E xarni11at,ion by Jl!Ir. Sewell: 

Q. You say you have only been in business 
two years 1 

The Court: At that time. 

Q. What were you doing before that time 7 
A. Well, I was working but not for my father. 

Q. You ·were going to business ·were you not ;? 
A. No, in a way I had nothing to do. 
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Q. How long have you been out of school] 
A . Since 1914. 

Q. So you have been in busin ess , about 12 
years 1 A. Oh, no; I didn't get out of the ser-
vice until 1920. 

Q. You didn't go into the service in 1914 '! 
A. I vvent in in 1917. 

Q. We all ,;vent in then. Wh~t did you do 
1vhen you can1e out of the service; you say yon 
,vere in until 19201A. Yes, sir. 

Q. You are confused in your dates t A. 1919 
Q. What did you do during the last seven 

years 1 A. I have been cnnected with busin es::;, 
hut I didn't have any capacity like I have no,Y. 

Q. You have been where you had to use your 
head a little bit 1 A. Not so 1nuch. I was w-ork-
ing around the factory and so forth. 

Q. What, as a labor ,er7 A. Kot exactly; seeing 
how the operations of the plant went on and so 
forth. 

The Court : In this month of April 1923, 
,vere your duties -connected with the Perl-
mutter Stores or son1e other concern'! 

The Witn ess : With another concern. 
The Court: So y:our time wasn't d.eyoted 

to Perlmutter Inc. ? 
The Witness: Not at all. 
The Court : Your being there to sign 

this le·ase, ,vas that in the regular course 
of business or by special appointment 1 

The Witness: By special appointment. 
The Court: You put in your tin1e every 

day at this business~ 
The Witness: With Pcrulmtter, no. 
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The Court: Just occasiona.lly 1 
The Witness: I only ,vent there once 01· 

twice. 
The Court: What y,ou rea1]y had ,\·,as a 

1 o nominal office 1 
The Witness: That's all; a non1ina] 

office, not deriving- anything fron1 it. 
The Court: JNo pay from it1 
The Witness: No. 
The Court: You have no time to it 0? 
The Witness: No. 

Q. You had received a po ·w,er of attorney from 
your father when he ,;vent to California, didn't 

2 O you 1 Your father had confidence in you to give 
you a power 1of attorney1 A. Yes, sir . 

Q. At that time, in April 1923, you were 
working for your father at his box factory1 A. 
Yes, sir. 

Q. You did whatever your father asked you 
to do, didn't you 1 A. How do you mean 1 

Q. He was your employer; he ,vas your boss 
in other words 1 A. Yes, sir. 

Q. Your father, before he went to California, 
3 0 directed you to take care of all matters in con-

nection with Perlmutter Inc. and gave you power 
of attorney1 A. I had power; that had nothing 
to do with Perlmutter, the power of attorney. 

40 

Q. He told you to take care of things, didn't 
he 1 A. Yes, because that came up regarding 
that power of attorney. 

1\1r. Higgins: That 1s our case. 

Adeline !YI. 0 verend-P 01· Plaintiff-Rebuttal-
DirPct. 

ADELINE 1\L OVEREND called 1n rebuttal: 

Di1·ect Examination by Mr. Sewell: 

Q. Miss Overend, young 1\Ir. I{iernan who was 
just on the stand, testified that at the time this 
lease was signed, there ,vas practically nothing 
talked about in connection with the lease, except 
that you told him you were going in under a 
ten percent arrangement. How long were you 
peop~e together that morning1 A. About there 
quarters of an hour easily. 

Q. What ·was dicussed in connection with this 
lease and in connection with the Corporation 
and so forth; tell us in your own words? A . 
J\Ir . Brown passed each of us a copy of the lease, 
read parts and as we read the lease, 1\1r. Brown 
.asked us if we individually understood each 
part. 

Q. What do you say, asked you if you under-
stood each paragraph of the lease? .A. In-
dividually; he as1rnd 1\Ir. I(iernan '' Do you 
understand that". He said "Perfectly". "1Iiss 
Overend, do you perfectly understand''. .t-Ie 
said ''Satisfactory?'', and we would ansvver 
individually. 

The Court: vVas Perlmutter there 
then? 

The Witness: Yes, sir. 
The Court: Did he ask him too~ 
The Witness: No, he d.idn 't say rnucn 

to 1\Ir. Perlmutter; didn't ref er to 1\fr. 
Perlmutter, only at the end. 
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Q. You had a copy of the lease, and young 
Mr. I{iernan and JHr. Brown had copies of the 
lease 1 A. Yes, sir. 

Q. Go ahead 1 . A. When we stopped reading 
the lease, we affixed our signatures. I affixed 
µiine and Mr. I(iernan signed and 11:r. Brown. 

Q. Before you signed the lease, did you ask 
Mr. I{iernan any questions 1 A. Yes, I did. 

Q. If you did, tell us what questions 7 

:.Mr. Higgins: I think this is reiteration. 
JVIr. Sewell: I think your Honor, I can 

rebut any testimony of Mr. I(iernan. 
The Court : '.l1here is no doubt about 

that. He said he didn't say any t;mch 
thing. She said he did. 

The Witness: Yes, he did. 
The Court: What I am interest . . 

111 lS 

this: did JVIr. P0rlmutter participate in 
the conversations preparatory t'o thr , 
execution of the lease 1 

The Witness: Yes, sir, he did. 
The Court: You have suggested, as I 

recall it, that something was said by you 
and JVIr. I{iernan junior about the term 
of the parent lease, and also something 
about the financial condition of the Com-
pany 1 Did 11:r. Perlmutter participate 
therein 1 

The Witness: He didn't say anything 
Mr. Perlmutter witnessed it. I asked 11:r. 
Kiernan if the Corporation vi'as financially 
sound and Mr. Kiernan said '' Abso-
lutely'', and I asked him of he felt it was 
safe for me to go upstairs. 
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'rhe Court: Was Th!fr. Perlmutter th€re 
then 1 

The Witness: He witnessed it. 
The .-Court: Pior to that, had you said 

anything to Mr. Perlmutter on thB sub-
ject of financial responsibility 1 

The Witness: Yes, I asked the same 
question of l\1r. Perlmutter at the time 
the proposition was first mentioned. 

Q. What did he say 1 A. 1Ir. Perlmutter said 
it ·was perfectly 0. IL That was the expression 
tha t l\ir. Perlmutter used. 

The Court: What did you ask when he 
said "perfectly 0. I{.'' 1 

The 1Vitness: I asked 1Ir. Perlmutter 
"I-Iovv safe is that Corporation", and "Is 
it financially all right" ~ He said "Why, 
perfectly, all right. It is all 0. IL'' I 
asked :Nir. J(iernan the same question the 
morning of the signing of the lease, and 
1Ir. Kiernan said it ·was perfectly all 
right. 

Cross E xamination by ll!r. }[iggins: 

Q. I tlijnk you testifi ed yesterday· that you 
have been negotiating with 1ir. Perlmutter for 
about a rn,onth hefore the time of the lease ? A. 
1Ir. Perlmutter had negotiated with me. 

'Q' 1Ve ,Yill put it that ·way. For a month be-
fo re that, he had been negotiating with you to 
get yon jn the store? A. Yes, sir. 
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Q. You had a nun1ber of m,eetings about it at 
your house 0? A. About three. 

,Q. Didn't you testify yesterday that there was 
about a lialf dozen °? A. Well, I testified at the 

1 0 shop, ·when he took me through to see the depart-
ment. 

Q. II ow many times did you go to the shop? 
A. Only bvice. 

Q. How many _ times did he corne to your 
house? .A .. I ·would say three or four probably. 

Q. That is about five or six, we ,vill say, to be 
accurate~ A. Yes, sir. 

Q. You had agreed with hin1 on ,vhat the 
terms were before that n1orning; how n1uch you 

2 o ,vere to pay, ,vhat percentage? A. Yes, sir. 
Q. You had agreed on all that with Perllnut-

ter? A. Yes, sir. 
IQ;. Up to that time, you had not seen Kiernan 

at all about it? ..A.. No, but :Nir---
Q. You hadn't seen him at all up to that morn-

ing he can1e in there and that n1orning you had 
the lease from y,our lawyer already dra,vn up 
for you? A Yes, sir. 

Q. No;w, --when was it that you n1ade your 0om-
3 0 plaint against Perlmutter, the criminal com-

plaint? A .. In April 1925. 
Q. That is two years after the lease was 

signed, vV'asn't it? A. Yes, just about. 
Q. You appeared in Judge Sullivan's courU 

Mr. Sewell: I object to this line of 
cross examination. vVe have gone over 
that. It is not proper cross examination 
at all. 

·4 0 The Court: Overrule the oujection. , 

Adeline "iii. Overend-F'or Plaint'iff-Recallecl-
Rebu,ttal-Cross. 

;Q. You did testify in .Judge Sullivan's court, 
didn't you? A. Yes, sir. 

Q. Did you, in the Court in which your com-
plaint against hin1--your con1plaint against hi1n 
"ras for fraud '? A. Obtaining n1oney under false 
pretenses. 

Q. Under false representations? A. Yes, sir. 
Q. 1VI r. Sewell ,,·as there then as your counsel '? 

A. Yes, sir. 
Q. :Nir. Barrison was there as 1fr. Perlmut-

-'. e-1un8el'? A. Yes, sir. 
Q. Did you testify there upon a question of 

1\1r. Sewell, that the money was given in conjunc-
tj on with a five year lease of the p, ace over Perl-
mutter 's store 1 

Mr. Se,vell: I don't think that is the 
proper way of proving it. 

The Court: If the testimony has been 
taken, the testimony will have to be pro-
duced and read, to contradict her if she so 
testified. 

1fr. Higgins: I think I :have the rio"ht 0 

t-o ask her without the testin1onv • if sl1<-) . ' -' 

says that she didn't, I might possibly bo 
able to cont :radi ,ct it. 

Q. Did you say that in Judge Sullivan 't court~ 
A. I believe I did. 

Q. Did you say then, in answer to a question of 
J\!Ir. Sew-ell, that l\{r. Perlmutter had no right per-
sonally to grant the lease, because his business at 
that time was being carried on by a corporation? 
A. I don't think so. 

Q. You don't recall ·whether yon said that or 
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not? A. I hav •e had the lease with Perlmutter, 
Inc. I don't see hovv I could say that. 

JHr. Higgins: I don't ·want to press it. 

1 O Q. Did you testify that he obtained the check 
for $450. which you gave to lVIr. Perlmutter, for 
entering into this lea se ·which he had no right to 
execute with you. Did you testify that way in 
court 0? A. I don't think so, be,ca:use I didn't have 
the lease ·with him. 

l\Ir. S~well: lviay I inquire if Judge 
I-Iiggins is reading from the record. 

The vVitness: I didn't have the lease 
2 0 with lVIr. Perlmutter. 

lVIr. Higgins: It is not the record. It is 
vl'hat purports to be a ne, ;vspaper re0ord of 
the proceedings. 

Q. In your complaint here, you clain1 that Mr. 
Perlmutter fraudulently, with intent to decieve 
you, entered into a lease; don't you J? .1.\._. Ko. 

Q. You don't claim that in this case '? A. In 
this case. I thought you meant the criminal case. 

3 0 Q. You also clain1 that £r. Kiernan, junior 
and l\Ir. Kiernan senior fraudulently entered into 
the san1e leas •e 0? A. Yes, sir. 

Q. There isn't .a. ,criminal complaint against 
Perlmutter for that 1 A. No, for the conversa-
tion I believe. 

Q. You made no crin1inal con1plaint against 
l\fr. Kiernan F A. No. 

Q. You made no complaint to anybody about 
the I{:iernans until this suit was started 1 A. 

4 0 Just this suit. 
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Q. The lease ·was exe-cute<l April 25th, 1923 i 
A. Yes, sir . 

Q. The first complaint you n1ade against the 
I(iernans vvas through your lawyer, a lei,L,er on 
Februa1 y 13th 1925 f A. No, I wrote a letter per-
sonally to l\Ir. Kiernan. 

Q. Have you got that letter 1 A. I think it is 
an1ong my files. 

Q. You testified before trial you had a copy o1 
the lett er J? A. I believe I hav ,e it. It may be with 
the papers, ,;vith the affidavits . 

Q. v\That affidavit do you mean? A. The stor-
age n1an. 

Mr Sewell~ l\Iaybe Air l{ietnan can 
produce the original 

The ,Vitness: I wrote the letter, still 
thinking my lease vi-as a lease 

llir. Sewell: I will look for it. 

Q. "\Yhile l\Ir. Sewell is looking for it, have you 
any other papers you have not produced in con-
nection ·with the lease, any correspondence with 
Perlmutter or l\!Ir. Kiernan •o.r anybody else J? A. 
You n1ean pertaining to the lease after I was out. 

Q. Yes; have you anything else here yoa 
11ave117t produced yet J? A. "\Yhy another affidavit 
is the1e too. They must be ,vith the papers. 

(J. Have you any copy of letters you \\'rote to 
Mr. Perlmutter J L I wrote a letter .. I visited 
hin1 and the conversations. I have that some~ 
wbor -e with me. 

Q. Did you write any letters add1 essed o Perl-
111utter Shop corporation; when did you write 
that lett er'? .. A .. In December. 

Q. ""\Vha.t year? A. 1924. 
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Q. That -was the first time you wrote h~m about 
this ? A. I had ,called him a couple of times. 

l~.' That was the first time you wrote him, De-
cember 19'24 A. Yes, sir. 

(),ross Examination by Mr. Baris on: 

Q. You have testified just now tha~ ,vhen you 
spoke to Mr. Perlmutter, you asked him conc~rn-
ino· the. financial condition of the corporation. 
Ju~t how did you put that question ~ What did 
you say to him ~ A. -Upon the first visit we s?~lrn 
of it, in my home, I first asked him the cond1t1ou 
of the corporation. 

Q. J-ust ,vhat ·words did you use ~ A. I asked 
him about how much money viras involved there, 
how bio· a store it was. He mentioned that it ,vas 
very big, does $100,000 worth of business a year 
and he said, '' Jim I{iernan has got a _hundred 
percent on his money since he had been 111 there. 
You can see what is in it for you". 

Q. You didn't ask about te financi_al respon• 
sibility :of the concern? A. You mean 1n regards 
to their funds ~ 

Q. Yes ~ A. I asked him the first night I vis-
ited the shop ·with my sister. . 

Q. After he had told you of what a big con1-
pany it vvas A. I looked at the department. 

Q. Then you asked .him wheth_er they were 
financially responsible~ A. Yes, sir. 

Q. Y:ou also asked him whether or not th ey 
had a long lease ~ A. I did, yes, sir. He alway s 
bragged a.bout the long lease. 

Q. You asked if the corporation had a long 
lease ? A. Yes, sir. 
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Q. Miss Overend, that was the first time you 
had gone into business ? A. Yes, sir. 

Q. They were taking you in not as a partner 
nor as a member of the corporation, but merely 
as a tenant f .. A .. Yes, sir. 

Q. And you vvant to tell this Court and Jury 
that you, going into these pr emises merely as :i 

tenent, asked whether or not the concern, the cor-
poration, was financially in good condition, and 
s,econdly, as to hovv long a lea .se the corporation 
had 1 

lVIr. Sevvell: I •0 1bje ,ct, ,on the, g1~ound 
that it is immaterial what this witness in-
tends to tell the Court and Jury. 

The Court: The question is, ·what doe s 
she tell them. 

The vVitness: I didn't have to a sk. He 
always bragged about the wonderful lease 
they had. 

Q. Did he alS'o brag about the financial con-
dition ? A. Certainly; "the biggest shop in Hud-
son County and the best''. 

Q. He said it was the biggest and best J? A. 
Absolutely. 

Q. That is all he said ~ A. And the 1noney be-
hind it. 

R e-direct B}xa1nination by 1VI1·. S eu;ell: 

Q. He was rather a loquacious gentlemen, NI r. 
Perlmutter~ A. Yes, sir. 

Q. He was rather talkative ? A. I should sa v. 
Q. He ,;vould tell you plenty ,? A. Ye s, sir. · 
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Re bid ta l-R e-direct. 

Re-cross Exami ,nation by 1Vlr. Higgins: 

Q. This he told you the first time you talked 
to him 1 A. Oh, yes, sir. 

Q. And the second time when you went to th \~ 
store ~ A. Several times. 

Re-direct Ex 1a1mina.tion by Mr. Sewell: 

Q. You say you called on lYir. Kiernan several 
tirnes W A. I think twice, JYir. Sewell. 

Q. And spoke to him about this matter 1 A. I 
asked him twice, and I got one of the boys, one 
-of Mr. Kiernan 's sons. They said their father 
·was there, he had .come back, but he was on the 
long distance phone and could not speak to me. 

Q. After you told who you ·were, they saij 
he was ,on the long distance phone W A. Yes, sir. 

Q. Then did you call again W A. Yes, sir. 
Q. Did they ever give you any sati~faction '? 

A. None ,vhatever; 1ny letter was ignored. 
Q. This business was the first business venture 

you 'Were in and you "\\Tanted to be careful 0? A. 
Yes, sir. 

Q. You didn't ha .ve money to throw a way ~ A. 
No, I borrowed money to go in. 

Mr. Higgins: You ,vere so careful you 
,vent and got a lawyer to represent you 1 

The Witness: Yes, naturally. 

Q. Who was it notified 1[r. Kiernan to con1e 
up that morning to sign the lease 1 A. l\tI r. 
Bro,vn telephoned to me that he had spoken to 
lYir. Higgins on the phone. 
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11:r. Higgins: I ask that that be stricken 
out, what lYir. Brown told her. 

Th~ Court: Yes, strike it out. 

R e-c1·oss E x a1nination by Mr. Higgins: 

Q. You were there with your lawyer W A. ~Che 
morning of the lease W 

Q. There was no lawyer representing Perl-
mutter Inc W A. No. 

R e-dir ect E x am,inat ,ion by JI![ r . S ewPll: 

Q. They had 
Judge :Higgins W 

a lavvyer representing 
A. Yes, sir. 

ALL SIDES REST 

them, 

l\1r. Barison: I now move, if yonr 
Honor please, for a directj on of verdict 
in favor of the def end ant Joseph Perl-
mutter for the following reasons: 

First, the misrepresentation, if any, of :--, 
material point, if any, was not the cause of any 
loss, if any, sustained by this plaintiff. The loss 
sustained by this plaintiff, if she did sustain a 
loss was because of one of hvo reasons. ' . 

One was the action of law, the going into 
bankruptcy of Perlmutter Inc. and if that was 
not the cause of the loss, because she was taken 
back, the cause of any loss that she might have 
sustained would be due to the eviction, if her 
story is true, and uncontradicted, by Perlmutter 
in February or JYiarch of 1924. 

Also that the lease in this case is a straight 
lease of landlord and tenant, under which the 
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tenant, instead of pa)·ing a bulk sum pe1· month 
in rent, agrees to pay ten percent of gross 
income. 

As to the second count, I ask a direction on 
the ground that, if true, the only one who would 
have a cause of action against the def<.'ndant 
Perlmutter for the money mentioned in the 
second count would be the Corporation. 

The Court : I deny the motions and will 
allow you an exception. 

Nir. Higgins: I move for a direction of ver-
dict on behalf of .:\[r. I(iernan, junio1·: 

On the first ground, that they haYe not proY<'ll 
the three elements tliat arc uecPssary to charge 
him ··with fraud. 

First, that any representation he made, t:1Py 
have fail to show that he knew that tile rep-
resentation was false. In fact, all the testimony 
in the case sho-Yvs that he didn 't kno--w whether 
that true or false, and there has been no 
evidence in the case as to ·whether the financial 
condition of the Company was as represPnted 
by anybody. 

Further, to convict him of this fraud, tlwy 
must shovl that she relied on this statement, 
and that she acted on it. Her o-,vn testimony 
this morning is to the effect that the negotiations 
up to the moment of the formal signing of the 
pape1·s were made ·with Perlmutter, and that the 
first time she saw Perlmutter, he made this 
statement to her, told her it ··was the biggest 
place in town, the1·e was millions &c. J\,fr. I(ie1·-
nan was advised of this lease and al! he had to 
do was to sign the lease which her lawyer had 
prepared. 

On the third ground, shP has failed to prove 
the third element of fraud, that she lost nn>T_ 
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thing by reason of any statement, admiting they 
were made by :M:r. Kiernan. She has testfied 
that up to the time that the store was closed 
by the bankruptcy proceeding, she was making 
$60. a week, and that after she reopened, she 
made $75. a week, sometimes $10O ....... no I am 
wrong on that. 

(Further argued) 

The Court: I will deny >'01u motion and grant 
you an exception. 

Counsel summed up to the J1uy. 

(On the statement in summation by 1Ir. 
Sewell that "two and a half years at $75. week 
would be around $10,000.'' 

11:r. Barison: At this time, I feel I am entitled 
to a mistrial. Counsel has at no time any right 
to indicate to the ,Jury any amount. He has no 
right to mention to the Jury any definite figures 
as to how much she has lost. 

The Court: Your rule is all right, but its 
application is at fault. It is a fair comment. 
I deny your motion and allow you an exception. 

~1:r. Barison: Exception. 
~!fr. Sewell resumed his summation.) 
The Court then charged the Jur? as follo ·ws: 

CHARGE. 

The Court: Gentlemen of the Jnry. 
Adeline 1/f. Overend originall> r brought this 

suit as plaintiff against James 11. J(iernan, 
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James ,V. I(ieruan and Joseph Pe1·lmntter, as 
defendants, and in that suit there was two 
counts ·, the first count charging fraud committed 
by James NL Kiernan, James ,V. J{iernan and 
Joseph Perlmutter, and the second count charg-
ing a fraud alleged to have been committ0d 
by Joseph Perlmutter alone. 

Now, you want to keep that in mind in delihe1·-
ating on this case, that in the first count there 
are . three defendants, whereas in the second 
count, there is only one. 

During the course of the trial the Court 
granted a non-suit in favor of the _ defendant, 
• James J\L l{iernan, that is the senior of the 
two Kiernans, and so he drops out of the case, 
leaving on1y two defendants now to answe1· to 
the first count and only one def end ant, 1Ir. 
,Joseph Perlmutter, to answer to the second 
count. 

You must remember, Gentlemen, too, that tl1is 
action is not based upon an~r m·iction of ?\fjHR 
Overend from this property, nor is it haHccl upon 
a claim that she was made ill by reason of an.v 
representations, or by reasons of the fail nrc of 
the Perlmutter Company, of which I ,,,ill speak 
later on: The two causes of action a re lrnr-;ec1 011 

allegations of fraud a1one. 
So, for all iii tents and pul'poses, Gen tlcmen, 

it rnakes no difference what J\Ir. Joseph Perl-
mutter may have done with rcganl to cvfr·ti11g, 
or atempting to evict, or with rcg-anl to tl1c 
removal of l\fiss Overend from the pr emises 
at the time when she finaly quit and left. 

The plaintiff here claims that shP made n 
lease with Perlmutter & ro . on Ap1·il 2Gtli, 
1923, whereby she rented about 600. square feet 
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of floor space on one of the floors occupied by 
this Company, and that the term of the lease 
was for three years, giving her the option of 
more years if she desired. And the plaintiff 
claims, that James W. Kiernan represented to 
her that Perlmutter & Co. held a long term 
lease of from ten to twelve or fourteen years, 
according as you may find the testimony to have 
been, whereas in fact it is claimed they didn't 
have any written lease at all, but that they were 
merely tenants from month to month; that she 
relied upon that representation, and that she 
was damaged . 

.She also claims that this same yonng man 
represented to her that this Company ,vas all 
right financially. I think those were the terms 
used, and she also insists that Nir. Perlmutter 
made these same representations to her with 
respect to the length of the lease and with 
reference to the financial condition of Perl-
mutter & Co. 

Now, those claims are set forth 111 the first 
count of the complaint . 

The second count charges that l\Ir. Joseph 
Perlmutter represented to her that Perlmutter 
& Company, the Corporation with whom she 
had the lease, required $4-50. to enable her to go 
into the premises, as a sort of bonus, if you 
please . The purpose of it does not seem to 
be very clear, but she claims that the misrepre-
sentation was that Perlmutter represented to 
her that Perlmuter & Co., the Corporation, 
required this pay1nent from her, and that it 
was not he himself who was requiring it for his 
own personal ends. ,She says that this was 
represented, and she relied on it, and sh.e was 
damaged. 
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Now, Gentlemen, the plaintiff must proYc to 
you by a fair preponderence of the evi<lence 
one or both of these frauds al!eged to have 
been made, and that she, relying thereon, was 
damaged as the natural and proximate result 
thereof. 

N ovv, it makes no difference of she was 
damaged, if there was no fraud perpdrate<l hy 
any of these defendants, or either of them. Bnt, 
in order to establish fraud, Gentlemen, legal 
fraud as here alleged, the plaintiff must prove 
every element necessary to constitute fraud by 
a fair preponderance of the evidence, because 
fraud is never presumed . It must he p1·0,,en 
by competent proof. 

Now, what are the necessary elements to 
constitute a legal fraud: 

Some of these rules I am going to give you 
are rather complicated and involved, and you 
must give them your close ateention. 

First : it must be sho-\vn that the defendant.. .... 
quoting now frim our Supreme Court ...... madc 
some representation to the plaintiff, meaning 
that he should act upon it . 

Secondly: That such representation ·was false 
and that the def en<lant, when he rnade it, knew 
it to be false. 

Third : that the plaintiff, believing such rep-
resentation to he true, acted upon it and was 
thereby injured. Not injured h~T something el Re, 
but injured by the fraud. 

And the representation must have been upon 
a material point, and as the p~aintiff can 
recover nothing in the action without proving 
a material fraud, that is, such as resulted in 
actual damage, she can recover only for such 
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damage as she can show to be the direct con-
sequence of such fraud. 

That the plajntiff must show with reasonable 
certainty in the proof. Meaning by preponder-
ance of the evidence, not only what the fraud wa~ 
by vvhich she was injured, but also its connection 
with the alleged dan1age, so that it n1ay appear 
that the fraud and the damage sustained to each 
other the relation of cause .and effect, be such 
that the one might hav ,e resulted directly from the 
other Theref 10.re, the first thing that you ·want 
to investigate, Gentlemen, is whether a represent-
ation, meaning it to be relied upon, was n1ade by 
either of these defendants, because of course, if 
one defendant did not ma,ke it and the 1other did, 
you could not charge a mis :1epresentation as 
against the one that did not make such a r,epre-
sentation. If young :Nir. Kiernan did not make 
the representation ahout the term of the lease 
held by Perlmutter & Co., as he sa.ys he did not, 
and if he did not :represent that the Company was 
financially all right, that ends the case so far as 
he is enncerned, because under such circumstan, 
ces, he would not have made a misrepresentation. 
And so as to Mr . Perlmutter: if he did not n1ake 
the statements accredited to hjm by iliss Over-
end in the first count, v{ith respect to the tenn 
of this parent lease held, or alleged to be held, 
by Perlmutter & Company, and ·with respect to 
the financial standing of this Company; 01· if 
he did • not represent to her that the $450. ,t~E'. 
required by Perlmutter & Company, in order 
that she might go into possession of the propert.y 
or as a payment to them for allowing her to ~:r.t 
the benefit of this lease, or whatever the ar-
rangement was, as claimed by her; there could 
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be no fratid perpetrated by him, and you would 
have to find, in such a situation, a verdie~ in 
favor of such person who did not make such 
n1isrepresentatio11. 

.N o,,y, it makes no difference, .Gentle1nen, what 
l\fiss Overend expected might a-ccrue to her from 
this arrangen1ent ,vith Perhnutte .l'' & Co. She 
n1ight have thought that this Company ·was going 
to continue on there for a lifetime . She might 
have thought tha.t . this Company ·was ' perfectly 
S'Ound financially . But, unless ther -e was ·111is-
representation upon those points, Gentlemen, ·with 
respect to the tern1s of the lease, or as to the fi-
nancial standing of this Company at that time, 
there would not have been any fraud perpetrated, 
no ma.tter what her expectation 1nay have ben. 
If you find that such representations ,vere made 
and that they we.re 111ade to be relied upon by J\fisE-
Overend, then in the second place, Gentlemen. 
dealing now ·with the second element required to 
establish fraud, you shoukl jnquire, if the repr0 -
sentation 01 · representations whichever vou n1a ,y ' . . 
find, were in point of fact false, and if so, the de-
fendants vd10se conduct you a.re investigating, at 
the time knew such representation to be false; 
hut fraud in representations of fact may he -either 
in the knovdeclge of their falsit)~ or without 
knowledge of their truth or falsitv iu cou1)lin'J' 

·'' I'.'") the representatio11s with an express or in1plied 
affirmation of personal knowledge of their truth. 

.And so, if the representations as claimed, ,vere 
in fa.ct n1ade by Mr. I{iernan junior, w-ere they un-
true at the time -when he stated, if he did state 
anything upon the subject, were such statements 
nntrue f For example, if he represented that the 
Company was financially all right, ,:vas it iu fact 
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so at the time; because if so, there certainly could 
not be a,ny misrepresentation. There is not a 
great deal of proof either upon the standing of · 
the Company at that time. You have got to take 
that into consideration . 

If that is so, if there was no misrepresentation 
with respect to such subjects, there was no fraud, 
no matter if the Company thereafter became in-
solvent. The C0111pany, you ,see, might have been 
perfectly solvent, might have been financially all 
right according to the claim n1ade with respect to 
the representations, but it might have gone on 
the rocks thereafter. 

So you have got to find out what the situation 
was at that time, and the relations -hip of the rep-
resentation if any, to the situation as it existed at 
the tin1e the representation -was made, and of 
course that would apply to Mr . Perln1utter as 
well. If he made no represe11tation at the time 
and the situation did not justify the plaintiff in 
saying there was misrepresentation, there wa~ 
no fraud. 

Then upon the second -c:ount : if the representa--
tion rega .rding the $450. that the Company, Perl-
1nutter & Co. required, if it ,vas n1ade at all was 

. ' 
true, there could be no fraud upon this second 
count. 

If, however, these representations vverr made, 
meaning to be relied upon, and :you find as a fact 
that they were false and then known to he false, 
within the rule I ha .ve given you, as to either or 
both of these defendants, then · the third question 
aris ,es: did the plaintiff believe such representa-
tion or representations to be true and act in re-
liance thereon and wa,s she thereby injured 1 

Now·, there you have .a question of considerable 
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difficulty. Of course, if :Miss Overend did not be-
]ieve any such representations, if they were made , 
tJ be true, or if she did not rely thereon, but re -
lied ·on her own judgment, there could be no recov -
ery by her as no legal fraud ·would haVe been per-
petrated upon her ' under such circu111stances, and 
furthern1ore, if it should appear that she -was 
thereby injured--in other ·words, it must appear 
that the fraud and the damage sustain ea1ch oth e c 
the relationship of cause and effect, or at least 
that ·one might have resulted directly from th e 
other. 

No-,"~, Gentleinon, there conies into the case at 
this point another question. 

E~ -en though you should find that all of tb e 
elements :of fraud were present, justifying you in 
saying that fraud had been perpetrated, did :Mi-;s 
Overend waive the fraud J? Because, if she <lid, 
she could not novv insist upon recovery upon th 0 

ground of fraud. 
\¥ aiver is the act of waiving or not insisting ·on 

some right, claim or privilege ,a f01·egoing or giv-
ing up of some adva,ntage vvbich, but fo1· Sl:ch 
\\~aiver, the party ·w:ould have -enjoyed; an elect10u 
by one to dispense with son1ething of value, or to 
forego an advantage he might have taken or in 
sisted upon; the giving up, relinquishing, or· sur-
rendering of some kno-,vn right; an intentional 
1·elinquishment of a knovn1 right, or such con-
duct as ·v:arrants an infenrnce of the relinquish-
ment or waiver of such right. 

"\\T aiver niay ho n1ado by an express agreement 
Dr promise, declaring an intention not to claim 
the supposed benefit or ad'v,antage, and such 
agreement or declaration will not :only i'" ... aive 
those 1natters grven expressly ·within its terms, 
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but will extend to other 1natters which by a nat-
ural and necessary implication would be affected. 

The more usual manner of waiving a. right is 
by conduct or acts which indicate an intention to 
relinquish the right, or by such failur:e to insist 
upon it that the party is estopped to after-ward 
set it up against his ,adversary. 

Now, as I shall say to you in just a moment, 
if you .find that 1\1:iss Overend is entitled to re-
cover here, she would be required to mini1nize 
her damages , as far as it is in her power so to do . 

So, if you fin<l what she says regarding the 
closing- of this business due to bankruptcy, to be 
h·ue, and that thereafter, in about a period of 
six or seven weeks, she went back again, but 
under · :\Ir. Perlmutter as an individual then 

' ' whether the terms by which she continued there 
were the same as existed with Perlmutter & Co. 
or not it is for you t,o say whether or not she 
had ·v;raived her claim against this defend.ant, if 
she had any clain1, and chose to go on with the 
situation without n1.aking any claim, waiving her 
rights. 

Of course the burden rests upon the defendant 
of proving that to your satisfaction by a fair 
preponderance of the evidence. 

But, if she went there for the purpose of 
1ninimizing her damage; in other words, was 
going to make the best of a bad bargain, and had 
110 intention ,of waiving the rights which she 
might haYe, if she did have any rights against 
these defendants, why, then of course there 
'would he no waiver. 

No-,"-, a great deal has been said about the 
hankruptry of Perln1utter & Co. That was an 
unfortunate situation for Miss Overend . But, 
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Gentleman, you see the fact, if it is a fact th~t 
this Company was declared bankrupt, if that 1s 
·so that ·would have no bearing with respect to 

' . l 1\fis,s Overend 's right of .a cause of action 1ere, 
unless there had been fraud by these two de-
fendants. I en1phasise that because I don't wa1:t 
you to he carried away by the th ought that_ this 
~voinan put into this business and the business 
failed and that therefore she ought to be cmn-
pensa~ed. I say that is not her cause of action; 
her cause of action is based upon a charge of 
fraudul ent misrepresentation, made by these tw,o. 
def end ants. . 

Now, if the plaintiff has not establis~ed all ot 
these elements of fraud v,Thich I previously re -
lated to :7ou, as , against James W. Kiernan, the 
young man, then as to him, there would ~e 1:0 
~ause of action and your verdict would be 111 his 
favor and against this plaintiff. 

If sho has not so established these elements as 
ao·ajnst Joseph Perlmutter on the first count 
tl~ere ·would be no cause of action and your ver-
dict upon that count ··would he against the plain-
tiff and in favor of Joseph Perln1utter of 'no 
cause of action'; and with respect to the sec ond 
icount, if these ele1nents of fraud have no~ been 
proven hy a fair prepondernce of the ev1den:e 
against Perln1utter on_ that count: then again 
vour verdict would be 111 favor of the defendant 
Perlmutter and against the plaintiff of 'no cause 
of action'. 

But if she has i1ot so established fraud as 
against Mr. Kiernan, but she has established 
it as against Mr. Perlmutter on the first count, 
then there would be no cause of action as 

147 

Cl1arge. 

against I(iernan and your verdict would be in 
his favor and against the Plaintiff, irrespective 
of what you might find with respect to Mr. 
Perlmutter. vVhich is equivalent to saying to 
you that in this case you may find that there 
had been fraud committed and the p :aintiff had . : 1 0 sustained damage thereby, but that one of the 
defendants was not guilty thereof, but that the 
other was. In such event, then, yrur verdict 
would be in favor of the def endant who had 
not perpetrated the fraud, or such fraud as 
caused damage to this plaintiff under the rules 
I have given you; but it wiuld be against the 
other defendant if you find all the elements 
of fraud had been proven as against him. 

I might say right here, if you arrive at a 2 o 
point where you find that the plaintiff is entitled 
to recover at all, you would have to brrng in 
two verdicts, that is, one verdict on each count, 
because they are rested upon different mis-
representations as claimed. So you take them 
up separately; the first count, you understand, 
is against both Perlmutter and Kiernan, and 
r espect to that, it is open for you to find 
whether both are liah:e or only on~ liable, or 
neither one liable, in which event you would say ka o 
as to the first count: "We find that the def end-
ants, or one of the defendants", as the case 
might be, '' is entitled to a verdict as against the 
plaintiff of 'no cause of action'". Or, "We 
find that the plaintiff is entitled to a verdict 
against both, or one of the defendants'', accord-
ing as you might find. 

You -would also take up and consider the 
second count in your verdict, and say, "We find 
in favor of the plaintiff and against Perlmutter", \
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stating the amount of the finding; or '' 1?v e find 
in favor of the defendant Perlmutter and 
against the plaintiff, as to the second count, of 
'no cause of action'." 

I think I have made myself clear as to th e 
forms of verdirt. 

.Now, Gent !lemen, of you reach the point 
where you find that the plaintiff is entitled to a 
vertict as against one or both of these defend-
ants upon the first count, then you will have to 
take up the question of the admeasurement 
of damages. 

The General rule ·with respect to damages in 
cases of fraud is; that the wrong doer must 
answer for those results and injuries to th e 
other party which must he presumed to have 
been within his contemplation at the time of th e 
commission of the fraud, and it is undoubtedly 
the rule that in the ordinary case brought b;v a 
lessee, through eviction, if you please or 
failure on the part of the lessee to enjoy th e 
term of the lease, due to some act or conduct 
on the part of the lessor, the real measure of 
damages is the difference between the marke t 
value at the time of the eviction and the time of 
the expiration. 

And that viTould be the 1·ule in this r.qse. and 
we would be limited, and ther0 ,vould not be P-ny 
proof of the market value of the balance of this 
term, if it were not for the fact that this leas e 
is a peculiar lease in itself. It involves the 
question of personal relationship. The rent 
jf based upon the gross sales made, being 
limited to ten percent of the gross receipts, and 
~hese receipts have to be turned over in gros s 
to Perlmutter & Co. the lessor, and then Perl-

149 

Charg e. 

mutter & Co. was to account to :.Miss Overend 
for all except the ten percent reserved, and you 
see that it would not be fair to apply the 
ordinary rule of damages as the Court gives 
it. 

So that we will refer back to that original rule 
which I gave you: those damages which are the 
natural and proximate result of the wrong done. 

And so, if you find in this case that there 
was a cessation of this business due to the fraud 
by either of these parties, within the rules that 
I have given you, then you would ascertain what 
damages were the natural and proximate result 
of that condition, and Miss Overend would he 
entitled to the benefit or value of her bargain, 
and if that might be recoverable so far as 
that resulted in loss of profits to her in this 
business, then competently and adequately 
proven. But only with relation, Gentlemen, to 
the injury done as the natural and prox~n1ate 
result of the fraud, remembering that you have 
no concern here with what 11:r. Perlmutter, even 
though he is a def end ant in this case, may have 
done by way of attempting or actually putting 
:Wiiss Overend out of the property. That would 
1)e the proper subject matter of a suit for tres-
pass, if you please, brought by }vfiss Overend as 
against Nir. Perlmutter individually. .And I 
say that even though he is a party to this suit, 
because the suit is based, as I said in the begin-
ning upon a charge of fraud and not upon 
Bviction. 

-~~.;. i, ..h •. 

And s6, · it gets back really to ,vhat is the 
difference between what this ,:vomen would have 
to p~y to stay in that property for the length 
c,f tim e that she would otherwise have been 
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entitled to, and what ,1\Tas the reasonable valuo 
of the business during that time. In other 
words, she could not say that her gross sales 
were so much and ask to recover that, because 
she would have to pay a certain amount of 
that out. 

On the other hand, the question of ·what may 
have resulted to her by way of benefit under 
this contract is open to a great many conjec-
tures, which wou'.d have to he taken into con-
sideration in applying the original rule I havo 
given about ·what were the natural and proxi-
mate damages resulting to this women from the 
,,·rong alleged to haYe been committed upon 
};er. 

I should say possibly, there was some testi-
1nony as to the amount the fixtures were " ·orth 
and v{hat the hats were ,;vorth that were in thiH 
building at thP time l\Iiss OYerend finally went 
out and she says there was only soniething like 
2C ha ts left when she got back. She claims 
that it was practicaFy a total loss, so far as 
the hats were conce·rned, hut that is not a 
lJl'0per element of damages in this case, because 
that would be the proper subject matter of a 
suit on behalf of Miss Overend against 1'[ r. 
Perlmutter on an allegation of u1nvarrantec1 
eviction. 

I think I have given you the rules with respect 
to damages and with relation to the other 
elements involved in this case . 

Now, you must not let passion nor prejudice 
iufluence your ve rdict. Th<: fact that this 
pJaintiff is a women shou ld not c•nter into this 
tflse at all. The fact that 01w of these defend-
ants may or may not have property ·, or ma)· 
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b 1~ away from the Court, is not to SvYay your 
verdict at all. You are to decide the case upon 
the evidence here and only upon the evidence 
G ' entlemen, that has been presented. 

l\1otions ,xrnre made and insisted upon stren-
uously by councel for both of these defendants, 
and they were denied by the Court. Now, 
Gentlemen, do not understand from that, that 
the Court means that you should find a verdict 
for the plaintiff. I think sometimes jurors get 
the idea or impression that the Court is tryinO' . b, 
~n _some subterranean or underneath way, to 
1nchcate the way, that they should find a verdict 
for the plaintiff, that the Court forsooth does 
110t believe these motions are good. ~eh'e law 
gives counsel the right to make motions raising 
questions of law for the Court to decid~. That 
it~ vvhy the Court is here, to decide questions 
_of law which arise during the course of a trial. 
In passing on these motions, the Court was 
merely deciding that there were facts in the 
case to be submitted to you, That is ~your func-
tion, to pass upon the facts, in orde; that you 
r~ay find a true verdict, app:ying the Jaw the 
Court gives to yon . Yon arc to take the law 
that the Court gives you, and apply it to the 
fc1cts as you :find them, no matter what the Court 
rn~y bave said tbcy were, or counse l ma y have 
saul they were. ':I1ake the case, consider the 
facts, and app]y the law the Court has given 
:·~u, and hen return your Yerdict, and you 
~·111 have g1 ven complete justice. If yon do that, 
Jou have performed ?On1· duty. 

(The Jury retired) 
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:Mr. Barison: I 'Would like an exception to that 
part' of the Court's charge wherein t_he C~urt 
charged that the plaintiff would have still a nght 
ao·ainst Perlmutter as to the ejectment. 

c The Court : I think I have already covered 
that sufficiently in my charge. 

Mr. Barison: I also ask an except ion to what 
the Court charged as to the measure of damages. 

The Court: You may have your exception. 
On the Jury returning for further instruc-

tions as to verdict, the Court further charged 
as f ollo-ws: 

rrhe Court: There is one count agninst -"'Ir. 
ICiernan junior and against 1Ir. Perlmutter. 
Upon t'.hat count, you may find that the plain-
tiff is entitled to a verdict against none or 
against one, or both. If you find in favo1· or 
one or both defendants, you will render a ver-
dict against the plaint1ff of ''No cause of nr-
tion' '. 

Now as to the second count, there is 0111.v 
$450. i;1volved in that and ·with respect to tha1 
$450. check, ·whic'.h she claims it ·was frau:lu-
lently represented to her that the Corpo.ration 
required, now, Mr. Joseph Perlmutter 1s _the 
only defendant to that count, so you find a~·a111st 
him or for him, but .l\Ir. J(iernan junior 1s not 
involved in t'nat second count. 

IDxceptions granted to counsel. 

15·3 

RULE FOR JUDGMENT. 
HUDSON COUNTY CIRCUIT 1COURT. 

ADELINA M. OvEREND1 

Plaintiff, 
vs. 

JAMES W. I{rERNAN and JosEPH PERLMUTTER, 

D,efendants. 

This action as tried before I--Ion. Henry ID. 
Ackerson, Jr., with a jury in the presenc e of 
counsel for the respective parties in the Hudson 
County Circuit Court on June 14th and 15th, 
1926. 

The cause having been submitted to the Jury 
tney returned their verdict as f ollews: We find 
in favor of the Plaintiff and against the De-
fendants J runes W. I{iernan and Joseph Perl-
mutter and assess the damages of the Plaintiff 
on the First Count of the complaint filed here-
in at Six Thousand ($6000) Dollars against 
})0th of said defendants, and ·we find in fc--nTor 
of t'.he Plaintiff and against the defendant 
.Joseph Perlmutter and assess the damages of 
the Plaintiff on the Second Count of the com-
plaint filed herein Four Hundred and Fifty 
($450) Dollars. 

Whereupon it is adjudged that the Plaintiff 
Adelina l\!f. Overend have judgment agai1rnt t'11e 
Defendant James W. Kiernan in the sum of 
Six Thousand ($6000) Dollars, and against the 
Defendant Joseph Perlmutter in the sun1 of 
Six Thousand Four Hundred and Fifty ($6450) 
Dollars. 
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HENRY E. ACKERSON, JR. 
J udg1nen t entered this 4 o 

18th day of June, 1926, on Niotion of 
,, TILLIAM E. SEWRLL, 

Attorney for Plaintiff. 
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Rul e F'or Judgnient. 

HUDSON cou ·NTY CIRCUIT ,COURT . 

ADELINE, lVI. OvEREND, 
Plaintiff, 

vs. 

JAMES,¥. KIERNAN and JosEPH PERLMUTTI;-;R, 

Defendants. 

Judg1nent entered June 18th, 1926 

Damages 

Costs 
Total 

$12,450.00 

WILLIAlVl E. SE\VELL, 
Attorueys. 

Judgnient on verdict in the .above entitled cause 
was entered in this Court on the 18th day of June, 
in the year of our Lord One Thousand Nine Hun-
dred and 26, in favor of the Plaintiff Adeline lVL 
Overend, and, against the defendant, James vV. 
IZ:iernan in the sum of $6000.00 and against the 
defendant Joseph Perlmutter in the sum of 
$6450.00, in a plea of Action-at-Law for the sum 
of Twelve Thousand Four Hundred and Fifty 
Dollars :and cents dan1ages and 

Dollars and 
Cents costs of suit. 

Judgn1ent entered and signed this 18th day of 
June, 1926·. 
:.\fin. 72 
Page 328 

HENRY E'. ACKERSON, JR., 
Judge. 
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ACTION AT LAW.-ORDER TO SHOW CAUSE 
WHY JUDGMENT SHOULD NOT BE SET ASIDE 

AND A NEW TRIAL GRANTED. 

HUDSO J COUNTY CIRCUIT COURT. 

ARNIE M. OVEREND, 
Plaintiff, 

vs. 

JAMES lVI KIERNAN, JAMES ,,T. I(IERN AN 
AND JOSEPH PERLMUTTER, 

Defendants. 

Upon application made ·within time' h? Frank 
J. Higgins, attorney for the defendant James 
'\V. Kiernan, it is on this 25f.h day of June, One 
Thousand Nine Hundred Twenty-six. 

ORDERED that the plaintiff in the above 
entitled action show cause before this Court 
on the 26th day of June, One Thousand Nine 
hundred and Twenty-six, at ten o'clock in the 
forenoon on said day or as soon thereafter as 
counse l may be heard, why the judgment in this 
case against the defendant James W. I~iernan, 
should not be set aside and a new trial granted. 
This order reserves to . the defendant James 
W. Kiernan the right to take or prosecute an 
appeal 01i the exception taken at the ti·ial of said 
case. 

HENRY 1£. ACT(ER:i\lAN Jr:. 

~r a<le original to Clerk, Sept. 9, 1926. 
Judge 
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MEMORANDUM , .. 

HUDSON COUNTY CIRCUIT COURT. 

A .DELINE NL 0VEREND, 

Plaintiff, 
vs. 

JAMES :.M. KIERNAN, JAMES w. I(1ERNA~ 

AND JOSEPH PERLMUTTER, 

Defendants . 

ACKERSON, J. 

This matter comes before me upon a Rule 
to Show Cause why the verdict again::;t the de-
fendant James W . I{iernan in the above en-
titled matter should not be set aside and a ne-w 
trial granted, upon the grounds that fne Yer-
diet is contrary to the eivdence, against th e 
Court's charge, and excessive. 

After examing my notes of the trstimony, I 
have reached the conclusion that t'.uere i::; 110 

merit in the contention that the venlict is con-
trary to the evidence and against the charge of 
t'ne Court, and this leaves only one ground for 
consideration, viz : Whether the Yerdict is ex-
cessive. 

The plaintiff, after entering into the lea se 
agTeement, whereby she was to occupy space i~1 
the store of Perlmutter Incorporated, for a peri-
od of three years, occupied this space for a per-
iod of about six weeks, during which time she 
made an average profit of $75. per week. At the 
end of this period of six weeks, the store clo::;ed, 
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Jlfmurandum. 

due to the bankruptcy of the Company, which 
had given the lease to the plaintiff and s'i1e was 
out of business for seven ,veeks, at the end 
of which time she went back again in the same 
store, but under an arrangement made with 
l\Ir. Joseph Perlmutter, individually and t'nis 
second opening of the business began August 
14, 1923, and ended February 4, 1924, when 
JYir. Perlmutter apparently evicted her from the 
premises. Her lease began April 25, 1923, and 
was for a term of three years and it was slaimed 
by the plaintiff that she was induced to enter 
into this lease-agreement because of fraud on 
t'ne part of James W. Kiernan in representjng 
to her that the company had a ten year lease 
on the store, whereas the company had no lease, 
but was merely a tenant from month to month. 

After t'ne plaintiff opened up her business 
again on August 14, 1923, and up until Febru-
ary 4, 1924, she testified that her profits dropped 
off some and that she only made from sixty 
to sixt3T-five dollars per week, and she also testi-
fied that after February 4, 1925, when she ·was 
evicted by l\!fr. Perlmutter, individually, that 
she was unable to carry on her business down 
to the date of trial. 

The attorney for the def end ant James vV. 
I{iernan, argued that the most to be recovered 
under the testimony from l\[ r. I(iernan, was 
the loss of profiits during t'11e seven weeks that 
the plaintiff was prevented from conducting her 
business, prior to August 14, 1923, and that 
this would only be at the rate of $75.00 for 
seven weeks, or a total of $535.00. 

It · is argued that when the plaintiff went back 
into t'ne store on February 4, 1924, and contin-
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Il 1 r-· 11 i o , · a 1? r l z t 11 z • 

ued on under 1'Ir. .Joseph Perlmutter as an i11-
dividual, that this waived her rights to any fur-
ther claim of damages and that his sudden evic-
tion of her, although it may result in damage, 
could not be charged to the def ondant I(iernan. 

It could not be doubted, however, that the bur-
den rested upon the plaintiff to minimize tho 
damage, and if she could have continued lH'l' 

business, ,;vhether under Nir . Perlmutte1· as an 
individual, or any one else, it was her duty to do 
so, and if she did, this would not necessarily 
waive any claim to damages she may have sus-
tained, and this onl:7 effect would have been to 
lessen the damages. 

The Court proped~ T left to the jury t'11e ques-
tion of whether or not the plaintiff had wajved 
any further claim to damages ,,,hon she went 
back into possession on August 14, 192:3, and 
t'.he jury evidently found that she had not, and 
this being so, it was opened for the jury to 
find w·hat damages she sustained for the bal-
ance of the term of he1· lease, inasmuch as she 
was evicted from t'he premises on :B7 ebruary 4, 
1924. The Court i11structed the jur~r that no 
damages could be allov1Ted for the eviction of 
the plaintiff by Nir. Perlmutter as an individual, 
although there was testi'mony to the effect t'i1at 
she lost considerable on her stock of good~, 
etc . The situation is . very similar to that whic'i1 
·would have risen if the plaintiff instead of go-
ing back into the same store, had secured a 
lease of space in an adjoining store and hn<l 
then been evicted hv 'ner lessor. She ,Yould . •' 

have been cons id ered as having mado an effort 
to reduce her damages and having failed, ·would 
have been entitled to recover ·what sho lost, as 
the result of t'.he original fraud. 

159 

J1emorandwn. 

Of course, for an eviction, the ordinary rule 
of damage is, that the plaintiff could only Te-
cover the value of the unexpired term of the 
lease, but this is a cause founded upon fraud 
in the procurement of t'.he lease and the lease 
is something more than an ordinary lease, in-' 
asn1uch as a business relation resulted beh, ,een 
the plaintiff and the defendants and under such 
circumstances, the plaintiff would undoubtedly 
be entitled to recover such damages as wer·e 
t'.he natural and proximate result of the fraud 
and this would have included the loss of prof-
its as a proper element, and inasmuch as the 
plaintiff produced evidence to show that she 
had been unable to engage in business from 
February 4, 1924, do-wn to t'he end of her or-
iginal lease, which would have expired A ptil 
25, 1926, and inasmuch as there was testin1ony 
that she had been making an average of $75 pe·r 
week, it could not be said that tne verdict in 
this case was excessive, and the Rule to ShoviT 
Cause it the ref ore discharged, and an order 
may be presented in accordance herewith. 

HENRY E ACKER ·SON, JR., 
Judge. 

]-,iled Clerk's Office, Hudson County, 
~. J. J ul~r 19, 1926 

.• JOHN J. l\IcGOVERN 
' Clerk. 
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ACTION AT LAW.-NOTICE OF APPEAL . 

IN THE 
IIUDSON COUNTY CIRCUIT COURT. 

Plaintjff, 
vs . 

JAMES l\L I{umN AN' JAMES vV. I(rERN AN 
and J osEPH PERLMUTTER, 

Defendants. 

To ,i\Tillia111 E. Sevvell, attorney for the plaintiff. 

2 o TAKE NOTICE that the defendant appeals to 

30 

40 

the Supreme 1Court of the State of New Jersey, 
from the judgment against JAMES W. I{IER-
N AN, entered in this case. 

Dated : 
July 21, 1926. 

FRANK J. HIGGINS, 
Attorney for Defenda .nt; 

Jan1es -,Y. Kjernan. 

True and legal of the serYice of the within 
notice hereby acknowledged this 23rd day of 
Ju ly, 1926. 

,i\TILLIAM E. SE , , rELL, 

Filed Clerk's Office 
July 29, 1926 
Hu<lson County, N. J . 

Jor-rN J. MoGovERN, 
Clerk. 

Attorney for Plaintiff. 
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ACTION AT LAW. -REASONS ON APPEAL. 

H l JDSON COUN1 1Y CIRCUIT COURT 

A~xA :.\f. OvEREND, 
Plaintiff, 

JAMES ~[. I(1EnNAX, J.A.:vrns ,V. I~mnNAX 1 o 
and JOSEPH P.El(LMUTTm:, 

Defendants. 

The defendant, J ameH ,V . I(ien1an, ·writes 
down the following reasons why the verdict of 
t'he plaintiff against the defendant in the above 
entitled matter houkl be set aside and a new 
trial granted . 

1. rrhe court erred in refusing to gTant 2 o 
a non suit a to this def end.ant . 

2. The court erred in refusing to direct 
a verdict in favor of this defendant. 

3. That the charge of the court was er-
roneous in la,v. 

4. That there was no evidence to sup-
port t'he verdict of the jury against this 
defendant. 

FRA:N"I( J. I-IIGGINS, 
Attorney for Defendant, 

James VV. I{iernan. 

40 
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ACTION AT LAW.-ORDER DISCHARGING 
RULE TO SHOW CAUSE. 

IIUDSOi'T COl }NTY CIRCUIT COURrc. 

AuE1 :..1NE tiL Ov1mEND, 

Plaintiff, 
VS. 

J .,uvrns l\!L KmRNAN, JAMES vV. I(nmNAN and 
JOSEPH PERLMUTTER 

' Defendant. 

A rule to shm;v cause -why the verdict rendered 
in favor of 1be plaintiff against defendant Ja111es 
W. Kiernan in this cause, should not be set aside 

2 0 and a new trial gr.a,nted, having been duly 
granted, and the argument on the .said rule ha,v-
ing heen presented to the court by Frank J. Hig-
gins, attorney f:o.r the defendant James W. 
Kiernan, and VVilliam E. Sewell, attorney for 
the plaintiff\ and for good cause shown, it is 
on this 4th day of October, 1926, 

30 

ORDERED that said Rule to Show Cause be 
and the same is hereby discharged. 

HENRY E. ACI(E -RNIAN, Jr. 
Judge. 

,-
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DECISION OF NEW JERSEY SUPREME 
COURT 

NEW JE,RSEY SUPREME COURT 
No. 24 January Term, 192 7. 

ADELINE M. OVEREND, 

Plaintiff-Respondent, 
vs. 

JAMES M. KIERNAN, JAMES W. KIERNAN 
and JOSEPH PERLMUTTER, 

Defendants-Appellants. 

Submitted January 28th, 192 7; decided April 22nd, 192 7. 
On appeal from a judgment of the Hudson County Circuit 

Court. 
Before Justices Kalisch, Katzenbach and Lloyd. 
For the appellants: Frank J. Higgins, E£q., and George 

L. Record, Esq. 
Fer the respondent: William E. Sewell, Esq., and Benja-

min E. Gordon, Esq. 

Per Curiam. 

This is a defendant's appeal from a judgment of the Hud-

10 

20 

son County Circuit C~~rt. The plaintiff, Adeline M. Over- 30 
end, was a milliner. She claimed that in March, 1923, she 
had been ·approached by the defendants, who were stock-
holders in Perlmutter's Inc., a corporation conducting a depart-
ment store in the City ·of Jersey City, and was asked to open a 
millinery fhop in the upper floor of the building occupi~d by 
the corporation. The plaintiff contended th~t :it was represent-
ed to her that the corporation had a long term lease upon the 
building, that it was financially sound, and that the suggested 
~rrangement would be a profitable one for her. The 
negotiatons ripened into an agreement dated .April 25, 1923, 
made between the corporation and the plaintiff, by which the 40 
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corporation leased to the plaintiff 600 sq. ft. of space on the 
second floor of No : 116 Monticello Ave., in the City of Jer-
sey City, for the purpose of conducting a millinery shop, to-
gether _ with ·the · right to use the entrance of the building for 
the ingress and egress of her customers, etc. The term was 
for three years with the privile·ge of a ren~~~l of the lease for 
two additional years. The rent for the first three years was 
to be ten per cent. of the gross income of the plaintiff's busi-
ness, and for the next two years, 1f the privilege of renewal 
was exercised, fifteen pt r cent. of the gross income. The 
representation made to the plaintiff as claimed by her was that 
the corporation had a I 2 to I 4 year lease covering the entire 
building. The corporation had no lease on the premises. 
This was known to James W. Kiernan and to . Joseph Perl-
mutter. Another defendant, James M. Kiernan (referred to 
as the older Kiernan) was made a defendant to the suit, but 
cluring the course of the trial he was granted a non-suit. 

Six weeks after the making of the lease the corporation was 
thrown into bankruptcy. The plaintiff was evicted. She 
la :er retook possession of the premises tnder a new arrange-
ment with Joseph Perlmutter, and was again evicted on F ebru-
ary 4, 1924. The actibn then instituted by the plaintiff was 

·1 
based on fraud and deceit. The plaintiff had paid to Joseph 
Perlmutter for what was termed "the rights of the place" four 
hundred and fifty dollars. 

The complaint contained two counts. One was for the 
fraud and deceit and the other was for the recovery of the 
$450. James W. Kiernan (referred to as the younger) had 
nothing to do with · the second eviction. ,. He was, therefore, 
not concerned with the second count. · The jury rendered a 
verdict for the plaintiff of $6,000 : on the first count and 
$450. on the second count. 

A rule to show cau~e was allowed the defendants by the 
trial judge. In a well considered opinion he discharged the 
rule to show cause. The charge of the k:ourt at the trial was 
full. The trial judge went over the case , carefully, outlining 
clearly in his charge the respective rif.hJsf of the parties. 

The appellant in this c:as.e is Ki~r:na 1. (the younger). Perl-
mutter has not appealed from the judgments. There were 
only two exceptions taken to the charge of the court. These 
exceptions were taken in behalf of ·-Perh:J!utter Kiernan can-
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not take advantage of the exceptions taken by Perlmutter. 
In McKeown 1Js. King, 99 N. ]. L. 251, the Court of Errors 
and Appeals held that where one of several joint defendants 
takes an exception to a portion of the charge of the trial court 
and the defendant so excepting subsequently abandons said 
exception by omitting to state it as a ground of appeal, another 
joint defendant cannot avail himself of said exception. The 
exceptions to the court's charge in the present case will not be 
considered. 

There are only two questions which can be considered on 
this appeal. The first is, was the motion to non-suit properly 
refused? The second is, was the motion to direct a verdict 
for Kiernan ( the younger) properly refused? 

The motion to non-suit was, we think,_ properly refused. If 
there is any evidence, no matter how meagre, to support a 
plaintiff's cause of action the plaintiff has the right to have the 
case submitt ed t~ the jury. Barry vs. Bordon farm Products 
Co., I 00 N. J. L. I 06; Dcllahello 1Js. Central R. Co. of 
N. !., 99 N. ]. L. 348. In the present case the testimony 
given by the plaintiff was explicit with reference to the state -
ments made by both Kiernan (the younger) and Perlmutter as 
to the length of time for which the corporation had a lease 
upon the premises. The lease made to the plaintiff for a term 
of three years with a privilege of two is corroboration of these 
statements. The corporation was only a monthly tenant. The 
pla intiff also gave testimony with reference to what was said 
to her regarding the financial condition of the corporation. 
Testimony was offered in behalf of the plaintiff at the trial that 
for many months prior to the making of the lease to her the 
corporation had been financially embarassed. These and 
other facts which were for the jury to pass on justified the re-
fusal of the trial court to grant a non-suit. 

What has been said with reference to the motion to non-
suit applies equally to the motion to direct a verdict. 

We have considered the questions raised upon their merits. 
We have had some hesitancy in doing so as in the case of 
Catterall, Admrx. 1Js. Otis Elevator Co., 135 At/. Rep. 
865, (not as yet officially reported), it was said in an opinion 
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by Mr. Justice Trenchard, speaking for the Court of [ rrors , 
and Appeals, that: 

" A reason assigned for a new trial that the verdict 
is contrary to the weight of the evidence, which reason 
was argued, considered and decided, is neces~arily em-
braced within exceptions to the refusal to non-suit and 
to direct a verdict which were resolved in the rule and 
therefore such exceptions · cannot be cosidered on ap-
peal." 

The judgment is affirmed with costs, 
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ACTION AT LAW-NOTICE OF APPEAL. 

NEW JERSEY SUPREME COURT 

ADELINE M. OVEREND, 
Plaintiff 1 0 

vs. 

JAMES M. KIERNAN, JAMES W. KIERNAN 
and JOSEPH PERLMUTTER, 

Defendants 

TAKE NOTICE that the defendant, James W. Kiernan, 
appeals to the Court of Errors and Appeals of the State of 
New Jersey from the judgment entered against him in this case. 

Dated: 
November I 0th, 192 7. 

FRANK J. HIGGINS, 
Attorney for Defendant, 

JAMES W. KIERNAN 

Filed with Clerk, Jan. 20, 1928. 
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ACTION AT LAW-REASONS ON APPEAL 
FROM NEW JERSEY SUPREME COURT. 

NEW JERSEY 
COURT OF ERRORS AND APPEALS 

ANNA M. OVEREND, 

Plaintiff 
vs. 

JAMES M. KIERNAN , JAMES W . KIERNAN 
and JOSEPH PERLMUTTER , 

Defendants 

The defendant, James W. Kiernan, writes down the fol-
lowing reasons why the judgment of the New Jersey Supreme 
Court affirming the judgment of the plaintiff against this def en-
dant in the above entitled matter, should be set aside and a 
new trial granted. 

I • The court erred in refusing to grant a non-suit 
as to this def end ant. 

2. The court erred in refusing to direct a verdict 
in favor of this defendant. 

3. That the charge of the court was erroneous in 
law. 

4. That there was no evidence to support the ver-
dict of the jury or the amount of the verdict of the jury 
against this defendant. 

Filed with Clerk, 
Feb. 20, 1928. 

FRANK J . HIGGINS, 
Attorney for Defendant, 

JAMES W. KIERNAN 

N em Jersey Q!nurt of £rrnrs aitb Appeals 

ADELINE M. OVEREND, 
Plaintiff-Respondent, 

vs. 

JAMES M. KIERNAN, JAMES W. 
KIERNAN, and JOSEPH PERL-
MUTTER, 

Defendants-Appellants. 

Action at Law. 
On Appeal from 
New Jersey 
Supreme Court 
Affirming 
Judgment of 
Hudson County 
Circuit Court. 

BRIEF FOR 
PLADTTIFF- ·RESPONDENT. 

Stateinent of C1ase. 

This case was tried June 14th, 1926, before 
Judge Ackerson and a jury in the Hudson County 
Circuit Court and resulted in a verdict in favor of 
plaintiff, Adeline M. Overend, against defendant 
James W. Kiernan, in the sum of $6,000 and against 
defendant Joseph Perlmutter in the sum of $6,500 
( see Rule for Judgment, Case, pp. 153-154). The 
Court non-suited plaintiff as to James M. Kiernan 
( Case, p. 97, 11. 22-25). 

Defendant, James W. Kiernan, thereupon ob-
tained a Rule to Show Cause 'why the verdict 
should not be set aside, wherein exceptions for an 
appeal were reserved by said defendant ( Case, p. 
155). i, .. Jter a full and complete hearing on that 
Rule to Show Cause, Judge Ackerson discharged 
said rule by order printed on page 162 of the Case. 
rrhe opinfon of .Judge Ackerson in connection with 
the argu111ent on the Rule to Show Cause and the 

• 
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verdict is set forth on pages 156 to 159 of the Case, 
and the following is taken from said opinion: 

"This 1natter comes before me upon a Rule 
to Show Cause why the verdict against the de-
fendant James W. Kiernan in the above en-
titled matter should not be set aside and a new 
trial granted, upon the grounds that the ver-
dict is contrary to the evidence, against the 
Court's charge and excessive. After examin-
ing my notes of the testimony, I have reached 
the conclusion that there is no merit in the 
contention that the verdict is contrarv to the ., 
evidence and against the charge of the Court, 
and this leaves only one ground for considera-
tion, viz : '-'Th.ether the verdict is excessive" 
( Case, p. 156, IL 19-32) . * * i:· 

''Of course, for an eviction, the ordinary 
rule of damage is, that the plaintiff could only 
recover the value of the unexpired term of the 
lease, but this is a cause founded upon fraud 
in the procurement of the lease, and the lease 
is something more than the ordinary lease, in-
asmuch as a business relation resulted between 
the plaintiff and the defendants and under 
such circun1stances, the plaintiff would un-
doubtedly be entitled to recover such damages 
as were the natural and proximate result of 
the fraud and this would have included the loss 
of profits as a proper ele1nent, and inasmuch as 
the plaintiff produced evidence that she had 
been unable to engaged in business from Feb-
ruary 4, 1924, down to the end of her original 
lease, which would have expired April 25, 1926 
and inasn1uch as there was testimony that she 
had been making an average of $75 per week, it 
could not be said that the verdict in this case 
was excessive, and the Rule to Show Cause is 
therefore discharged, and an order may be pre-
sented in accordance therewith" ( Case, p. 159, 
IL 1-28). 

Next an appeal was taken to the New Jersey 
Supreme Oourt from the judgment of the Hudson 
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County Circuit Court, resulting in the affi.rmance 
of the judgment. 

The opinion of the Supreme Court is printed on 
pages 163 and 166 of the Case. 

Facts. 

Plaintiff, Adeline ~1:. Overend, was a milliner. 
All three defendants, James M. Kiernan, James W. 
Kiernan and Joseph Perlmutter, were stockholders 
and directors in a corporation entitled "Perl-
mutter's Inc." Defendant James W. Kiernan, in 
addition to being a stockholder and director, was 
also the assistant treasurer of that corporation. 
Plaintiff knew defendant James W. Kiernan for 
many years, and also knew his father, James M. 
Kiernan, for many years. 

In March, 1925, defendant, Joseph Perlmutter 
proposed to plaintiff that she open a milUnery shop 
in the upper floor of a building on which he repre-
sented that Perlmutters Inc. had a long-term lease, 
and he further represented that Perlmutters Inc. 
was financially sound, and that the arrangement 
would be a profitable one for plaintiff. Other nego-
tiations were had which led up to the time when the 
parties met to negotiate the lease from Perlmutters 
Inc. to plaintiff ( Case, pp. 20-21) . The parties met 
on April 25th, 1923, at the office of Mr. Brown, the 
attorney who drew the lease. Prior to the signing 
of the lease by the parties, both defendants, Perl-
mutter and J an1es vV. Kiernan ( referred to as 
young Mr. Kiernan), falsely represented to plain-
tiff that Perlmutters Inc. was in good financial con-
dition, that there it had a 12 to 14 year lease cover-
ing the entire building, part of which was to be 
leased fron1 that corporation by plaintiff. The lease 
was thereupon entered into and signed by the par-
ties whereby said plaintiff became a tenant of 600 
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square feet on the upper floor of the building occu-
pied by Perlmutters Inc. for a period of three year.s, 
with an option of renewal for two 1additional years, 
providing for certain rentals. The lease is set forth 
in full on pages 92, 93 and 94 of the Case. At the 
time the(]_ease was entered into, and both prior and 
subsequently thereto, both defendants, James W. 
Kiernan and Joseph Perlmutter, knew that Perl-
mutters Inc. had no lease covering the premises, 
and they also knew that the corporation was in 
financial 'difficulty. About six weeks later, Perl-
mutters Inc. was thrown into bankruptcy and 
plaintiff was, as a result thereof, evicted from her 
premises. On or about August 14th, 1923, and after 
the bankruptcy ·was terminated plaintiff retook ,pos--
session of tbe premises under a new arrangement 
with Joseph Perlmutter, and on February 4th, 1924, 
was evicted therefrom for the second time. ; 

The cause of action is based entirely on fraud 
and deceit and is not for eviction or for any other 
cause. 

Reasons on Appeal. 

1. The court erred in refusing to grant a non-suit 
as to this defendant. 

2. The court erred in refusing to direct a verdict 
in favor of this defendant. 

3. That the charge of the court was erroneous 
in law. 

4. That there was no evidence to support the 
verdict of the jury or the amount of the verdict of 
the jury against this defendant. 

The above are printed on page 168 of the Case. 

ARGUMENT. 

Appellant's right -to have this case re-
viewed by this Court should be denied. 

As the 'Supreme Court points out in their opinion 
in this case : 

"We have considered the questions raised 
upon their merits. We have had some hesi· 
tancy in doing so as in the case of Catterall, 
Admrx. vs. Otis Elevator Co., 135 Atl. Rep. 
865, (not as yet officially reported) it was said 
in an opinion by Mr. Justice Trenchard, speak-
ing for the Court of Errors and Appeals, that: 

'A reason assigned for a new trial that the 
verdict is contrary to the weight of the evi-
dence, which reason was argued, considered 
and decided, is necessarily embraced within 
exceptions to the refusel to non-suit and to 
direct a verdict which were resolved in the 
rule and the ,refore such exceptions cannot be 
considered on appeal.' " ( Case, pp. 165 and 
166.) 

This point disposes of appellant's reasons 1, 2 and 
4 as above stated. 

The appellant has already had two full and com-
_plete reviews of his case by the Hudson County 
Circuit Court and the New Jersey Supreme Court, 
and each time the questions raised by him were 
disposed of on the merits. 



The charge of the Court was not 
erroneous in law, but was proper and 
correct,. 

A reading of the charge, which is set forth on 
pages 137 to 152 of the Case, should satisfy that 
the instructions to the jury were full, complete and 
entirely accurate in every respect. The charge is 
long and comprehensive and Judge Ackerson is 
painstaking in placing the proper law applicable to 
the facts before the jury . 

. The court's attention is called to the fact that 
even though the charge were erroneous, the defend-
ant, James ~r. Kiernan, cannot avail himself of the 
error, because no exception was taken to the charge 
of the Court on his behalf, and none is set forth 
anywhere in the record. 

Again the opinion of the Supreme Court in this 
case, as printed on the top of page 165, disposes of 
the appellants contention. 

"Kiernan cannot take advantage of the ex-
ceptions taken by Perlmutter. In McKeown vs. 
King, 99 N. J. L. 251, the Court of Errors and 
Appeals held that where one of several joint 
defendants takes an exception to a portion of 
the charge of the trial court and the defendant 
so excepting subsequently abandon said excep-
tion by omitting to state it as a ground of 
appeal, another joint defendant cannot avail 
himself of said exception. The exception to 
the Court's charge in the present case will not 
be considered." 

III. 

The reasons assigned, even upon the 
merits, are insufficient to dist ,urb the 
judgment in this case. 

It is elementary in this State, that where there is 
any evidence, no matter how meagre, to support 
plaintiff's cause of action, it must be submitted to 
the jury by the trial court, and refusal to non-suit 
or direct a verdict is proper, even though the court, 
if it were sitting as the jury, would find the facts to 
be against the plaintiff. 

The following is taken from the opinion of the 
Court of Errors and Appeals in the case of Barry 
v. Borden Farm Co.) 100 N. J. L. 106, 125 Atl. 37: 

"Motions for non-suit and for the direction 
of a verdict for the defendant, for the purpose 
of the motions, in effect admit the truth of the 
evidence and of every inference of fact that can 
be legiti~ately drawn therefro1n, which is fa-
vorable to the plaintiff, but deny its sufficiency 
in law· and where such evidence or inferences 
of fact' will support a verdict for the plaintiff, 
such motions must be denied." 

To siinilar effect are: 
Dellabello v. Central R. Co.) 90 N. J. L. 

348, 124 Atl. 59; 
Weston Co. v. Benecke) 82 N. J. L. 445, 82 

Atl. 878; 
Uvalde Asphalt Co. v. Central Union Co., 

84 N. J. L. 297, 86 Atl. 425. 

On pages 22 and 23, 4 7 and 48 of the case may 
be found testimony by the plaintiff regarding state-
ments made to her by the younger Kiernan and Per I-
m utter, that the corporation in which they were in-
terested, had a long term lease covering the prem-
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ises, and that the corporation was in good financial 
cirmumstances. These . statements were false and 
fraudulent. 

The testiinony of plaintiff as to the bankruptcy 
and eviction is found on Case, page 26, lines 10-30 ; 
Case, page 27, lines 12-40; Case, page 28, lines 1-40. 

The testimony as to the damage suffered by plain -
tiff is found on Case, page 33, lines 9-25. 

The witness, Edward Pigott, testified on pages 
68, 69, 70 and 71 of the Case that for months prior 
to April 25th, 1923, the tjme when plaintiff testified,_ 
this defendant, James W. Kiernan, made the false 
representations to her, the corporation, Perlmut-
ters , Inc., was financially embarrassed and that he 
as a credit man had obtained credit extensions for 
that corporation, and that he made frequent and 
regular visits to all defendants, including this de-
fendant, James vV. Kiernan, for the purpose of ob-
taining checks to be paid to various creditors, who 
had given extensions of credit in order to avoid 
bankruptcy for Perlmutters_,. Inc. 

It is respectfully submitted that the appeal of 
the defendant, James W. Kiernan, should be dis-
missed, and that the judgment of the Hudson 
County Circuit Court based on the verdict in that 
Court by the jury in favor of the plaintiff, and 
against this defendant, in the sum of $6,000 and the 
affirmance of said judgn1ent by the New Jersey Su-
preme Court, be again affirmed by this Court. 

WILLIAM E. SEWELL, 
Attorney for Plaintiff-Respondent. 

BEN.JAMIN E. GORDON, 
Of Counsel. 
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ANNA M. OVEREND, 
Plaintiff-Respondent, 

JAMES M. 
KIERNAN 
MUTTER, 

vs. 

KIERNAN, JAMES W. 
and JOSEPH PERL-

Defendants-Appellants. 

Action at Law. 
Trial before 
Judge Acker-
son, Hudson 
County Circuit 
Court on 
Appeal. 

BRIEF FO .R DEFENDANT, 
JAMES W. KIERNAN. 

ON APPEAL TO N1in,v .JERSEY COURT OF ERRORS AND 
APPEALS. 

Stateinent of the Case. 

The · plaintiff Anna M. Overend on April 25th, 
1923, entered into an agreement or lease with a 
corporation known as "Perlmutter, Inc." for the 
front part of second floor of the store #116 Monti-
cello Avenue, Jersey City. The said corporation 
conducted a ladies' suit and dress store at this ad-
dress, using the street floor and the rest of the build-
ing for this purpose. The business of the plaintiff 
was to be conducted in conjunction with the cor-
poration's business under the na1ne of "Perlmutter, 
Inc." and she was to pay for the use of the premises 
and na1ne and the services rendered by the corpora-
tion a sum equal to ten per cent of gross receipts, 
receh red fro1n the part of the business conducted by 
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her. This lease or agreern .. ent was signed by the 
plaintiff and for the corporation by James W. Kier-
nan as Assistant Treasurer, in the presence of 
Thmnas H. Brown, an attorney at Law, acting at 
that time as counsel for the plaintiff, Anna M. 
Overend, and also in presence of the defendant 
Joseph Perln1utter. Plaintiff had not spoken to 
defendant James W. ICiernan about the lease or 
agreement before that day. The docun1ent was 
drawn up by her attorney Thomas H. Brown. 
Plaintiff testified that defendant James W. Kiernan 
stated at that time that the Corporation "Perl-
n1utters, Inc." had a twelve or fourteen year lease 
and that it was financially sound. Defendant James 
,v. Kiernan denied 1naking any such statements, 
and stated that Joseph Perlmutter had full control 
and management of the business. That he, Kiernan, 
had but one share of the stock in the corporation 
and was only nominally acting as Assistant Treas-
urer and that he signed the document because he 
was told to do so by Joseph Perhnutter, who ·was 
running the business and in whon1 he had confi-
dence. He had no kno--wledge as to whether the 
corporation had a lease or not, and knew nothing 
about its financial affairs:. 'fhe corporation had no 
lease and was a tenant fr01n 111011th to 111011th. On 
April 28th, 1923 the plaintiff paid to the defendant, 
Joseph Perhnutter, individually the sum· of $450.00 
for ·what she ter1ned "the rights of the place." 

About June 20th, 1923, a petition in bankruptcy 
was filed agairn;;t "Perlmutters, Inc." and a receiver 
took possession. The store was closed for about 
seven ·weeks, when a new corporation under the 
name of "Perlmutter Shop, Inc." was formed by 
the defendant, Joseph Perlmutter, which continued 
the business under this name. The plaintiff had 
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knowledge of the bankruptcy, knew of the forma-
tion of the new corporation and that neither of 
the Kiernans had any interest in it; and went on 
·with this new corporation, on the same terms as 
contained in the agreement with "Perlmutters, 
Inc." None of her goods ·were taken or interfered 
with by the receiver. She conducted her business 
under this new arrangement at the same store until 
February 4th, 1924, when she was evicted from the 
premises by the defendant, Joseph Perlmutter, who 
placed her goods and fixtures in a storage ware-
house. The defendant James W. Kiernan had noth-
ing to do with this eviction. 

This suit was started April 17th, 1925 against 
J a1nes M. Kiernan, J arnes W. Kiernan and J o~eph 
Perlmutter, alleging that, by reason of false and 
fraudulent representations made by all of the de-
fendants, the plaintiff suffered a loss. The court 
below granted a non suit as to the defendant James 
M. Kiernan and the jury brought in a verdict 
against James W. ICiernan and Joseph Perlmutter 
in the sum of $6,000.00 on the first count and a 
verdict against ,Joseph Perlmutter alone of $450.00 
on the second count. 

This appeal is by the defendant James W. Kier-
nan against the judgment rendered against him, 
which judgment was affirmed by the New Jersey 
Supreme Court. 
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ARGUMENT. 

First: The, Court erred in refusing to 
grant a 11.on suit as to t ,he defendant , 
James W. Kiernan. 

Second: The Court erred in refu~ing 
to direct a verdict in favor of the 
defendant James W. Kiernan. 

These reasons are so closely related that they 
1nay be argued together. The case against the de-
fendant James vV. Kiernan is based on the allega-
tion that at the time the · agreement or lease was 
signed, he 1nade false and fraudulent staten1ents 
that the Corporation "Perlmutter, Inc." had a 
twelve or fourteen years lease, and was financially 
sound. That he knew or should have known such 
statements to be false. That he lmew or should 
have known th .at the plaintiff relied upon such state-
ments and that as a result, the plaintiff suffered 
loss. 

When the plaintiff's case closed and when the 
whole case closed, the proofs failed to establish the 
elements necessary to hold this defendant: viz ( 1) 
That the defendant n1ade some representation to 
the plaintiff meaning that she should act upon it. 
( 2) That said representation was false and that the 
defendant when he made it, lmew it to be false. 
(3) That the plaintiff, believing such representa-
tion to be true, acted upon it, and was thereb~r 
injured. 

First El e ment of Fraud. 

As to the first element, the plaintiff's testi-
mony is that for some weeks prior to executing 
the lease or agreement, she had talked the matter 
over with the defendant Joseph Perlmutter ( P. 
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20-60). During that time she went over the de-
tails with him and he Perlmutter assured her that 
the corporation had a fourteen year lease, , (P. 
24). At no time during that period did she see 
or ta ~k to the defendant James W. Kiernan. She 
says she said nothing to him until the day of 
the signing, ( P. 59). Meanwhile as the result 
of her conference with Perlmutter, her lawyer, 
rrhomas H . Brown drew up the agreement from 
the information received from the plaintiff and 
the defendant Perlmutter, and on the day of 
signing handed it to the defendant James W. 
I{iernan who had never seen it before that da.y. 

It is subrnitted that the representations which 
the plaintiff acted upon were the representations 
of the defendant Joseph Perlmutter and not 
those made by this defendant, (P . 132-133). She 
knew that the business was controlled, managed 
and run by the defendant Perlmutter (P. 56-60), 
and that this defendant had no active part in it, 
(P. 64) . This is further evidenced by the fact 
that three days after the lease was signed, she 
paid the defendant ~T oseph Perlmutter by a 
eheck to his personal order the sum of $450.00, 
for, as she describes it, "the rights of the place." 
(P . 45-46) When she made this payment, she 
testifies that Perlmutter said to her, "Don't you 
know I am the boss. Mr. Kiernan relies on me. 
I make the money ." (P . 55). When asked what 
she thought he meant when he said he was the 
boss, she rep ~ied, '' I thought he controlled the 
entire business, that 1v1r. Kiernan depended upon 
him .'' (P. 56) Later on in her testimony sho 
answered as follows: 

Q. As a matter of fact, you had com-
plete confidence in him, Perlmutterf A. 
Absolutely. (P. 58) 

The only reasonable construction to be placed 
upon this testimony is that the contract or lease 
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had been arranged and all the details agreed 
upon, between the plaintiff and the . defendant 
~Joseph Perlmutter before James vV. Kiernan 
appeared upon the scene . The minds of the 
plaintiff and the defendant Perlmutter had met 
on every point and she had instructed her law-
yer to draw up the · agreement. 

,Vhen young Kiernan was brought to the store 
it was simply a meeting to execute a forma :, 
document which had previously been agreed up 
on. 

Assuming that this defendant made the state-
ments, the plaintiff says were made by him, they 
we~e, excepting as to the term of the lease, large -
ly 111 the nature of opinions · and an expression 
of confidence in Perlmutter, which c;..m1idence 
was shared by the plaintiff. She was not in -
fluenced by I{iernan . Both she and this defend-
ant relied on Perlmutter, the "boss" to whom 
she had paid $450.00 for the ''rights''. ~he did 
not pay I{iernan or the corporation for these 
rights, and did not disclose to them that she 
had made any such payment. 
. These ''rights'' ·were the right to do business 
1n the corporation's store, under the corpora-
tion's name and were fully covered by the lease 
agreement, , and if they were of any value, the 
r_Jayment for the same should have been niade 
to the corpo_ration and not to Perlmutter per-
s~nal ly . This ·was the only money she parted 
with as a co~sider~tion for the lease or agree-
ment and this was paid secretly to Perlmutter 
and kept f~om the knowledge of the corporation, 
or any of. its stockholders . It is urged that all 
o_f these circumstances, testified to by the plain-
tiff herself, show that she was not deceived b 
any action on the part of I(iernan, but was i~ 
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reality acting in concert with Perlmutter to de-
ceive the corporation. 

So far as this defendant Kiernan is concerned, 
she was not a defenseless woman dealing with 
a sharp business man. She had a lawyer present 
representing her, who drew up the contract from 
information not obtained from Kiernan. (P. 59-
60) This attorney was Thomas H. Brown, a 
prominent lawyer in Jersey City, and he was 
not called by the p~·aintiff, and no explanation 
was made as to the failure to call him. He was 
.the only person, outside of the parties to the 
suit present at the time the lease was signed, 
and it is fair to assume that the plaintiff did 
not call him because his testimony would not 
help her case. I(iernan was a young man, whmn 
she testifies she knew had very little to do with 
the busin~ss (P . 64). She had her se~ret agree-
ment to pay Perlmutter $450.00 which she did 
not disclose to I(iernan . 11his is the prcture on 
the morning of the signing, and if any one was 
deceived, it was young I{iernan ·, who was with-
out counsel, and was lead into signing the con-
tract, because of his confidence in Perlmutter 
and his friendship for the p:'aintiff. 

SECOND ELEMENT OF FRAUD. 

As to the second element necessary to prove 
deceit, there was no evidence that one of the 
statements alleged to have been made by this 
defendant, viz: that the corporation was '' fi-
nancially all right" was untrue. There was 
evidence regarding a bankruptcy later on, but 
an absence of testimony as to who filed the pe-
tition in bankruptcy, whether it was voluntary 
-or involuntary, whether the creditors wore paid 
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in full or in part; in fact, no · evidence upon 
which it could be said that it was clearly proven 
ihat the corporation was not financially sound or 
was ever adjudicated a bankrupt. Assuming 
that it was so adjudicated, acts of bankruptcy 
are of various kinds, and a corporation can be-
come a bankrupt without being inso :•vent. 

There was no motive for either Kiernan or 
Perlmutter to induce the plaintiff to sign the 
lease, if they knew the company was in dan o'er 
of immediate collapse, because nothing suhst:n-
tial could be received from her in that event. 
If it can be said that the $450.00 secretly paid 
to Perlmutter by the plaintiff was a sufficient 
motive, the answer is that this does not apply 
to defendant James W. I{iernan, from ,vhom it 
was carefully concealed by both the plaintiff and 
defendant Perlmutter. 

It is a well known fact that many businesses 
are at times in a condition where if the con-
cern was called upon to meet all of its 1natured 
obligations at once, it would be forced into 
bankruptcy. It is common knowledge that nien 
in busines~ _struggle along with . insufficient capi-
tal, prevailing upon their creditors to extend 
them further credit or to delay pressing their 
debts that have matured, in the hope that even-
!ually they will work out of the difficulty, and it 
is common knowledge that they oftentiines do 
so. In su_ch cases it is not fraudulently or eveu 
reprehensible for a business man to borro . w 
money, or induce others to act upon the faith of 
assu:ances to the effect that his business ,vill 
continue . In order to establish a fraudulent 
inten;t,_ it will be necessary to prove that the 
condit_1on at the time the lease was made was 
fi11;~ncially hopeless. No such proof exists in 
this case. There is no evidence whatever to 

show that defendant James W. Kiernan had 
knowle<;lge that the company was so hopelessly 
insolvent, that it would soon have to shut up 
shop and go out of business. His testimony 
on that point is uncontradicted. 
· As to the statement alleged to have been made 
by this defendant regarding the corporation 
having a lease, the point should at all times be 
kept in mind that the loss to the plaintiff was 
not due to the fact that the corporation could 
not make a three years' lease, nor was it due 
to the fact that the representations as to the 
solvency of the con1pany made by the defend-
ant , were untrue. The fact always to be kept 
in mind in this case is, that the continuation of 
the business established by the plaintiff under 
the said lease and agreement was not stopped 
except for a short time, either by the bank-
ruptcy of the company or hy the inability of 
the company to make good upon its three year 
lease. The failure of the company resulted in 
a reorganization of the business and the forma-
tion of the new corporation of '' Perlmutter 
Shop, Inc.'' under which the defendant Perl-
mutter continued in exactl y the same business 
and in exactly the same place, with this slight 
change in the name, and the plaintiff 1nad0 
with Perlmutter 's new corporation exactly the 
same arrangement as she had made with the 
old company (P. 44). 

Her real trouble occurred later on when this 
new arrangement resulted in a quarrel between 
her and defendant Perlmutter and her eviction 
by him. If he had not evicted her, under the 
new deal, she would still have continued for · 
the full period of three years, and would not 
have been damaged except in the small amount 
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involved by the temporary shuttirig of the doors 
while the business was being reorganized. 

The plaintiff did not establish her clain1 that 
she was deceived to her dan1age by James vV. 
I{iernan in the light of her new · arrangement 
with Perlmutter after the failure, (P. 61 ). 
At the time of the failure she knew that the 
old company was bankrupt, and that a reor-
O"anization was advisable, and at that tirne she 
:1so knew that either the old cocnpany did not 
have the right to give her a three year lease 
or that such lease was by operation of law 
abrogated by the bankruptcy proceeding. At 
that time she knew all that she now alleges, as 
to the false statements of Perlmutter. In face 
of this knowledge, she made a new arrangement 
with Joseph Perlmutter for '' Perlmutter Shop, 
Inc.'' in which company the l(iernan 's had no 
interest, and which was owned entirely by Perl-
mutter. When she made the new arrangement 
and started business under it, as hereinafter 
shown, the old agreement or lease fell to the 
ground, and of course with it fell all claims 
for damages created by its non-performance. 

There was no evidence that J arries w. Kiernan, 
if he made the statements, knew them to be 
false, or that he was in a position where he · 
ought to have known them to be false. He was 
not a director of the . c01npany, and his posi-
tion of Assistant . Treasurer was nominal ,_and 
did not bring him into contract with the condi-
tion of - the busine~s. The testi _mony of the 
plaintiff is that Kiernan said ''We have abso-
lutely the best confidence in l\tir. Perlmutter 
and anything he says goes". (P . 22). And 
''We have absolute con:fidenqe and implicit faith 
in what Perlrnutter says". (P. 23). Taking 
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this in connection with the plaintiff's testimony, 
(P. 59 and 60), . that she had all her negotiations 
prior to the actual signing with Mr . . ~erlrnutter, 
and that she knew that James W. l{iernan had 

·little to do with the business, shows on her ver-
sion that Kiernan did not profess to have 
kno~ledge, but only expressed his confidenc~ 
"in what Perlmutter says". Her renewal of_ 
the deal with Perlmutter after the reorganiza-
ti~n of the • business, under his new corporate 
name, '' Perlmutter Shop, Inc.'' shows that slrn 
relied upon him alone. 

THIRD ELEMENT , OF FRAUD. 

As to the third · element of deceit, it is sub-
mitted that the plaintiff did not act upon auy 
representati9n of I{ie,n~an 's and even if. sl~e 
did, . she Wli\S not thereby in,jured. ]..,irst, it 1s 

urged that the plaintif:f ac,ted solely upon tho 
statements m~de . by Perlµiutt~r, to whom she 
individually paid $450.00 for the "rights". All 
the facts testified to by the plaintiff lead to this 
conclusion. This defen dant James 'lv-r. I( ierna n 
was an innocent pawn in the hands of the de-
fendant Joseph Perlmutter and the plaintiff. 
They made all negotiations between them, had 
the contract drawn and placed it on April 25th, 
19-23 before young Kiernan, and practically had 
him '' sign on the dotted , line''. Three dayH 
later, the consideration for the contract, viz: 
$450.00 passed from the plaintiff to the de-
fendant Perlmutter; without the knowledge of 
the defendant I(iernan, or the corporation of 
'' P 1 tter Inc '' If! she had not acted as er mu , .. 
a result of her negotiations with Perlmutter, 
why did she pay him this mo1).ey, after the sig11a-
ture of young I{iernan was o btainecl 1 
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PLAINTIFF'S LOSS BY EVICTION AND 
ILL HEALTH. 

Granting for the purpose of this argument 
that young I{iernan did make false representa-
tions, the plaintiff was not thereby injured. 
H~r -damage, .. if any, r_esulted f,rom her evic-
tion from the pre1nises by Perlmutter on Feb-
ruary 4th, 1924, and it is admitted that Kiernan 
had nothing to do with this. _ ( ~- 53). rrhis ,vas 
the individual act of Pedmutter, over seven 
months after the bankruptcy of "Perlmutter, 
Inc." and while she was a tenant of-,-the new 
corporation known as "Perhnutter Shop n _ 

After the eviction, her loss, if any, was ·caused 
by her illness and inability to work at any em-
ployment (P. 51-52-66-87-89). This loss was 
clearly not the result of false representations 
of anybody. It is not alleged that her illness 
was caused by the act 9f this defendant. (P. 38) 

NO FRAUDULENT DESIGN ON THE PART OF 
JAMES W. KIERNAN. 

Assuming further that Kiernan did make 
false representations, there is nothing in the 
case to show they were made ·with a fraudulent 
de,sign, and the circumstances refute any intent 
to defraud on the part of Kiernan. ,,rl1he plain-
_tiff paid Kiernan nothing for the contract 01 

lease. . '' Perhnutter, Inc.'' the corporation ot 
which he was nominally the Assistant Treasurer 
was not paid anything. The only person who 
did get anythiiig froni the plaintiff was the de-
fendant Perlmutter, who , sold the "rights" for 
$45.0.00. . 
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Under the terms of the contract, the plain-
tiff was to pay ''Perlmutter, Inc.'' ten per cent 
of her gross receipts from the business done by 
her in that place. For "Perlmutter, Inc." to 
realize any profits or rent return, the plaintiff 
rnust ·also realize a profit, for if she did no 
business, there would be no rent to pay. Out 
of: this situation it is contended that no intent 
to defi:aud can be spelt. v\1hat was the plain-
tiff defrauded out of by Kiernan? True, she 
made an investment in stock and fixtures, but 
they still . remained her property. No part of 
them was taken by I(iernan or by the receiver 
in bankruptcy-, and when she went back under 
a ne,;yT arrangement with the new corporation 
'' Perlmutter Shop, Inc.'', everything was still 
there. Her testimony (P. 62) on this point is 
as follows. 

Q. The receiver didn't take any of your 
goods? A. No. 

Q. Your goods were not disturbed at 
all by the bankruptcy ? A. No. 

Her testimony on page 92 is to the same ef-
~cl. ,· 
· At the · most, her case attempts to , show that 

she was induced to make an investment in goods 
and fixtures, which remained her property, and 
for the corporation of '' Perlmutter, Inc.'' to 
make anythh1g ont of the J.ease, sh~ must also be 
successful. It was in effect a joint venture, upon 
the success . of which depended .the , rewards w 
be , received by each of the parties. Assun+i_ng 
that the plaintiff was fraudulently induced to 
execute the lease, she suffered no damage there-
by. Her whole damage result d from the evic-
tion by Perlmutt er in February, 1924. 
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When the bankruptcy occurred she l:ad c2r-
tain property in the store, which be]onged abso-
lutely to her. The bankruptcy corporation had 
no claim against it ·whatsoever, and the receiver 
~urrendered it intact to her, (P. 62-92). Up to 
that point she had lost nothii1g. · True, she had 
not made the profits which she hoped to make · 

during the period the store was closed. But these · 
profits depended upon a variety of things: her 
personal services, and the services of her em-
ployees, the ability to continue as a part of the 
business of "Perlmutter's Inc." and to do busi-
ness under that name. Her business also de-
pended to an extent upon the number of custom-
ers who ·were attracted to the dress and suit 
business of the corporation, which was conducted 
on the first floor of the premises, a )?Ortion of 
whose customers might, whi ::e in the store, be 
led to do business with the plaintiff on the upper 
floor. 

All of this was prevented by tlie operation of 
law, viz: the effect of the filing of the petition 
in bankruptcy . There is no testimony that I(ier-
nan Jr. had . anything to do with the filing of 
the bankruptcy petition, or the reasons f o'r its 
filing, or whether the creditors were paid in 
full. There is _ an entir~ lack of testimon 'y re-
garding this important fact. 

\ ' 
If . the corporation had a long term lease; tifo 

effect of t;he. bankruptcy would have been jlist 
the same to the plaintiff. The conditions of the 
le~se , could not be carried out, becat1se there was 
no .longer an3; "P~rlmutter, I1ic." to perform 
the personal _services required, so that ·any mis-
representations as to the lease did not cat1Se any 
damage to the defendant. 

I 
\ 
I 
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THE AGREEMENT WAS ,EITHER FOR A 
LEASE OR A JOINT VENTURE. 

It is worth-while to consider the nature of 
this written agreement. It is in its form a lease 
of certain premises for a period of years, in 
which premises the plaintiff was to conduct a 
business -of her own. The . lease further provided 
that her customers were ,to have access to the 
leased premises through the store of "Perl-
mutter, Inc.", and she was to use the company's 
name. The obviot1s purpose of this arrangement 
was that the '' Perlmutter, Inc.'' customers, sup-
posing that this was a part of the same shop, 
would be attracted to it for trade. She was to 
have the advantage of cQnvenient access of the 
'' Perlmutter, Inc.'' customers to her rooms, and 
the corporation for all of this was to have ten 
per cent of the plaintiff's gross receipts. This 
was either a lease pure and simple, and governed 
by the law of leases or it was a joint venture n1 
trade. 

If it was a lease, there is no covenant in it 
that '' Perlmutter, Inc.'' wou:d continue in busi-
ness for any length of time. If it was a joint 
venture, there is nothing in its terms which com-
p.els '' Per]mutter, Inc.'' to stay in business at 
that place. If it is argued that an agreement to 
stay in business at that place and to keep plain-
tiff in her business at that place was a necessary 
implication of the lease, then the answer is that 
the plaintiff took the lease, if it was a lease, or 
entered into the joint venture, if it was a joint 
venture, with the knowledge that all such ven-
tures :.=i,re subject to business reverses, and that 
in the very nature of the arrangement, if '' Perl-



16 

mutter, Inc." failed, . her lease wou ·d be value-
less, if it was a lease, or the joint venture would 
hav e to come · to an e·nd 1 if it was a joint ven-
ture. What she really relied upon was the -fact 
that Perlmutter was in business at that place, 
and that she had known him for a long time, 
and as she expressly states, had confidence in 
his statements and in him generally. This means 
that she believed at the time th at Perlmutter 
was an established merchant and like'i.y -:;o con-
tinu e as such, and this fact-, and not any ex-
pression of opinion by young I{iernc: .. .:t, 
she had never known in connection with the 
business and who had never been in such busi-
ness, was the real reason why she entered into 
this lease or joint venture. 

In an action for deceit, a fal se representa-
tion without a fraudulent design is insufficient, 
there must be a moral fraud ·in• the misrepre-
sentation to support the action. Fraudulent 
intent · is a necessary element in every actiona-
ble fraud. 

Crawly vs. Smith, 46 N. J. L. 380. 
Sarson vs. M accia, 90 N. J. Eq. 433. 
Feldman vs. Halpin, 96 N. J. L. 75, 

Affirmed 97 N. ,J. L. 324. 

The rule of Jaw is elemental and firmly estab-
lished, that the plaintiff in an action of deceit, 
must show that he has su stain ed the damages, 
which 'i1e alleges he suffered. 

Bingham vs. Pish, 89 N. J. L. 688, and 
cases cited. 
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THE TESTIMONY OF THE PLAINTIFF DOES 
NOT CLEARLY ESTABLISH FRAUD AS 
AGAINST THE DEFENDANT JAMES W. KIER-
NAN. 

The plaintiff's first testimony as to the repre-
sentations of James W. l{iernan is as follows: 

' ' Then I asked James W. I{iernan if 
the place was financially all right and if 
it was safe for me to go in. He said 
'absolutely, the corporation has a fourteen 
or twelve years lease,' something to that 
effect, for a long period of years. '' 1N e 
have absolutely the best confidence in Mr. 
Perlmutter and anything he says goes. ·'' 
(P. 22) 

When asked by her counsel to repeat what he 
said about the long term lease of the corpora-
tion, she answered: 

"He said, ·'It is absolutely financially 
all right for you to go in.' I said; 'You 
can undertsand my feelings about this 
matter. I want to feel safe.' He said, 
'Perfectly. As we have, the corporatior 
has, a fourteen or twelve year lease.' I 
don't know which it was, but it ·was for 
a long term of years, 'to go on our lease, 
and you are perfectly all right in going 
upstairs', and even added that his father, 
knowing me for many years, that he 
wGuld be ever so pleased to have me there, 
and that 'We have absolute confidence and 
implicit faith in what Perlmutter says.' '' 
(P. 23) 
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Later on wh en r ecalled on the spcond c~ay of 
•th e trial, sh e testified as follows: 

'' I a sked · Mr ; I(iernan if the corp Jra-
tion was financially sound and :Mr. I(ier-
nan said, 'Absolutely.' " (p. 126) "I 
asked :Mr. Perlmutter, 'How safe is that 
Corporation, and is . .it finan cially all 
ri ght ~' He said, .' Why, perf ectly all 
right. It is all 0. IL' I asked :Mr. I(ier-
nan th e sarne question the morning of the 
signing of the lea se, and lVlr. Kiernan 
said it was perfectly all right.'' (p. 127) 

Here are several different ver sions by the 
plaintiff _ of th e stat ements alleg ed to have been 
made by J an1es W. I(iernan. It is submitt ed 
that these statements are too indefinite to sus-
tain a verdict · finding the defendant James W. 
l{iernan guilty of false representation, knowing 
th e sa-rr.e to be false and with a fratidulent inte ~1t 
to injure th e plaintiff. N-one of this te stimony 
shows any motiv e on the part of def enda 11t 
I(iernan either for making fals e statements, or 
-f,w iniuring the · plaintiff, and the ref ore no Ench 
intentions . can be · inferreil. 

'' The facts from which fraud svi11 be 
inferred must clearly establish the infer-
ence'' 

Summ erll vs. Siimm erll, 83. N. J. Eq. 3, 
affirmed 83, N. J. ]i}q. 350. 

'' The burden of :proving fraud was on 
the party alleging it. The presumption 
being that · business transactions are 
honest.'' 

(J.uerb er Engin eer ing Co. YS. Sta.fjord, 
96, N. J. L. 2S0. 
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'' Clear proof 1s required to establi::<h 
fraud.'' 

Kelso vs. Kelso, 95 N. J. Eq. 544. 

THE PLAINTIFF SU~RENDERED THE LEASE 
AND THEREFORE RELINQUISHED ALL 

CLAIMS ARISING THEREFR!OM. 

In considering whether the plaintiff sur-
rendered her lease with the corporation "Perl-
mutter, Inc.,'' it may be pertinent to recite some 
dates in this controversy. The lease was signed 
on April 25th, 1923. The bankruptcy receiver 
took charge June 20th, 1923. The plaintiff re-
opened her business in the sam e premises about 
August 7th, 1923. On February 4th, 1924, plain-
tiff ·was evicted by Joseph Perlmutter 1 On 
April 17th, 1925, this suit was instituted. 

The plaintiff by her action is going back in 
the premises under a tenancy with the new cor 
po ration of '' Perlmutter Shop, Inc.'' controllec 
by Perlmutter, established the relation of land-
lord and tenant between· them. She did this 
·with full kno·w'ledge of all · the facts. She knew 
of the bankruptcy of '' Perlmutter, Inc.'' and of 
the failure of Perlmutter 's previous assurances. 
She knew that neither of the Kiernans had any 
interest in the new corporation (P. 63-64-65 ). This 
·new arrangement, coupled with her failure to 
n1ake any claim in the bankruptcy proceedings: 
( P. 62) or against James W. Kiernan until 
nearly two years later, constituted a surrender 
of her lease with '' Perlmutter, Inc.'' by opera-
tions of law, and this being voluntary, on her 
part and with one of the parties she charges with 
fraud, she relinquished all claim for damages 
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a rising out of the lease as against the defendant 
James W. Kiernan. Her testimony (P. 44) is 
vonclusive upon t'.his point: 

Q. How did you pay rent after you 
went back 1 A. Ju st the same as I had 
started. 

Q. Nothing was said about making a 
new lease~ A. No changes, none whatso-
ever. That was the arrangement the day 
it was closed up; by Mr. I{iernan that I 
vvas to continue under the same terms and 

,:J. t' co111 tL1rns . 
Q. In other words, the arrangements 

you had for the new party were made 
with 11r . l{iernan, yon were to stay thero, 
you ,vere to reopen under the same condi -
tions~ A. Under the same tern 1s and 
conditions. 

Q. You made t'.hat arrangement with 
J\1r. I{iernan? /\. Arr!. Mr. Perlrnutter ' too, in the office; both agreed upon it . 

T.he Mr. I{iernan, plaintiff here speaks of, is 
tre defendant, James NL I{iernan, in whose 
favor, a non suit was granted, and not the de-
~fondant James ,V. I{iernan who makes this ap-
peal. 

"A surrender by operation of law arises 
only where the minds meet and execute 
an intent to relinquish the relation of 
landlord and tenant. 

( 0 'Neil vs. Pearse 87 N. J. L. 382 af-
firmed 88 N. J. L. 733) 

'' To coi1stitute a ''surrender'' of lease 
liy act and operation of law, there mu st 
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not only be abandonment by the tenant, but 
acceptance hereof by the landlord as a sur-
render; it is necessary that the minds of the 
parties to the lease Hhould concur in a comn1on 
intent to relinquish the relation of landlord 
and tenant, and execute it by acts: tantamount 
to a stipulation to put an end thereto." 

(Banks vs. Berliner, 95 N. J. L. 267). 
"Where the n1inds of party to a lease concur 

in common intent of relinquishing the relation 
of landlord and tenant and execute such in-
tent, there arises a surrender of pren1ises by act 
and operation of law." 

"The · law is entirely settled in this state that 
while the assignment by the tenant of a lease-
hold to a third person with the assent of the 
landlord n1ay terminate the priority of estate, 
it will not terminate the priority of contract 
in the original lease unless the acts of the par-
ties are sufficient to indicate an a-bandonrnent 
of the contract with the old tenant and the 
substitution of a new contract with the as-
signee. If the minds of the parties to a lease 
concur in the common intent of relinquishing 
the relation of landlord and tenant, and ex-
ecute this intent by acts which are tantamount 
to a stipulation to put an end thereto, there at 
once arises a surrender by act and operation of 
la-w." 

Earlington Realty Go. vs. Berkow, 128 Atl. 
Rep. 605; 

Hunt vs. Gardner, 39 N. J. L. 530; 
Wallace vs. l(ennelly, 47 N. J. L. 252. 

"To create a surrender by act and operation 
of law, the n1inds of the parties must meet as 
in a contract, and the surrender must in fact 
have been effectuated as to change the relation 
situation of the parties:, and in that manner 
effectually created an estoppel." 

Friedberg vs. Pcirsons, 128 Atl. Rep. 788; 
JI orne Coupon Co. vs. Golfarb, 78 N. J. L. 

146; 
Jlf eeker vs. Spalbury, 66 N. J. L. 60. 
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There was no evidence to support the 
verdict of the jury against the de ,fendant 
Ja:mes W. Kiernan. 

No special damage having been declared by the 
plaintiff the real measure of the damage the plain-
tiff was entitled to recover, if at all, was the differ-
ence .between the market value of the unexpired 
term at the time of the bankruptcy of "Perlmutter, 
Inc.," and the rent reserved for the premises. No 
evidence having been given on this point, the plain-
tiff was not entitled to a verdict against the defend-
ant James vV. Kiernan. 

In the case of Jvl onica YS. Di. Benedetto) 130 Atl. 
Rep., page 730, the court said "In a case involving 
the eviction of a tenant," the court said, "loss of 
profits as such was not the measure of damages, loss 
of time and earnings was not properly in the case 
as a subject matter for damages. Then, the evi-
dence of loss of profits was obviously uncertain and 
entirely remote. The real measure of damages was . 
the difference between the market value of the un-
expired terms." 

Respectfully submitted, 

GEORGE L. RECORD, 
Of Counsel. 

FRANK J. HIGGINS, 
Attorney for Defendant, 

James W. Kiernan. 
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