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L. APPELLATE DECISIONS - SKEBA v. MILLSTONE. TOWHSHIP.

MARY SKEBA, )

Appellant,
ON APPEAL
CONCLUSTIONS

TOWNSHIP COt _
TOWNSHIP OF KITLS TONSE,

Repmmmw

)
)
THE )

)
e ~)
Bernard H. Weiser, Esg., Attcrney

or Appellant.
inegolc, Isd., Attorney for Lespond

pondent.

BY THE COMMISSTIONER:

This appeal is from the denial of a plenary retail con-
sumption license for premlwﬂs located at the infersectilon of State
FlﬁhW&y 46 and the Manalapan-Englishtown Road, Millstone Township.

espondent contends that the denial of appellant's 1i-
cense was Valld because, in its opinion, the 3 consumption places
outs*andlng in Millstone (a rural township containing some 1500 per-
sons) are sufficient.

However, this contention is unavailing. On May 20, 1985,
respondent adopted a resclution limiting the consumption licenses
in the Township to 4. This formael quota, while remaining in ef-
fect, decisively fixes the number of ccnsumption licenses to be
deemed sufficient for the Township. Respondent, to show its change
of mind that a lesser number is sufficient, LUSL correspondingly
change its formal quota. Hisen v. Plainfield, Bulletin 68, Ttem 12;
Sosnow v. Freehold, Bulletin 68, Item 13; Re Smith, Bulletin 110,
Item 63 Re Cliffside Park, Bulletin 224, Item 7.

However, the existence of a vacancy in a formal quota does
not require that any application to fill that vacancy must be gran-
ted. The character of the applicant and the fitness and location of
his premises must, as in all instances of application for a license,
be found to be satisfactory. Young v. Pennsauken, Bulletin 114,
Ttem 2; Sadoveky va. Millstone, Bulletin 120, Item 4; Re Cllffuld“
Park, suprz; Berkey v. Pine Hill, Bulletin 262, Item 5.

In the present case, the appellantts premises are in a
rural seection of the Township known as Manalapan. The above reso-
lution of May 20, 1935, among 1ts various provisions, states:

"EE TT FURTHER RESOLVED that the four
Plenary Retaill Consumotlon licenses hereinabove pro-
vided as the limit, shall be so issued that one of
said licenses shall bhe in the vieinlty of Perrineville,
one in the vicinity of Calts Corner, one in the vicinity

: of Smithburg, and one in the vicinity of Clarksburg.m

The & consumption places now ocutstanding in the Township are located
at Pefvlnev1lle, Smithburg, and Clarksburg, respectively, thus leav-

ing open only Cal's Corner as a permissive site for the establistment

New Jersey State Libiary
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of 2n additional place. Since appellant's premices are located,

not in that vicinity, but in Manalapan, a different part of the
Township, they are disqualified by the resolution from a consumption
liceunse.

Appelliant contends, however, that her license was not
dOﬂlOd on the ground of that ra)olutlon. Whether or not this be
true, is immaterial. The resolution, so long as it remains in ef-
fect, is manda torily binding upon respondent and limits 1ts power
to issue licenses. Franklin Stores Co. v. Belleville, Bulletin 102,
Item 2; Gimbel v. Pennsauken, Bulletin 118, Ttem ©3; Blum v. Pompton
Lakes, Bull@tin 126, ITtem 4; Duiffield v. Allenhurst, Rulletin 24C,
Tten 1&, Smith v. Mansfield, Bulletin 254, Item 4.

Appnlialt next contends that the resolution of Way 20,
1985 was repealed in its entlrety by a resolution of May 2, 1938.
The contention is without merit. The 19835 resolution is a compre—
hensive regnlabloﬂ on problems of local liguor control in the Town-
ship, ranging from license fees, gquotas, etec., to hours of weckday
and Sunday sales. On the other hand, the 1948 regolution is re-
stricted solely to the question of hours of sale. Hence, while it
is true that the 1938 resgolutlan broadly states that "the resolution
passed.....on May 20, 1935 providing that licensees shall not sell
alcoholic beverages at any time on Sundays"™ is repealed, the repealer
is obvicusly directed, not to the entire 1945 r,saLuiion with its
comprehbnulv scheme of local control, but oniy to that part which
deals with Sunday sales. That part Whiuh sets forth the geographic
plan of distribution of consumption licenses in the Township re-
mains unaffected.

Appellant next contends that the geographic plan 1s
unreasonable and hence invalid. However, in Sadovsky v. Millstone,
supra, I had this same provision of the resolutlon before me. There,
teo, as her ,'Wltn Calts Corner belng the only vacancy, nupll“ﬁthI
for a license was made, and denied, for premises located in another
part of the Township (viz., Bly's CuPﬁE?). The denial was sustalned
on appeal on the ground that the plan of distribution was not un-
reasonable., Nothing appears in the present case to alter this con-
ciusion.

Appellant contends, however, thnt she propoeses to estab-
lish a restﬁurdnt ("“&Clallaing in spaghetti and chicken dinners);
that such a place is a public necessity at ner location; and th&p
her application for license should, therefore, be granted despite
the geographic plan.

. Tbe evidence falls to support her contention. It is
clear that =2 licensed restaurant is not necessary to the surrcunding
locality, a spars ely settled rural section, many of whose Inhabl-~
tants are opposed to a llqu~r placa being located therein., As to
the fact that appellantl!s premises stand at a juncture on the im-
portant State Higlway #35, 1t appears that those premises are midway
between the communities of Hightdiuwu and Freehold, in both of which
places licensed rcubﬂirantu way be found. The streteh of 14 miles
of State Highway hetween those two communities is not, in these doys
of automobile travel, such 2 distance that a rebbuu:ant midway along
the route, licensed to sell liquor, 1s a public necesslty for. trav-
e¢lers,

Appellant -further contcnds, thaet prior to making her
present application, she ad been informally advised by two Town»Ji
Committeemen and the Municipal Clerk that there was no reason wh

l
her application, when made, should be denled; that, in relliance ugon
5 ¥ > > -
guch statement, she purchased the premises in gquestion and invested
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a substantial amount of money therein. Tven 1f it is assumed that
such informal advice would estop respondent frowm later denying ap-
pellanttis application, there is no convincing evidence that any such
advice was ever gilven.

Last, although not argued by appellant, it appears that
one of the Township Committeemen who voted against appellant!s ap-—
plication (and who has been in office since January 1938) is the
landlord of the consumption licensee in Smithburg. Because of this
financial interest, he was absolutely disqualified from either voice
or vote on any matter involving alcoholic beverage control. Gardner
V. Sea Bright, Bulletin 171, Item 9. In consequence, his voice and
vote upon appellantts application tainted respondentts action with
illegality. Petrushs v. Mine Hill, Bulletin 146, Item 8; Gavdner v.
Sea Bright, supra. ,

However, the denial of appellant?s license is not there-
fore to be reversed. As already stated, the resclution of May 20,
1935 (adopted before the disqualified committeeman came into office)
was binding upon respondent and mandatorily limited it to but cne
permissible course of action, viz., a denial. Hence, the voice and
vote of the disqualified committeeman upon appellantls application,
while distinctly error, was not prejudicial errcr in this instance.

The action of respondent is, therefore, affirmed.

D. FREDERICK BURNETT,
Commissioner.

Dated: October 17, 1938.

REFERENDUM - VOTING MACHINES - SETTING UP THE WORDING IN THE
LIMITED SPACE. :
October 21, 1938

James W. Mercer,
County Clerk,
Hackensack, N. J.

My dear Mr. Mercer:

Mr. Hardman of your office tells me that you are in re-
ceipt of resoiution frowm the Borough of Midlnnd Park requesting
submission at the coming general election of the cuestion:

"Shall the sale of alcoholic beverages at retaill
be permitted on Sundays in the Borough of Midland Park
between the hours of 1:00 P.i. and 12:00 P.i., midnight,
Fastern Standard Time, except between the last Sunday in
April and the last Sunday in Septeaber of each year when
the time shall be computed in accordance with Eastern
Daylight Saving Timeon

He further tells me that there is available for this ques-
tion on the voting machines used in Bergen County a space 21 x 40
and asks 1f it 1is permissible to abbreviate the gquestion.

I understand that the entire space is aveilable for the -
guestion and that no captions, titles, instructions, or other prin-
ted matter need be included.

R. S. 19:49-2, dealing with voting wmachine ballots, is the
only provision that I find in the Voting Machine Law pertaining to
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the size of type to be used. It provides, merely, that official
ballots shall be printed on clear white paper or cardboard, in black
ink M"in type as large as the space will reasoncbly permit.t

- Were you to use 10 point type, the size required pursu-
ant to R. 8. 19:14-16 <or printing public gquestions on the bhallot
that is marked by hand, a questlon of avproximately 100 words could
be set up in the 2n x 4" gpace with adequete mergin on all sides.

The Midland Park cuestion is but 60 words.
T therefore see no need for any abbreviation.

Very truly yours,
D. FREDERICK BURNETT,

Coumissioner.

8. DISCIPLINARY PROCEEDINGS - NEWARE LICENSERS - LICENSEE ACTING AS
FRONT FOR ANOTHER - LICENSE REVOKED. ‘

In the matter of Disciplinary )
Proceedings against
MICHAEL MEAZ,

05 Washington Street,
Newark, New Jersey,

AND

Holder of Plenary Retail Con-
> ORDER

) CONCLUSIONS
sumption License No. C-855, )

issued by the Municipal Board of

Alcoholic Beverage Control of the)

City of Newark.

L] . . . ° - . - - - . - °© - - .

Sidney Brass, Esa., Attorney for the Licensee.

Richard E. Silberman, Hsg., Attorney for the Department of
Alcoholic Beverage Control.

BY THE COMMISSIONTR:

Charge sepved upon the licensee alleges that:

"0n or about June 11, 1938, you did knowingly misstate

a material Tact under oath in securing your plenary
retalil consuumption license C-855, in that, in answer

Y

to Question No. 17 of your license applicetion, which

asks 'YHas zny person, individual, partnership, corpora-
tion or association other than the applicent any in-

terest, directly or indirectly in the license applied :
for or in the business to be conducted under said licenser?,
you stated 'Not', when in truth and in fact one James
Gaisford was the true owner of the licsnse applied for

and of the businsss to be conducted undor said license,

in violation of R.8. 8%:1-85 (Control Act, Ssc. 22).1

In April 1988 Samucl Pillipovich, who was then the
helder of a plenary retail consumption license at 105 Washington
Street, Newark, advertised his business for sale., Michael Mraz
-and James Galsford (also known as Mark Galsford) called at the
licensed premises in answer to the ad. and Mraz spoke to Fillipovich
concerning the purchase of the business. Fillipovich testified
that he guestloned Gaisford as to his interest, and that Gailsford
told him "that some financial condition is connected but Mraz is
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buying the place." gSubsequently, a price was agreed upon and
$100. cash was advanced by Gailsford and paid to Fillipovich to
bind the deal. :

Mraz and Galsford thereafter called at the office of
Bernard Reilly, an attorney in the City of Newark. Mr. Reilly
testified that Mraz told him he was considering the purchase of
the business from Fillipovich and that Gailsford, who was a
friend of his, was advancing some money to help him purchase the
business. The attorney drew an agreement between Mr. Fillipovich
and Mr. Mraz, which was executed by both parties. The sums of
£400. and $1300. in cash, admittedly Gailsfordts wmoney, were
turned over to the attorney in escrow for the purpose of closing
the deal. At the time of closing, a bill of sazle was executed
by Samuel Fillipovich and wife to Michael Mraz, and a chattel
mortgage exccuted snd delivered by Mraz to Fillipovich; closing
statement was signed by Nraz and a trade name certificate filed
in the County Clerk's office in the name of Hichael Mraz. On
June 1, 1938, a demend note for $2,050., was given by Michael
Mraz to James Gaisford. In so far as the legal steps in the
matter were concerned, it appeared from all of the instruments
executed and delivered that Michael Mraz was to be the true
owner of the business. »

Subsequent to the date of the agreement, and prior to
the date of closing, Michael lMraz filed an zpplication for the
transfer of the plenary retall consumption license from Fillipo-
vich to himself. In answer to Question 7 in said application
he stated that no person, individuel, partnership, corporation
or asscclation other than the applicant has any interest,
directly or indirectly, in the license applied for or in the
business to be conducted under said license. In the latter part
of May 1938 the said license was transferred from Fillipovich to
Mraz, and the business operated in the name of Mrsz, in accordance
with said transfer, until June 30, 1938.

On June 11, 1938 Hicheel Mraz filed an application for
g renewal of the license. In answering Question 17 in said
application, Mraz denied that any individual, n»artnership,
association or corporation other than the applicant has any
interest, directly or indirectly, in the license appliec for
or in the business to be conducted under said license. It is
because of the answer given under oath to said gquestion that the
nroceedings herein were instituted. The license was renewed in
the name of Mraz and operated thereunder from July 1, 1848 to
Auvgust 4, 1938.

On August 4, 1938 Detectives Teufel and Adams, of the
Newark Police, visited the licensed premises. They questioned
Mraz, who was on the premises, as to his duties, and he told them
that he was a porter. They asked him where his beer bills were
and different receipts for merchandise, and he answered: "Wailt
a minute and I will call one of the bosses." Prior to this
conversation with iMraz, the Detectives had questioned Michael
Nolen,the bartender, and Nolan had told them "I am the boss.m
The Detectives took Mraz and Nolan to Police Heacdguarters, where
Mraz signed a sworn statement, the pertinent narts of which are
as follows: \

"T am single and live at the above address, since ilay
28rd, 19468. I met a Jim Gascworth, of Boonton Inn,
Myrtle Avenue, Boonton, N. J. about two years ago.
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¢
"Some time in Moy, 1928 Jim Gaseworth told me he wanted
to open a tavern in Newark, N.J. but he was not a resi-
dent of New Jersey for filve years. At this time he
lived in New York State

"In May, 1988 Jim Gascworth told me if I took out t©
license Tor him he would pay me eight dollars a we
and board.

he
ek

"On May Sth, 1938 I applLod for the license and signed
the appllcutlun and I stated under oath to question No.
7 on the application 'La any person, individual, part-—
nershlp, corporation, or assocliation, other than the
applicant any intercst directly or indirectly in the
license applied for or in the business to be conducted
under said licenset! I aunswered No, when in fact I am
not the owner of this tavern nor do T pay any bills
hire any beople, or heve anything to say or do aoout
the business in any way.
"Since T took out this license I only rece eived eight
dollars as st agreed 01

made application for renewal of

"On June 1lth, 1968, I
remigses al 105 Washington Street.

the licenge for p

"I received the § 500.00 for the license from Mike Nolan,
who was brougnt Tm Police Headguarters with me thls
morning. . I dont know whogse money it was. T also
answered gues tion No. 17 in the renewal as in the
transfer a2s NO.

"I recognize my signature on the application for renewal
that was shown to wme this date.

"Due to the fact that I do not own this ftavern, or have
any interest in it T zm turning over the Plenary Retail
Consumptlon License G”Gvd for 1988-1939 issued o0 me,
¥icheel Mraz, t/a Shemrock Bar and CGrill, 105 Washington
Street, Newark, M. J. to Deputy Chief PhlLlp Sebold, as
I do not want to be responsible for any thing that may
happen in this tavern.n

The premises at 10D Washington Street have been closed
gince Mraz turned ng license over to Deputy Chief Sebold.

At the hearing Gaisford testified that, in April 1988,
he had resided in the State of New Jersey approxlmately four years
ond nine months; that he had known Mraz for s period of about
four years; © ut Y¥raz usced te help him on a truck and receive

mall swums nf‘ﬁon@y for his assistance; that Mraz had told him
oT the ad. in the paper for the tavern at 105 Washington Street
and that hs (G%isford) had agreeda to loan the money required to-
purchase the business on condition that Michsel Nolan, who 1s
Gaisfordls brothbf~1n~law, would be employed as a bartender
to protect Gaisfordt's interegt; that the only szcurity he holds
for hig loan is the demand note for $2080., given to him by
Mraz. '

Mraz testified at the hearing that the portion of the
sworn statement dated August 4, wherein he stated thal he does
not own the tavern or have any interest in it, 1s untrue; that he
advanced the sum of $250. cash out of his pocket towards the
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purchase of the tavern; that, while the business was operating,

he received only the sum of $8.00 per week, plus the free use
of a room on the licensed premises which he uses as living
quarters; that he cleaned up the place and looked at the bills;
that Nolan ordered the liquor and that the bills were paid in
cash. I doubt that Mraz invested any money in this business.
It is clear that the original deposit of $100. and the $1700.
disbursed by the attorney, was advanced by Galsford. The
note for $2050. is evidence that Gaisford advanced the
additional $250. The renewal fee was given to Mraz by

Nolan. Mraz had had no experience in the liquor business.

He previously had been employed at a small salary =s a night
watchman in a garage in Boonton. It 1s clear from the evi-
dence that he was acting merely as a porter in the licensed
premises, and that the business was actually run by Michael
Nolan, an agent of Galsford. The evidence satisfies me that
Mraz was merely a "front" for Gaisford, who was not eligible
to hold a retail liquor license because he had not resided

in New Jersey for five years, and that Gaisford was directly
interested in the operation of the licensed premises. ’

I find the licensee guilty as charged. The license
will, therefore, be revoked.

There 1s nothing in the case which reflects in any way
upon the good faith of the transferor, ir. Fillipovich, or the
attorney who represented him in the transaction. I believe that
Mr. Reilly acted in good faith.

~Accordingly, it is on this 2&nd day of Qctober, 1838

ORDERED that Plenary Hetail Consumption License No.
C~655, heretofore issued to Michael Mraz by the Municipal Board
of Alcoholic Beversge Control of the City of Newark, be and the
same 1s hereby revoked, effective iumediately.

D. FREDERICK BURNETT
Commissioner

-APPELLATE DECISIONS - STOCK vs. CANP

HARRY A. STOCK AMUSEMENT CO., INC., )
t/a RED TOP BAR, a corporation of
the State of New Jersey.

Appellant,

s ON APPEAL

HONORABLE PERCY CAMP, JUDGE OF CONCLUSIONS
THE COURT OF COMMON PLEAS OF
OCEAN COUNTY and ISSUING
AUTHORITY in and for the County
of Ocean,

e N N N N N N

Respondent.

Albert Kushinsky, Esq., Attorney for Appellant.’
Joseph A. Citta, BEsg., Attorney for Respondent.
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BY THE COMMISSIONER:

Appelliant appeals from a ten day suspension of its
plenary retail consumption license following an adjudication
by respondent that it was guilty on a charge of selling al-
coholic beverages to a minor. Appellant!s premises are located
on the Boardwalk, east of Porter fvenue, Seaside Park.

A waitress employed by appellant admits that, on July
9th, 1938, about 11:00 P, M., she served two glasses of beer to
Harry Lecuyer on the licensed premises. Mrs. Fisher, who
accompanied Lecuyer, testified as to both seles and Investigators
Penn and Kingsley testified that they were present when the second
sale was made. The proof is convincing that Lecuyer was nineteen
years of age on June 19, 1838. It follows that appellant is
guilty as charged. Re Sandago, Bulletin 249, Item 1 and cases
therein cited. '

The waitress testified that, prior to serving the first
drink, she asked the minor if he was twenty-one years of age
and that he answered: "Yes." This evidence, even if true, would
be material only in considering whether the penalty imposed was
excessive. The minor and Mrs. Fisher both testified that the
waitress had taken the orders without questioning the minor as
to his age. The weight of the testimony leads me to believe that
the waitress did not question the age of the minor. Assuming,
however, that she did, this fact alone would not be sufficient
to warrant a reduction of the ten day penalty. The waitress
asked for no further proof. She did not reguest the minor to
sign a slip stating that he was "twenty-one years of age or
over", although the bartender identified slips signed by alleged
minors both before and after July 9, 1938.

The action of respondent is affirmed.

D. TFREDERICK BUENETT
Commissioner

Dated: Qctober 22, 1958.

DISCIPLINARY PROCEEDINGS - SALES TO MINORS.

In the Matter of Disciplinary )
Proceedings against

)
HENRY DANKER
Logan Road, | )
State Highway Route #35,
Asbury Park, R.F.D. #1 ) CONCLUSIONS
(Ocean Township) AND

Monmouth County, N. J. ) OPDER

)

Holder of Plenary Retail Con-
sumption License No. C-1%Z2,

Issued by the Township Committee )
of the Township of Ocean. )

L3 - - L3 @ . L . - - - - L3 - ® -

Samuel B. Helfznd, Esqg., Attorney for the State Department
of Alcoholic Beverage Control.
Joseph F. Mattice, Esq., Attorney for the Licensee.
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BY THE COMMISSIONER® .

The defendant ig charged with selling and serving
cleohclic beverages to minors contrary to statute and State
regulation.

His tavern contains a large serving rocom devoted to
music and dancing. His son, 2 young man 2% years of age, acts
as host or receptionist. On Saturday nignt, July 30, 1938
at about 10:30 olclock a party of 2 couples (the gl”lb cach
being 19 years old and the boys 19 and 22 years old respectively)
entered the serving room &nd seated themselves at a table near
the dance floor. During the next few hours, they were sold and
served four rounds of besr by & waitress. Investigztors Shafto
and Hoffman of this Departument, having entered the premises
Qnurtlj after midnight, ObubTbLﬂﬁ the last sale and service of
bser, approached the COH“LCM, and discovered their ages.

"l

I find the defendant guilty ss charged.

The defendant testified that he was unaware of the
sale and gervice of beer to the minors. Rut he is strictly
responsible for the sale or service “L alooholic beverages to
any wminor by an emrloyee. Re Pck»&a Bulletin 250, Item 9. His
son and the waltress testified Lhat sn&; had b(li@"ﬂo the minors
were of age, but admittzd that they had not questi dDLd them.

The waitress testified that at one time, when the 22 yvear old boy
was away from the table, she Ocyiunc+0ril“ asked him "Afe you 217"
and, receiving the ans NbT "YPC" thought 1t referred to the

entire party. ©Such a casual endemvor to Getermine whether the
members of that party were of age vpresents no cese for mitigation.

On the other hend, although the two boys were not
produced at the hearing, the Hearer reports thot, of the two
19-year cold girls who were ptu“Cnu and testified, one giri looks
no more then her years and the other even less. In view of all
the clrceumstances, the defendantts License will be suspended

for fiftecen (15) days.

Accordingly, 1t is on this £2nd day of October, 1938,
ORDERED that plerary rﬁ“?Li consumpitilon license C-12, hereto-
IO$p lbuuud to Henry Danker, by the Townsiip Commitiee of
the Townsidp of obbu¢, be and the same 1s hereby suspended for
a vprlod of ilftpen (18) days, commencing at midnight on October
27, 1958, :

Do FREDERICK BIURNETT
Commissioner.
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BULLETIN £74

I

Coianty Issged

Atlantic
Bergen

Burlington -

Camden
C&pe Ma

r“um’ae:c'lgzxjd -

Esggex
Gloucester
Hudaon
Hunterdon
Mercer
Middlesdx
Honmouth
Morrid
Ocesny
Pasagic
Balem
Sqmerset
Syssex
Upion
Warren

TOTALS

)

{CUNT OF FEES PAID FCR

THE P ERIOD JULY 15T, 1938

D. FREDERICK BURNETT, Commissioner.

Report for the first quarter of fiscal year 1938-32

e

Resprctfully submitted,

ER#IU B. HOCK,
Deputy Commissioner.

G NUWB R OF MUNICIPAL LICENSES TSSUED AND
0 OCTGRER 15T, 139388 A5 PER CHERTIFICA AOND RECLIVED FROM THE TSSUING AUTHORITIES
CLASSIFICATION OF LICENSES
Plenary Plensr : Limited Se&son&l Number
Retail Retail Retail Retail
Congumption Distribution . Club Distribution Gonsumgtion Total
"Nz Fees Ko, ses No. Fees Ho. Fees Ne. Tees Fees
Peid Iasued aid Lesued Pgid Lesued Puid  Issued Paid Paid
449 172,488,33 50 20,150.00 13 1,00C.00 3 50.00 2 - R91.03 0 826 193,959,538
785 £58,464.46 2&4 5? 437 .38 &L u,uNN.aé 46 1,840.00 e 312.08 G 1,008  3&1,877.01
173 54,226,239 i5 3,450.00 22 2,610.94 1 25,00 1 146,986 ¢ 212 60,455.29
49 182,£98.28 47 17,576 20 55 5,1@7.94 1 50.00 P 800,67 8} &84 212,727 .07
ALz 42 ,872.18 i0 3,500,000 4 400.00 ' 6] 136 46,572,185
;76 2(3,900.,00 e 1,825,00 15 1,R50.00 O g3 £3,775.00
1427 719,252,48 347  184,888,00 &1 8,450.0¢C 26  1,848.7% 1 744 .60 s 1,881  8%94,730.81
1i1 50,2?6.62 9 *,o~b oo 4 250,00 G 124 31,851.02
1818 870,659,856 27% 108,862,985 39 4,573.20 88  2,750.00 1 1,298  787,345.71
80 21,42@.08 1 200,00 o 81 21,620.00
445 186,46R.76 41 10,700,00 R7 3,580.00 1 85.85 1 511 200,628,861
591 234,108,238 37 10,185.00 zZ0 2,575.00 1 R5.00 5 789.78 1 663 2/?,693 18
4386 1853,342.59 75 20,B8E,18 15 1,675.uu 10 485,00 i1 2,550.27 & 5256  218,815.02
3388 96,044 ,15 a5 17,335.40 24 (98.50 1 35.00C 8 81i7.51 8 484  116,328.56
128 3,369.95 R7 9,855,00 8 SOD.OO 5 153 75,:&:.95
893 B355,880.50 113 32,170,.68 &7 3,25%.68 1z - 8RC.4R 1 150.00 1 1,068l  369,675.20
51 16,00C.00 4 550,00 5 430,00 0 80 163980.“9
173 ol 964.85 21 5,725.00 8 825.00 i 201 68,514,825
159 aS,%oo.hﬁ 8 1,825.00 5 R60.00 2 300,00 0 174 35,741.20
553 271,011.1 118 39,125.00 52 6,105.00 21 574.00 1 260.0G 0 74% 317,075,111
138 33,345.00 10 1,907.5C 17 1,820C.00 1 150,00 9] 166 44 R22.50
9286 35,707,90R.58 1514  5R3,9R7.41 47C 50,547.18 188 7,84C.14 36 7,128,7C 16 11,478 4,302,416,01
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7.

DISCIPLINARY PROCEEDINGS - LEWDNESS - REVOCATION INDICATED
AND EFFECTED.

October 22, 1938.

Arthur C. Malone,
City Clerk,
Hoboken, N. J.

My dear Mr. Malone:

I have before me your letter of October 20th en—-
closing copy of resolution adopted by the Board of Com-
missioners on October 18th, 1938 in disciplinary proceedings
against Jean Kalinich and Antoinette Knigge, 124 Hudson
Street, the holders of plenary retail consumption license
C-58.

I note that the licensees were charged with per-—
mitting lewd and immoral conduct upon the licensed premises,
in violation of State Regulations 20, Rule 5, in that on
October 9th, Antoinette Knigge, one of the licensees, sat
on the lap of one August Boln with her clothing raised
above her hips and her bloomers or underwear pulled down
over her legs; that the licensees were found guilty and the
license revoked.

While I can express no opinion on the merits
because perchance the case may come before me by way of
apneal, I wish that you would convey to the members of the
Board of Commissioners my deep appreciation for having in-
stituted these proceedings on their own initiative and the
salutary penalty inflicted. A violation on October 9th
and a revocation on the 18th indicates that Jersey Justice
deserves its reputation.

Very truly yours,

D. FREDERICK BURNETT
Commnissioner

DISCIPLINARY PROCEEDINGS ~ SALE ON ELECTION DAY —-- ALSO
SALE BY LIMITED DISTRIBUTION LICENSEE CONTEARY TO THE RE-
STRICTIONS OF HIS LICENSE. »

October £2, 1938.

J. Cory Johnson,
Town Clerk,
Bloomfield, N. J.

My dear Mr. Johnson:

"I have before me staff report and your letter of
October 20th enclosing resolution adopted by the Town Councill
on October 17, 1838 in disciplinary proceedings against
Frank P. Denito, 240 Montgomery Street, holder of a limited
reteil distribution license.

I note that Denitc was charged with sale of al-
coholic beverages on Primary Election Day while the »nolls
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were open, and sale of less than 72 fluid ounces of beer
in violation of the restrictions of his license; that he
pleaded guilty and thereupon his license was suspended for
15 days. '

Your Council is the first to report disposition
of disciplinary proceedings arising ocut of the last Primary
Election Day vicolations. The adequate penalties and the
dispatch with which the Council has handled these proceedings
are commendable,

Very truly yours,

D. FREDERICK BURNETT
Commissioner

9. APPELLATE DECISIONS - CRYSTAL LUNCH, INC., v. PERTH AMBOY.

CRYSTAL LUNCH, INC., trading )
as ALPS RESTAURANT, \
Appellant, ;
/

~VS—- ON APPEAL

BOARD OF COMMISSIONERS OF THE CONCLUSIONS.

CITY OF PERTH AMBOY,

p— S’

Respondent. )

paul C. Kemeny, ¥®sgq., Attorney for Appellant.
Harry 8. Medinets, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

This appeal is brought to review the ex parte approval
of Section 16 of the Perth Amboy ordinance of August 1, 1934,
which reads:

"No license shall permit the sale of alcocholic
beverages, nor shall any licensee have Iids place

of business open, between 2 A.M. and 7 A.M. on week
days nor between the hours of £ A.M. and 1 P.M. on
Sundays, provided, however, any licensee conducting
2 hotel or club shaell have the privilege of re-
mailning open during the aforesaid prohibited hours
for the purpese of carrying on their usual
activities, excepting the sale of alcoholic
beverages, and ony licensee conducting a

restaurant shall have the privilege of opening

his place of business at & A.M. each day and
continue open until the time herein fixed for
permitting the sale of alcoholic beverages for

the limibted purpose of digpensing food and the

sale of cigars and cigarvettes as accommodation

to their customers.t

So far as Section 16 limits the hours of sale, it
applies wniformly to all licensees and hence is not objection-
apble.

3y}

‘Appellant claims that the ordinance is unreasonable,
arbitrary and discriminatory because it is forced to close its
restaurant between 2 AWM. and 5 A.M. daily, whereas unlicensed
restaurants are not regquired to close, and licensed hotels or
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clubs may remain open at all hours to carry on their usual
activities excepting only the sale of alcoholic beverages.

8o far as unlicensed restaurants are concerned,
appellant cannot complain. If citizens wish to sell liquor
in conjunction with their other mercantile business, they will
have to conform to municipal regulations governing the licuor
business, or else abandon their desire. Re Toegel, Bulletin
161, Item 6. Or, as well said in Meehan vs. The Board of
Commissioners, 73 N.J.L. 382, at 386 (Affirmed 7H. N.J.L. B57):

"o one 1s compelled to take out 2 license to
engage in the sale of intoxicants by retall
who does not wish to do so or who does not like
the law to which he ig recuired to conform."

So far as licensed hotels and clubs are concerned,
the exception concerning them in the crdinance is valid. As
to hotels, see Retall Licuor Dezlers Association vs. Plainfield,
Bulletin 70, Item 1. As to clubs, see Peck vs. West Orange,
Bulletin 171, Item 10. Appellant is not really complaining of
this exception. Rather, he is postulating his contention
upon the ground that the failure of the ordinance to make a
similar exception in favor of restaurants renders it arbitrary,
unreasonable and discriminatory. It is not so much that
appellant desires that hotels and clubs close at 2 A.M. but
rather that it wants the same privilege of remaining open
after 2 A.M. to do business {other than the sale of alcoholic
beverages) as they may do.

In general, regulations fixing closing hours must
apply to all re Tmlleru in the same license class. Re Wenzel,
Bulletin 19, Item 7; Re Harrington, Bulletin 118, Item 13;
Re Krueger, Bulletin 2ee, Item 4.

Exceptions may not be arbitrary, fanciful or illusory.

Thus, a regudation providing different closing hours for

restaurants with bars in the dining rocm as distinguished

from restaurants without'such.bars, was held unreessonable.
"Re_Teaneck, Bulletin 125, Item 8. So, likewlse, an ordinance

fixing cloulng hours whlch.cxceotod rcptiurants providing they

had a certain seating capacity. Peck vs. West Orange, Bulletin

147, Item 1.

On the other hand, a2 closing regulation which
XCOpﬁpd all bona fide hotels and restaurants was held to
carry out a publlic policy. Re Leonarc, Bulletin 225, Item
14; Re Franco, Bulletin 26l, Item 5. So an ordinance which
rermitted clubs and rcstaurantq to keep open during the hours
that other licensees must remain closed was held valid. Peck
vs. West Orange, Bulletin 171, ITtem 10.

Counsel for apnellant contends that the cases just
clted are disnositive of this appeal. While they are authority
for the proposition that hotgls, clubs and restaurants may
validly be exempted from closing regulatLuns, no determination
was made in any one of these cases that they must be exempted.
Those regulations were sustained because they carried out a
public purpose and affected alike 211 those similarly situated.

The instant case goes beyond the scope of all cases
heretofore decided. It presents the problem as to whether
Section 16 of the ordinance is invelid bacause it discriminates
between hotels and clubs on the one hand, and restaurants on
the other. The argument boills down to the point that because
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restaurants may be grouped with hotels and clubs, therefore,
th@y must be so classified and trented alike in every municipal
regulation. :

The factual difference between hotels and clubs on
one slde and restaurants on the other is readily recognizable.
So iar as food and drink are concerned, hotels and clubs do
have something in common with restaurants. There, however,
the identity ceases. The public service and accommodation

endered by a2 hotel measurably transcends the common factor

of food and drink. So the fraternal and social activities of
a bona fide club are not synonymous witn those of & restaurant.
There 1s a definable differsnce in nature, as well as in name,
between the commonly accepted functions Qf a hotel and a club
on the one side, ana of a restaurant on the other. The fact
that the three may be classificd together for some purposcs,
does not mean that they must he treated as in one class for.
all purposes. Perih Amboy may well have had good reason, born
of experience, to regulre thait restaurante possessing the
liguer privilege shall close at the same hour as the ordinary
tavern. The mere fact that a restaurant mey serve food as well
as liguor is not an impervetive reason why it wust be accorded
the same 7nHrivilegss as a hotel or a club.

i~

I conclude, therelore, that Section 18 of the
orcdinance is valid.

The ordinsnce ig apnroved.

D. TREDERIC ?U“HE

Dated: Octobher 23, 1938.

STATE WINERY LICENGSEE -
ILIICIW ALCOHOL - LICENS

POSSESSION AND TRANSPORTATION OF
NSEES
B ELIMINATED.

WHG DABBLE IN BOOTLEGCING WILL

In the Matter of Disciplinasry

Proceedings agains

)
)
VITO MIONE,

t/a MIONE MINFRY, )
1-5 Frie Street

Paterson, New Je 2T SEY, ) CONCLUSIONS

AND
) ORDER

Holder of Dl@rer y License

No. V-4 and Lim nery License
No. Vu":g for tfl@ f‘iS‘?.ﬁuuL year .Lgc./‘?-‘)
1838, issued by the Commissioner of
Alecholic Beverage Control of the )
State of New Jersey. )

Cutf
{;

- - - - - - . - - . - - . - - - »

J.J. durner, Bsg. and pPeter A. de1chhﬂd, Bad.,
gfuorm eys for the Licensee.
3¢

Samuel B. Helfand, Fsc., attorney for the Depariment of
Alcoholic Bevarage Control.

BY H:J CO WVITO\J IOT\IT.L:

Charges were duly servad upon the licen59@ 2lleging
that:

1. Omn or about June 1&, 1928, in the City of Paterson,
County of Passalc, you did possess cer tain illicit
alcoholic b erages, to wit, six one-~gallon jugs of
alcolli copntrary to and in Vi\lJLLOn of R.3. &3:1-50
(Contro. i Act, Section 48).
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2. On or about June 13, 1938, in the City of Paterson,
County of Passaic, you did transport certain illicit
alcoholic beverages, to wit, four one-gallon jugs of
alcohol, contrary to and in violation of R.S. $3:1-50
(Control Act, Section 48).

On June 13, 1938, at approximately 2:00 P. M., Investiga-
tors Wolf and Hill parked thelr automobile near licenseets home
at 219 Fast 16th Street, Paterson. They observed the license
leave his home with two jugs in paper bags which he placed in the
front part of his automobile which was parked in front of his
home; saw him return to the house and come out carrying two
other jugs which he placed in the back of his car. After Mione
had entered his car and driven a short distance, he was stopped
by the Investigators. A search of the car revealed four gallon
jugs which were filled with a licuid which the licensee admits
was alcohol and which, in fact, he insists was good alcohol.

None of the four jugs contained labels or Federal tax stamps.

The Investigators returned to Mione's home with him
and discovered in the kitchen two other jugs containing alcchol,
one of which was full, the other approximately three-quarters
full. Neither juz contained labels or Federal tax stamps. The
Investigators also saw ten or twelve empty Seagram gin bottles in
a bushel basket and twelve to fourteen empty five-gallon-cans in
Mlone'!s garage. Although they made a very thorocugh search,
they found no other bottles. The licensce was placed under
arrest; charges of violations of the provisions of the Alcoholic
Beverage Control Act were preferred against him; he was
released on ball and returned to his home at about 7:00 P. M.

Mione contends that the alcohol was emptied into the
gallon jugs from tax-paid containers, and, hence, is not illicit
alcohol. He testified that, at the time of his arrest, he had
only three gallon jugs in his automobile and that he was taking
the alcohol to his farm in Sussex County for the purpose of pre-
serving sweet cherries; that he intended to take the other gallon

. jugs of alcohol to his farm at a later date for the purpose of
preserving wild cherries which ripen later in the month.

As to Charge 1: The term "alcohollic beverage" includes
‘alcohol. R.S.:1-1 (Control Act, Section 1(a)). The definition
of illicit beverage, as contained in R.S.:1-1 (Control Act,
Section 1(1)), inecludes any alcoholic beverage on which any
Federal tax or tex impcsed by the laws of this State has not
" been paild. The absence of Federal tax stamps on the seized jugs
ralses a presumption that the alcohol is illicit. Re Galailda,
Bulletin 187, Item 2.

Licensee testified that, between 10:00 A.M. and 10:30
AJM. on June 13th, he bought five gquarts of alcohol at licensed
premises located at 3594 South Orange Avenue, Newark, and seven
quarts of alcohol from licensed premises at 131 Elm Street,
Newark; that two or three days prior to June 13th he had purchased
four. quarts of alcohol from licensed premises at 106 Orchard
Street, Newark, and six quarts of alcohol from licensed premlses
on Passaic Street, Passaicj; that all of these purchases con-
sisted of quart or pint bottles bearing the proper tax stamps.
Licensee contends that he had poured the contents of these tax—
paid bottles into the six gallon jugs prior to the seizure by tle
Investigators. To corroborate his testimony, licensee presented
two bills, one showing the purchase of five quarts of alcohol
from the licensed premises &59% South Orange Avenue, Newark; the
other covering the purchase of geven quarts of alcohol from the
licensed premises at 131 Elm Street, Newark. Both of these bills
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are dated June 13, 1938, At the hearing held on July 6, 1238,
licensee testificd that the empty gquart and pint bottles were
then at his home in Paterson. By consent, the Investigators
then went to Mione's home in Paterson and found fourteen cupty
quart bottles and sixteen empty pint bottles, all of which
apparently had contained alcohol and all of which bore the
necessary tax staumps.

I find as a fact, however, that these empty pint and
guart bottles were planted by the licensee at his premises after
the time of his arrest in order to bolster up his defense that
the seized alcohel come from tax-pald sources. I base this finding
of fact on the testimony given by Harry Lilef, Jolm Pcpalas and
Bdward Lun. Mr. Lief, the owner of licensed premises at 106
Orchard Street, Newark, testified that he sold two pints and three
quarts of alcohol to Mione at approximately 7:30 P.M. or 7:45
P.M. on June 13th; Mr. Pepalas, Tthe President of the licensee
conducting business at 131 Elm Street, Newark, testified that he
sold six quarts and two pints of alcohol to Mione at about 9:00
P.M. or 10300 P.M. on June 1l5th; Mr. Lun, an employee at the
licensed premiscs on Passalc Street, Passcic, testified that he
sold ten pints and one quart of alcohol te Milone at about 11:00
P.if. or either June 13th or June 20th. It will be noted that
Mione arrived at his home after being hailed out at about
7:00 P.M. on June l3th. Despite testimony that he remasined at
his home on that evening until about 11:00 P.M., when he retired,
I am satisfiled that he visited the stores in Newark and Passaic
after the seizure and arrest for the purpose of obtaining the
tax-paid bottles. I Mlone had these tax-paid bottles on his
premigses at the time the Investigators made thelr search on the
afternoon of June 13th, why did he not call the attention of the
Investigators to the presence of these bottles? Why did Mione,
shortly after his arrest, sign the following statement in the
nresence of Investigator Wolfs

"T am the holder of a winery license V-4 at 1-5 Erie
~Street, Paterson, New Jersey. On June 1l3th, 1938

I purchased twenty-four quart bottles tax-paid
alcohol on First Avenue, New York. I do not know
the name or address of the place where I bought

the alcohol. I bought the alcohol to make some
cordial.m

Why, if he were innocent, did the licensee, at the time they
searched his car, tell the Investigators that the four jugs con-
tained distilled water? Why, if innocent, did he try to bribe the
Investigators? Investigator Hill testified: "He saild to me

1Cantt we fix this thing up?t" Investigator Wolf testified: "While
wailting for the police, Mione said, 'What are you going to get out
of this by placing me under arrest? It 1s not too late yet, and

I will give you a thousand dollarst; and I said, 'Nothing doing,

I got bigger offers than that while in the department, and I am

not going to start taking your bribes now.!"

As to Charge 2: Having found that the seized alcohol
was 1llicit, the transportatlon therecof, regardless of quantity,
constituted a violation of R.S. 33:1-50 (Control Act, Section
48). FEven if not illicit but intended for personal consumption,
the transportation of four gallons in a private car was illegal.
Both Investigators so testified. DIhe only evidence to the contrary
is the licenseet's statement that in fact he wag transporting
only three gallon jugs. It may well be that the licensecs 18
familiar with the provisions of the law permitting the transporta-
tion in any vehicle of not more than twelve quarts of alcohol
within any consecutive period of twenty-four hours. I think that
his testimony was given solely for the purpose of attempting to
show that he was transporting uvnly the amount permitted by law.
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I do not believe his testimony. Hence, regardless of the question
as to whether the alcohol was illicit, T find the licensee guilty
as to the second charge.

On a motion to dismiss, it was contended that these pro-
ceedings should be dismissed because none of the things alleged %o
have been done had anything to do with the licensee on or about
the licensed premises. It is true that the licensed premises are
located more than a half mile from the licensee's home and that
there 1s nothing in the case to show that any violations occurred
at the licensed premises. That, however, is no ground for dismis-
sal of the complaint herein. The era of the tolerated bootlegger
passed out of this State with Repeal., Licensees who now dabble
in bootlegging stamp themselves as unfit to engage in the alcocholic
beverage industry, and must be eliminated. In Re Siess, Bulletin

252, Item 7. The only proper punishment in this case 1s revocation.

Since these proceedings were instituted, the licenses
which Mione then held expired by their terms. He 1s now the
holder of plenary winery license No. V-4 and limited winery license
No. VL-52, issued for the current fiscal year, both of which are
conditioned on the outcome of these proceedings. The penalty will
apply to the licenses which he now holds.

Accordingly, it is on this 23rd day of October, 1948

ORDERED that Plenary Winery License No. V-4, and Limited
Winery License No. VL-B2, heretofore issued to Vito Mione, t/a
Mione Winery, by D. Frederick Burnett, Commissioner of Alcoholic
Beverage Control, for the current fiscal year, be and the same are
hereby revoked, effective immedlately. :
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