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1. APPELLA;I1E DECISIONf:1 - SKEBA v. MILI1STON.E. TOWMBHIP .. 

MARY SKEBA, ) 

Appellant, ) 

-vs-

TOWNS HIP CONWIITTJi:E OF THE 
TOVvNS.fffP m~ I/LI:L~~:i3TONE, 

Hes pondent 

) 

) 

) 

- - - - - - - - - - - - - - - - ) 

ON l-iPPEAL 
CONCLUSIONS 

Bernard H. Weiser, Esq., Attcrney for Appellant. 
ilif '1::._,.. P-i ., - E ... n·o ·i l.·· --i' c:< 11 11 + i·-·, T''"' -~,r f' 0·1···, J.1.; 8 ,S _rJ· (YI_', d. en.t. i,_..c L>. l." ..•• ll ··' E';,1. _\_ ·. ;.i ,;.i ,:i '-:i,, ' ~1-i u JV ••. 1J.t>,/ " ..• !· - . 

BY THE COND.VI.U:SIONEH: 

This appeal is from the deniil of a plenary retail con­
.surnptj_on lieense :f'or prcmLrns located at the intersection of State 
Highway· 33 and the Man.a1apan-Eng1ishtown Hoad., Millston(; Township. 

Hespondent contend[? that the de:r.dal of app.e.llant' s li­
cense was vc:;.lid because, in· its opinion, the _3 consumption places 
outstanding in Jv.U.llstone (a rural township containing some 1500 per­
sons) are sufficient. 

However, this cont en ti on is unavailJng. On May 20, 193~), 
respondent adoptE:>d a resolution limiting the consmnption Licenses 
in the Township to 4. This forim::.l quota, while rernainj_ng in ef­
fect, decisively fixes the number of eonsumption li.censes to be 
deemed sufficient for the TovmsrJ..p. Respondent, to show· itf3 change 
of mind tbat a. lesser number is sufficient, must correspond1ngly 
c"hange its formal quota. Eisen v., Plainfield_,_ Bulletin 68, Item 12; 
Sosnow v. Freehold, Bulletin 68, Item 13; He Snlith, Bulletin 11.0, 
Item 6; 11§.._Cli:[fs~:_~e Par.k..1.. Bulletin 224:, Itr.::m 7. 

Hovi.revt:)r, the existence of a vacancy in a formal quota does 
not require that any application to fill that vacancy must be gran­
ted. The character of the applicant and the fitness and location of 
bis premises must, as in all instances of application for a license, 
be found to be satisfactory. Yo~~.ng v. Pennsauk~Ib_ Bulletin 114, 
Item 2; Sadovsky_'?.~· Mills.tune, Bullet:Ln 120, item 4; He_Cliffsidc 
P rk S - .. 0 BJ:;:)- "L··:;, •. •. p. '" I'·· 1"1 B· 11:-.·t. .. C)62 -t ::."' i:-_;.a 2 UDr·:: .. , _£r.n.t.J:l_~...;...ln~-1L.~...:J- u . e ,in r:J , 1 e11J. a. 

In the pre:3ent case, th(; appellant 1 s premises are in a 
rural· section of the Township known as Manalapan. The above reso­
lution of May 20, 1935, among its various provisions, states: 

"BE IT FURTHER RESOLVED that the four 
Plenary Hetail Consurrr~)tion J.icen.ses hereinabove pro­
vided as the limit, sl'nll bt-3 so :i.ssmxl that one of 
said licenses :3~:.iall be in thEj ·v1cinity of· Perrinevj_llE:., 
one in the vlcini.ty of Cal's Corner, one in thG vici.:nity 
of Smi thbl1rg, and one in the vieini ty of Clarksburg." 

The 3 consumption places now out~-;tancUng in the Township arc .locatE;d 
at Perrinevllle, Smithburg, and Clarksburg, res·pectively, thus leav­
:Lng open only Cal's Corner as a permlssiVt3 site for the estabLlshnEm.t 
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of' ;:n1 additional plaee. Since appellant•B premises are located., 
not 1n that vici:ni ty, but tn Manalapan, a different part of the 
Tovv:nship, they are disqualj_fied by the ·re~wlution .from a consurnption 
li.cense. 

Appellant contonds _, however, tru1 t l"Er license was not 
denied on the ground of that resolution. Whether or not this bE~ 
true, is immaterial. The resolution, so long as it remains in ef­
fect, . i.s mandatorily binding· upon re~;pond~mt and limits its power 
to issue licen~::e~~. Frcff1klin Stores co. v. Belleville, Bulletin 102, 
Item 2; _9irr~~bcl v. Permsauke!2-..t. Bulletin llG, · Itum 6 _; Bl~m v •. Pompt9,£~ 
1akes.t.. Bulletin 126., Item 4; Dm:'field v. All~..J_?.hurst, Bulletin 236, 
Item 12; Smith v. Mansfield, Bullet:Ln 25'1, Item 4·. 

Appellant next eorrtends that the resolution of May 20, 
1935 was repealed. 1n it~:; ent:irety by a rc~solution of May 2, H1?)8. 
The contention is without merit. The 1935 resolution is a com:r:n:E:!­
hensi ve regu.la ti on on problems of local lj_quo,r• control in tbe 'I1own­
ship, ranging from li.cense fees~, ql.:mtas, etc., to hours of weekday 
and Sunday sales. On the other hand, the 1938 resolution is re­
stricted solely to the question of hours o.f srde •. Ho.net:), while it 
is true that the 1938 resolutio:n broadly ~~tates tbat n the resolut:Lon 
passed ••••• on May 20, 1935 provj_d:lng tb:1t licensees sho.11 not sell 
alcoholle bt.~vera.ges .::~t any thnr.::) on S u:nd~ys rt 1s repealed, the repealer 
is obviously d.irected, not to th.:.: entire 197-if:S resolutio:n with its 
comprehensivt~ scheme of local cont:col, but only to t:b.at part w'J:'rlch 
deals with Sundt:lY SG.les. Tbat pa.rt wr.dch ~3ets .forth the gE:ograpb1e 
plan of distribution of consumption llcen.ses j_n the Townsl'D.p re­
mains urwf'fected. 

Appellant noxt eontends th--2t the geographic plan is 
unreasonable and hence invalid.. However~ in Sadovsky v. Millstone,_ 
supra, I had th.is same provis:;lon of the re;3olution before me. There, 
+r;)O as i.lE-""'•-:::.. w·J· t 1f.l c·.::il. I<:"' ·CC.)I'UC-·1 r• 10Ql. IJg +'nt:' (Jnl·.::· v:e1 c;.)r1cy· .,r·ri·1 i· 0 riti" C)J! v\! ' <... >- J. ,.J., '-' .'f - . _,c,,. ,.) .\. .·~ I.. <;;::. , v, _, l. .J ,A, <:.... ' (.L.!:-1.~...L. v<~ .. >... ... 

fen"' a license w~a.s made, and deni(::d, for premises located in another 
part of t 1"1e 1.rowns .h:Lp (viz., Ely's Corner) • Tho denial was sustained 
on appeal on tbe gro1md tlmt tbe plan of distrHm.tion vvas not un­
reasona.ble. Notli:lng appears in the present case to alter this con-

·1 • 
C..t..USiJ.OD. 

.Appellant contends., however_, th;lt she proposes to ostab­
lish a restaurant (spe.cia.lizing in spaghetti and cbicken dinners); 
that such a place i.s a public necessity at her location; and tha.t 
her application for Li..eense should, the:eefore, be granted despite 
the geograpb.1c plan. 

. The evidence fails to SUJ.Yp;.Jrt her conti.:mtion. It is 
clear tbat El licensed restaurant i~3 not neeessary to the surrounding 
lo\~ali ty, a sparsely settled rural section, many of whoso :inhabi­
tants are opf)osed to a liquor place beir1g located thert=.d,n ... As tq 
the fact tbat a~YnelltJ.nt' s ·oremises stand at a juncture on the im--
1'."icir·t ar· tt ·st~1·1··r.c. t.~· . .l: [;.·~. 'h1~ 1 '1y #1 ::i;r.;;~ L i· ·t· .8 ·o .. ,). ;c:;:i •:11" S' + ·i,.)!l "i- t·bo- ~· ~.~ "'~1·· ('.'lffi"i ~·c,is" ~'.irt0, n·;i·~ d·v~~'V' J=~·~ ~ . '!. I (.VY [.t.· ,;,L"~~.c." L'l..' • -"·i .i ._,t_, ~- tJJ..u:;;.IJ . -•· ;;)...,. l.1· •, ..._,:,>,., ~ ... _.Q _I.Li . ~1v.v 

between the communi tlcs of .Hight~:JtovvT1 and IPreeholcl, in bQth c.1f wt:d.cJ:1 
places licensed re~-Jtau:r·arrts may be fcnmd. 'l:he stretc11. of 11" m:ile~1 
1:)f State Highway betworm those two C({mmun1tles is not, i:n th~se days 
()f• auto-ry1ob::i.·1· e· tr~r"l"ffP"l S' 11c·b ::) c1 l

0 

s4·:1r·i1•t::1 t"J"l!~·I-· .-l r·ps•+·:'-L)Y•P!1t" rr.'1.r~w"~"\I ,,__ .. ·L("l'!"lg ' 1:... ·- , CJ. " .. ~." ' .... \ .. . ..A. ,.f... • Vh- ! '--""' -· • .u:.;;1... v <~-~ ~ t.JU ':'.J .. ..... ~-.!., J .•. t.Jo_,"f.., .. ~. C:~')..~y .~ ... i...f .... .t, 

the route, licensed t() S€:dl liquol·, is a publ1c neces:;::it:y fox, trav­
elers,. 

Appellant ·further contends, ths.t pri.or to mald.ng her 
.ptQse:nt applicati.on, she lE.d been inf·.Jrmally advised by two Tow11sh1p 
Committeemen a.nd the Mtmicipal Clerk tbat there was no reason wby 
her application, wh{jU made_, should be denied; tbat, in relJance UJ..iOl1 
such statemcmt, she purchased the premises in question and. irn.rested 
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a substantial a,rnotmt of money therein. Even if it is assumed tJJa t 
such informal advice would estop respondent from later denying ap­
pellant 1 s application,· there is no convincing evidence th1t any ~mch 
advice was ever given. 

Last, although not argued by appellant, it appE-;ars that 
one of the 'Townsb.ip Committeemen who voted. a.gaJ.nst appellant ts ap­
plication (a:nd who has been in office· since January 1938) is the 
landlord of the consumption licensee in Smithburg. Because of this 
financial interest, he was absolutely disqualified from either voice 
or vote on any matter involving alcoholic beverage control.. Gardner 
v. Sea Br~ht, Bulletin 171, Item 9. In consequence, bis voice c::.nd 
vote upon appellant 1 s application tainted respondent '·s action vd th 
illegality·. Petr.us ha v. Mine Hill, Bulletin 146, Item 8; Gardner v. 
Sea Bright, supra. 

However, tbe denial of appellant'' s 1:.Lcense is not there­
fore to be reversed. As already stated_~ the resolution of May 20, 
1935 (adopted before the disqualified committeeman came 1nto office) 
was binding upon respondent and mandatorily limited. it to but _one 
permissible course of action, viz., a denial. Hence, the voice and 
vote of the dj_squalif'ied committeeman upon ap1Jellant rs application_, 
while d:istinctly error, was not prejudicial error in this i.nstance. 

The action o.f resp.ondent is, there.fore, affirmed. 

Dated: October 17, 1938 •. 

D. FHEDEHICK BURNETT, 
Commissioner. 

2. REF'ERENDUilff - VOTING MACHINES - SETTING UP ~:HE WORDING IN THE 
LIMI'rED SPACE. 

.James W. Mercer·; 
County Clerk, 
Hackensack, N. J. 

My dear·Mr. Mercer: 

October r~l, 1938 

Mr. Hardman of ;your office tells me that you are in re­
ceipt of resolution frow the Borough of Midlrmd Park requesting 
submi.ssion at the comlng general election of the question: 

HS.hall the sale of alcoholic beverages at retail 
be permitted on Sundays in the Borough of Midland Park 
between the hours of 1: 00 p .1~11. and 12: 00 p .}1I. 3 midnlght, 
Eastern Standard 'rime, except between the last Sunday in 
April and the last Sunday in Septe1aber of each ·year when 
the time shall be computed in accordance vii th Eastern 
Daylj_ght Saving Ti.me? tt 

He further ·tells me that there is available for th.is ques­
tion on the voting machines used in Bergen County a space 2" x 4:TT 

and asks if it is permissible to abbrevia.te the question. 

I understand that the entire .space is avcdlable for the 
question and that no captions, titles, instructions, or other prin­
tBd matter need be included. 

R. S. 19:49-2, dealing vdth votj_ng uacbine ballots, is thE:: 
only provision tha.t I ftnd in th12 Voting Maebine Law ·pertaining to 
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tb.E~ size of type to be used. It provi.des ·' merely, tha.t offlcial 
ballots shall bE': printed on eluar wb1te paper or cardboard, in black 
ink. "in. type e:;.s large as the space will rcasonc.b1y· per1ni t. n 

Wert~ you to use 10 point type, the Size required pursu·­
ant to :R. s a. 19: 14-...16 rfor pr1ntlng public questlons on the ballot 
tbst is marked by tBnd, a question of approxinIBtely 100 words could 
be set up in the 2n x 4n space wj_th t:~deqm2te rn2.rgti1 on all sides. 

The M.id.land Park qlrns ti on is but 60 words. 

I therefore see no ner:d for ;0.ny abbreviation. 

Very truly yours, 
D. FHEDEHICK BURNE'rTJ 

CmJrnis s1oner. 

3. DISCIPLINARY PHOCEEDINGS - NE'WAHK LIGENSEB$ .... LICENSEE .A.C1:ING AS 
FROWJ: FOH ANOTHErn - LICEm3E R.EVOKED. 

In the matter of Disciplinary 
Proceedings against 

l\!1ICH.AE:L MRAZ, 
105 Wasbingt6n Street, ) 
Newark, New Jersey, 

) 
Holder of Plenary Retail Con-
sumption Licen.se No. C-6fS5, ) 
issued by the Iviu:nic:Lpal JJoard ·of 
Alcoholic Beverage Control of thE:) 
City of Newark. 

) 
• • • • • • • ~ • • • • 0 • • • 

CONC:LUE'iIONS 
AND 

ORD EH 

Sidney Brass, Bsq., .Attorney .for the LicensPe. 
Richard E. Silberman, Esq., Attorney for the Department of 

Alcoho1ie Beverage~ Control. 

BY 1rBE COMivlISC:\IONEH: 

Charge se1·ved upon the licon~3ee alleges th'1t: 

"On or about June 11, 1938, you di.Cl know:Lngly misstate 
a mater:Lal fact under oath .:Ln secu:ring your plenary 
r(;tail consumption licen~rn C-G~i5, in that·' -1n answer 
to Quest1on No. 17 of your liecnse appliention, which 
asks 'Has .::my person, lndividual, part:w:::rship, corpora­
tion or association other than th:: applicc~nt any in-­
terest, dJ.rectly or indi.rectly i.n the 1ieF..::nse c.:i.pplled 
for or ~i.n t'b:-L' business to be conducted under sa1d licenSJ() 1 .9 

you statF:d 'No 1, whFn. :i:n tru·th and in fn.ct one Jarrres 
Gaisfo~cd was the true: ownE:l' 1 • .J.f the license applied for 
and. of th0~ busirwss to be conducted under se.:ld. licens(~,. 
J. •. - i· -1 .... , .I.. i ., '"l (" ./:'.' ·r. (1 ·::;: rz .. J <) r.:- / r1 . -··1 ·t· ,.., . 1 . I\ .--. -1- n "\ ... 2 ~' n . ll V 0..Lc .. t.. (;I v.L J:-! ... ~..Je ur.,.J.,.~-r:;.;,) \l,OJJ. .1J.O J.1.1.,11, ;°:)1.::.C. -.Jf.:,; • 

In April 1938 Samu1:::.J. F1L! .. ip-ov:Lch, .,,vho ·~vas th(m the 
holder o.f a. plenary rete:lil consmaption license ut 105 vVasr.ilngton 
~ltreet, Newark, advertised his business for s~Lle.. Miebael Mraz 

• r-.y ,.;; J" 'l'r.. G"'. !'.'.'.,Ct -r-::i. (·· le• ; ··n ''1 'I ''J" yilr Go-i ,.(." " .-i) ql"L·~. -:i •:it· .) .. } .. ·-~ ,.;..,clu. d,.t •. tc:S ri:i.l..::i.t. Q_ u. a_ i:>O KYlOv\._l \_.,s .tvJ.a_ .o. "'c.t.•S.1, or,..t. Cc ... _ t.~a c~.., t..i .. le 

1 .' " ·::i •. q -,, a . • ~ ~ • ... ' . ~ t ·t }' :: . .:1 v\ --1 11 ·:.,... .-... '7. ' ..,..., k .j.. ,.. Ti1 ~ 1 ·1 .• 1· " • T .. ' c h l1..,,t:..Il.S8(... pr ~.:...fill.::) US in dllS wer 0 ~lE. dU.. a.LJ.1- lVll- -::L,_i s 1.10 e ~./\.) J: j __ ... .J..J. ~)0 \i.L ,, . 

eoncerning the purchase of the business. Fi.llipovich testified 
·r'·, '--·a.:- .,'.1'·:... O'UE'l , ... -'·· 'L. iJ' 'l'le'"d , ...... .::ii' sf O"Y>('i p" t ') 111· c• "f nt' .::~r" •:\ q ·t ~:i r1r:l ·t· .ru1 

..... t G·r'll
0 

c~ .C'()·1··(i • l.J.~ l.J !· : .tl. . · ~ L,,, .. w U µ • ~ ,i.. • u. .:::i \. :. ' ':; ..._ • ,' ,,_, .. r _ _, .... . ' 1.. ... d. . -" . c. ,w .L : ... ~' 

told him ntr.12[t some financial condi r;icm. 15 cunnccted but Mraz :u,:; 
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buying the place .. n Subsequently·' a price wns agreed upon and 
$100. cnsh was advanced by Gaisford and paid to Fillipovich to 
bind the deal. 

Mraz and Gaisford thereafter called at tht=.:: office of 
Bornard Re1lly, an attorney in the .City of Newark. Mr. Reilly 
testified that Mraz told him he was considerlng the purchas':: of 
the business from F'illipovich and tbat Gaisford, vvho was a 
friend of his, was advancing some money to help him pu:cchasG th£ 
business. The attorney drew an agreement between Mr. Fj_llipovich 
and Mr. Mraz, which was executed by both parties. ~:1 he sums of 
$400. and $1300. in cash, admittedly Gaisfordts money, were 
turned over to the attorney in escrow for the purpose of closing 
the deal. At the time of closing, a b:Lll of sc.le was executed 
by Samuel F1llipo:v1.ch and wife to Michael Mraz, and a c:hattel 
mortgage executed D.nd deliyered by Mraz to F1llipovich; closing 
statement was signed by M~az and a trade name certificate filed 
in the County Clerk 1 s office in the name of Mic hae1 Mraz. On 
June 1, 1938, a demc:~nc~ note for $2,050 .. was given by Michael 
Mraz to James Gaisford. In so far as the legal steps in the 
matter were concerned, it aplJeared from all of the instruments 
executed and delivered that Michael Mraz was to be the true 
owner of the business. 

Subsequent to the date of the agreument, and prior to 
the date of clos1ng, Michael Mraz filed sn ~~pplica tion for the 
transfer of the plenary retail consumption license from Fillipo­
vich to :himself. In answer tc.; Question 7 :in saicl application 
he stated that no person_, incii vhlue"l, partnership, corpora t:ion 
or association other than the applicant has any interc:st, 
directly or indirectly, in thE'; licen.s0 applled for or in the 
business to be conducted under said .license. In the latter part 
of May 1938 the said license was transferred from Fillipovich to 
Mraz, and the business operated in the name of Mraz, in accordance 
with said transfer, m1til June 30, 19386 

On June 11, 1938 Michael Mraz. fileG an ap1)lication for 
Q renewal of the license. In answering question 17 in said 
aplJlication, Mraz denied that any individual, T)artnership, 
a.ssoci.ation or corporation :.::;thor than the a.p;7licant has any 
intert-..:st, directly or indirE:ctly, in the license applied for 
or in the business to be C(mducted under SD.id license. It is 
bec.:rnse of the answer given under oath to said question that the 
proceedings herein were instituted. The license was renewed in 
the name ·_)f Mraz and operated thereunder from July 1, 1938 to 
August 4, 1938 .. 

On August 4, 1938 Detectives T13ufel ::tnd Ade .. ms, of the 
Newark Police, visi t(d the licensed premises. ~Chey questioned 
Mraz, who· was on the premises, as to his J. uties, and he told them 
that he was a porter. They asked .bim where his beer bills were 
and different receipts for mercl12 .. ndise, and he answered~ "Wa.i t 
a minute and I will call ·~me of the bosses." Prior to this 
conversation with Mraz, the Detectives bad questionr;d Michael 
Nvl<~.n, the bartendei:·' and Nolan had told thc:;m nr am the bos~:;. TT 

The Dete.ctives to,Jk Mr:Jz and N:Jlan to Police Headquartf;rs, where. 
Mraz signed a sworn statement, the pertinent -;:>arts of which are 
as follows: , 

"I am single and live at the above address, since lVIay 
23rd, 1938. I met a Jim Ga.seworth, of Boonton Inn, 
Myrtle Avenue, B00nton., N. J .. about two years ago. 
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"Some time in Me.y·, 19Z.S Jim Ga.seworth told me he wanted 
to open a tavern in Newark_, N .J .. but he was not· a re:si­
dent of New Jer::;ey f'or ftve yE~e:1rs. At this time he 
lived in New York State. 

"In May, 1938 Jim Gascworth told me if I took out the 
lic:en.se for him he would pay me eight dollars a week 
and board. 

non I'{[ay 5th, 1~;;-se I appli.ed fo:r· the license and signed 
the application and I stD.ted und.er oath to question No. 
7 on the application 'Has any person, individual, part­
nership, corporation,' or association, other than the 
applicant any interc:-=it directly or indirPctly in the 
license applied for or J.n tb~ business to be conducted 
under saici l.icense t I ansv\,~ered No, v1hen in fact I am 
not the oyvner of thL;:; tav~:H'n nor do I pay any bills, 
lu·r·e' •;•n;.r .-D,

1 c,opl· E) ,...._.l.., ·r'-.•:1 • 1 e 'lYYtT·t·}·i·r'lD' +cJ" s:.iv or~ u..:io r",Or)ut-~-i .... ...., .!. ~- _,' . .) .1.c.." c ~.~;y •. .L (.';:> \.I <-~J 0. • ~ 

the business ~in any wB.y. 

"Sinee I took out this lic0~nsc I only reeeived eight 
dollars as first agreed on. 

non June 11th, HJ;:18, I made application for renewal of 
the license for premi ,::;cs at 10f.) vvashi.ngton 8 treet. 

''I recl::ived t.he t:soo.oo fo:r the 11cense from Mike Nolan, 
who was brought to Police Headqua:r·te:r·~) with me this 
morn1ng. I dont k:t1ov1r whose ;:noney it was. I also 
ansvrnred question No. 17 in thl-.: renewal a;::; i.n the 
transfer 2.s NO. 

nr recognize my signature on the application for renewal 
that was sb.own to me this date. 

"Due to the fact that I do not own th.ls tavern, or }Jave 
any interest in it I am tu1~ning over the Plenary Retail 
Consum.pt:Lon :L1cense C---6f.-)~) for 1938-1939 issued to me 7 

i\Uehael Mraz, t/a Shamr-ock Bar ar.:.d Grill, 105 Wash1ngton 
Stre(~t, Newark . ., N. ~f. to Df2puty Cb:Lef Philip Sebold_, as 
I do not want to be res oonsible for eny thing that mri~r 
happen in this tavern. n" 

The premisc:s at 105 Washington Street have been closed 
since Mraz turned the lice.n~3e over to Deputy Chief Sebold. 

At the he'.1r:Lng Gaisford testified that, in April 1938, 
he ha.d resi.ded in the e,tate of New JGrsey approximately four years 
ond nine months; that he had kno'\·m Mraz for a perj_od of about 
four years; tbs.t Mraz used to help him on a truck and receive 
small sums of nwnoy for bis a.s:::dstance; trnt Mraz had told him 
of the ad. ·in the! paper for the tavern at lOf::, Washington Street 
and that r1: (Gai;!fo:cd) bad a€f.:e?d. to .-loan 

4 

t?e ~noney requ~rc~. to. 
purehase tne trt..1s·:;_ncss on concution tnrtt Micno.el Nolan, vrno 1.s 
Gaisford' s brother-in-law, would be c0mploycd as a bartender 
to protect Gaisford.' :s :Lriterest; t l:Ht the onl:/ s.~;curi ty he holds 
for h:Ls loan is the demand note for ~1:~;20;::.o. 51 giyen to hlm by 
Mraz. 

Mraz testified at the heari.ng that the portion o.f tb.e 
sworn statement dated August <i., wherein he sta tf-3d that he doeE:: 
not o-v'm the tavern or have any interest in i.t, is untrue; that he 
advanced the sum of $·250. cash out of. hip pocket towards th(~ 
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·purchase of the tavern.; that, while tb:: business was opera.ting, 
he recetved only the sum of 5~8.00 per v1eek, plus the fre0.: use 
of a room on the licensed premises which he uses as living 
quarters; that he cleaned up the place and looked at the bills; 
that Nolan ordered the liGuor and that the bills were pa.id in 
cash. I doubt that Mraz invested any money :Ln this business. 
It is clear that the original deposit of ~tlOO. and the ~1700. 
disbursed by the attorney, w~:i.s advanced by Gc::tisford.. The 
note for ~;2050. is evidence that Gaisford advanced the 
additional $250. The renewal fee was given to Mraz by 
Nolan. Mraz had r.iad no expertence in the liquor business .. 
He previously bad been employed at a small salary c~S a rdght 
wa tch.1ian i.n a garage in Boonton. It is c1eaT from the evi­
dence that he vms acting merely as a porter in the licensed 
premises, and that the busines:=:J was actually :.r.:'un by Michael 
Nolan, an agent of GGlisford. The evidence satlsfies me that 
Mraz was merely a nfrontT1 f'or Geisford, vYho was not eligible 
to hold a retail liquor license becciuse he r1ad not resided 
in New Jersey for five ye:a.rs, and that Gaisford was directly 
interested in the operation of the ltcensed premises .. 

I find the licensee guilty as charged. The license 
will, therefore, be revoked. 

There is nothing in the case wr.iich reflects in any wa.y 
upon the good faith of the transferor, ivir. Fillipovich, or th<?. 
attorney who repre~:Jented him in the transaction. I believe that 
Mr~ Reilly acted in good faith • 

. Accordingly, it is on t:hi.s 22nd day of October, 19~~8 

ORDEHED that Plenary Hetail Consumption License No. 
C-655, heretofore issued to Michn.el Mraz by thf; Municipal Boa.rd 
of Alcoholic Beverage Control of the City of Newark, bE.? and the 
sa.me is hereby revoked, cffectiv,e immediately. 

D. F1REDEHICK BURNETT 
Commissioner 

4. ·APPELLATE DECISIONS - STOCK vs. CAMP 

F..AHHY A. STOCK AMUSE'iVIENT CO. , INC., ) 
t/a RED TOP BAH, a corporation of 
the State of New Jersey. ) 

Appellant, 

-vs-

HONORABLE PERCY CAMP, JUDGE OF 
THE COUHT OF COMMON PLEAS OF 
OCEJ\N COUNTY 2.nd ISSUING 
AUTEOHITY in and for the County 
of Ocean, 

Respondent. 

. . . . . - . . . 

) 

) 

) 

) 

) 

) 

ON APPEAL 

CONCLUSIONS 

Albert Kus:b.i:nsky, Esq~,' Attorney for Appellant.· 
Joseph Ao Citt~, Esq., Attorney for Respondent. 
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BY THE COIV1MISSIONER: 

Appellant appeals from a ten day suspension of its 
plenary retail ·consumption license following an adjudication 
by respondent that it was guilty on a charge of selling al­
coholic beverages to a minor. Appellant•s premises are locQted 
on the Boardwalk., east of Porte~ ~venue, Seaside Park. 

A wai tr es .:3 employed by appc:::llant ad.mi ts that, on July 
9th, 1938, about 11: 00 P .. M., ~3 he served tv10 glasses of beer to 
Harry Lecuyer on the licensE-Jd premises. Mrs. Fisher, who 
accompanied Lecuyer, testified as to both se.les and. Investigators 
Penn and Kingsley testified thr.::1t they were present when the second 
sale was made. The proof is convincing that Lecuyer was nineteen 
years of age on June 19, 1938. It follows that appellant is 
guilty as charged. Re Sangag_Q, Bulletin 249, Item 1 and cases 
therein cited~ · 

r11he wai.tr2ss testified that, prior to serving the first 
drink, she asked the minor j_f he Has twenty--one years of age 
and that h<3 answered:; nyes." This evidence, even if true, would 
be material only in consideri.ng whether the penalty imposed was 
excessive .. The minor and Mrs. Fisher both testified that the 
waitress had taken the orders vvi thout questioning the minor as 
to his age. The weight of the testimony leads me to believe that 
the waitress did not question the age of the minor. Assuming, 
however, that shE; did, this fact alone would not be sufficient 
to warrant a reduction of the ten day penalty.. The wai trGss 
asked for no further proof.. She did not request the minor to 
sign a slip stating that he was "twenty-one years of age or 
over", al though the bartendE-;r identified. slips signed by alleged 
minors both before and after July 9, 1938~ 

The action of respondent is affirmed .. 

D. FREDERICK BURNETT 
Commissioner 

Dated: October 22, 1938. 

5'" DISCIPLINARY PROCEEDINGS - SALES TO MINORS. 

In the Matter of Disciplinary 
Proceedings against 

BENRY DANKER 
Logan Road, · 
State Highvvay Route #35, 
Asbury Park, R.F.D. #1 

(Ocean Township) 
Monmouth County, N. J. 

) 

) 

) 

) 

) 

Holder of Plenary Hetail Con- ) 
sumption Lic0nse No. C-12, 
Issued by the Townshi.p Committee ) 
o.f the Towns~p of Ocean. 

) . . .. . ... . . . . . . . . . . . 

CONCLUSIONS 
AND 

Of'.DER 

Samuel B. Helf'Emd, Esq., Attorney for the State Department 
of Alcoholic Beverage Control. 

Joseph F. Mattice, Esq., Attorney for the IJicensee. 
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BY THE COMMH3SIONEH :· 

The defendant is charged with selling and serving 
r.lcoholic bC;V(;r:1ges to minors contr~1.ry to statute and State 
regulation. 

His tavern conte.i.ns a large serving room devoted to 
music and dancing. Hi.s son, a young man 20 years o:t .. age, acts 
as host or receptionist. On Satl1rda;l night, July 30, 1938, 
at about 10:30 o'clock a party of 2 couples (the girls each 
bQing 19 years old and the boy;:-:: 19 cmd 22 years old respectively) 
entered the serving room rmd seated themselves at a table near 
the danee floor.. During the next few hours, they were sold and 
served four rounds of beer by a waitress. Investigators Shafto 
and Hoffman of this Department, having entered the premisE)S 
shortly after midnight, obs0rv:Lng the last sal(:) and sc~rvice of 
b :;:,e·n a~·''"'J""'O""''"·t..ec·1' ~1...1,.::1 ··o·l11" ... LL:'C' ~1~d-· _..,11~ s .... o,·--)""e·d· ·t·i-..-)1· ... , "'.I "TE' Ci t_, .L ' • ot" t .•. c~.1_, j,.1; . ._, . L .L ~:, C ;:-'-- ...:;, ,.l ' d . .l. 1_ C '/ 81.' ··' , .uf::,, l. o. b --; .:J • 

I find tho defendant guilty e:1_3 c;barged. 

11he dcff~ndant testif1ed th:;i.t fK) ·\vas tmaware of the 
sale e.nd service of' beer to thr~; minors. But he is strictl~7 

r'8S})QDSl0 .bl.'='0 f"o'Y' t:}-•t::i c~,·ir,:;, 0· 1·~ ·:·r~.:r•~ri·n1:~. ''! ... cii-··,ch·».i1 J·c· b::~,.,.er"'g'~S to , . v .•. .J.. ·J .. ~~ ,::i .... ,.1.. ~· ..... 1::.J •J•- \ \,.. ··-' 1_.· • ;..c. '·' ) L .... , 8 v . GI. v 

any minor by an em:r::loyee. R~..: Eskow<) BtllJJ)tin f?.f)O, Item 9. His 
sorl ":!nu'' ·tbe:· ·w,!":.-i -1-·r·e··~,., 'te~····+··i +'i' '.::i.:7 .. -~~ .. · +hr.::.,.._, ·h·~..::: h(:-li· ·:;\-;r::::•c:"J +-1~1c: .• nmi·no-roc." ._ c..~... .1."-~ VV-t.-L. t; ,::)µ ~ u ........ J.. C·l.t. l1.1..f_..., u \.JJ .. ~'-'J ..t.J.C .•.. i-t,. .... ,1 ... ·, .. \.""'...,., ., • ..., J.. t.1.t.. '\.,.. . .... ,,, .. ;.) 

were of agE:., but admitted thJ.t they' had not qw);Jt]_one:d them. 
The waitress testified that ci.t one time, "Nhen the 22 year· old boy 
V·las mvay from the t:1bl1::~, she perfunctor:LLy e.sls.:t::d him "Are you 21'?" 
~"1''f.::! rr...)cr.::ii"'TJ.0 ng·_ .J.1 ... [1r::i ;'.'lr1c·~r,::i]·· nyP,qtl -i-·"t-i,)·1 1g'l-')·t- ·it· r•r.:.•·Pc:iT'I'~:-ii·1_ t·o +n" 8 C:. J. .• .t' v \.._.. ,_ \! • • J .,, ..,....,.. \.A. •-J \JV v .. v .,.,... ' 1..J .L.t.'-. .. '... .. -· . ..,; ....... ~ ,.,, V ...s.. rr.,.... • ... t.. u u • 

entirE: party. Such a casual endeavor to crnterLairJ.e whet~hor the 
·~1e~nb'"·l}"'C of ·tb~·l··~ 1')!'.lT·-:-.'y T'N"P"'"'!".'! o·f .ng1 1:::. ·:··r•.".•C:'l:ir't" l"l(') c··, ......... s·,:; ·r'o·-··· n1·i t-..; g~:i·r-1 ,~Jn ll i v . .;; , •. ...... ..c. .... ,_ u v ~l ... . .... <- ,~ .i:-'·· ,_,._,.._, lvw _, ~ .L J. t\.i..»..1... ,.<-v..L' . • 

On the oth:;r hand., al though tbc two boys were not 
YJ·rod11cod a+ +hr-\ }1e,··ri· no· 1-h:::. :.:.1(·".':'!, .. ,L::iY• -r•r.:,r1()'1·• 4:i:.~ 4·•· h::-~ ,.Ll ()f' .j~hi::'.\ t'i\TQ J:- • v ... u u~-l·-" ..... ,,,~:::t.,_ ~).fJ v.L . ._~ .t. _..1,,...~l..'-... ·...t • ..i. • ._l:' '""'~.J V.z....l.._., ,, • ....... ~- t. .... i..\..; ~;; 

1 9-'-rr:iqr t)]Cl ()'·1·-i·>-L' c ·v11(·1l .. J "viV·c.:·1"'f·,'., nl'·::,c··c1-1+· .-:.1·1c·• +~:··~ti'·PJ·P·L-:i ···)···11.:::• r11'-y~1· lo·okc• 
L .J .,_,, c... "' - b ... .A.. • .... 1 .l '- .~. -~ 1-· - ...... ,,:, -· . u ·-_.I,. -L A- v •J ... .:.i J_ .. -.,, .... l ' l~ J.' ,,... (.~) - J,.. " .,) 

no more the.n he:r yec:.rc> and tL<:; other ev·en lE:ss.. In vifflj\l of all 
the d.ri..~umstanccs, the defendant ts 1icensE:) will bE: suspended 
for fifteen (15) d~ys. 

Accordingl;>l, it i.s on this 22nd day of Oetober, 193B., 
ORDERED tbat CJ1cf.Lary ret~·d . .L con:::mmption License c-12·, hereto-
1,..,orr-" J' S~1.)t:°"Q. t'") ·1::i·0 nr~\·r T'i•:1•...,•rr.'.'l"I• ~'''J -1-1.i .. ,.~ /.l-\\~'1'"1"'''1,1..! r f.l·)ffit'"l~ t··:-e{,".:, ...... e -'~ •' ,_, .. ~, \.. . .l'V. J µc ... L.U.l..\,, !> 1J._, l' ,i;._, .LUvV. 1'.1.1.-L,t) \,,.,, .i! 'JV,_,.. \..;J. 

the G>:)\lvnship of Ocean, b~ and. the ~:in.me is hereby ~>uspendE~d for 
· 1 ± ... .i:>·rt· (1~) -. · t ·:i • ·*- o t ·· a perioc u .. .i l -een ~; oays _, commencing a :inlo.rng11L. on c ober 

(27, 1938. 

D. FHEDE.HICK BUHNETT' 
Commissloner. 



Cohnty 

Atlantic 
Bergen 
:&t.ttlington 
Camden 
Cape May 
Cumberland 
Essex 
Gloucester· 
Hudson 
Hlli"'lter-Jo~ 
Mercer 
M.iddl,es-x 
1ion~:m¥n 
Mor.i-ia 
Ocean 
Pas~c 
Salem 
SQaerset 
81'.Ssex 
Upion. 
?iarren 

NUMBEii OF TuillNICIPAL LICENSES ISSUED AND AMOUNT OF-FEES P1\ID .FOR THE PE..."ii.IOD Ju.LY lST, 1938 
TO OQTOnE.als1·' 1938 . AS PER CEHT liICATIOW3 RECEIVED FROlil THE ISSUING AUTHOEI1rIES 

Ple.nciry 
Reta.ti 
Co:rym.umtion 

-No. Fees 
Ias~d ~ 

449 
.--7&5 

lTl> 
4~9 
..122 

70 
F 

1427 
111 

1619 
80 

445 
591 
486 
588 
126 
895 

51 
175 
159 
555 
138 

172y4:68.,33 
253,464.46 
54,226.59 

189;598.26 
42,672.18 
20,900.00 

719, E52. 11B 
30,2?6.02 
670~659.56 

2.1., i20 • 00 
186,462.76 
t~34' 108 ~ 38 
193,542.59 
96.~044,.15 
63,369-.95 

503,280.50 
16,000 .. 00 
61,964.25 
53,956.20 

271,0ll.ll 
38,345.00 

C L A S S I F I C A T I 0 N 
Plenary 
Retail 
Distributio11 
No. 

Issued 

60 
224 
15 
't7 
10 

8 
347 

9 
2.73 

1 
41 
37 
7"5 
68 
27 

115 
4 

21 
8 

116 
10 

Fees 
~Paid 

2-0,150 .. 00 
57,437 .. 58 
5,450.00 

17,510.20 
5,500.00 
1~625~00 

16·:±' 958" 00 
l,525.00 

109,362.95 
200.00 

l0,700~00 

10,195.00 
20,m-22.,1s 
l?,333.40 
9,855 .. 00 

32,170 .. 62 
550 .. 00 

5,725 .. 00 
1,225.00 

39,125.,00 
1,907.50 

1\l l..o. 
Issued 

l z 
v 

41 
22 
55 

4 
15 
61 

4 
59 

27 
30 
15 
24 

6 
27 

5 
8 
5 

52 
l'7 

Fees 
f.fil.£ 

2,610.94 
5,167~94 

400.00 
1,250.00 
8,450.00 

250.00 
4,573.20 

5~380.00 
2,575.00 
1,675.00 
2,098.50 

600.00 
3,253.66 

450s00 
825.00 
260.00 

6,105.00 
1,820.00 

0 F L I C E N S E S 
Limited Seasonal 
Re"t:tll Retail 
Distribution 
No. Fees 

Issued ~ 

2 
40 
1 
1 

25 

68 

1 
10 

1 

18 

21 

so·.oo 
:t,840.00 

25.00 
50.00 

2,750.00 

25 .. 00 
425.00 

55.00 

8_20.42 

574.00 

Consumption 
No. Fees 

Issued. 

2 291905 
2 512.03 
1 146.96 
2 600.67 

1 744 .. 60 

1 85.85 
5 789.78 

11 2,550.2? 
6 817.51 

1 150.00 

2 500 .. 00 
1 260.on 
1 150.00 

Number 
Suxr0n­
de1""ed 
Revokt::d 
_&xpired 

0 
0 
0 
0 
0 
0 
0 
0 
1 
0 
1 
l 
2 
5 
6 
l 
0 
1 
0 
0 
0 

Numbt.-~ 
Licen­
ses ln 
Effect 

t!26 
1,002 

212 
554 
156 

93 
1,861 

124 
1,998 

81 
511 
665 
595 
484 
155 

1,051 
60 

201 
174 
743 
166 

Total 
Fees 
.J?a.id 

195,959~56 
321,877.01 
B0,459.29 

212,727.07 
46,572.18 
23,775 .. 00 

894jl730.81 
51,851.02 

787,345.71 
21,620.00 

200,628.61 
247,693.16 
218,815.02 
116,328.56 

73;82:1.95 
569,675.20 
16,980.00 
68,514.25 
55,741.20 

317,075.11 
42,222.50 

9286 3,707,902.58 1514 528,927.41 470 50,547.18 188 f ,840.14 56 7,198.70 16 ll,478 4,502,416.0l 

D. FR.EDE..."11.ICK BURNETT, -'6omw,issioner. 

.Report .for the £1.rst -quarter o!" .f'.l.scal_"yea.r 1938-59. 

RespActfully stibmitted, 

Ffa4fl}_: B Q HOCK; 
Deputy Commissioner. 
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7. DISCI.PL.INARY PROCEEDINGS - LEWDNESS - REVOCATION INDICATED 
AND EFFECTED. 

Arthur C. Malone, 
City Clerk, 
Hoboken, N. J. 

My dear Mr. Malone: 

' . b 2° 19,.2 8 octo er .,~, o. 

I have before me your letter of October 20th f3D··- · 

closing copy o.f resolution adopted by thE-; Board of Com­
missioners on October 18th, 1938 in disciplinary proceedings 
against Jean Kalinich and Antoinette Knigge, 1~2~3 Hudson 
Street, the holders of plenary retail consumption license 
C-58. . 

I note that the licensees were charged with per­
mitting lewd and immoral conduct upon the licensed premises, 
in violation of State Regulations 20, Rule 5, in that on 
October 9th, Antoinette Knigge, one of the licensees, sat 
on the lap of one J~ugust Bolm with her clotting raised 
above her hips and her blomners or underwE;ar pulled down 
over her legs; that the licensees were found guilty and the 
license revoked. 

While I can express no opinion on the merits 
bt=;cause perchanc(; the· case may come before me by way of 
a3::;y)erd, I wish that you would convey to the members of the 
Board of Commissioners my dE;e-p appreciation for having in­
stituted these proceedings on their own initiative and the 
salutary ~enalty inflicted. A violation on October 9th 
and a revocation on the 18th incacatE~s that Jersey Justice 
deserves its reputation.. · 

Very truly yours, 

D. FREDERICK BURNETT 
Cormnissioner 

8. DISCIPLINARY PROCEEDINGS - SALE ON ELECTION DAY -- ALSO 
SALE BY LIMITED DISTRIBUTION LICENSEE CONTEARY TO THE RE­
STRICTIONS .OF HIS LICENSE. 

J. Cory Johnson, 
Town Clerk, 
Bloomfield, N. J. 

l\IIy clear Mr • Jo 1'1.'1.S on: 

October 22, 1938. 

I have before me staff report and your letter of 
October 20th encloslng resolution adopted by ths T·~wn:1 Council 
on October 17, 1938 in disciplinary proceedings against 
Frank P. Denito, 240 Montgomery Street, holder of a limited 
retail distribution license. 

I notf; that Deni to vms charged with sr.:!.le of al­
coholic beverages on Primary Election Day while the :1olls 
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were open, and sale o:f less than 72 fluid ounces of beer 
in violation of the restrictions of his licEmse; that he 
pleaded guilty and thereupon :r..is license:1 was suspended for 
15 dt:!.yS. 

Your Council i~: the first to report disposition 
of diseiplinary- proceedings arising out of the last Primary 
Election Day violations. The adequate penalties and the 
dispatch with which the Council has b.anc1led these proceedings 
are commendable. 

Very truly yours, 

D .... FHEDER.ICK BURNETT 
Commissioner 

9. APPELLATE DECISIONS - CHYSTAL LUNCH, Il'JC., v .• PERTH AMBOY .• 

CRYSTAL LUNCH, INC., trading 
as ALPS RESTAURAWr, 

.Appellant, 

-vs-

BOAHD OF COIVIlVIISSIONims OF TI-m 
CITY OF PEHTH AMBOY, 

) 

) 
/ 

\ 
J 

) 

) 
I 

Respondent. ) 

ON APPEAL 

CONCLUSIONS. 

Paul C. Kemeny, Esq., Attorney :for Appellant. 
Harry S. Medinets, Esq ... , Attorney for R.espondent. 

BY THE COMMIStHONEE:; 

Thls appeal :Ls brought to review the ex pa.rte approval 
of fJection 16 of the Perth Amboy ordinance of August 1., 1934, 
which reads: 

"No license s ·hall permit the sale of alcoholic 
beverages, nor shall any licfrn.see have his place 
of business open, between 2 A.iv.I. and 7 A .. M. on week 
days nor between the hours of LA.M. and 1 P.M. on 
Sund.ay-s, prm.rided, however, any licensc~e condueting 
a hotel or club she:;.11 :bave the; privilege of re­
ma:lning open during thr.:; afore.said prohibited hours 
for the purposr: of carrying on thej_r usual 
activities, exceptj_ng the sale. of 2.lcoholic 
beverages, and ;:my licensee conducting a 
rcstaur0.nt shall have the privilege of opening 
h:Ls placl: of biJ.siness at ~::. A.:l\1. each day a.nd 
contl:nu(; open until the time herein fixed for 
permi tt:Lng the sal<0 of alcoholic beverages for 
the lim:ited purpo~3r; of disperwing food and. the 
S "-' 1 p. l") +'' r .. i· ''.f P 1·· (" ,;, n'~t· c·· i· g f.l ··t-· ,::, t· tr-· :..~ a· (~ :-.~ c (' o'mmoa~· 'l ti· or1 

\.,)., _. -' ..l.o. .... 5 .._... ~ ~ • ~. , P'• • '·' ) """" ~ I...._ ...... \~\.. ~ , _, J.. ~l • 

to their customers." 

So far a3 Section 16 limits tr1c hours of sale, it 
applies uniformly to all licensees and 11ence is not objection­
able .. 

·Appellant cla.ims that the ordinance is unreasonable, 
arbitrary and discriminatory because it is forced to close its 
restaurant betwee::J. 2 A.l\il. D.nd Ei A.M. da:ily, whereas unlicensed 
restaurants are not required tc) close, and licensed hotels or 
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clubs may remain open at all hours to carry on their usual 
activities excepting only the sa.le of .alcoholic beverages" 

So far as unlicensed restaurants are concerned, 
appellant cannot complain. If citizens wish to sell liquor 
in conJunction with their other mercccntile business' they vvill 
have to conform to municipal regulations governing the liquor 
business, or else ab2ndon their desire. J~e Toe gel, Bulletin 
161, Item 6. Or, as well said in Meehan vs. The Board of 
Commissioners, ?'Z,. N.J.L. 382, at 386 ·(Affirmed 75 .. N.J .. L. 557): 

"No one is compelled to talrn out o. license to 
engage in the sale of intoxicants by retail 
who does not vvish to do so or who does not like 
the ln.w to which he is req_ui.red to conform. n 

So fcir as licensed hotels and. clubs are concerned, 
the exception concerning them in the ordino.nce is valid. As 
to hotels, see Heta;il Liquor Dec.)ers Asso~iation vs_Jla_;Lnfield, 
Bulletin 70, Item 1. As to clubs, see P(::cl;;: vs. West Orange~, 
Bulletin 171, Item 10. Appellant is not really complaining of 
this exception. R.a ther _, he is postulating his contention 
upon the ground that the .failure of the ordinance to make a 
similar exception in fav6r of restaurants r0nders it arbitrary, 
unreasonable and discriminatory. It is not so much that 
appellant desires that hotels and clubs close at 2 A.M. but 
rather that it wants the same privilege of remaining open 
after 2 A.M.. to clo business (other than the sale of alcoholic 
beverages) as they may do. 

In general, regulations fixing closing hours must 
apply to all ret2.ilers in the s2.me licen.se class. Re Wenzel, 
Bulletin 19, Item 7; Re Harrington, Bulletin 118, Item·13; 
Re Krueger, Bulletin 222, Item 4. 

Exceptions may not be ~rbitrary, fanciful or illusory. 
Thus, a regulation providing different cl 1:)sing hours for 
restaurants with bars in the dining room as distinguished 
from restaurants without ·such bars, was h0ld unree.sonable. 

·Re Teaneck, Bulletin 125, Item 8. So, likewise, an ordinance 
firing· closing hours which excepted restaurants providing they 
had a certs.in seating ca.pe~ci ty. Peck vs. west Orange, Bulletin 
147, ;:tern 1. 

On the other hand, a closing regul2 ti on which 
excepted all bonn fide hotels and restaurc:mts was held to 
carry out a public policy.. Re LeonarG., Bulletj_n 225, Item 
14; Re Fr:.=:mco, Bulletin 231, Item 5.. So an ordinance which 
permitted clubs and restaurants to keep open duri.ng the hours 
that other licensees :rrmst remain closed was held va.liC... Peck 
vs. West Orange, BulJ.etin 171, Item 10.. · ---

Counsel for ap;)cllc:Lnt contencjs that the case:s just 
cited are dis-posi ti.ve of this a;ipsa.l. While they are authority 
for the proposition that hotels, clubs and restaura.nts may 
validly be exempted from closing regulations, no determination 
was made in any one of those cases that they must bG exempted. 
Those regulations vvere sustained be ca.use they carried' out a 
public ~urpose and affected. alike c:~ll those similarly situated. 

The instant case goes beyond the scope of c::ll c2ses 
heretofore decided. It presents th~~ :.;roblem as t.J whether 
Section 16 of the ordinance is inv2_lj_d beccrnse it discriminates 
betweE1n hotels and clubs .:m the one hand, c:~nd rostaurants on 
the other. The argument boils (ovvn to the point that because 



BUJ.,LE~TIN 2 74 SHEET 14. 

restaurants may be groupeG. ':N:i th hotels r-nKl. clubs, therefore, 
they must be so classifir~d. and tre;_:.tcd al:Lke in every mu.rdcipal 
regulat:Lon. 

Thf? factual d1fft::rm:1ce between hott:;ls and. clubs on 
on·~: side and rc~stau:r.·ants on the other is re:adily reeognizable. 
So far as fo;:-)d and drink are concerned~ hotels and clubs cio 
have sornethlng in eommon with rcstalu·arrts. J.1here, however, 
th::: id.entity ceases.. T.hc~ public servlcu and accommodation 
rendered by a hotel moasurably transcends th(: common factor 
of food and drink. So the fratE;rrn1l and ~:;ociG.l actlvities of 
a bona fJ.Cle club are not synonymous witi~: thoso of' a re.stau:rant. 
There is a definablE~ diffr:·renee 1n nature, as well rts in ne:1me, 
between the commonly accepted fu.r:wti.ons <)£' a hoti::;l and a club 
on the one si.c:ie :J (·lnci of D. res teurant on thE:; c)ther. The :fact 
th:tt the thrt:H_:; may be cL~.sstficd togethet, f;Jr some ~:mrposc:s, 
does rnt mca.n tht:tt they wust l:H::: tru::.Lted as in one C'ltt.ss for 
all purposes. Pe:rth J\.:mboy may well bav(: had good reason, born 
of expr::3ricm.cc], to reo.ltirc that restaunints poss0ssing the 
liquor privilege shc:tll r~:l()Se nt thb srnne hour as ths ordi.nary 
tavern.. 'Ihe nll3l'z~ fa(~t tb.at a restaura.nt may serve food as WE~ll 
a::; liquor is :foJt an Jmperat.ive reasun wl~y it :~us t be accorde,J 
the: sexnE~ ~)rlv:i.leg~.:;~3 as a hotnl or .~:-:i. club. 

I c1Jnelude, thcrc::f.)J'i:~, thr::vt S;,;:.:etion 16 of the 
ordinance is valid. 

Dated: Oc to bEH' 1938. 
D. 2REDEHICK :mJIU1JETT 

Comrn.is siont~r 

10. STATE WINERY LICENSEE - POSf3ESSION AND 1TRA}J.~iPOHTA.TION OF1 
ILLICIT ALCOHOL - LICE1'JSEE[-) WHO DABBLE IN J.300~PLEGGING WILL 
BE ELIMINATED. 

In the Nia.tter of DJ.scipliw:i.ry 
Proceedings against 

VITO MIONE.? . 
t/a MIONE WINERY, 
1-~ E~i ~ ~t~cp~ . ~ . ..;.JJ. ._e O ·" c;~, G, 

Paterson, New Jersey, 

) 

) 

) 

) 

Holder of Plenary Winery L1cense ) 
No~ V-4 and Limited Winery License 
No. VL-5~~ for the f'isc~ctl year l9e'.'>?-) 
lm38, 1ssued by the Comrn.issioner of 
Alcoholic Beverage Control of the ) 
State of New Jersey. 

) . . . . . . . . . . . . . . . 

CONCLUSIONE3 
AND 

OffDEH 

J • .J. Murner, :Esq. and Pete:<, A. Cavicel1j~a, E:.:1q .. , 
. r, ++·or rie·'T •s f'or +· }Jp T. i ,.,, ;.:qr s er-., 

c, ~ .J..' illU°' ] B· HC• li::f~ '~ ·~1·1-1 . .. -:rl/~ ;.. h ;~ ·(-. t''.' o~ ·r· . .,J") :~~;: l, I:~:.~·~-~ ,1~. }~·e ~_!.) ,,:;, p. ~.-~. :r.~ +-., . rn (.rn.1. t 0 -i:: 
--~ c: v . - . ' • ·'· \_. i.;;(. ..• .... • ." • ·-· ,.) ·~t "! ' ·' ~ '"' .f •••• _, 11 .... .;.. ~ . J:. . ..., • - - '"' u ..\. 

Alco holi;~ Bevarago Cci:ntrol .. 

BY Tfm GOMMIS1S IONEP.: 

that:. . 

1. On or about ~Tune US, 1938, in the City of Paterson, 
County of Passaic, you did possess certain illicit 
::-.1 ·1c·o·h· ·'""J.·1 i C' i-ir.;;,;i·p·r·c·:l;J'F< .~~ t°c) ·1·d t Q ix 0·1-1e.,...s:rallon J·ug. s of ~ .... " ,,,. .\..J ....... -· ....... ....... "- ... ,., • . c ...; - ' .. J ~ ' ,...,., - J... ~j .... -1 ... ,__ 

aleohoJ., contrarv i>:; .::ind Jn v:Lola ti on of R.S. 33 ~1-50 
(r,o·n~r·n~ ~~~ op~·c~1~r)·r1 48) 
\ ,.J 'v ,) . .!.. ll.. ,,_, v' u ~ ._, . . . ... " 
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2. On or about June 13, 1938, i.n the City of Paterson, 
County of Passaic, you did transport certain illicit 
alcoholic beverages, to wit, :four one-gallon jugs of 
alcohol, contrary to and in violation of R.S .. 33:1-50 
(Control Act, Section 48). 

On June 13, 1938, at approximately ~;:.OO P. M., Invc::stiga­
tors Wolf and Hill parked their automobile near licensee ts home 
at 219 East 16th Street, Paterson. They observed the licensee 
leave r.Li.s home with two jugs in paper bags which he placed in the 
front p.~rt ·of nis automobile whtch was parked in front of bis 
home; saw birn return to the house and come out carr;/ing two 
other jugs wbich he placed in the back of h.i.s car. After Mione 
ti.ad. entered his car and driven a short distanceJ he was stopped 
by the Investigators. A search of ttle car revealed four gallon 
jugs which were fil1ej vv-i th a liquid which the licensee ad.mi ts 
was alcohol and v.rhl.ch, in fact, he insists was good alcohol. 
None of the four jugs contc:J.ined labels or Federal tax stamps. 

The Investigators returned to Mione' s home with him 
and discovered in the kitchen two other jugs containing alcohol, 
one of vvr.clch was .full, thE; other approximn.tely tll..ree-quarters 
full. Neither jug contained labels or Federal tax stamps. The 
Investigators also saw ten or twelve empty Seagram gin bottles in 
a bushel basket and twelve to fourteen empty five-gallon~cans in 
Mionets garagE.~ ... Although they made a very thorough search, 
they found no other bottles. The licensc:e was placed under 
arrest; charges of violations of the provisions of the Alcoholic 
Beverage Control Act were preferred against him; he was 
released on bail and returned to r.d.s home at about 7:00 P. l\II .. 

Mione contends that the alcohol was emptied into the 
gallon jugs from tax-paid containers, and, hence, is not illicit 
alcohol. He testified that, at the time of his arrest, he had 
only three gallon jugs in rris automobile and th:'lt he was taking 
the alcohol to bis fa.rm in Sus~:ex County for the purpose of pre­
serving sweet cherries; th.at he intended to take the other gallon 

. jugs of alcohol to his farm at a later date for the purpose of 
preserving wild cherries wllich ripen later in the month. 

J\.s to Charge 1: The term 11 alcoholic beveragen includes 
·alcohol. R.S. :l-1 (Control Act, Section l(a)). The definition 
of illicit beverage, as contained in R .. S. :·l-1 (Control Act, 
Section 1 (i)), includes any alcoholic beverage on wbich any 
Federal tax or tax imposed by the laws of this State bas not 
been paid. The absence of Federal tax stamps on the seized jugs 
raises a presumption that the alcohol is illicit. Re Galaida, 
Bulletin_ 137, Item 2. · --· 

Licensee ttstified tlnt, between 10:00 A.M. and 10:30 
A .M. on Ji.me 13th, he bought five quarts of alcohol at licensed 
premises located at 359~; t:;outh Orange A.venue, Newark, and seven 
quarts of alcolrol from licensed premises at 131 Elm Street, 
Newark; tba t two or three days prior to June 13th he had purchased 
four. quarts of alcohol from licensed premises at 106 Orchard 
Street, Newark, and six quarts of alcohol from licensed premis,2s 
on Passaic Street, Passaic; that all of these purchases con­
sisted of quart or pint bottles bearing tlIB proper tax stampse 
Licensee contends that he had poured the contents of these tax­
paid bottles into the six gallon jugs prior to the seizure by the 
Investigators. To corroborate his testimony, licensee prt:;sented 
two bills, one showing the pur~hase of five quarts of alcohol 
from the licensed premises 359~ South Orange Avenue_, Newark; the 
other covering the purchase of seven quarts of alcohol from the 
licensed premis8S at 131 Elm Street, Newark. Both of these bills 
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are dated June .~US, 1938. At the hearing held on July 8 J 1938, 
11cfmsee testified that the empty quart and pint bottles were 
then at r.ds home ln Paterson. By cons<0nt, thE:i InVE:)stigators 
then went to 1Viion~2 's home in Pater son and found fourteen empty 
quart bottles and sixteen empty· pint bottles, all of which 
apparE:mtly had contained alcohol and all of which bore the 
necessary tax stamps. 

I find. as a· fa et, however, tl1.a t thesE::: empty pint and 
quart bottles were planted by the liccn1see at his premises after 
the time o.f his arrest i.n order to bolster up bis defense that 
tr1e seiz.ed alcohol c,~-~me from ta:x-paid .sources. I base this ftncU.ng 
of fact on the test:Lmony givE::n by Harry Li(~f, JoJ:m Pcpalas and 
Edward Lun. 1\Jir. Lief, the ovvner of licensed. prE".%ises o.t 106 
Orchard Strt:et, Newark, te~)tified th.:tt he sold two pints and. tbrce 
quarts of (.:1lcohol to Miano at D .. pprox:imatc:;ly 7:30 P.M. or 7:45 
P .M. on Jurie 13th; Mr. Pepnla.s _9 the President of the licensee 
conducting business at 1~31 E:l.m Street, Newark, test:ified. that he 
S., olc1 C'l

0 x c1·11·:ir• t c< r:nr~ +·;r;c) pi' r) ·I-("' r•f' .. -, l Cr"J' l1 ·ol +·n T•V.t'"::t' onE\ !:It .-1 bou·1•• 9· • o· 0 ..A. t:> .. ~.hct.. • .) ............. _ ..... v-v - .. v .. :> u ..... C.1.t. ,,\. .L.~ v'"" .L ... . _,, a.. c.... ti • 

P.M. or 10~00 P.M. on June 1:3th; Mr. Ltm, an employee at the 
licensed prenLisr::'S on Pas3aic Str12et, Pas3c:.:Lc, testifj_ed that he 
sold ten pints c:md one qua.rt of nlcohol to M:ione at about 11: 00 
P.M. or.~ e:ither Jm1e 13th or June 20th. It will be noted tl1at 
Mione arr1ved at hi..s home after being bailed out o.t o.bout 
7: 00 P .M. on .June 1:3th.. Desp:L te testimony thB.t he remained. at 
his borne on that evening until about 11:00 P.M., when he reti.red, 
I am satisfied that he visi·ted the stores in Newark and Passaic 
after the seiz1.:i.re and arrest for the purpose of obtairdng the 
tax-paid b~.JtthH::. If Mione hnd these tax-p2.id bottles on ri.ts 
premises at the time thf) Investigators made thE;iJ.' S()arch on the 
afternoon of June 13th, why· did he not cr::l.11 the attention of the 
Investigators to the presence of the.se bottles'"2 Why did Mione, 
shortly after h:ls arrest_, E>ign the following statement in the 
presen~e of Investigator Wolf: 

"I am the holder of a wi.nery licens(~ V-4: at 1-5 Erio 
. Street, Paterson, New· Jersey. On June 13th, 1938 

I ·purchased twEmty-four quart bottlc:s tax-paid 
alcohol on Fir st .Av 12nue, New York. I do not know 
the name or addres ;~) of the i:lace where I bought 
the alcohol. I bought the alcohol to make some 
corclial." 

Why, if he were innocent, did the llcensee, at the time they 
searched bis car, tell the Investlgators that the four jugs con­
ta1ned distilled water? Why, if innocent, did he try to bribe the 
Investigators? Investigator Hill testif:Led~ VYHe said. to me 
'Can't we fix th.ls thing up?'" Investigator Wolf testified:· "While 
waiting for the police, Mione ssdd, 'What are you goJ.ng to gE~t out 
of tbis by placlng me under arrest? It 1s not too late yet, and. 
I will give you a thousand dollars•; and I said, •Nothing doing, 
I got bigger offer;:; th:J.:n tbat while J .. n the department, and I. am 
not going to ~>tart taking your bribes now .. '" 

As to Charge 2: Havtng found th1t the:~ seized alcohol 
was illicit, the transportatton thereof, rc:gardless of quantity, 
constituted a violation of R~S. 33:1-50 (Control Act, Section 
.:..18). Even if not illicit but intended for personal consumption, 
the trarn3portaticm of four gallons in a private car was :i.llegal. 
Both Investigators so testifitjd. .,The only· evidence to thE: contrary 
is the licensee's statement th:::i. t in fact he was transporting 
only tbrc-;e gallon jugs. It may wBll be tba.t the licensee is 
famill.ar with thE3 provlslons of the law j)errn:i tting the transriorta­
tion in any vehicle of not more than twelve quarts of alcohol 
within any consecut:L ve period of twenty-four hours. I tlrlnk that 
bi~:3 testimony was given solely for the purpo~1e of attempting to 
show tb.at he was transporting "mly thG arnou:nt permitted by law. 
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I do not believe .his testimony. Hence, regardless of' the question 
as to whether the alcohol was illicit, I find the licensee guilty 
as to the second charge. 

on a motion to dismiss, it was contended that these pro­
ceedings should be dj_smissed because none of the th:Lngs alleged to 
have been done had anything to do with the licensee on or about 
the licensed premises. It is true that the licensed premises are 
located more than a half mile from the licensee ts home and tr.t<'a.t 
there .is nothing in the case to s·how thc:i.t any violations occurred 
at the licensed premises. That, however, fs no ground for di~·:miis­
sal of the complaint heretn. ~rhe era of the tolerated bootlegger 
passed out o.f tr~s State with Repealo Licc:msees who now dabble 
in bootlegging stamp themselves as lJnfi t to en~isage j_n the alcoholic 
beverage industry, and must be eliminatedo In He Siess, Bulletin 
252.9 Item 7. The only proper punishnent in thj_s-cas(~ fs revocation. 

Since these proceedings werE-; irn3ti tuted, the licenses 
which Mione then held expired by their terms" He is now the 
holder of plenary wj_nery license No. V-4: and limi tecl wine1-;-y license 
No. VL-52, is sued for. the current fiscal year·' both of which are 
conditioned on the outcome of these proceedings. The penalty will 
apply to the licenses which he now holds. 

Accordingly, it is on this 23rd day of October_, 1938 

ORDERED that Plenary Winery License No. V-4, and Limited 
Winery License No. VL-52, heretofore issued to Vito Mione, t/a 
Mione Winery, by D. Frederick Burnett, Commissioner of Alcoholic 
Beverage Control, for the current fiscal year, be and ·the.same are 
hereby revoked, effective immediately. ,. 

-~ ,•::, /... / ·-· ,..-'"? _,..,//-" -

./ ~>' ...... / £- / ,. / >?.-~ .---~ 
/: __ 3 .'/Lt' ~./It/ .uu.;nt!'t7 

. Commissioner 


