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New Jersey Court of Errors and Appeals

J ames E. Crqssley, Rena P. Qn  Appeal. 
Crossley and Cornelia V.
P eddie,

The plaintiff below, Bruce P. Kitchell, an 
architect of the City of Newark, brought his ac­
tion in the Essex County Circuit Court, to re­
cover on a quantum meruit the amount reason­
ably due him for services which he performed 
for the defendants in the preparation of plans, 
specifications, and other architectural services in­
cident thereto, for the construction and erec­
tion of a proposed new building at the south­
west corner of Market and Halsey streets, New­
ark, N. J. The evidence produced at the time 
of the trial, on behalf of the respondent, showed 
that the lowest bid for the work contemplated 
was the bid of one A. C. Windsor for $89,989.00 
(C. 27, 1. 20; C. 84, Exhibit P. 6). It also 
appeared from the evidence (C. 29, 11; 14-30), 
that the usual and ordinary rate of compensa­
tion for architectural services in drawing and 
preparing plans and specifications is three-fifths 
of six per cent, of the lowest estimated cost of 
constructing the building, which, in this particu­
lar case, amounted to the sum of $3,239.61, Re­
spondent had received on account the . sum of
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$750.00 (C. 29,1. 32). The jury brought in a ver­
dict of $2,757.26, that is, $2,489.61, being the 
amount remaining due as shown by the evidence, 
together with lawful interest amounting to 
$267.65. The answer filed by defendants sets 
forth an agreement in writing between the archi­
tect, Bruce P. Kitchell, and James E. Crossley, 

• agent for the defendants Rena P. Crossley and 
Cornelia V. Peddie (Exhibit P. 5, C. 82). The 
reply sets forth that the agreement mentioned 
in the answer is null and void and of no effect.

Facts. ___
Respondent, Bruce P. Kitchell, and James E. 

Crossley, agent for defendants, began negotia­
tions for the performing of the work in ques­
tion on or about August 5, 1914 (C. 22). The 
architect worked on the plans and specifications 
from the early part of August, 1914, to on or 
about the tenth day of October, 1914 (C. 40, 1. 
34). The time spent on the work, disburse­
ments, etc., are stated by the architect (C. 41). 
From time to time Mr. Crossley called at the 
architect’s office to go over the plans and speci­
fications with him. Nothing was said by either 
,Mr. Kitchell or Mr. Crossley as to the compen­
sation which the architect should receive for his 
work until on or about the tenth of October, 
1914 (C. 24, 11. 10-20). An argument then tooK 
place as to the compensation which the archi­
tect should receive, and the architect sent a bill 
for his services to date, amounting to $2,520.00 
(C. 24, 1. 35; C. 80, Exhibit D. 1). Later, at 
another interview (C. 26, 1. 3), Mr. Kitchell says, 
“ that day we had come to an agreement where­
by we would go ahead with the work, if he 
would proceed immediately and complete the 
building at once, etc. ’ ’ Thereupon the agree-
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ment (Exhibit P. 5) was made. I t was under­
stood at the time that the architect would ob­
tain bids for the construction of the building 
(C. 26, 1. 38), but after obtaining the agree­
ment from the architect, Mr. Crossley never 
came to his office again (C. 26, 1. 30), nor did 
Mr. Crossley proceed with the erection of the 
building. The agreement (Exhibit P. 5) was 
the direct result of the dispute which arose be­
tween Mr. Kitchell and Mr. Crossley. See testi­
mony of Howard E. Smith in corroboration of 
respondent’s testimony (C. page 46, beginning L 
20, etc., and page 47). The fact that Mr. Cross- 
ley received the plans and specifications, as 
stated by respondent, is corroborated by the tes­
timony of the witness, Howard E. Smith, and 
also by the testimony of the witness, C. A. Wins­
ton (C. 50, 1. 30). The witness,-James E. Cross- 
ley, himself, testifies (C. 60, 1. 10) that the 
agreement (Exhibit P. 5), was in settlement of 
a dispute with Mr. Kitchell. The usual and rea­
sonable rate of compensation to which the archi­
tect was entitled for the work of drawing plans 
and specifications was three-fifths of six per cent, 
of the lowest bid received. Respondent’s testi­
mony to this effect is corroborated by the testi­
mony of the witness, John H. Ely (C. 43, 1. 35; 
C. 44, 11. 25-30 and C. 45, 1. 11). After abandon­
ing respondent, appellants erected a building on 
the premises referred to in the agreement (Ex­
hibit P. 5), but it was not erected under the 
superintendence of the respondent (C. 56, 1. 38; 
C. 63, 1. 38; C. 64, 1. 1). After the making of 
the agreement (Exhibit P. 5), the architect re­
ceived estimates for the construction of the 
building, as directed, and communicated with 
Mr. Crossley, advising him of the time when the 
bids would be opened (C. 83, Exhibit P. 8), but 
Mr. Crossley failed to attend to open the bids,
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or to have any further dealings whatsoever with 
respondent (C. 63, 1. 10). The names of the bid­
ders were stated by respondent (C. 27, 1. 21), 
and the bids were offered in evidence and marked 
Exhibit P. 6 (C. 27, 1. 30). Respondent by letter 
and telephone advised Mr. Crossley that the bids 
had been received and were ready to be opened, 
and requested him . to open them (C. 38, 11. 22- 
34). The bids were not opened by respondent, 
but after appellants had abandoned the archi­
tect, and had proceeded to erect a building on 
the premises in question, he contemplated bring­
ing this suit, and then the bids were opened in 
the office of his attorney (C. 38, 11. 34-37; and C. 
27, 1. 17).

Law.
I.

If the agreement, Exhibit P. 5, had not been 
made, the right of the architect to recover on 
a quantum meruit the reasonable value of his 
services could not be questioned. To establish 
this point, it is only necessary to quote from 
the case of Conklin v. Kruger, 79 N. J. L., 326, 
at page 328:

“ It is well settled that where one performs 
services for another at his request, but with­
out any agreement or understanding as to 
wages or remuneration, the law implies a 
promise on the part of the party requesting 
the services to pay a just and reasonable 
compensation, unless there is a family re­
lation existing between the parties, and this 
remuneration is recoverable on a quantum 
m e r u i t 15 Am. & Eng. Encycl. L. (2d ed.) 
1081.
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n.
The agreement marked “ Exhibit P. 5” is null 

and void. It was made in settlement of a dis­
pute existing between the parties and with the 
understanding that the budding would be erected, 
and that the architect would have the superin­
tendence _ of it, as therein stated. The agree­
ment was not carried out on the part of the 
appellants, and cannot now stand in the way of 
the respondent, Bruce P. Kitchell, in his action 
to recover what his services were reasonably 
worth. The case of Stephen v. Camden and 
Philadelphia Soap Co., 75 N. J. L., 648, seems 
to be directly in point. The decision in the 
Stephen case was rendered by this Court. It 
was a suit brought by an architect to recover on 
a quantum meruit the reasonable value of his 
services, in spite of the fact that there existed 
an agreement in writing specifying what he 
should receive therefor. As in the case at bar, 
the defendant, for whom the architect had pre­
pared plans and specifications, without right,, 
abandoned the undertaking so that superintend­
ence became impossible. We quote from this 
case at page 652:

“ When a special contract for work and 
services has been abandoned and put an 
end to, and the employer has derived some 
benefit from the work done under it, he may 
be made liable upon an implied promise to 
make a reasonable remuneration in respect 
thereto. The final abandonment of the pro­
jected building by the defendant put an end 
to the existence of the special contract, and 
it could not be interposed by defendant so 
as to prevent a recovery for the reasonable 
worth of the services rendered by plaintiff 
upon the strength of its prior existence.’ ’
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Also, at page 653:
“ In some jurisdictions, if a price is fixed by 

the contract, that is made the conclusive test 
of the value of the services rendered, more 
frequently, however, the plaintiff is allowed 
to recover the real value of the services, 
though in excess of the contract price. The 
latter rule seems more in accordance with 
the theory on which the right of action must 
be based—that the contract is treated as 
rescinded and the plaintiff restored to his 
original position as nearly as possible. The 
plaintiff certainly could not perform fur­
ther services by way of ‘supervision’ un­
less a building was constructed, and such 
was the implied condition of his contract.”

and also at page 653:
“ The expressions of the master, and the 

other facts in the case, lead to the conclu­
sion that he was evading the performance 
of his agreement. If he had not actually 
determined the contract, he had put off the 
fulfillment of it unreasonably and unjustly. 
The Lord Chief Justice therefore left the 
case properly to the jury, and they were at 
liberty to find an implied agreement that 
the plaintiff should have something for his 
services.”

It is to be noted that in the case at bar we 
are not all concerned with the measure of dam­
ages, as stated in the case of Kehoe v. Ruther­
ford, 56 N. J. L., 23, and in the case of Wilson 
v. Borden, 68 N. J. L., 627, and Westlecraft v. 
Barry, 83 N. J. L., 53. In these cases, prior to 
the undertaking of the work, a valid contract for 
the performance of the work had been entered 
into, and plaintiff had performed part of the 
work, and was prevented from performing the
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balance through the fault of the defendant. The 
theory upon which the case at bar was brought 
is entirely different. In the case at bar, no 
agreement of any kind had been entered into 
until after practically the whole of the work 
had been performed. The agreement which was 
then made was in the nature of a settlement of 
the dispute which existed between the parties, 
and was in the nature of an accord and satis­
faction. In such case, we respectfully contend 
that the measure of damages which the plaintiff 
is entitled to receive is not limited or affected 
by the agreement, Exhibit P. 5, which was a spe­
cial agreement, which was abandoned and put 
an end to. The agreement was procured from 
the architect upon the understanding and condi­
tion that the building would be erected and that 
he would have charge of the superintendence 
thereof. After paying the first installment of 
$750.00, due under this agreement, the defend­
ants immediately abandoned the architect.

III.
If the agreement, Exhibit P. 5, be considered 

as an accord and satisfaction of the dispute 
which had arisen between the parties, then, in­
asmuch as it was not carried out according to 
its terms, it cannot be set up as a bar to plain­
tiff in his action to recover'his reasonable com­
pensation upon a quantum meruit. The case of 
Rose v. American Paper Go., 83 N. J. L., 707, is 
in point. At page 709 it is said:

“ To constitute an accord and satisfaction 
in law, dependent upon the offer of the pay­
ment of a less sum than that claimed, it is 
necessary that the money should be offered 
in full satisfaction of the demand and be 
accompanied by such acts or declarations as
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amount to a condition that if the money is 
accepted it is to he in full satisfaction, and 
he of such a character that the creditor is 
hound to understand such offer.”

and again at the bottom of the page:
“ Whether a tender is accompanied hy 

such acts and declarations as are necessary 
on its acceptance to constitute an accord 
and satisfaction must, of course, he deter­
mined from the facts of each particular 
case. If the evidence is conflicting, the ques­
tion is to he determined by a jury.” 

citing authorities. The agreement, Exhibit P. 
5, owing to the failure of the appellants to 
strictly adhere to its terms, does not amount to 
an accord and satisfaction. It amounts to noth­
ing more than an attempt, hy the parties, to 
make a  settlement between themselves, which 
attempt failed. The so-called agreement, there­
fore, became a nullity, and the architect was in 
a position to disregard it and to bring his suit 
to recover what his services were reasonably 
worth.

IV.
In this connection it may be well to consider 

the doctrine of Hochster v. De Id Tour, which 
has been adopted in this State. O’Neil v. Su­
preme Council, 70 N. J. L., page 410. Quoting 
from the case above cited, at page 413:

“ When a party announces his intention 
not to fulfill the contract, the other side 
may take him at his word and rescind the 
contract. That word ‘ rescind f implies that 
both parties have agreed that the contract 
shall be at an end, as if it had never been.”
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Under the circumstances under which the 
agreement, Exhibit P. 5, came into existence, 
although we are not here concerned with an an­
ticipatory breach of contract, the respondent, 
Kitchell, owing to the failure of the appellants 
to perform their part, was certainly entitled to 
treat the agreement “ as if it had never been,”  
and bring his suit for the compensation to which 
he was fairly and reasonably entitled.

The grounds of appeal are not well taken. The 
respondent properly established the amount of 
compensation to which he was justly entitled for 
the work which he had performed for the appel­
lants. Exhibit P. 11 being about fifty estimates 
obtained by the architect, was properly admitted 
as it tended to show that the respondent had 
done his part toward the carrying out of the 
agreement which he had made with appellants. 
The Court properly refused to non-suit and to 
direct a verdict, for it appeared on respondent’s 
case, that he was not relying in any way upon 
agreement P. 5 to establish the amount of 
damages which he was entitled to receive. The 
Court properly prefaced appellants’ requests to 
charge, making them conditional upon the ques­
tion of fact which was left to the jury, as to 
whether or not the agreement, Exhibit P. 5, was 
a settlement of the matters in dispute between 
the- parties. Furthermore, the Court properly 
charged the jury that if the agreement of Octo­
ber 27th was not in settlement of the work done 
by the respondent, then he would be entitled to 
recover for his services whatever they were 
worth, up to that time, less the $750.00 which 
he received at that time.

Attention is called to Exhibits P. 9 and P. 10 
(C. 79-80). These exhibits refer to an entirely 
different work which was performed by the re-
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spondent prior to the time when the work was 
undertaken, to recover compensation for which, 
the present suit was instituted. These exhibits 
are explained by respondent (C. 66-67). These 
exhibits were identical, one being a carbon copy 
of the other, excepting that the words “ on the 
alterations to,” contained in Exhibit P. 9, had 
been crossed out in ink where they occurred in 
Exhibit P. 10.

If we are to believe respondent’s testimony on 
this point, it is evident that Mr. Cross!ey altered 
his copy of this old agreement (Exhibit P. 10), 
so that it appeared to be an agreement for draw­
ing plans, etc., for a new building, and not an 
agreement concerning the alteration of an old 
building. Mr. Crossley’s copy of this document, 
as altered, was shown to respondent on the first 
day of the trial of this case, and he at once 
denied its correctness (C. 31, 1. 38), and stated 
that an alteration had been made in it (C. 32, 11. 
1-35). Respondent was asked by appellants’ at­
torney to find and produce on the following day, 
his copy of the letter. On the next day the let­
ter (Exhibit P. 9), was produced, being a carbon 
copy of Exhibit P. 10, but signed by both Mr. 
Kitchell and Mr. Crossley, and containing the 
words •1 on the alterations to ” in type-writing, in 
their proper place, unaltered and unerased. If 
Exhibit P. 9 had not been found by respondent, 
it is perfcetly evident that much importance 
would have attached to Exhibit P. 10, which, 
with the words indicated crossed out, was an 
agreement dated July 8, 1914, for making plans, 
etc., for a new building for the price therein 
stated. It is interesting to note also, that it be­
came necessary for the architect to bring suit 
in the District Court before the amount due 
him for this, old work was finally paid (C. 65, 
11. 20-38).
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It should be borne in mind that in the case 
at bar, suit was not instituted to recover dam­
ages for breach of contract; the architect’s work, 
so much thereof as he was compensated for by 
the verdict of the jury—that is, the work of 
preparing the plans and specification—had all 
been performed before the agreement set forth 
in the answer of the appellants, was made (C.
67, 1. 15). It is admitted that the architect was 
hired to do the work and that no price for the 
work had been agreed upon at the time he under­
took it, or prior to the time when it was com­
pleted. Under these circumstances, the archi­
tect was entitled to recover the reasonable value 
of his services; and a contract or agreement 
made, as in this case, and not performed by 
the parties, was neither a settlement of the re­
spondent’s claims, nor an accord and satisfac­
tion between the parties. It became a “nudum 
pactum” and void. After appellants failed to 
perform the agreement, the rights of the parties 
became as they were before the agreement was 
made. It is to be noted that the so-called agree­
ment is signed by Mr. Crossley, as well as by 
Mr. Kitchell (C. 82-83, Exhibit P. 5). The argu­
ment that the judgment cannot be justified be­
cause it awards to the architect $2,750.26 ($2,- 
489.61 and interest amounting to $267.65) over 
and above the $750 already paid him, for doing 
three-fifths or a major portion of the work, when 
he was willing to do it all for $1,500, has no 
weight and no possible bearing upon the legal 
problem presented. If no agreement had been ?
made, of course the architect would have then 
been entitled to receive, for the work done—ex­
actly what the jury awarded him—that is, three- 
fifths of six per cent, of the lowest bid. That 
percentage was the usual rate of compensation, 
but it also appears that architects sometimes



receive as much as ten per cent. The question 
naturally arises—why then did the architect 
agree to take $1,500? Because it was a settle­
ment of difficulties and because he relied upon 
the appellants to perform their part of the 
agreement. Failing this, the agreement became 
nothing, and the parties were left in the same 
position in whch they stood in the first place. 
This reasoning, peihaps, is borne out by the 
fact that the appellants, in their answer, counter- 
claimed against the respondent the sum of $750, 
which had been paid to him on account (C. 12, 
L 20).

It is respectfully submitted that the case at 
bar is readily distinguishable from the' cases of 
Rehoe v. Rutherford and Wilson v. Borden, and 
that the rules there laid down for computing 
the damages which a plaintiff Would be entitled 
to receive, who has performed part of a valid 
contract for a specified work, and has been pre­
vented from performing completely, through no 
fault of his own, have no bearing upon the 
measure of damages allowed by the jury in this 
ease. On the other hand, the reasoning of this 
Court in the case of Stephen v. Camden & Phila­
delphia Soap Company, above cited, can be ap­
plied directly to the case at bar.

It is respectfully submitted that the judgment 
of the Essex County Circuit Court, awarding to 
the respondent the sum of $2,757.26 and costs, 
should be in all things affirmed.

CHURCH & HARRISON,
Of Counsel with Respondent.

March Term, 1917.
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Notice of Appeal.

Notice of Appeal.
Filed October 21, 1916.

Essex County Circuit Court
B ruce P. K itchell, J

Plaintiff and Respondent, J

VSm l Notice of
J ames E. Crossley, B ena P. / Appeal.

Crossley and Cornelia V. (
P eddie, I
Defendants and Appellants. )

To Church & Harrison, Esqs.,
Attorneys of the Plaintiff.

S irs :
Take N otice, that the defendants, Bena P. 

Crossley and Cornelia V. Peddie (judgment of 
non-suit having been entered at the trial in 
•favor of James E. Crossley) appeal to the 
Court of Errors and Appeals from the whole 
of the judgment entered in this cause.

BAYMOND, MOUNTAIN,
VAN BLABCQM & MABSH, 

Attorneys and of Counsel for 
Defendants-Appellants.

Dated October 23, 1916.

Service of the within Notice is hereby ac­
knowledged this 24th day of October, 1916.

CHUBCH & HABBISON, 
Attorneys of Plaintiff.

Filed October 31, 1916.
J oseph McD onough,

Clerk.
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Grounds of Appeal.

Grounds of Appeal.
Filed.

New Jersey Court of Errors and Appeals
10

B ruce P. K itchell,
Plaintiff-Respondent,

vs.
J ames E. Crossley, Rena P. 

Crossley and Cornelia V. 
P eddie,

Defendants-Appellants.

20 The appellants state the following grounds 
of appeal:

1. The following questions asked of the plain­
tiff were admitted over the objection of the 
defendants, to which an exception was noted as 
a ground of appeal.

“ How are the fees of the architects governed, 
how are they based, on what percentage V r

(The point involved in this question was’ ar- 
30 gued with the court, and the objection over­

ruled, but the form of the particular question 
was held to be objectionable.)

The plaintiff was then asked the following 
questions involving the point upon which the 
ruling was made.

Q Is there an ordinary and usual rate of 
compensation for architectural services ? A 
There is.

Q What is the ordinary and usual rate? A 
Six per cent, on the total cost of the building

On Appeal 
from Essex 
County
Circuit Court.
Grounds of 
Appeal.

40
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or plans, specifications, and supervision with 
the necessary working details.

Q Did you figure in this particular case what 
that six per cent, amounted to? A Yes, sir.

Q In reaching your figures you used the 
lowest bids which you received ? A We did.

Q At that rate what were you entitled to 
receive for the work which you had done? A 
$3,239.61.

2. The Court admitted in evidence upon the 
re-direct examination of the plaintiff estimates 
received by him from bidders for the work, 
marked Exhibit P. 11 over the objection of the 
defendants, to which an exception was noted as 
a ground of appeal.

3. The Court refused to strike out the tes­
timony of the plaintiff referred to under the 
first ground of appeal to which ruling an ex­
ception was noted as a ground of appeal.

4. The Court refused a motion for a non­
suit and the direction of a verdict for the de­
fendants upon the following grounds:

First, that the written contract was that 
the plaintiff agreed to draw the plans for 
$750.00 and he has been paid for that.”

“ Second, that the action was wrongfully 
brought because it was not on the written con­
tract but on a quantum meruit.”

“ Third, that no legal damages have been 
proved; I mean by legal damages that he has 
not proved the proportion of value of the work 
done. ’ ’

To which ruling an exception was noted as 
a ground of appeal.

10

20

30

40
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5. Because the Court refused to charge the 
jury as requested in the first request to charge 
as follows:

“ 1. When under a valid contract to per­
form a specified work for a specified price, 
the plaintiff has done part and has been pre- 

10 vented from performing completely through the 
fault of the defendant, the legal measure of the 
plaintiff’s damages is generally for the work 
done such a proportion of the entire price as 
the fair cost of that work bears to the fair 
cost of the whole work.”
' Adding to the request to charge the follow­
ing:

‘ ‘ That, gentlemen, is the law provided you 
find the contract of October 27th governs.”

20 To which an exception was noted as a ground 
of appeal.

6. Because the Court refused to charge the 
jury as requested in the third request to charge 
as follows:

“ 3. If the jury find that the plaintiff was 
prevented from performing completely through 
the fault of the defendant, he may recover for 
the work done such a proportion of the entire 

30 price as the fair eost of that work bears to 
the fair cost of the whole work.”

The Court adding to the request to charge 
the following:

“ That is true if the contract of October 27th 
applies. ’ -

7. Because the court refused to charge the 
jury as requested in the fourth request to charge 
as follows:

40
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The judge prefacing his reference to the 
fourth request as follows:

“ The fourth request to charge also applies in 
ease you find the agreement of October 27th 
is binding upon the parties.”

“ 4. If the jury find that the plaintiff was 
prevented from performing completely through, 
the fault of the defendant, he may recover for 
the work done such a proportion of the entire 
price as the fair cost of that work bears to the 
fair cost of the whole work, but the plaintiff 
cannot recover more than the contract price 
for the work already done.”

8. The Court charged the jury as follows:
“ Now, gentlemen, on the other view of the

case, if you should find that the agreement 
of October 27th was not in settlement of all 
the work that had been done prior to that time, 
that it was obtained by fraud—but I understand 
that there is no proof of the contract having 
been obtained by any fraud on the part of 
either party, both parties appear to have been 
acting in good faith—then the architect, Mr. 
Kitchell, would be entitled to recover for his 
services, whatever they were worth up to that 
time less the $750 which he received at that g0 
time. ’ ’

Exception was noted to this part of the judge’s 
charge as a ground of appeal.

9. The Court charged the jury as follows:
“ Now, gentlemen, this is a case entirely to

be governed by the evidence of which you are 
to be the sole judges. Take the case. If you 
find that the contract of October 27th governs 
then the rule of law which I have laid down 
fixing the price the architect should receive for 40
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his services should govern your determination 
and your verdict should he accordingly. If, on 
the contrary, you find that the contract of Octo­
ber 27th did not settle the matter then your ver­
dict should be for such services that the 
architect had rendered up to that time less 

10 the $750 which he had received on account.”
Exception was noted to this part of the judge’s 

charge as a ground of appeal.
BAYMOND, MOUNTAIN,

VAN BLABCOM & MABSH, 
Attorneys for and of Counsel 

with Appellants.

Service of the within Grounds of Appeal is 
hereby acknowledged as of time.

20 CHUBCH & HABBISON,
Attorneys of Plaintiff-Respondent.

30

*
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Summons and Complaint.

Summons.
Issued December 15, 1915.

S tate of New J ersey to J ames E. Cross- 
[seal] ley, Rena P. Crossley and Cornelia 

V. P eddie: Y ou are hereby summoned 
to answer the annexed complaint of Bruce P. 
Kitchell in an action at law in the Essex County 
Circuit Court, and take notice that unless you 
tile your answer to said complaint with the clerk 
of said court, at Newark, New Jersey, within 
twenty days after service upon you of this writ 
and the annexed complaint, the plaintiff may 
proceed in the suit and judgment may be entered 
against you.

W itness, William S. Gummere, Esq., Judge 
of said Circuit Court, at Newark, New Jersey, 20 
this fifteenth day of December, Nineteen Hun­
dred and Fifteen.

J o s e p h  McDo n o u g h ,
Clerk.

Church & H arrison,
Attorneys.

Complaint. 30

' Plaintiff, Bruce P. Kitchell, residing in the 
City of Newark, County of Essex and State of 
New Jersey, says that:

1. He is an architect regularly licensed to 
practice in the State of New Jersey.

2. That during the year 1914, at the special 
instance and request of defendants, plaintiff 
rendered services to defendants as architect
in forming and drawing plans and specifications, 40



s
Summons and Complaint.

and receiving bids for the erection of a certain 
office building to be erected by the defendants 
at the southwest corner of Market street and 
Halsey street in the City of Newark, which plans 
and specifications were accepted by said de­
fendants.

10 3. That the usual and reasonable architect’s
fees and commissions for said services amount 
to the sum of $3,239.61.

4. That plaintiff has received from said de­
fendants on account of said fees and commis­
sions, the sum of $750.00.
• 5. That plaintiff has demanded of said de­

fendants the balance of $2,489.61, remaining due 
to this plaintiff for said fees and commissions, 
and that said defendants have neglected and 

2o refused to pay said balance.
Plaintiff demands of the defendants, James 

E. Crossley, Rena P. Crossley and Cornelia V. 
Peddie, the sum of $2,489.61 together with in­
terest from January 1, 1915.

CHURCH & HARRISON,
M Attorneys of Plaintiff.

3 b Form S. H. 11.
S tate of New J ersey, 

E ssex County.

Daniel Demarest, Jr., Special Deputy Sheriff 
of the county aforesaid, being duly sworn, on 
his oath deposes and says that on the 18th day 
of December, A. D. 1915, he delivered personally 
to the said defendant James E. Crossley a true 
copy of the within summons and complaint, with 
a ten days’ notice endorsed thereon.

DANIEL DEMAREST, J r.
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Summons and Complaint.

Subscribed and sworn to this 
18th day of December, A. D.
1915.

George F. B rande nburgh, 
Notary Public of New Jersey.

10

Endorsed :

ESSEX COUNTY CIRCUIT COURT.

B ruce P. K itchell,

vs.

Plaintiff,
Action at 
Law.

J ames E. Crossley, Rena P. /  Summons and 20 
Crossley and Cornelia V. ( Complaint.
P eddie, \

To the Within Named Defendants.
Take N otice that if  the w ithin summons and 

complaint be served upon you personally and 
you intend to make defense, then you m ust file 
an affidavit of m erits within ten days of such 30 
service and must file an answer within twenty  
days of such service ; and that in default there­
of,“ judgment w ill be entered against you.

Defendants.

CHURCH & HARRISON, 
Attorneys.

Sheriff’s fees $4.82.
Filed December 22, 1915.

J o s e p h  McDo n o u g h ,
Clerk.
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Summons and Complaint.

I hereby appoint and depute Daniel Demarest, 
Jr., to serve the within writ.

Witness my hand and seal this 17th day of De­
cember, 1915.

Served the within summons and complaint 
with ten days’ notice endorsed thereon per­
sonally upon James E. Crossley December 18, 
1915, within named defendant at his usual place 
of abode, 97 North Arlington avenue, E. Orange.

Served the within summons and complaint De­
cember 18, 1915, upon Rena P. Crossley within 

2q named defendant by leaving a true copy there­
of with her husband at her usual place of abode, 
97 North Arlington avenue, East Orange, N. J.

Served the within summons and complaint De­
cember 18, 1915, upon Cornelia V. Peddie within 
named defendant by leaving a true copy thereof 
with James E. Crossley at his usual place of 
abode, 97 North Arlington avenue, E. Orange,

10 (Seal)

RALPH B. SCHMIDT, 
Sheriff.

H arvey W. K eough, 
Under Sheriff.

N. J.

30
RALPH B. SCHMIDT, 

Sheriff.
By D. D emarest, J r., 

Special Deputy.

40
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Answer.

Affidavit of Merits.
Filed December 24, 1915.

State of New J eksey, 'iLS S  *

County of E ssex. j

James E. Crossley, Rena P. Crossley and Cor- 
nelia V. Peddie, being severally sworn upon 
their respective oaths, say, that they are the 
defendants in the above stated cause, and that 
they believe that they each have a just and legal 
defense to said action on the merits of the case.

J. E. CROSSLEY,
RENA P. CROSSLEY,
C. VICTORIA PEDDIE.

Sworn and subscribed to be- 2o
fore me, at Newark, N. J., this 
23d day of December, 1915.

A deline H olloway,
(seal) Notary Public of New Jersey.

Answer.
Filed February 5, 1916.

The defendants, of the City of East Orange, 
County of Essex and State of New Jersey, say 
that:

1. They deny the truth of the matters con­
tained in the complaint.

2. That on the twenty-seventh day of Octo­
ber, nineteen hundred and fourteen, plaintiff 
agreed in writing to make the plans, specifica­
tions and supervise the work on a new four-story 
and basement building on the corner of Market

30

40
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Answer.

and Halsey streets, Newark, New Jersey, for 
the sum of fifteen hundred dollars ($1,500), 
seven hundred and fifty dollars ($750) on com­
pletion of plans, three hundred seventy-five dol­
lars ($375) when building was half erected, and 
the balance as the work progressed. Although 

10 plaintiff was paid the sum of seven hundred 
and fifty dollars ($750) he never delivered any 
plans and specifications whatsoever to defend­
ants, neither did he supervise the works on the 
proposed new building.

3. Defendant, James E. Crossley was acting 
as the agent of Rena P. Crossley and Cornelia
V. Peddie in whatever dealings there were with 
the plaintiff.

. 2q COUETEKCLAIM.

By way of counterclaim against the plaintiff, 
defendants say that:

1. On or about October 27th, 1914, defend­
ants paid to plaintiff seven hundred and fifty 
dollars ($750) for plans to be delivered for 
new four-story and basement building to be 
erected at the corner of Market and Halsey 
streets, in the City of Newark, New Jersey.

- That plaintiff never delivered said plans to 
defendants, and although requested to return 
said sum of $750 has refused and neglected 
so to do.

Defendants demand seven hundred and fifty 
dollars ($750) damages, with interest from 
October 27th, 1914.

RAYMOND, MOUNTAIN,
VAN BLARCOM & MARSH, 

Attorneys of Defendants.
40
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Reply.

We hereby consent to the filing of within 
answer as of time.

CHURCH & HARRISON, 
Attorneys of Plaintiff.

February 5, 1916.

Reply.
Filed March 7, 1916.

1. Plaintiff denies that he agreed in writ­
ing as alleged in paragraph 2 of the answer, 
to make the plans, specifications, and supervise 
the work on the new four-story and basement 
building on the corner of Market and Halsey 
streets, Newark, New Jersey, for the sum -of 
$1,500.00 or any other sum, but says that 
the plans and specifications referred to in 
paragraph 2 of the answer, were entirely fin­
ished and completed, when the agreement re­
ferred to was procured from this plaintiff. At 
that time plaintiff had received only $750.00 
of the amount then due him for commissions 
as set out in the complaint, but finally agreed, 
provided said defendants would build and erect 
the building in question, to accept in full for 
his services, the sum of $1,500.00. Said de­
fendants failed and neglected to build and erect 
said building, but erected another and different 
architect, and said memorandum in writing 
referred to in paragraph 2 of the answer is 
null and void and of no effect.

2. Said agreement or memorandum in writ­
ing referred to in paragraph 2 of the answer 
was procured through the fraud and misrep­
resentation of defendants.

10

20

30

40



14
Reply.

3. The agreement mentioned in paragraph 2 
of the complaint is a nude pact, without con­
sideration and void.

By way of answer to the counterclaim.
Plaintiff denies that he failed to deliver the 

plans mentioned in said counterclaim. Plain­
tiff avers that he did in fact deliver said plans 
to said defendants, which plans were accepted 
by them. Plaintiff denies that he is indebted 
to said defendants in the sum of. $750.00, or any 
other sum. Plaintiff denies that said defend­
ants, or any or either of them, have ever re­
quested of plaintiff the return of said sum of 
$750.00.

CHURCH & HARRISON, 
Attorneys of Plaintiff.

Consent is hereby given to the filing of the 
within reply as of time.

30

RAYMOND, MOUNTAIN, 
VAN BLARCOM & MARSH.

Filed March 7-10/42 A. M. 1916.
J oseph McD onough,

Clerk.

40



Judgment.
15

ESSEX COUNTY CIRCUIT COURT.

26779

Action at Law..
B ruce P. K itchelu" I After Verdict

Plaintiff, i  On Non-Suit.

vs.
Judgment Entered 
October 12th, A. D. 
1916.

J ames E. Crossley and RenaRena /  Costs.
P. Gr ossly  and Cornelia l DamageS) $2;757.26

Judgment After Verdict in the above entitled 
Action at Law was rendered on the Seventeenth 
day of October, A. D. Nineteen hundred and six­
teen in favor of the said plaintiff Bruce P. 
Kitchell and against the said defendants Rena
P. Crossley and Cornelia V. Peddie for the 
sum of Twenty-seven hundred fifty-seven dollars 
and twenty-six cents damage and also find in 
favor of the defendant James E. Crossley On a 30 
Non-Suit and against the plaintiff Bruce P. 
Kitchell for the sum of Sixty-nine dollars and 
thirty-six cents costs of suit.

V. P eddie, Costs, 69.36
Defendants.

Total, $2,826.62

Church and Harrison, Attorney of Plaintiff. 20
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Order Extending Time.

Order Extending Time.
Filed October 31, 1916.

ESSEX COUNTY -CIRCUIT COURT.

10 Bruce P. K itchell,
Plaintiff-Respondent,

vs.

J ames E. Crossley, Rena P. 
Crossley and Cornelia V. 
P eddie,

Defendants-Appellants.

On Appeal.
Order Extend­
ing Time to 
File Recog­
nizance of 
Bail on 
Appeal.

20 It appearing to the court that Rena P. Cross- 
ley and Cornelia V. Peddie, two of the defend- 
ants-appellants above named, have appealed to 
the Court of Errors and Appeals of this state 
from the whole of the judgment entered in this 
cause, and for good cause shown,

It is T hereupon, on this day of October,
1916, Ordered, that the said Rena P. Crossley 
and Cornelia V. Peddie have up to and including 

( j  the 6th day of November, 1916, within which 
to file the necessary recognizance of bail in order 
to stay execution.

Let this rule be entered.
Oct. 27, 1916.

WILLARD W. CUTLER,
L Circuit Court Judge.

-40
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Recognizance.

On motion of
RAYMOND, MOUNTAIN,

VAN BLARCOM & MARSH, 
Attorneys of Defendants-Appellants.

We hereby consent to the making of this order.
CHURCH & HARRISON, 

Attorneys of Plaintiff-Respondent.

Recognizance.
Piled October 31, 1916.

State of N ew J ersey, 1
> S S  f •County of E ssex.

Be it remembered, that on this twenty-eighth 
day of October, nineteen hundred and sixteen, 
personally appeared before me, Jacob L. New­
man, one of the Commissioners appointed by 
the Supreme Court to take recognizance of bail, 
Rena P. Crossley, Cornelia V. Peddie, Minnie 
A. Crossley, all of the City of East Orange, 
County of Essex and State of New Jersey, who 
jointly and severally acknowledge themselves to 
owe unto Bruce P. Kitchell the plaintiff above 
named, the sum of five thousand six hundred 
fifty-three dollars and twenty-four cents ($5,- 
653.24) (double the amount of the judgment ren­
dered in the above court in the above stated 
cause) to be made and levied of their several 
goods and chattels, lands and tenements, heredit­
aments and real estate, to the use of the said 
Bruce P. Kitchell, his executors, administrators 
and assigns, if failure be made in the following 
condition;

10

20
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Recognizance.

Whereas, Rena P. Crossley and • Cornelia V. 
Peddie, two of the defendants-appellants above 
named (judgment of non-suit having been en­
tered against James E. Crossley, the other de­
fendant at the trial), have given notice of ap­
peal, dated October 23d, 1916, and served upon 

10 Church and Harrison, attorneys of the above 
plaintiff-respondent, on the 24th day of Octo­
ber, 1916, whereby the said Rena P. Crossley 
and Cornelia V. Peddie have appealed to the 
Court of Errors and Appeals of the State of 
New Jersey, from the judgment entered in the 
above stated cause in the above stated court, as 
appears of record in said court.

Now, T herefore, the condition of this recog­
nizance is such that if the said Rena P. Crossley 

 ̂ and Cornelia V. Peddie in said appeal, shall 
prosecute the said appeal with effect and pay 
and satisfy (if the said judgment be affirmed) 
all the damages and costs adjudged in the former 
judgment and all costs and damages to be award­
ed for the delay of execution, then this recog­
nizance to be void, else to remain in full force 
and virtue.

Ix W itness W hereof, the said Rena P. Cross- 
ley, Cornelia V. Peddie, Minnie A. Crossley and 

30 Charlotte M. Crossley, have hereunto set their 
hands and seals the day and year first above 
written.

RENA P. CROSSLEY (l . s.)
CORNELIA VICTORIA PEDDIE (l . s.) 
MINNIE A. CROSSLEY (l . s.)
CHARLOTTE M. CROSSLEY (l. s.)

40



Recognizance,

Taken and acknowledged before 
me, at Newark, the day and year 
first above written.

J acob L. N ewman,
A Supreme Court Commissioner

of New Jersey.

St ""

Be it Remembered, that on this 28th day of 
October, in the year of our Lord, one thousand 
nine hundred and sixteen, before me, Jacob L. 
Newman, one of the Commissioners appointed 
by the Supreme Court to take recognizance of 
bail, personally appeared Rena P. Crossley, Cor­
nelia V. Peddie, Minnie A. Crossley and Char­
lotte M. Crossley, who I am satisfied are the 
persons named in the foregoing recognizance, 
and to whom I first made known the contents 
thereof and thereupon they severally acknowl­
edged that they signed, sealed and delivered 
the same as their voluntary act and deed, • for 
the uses and purposes therein expressed.

I approve the within Recognizance as to form 
and security.

October 28, 1916.
JACOB L. NEWMAN,

A Supreme Court Commissioner 
of New Jersey.

JACOB L. NEWMAN,
A Supreme Court Commissioner 

of New Jersey.

Filed October 31, 1916.
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Certificate of Clerk.

ESSEX COUNTY CLERK’S OFFICE.

S tate of N ew J ersey, 
County of E ssex.

I, J oseph McD onough, Clerk of the Circuit
1*0 ^ our^ and f°r the County of Essex in the 

State of New Jersey.
Do H ereby Certify,’ that the foregoing is a 

true and correct copy of the Notice of Appeal 
and entire transcript of all the Pleadings and 
Proceedings and the Judgment record in the 
case of Bruce P. Kitchell vs. James E. Crossley, 
et al., as the same is taken from and compared 
with the original papers and record in my office 
and as the same now remains on the files of 
said office.

20 Testimony W hereof, I  have hereunto set
my hand and affixed the official seal of said Court 
and County at Newark, N. J., this 10th day of 
November, A. D. 1916. •

J o s e p h  McDo n o u g h ,
Clerk.

'30
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Bruce P. Kitchell, direct.

ESSEX COUNTY CIRCUIT COURT. 

Monday, October 16, 1916.

B ruce P. K itchell, 

vs.
J ames E. Crossley, Rena P. 

Crossley and Cornelia V. 
P eddië.

Transcript of shorthand notes of testimony, 
and so forth, taken in the above stated cause, 
upon the trial thereof, at the Court House, New­
ark, N. J., before Hon. Willard W. Cutler, 
Judge, and a jury. ^

Church & Harrison, by Auguste Roche, Jr., 
for plaintiff.

Raymond, Mountain, Van Blarcom & Marsh, 
by Andrew Van Blarcom, for defendants.

Jury impanelled and sworn.
Mr. Roche opens for plaintiff.
Mr. Van Blarcom opens for defendants.

BRUCE P. KITCHELL, sworn in his own be- 30 
half.

Direct examination by Mr. Roche.
Q Mr. Kitchell, where do you reside? A 

Red Bank.
Q Is your business in Newark? A Yes, sir.
Q What is your business? A Architecture.
Q Where is your office ? A 207 Market 

street, Ordway building.
40
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Bruce P. Kitcliell, direct.

Q Are you duly licensed to practice architec­
ture under the laws of the State of New Jersey? 
A I am.

Q When did you. first receive your license? 
A My first license was given to me by virtue of 
the fact that I had been practicing. My second 

10 license was given to me some five or six years 
ago—more than that, ten years ago when I qual­
ified to practice.

Q Have you been actually engaged in the 
practice of architecture for ten years or more? 
A Yes, sir.

Q When did you have an interview with Mr. 
Crossley about the specifications and plans men­
tioned in this suit? A Around the 5th or 6th 
of August, 1914.

20 Q What was said at that first conference? 
A Mr. Crossley ordered me to make a set of 
plans for the building on the southwest corner 
of Market and Halsey streets to eventually to be 
made a twelve-story building so that they could 
be made into offices. The first building was to 
be a four-story building to be laid out so that 
eight or ten stories could be added any time he 
desired.

Q Did you know at that time who Mr. Cross- 
"30 l,ey represented beside himself? A Oh, yes.

Q You had had former dealings with him? 
A I had.

Q WJio else.was interested in that building? 
A His wife, Mrs. Crossley, and Miss Peddie; 
so was the Peddie estate.

Q The other defendants in this suit ? A 
Yes.

Q What did you do after that first interview 
with him? A I started to work preparing the 

4q plans and specifications and worked for some



Bruce P. Kitchell, direct.

two months up to the first of October, 10th of 
October, around that date; under consultation 
with Mr. Crossley at least two or three times a 
week the whole two months I  was working on 
them.

Q You say under consultation with Mr. 
Crossley. How often did you see him during 
that period ? A At least twice a week and 
sometimes every day in' the week.

Q What was his object in coming in to see 
you? A To watch the progress of the plans so 
they were developed the way he wanted them.

Q Are these the original drawings that you 
made? A Some of them are the original draw­
ings. These tracings are the original drawings 
from which the blueprints were made to after­
wards obtain estimates. The sketches are dif­
ferent types of fronts and different schemes for 
the front and different openings, and so forth.

Q Are these the specifications that were pre­
pared to accompany the plans? A Yes, sir, 
they were used by the several contractors to take 
off their quantities and make their estimates. 
Those are the blueprints that the several con­
tractors used in making up their figures.

Mr. Roche. I offer the plans, blueprints 
and specifications.

• Q These are all duplicate sets? A They 
are.

Q These are the originals? A Those are 
the original tracings and sketch drawings and 
the blueprints are the drawings which were used 
to obtain the figures.

The Court. The tracings will be marked 
Ex. P-1 and the specifications will be marked 
Ex. P-2.



Bruce P. Kitchell, direct.

Mr. Roche. And the copy of the original 
drawing made for the various men to esti­
mate on thé job.

Marked Ex. P-3.
Q About when did you finish these plans and 

specifications? A Around the week of the 3rd 
or 10th of October, somewheres in that week.

Q 1914? A 1914.
Q Did you give to Mr. Crossley a complete 

set ? A Mr. Crossley came in and an argument 
ensued about the payment. He let me go that 
far on the presumption that I would be paid 
six per cent., and he made a remark one after­
noon in a conversation that he would pay me a 
thousand dollars and the job stopped then and 
there until Mr. Crossley came to some sort of an 
understanding with me. I wrote him several let­
ters and sent him à bill for services rendered. 
Finally Mr. Crossley came in and saw me. Then 
he agreed to go ahead with it. Then the plans 
and specifications were handed to Mr. Crossley 
by my draftsman in my presence.

Q And he went off with those plans? A He 
went off with those plans and with the under­
standing that estimates would be submitted and 
handed to me on the 3d of December, which was 
done, and Mr. Crossley ’phoned me a couple of 
times and wrote me a letter that he had been 
sick and hadn’t been able to come to my office; 
lie would come in a few days but he never came.

Q I show you a letter on your letterhead, 
dated October 17, 1914, and a bill dated October 
13, 1914, for $2,520 on your letterhead. Did you 
mail those letters to Mr. Crossley under those 
dates? A 1 did.

Mr. Roche. I offer these letters in evi­
dence.
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Bruce P. KitcheU, direct.

Mr. Vcm Blarcom. I don’t think they are 
material. They are letters written by the 
plaintiff sending the defendant a bill. J 
don’t see how they can be evidence

The Court. I will overrule them on the 
objection.

Mr. Roche. Letters of October 20, 19X4, 10
October 22, 1914, written by Mr. Kitchell to 
Mr. Crossley and letter of December 3, 1914, 
written by Mr. Crossley to Mr. Kitchell.

Mr. Van Blarcom. I  don’t object to the 
one to Mr. Crossley but I think the other 
two written by the plaintiff, I  don’t think 
that they are material in this case.

The Court. I do not think they are com­
petent now. They may be on cross exami­
nation or afterward, but not now. 20

Q Did you receive on December 3d this let­
ter from Mr. Crossley? A I did.

Mr. Roche. I  offer this in evidence.
Marked Ex. P-4.
Ex. P-4 read to the jury.

Q You have testified that you rendered a bill 
in October, 1914, for how much? A $2520, as 
I remember it, based on an estimate of what the 
building would cost. 30

Q Then, you had a dispute with Mr. Cross- 
ley, is that right? A The dispute occurred be­
fore that bill was sent. That bill was sent to 
Mr. Crossley to try and bring the thing to a 
head. He had told me a few days previous to 
that he would only pay me a thousand dollars for 
my services which was entirely out of proportion 
for the work done and that bill was sent to him 
to bring that matter to a head. The estimates 
had net. been, received at that time. 40
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Bruce P. Kitchell, direct.

Q Did Mr. Crossley come in to see yon again? 
A He did, right after that.

Q What was the result of your interview with 
Mr. Crossley? A The first one wasn’t very sat­
isfactory and he went out and came hack the 
next day or the day afterwards. That day we

10 had come to an agreement whereby we would go 
ahead with the work if he would proceed im­
mediately and build the building at once, and 
that is when he ordered me to receive the 
estimates, send the plans and specifications out 
for figures and receive the estimates.

Q And those plans and specifications were 
handed to him at that time? A Yes, sir.

Q What was the nature of the agreement 
which you made settling these matters of dif­
ference with Mr. Crossley; was it in writing? A

20 -v\ es> sir>
Q Is this the agreement that was made signed 

by you and Mr. Crossley? A Yes, sir.
Q Is this the same agreement signed by both 

Mr. Kitchell and yourself, yourself and Mr. 
Crossley? A Yes, sir.

Mr. Roche. I offer it in evidence.
Admitted in evidence and marked Ex. P-5.
Ex. P-5 read to the jury.

£30 Q Did you proceed, did Mr. Crossley pro­
ceed with the erection of that building? A No, 
after that signature had been obtained, before 
that I had threatened to go to your office. He 
told me to get those figures and then went out 
and I never saw Mr. Crossley in my office after 
that. He called me up two or three times and 

, sent me that letter but Mr. Crossley never ap- 
, peared himself.

Q At that time that agreement was entered 
into were you authorized to receive bids? A I 
was ordered to.
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Bruce P . Kitchell, direct.

Q To receive bids? A Yes, sir.
Q Did yon go out and get bids for the erec­

tion of that building? A I did and sent Mr. 
Crossley a letter of the day they would be open, 
which his letter is in response to.

Q Are these the various bids which were sub­
mitted for the construction of that building? A 
Yes, sir, they are.

Q Have you figured the total amount of those 
bids? A Yes, sir, it was figured when they 
were opened in your office, the total was figured 
up at that time; never opened the bids until they 
were opened in your office.

Q By whom were they opened? A Mr. 
Whinery, your assistant.

Q What was the total amount of those bids? 
A Eighty-nine thousand and some hundred, 
$89,989.

Q Who are the contractors offering those 
bids? Just read them off. A David Henry 
Building Company, the New Jersey Cement Con­
struction Company, the American Concrete Steel 
Company, William G. Sharwell Construction Com­
pany, Essex Construction Company, William M. 
Waldron & Company, Incorporated, and A. C. 
Windsoi.

Mr. Roche. I offer these bids in evidence. 
Admitted in evidence and marked Ex. P-6.

Q How are the fees of the architects gov­
erned, how were they based, on what percentage?

Mr. Van Blarcom. The testimony is ob­
jected to because there is a written contract 
between the parties which is now in evidence, 
and the measure of damages is, therefore, 
governed by the case of Kehoe v. Ruther­
ford, Wilson v. Borden and other similar

10
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Bruce P. KitcJiell, direct

cases, and as Kehoe v. Rutherford holds that 
when the plaintiff has been prevented from 
completing his contract by the action of the 
owner the legal measure of damages is for 
the work done, such a proportion of the en­
tire price as the fair cost of the entire work 
bears to the fair cost of the whole work; and 
in respect to the work not done such profits 
as he would have realized by doing it, or as 
it is more simply expressed in Wilson v. 
Borden, if the plaintiff has completed one- 
quarter of the whole work contracted for he 
would have been entitled to one-quarter of 
the entire price.

Therefore the question of the measure of 
damages in this case is not the reasonable 
value of the plaintiff’s work but is controlled 
by the cases above mentioned.

Mr. Roche,. The contract was never car­
ried out. It was a contract made after the 
work was performed and cannot be set up 
now,f in bar of the reasonable value of the 
work that was performed.

The Court. I will allow you to take the 
testimony at this time, subject to your ob­
jection.

Counsel for defendants prays an excep­
tion to this ruling of the Court.

Exception noted as ground of appeal.
Q (Question read.)

Mr. Van Blarcom. I object to that ques­
tion.

The Court. Yes, that is objectionable.
Q How long have you practiced architecture ?

A About seventeen years, sixteen years.
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Q Are you acquainted with the rules and reg­
ulations governing the profession? A I am.

Q What are architects’ fees fixed by, what 
institution ?

Mr. Vcm Blarcom. I object to that. I 
don’t see how an institution can fix fees that 
can be binding on anybody unless they have 
knowledge of it.

Q Is there an ordinary or usual rate of com­
pensation for architectural services? A There is.

Q What is that ordinary and usual rate? A 
Six per cent, on the total cost of the building 
or plans, specifications, and supervision with the 
necessary working details.

Q Did you figure in this particular case what 
that six per cent, amounted to? A Yes, sir.

Q In reaching your figures you used the low­
est bids which you received? A We did.

Q At that rate what were you entitled to 
receive for the work which you had done? A 
$3,239.61.
By the Court.

Q That includes the superintending as well? 
A No, that is for the making of the drawings 
and specifications, three-fifths of the total com­
mission of six per cent.

. Q You have already received from Mr. Cross- 
ley a payment, have you not? A $750.

Q How much does that leave due you on 
your claim?

The Court. That is a computation for the 
jury.

Q Was anybody present at the time you had 
your interviews with Mr. Crossley besides your­
self? A Yes, sir, Mr. Smith, my draftsman,

TO
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was practically present at every interview I had 
with Mr. Crossley.

Mr. Roche. Without further evidence Mr. 
Van Blarcom admits that these two defend­
ants, Rena P. Crossley and Cornelia V. 
Peddie, are liable for any judgment which 

10 we may be able to obtain against them. I 
had them here this morning or one of them 
here this morning and was going to ask her 
to take the stand but Mr. Van Blarcom con­
sented to that admission.

Q Do you know if James E. Crossley, with 
whom you had your dealings in this matter, is 
an owner of the building and the ground where 
the building was to be erected? A I under­
stood he was interested in it.

20 Q Interested in what way? A A financial 
way; part ownership along with his wife and sis­
ter-in-law.

Q You understood that it belonged to his 
wife, Rena P. Crossley, and his sister-in-law, 
Cornelia V. Peddie, and himself? A I under­
stood he was interested in it, yes.

Mr. Roche. I think we may save time 
rather than make Mr. Crossley testify that 

30 is only an agent and has no interest in
the subject matter, we will consent to a non­
suit as to James E. Crossley, who is one of 
the three defendants in this case, it being 
stipulated that Miss Peddie and Rena P. 
Crossley are the responsible parties.

Mr. Van Blarcom. There is no objection. 
They are the responsible parties and Mr. 
Crossley has only been their agent. I  do 
not object to the non-suit.

40
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Cross examination by Mr. Van Blarcom.

Q Mr. Kitchell, yon first consulted with Mr. 
Crossley about altering this building instead of 
building a new building, didn’t you? A That 
was months before this new proposition came up, 
months before and under a different agreement 
altogether.

Q How many months before? A I suppose 
about four or five; some time early in the spring 
we started with that. That was just to put a 
new front on the old building for which I was to 
receive $700.

Q Didn’t you discuss with him at that time 
whether he would alter or build a new building?

Mr. Roche. I object. This matter is not 
cross examination. We have said nothing 
whatever in our direct examination about 
alterations. The only thing Mr. Kitchell 
has testified to is he prepared plans and 
specifications for a new building and I think 
this question should embody only that.

The Court. You may find out what that 
conversation was, what they were talking 
about.

Q Didn’t you say previous to the time you 
drew these plans for a new building, didn’t you 
discuss with Mr. Crossley it would be advisable 
to build a new building or rebuild the ,old one? 
A I advised him to build a new one but he 
would not do it because it cost too much money.

Q Didn’t you agree to make alterations as 
well as build a new building? A No, sir.

Q Look at this letter of July 8, 1914. See 
if that will refresh your recollection? A I 
didn’t send this letter in the form it is in now.
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Q Yon mean to say the alteration was mad« 
after you sent it? A Yes, sir.

Q Have you got a copy of that ? A I think 
I have; not here. That has been changed since 
I  sent it.

Q Where is the copy of this? A I presume 
^  is in mJ office, -in my files. It has no connec­
tion with this new building and that originally 
said, ‘ ‘ alterations to an old building. ”

Q It may have been in there when it was first 
written but didn’t you have an argument with 
Mr. Crossley about it when this matter was 
signed in July, 1914, and were not the words, 
“ old building or alterations,” whatever was in 
there, scratched out? A No, sir.

Q You didn’t agree to prepare not only al- 
.2-0 terations but if that scheme was not satisfactory 

to prepare new plans for $700? A No, sir, I 
did not.

Q You did prepare a plan for an alteration? 
A Yes, sir, and got figures on it.

Q And that was not satisfactory? A No, 
sir.

Q When was the plans for the alterations pre­
pared and submitted? A I can tell you when 
the plans were finished; July 15, 1914.

30 Q Will you see if you can find the copy of 
this letter of July 8, 1914, and bring it here to­
morrow? A A copy of the one you showed me?

Q Yes. A Yes, sir, there is no new build­
ing in it.

Q Then you discussed the question of new 
plans after you found the alteration was too 
much? A At which time?

Q After the alteration was too much, the cost 
of that being too much you then discussed with 

40 Crossley about new plans, you say? A Yes,
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we took up the question of new plans at that 
time.

Q Didn’t you come to any agreement as to 
the cost at that time? A I presume I was to 
he paid six per cent.

Q Why did you presume that? A Because 
Mr. Crossley and I had already had trouble over 
prices. That is how he come to get that agree­
ment for $700.

Q After one controversy over prices do you 
want us to understand you went ahead with more 
extensive work without having a price? A I 
did. That $700 was based on. a $14,000 altera-' 
tion to his original building which was based on 
a ratio of five per cent, on his expected cost.

Q Didn’t the alteration come to $55,000, as a 
matter of fact? A No, sir.

Q What was it? A Something like forty- 
four after Mr. Crossley practically built a new 
building. With his alteration I would have been 
stuck on that proposition.

Q When you came to your alteration how 
did you arrive at that figure of $700, rather, 
when you were altering? A The alteration bid 
was based on a five per cent, of an expected cost 
of $14,000. The original agreement, as I  remem­
ber it for the alteration, was for $750 and Mr. i 
Crossley took that home to show to his wife and 
"sister-in-law and came back and informed me he 
would pay $700 and that agreement was drawn 
up for $700, which was only five per cent, of the 
expected cost of the building which set on the 
southwest corner of Market and Halsey streets 
and didn’t cover any new work.

Q You went ahead and made a more expen­
sive alteration? A He ordered more things 
put in it. First, he was only going to tear out
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the front and he tore out the front and side, 
according to the figures—

Q When did you start on these plans of the 
new building? A Somewhere around the 8th 
or 10th of August.

Q 1914? A 1914.
10 Q When were they finished? A Around the 

middle of the first week in October, somewheres 
between the 3d and 10th.

Q You finished the plans then? A Yes, sir.
Q Weren’t they finished before that? A No, 

sir.
Q Are they dated at all? A Yes, sir.
Q What do the dates indicate, the time they 

were finished? A Yes, sir.
Q Just show the date. A Right there 

10-3-14.
<)  A

Q How about the other ones, Exhibit 1? A 
Just the same. Those blueprints were made 
from the tracings. These pencil tracings are dif­
ferent schemes that Mr. Crossley had in mind, 
the division of windows, and so forth. Those 
blueprints are copied from these drawings here.

Q What do the drawings show, how they 
made their bids? A Those blueprints, right 
from those specifications.

30 Q They used Exhibit P-2? A They used 
them whatever number they are.

Q They are Exhibit P-2. Did you have a 
standard specification or did you get an origi­
nal specification? A I got up original speci­
fications for that particular drawing, had to make 
three or four drawings of them before getting 
the final one completed.

Q After you got them all done what happened 
then between you and Mr. Crossley? A When 
we were ready to go out Mr. Crossley informed

40 me he would pay me $1,000 for work I had done
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Q What was the conversation? A It was 
something to the effect that I wonld not make 
very much money if I did it for the same price 
that I made the alteration for, to which I agreed, 
and the next day when he came in we tried to 
settle the matter and Mr. Crossley wonld not 
settle it and the result of it was that $2,500 bill 
to try to bring Mr. Crossley to some kind of an 
agreement.

Q When did you first have a dispute with him 
about the price, about what you were going to 
get? A Why, he informed me a thousand dol­
lars was not very much and that is what he 
would pay me and the plans were all finished.

Q When was that? A Somewheres between 
the 3d and 5th of October, 1914.

Q That conversation took place in your office? 
A Yes, sir.

Q Had you sent for him to come in? A No, 
sir.

Q He came in? A He came in the same as 
he had been coming in every day for two months.

Q To see about the plans? A To consult 
about what was in the plans and specifications.

Q And then you had a conversation about 
what you were to get? A After he made that 
remark I had quite a conversation with him.
. Q And he went out? A He went out about 

as hot as I was.
Q Little feeling on both sides? A Consid­

erable feeling on my part.
Q And he came back again? A Why, I  sent 

him several letters and sent him that bill.
Q You didn’t have any basis to put that bill 

on that time? A Yes, I did. My work was 
completed and I was entitled to a payment if I 
desired.
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Q How did you know how much to send him 
a bill for? A I had to approximate to figure 
on an approximate cost of $100,000 which he ex­
pected to expend.

Q Did you think that that would cover the 
plans and specifications? A I  wasn’t thinking 

10 anything about it. I knew he expected to spend 
about $100,000.

Q You didn’t make your bill out on that 
basis? A I don’t think I did make my bill out 
on the exact ratio of the percentage. I didn’t 
think I had to.

Q Anyhow, you sent him a bill for the entire 
work up to that time? A I certainly did when 
he told me he was going to pay me a thousand 
dollars.

23 Q That was to bring the matter to a head? 
A Yes.

Q Then he came in on the 27th and signed 
this bill? A After a couple of hours wrangling 
I thought it might be better for me to go ahead 
and take the best I could get.

Q You signed the agreement? A Yes, sir.
Q Received at that time $750? A Yes, sir.
Q That was, I believe, on October 27th, that 

is the date? A The date that agreement was 
30 signed is the date he gave me a check for $750.

Q What happened next ? A I sent the plans 
out for figures and a notification that the bids 
should be in our office on the 3d of December. I 
notified Mr. Crossley to the effect that if he was 
receiving any bids from the plans he had in his 
possession to bring them along so that he could 
compare them. He called me up and told me he 
was indisposed or sick or something to that effect 
and he also wrote me a letter, said he couldn’t 

4 0 get in on that day but he would be in in a
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couple of days, as soon as his health would per­
mit, hut he never came.
By the Court.

Q Were you intending to use the same plans 
that you have offered here today? A Yes, sir, 
the plans are the plans from which the building 10 
would have been built.

Q And the plans and specifications which you 
intended to use, those that you referred to in 
your contract for $1,500? A Part of them were. 
There would have been built plans before the 
building could have been finished, the details, 
and so forth which would have been the means 
of—
By Mr. Van Blarcom.

Q You don’t build the plans? A Yes, sir, 
the plans and working drawings were built, also, 
to build the building. Everything I agreed to do 
in that agreement are here ready to proceed with.

Q What did you mean, you would have to do 
something more in order to get it in shape? A 
There would have to be other drawings which the 
millmen might make themselves or the architect 
might make under certain conditions.

Q You had to make detail drawings? A  ̂
After the work was ready there would have to 
he detail drawings which are not in that agree­
ment.

Q What makes you say that? A “ I will 
make the plans, specifications and supervise the 
work on the new four-story basement building on 
the corner of Halsey and Market streets for the 
sum of $1,500.” It doesn’t say anything about 
details which the contractors would have had to 
make or whatever I had to make at further com­
pensation. 40
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Q Yon agreed to—  A I agreed to see that 
the building was built and I would have carried 
out my agreement absolutely. Somebody would 
have had to lose some money. It might have 
been me and it might not.

Q Why did you agree to take less for your 
work than was coming to you? A Because of 
the position I was in.

Q You thought you had a legal claim against 
Mr. Crossley for $2,500? A I should have walked 
out the room. I would not take Mr. Harrison’s 
advice which I should have taken and never had 
anything to do with Mr. Crossley, hoping to es­
cape a lawsuit.

Q Did you ever go to Mr. Crossley and see 
him at his office after you got your bids ? A He 
didn’t have any office.

20 Q Do you know where he lived? A I knew 
where he lived.

Q Did you ever write him any letters after 
that? A Yes, sir, that letter he sent to me 
was an answer to a letter I  had sent to him tell­
ing him when the bids would be ready for open­
ing.

Q Did you ever write and tell him the bids 
were all in? A Yes, he was telephoned that the 

f bids were in.
Q When did you telephone to Mm? A At 

his house. That letter was written after he re­
ceived the telephone call on December 3d.

Q You never opened these bids? A Not un­
til they were opened in Mr. Harrison’s office.
By the Court.

Q When? A When the case was started.
Q That bill of $1,500 meant that you were to 

furnish the plans and build that building for 
To that sum? A The contracts were already made.
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Q Were they sufficient to build that building1?
A Yes, sir.

Q Then what do you mean by details that you 
had to be paid for extra? A If it was supple­
mented by any details it would be a case of out­
lining of special work. All that has to be made 
by the mill people. If the architect is paid 10 
enough he makes them. If he is not paid he lets 
the millmen make them.

Q Under your plans could any one proceed 
with the work of building? A Absolutely. 
Everything is detail right there and specified but 
not full sized details.
By Mr. Van Blarcom.

Q Not full sized details. What do you mean 
by that? A These drawings are all made to a 
scale of a quarter of an inch to a foot. Some 20 
parts of your work you make full size, some­
times you make quarter size.

Q Do I understand before a contractor can 
use building plans he would have to have other 
drawings? A Not before he could use them. 
They would facilitate his work.

Q Is that the custom to have them? A That 
all depends on the condition.

Q Would it have been necessary in this case?
A Not for the kind of building that Mr. Cross- 
ley wanted.

Q Why did you mention it? A The differ­
ence in ratio. I would not have given for $1,500 
what I would give for $6,000.

Q You were going to give him a cheap job?
A No, I wasn’t going to give him a cheap job, 
maybe considerably better than he has got. I had 
made up my mind what to give him before I 
made this agreement. My work was finished 
on a presumption that I was to be paid a regu- 40
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lar commission. I went ahead with, it the best 
I  could without the lawsuit.

Q You wanted to make the regular— A 
No, he got drawings that he would have gotten 
on that basis but it would not have affected his 
building. It would have been more difficult to 

10 erect.
Q How long would it have taken to build 

that building? A About five or six months.
Q And it took you how long to draw the 

plans? A About two full months. The major 
portion of the work is done when your plans 
are made.
By Mr. Roche.

Q Have you got a record of the work you 
did in connection with the preparation of the 

20 plans and specifications? A Yes, sir.
Q Where is that record? A On that ruled 

sheet there, on those two sheets.
Q What do these sheets show? A Those 

sheets are out of a form, a book that I keep 
which is a record of a job from the minute you 
go to see a prospect, client, until you get your 
final check, which shows I went to work on the 
8th, that is August 11th.

Mr. Van Blarcom. I Object unless the wit­
ness made this memorandum.

Q Did you make it? A Yes, sir.
Mr. Van Blarcom. All right.

Q Go ahead. A It says I went to work on 
the 11th of August and finished approximately 
on the 10th of October and it gives the number 
of hours in which my office was employed on this 
particular job.

Q How many? A And the amount of 
40 money that has been paid to me on it.
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Q Did yon work every day during that period 
on this job? A I can’t say that I  did. Some­
times I worked for a week, fifty-six hours, and 
another one forty, forty-four. It appears I 
worked on it and the actual number of hours 
noted on it,

Q How many hours’ time is shown on that 
slip? A 328 hours of my own time.

Q Have you a record of the disbursements 
which you incurred in connection with this 
work? A Why, I have some of them, not all 
of them.

Q Do you know how much you have spent 
in connection with this work? A My disburse­
ments, time and everything figured up it would 
run to all told about $1,788. That is on a basis 
of six per cent, commission.

Q I ask you if you can give me a statement 
of what you have actualy spent? A Outlay for 
materials other than time amount to $133, $134.

Q What was that for? . A For writing the 
specifications and the necessary paper, cloth 
to make the drawings. That does not include 
any wages to my draftsman or to myself.

Q You figured your draftsman and your own 
time or does your time not figure in the $1,600? 
A Not myself and draftsman. My time' is in 
at $3 an hour and my draftsman at $1.50 an 
hour.

Q What is a fair charge per hour for an 
architect’s services? A I don’t know that 
there is any way of settling it.

Mr. Roche. I served on Mr. Van Blarcom 
to produce a letter of November 30th. He 
has not been able to find that letter and I 
ask that this copy be received in evidence.

Admitted in evidence and marked Ex­
hibit P. 8.
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Q You received that letter? A Yes, sir, I 
did and received a telephone call that the time 
was satisfactory.

Q You mailed the letter? A I did and Mr. 
Crossley answered it by telephone.

Q Did you receive a reply to this letter of 
10 November 30th? A Received by mail?

Q Any reply? A I received a reply over 
the telephone.

Q From Mr, Crossley? A Yes.
Q Did he say he would be in to receive those 

bids? A He did.
Q Did he come in? A No.
Q Did he ever give any account? A Not to 

my knowledge.

20 By Mr. Van Blarcom.

Q You don’t mean to say you had the bids 
on November 30th, did you? A It doesn’t say 
1 had bids on November 30th.

Q Do I understand you had the bids on 
November 30th? A It says “ There will be 
received by me at ten o’clock, A. M., on Decem­
ber 3d,” but doesn’t say I had them. I didn’t 
have them.

30 Q So that the bids at the time you sent that 
had not actually come in? A No, they came 
in on the 3rd and 4th of December.

Q Have you got here all the paper that you 
used, and so forth, in making these plans? A 
No.

Q How much more did you have; twice as 
much? A I would make a sketch. If  it is 
right you would use it and if it wasn’t you would 
throw it away. Those are the sketches that I 

40 used to bring the work to a finished state.
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Q Is that what cost you $133? A No, sir.
If you will give me that I will tell you what it 
cost me.

Q I see it says, “ Expense, $30.60?” A The 
paper, cloth, tracing paper and all the paper 
materials used on the job with the finished trac­
ing cloth amounted to $30.60. The other item 10 
that pushes that up is for the typist. That rep­
resented the original draft of the specification.
First made two copies and then made the filial 
addition of it.

Q She got $100 for that altogether? A She 
got $102 for it.

Q Did she work in your office? A No, sir, 
public typist. Twenty cents a page and ten 
cents for carbon copy.

JOHN H. ELY, sworn in behalf of plaintiff.
Direct examination by Mr. Roche.

Q Mr. Ely, where do you live? A Newark.
Q Your place of business is in Newark? A 

In the Firemen’s building.
Q You are an architect? A Yes, sir.
Q For how many years have you been prac­

ticing architecture? A About thirty.
Q Are you connected with the City of New- ' 30 

ark? A Yes.
Q Mr. Ely, how are architects’ fees and 

commissions usually fixed? A We have a rule, 
general rule of six per cent.

Q Six per cent, of the cost of erecting a 
building? A Six per cent, of the cost of erect­
ing a building.

Q How is that usually due and payable? Is 
that all due as soon as the plans and specifica­
tions are made by the architect? A No. 40
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Q How much is due as soon as the plans 
and specifications are made by the architect? 
A Three-fifths.

Q The balance is due when? A As the 
work progresses.

Q Have you printed rules and regulations 
10 under which architects proceed? A Yes, sir. 

Q I  show you a printed copy of the Ameri­
can Institute of Architects, signed by Glenn 
Brown, secertary, and ask you if that is a cor­
rect and true copy? A Yes, sir,

Q Which section relates to the fees of arch­
itects? A The first section.

Mr. Roche. I offer this copy of the rules 
in evidence.

Mr. Van Blarcom. I don’t think they are 
2q material. I object to that as being incom­

petent to prove a reasonable value of the 
services , he has testified to.

The Court. I do not think it is compe­
tent.

Q Mr. Ely, in making this estimate of six 
per cent, of the cost do you figure on the low­
est bids or the highest of those received ? A 
The lowest bids.

Q On the lowest bids received for the con- 
30 struct ion of the building? A Yes, sir.

Cross examination by Mr. Van Blarcom.
Q Qf course, there are cases where archi­

tects make agreements for less than six per 
cent? A Yes, there are prices by special ar­
rangement.
By the Court.

Q What do you mean by supervision? A 
Why, supervision is the supervising the work 

40 after the builders begin operations.
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Q Have someone there all the time ? ' A 
Until the completion—-not necessarily. Yon 
might not have to be there more than once a 
week, you might have to be there every day.

Q If you are there only once a week don’t 
you make it five per cent, and six per cent, if 
you have a man there all the time? A No, 
sir, it makes no difference. Sometimes We get 
as much as ten per cent.

HOWARD E. SMITH, sworn in behalf of plain­
tiff.

Direct examination by Mr. Roche.
Q Mr. Smith, what is your business? A I 

am a draftsman. w
Q And are you connected with Mr. Bruce

P. Kitchell? A I am.
Q Were you working for him in 1914 at the 

time Mr. Crossley had some negotiations with 
him? A I was.

Q Did you work on the plans and specifica­
tions that were prepared and given to Mr. 
Crossley? A I did.

Q Are those the plans? A These are the 
plans and some paper sketches that were made.

Q And those are the specifications, Exhibit
P. 2? A These are.

Q Do you recall for how long a time your 
office was engaged in the work of those plans 
and specifications? A A littlé over two months 
as I can remember.

Q Were you present at any of the interviews 
with Mr. Crossley? A I was.

Q How often did Mr. Crossley come into the 
office? A On the average of about every other 
day.
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Q Were yon there when the dispute arose 
after the plans and specifications had been fin­
ished as to payment for them? A I was.

Q What happened as nearly as you can re­
member? A The way it first came about was 
Mr. Crossley had come in to go over the final 

10 arrangements before the tracings were blue 
printed and during the course of the conver­
sation he spoke, at the present rate that you 
won’t make very much on this, and after he had 
gone out it occurred to me that there was some­
thing wrong, and I spoke to Mr. Kitchell about 
it. Mr. Kitchell said, “ No, I don’t think there 
is anything in that.”

Q That .didn’t happen when Mr. Crossley 
was present? A No.

20 Q What happened when Mr. Crossley was 
there? When did he come back to the office? 
A Then he came in the next day and when he 
came in the next day Mr. Kitchell spoke to him 
about the agreement and then he said he would 
pay a thousand dollars and then there was a 
dispute.

Q What did Mr. Kitchell say to that? A 
He would not agree to it at all.

Q How long was it before Mr. Crossley came 
30 back to the office after that interview? A I 

can’t say exactly how long it was.
Q Were you present when this so-called 

agreement was made? A I was.
Q What was said at the time of the making 

of that agreement, what happened before the 
agreement was made ? A There was a very 
heated argument over the price tiiat should be 
paid. Mr. Kitchell insisted that he had fully 
expected he was to receive his full six per cent. 

4 0 for the work and Mr. Crossley refused to pay
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any more than a thousand dollars, so they finally 
made an agreement.

Q What happened before the signing of that 
agreement? A There was a very heated dis­
cussion; in fact, it came almost to a fight. Mr. 
Kitchell asked me for the drawings, the com­
plete drawings and specifications of the build­
ing, and I got them from our files and handed 
them to Mr. Kitchell and he left and finally Mr. 
Crossley stood there for two or three minutes. 
Afterwards he ran out after Mr. Kitchell and 
then I didn’t hear any more of it for about fif­
teen or twenty minutes and they came back 
together and that is when the agreement was 
made.

Q Now, did you hear Mr. Crossley authorize 
Mr. Kitchell to do all this for the construction of 
that building? A I did.

Q I show you a yellow paper with some 
names of contractors, and so forth on it. Do 
you recognize that paper? A I do.

Q Was it made at that time, at the time of 
the signing of the agreement? A It was made 
at the time of the signing of the agreement, 
the same date that the agreement was made.

Q Who made it? A Mr. Kitchell made it 
and submitted it to Mr. Crossley.

Q Did Mr. Crossley ask him as to the names 
to*be written down? A Mr. Crossley suggested 
some of the; names and Mr. Kitchell suggested 
some for Mr. Crossley’s approval.

Q What is that list of names? A It is a list 
of the contractors who were to estimate on the 
job.

Mr. Roche. I  offer this paper in evidence.
Mr. Van Blarcom. I don’t see the mate­

riality of it.

10

20

30

40
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The Court. I  sustain the objection.
Q Did Mr. Kitchell receive a complete set of 

these plans and specifications? A He did.
Q Did you see him take them? A I handed 

them to him.
10 Q Who told you to give them? A Mr. Kitch­

ell requested that I  get a complete set of plans 
and specifications together and get them to Mr. 
Crossley.

Q And then what happened, did Mr. Cross- 
ley take them with him? A Mr. Crossley took 
them with him.

Q Have you seen that set since? A I have 
not.

Cross examination by Mr. Van Blarcom.
20 Q Was the set of plans that he took blue­

prints? A They were blueprints and the origi­
nal drawings.

Q How many blueprint copies were there ? A 
He took one copy of each tracing.

Q I mean in the office, how many did you 
have? A I can’t say exactly hbw many we had 
printed at the time but X know there were a num­
ber of sets printed.

Q You worked for Mr. Kitchell how long?
3 3 A Between four or five years, I guess.

Q You still work for him? A I  do.
Q You are a draftsman there? A Yes.
Q Do you remember the date that Mr. Cross- 

ley came in and said something to the effect, 
“ You won’t make much out of it at this rate.’’ 
A No, but I  know about when it was, not the 
exact date but I know in what connection it 
came.

Q Tell us about that? A It came two or 
three days before this agreement was signed.40
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Q What was that as near as yon can recol­
lect on that particular point f A Why, Mr. 
Kitchell, after I had spoken to him and said 
that I thought that Mr. Crossley didn’t intend—

Q No, not what was said between you and 
Mr. Kitchell but what was said by Mr. Cross- 
ley or Mr. Kitchell when they were all there 10 
together1? A Mr. Kitchell absolutely refused 
to take anything less than his six per cent.

Q I mean before that, when Mr. Crossley 
came in and said, “ You won’t make much out 
of it at this rate.” What was that conversa­
tion? A They were discussing a glass propo­
sition that Mr. Crossley wanted included in the 
specifications.

Q Tell us the conversation. A During the 
conversation Mr. Crossley asked the price of 
different things and finally he said things were “ 
going to cost some money. Then he spoke, “ You 
won’t make very much on this proposition, the 
same as you did the other one.”

Q Didn’t he then say, “ You agreed to do 
this whole business for $700” ? A No, he did 
not.

Q You think about three^ days after that 
they came together and signed this written 
agreement? A Yes. 20

Q Were you in the same room as they were1 
when the telephoning went on? A At part of 
the time and part of the time I was in the ad­
joining room which opens directly into the 
room.

40.
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CHARLES A. WINSTON, sworn in behalf of 
plaintiff.

Direct examination by Mr. Roche.
Q Mr. Winston, yon are town engineer of 

West Orange? A Yes, sir.
10 Q Yon are acquainted with Mr. Kitchell and 

Mr. Crossley? A Yes, sir.
Q How were you employed in 1914? A As 

a civil engineer.
Q At that time did you meet and see Mr. 

Crossley frequently? A Very often, yes, sir.
Q Did you know anything of the prepara­

tion of these plans and specifications now under 
discussion? A Yes, sir.

Q Were you present at any of the inter- 
20 views between Mr. Kitchell and Mr. Crossley? 

A Yes, sir.
Q Did you hear any of the discussions? A 

I was only present at the first interview where 
they made some sort of an arrangement to go 
ahead with the work. I was only familiar with 
the finished end of it.

Q Are you familiar with the plans and speci­
fications of this job? A I am.

Q Did you ever see those plans and specifi­
cations in Mr. Crossley’s possession? A I 
have.

Q When was that? A Shortly after he 
took them away; at the time that has been tes­
tified here.

Q Did you see him take them away? A 
No, I didn’t see him take them away.

Q Where did you see them, in what office, 
do you remember, or what place? A No, I 
can t recall. I  met Mr. Crossley at various 

40 times in connection with other business that
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he and I had together and I recall seeing the 
plans and specifications in his possession.

Q Did you have occasion to discuss those 
plans with him at any time? A Why, yes, in 
a general way.

Q You are sure that they are the plans re­
ferred to in this suit? A I am.

Q Were you compiling estimates for con­
tractors at that time? A For this particular 
job, do you mean?

Q Yes. A I was.
Q You were actually working on that job?

A I was.

Cross examination by Mr. Van Blarcom.
Q What were you compiling? A Estimates 

I made estimates for the various contractors.
I took off the quantities, made a list of the quail- “° 
tities required to do this building and I fur­
nished them to various contractors who used 
them as a basis for their bids which were 
turned in to Mr. Kitchell.

Q You did that in one case and everynody 
was furnished with an original compilation? A 
Yes, I think I furnished four different contrac­
tors with what we term estimates on this job 
or figures by which they made their estimates.

Q Where was it you saw Mr. Crossley have 33 
these plans and specifications? A I can’t tell 
you the particular place. I think I saw them in 
Harburger’s cafe at one time, and I think I had 
them at another time in A. C. Windsor’s office.

Q He made a bid? A Yes.
Q You saw them at—Mr. Crossley didn’t 

have them? A Mr. Crossley had the plans in
Windsor’s office at that time.

Q Mr. Crossley was there in Windsor’s of­
fice? A Yes. 40
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Q Yon saw him have the plans? A I saw 
him have the plans: He brought them with him 
and took them away with him.

Q Mr. Windsor is one of the bidders mak­
ing the bids submitted by Mr. Kitchell? A He 
is, and he figured on the estimate which I pre­
pared for him.

Q From the plans here? A I made those 
estimates right in Mr. Kitchell’s office at that 
time. I  was connected, in other words, I  had 
my office with Mr. Kitchell at that time and I 
made these estimates. My business then, all 
my business at that time was furnishing esti­
mates to various contractors on various work 
In other words, I  took architect’s plans and 
made estimates and sold these estimates to 
other contractors.

Q Did you work together with Mr. Kitchell 
on this job? A No, I had nothing to do with 
the plans except in an advisory capacity.

Q How were you to be paid for this work? 
A I wasn’t paid at all. I  had nothing in com­
mon with Mr. Kitchell. When I furnished esti­
mates to various contractors I was to be mid 
by those contractors.

Q That wasn’t part of the architect’s work? 
A No, not at all.

Q Are you still with Mr. Kitchell? A I  was 
not with Mr. Kitchell at all. We simply had 
our offices together. Our business had nothing 
to do with each other.

P laintiff Rests.
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JAMES E. CROSSLEY, sworn in behalf of de­
fendants.

Direct examination by Mr. Van Blarcom.
Q Mr. Crossley, yon live in East Orange?

A Yes, sir.
Q Yon undertook to alter or bnild a new -10 

building at the southwest corner of Market and 
Halsey streets, in Newark? A Yes, sir.

Q That property, I believe, is owned by your 
.wife and sister-in-law? A My wife and my 
sister-in-law.

Q You know Mr. Kitchell f A Yes.
Q Where did you first see Mr. Kitchell about 

any work to be done on this building? A I 
can’t give the date.

Q In reference to this letter of July 8, 1914, 0Q 
how long before that' had you talked with him 
about it? A What time before that?

Q What was to be done? A He was to 
build—he was to alter the old building or build 
a new one. ;

Q This letter of August 8, 1914, appears to 
have something scratched out. What do you say 
about that erasure? A That is the way I re- 

• ceived it.
Q Do you know who did that? A I think (~0 

Mr. Kitchell did it.
Q Why was there an erasure? A I can’t 

tell you; probably some question brought up re­
garding that and he crossed it out.

Q Was there a price fixed in July, 1914, for 
an alteration or a new building, either one? A 
To alter the old building, or a new one, a four- 
story building.

Q Then this paper here was signed July 8, 
1914? A Yes, sir. 40
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Q After that were the plans for the altera­
tion made? A He drew a sketch of what he 
was going to do for alteration.

Q I understand the price given was so high 
that you abandoned the alteration? A He 
drew a sketch and told me it would come to so 

10 > much; I  couldn’t give the exact amount, but I 
thought it was too high for an old building.

Q Then what happened? A Then 1 said, 
“ You agreed to build me a new one if I didn’t 
want to alter it,” and we had some dispute 
about that.

Q Tell the jury what all took place. A The 
fact was that the price was so high to alter 
the building that I could get a new one for 
nearly the same price and that was when the 

2o question came out.
Q Tell the jury what happened after that 

down to the time you signed this agreement in 
October for $1,500? A Then, we had some 
dispute about that. One thing led on to an­
other until I wrote him certain letters, which 
you have the letters there. I  would like to read 
my letters. They will refresh my memory, if 
you will read the letters.

Q You received a bill from him, didn’t you? 
30 A. Well, first I got letters.

Q Did you receive a bill from him? A Yes, 
sir.

Q After you got that bill what did you do? 
A Until after I  got the bill I seen Mr. Hall 
over to his office and told him to come to my 
office at the corner of Market and Halsey streets. 
I always had an office there until I tore it out.

Q Did Mr. Kitchell know that you had an 
office there? A Yes, he knew it and had been 

4 0  i n  i t .
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Q Did Mr. Kitchell come to see yon! A No, 
he wrote me a letter. Yon have a copy of the 
letter. Read the letter.

Q Then, you went to see him! A Then I 
went to see him. Then we had a dispute about 
the amount he was going to charge and to save 
any trouble or lawsuit which he threatened 10 
lawsuit at that time, we compromised for a cer­
tain amount.

Q What was that amount! A That amount 
was in writing.

Q That is the letter here, $1,500! A It is 
right there in writing.

Q Had he showed you plans at that time!
A No, he showed me no plans at all. He had 
no plans.

Q What happened then! A He agreed to 20 
make plans and specifications and to superin­
tend the work for so much money, which he 
never done.

Q You paid him $750, November 27th! A 
Yes, I paid him $700, but I paid him before 
that.

Q I mean of this $750 alone, why did you 
make that payment at the time! A Because 
he thought he ought to have it. He was in such 

' shape he needed money very bad. 130
Q What did he say about his finances! A 

He told me he was very hard up and that is why 
we compromised, that he was to build a new 
building and superintend the building, furnish 
plans and specifications for so much money, and 
I paid him $750 that day.

Q What next occurred! A Next occurred, 
he got up some plans and he told me the price and 
it cost one hundred and some odd thousand dol­
lars; it was over $100,000, to erect a four-story 4Q
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building, and I told him it was too much, I  should 
abandon that erecting a building at that price.

Q Did you have any talk with him at the 
time of signing this agreement for $1,500 or be­
fore that concerning the price of $700 that was 
fixed in July? A Yes, it was understood he was 
-t° allow that $700 that was paid on account.

Q You had paid him some part of that? A 
I had paid him $300.

Q And then the balance was collected also? 
A The balance was collected.

Q He got the whole of that $700 under the 
agreement of July? A Yes, sir.

Q And got $750 besides? A And got $750 
besides.

Q After he told you it would be over $100,-
000 what was the next thing that occurred? A 

P I told him it was ridiculous. That is about all.
1 didn’t go near him afterwards.

Q Did you hear anything from him? A He 
wrote me a few threatening letters.

Q In this letter you wrote to him of Decem­
ber 3d you say you will be out to see him soon. 
Did you ever go to see him? A I may have 
seen him.

Q Do you remember when he told you the 
cost of this would be in the neighborhood of 
$100,000 or over? A Over $100,000.

Q Do you remember about when that was? 
A I can’t remember the date.

Q Did you have any talk with him about 
changing the plans he had prepared or changing 
his method of building or anything like that? A 
No, sir.

Q You did build another building there? A 
Yes, six-story building.

Q When did you start that ? A Last sum- 
< 40 mer, last fall.
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Q 1915? A Yes.
Cross examination by Mr. Roche.

Q Mr. Crossley, when did you reach the con­
clusion that yon would build a new building on 
the site at the corner of Market and Halsey 
streets? A I talked the matter over with Mr. 
Kitchell, if it cost too much to repair the old 
building that I would have a new one and he 
agreed with me that he would do it for $700̂  and 
build a new one or an old one.

Q I ask you if you remember the date? A 
No, sir, I  can’t give you the date because it is 
a matter of memory.

Q Do you remember going frequently to Mr. 
Kitchell’s office from August until October, 1914? 
A In August I think I was down to the beach 
and I may have been in Newark once a week 
to go over that.

Q During September were you there fre­
quently? A I think I was down to the beach 
and some weeks I didn’t come up at all.

Q When you did go to Mr. Kitchell’s office 
what did you do there? A I don’t know what 
I did do.

Q What made you go there at all? A It 
was regarding the alteration of the old building 
that was about that time.
.Q Haven’t you seen these plans and specifi­

cations here? A Never saw them only in his 
office.

Q These are the plans and specifications for 
the new building. Have you never seen those 
before? A No, sir, only in his office, I may have 
seen them in his office.

Q Didn’t you receive a bill for $2,520 from 
Mr. Kitchell? A If it is they are on the record 
right there.
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Q Yon received such a hill? A I received 
hills.

Q In October? A I should not wonder hut 
I don’t remember.

Q Don’t you remember that hill was sent after 
the arguments you had with Mr. Kitchell over 

10 these plans and specifications, don’t you remem­
ber that it was as a result— A All the hills is 
there and whatever plans he made is right there.

Q Don’t you remember that the bill was re­
ceived by you after the argument took place? A 
I never received but one bill.

Q And that was received after the argument 
took place? A I don’t know what day it was. 
It will speak for itself.

20 SECOND DAY.
Tuesday, October 17, 1916.

Met pursuant to adjournment.
Present, counsel as before stated.

JAMES E. CROSSLEY, resumes the stand.
Cross examination (continued) by Mr. Roche.

Q Mr. Crossley, you came to Mr. Kitchell’s 
30 office from time to time during the months of 

August and September and October, 1914? A 
August and September once in a while, not very 
much.

Q Why did you go to Mr. Kitchell’s office? 
A In August ?

Q Why did you go to see him at this office? 
A I went to see him regarding the business 
transaction we had.

Q Did you discuss with him the preparation 
 ̂ of the plans for the building at the corner of
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Halsey and Market streets? A And alterations, 
yes.

Q Were not the plans being prepared at that 
time for a new building to be erected? A Not 
at that time, I  don’t think there was.

Q You have seen the plans produced in evi­
dence in this case. These are the plans marked 10 
in evidence in this case. Will you kindly glance 
at them and see if those were the plans you 
looked over during the months of August, Sep­
tember and October, 1914? A I don’t remem­
ber them.

Q You remember that a discussion occurred 
during the first part of October with Mr. Kitchell 
as to the amount which he should receive for his 
work preparing those plans? A Yes, sir.

Q Do you remember that? A I remember 20 
that we had an understanding what it should 
cost if he proceeded with the work.

Q Do you remember that upon that occasion 
the argument grew heated and Mr. Kitchell took 
his plans under his arm and left the office? A 
I don’t know that he had plans or not. 1 know- 
nothing about that.

Q You remember that Mr. Kitchell went out 
of the office and left you sitting in his office? A 
He has done that a number of times. 30

Q What did you do after Mr. Kitchell left?
A We agreed on a price.

Q What did you do, did you remain in the 
office or did you leave the office? A I think I 
left the office.

Q Where did you meet Mr. Kitchell after 
leaving his office on that occasion? A In the 
hallway.

Q Did you and Mr. Kitchell then come back 
together? A Yes, sir. 40
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Q Didn’t yon meet Mr. Kitchell on that occa­
sion in the street in front of a cigar store after 
he had left his office! A It was in the hall­
way.

Q In the hallway of the building? A Yes, 
sir.

10 Q When you got bank to the office you got to­
gether, did you, with Mr. Kitchell? A Yes, sir.

Q And the result of that was the agreement 
which is marked in evidence in this case? A 
Yes, sir.

Q You, of course, understand when you signed 
that agreement, do you, that you signed that 
agreement? A Yes, sir.

Q That Mr. Kitchell was to superintend the 
erection of the building, did you not? A He

20 was to draw plans and specifications and to 
superintend the building, just what it says in the 
contract.

Q You further instructed Mr. Kitchell, did 
you not, to go ahead and get estimates from var­
ious contractors? A He may have done that.

Q Do you remember making up the list of 
contractors in Mr. Kitchell’s office? A No, sir, 
I made up no list of no contractors.

30 Q I show you a yellow paper with the names 
of various contractors on it and ask you if you 
recognize that paper? A No, sir, I don’t recog­
nize it.

Q Did you instruct Mr. Kitchell to get the 
estimates ? A I instructed him at the time to 
find out what it would cost to erect the buidling.

Q You received letters from Mr. Kitchell 
from time to time informing you that estimates 
would be received? A What letters that I ever 
received from Mr. Kitchell is in court today.40
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Q You wrote Mr. Kitchell on December 3rd 
this letter, which is marked Exhibit P. 4, did 
you not? A Yes, sir.

Q What does that letter of yours refer to!
A He wrote me a letter to come in and see him.

Q About estimates? A He didn’t mention 
estimates. All the letters I  have got is here in 10 
court today.

Q I show you carbon copy, marked Exhibit
P. 8, of letter on November 30th, addressed to 
you at 128 Market street, and ask you if you 
received that letter from Mr. Kitchell? A If 
that letter is received I have got it here.

Q Do you remember receiving that letter? A 
I can’t recall it.

Q You don’t remember receiving that letter?
A I can’t recall it. I may have received it. If

/ > nI did I have it here.
Q You knew that Mr. Kitchell was going 

ahead and getting estimates for this work? A 
I suppose so. I  would not have paid him any 
money if I hadn’t.

Q After the agreement between you and Mr. 
Kitchell was signed did you ever go into his 
office? A Yes, sir.

Q On what occasion? A I was there, [ 
think, once or twice after that. ^

Q Did you see Mr. Kitchell there? A I 
think so.

Q What did you discuss with Mr. Kitchell on 
those occasions? A The principal thing, what 
it would cost to erect the building.

Q I  show you letter of July 8, 1914, addressed 
to you by Mr. Kitchell? A Yes, sir.

Q Did you receive this letter? A This let­
ter?

Q Yes. A He handed it to me that day when 
I paid him the money. 40
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Q Was it handed to you or did you receive 
it by mail? A Handed to me.

Q On what day? A I think about that day.
Q July 8, 1914? A I think so.
Q You see the erasure on the second line of 

that letter? A Yes, sir.
10 Q Who made that erasure? A Mr. Kitchell.

Q I show you carbon copy of the letter which 
you have just identified, July 8th, and bearing 
both your signature and Mr. Kitchell’s signa­
ture? A We had some question about the 
words and it was erased.

Q Why wasn’t it erased in the copy you 
signed? A Mr. Kitchell can explain that, I 
can’t.

Letters offered in evidence and admitted 
2q and marked Exhibit P. 9 and P. 10.

Exhibits P. 9 and P. 10 read to the jury.
Q Did you receive the plans and specifica­

tions which are offered in evidence by Mr. Kit­
chell? A Never received them.

Q You have heard the testimony of Mr. Kit­
chell and Mr. Smith and Mr. Winston to the ef­
fect that these plans were in your possession? 
A Never had them.

Q You say you never had them? A I had 
30 the plans with the atleration.

Q We are not speaking of the plans for the 
atleration, we are speaking of the plans for the 
new building which are here offered in evidence. 
A I never received them.

Q Do you remember going to any of the con­
tractors to get it from them for any part of the 
new building? A Not when Mr. Kitchell had 
charge of it.

Q Did you go to Mr. Winston’s place? A 
40 No, sir.
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Q You never went back to Mr. Kitchell’s of­
fice after your letter of December 3rd saying 
that you would be able to come out soon and see 
him, you never went there? A I think I did.

Q Do you remember the occasion? A No, I 
can’t remember it.

Q Did you ever go to Mr. Kitchell’s office to 
open the estimates which he had received? A 
Never did.

Q. Why didn’t you do that? A Because the 
price was so high I thought it was unnecessary 
to figure on such a base.

Q How did you know what such a price was 
if you had not opened the estimates? A He 
told me the price whether he opened them or not.

Q What price did he tell you? A I  can’t 
recall the exact amount. 20

Q You don’t recall the price? A No, I know 
it was so excessive for a four-story building I 
said it wouldn’t do.

Q Didn’t you testify yesterday that Mr. Kit- 
chell said the building would, cost $100,000? A 
He made that remark, it would cost over that.

Q Then, you remember what Mr. Kitchell esti­
mated? A I believe Mr. Kitchell made a verbal 
statement to me but he never showed me no esti­
mates at all of what it would cost. 30

Q I understood you to testify a moment ago 
that you didn’t know what figure Mr. Kitchell 
had put upon the building? A All I  know is 
what he said.

Q That is what I asked you? A I think it 
was for a hundred thousand dollars.

Q Well, has a building been erected since? A 
Yes, sir.

Q At the corner of Market and Halsey 
streets? A Yes, sir. 40
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Q Did Mr. Kitchell superintend the work of 
that building? A He did not.
By Mr. Van Blarcom.

Q There have been some questions asked you 
about the letters. Did you look over all the let- 

10 ters that you found from Mr. Kitchell? A Yes, 
sir.

Q And delivered them to me? A Yes, sir.
Q Are these the letters and bills, and so forth ? 

A Yes, sir.
Mr. Van Blarcom. I offer all these in evi­

dence.
Mr. Roche. With the exception of these 

two we have ho objection. These two relate 
to the alteration of the building, which is a 

0q different matter.
Mr. Van Blarcom. I offer in evidence bill 

of October 13, 1914, for $2,520.
Admitted in evidence and marked Exhibit

D. 1.
Mr. Van Blarcom. And letter of October 

17, 1914, unsigned, but the plaintiff says he 
wrote it.

Admitted in evidence and marked Exhibit
D. 2.

33 Mr. Van Blarcom. An unsigned letter, 
dated October 20, 1914, which the plaintiff 
says he wrote.

Admitted in evidence and marked Exhibit 
D. 3.

Mr. Van Blarcom. A letter of October 22, 
1914.

Admitted in evidence and marked Exhibit 
D. 4.

43
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Mr. Van Blarcom. A letter of November 
1st, 1914.

Admitted in evidence and marked Exhibit 
D. 5.

By the Court.
Q Was that $700 paid referred to in yonr 10 

letter that yon have offered? A Yes, sir.
Q Has that anything to do with the $750 that 

yon paid afterwards? A The $700 was for the 
alteration or a new building. Then, we made 
another contract for $1,500 and I gave him $750 
then for the new building.

Q Then there were two payments, $700 and 
$750? A Yes, sir.
By Mr. Roche.

Q When did you pay that first $700, on what 20 
date? A The $750?

Q No, the first $700? A The bills will show 
it. I paid the first $700 in January.

Q When did you pay for the work on the 
alteration? A The alteration or the new build­
ing, the first that I paid was $350, I think I gave 
$350, then I paid the balance later on.

Q When did you pay that balance? A I 
think that balance was paid afterwards, some ^ 
time afterwards; what time I can’t tell you.

•Q Did you make that payment voluntarily?
A No, sir.

Q Suit was instituted against you and judg­
ment recovered, is that correct? A Yes, sir.

Q And then you paid the balance of the bill 
for the alterations? A For the alterations or 
a new building.

D efendants Rest.
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BRUCE P. KITCHELL, recalled in his own be­
half in rebuttal.

Direct examination by Mr. Roche.
Q Mr. Kitcliell, I  show you copy of these let­

ters of July 8, 1914, relating to alterations on the 
lO building at the corner of Market and Halsey 

streets, Newark, and I ask you if you have ever 
made the erasure in the letter signed by you 
under date of July 8th, which Mr. Crossley pro­
duced in evidence? A I did not.

Q Did you see that erasure in the letter at 
the time you signed it? A It wasn’t there when 
I handed it to Mr. Crossley.

Q You kept a copy of the letter signed by 
Mr. Crossley, did you? A Yes, sir.

Q And you have it there? A Yes, sir. It 
20 is made with a different kind of ink from what 

I have in my office. My signature is all one 
ink and that is of an entirely different kind 
of ink. This other one is signed by Mr. Cross- 
ley also. That is my copy.

Q When was the agreement as to what you 
should receive for drawing plans, and so forth, 
for alterations made on what date?

Mr. Van Blarcom. I  object. It speaks 
30 for itself, October 27th.

The Court. The agreement speaks for it­
self.

Mr. Roche. I am referring to the altera­
tions.

Mr. Van Blarcom. That is in writing, too, 
July 8th.

Q And the agreement relating to the work 
to be done on the new building was entered 
into when? A October 20th.
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Q The date on the agreement itself ? A The 
date on the agreement is correct. I  forget just 
this minute what that date is, around the 20th 
or 23d—27th.

Q Those two jobs were started and finished, 
is that right? A Oh, yes, the alteration origi­
nally was merely to tear out the front of the 
old building and put a new stone front in. The 
reason it ran up to so much money was because 
Mr. Crossley decided to change the side and 
make that stone.

Q Was the agreement relating to the new 
building made before or after the plans had 
been completed? A After the plans for the 
new building had been completed and I found 
he had me tied up.

Q As you testified to yesterday? A Yester­
day had no connection with this job whatever.

Q I show you these documents and ask you 
what they are. A They are the estimates re­
ceived by an architect when he takes general 
figures and this other sheet is a calculation and 
these several estimates are received for two 
reasons.

Q Do they relate to the taking of bids for 
the work to be done on the new building, corner 
of Market and Halsey streets, Newark? A Ab­
solutely. These estimates had to be gotten be­
fore a general figure could be compiled.

Q Did you obtain them in the course of your 
work for Mr. Crossley? A I did.

Mr. Roche. Is there any objection to 
having this marked in evidence?

Mr. Van Blarcom. The only objection is 
the objection that was made yesterday, that 
the written contract controls.
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Motion for Non-suit.

Mr. Roche. I offer this in evidence.
(Admitted in evidence and marked Ex­

hibit P. 11.)
Connsel for defendants prays an excep­

tion to this rnle of the court.
^  (Exception noted as ground of appeal.)

Cross examination by Mr. Van Blarcom.
Q Nothing was done about alterations at 

all, was there; I mean as far as it is concerned! 
A No, as the prices came in Mr. Crossley began 
to see that my original statement was such that 
he would be better off by building a new build­
ing.

Q Have you the plans for the alteration? A 
Yes; a complete set. Specifications and esti- 

20 mates were received on them just as complete 
as these other ones.

P laintiff Rests.

The Court. I shall refuse to strike out 
the testimony as requested by Mr. Van Blar­
com yesterday. (Page 9.) In this case it 
appears now that there is a question of 
fact depending upon whether or not the work 

2Q for $1,500 was as they contracted. It is 
a question of fact and I think it ought to 
go to the jury.

Counsel for defendants prays an excep­
tion to this ruling of the Court.

Exception noted as ground of appeal.
Mr. Van Blarcom. I move for a non-suit 

and for a direction of verdict for the de­
fendants on the following grounds:

40
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First, that the written contract shows that 
the plaintiff agreed to draw the plans for 
$750 and he has been paid for that.

Second, that the action was wrongfully 
brought because it was brought not on the 
contract, not on the written contract, but 
on a quantum meruit.

Third, that no legal damages have been 
proved; I mean by legal damages that he 
has not proved the proportion of value of 
the work done.

Motion refused.
Counsel for defendants prays an excep­

tion to this ruling of the Court.
Exception noted as ground of appeal.
Counsel summed up.

Charge to Jury.

The Court charges the jury as follows: 
Cutler, J .

Gentlemen of the Jury: Mrs. Crossley and 
her sister were the owners of a lot in Newark 
on which there was a building. This building 
was not satisfactory and it was under discus­
sion as to whether the building should be altered 
or a new building erected in its place. Mr. 
Crossley, the husband, was acting for these two 
ladies, and acting for them he saw the plaintiff 
in this case and some conversation took place 
in reference to what was to be done to the build­
ing. There is some dispute as to whether the 
first engagement of the architect was to pre­
pare- plans for an alteration or whether it was

10
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to prepare plans for an alteration and a new 
building, if the alteration cost too much. That 
is immaterial in this case because it appears 
that the arrangement which was entered into 
in July, 1914, in which the alterations were con­
sidered, was to be paid for by the payment to 

10 the architect of $700 and that that payment of 
$700 has at last been made so that all the ser­
vices, rendered under the agreement of July 8th, 
which you have seen whether it is under the 
agreement signed by both the parties or th- 
agreement signed by one of them where there 
is an alteration, and have no bearing in the 
present instance; neither can it have any bearing 
that part of the $700 was not paid over until 
suit was brought. It has been paid over and 
settled, and the question now for you to deter­
mine is in reference to services rendered by the 
architect, the plaintiff in this case. After the 
fulfillment of his first agreement and employ­
ment it appears, that after the plans and speci­
fications of the alterations had been furnished, 
Mr. Crossley agreed with the architect that the 
amount required to make such alterations was 
excessive and that it would be wiser to erect 
a new building and that the architect started 

30 to prepare plans for a new building. So far as 
I recollect there was no conversation as to what 
compensation the architect should receive or 
whether he was to do anything more than com­
plete the plans of the building. Nothing was 
said so far as I recall in the testimony up to 
that time as to whether he should superintend 
the erection of the building if the plans which 
he was to draw were accepted. Things went 
on in that manner until some time in the late 
fall when growing out of some remarks made40
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by Mr. Crossley in a conversation the architect 
took up the question of compensation, and about 
that time of this conversation, in which there 
was a disagreement as to the amount of the 
money that he was to receive for his services, 
he sent Mr. Crossley a bill for $2,500 or there­
abouts. During that trouble either before or 10 
after the sending of the bill Mr. Crossley of­
fered to pay $1,000. So far as I recollect noth­
ing was said as to what that $1,000 was to rep­
resent or pay for or whether it was to pay for 
work done up to that time or to pay the archi­
tect for his services at the completion of the 
building.

You gentlemen in all these questions of evi­
dence are to be the sole judges and are to 
determine just exactly what the evidence is 
in this case and not rely on any statement that 
the Court may make because that is a question 
for you. You are to be the judge of the evidence.

Some time in October, about the 27th of Oc­
tober, the parties entered into an agreement 
and this agreement has been offered in evidence 
and you will have it before you. It reads like 
th is:

“ I propose to make the plans, specifications 
and supervise the work of the new four-story 30 
and basement building on the corner of Market 
and Halsey streets, Newark, New Jersey, for the 
Peddie estate, for the sum of $1,500; $750 on 
completion of plans, $375 when building is half 
erected; balance as work progresses,” and signed 
by Mr. Crossley and by the plaintiff in this case.

Now, gentlemen, the first question for you to 
determine is whether that was a settlement of 
the work that had been really done by the archi­
tect up to that time ; whether when they signed 40
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that agreement it was an understanding between 
the architect and Mr. Crossley that what work 
that had been done up to that time was in­
cluded in the sum of $1,500 which he was to re­
ceive, as well as to include the services which 
were afterwards to be performed by him as the 

10 architect in the construction of this building. 
Now, if it was, a certain rule of law applies 
to this case, and settlement of the parties you 
may take into consideration whether any part 
of this agreement that was then entered into 
was carried out. You will note that the contract 
calls for the payment of $750 on the completion 
of the plan and it is admitted in this case, as 
I understand it, that $750 was actually paid 
by Mr. Crossley, representing the defendants in 
this case, to the architect at that time. If, 
gentlemen, this contract was a settlement of their 
differences up to that time then in that case 
the plaintiff is entitled to recover on that con­
tract and only under that contract. Now, the 
rule of law is that where a contract has been 
partly performed and the plaintiff is prevented 
from performing the balance of the contract by 
the act of the other party he should receive 
compensation for his services, but that shall be 

33 determined in the following manner:
The legal measure of damages is generally for 

the work done, such a proportion of the entire 
price as the fair cost of that work bears to the 
fair cost of the whole work in respect to work not 
done such profit as would have been realized by 
doing it.

Now, this suit is brought for the plans. It 
does not appear that any work was ever done 
by the architect in the erection of a building 
and if you determine that the matter was set-
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tied between them by the signing of this con­
tract the architect will then be entitled to such 
proportion of the $1,500 as the plans would bear \  
to this sum of $1,500. Now, the only evidence 
that we have in this case on that subject is 
the evidence of one or more of the architects 
who say that under the general rule governing 10 
architects’ fees, the plans are considered to be 
worth three-fifths of the total sum so that in 
that view of the case the architect would be 
entitled to three-fifths of $1,500 as the amount 
of money that should be given to him', and 
there is in this case no claim as I  understand 
it made for profit on the work still to be done 
and no evidence of what those profits would 
amount to.

Now, gentlemen, on the other view of the case, 
if you should find that the agreement of Octo­
ber 27th was not in settlement of all the work 
that had been done prior to that time, that it 
was obtained by fraud—but I understand that 
there is no proof of the contract having been 
obtained by any fraud on the part of either 
party, both parties appear to have been acting 
in good faith—then the architect, Mr. Kitchell, 
would be entitled to recover for his services, 
whatever they were worth up to that time less 30 
the $750 which he received at that time.

' Now, what those services would be worth will 
be a matter for you to determine from the evi­
dence that has been offered in this case. The 
defendant, however, makes another claim and 
that you have to take into consideration. Mr. 
Crossley says that Mr. Kitchell never performed 
the services, that he started to make the plans 
but he never completed them and gave him a 
copy of the plans which he did have which 40
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were the plans for the alteration, and that so 
far as the plans of the new building are con­
cerned, that when something was said about the 
price, that it was too much, nothing was done 
and the plans were never completed. Of course, 
if the architect never completed the plans, did 

10 some work on them and never finished them so 
that they were of no value to the defendants 
in this case and he received the $750 the de­
fendants would be entitled to recover back the 
$750, but the architect in this case says that he 
actually did prepare the plans and they are of­
fered here in evidence before you.

Now, gentlemen, this is a case entirely to be 
governed by the evidence of which you are to 
be the sole judges. Take the case. If you find 

0q that the contract of October 27th governs then 
the rule of law which I have laid down fixing 
the price the architect should receive for his 
services should govern your determination and 
your verdict should be accordingly. If, on the 
contrary, you find that the contract of October 
27th did not settle the matter then your verdict 
should be for the such services that the archi­
tect had rendered up to that time less the $750 
which he had received on account.

There are several requests to charge which 
I shall dispose of at this time.

“ 1. When under a valid contract to perform 
a specified work for a specified price, the plain­
tiff has done part and has been prevented from 
performing completely through the fault of the 
defendant, the legal measure of the plaintiff’s 
damages is generally for the work done such 
a proportion of the entire price as the fair cost 
of that work bears to the fair cost of the whole 

4 0 work. ’ ’
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That, gentlemen, is the law provided yon find 
the contract of October 27th governs.

“ 2. If the jury find that the plaintiff has 
been paid for the work which he has already 
done under the written contract, the verdict 
should be for the defendants.” I so charge you.

“ 3. If the jury find that the plaintiff was 
prevented from performing completely through 
the fault of the defendant, he may recover for 
the work done such a proportion of the entire 
price as the fair cost of that work bears to 
the fair cost of the whole work.”

That is true if the contract of October 27th 
applies.

The fourth request to charge also applies in 
case you find the agreement of October 27th is 
binding upon the parties.

“ 4. If the jury find that the plaintiff was 
prevented from performing completely through 
the fault of the defendant, he may recover for 
the work done such a proportion of the en­
tire price as the fair cost of that work bears 
to the fair cost of the whole work, but the plain­
tiff cannot recover more than the contract price 
for the work already done.”

(The jury retires.)

Mr. Van Blarcom. I take' the following 
exceptions to your Honor’s charge; that the 
plaintiff is entitled to further compensation 
than $750 if there was a settlement.

(Exception noted as ground of appeal.)
Mr. Van Blarcom. That if the written 

contract was a settlement in which your 
Honor left it to the jury to determine 
whether the contract was a settlement or
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not. I think it was a contract entered into 
for the work which included not only work 
done but work to be done on which a part 
payment was made and a part payment hav­
ing been made that made that contract ef­
fective.

10 (Exception noted as ground of appeal.)
Mr. Van Blarcom. And also to that part 

of your Honor’s charge in which you stated 
that the plaintiff would be entitled to re­
ceive the value of his services, without refer­
ence to the contract. This payment of $750 
if the contract is entitled here in good faith 
or whatever your Honor said to that effect, 
my contention being he is limited to the 
contract price and what the services were

20 reasonably worth should not figure in the 
damages.

(Exception noted as ground of appeal.)
Mr. Van Blarcom. And also I would like 

to take exception to your Honor’s refusal 
to charge as requested having added to the 
requests to <charge the words, “ If the con­
tract governs.” I think in relation to two 
requests you added those words.

30 (Exception noted as ground of appeal.)

40
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Defendants’ Requests to Charge.

Defendants Requests to Charge.
Defendants’ counsel requests the Court to 

charge the jury as follows:
(1) When under a valid contract to perform 

a specified work for a specified price, the plain­
tiff has done part and has been prevented from ^  
performing completely through the fault of the 
defendant, the legal measure of the plaintiff’s 
damages is generally for the work done such
a proportion of the entire price as the fair cost 
of that work hears to the fair cost of the whole 
work.

(2) If the jury find that the plaintiff has 
been paid for the work which he has already done 
under the written contract, the verdict should
be for the defendants. oQ

(3) If the jury find that the plaintiff was 
prevented from performing completely through 
the fault of the defendant, he may recover for 
the work done such a proportion of the entire 
price as the fair cost of that work bears to 
the fair cost of the whole work.

.(4) If the jury find that the plaintiff was 
prevented from performing completely through 
the fault of the defendant, he may recover for 
the work done such a proportion of the entire 30 
price as the fair cost of that work bears to thé 
fair cost of the whole work, but the plaintiff 
cannot recover more than the contract price for 
the work already done.

The jury returned a verdict for the plaintiff 
for two thousand seven hundred fifty-seven dol­
lars and twenty-six cents ($2,757.26) damages.

40
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Stipulation.

Stipulation.

New Jersey Court of Errors and Appeals
B ruce P. K itchell,

10 Plaintiff-Respondent,
vs.

J ames E. Crossley, Kena P. 
Crossley and Cornelia V. 
P eddie,

Defendants-Appellants.

In the matter of the exhibits marked in evi-
OQ dence at the time of the trial -of the above en­

titled case, it is hereby stipulated as follows:
1. That Exhibit P. 1, being original sketches 

and finished tracings made by the plaintiff, need 
not be printed and included in the state of the 
case on appeal.

2. That Exhibit P. 2, being the specifications 
used in figuring estimates, need not be printed 
and included in the state of the case on appeal.

30  ̂ That Exhibit P. 3, being copies or blue
prints of original drawings, need not be printed 
and included in the state of the case on appeal.

4. That Exhibit P. 6, being a number of esti­
mates submitted by various contractors for the 
erection of defendants ’ building, need not all 
be printed, but that the lowest estimate only, to 
wit, the estimate of A. C. Windsor, Esq., is the 
only part of this Exhibit which need be printed 
and included in the state of the case on appeal.

 ̂ ' 5. That Exhibit P. 11, being about fifty esti­
mates received from various sub-contractors as 
to the cost of performing certain portions of

On Appeal 
from Essex 
County 
Circuit Court.
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the work of construction defendants’ building, 
need not be printed or included in the state of 
the case on appeal.

6. That there is no Exhibit P. 7, the number­
ing of the Exhibits having been erroneously 
made by the Court Stenographer, and Number 
P. 7 inadvertently omitted. 10

CHURCH & HARRISON,
Attorneys of Plaintiff-Respondent. -SsU
RAYMOND, MOUNTAIN,
VAN BLARCOM & MARSH,

Attorneys of Defendants-Appellants.

EXHIBIT P. 9.
BRUCE PAXTON KITCHELL 20

Architect
Newark, N. J.

July 8th, 1914.
Mr. J. A. Crossley,

Newark, N. J.
Dear Sir:

I propose to make the plans, specifications and 
supervise the work on the alterations to build­
ing located on the corner of Market and Halsey 
Streets, Newark, N. J., Peddie Estate Owners, 
for the sum of SEVEN HUNDRED DOLLARS
($700.00)

Yours truly,

30

BRUCE P. KITCHELL, 
J. E. CROSSLEY.

40
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EXHIBIT P. 10.
BRUCE PAXTON KITCHELL

10

Architect 
Newark, N. J.

July 8th, 1914.
Mr. J. A. Crossley,

Newark, N. J.
Dear S ir:

I propose to make the plans, specifications 
and supervise the work building located on the 
corner of Market and Halsey streets, Newark, N. 
J., Peddie Estate Owners, for the sum of 
SEVEN HUNDRED DOLLARS ($700.00).

Yours truly,
BRUCE P. KITCHELL.

EXHIBIT D. 1.
BRUCE PAXTON KITCHELL 

Architect 
Newark, N. J.

October 13, 1914.
Mr. J. E. Crossley,

3 Newark, N. J.
To B ruce P. K itchell, A rchitect, D r.

To professional services rendered in prepar­
ing plans and specifications for Store and Loft 
Buildings at Market and Halsey Streets, New­
ark, N. J. T. B. Peddie, Estate, Owners, at 6% 
commission on estimated cost. $2,520.00

RECEIVED PAYMENT,
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EXHIBIT D. 2.
BRUCE PAXTON KITCHELL 

Architect 
Newark, N. J.

October 17, 1914.
Mr. J. E. Crossley, 10

Newark, N. J.
Dear Sir:

Enclosed find bill for professional services ren­
dered to date on plans and specifications for 
new building for the Peddie Estate, corner of 
Market and Halsey Streets, Newark, N. J. .

If you give this matter your immediate atten­
tion it will be to your advantage.

Yours truly, 20
EXHIBIT D. 3.

BRUCE PAXTON KITCHELL 
Architect 

Newark, N. J.
October 20, 1914.

Mr. J. E. Crossley,
128 Market Street,
Newark, N. J  2Q
Dear Sir:

This is to inform you that I will wait until 
Wednesday, October 21, 1914, for you to make 
known your intentions in regard to the building 
operations for the Peddie Estate.

If I do not hear from you by that time, I 
shall place the entire matter in the hands of 
my counsel for settlement.

Yours truly,
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EXHIBIT D. 4.
BRUCE PAXTON KITCHELL 

Architect 
Newark, N. J.

October 22, 1914.
10 Mr. J. E. Crossley,

#128 Market Street,
Newark, N. J.
Dear Sir:

Your message sent by Mr. Hill received and 
noted, if you wish to come to a settlement with 
me you can see me in my office from 10 to 11 
A. M. Thursday morning.

Yours truly,
BRUCE P. KITCHELL.

EXHIBIT P. 5.
BRUCE PAXTON KITCHELL 

Architect 
Newark, N. J.

October 27, 1914.
Mr. J. E. Crossley,

30 Newark, N. J.
Dear Sir:

I propose to make the plans, specifications and 
supervise the works on the new four-story and 
basement building on the corner of Market and 
Halsey Streets, Newark, N. J., for the Peddie Es­
tate for the sum of ONE THOUSAND FIVE 
HUNDRED ($1,500.00) DOLLARS. Seven Hun­
dred and Fifty, $750.00, on completion of plans.

4 0
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Three Hundred and Seventy-Five, $375.00, when 
building is half erected. Balance as work pro­
gresses.

Yours truly,
BRUCE P. KITCHELL. 
J. E. CROSSLEY.

EXHIBIT D. 5.
BRUCE PAXTON KITCHELL 

Architect 
Newark, N. J.

November 1, 1914.
Mr. J. E. Crossley,
Market and Halsey Streets,
Newark, N. J.
Dear Sir:

A check for the amount of this bill by No­
vember 11, 1914, will be appreciated.

Yours truly,
BRUCE P. KITCHELL.

EXHIBIT P. 8.
November 30, 1914.

Mr. J. E. Crossley,
128 Market Street,
Newark, N. J.
Dear Sir:

The estimates for the new building for the 
Peddie Estate will be received by me at 10 A. 
M., December 3, 1914.

If you are receiving any estimates kindly have 
them presented to you by that time, so that we 
can arrange a time for the opening of same. 

Yours truly,
Signed [BRUCE P. KITCHELL.]

10
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10

EXHIBIT P. 4.
Mr. Bruce P. Kitchell, yours received.
I have been in Boston for some time. On my 

return home I have a very bad cold and was 
obliged to remain at home. I  am some better 
and I think I will be able to be out and see you 
soon.

Yours truly,
J. E. CROSSLEY.

EXHIBIT P. 6.
Decb. 3—1914.

Stucco A. C. WINDSOR Boiler Setting
Cement Work building contractor Furnace Work 

0q 362 Sanford Avenue
L. D. ’Phone 1811-M Market

Newark, N. J., Dec. 5, 1914.
Mr. Bruce P. Kitchell, Arch’t.,
Ordway Building,
City.
Dear Sir:

We propose to furnish all labor, scaffolding 
and material for the erection and completion 

30 of the proposed new Mercantile building, located 
128-130 Market St., Newark, N. J., T. B. Petty 
Estate, Owners, as per plans and specifications 
prepared at your offices, all for the sum of 
Eighty-nine Thousand Nine Hundred and Eighty- 
nine ($89,989.00) Dollars.

Respectfully submitted,
A. C. WINDSOR.

Diet. ACW.

40
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New Jersey Court of Errors and Appeals
B ruce P. K itchell,

Plaintiff-Respondent,

m .

J ames E. Crossley, Rena P. 
Crossley and C ornelia 'V. 
P eddie,

Defendants-Appellants.

On Appeal.

Brief of Appellants.
The appeal in this case seeks to reverse the 

judgment of the Essex County Circuit Court, en­
tered on October 12th, 1916, in favor of the re­
spondent, and against the appellants Rena P. 
Crossley and Cornelia V. Peddie, for $2,826.62, 
damages and costs.

There was a judgment of non-suit in favor of 
James E. Crossley (p. 15, L 30)., and he is not 
a party to this appeal.

The cause was tried before the Honorable Wil­
lard W. Cutler, Circuit Judge, and a jury.

Facts.
Respondent, an architect doing business in the 

City of Newark, ¡sued for services rendered in 
forming and drawing plans and specifications, 
and receiving bids for the erection of a certain 
office building to be erected at the southwest cor­
ner of Market street and Halsey street in said 
City of Newark (p. 7, 1. 30).

The defense was, that on the 27th day of Octo­
ber, 1914, the respondent made an agreement 
in writing, relating to the work. This agree-
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ment was offered in evidence by the plaintiff 
and marked “ Exhibit P. 5” (p. 26, 1. 25). The 
Exhibit is printed at p. 82 and is as follows:

EXHIBIT P. 5.

BRUCE PAXTON KITCHELL.
Architect.

Newark, N. J.
October 27, 1914.

Mr. J. E. Crossley,
Newark, N. J.

Dear S ir:
I propose to make the plans, specifications 

and supervise the works on the new four- 
story and basement building on the corner 
of Market and Halsey Streets, Newark, 
N. J., for the Peddie Estate, for the sum 
of One T housand F ive H undred ($1,500.00) 
D ollars. Seven hundred and fifty, $750.00, 
on completion of plans. Three Hundred and 
Seventy-five, $375.00, when building is half 
erected. Balance as work progresses.

Yours truly,
B ruce P. K itchell.
J. E. Crossley.

It was admitted at the trial (p. 30, 1. 10, and 
1. 25), that James E. Crossley, who signed the 
“ Exhibit P. 5,” was acting as the agent of Rena 
P. Crossley and Cornelia V. Peddie, and that 
the two appellants were the parties in interest.

It was testified, by the respondent, that the 
work for which he brought suit, and that pro­
vided for by the written contract, were the same 
(p. 22, 1. 15 to p. 26, 1. 25).
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The respondent was paid, on account of the 
written contract, and on the day it was signed, 
$750 (p, 36, 1. 25), although it was quite clearly 
established upon the cross examination of the 
respondent that the plans were not fully com­
plete (p. 37, 11. 20 to 30; p. 39, 11. 10 to 20).

The respondent testified that after delivering 
the plans and specifications to Mr. Crossley, 
that was as far as work under the contract pro­
gressed, except the procuring of bids (p. 26, 1. 
30). The respondent testified (p. 24, 1. 15), that 
he finished the plans and specifications early in 
October, 1914, and about that time he and Mr. 
Crossley had a dispute about the compensation 
of the respondent. There were negotiations be­
tween the parties, and finally the respondent 
sent a bill to Mr. Crossley for $2,520 (p. 25, 1. 
30), in order to bring the matter to a head. 
That thereafter Mr. Crossley called to see the 
respondent, and the parties shortly thereafter 
reached an agreement resulting in the execution 
of “ Exhibit P. 5.”

It will be noticed that the agreement, “ Ex­
hibit P. 5, * ’ covers not only the work already 
done at the time of the making of the agreement, 
but the work to be performed in the future.

The respondent testified (p. 29, 1. 30), that the 
drawing of the plans and specifications entitled 
him to three-fifths of the total compensation. It 
may therefore be assumed that this constituted 
three-fifths of the work. He said (p. 40, 1. 15), 
that the making of the plans constituted the 
major portion of the work.

Incredible as it may seem, the respondent re­
ceived, for doing three-fifths of the work, or 
the major portion thereof, more than twice what 
he would have received if he had done the whole 
work in accordance with the written contract.



He was paid $750 in cash, and received, at the 
hands of the jury, a verdict for $2,757.26, exclu­
sive of costs. He received for the drawing of 
the plans, nearly five times the amount he was 
entitled to under the written contract.

Argument of Law.
The appellants have specified nine grounds of 

appeal. These grounds all refer to the damages, 
except one of the. grounds for the motion to non­
suit and direct a verdict.

( a . )

The question of the measure of damages first 
came to the trial judge’s attention upon this 
question, asked of the respondent:

i 1Q How are the fees of the architect 
governed—how are they based—on what 
percentage?” (p. 27, 1. 34).

After argument, in which the trial judge’s 
attention was called to the written contract 
theretofore offered in evidence by the respondent, 
and to the authorities governing the measure of 
damages as contended for by the appellants, the 
Court ruled that the testimony would be re­
ceived.

This particular question was held to be objec­
tionable but the examination proceeded, as out­
lined in the first ground of appeal.

The trial judge refused to strike out this tes­
timony (p. 68, 1. 25), third ground of appeal.

( M

The second ground of appeal refers to the 
estimates received by the respondent from bid­
ders. The admission of the estimates was ob-



jeeted to on the ground ’that the written con­
tract .contrdlled (p. 67, d. 35, to p. 68, 1. 1).

The fourth ground for reversal is directed to 
refusal of a motion for non-suit and direction 
df a  verdict (c. 69). The grounds of the motion 
were that the respondent had agreed to draw the 
plans for $750 and had been paid therefor, that 
the action was brought on a quantum meruit, 
and not on the written contract, and that no 
legal damages had been proved.

m
The fifth, sixth and seventh grounds for re­

versal ’refer to the refusal of the trial judge 
to charge as requested. The requests to charge 
are found at p. 77, and are contained in the 
grounds of appeal (e. 4-c. 5), and are as fol­
lows :
(5) (1) When under a valid contract to per­
form a specified work for a specified price, the 
plaintiff has done part and has been prevented 
from performing completely through the fault 
of the defendant, the legal measure of the plain­
tiff’s damages is generally -for the work done 
such a proportion of the entire price as the fair 
cost of that work bears to the fair cost of the 
whole work.
(6) (3) If the jury find that the plaintff was 
prevented from performing completely through 
the fault of the defendant, he may recover for 
the work done such a proportion of the entire 
price as the fair cost of that work bears to the 
fair cost of the whole work.
(7) (4) If the jury 'find that the plaintiff was 
prevented from performing completely through
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the fault of the defendant, he may recover for 
the work done such a proportion of the entire 
price as the fair cost of that work bears to the 
fair cost of the whole work, but the plaintiff 
can not recover more than the contract price for 
the work already done.

To each of the requests to charge, the trial 
judge added that such was the law if the con­
tract of October 27th applied (c. 74-75). This 
refers to the written contract between the par­
ties, “ Exhibit P. 5.”

M
The eighth and ninth grounds of appeal refer 

to the judge’s charge. The exceptions to those 
parts of the charge complained of are found at 
c. 75-C .76, and are specified as grounds of appeal 
at c. 5-e. 6.

These grounds of appeal are as follows:
“ 8. The Court charged the jury as follows:
‘Now, gentlemen, on the other view of the case, 

if you should find that the agreement of October 
27th was not in settlement of all the work that 
had been done prior to that time, that it was 
obtained by fraud—but I understand that there 
is no proof of the contract having been obtained 
by any fraud on the part of either party, both 
parties; appear to have been acting in good faith 
—then the architect, Mr. Kitchell, would be en­
titled to recover for his services, whatever they 
were worth up to that time, less the $750 which 
he received at that time.’ ”

Exception was noted as a ground of appeal 
to this part of the judge’s charge.

“ 9. The Court charged the jury as follows:
‘Now, gentlemen, this is a case entirely to be 

governed by the evidence of which you are to be



the sole judges. Take the ease. If you find that 
the contract of October 27th governs then the 
rule of law which I have laid down fixing the 
price the architect should receive for his services 
should govern your determination and /your ver­
dict should be accordingly. If, on the contrary, 
you find that the contract of October 27th did 
not settle the matter then your verdict should 
be for such services that the architect had ren­
dered up to that time, less the $750 which he 
had received on account.’ ”

Exception was noted to this part of the judge’s 
charge as a ground of appeal.

Point I.
The measure of damages was called to the 

trial Court’s attention on the admission of evi­
dence, on the motion for non-suit and direction 
of a verdict, by the requests to charge and by 
the exceptions to the charge itself.

The theory of the appellants in reference to 
the measure of damages was called to the 
Court’s attention first at page 27, and the cases 
of Kehoe v. Rutherford and Wilson v. Borden 
were cited in support thereof.

As long ago as 1893, in the Supreme Court 
ei this State, the theory of the appellants, con­
cerning the measure of damages in a case of this 
kind, was stated in the case of' Kehoe v. Ruther­
ford, 27 Yr., p. 23. The principle of this case 
has been followed in Wilson v. Borden, Court of 
Errors and Appeals,. 39 Vr,, p. 627, and other 
cases.

Tearing in mind that the respondent received, 
for doing three-fifths of the work, or the major 
portion thereof, more than twice what he would 
have received if he had done the whole work in
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accordance with the written contract, what Judge 
Dixon said, in Kehoe v. Rutherford, is very much 
to the point. The following is quoted from his 
opinion at page 26:

“ But the contention of the plaintiff was 
and is that as he was prevented from com­
pleting the contract without fault on his 
part, he is entitled to the reasonable value 
of the work done, without reference to the 
contract price, and if this be the correct rule, 
undoubtedly the case should have gone to 
the jury. But at the very threshold we are 
confronted with this possible result of the 
application of the rule contended for, that 
the plaintiff might recover $3,153 for doing 
about three-fifths of the work, while if he 
had done it all, he could have recovered 
only $2,743. The absurdity of the result 
condemns the application of such a rule.

“ Circumstances may exist in which, for 
work done under a special contract, the 
plaintiff will recover its fair value. Thus, 
if the contract be within the prohibition of 
the statute of frauds (McElroy v. Ludlum, 
5 Stew. Eq. 828), or if, the work being only 
partly done, that which is done or that which 
is left undone cannot be measured so as 
to ascertain its price at the rate specified 
in the contract (Derby v. Johnson, 21 Vt. 
17), or, in the absence of evidence to the 
contrary, it may be assumed that the rate 
specified is a reasonable one. United States 
v. Behan, 110 U. S. 338.

“ But generally, when it can be determined 
what, according to the contract, the plaintiff 
would receive for that which he has done 
and what profit he would have realized by 
doing that which, without fault, he has been
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prevented from doing, then these sums be­
come the legal, as they are the just, meas­
ure of his damages. He is to lose nothing, 
but on the other hand, he is to gain nothing, 
by the breach of the contract, except as the 
abrogation of a losing bargain may save 
him from additional loss.”

In Wilson v. Borden, 39 Vr. 627, the plaintiff 
was permitted, at the trial, to recover the cost 
of the work done and materials furnished, and 
in the opinion of the Court, written by Justice 
VanSyckle, the rule in Kehoe v. Rutherford was 
approved, and Justice VanSyckle said, in that 
case, at page 630:

“ I f  the plaintiff had completed one-quar­
ter of the whole work contracted for, he 
would have been entitled to one-quarter of 
the contract price; if he had completed one- 
half, to one-half of the contract price.”

There was a direction of a verdict in Wilson 
v. Borden, for the cost of the work done and 
materials furnished. This was one of the 
grounds of reversal.

In Westlecraft v. Barry, 54 Vr. 53, the judg­
ment was reversed in the Supreme Court be­
cause the referee, while recognizing the rule of 
damages in Kehoe v. Rutherford and Wilson v. 
Borden, found that the evidence did not enable 
him to apply it. The following is quoted from 
the opinion of Justice Swayze in that case, at 
page- 55:

“ The suit was upon a building contract 
by the contractor against the owner. The 
latter had prevented the contractor from 
going on with the buildings, and had com­
pleted them himself,, claiming the right to do 
so under the contract. Assuming that the
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defendant’s action was wrongful, the rule 
of damages applicable was the rule in Kehoe 
v. Rutherford, 27 Vr. 23, which was applied 
to a building contract in Wilson v. Borden, 
39 Id. 627. The referee recognized this rule, 
but found that the evidence did not enable 
him to apply it. He therefore adopted as 
the basis of his calculation a schedule which 
had been agreed upon as a guide to the 
amount of payments to be made at different 
stages of the work. It is not claimed that 
the payments in this schedule were in pro­
portion to the cost incurred up to the sev­
eral stages of progress in the work. The 
earlier payments may have been less or 
more than the cost, dependent upon whether 
the parties contemplated that the owner 
should hold back money in order to secure 
performance by the contractor, or should 
advance more than had been earned in or­
der to enable the contractor to proceed. 
The fact that these prices were agreed upon 
as representing the value of the work does 
not help; they were mere arbitrary figures. 
The referee himself finds that the plaintiff 
failed to prove that any profit would have 
accrued to him if he had been permitted 
to complete the work, and since the plain­
tiff testified that on the whole work he 
would have made a profit of $1,804 it is 
quite probable that the figures for the early 
part of the work were large enough to make 
that profit possible, and that the figures for 
the later part of the work were the bare 
cost, or even less. These considerations suf­
fice to show that the rule adopted by the 
referee did not correspond with the legal 
rule as settled by the cases already cited.”
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At the trial, counsel for the respondent relied, 

to sustain his theory of the damages, on the case 
of Stephen v. Camden and Philadelphia Soap 
Company, 46 Vr. 648, Court of Errors and Ap­
peals.

It is true that in this case the plaintiff was 
permitted to recover the reasonable value of 
the work done, but the case apparently was tried 
upon the theory that that was the measure of 
damages. In fact, Judge Vredenburgh, who 
wrote the opinion of the Court of Errors and 
Appeals, stated at the close of his opinion, at 
page 654:

“ Under the assignments of error in this 
case it is unnecessary to consider (as none 
of them are directed to the point) the dis­
tinctions drawn in the cases decided in this 
state relating to recovery for work done 
under special contracts where the declara­
tion is based upon the common counts alone. 
The most prominent of these are Ryan v. 
Remmey, 28 Vr. 474, and Kehoe v. Ruther*- 
ford, 27 Id. 23.”

It may be quite possible that counsel for the 
defendant in the Stephen case thought it more 
advantageous to him not to invoke the rule of 
damages laid down in the Kehoe case. At all 
events, for whatever reason, counsel did not see 
fit to have the damages measured in accord­
ance with the rule in the Kehoe case.

Cases are frequently tried upon a theory, 
which takes them out of the general rule. A 
fair example of this is the case of Coppola v. 
Grande, 96 Atl. 67, where the parties to the liti­
gation tried the case upon the theory that the 
plaintiff was entitled to recover the contract 
price, less payments made, and less the cost of 
completion, and it thereby became of no conse-
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quénce whether the plaintiff was rightfully or 
wrongfully excluded from finishing the work. 
This case involved a building contract.

It could not have been the intention of the 
Court of Errors-and Appeals, in the Stephen 
case, to overrule Kehoe v. Rutherford and Wilson 
v. Borden, as Judge Vredenburgh recognized the 
Kehoe case, but stated that none of the assign­
ments of error was directed to the distinctions 
drawn in the cases decided in this State relating 
to recovery for work done under special con­
tracts, where the declaration is based upon the 
common counts alone. Five years after the 
Stephen case, in Westlecraft v. Barry, Justice 
Swayze recognized and enforced the rule of 
damages laid down in the Kehoe case, and the 
Wilson case.

It may be argued by the respondent that as 
part of the work had; been done at the time the 
written contract was entered into, this alters the 
situation. But why should this make any dif­
férer ce? The real point involved, which re­
sulted in the rule enunciated by Justice Dixon 
in the Kehoe case, was that the plaintiff would 
have recovered under his theory of that case, 
more, for doing three-fifths of the work, then 
if he had done it all. But the respondent did 
work after the contract was signed. At the 
time the agreement “ Exhibit P. 5” was signed, 
the plans only had been drawn. Thereafter, the 
respondent testified (p. 26, 1. 40)', he was author­
ized to receive bids, and thereafter (p. 27, 11. 1 
to 10), he attended to the getting of bids from 
the various contractors. Besides this, the re­
spondent, upon the signing of the contract, was 
paid $750 (p. 36? 1. 25).

The respondent in the present case had done 
part of the work without any specified agree-
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ment as to the amount of his compensation, and 
after a dispute with the agent of the appellants, 
the contract was entered into providing for the 
work already done and for future work in con­
nection with the same job. Can it be doubted 
that Mr. Kitchell would have gladly received 
from Mr. Crossley $1,500 when the contract was 
signed to have been released from further work 
under it? He would have been only too pleased 
to have done so.

The non-suit in the Kehoe case was sustained 
upon the theory that the recovery would have 
exceeded the contract price.

Judge Vredenburgh, in the Stephen case, 
seems to have laid a good deal of stress upon 
the fact that the building of the structures was 
completely abandoned, and the authorities he 
cites are to the same effect. He says, at page 
653:

“ The plaintiff certainly could not perform 
further services, by way of supervision, un­
less a building was constructed, and such 
was the implied condition of his contract. ’ ’

Such was not the condition in the case now 
before the Court. Mr. Crossley testified (p. 63, 
b 35), on cross examination, that a building was 
erected at the corner of Market and Halsey 
streets, and (p. 64, 1. 1), that Mr. Kitchell did 
not superintend the work.

There are a class of cases where damages for 
trespass are computed on the basis of the resto­
ration of the land to its original condition, but 
the restoration must not exceed the diminuition 
in value.

Orange v. Manda, 48 Mr. 285.
The trial judge, in his charge to the jury, 

stated the rule of damages as contended for by



the appellants, and as requested by them to be 
charged, but he modified his charge and the 
requests to charge, limiting the jury in its ap­
plication thereof by stating that such was not 
the measure of damages unless the contract of 
October 27th “ Exhibit P. 5” applied.

The judge charged the jury (p. 73, 1. 20): 
“ Now, gentlemen, on the other view of 

the case, if you should find that the agree­
ment of October 27th was not in settlement 
of all the work that had been done prior 
to that time, that it was obtained by fraud 
—but I understand that there is no proof 
of the contract having been obtained by any 
fraud on the part of either party, both par­
ties appear to have been acting in good faith 

— then the architect, Mr. Kitchell, would be 
entitled to recover for his services, what­
ever they were worth up to that time, less 
the $750 which he received at that time.”

This part of the charge comprises the eighth 
ground of appeal.

There had been no suggestion of fraud in the 
ease, and therefore the reference by the trial 
Court to fraud does not have any bearing, but 
he told the jury that the respondent would be 
entitled to recover whatever his services were 
worth, if they found the agreement of October 
27th was not in settlement of all the work that 
had been done prior to that time.

To the same effect, the jury was charged (at 
p. 74, L 25), that if the contract of October 27th, 
did not settle the matter, then the respondent 
was entitled to be paid for such services ren­
dered by him, up to that time. This is the sub­
ject of the ninth ground for reversal.

It was not contended by the respondent that 
the agreement of October 27th did not refer to



all the work which he had done or that there 
was other work outside of this contract, for 
which he was entitled to other compensation.

A reference to the state of the case, from p. 
22 to p. 26, will disclose that such was the situa­
tion.

The only work done by the respondent, in­
volved in this suit, was in reference to the pro­
posed building at the corner of Market and Hal­
sey streets, covered by the written agreement.

But, as above mentioned, the case was barren 
of any contention on the part of the respondent 
that he performed other services than those 
finally referred to in the written agreement of 
October 27th, “ Exhibit P. 5.”

That the contract, “ Exhibit P. 5,” included 
not only the work done, but the work to be 
done, was called to the Court’s attention (p. 76), 
in taking exception to the judge’s charge.

Exception was taken (p. 76), to the refusal of 
the trial judge to charge as requested. Although 
there is but one exception to the Court’s refusal 
to charge as requested, this should be sufficient 
under the case of Consolidated TTaction Com­
pany v. Chenoivith, 32 Vr. Court of Errors and 
Appeals, at 561. Although in the exception to 
the refusal to charge in the Chenowith case, the 
exception was taken to the refusal to charge 
specifically as requested, in the present case, 
the Court’s attention was directed to the words 
he used in qaulifying the requests to charge.

Point II.
The motion for a non-suit or direction of a 

verdict should have been granted upon the 
ground that the action was not brought on the 
written contract but on a Quantum meviut.
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The written contract was introduced in evi­
dence by the respondent. The terms of the con­
tract were plain. The respondent made no claim 
that his loss could not be estimated in accord­
ance with the rule of damages laid down in the 
Kehoe case. In fact, he testified (p. 29, 1. -30) 
that he was entitled to receive three-fifths of 
the six per cent, for .making the plans and speci­
fications, and again (p. 40, 1. 10), that -the major 
portion of the work was done when the plans 
were made.

Ryan v. Remmey, 28 Vr. 474:

Syllabus.
1. “ Where a person agrees to take clay 

from beds, to be paid for at a certain rate, 
according to the quantity and quality of the 
Clay so to be raised, and has stripped off 
the surface earth, but before he has raised 
any clay is stopped in his work by the owner 
of the beds, with whom he has contracted, 
a suit will not lie on the common counts for 
the cost of such stripping.

2. “ If such contract 'has been illegally 
terminated, the remedy of the injured party 
is to sue on the contract, laying his damage 
for the loss of such profits as he would 
‘have made by the completion of the con­
tract. *f

I t is respectfully submitted:
1st. That the testimony of the respondent in 

reference to reasonable value of work was im­
properly admitted.

2nd. That the estimates were improperly ad­
mitted.

:3rd. That the motion for non-suit or direc­
tion of verdict should have been granted.



4th. That the requests to charge should have 
been charged as requested, without qualification.

5th. That the tria l judge erroneously charged 
the jury.

How can a judgment be defended or justified, 
which gives the respondent, in addition to $750 
in cash already received, $2,757.26 more, for 
doing three-fifths or a m ajor portion of the 
work, when he was willing to do it all for $1,- 
500?

I t  is respectfully submitted that the judgment 
should he reversed.
Raymond, Mountain, V an B laecom & Maesh,

O f C o u n se l f o r  A p p e l la n ts .

March Term, 1917.








