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NEW JERSEY

Court of Errors and Appeals

H u g h  Me e h a n ,
P la in tiff in Error,

vs.
Th e  B o a r d  o e  E x c i s e  Co m m i s s io n e r s  

o e  J e r s e y  City  e t  ag .,
D efendants in  Error.

On Error.

Brief of Defendants in Error.

Chapter 114, Laws of 1906, entitled “ A  supplement 
to an act entitled ‘An act to regulate the sale of spiritu-
ous, vinous, malt and brewed liquors,’ and to repeal an 
act entitled ‘An act to regulate the sale of intoxicating 
and brewed liquors, passed March seventh, one thou-
sand eight hundred and eighty-eight,’ approved Maich 
twentieth, one thousand eight hundred and eighty-nine, 
aims to regulate the sale of intoxicating liquors in this 
State.

The plaintiff in error is the holder of a license granted 
by the Board of Excise Commissioners of Jersey City 
to sell at retail spirituous, vinous, malt and brewed 
liquors at No. 213 Washington street, subject to the 
provisions of the laws regulating the sale of intoxicating 
and brewed liquors ( E x h ib it B , p. 12).
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B of r d C0T p Pl ai n S  p at ‘ h e r e s ol uti o n P a s s e d b y s ai d T he 
- B o ar d of E x ci s e C o m mi s si o n e r s o n J ul y 1 2 1 0 0 6 ( P

o f hi s b a r- r o o m o n d a y s w h e n t h e s al e of i nt o xi c ati n, 

h q u o r s i s p r o hi bit e d b y l a w ( S u n d a y s a n d el e cti o n day) 

a n d t h at it i s di s c ri mi n ati n g: a n d i m p o s e s m or e restri - 

h o n s u p o n t h e pl ai ntiff ( a s al o o n- k e e p e r), o n e cl ass of 

d e al e r s t h a n u p o n a n ot h e r cl a s s of d e al er s ( k e e p ers of 

■ n ns, h ot el s, r e st a u r a nt s, & c ) , i n t h at h e m ust u n der 

I S r e s ol uti o n a n d i n c o m pli a n c e t h e r e wit h, e x p os e t he 

e nti r e i nt e ri o r of hi s b a r- r o o m t o vi e w f r o m t he street 

o n t h e d a y s w h e n t h e s al e of i nt o xi c ati n g li q u or s is pr o- 

1 it e , w hil e t h e ot h e r cl a s s of p e r s o n s, t o wit, kee pers 
o f i n n s, h ot el s, r e st a u r a nt s, & c., n e e d n ot d o s o.

P O I N T I.

S u c h cl a s sifi c ati o n o f all d e al e r s si mil a rl y sit u at e d is 
wit hi n t h e l e gi sl ati v e a ut h o rit y.

A m . &  E n g. E n e y. o f L a w ( 2 E d. ), V ol. if.

I n t o xi c a ti n g E i q u o r s /’ p. 2 0 8, 2 0 9.

C o m r s  v s. C a s e y , 1 3 4 M a s s., p. 1 9 4.

M e t. B o a r d o f E x c i s e  v s. B a r ri e, 3 4 N. Y.  
K e p t :, p. 6 y y.

S t a t e  v s. C o r r o n et al. ( N . H . ), 6 2 At!,, p.  
1 0 4 4.

P O I N T II.

T h e a ct i s c o n stit uti o n al; it r e g ul at e s t h e tr affi c of a n 
u nl a wf ul b u si n e s s.

T h e ri g ht t o r e g ul at e t h e s al e of i nt o xi c ati n g li q u ors 

b y t h e E e gi sl at u r e, o r b y m u ni ci p al o r ot h er a ut h orit y 

u n d e r l e gi sl ati v e p o w e r gi v e n, i s wit hi n t h e p oli c e 

p o w er; of t h e St at e a n d i s p r a cti c all y li mitl e s s.

Pl ai ntiff s li c e n s e f r o m t h e J e r s e y Cit y E x ci s e B o ar d 

i s n o c o nt r a ct, b ut i s a m e r e p e r mi s si o n t o pl ai ntiff t o 

i n a n u nl a wf ul b u si n e s s.
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C o ol e y’ s C o n s tit u ti o n al Li m it a ti o n s, p h  B d.,  

p. 8 4 5. ■  ' ■  •
C o wl e y v s. C h ri st e n s e n, 1 3 7 J J. S., p. 8 6.

R o bi n s o n  v s. H a u g, 7 1 M i c h., p. 3 8.

H o b o k e n  v s. G o o d m a n, 6 8 N . J. L :, p. 2 1 7.

C r o k e r  v s. B o a r d o f E x ci s e o f C a m d e n, 6 3  

A tl. R e p., p. 9 0 1.

P a ul  v s. Gl o u c e st e r Cit y, 2 1 V r., p. ¿ 8 6.

S t at e S a n f o r d  v s. M o r ri s, 7 V r., p. 7 2.

R u s s ell P oli c e P o w e r s o f S t a t e, p. 2 7.

P O I N T I I I.

C h a pt er 1 1 4, L a w s o f 1 9 0 6, i s n ot i n vi ol ati o n of t h e 

f o urt e e nt h a m e n d m e nt o f t h e C o n stit uti o n of t h e U nit e d 

St at es.

( a) N o f u n d a m e nt al ri g h t t o w hi c h t h e pl ai ntiff i s 

e ntitl e d h as b e e n i n v a d e d b y t hi s a ct, o r b y t h e r e s ol u -

ti o n p ass e d b y s ai d B o a r d.

( b ) Hi s li c e n s e t o s ell i n t o xi c a ti n g li q u o r s g a v e hi m 

n o pri vil e g e s o r i m m u niti e s.

( c) N or i s hi s li c e n s e a p r o p e rt y ri g h t, of w hi c h h e i s 

de pri v e d.

( d ) N o r i s h e d e p ri v e d o f t h e l e g al p r ot e cti o n of t h e 

l a w. All ot h e r p e r s o n s si mil a rl y e n g a g e d i n t h e r et ail 

s al e of li q u or s a s a s al o o n - k e e p e r' a r e s u bj e ct t o t h e r e g u -

l ati o ns of w hi c h h e c o m pl ai n s. T hi s a ct i s a p oli c e r e g u -

l ati o n, e n a ct e d u n d e r t h e p oli c e p o w e r s o f t hi s S t a t e ; it 

r e g ul at es t h e s al e o f i n t o xi c a ti n g d ri n k, a n d alt h o u g h 

its s c o p e i s li mit e d, y et, i n it s a p pli c ati o n, it aff e ct s all 

s al o o n- k e e p ers ali k e, a n d i s n ot i nt e r di ct e d b y t h e f o u r -

t e e nt h a m e n d m e nt.

S o o n H i n g  v s. C r o wl e y, 1 1 3 U. S. 7 ° 3 >' 5  S u p.

Ct. 7 3 0 ; 2 8 L. B. 1 1 4 5.

B a r bi e r  v s. C o n n oll y, 1 1 3 U. S. 2 7 —3 2 , 5 S u p.

Ct. 3 5 7 ; 2 8 L . L . 9 2 3.

H a y e s v s. S t a t e, 1 2 0 U. S. 6 9 ; 7 S u p - C t. 3 3 0 ;  

3 0 L. B. 5 7 8.
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J °nes vs. Brim, 165 U. S, 180; i 7 Sup. Ct.
282; 41 L . E . 67 7 .

H oboken  vs. Goodman3 39 Vr. 217; 68 N
J  • iy,

P O IN T  IV.

The Excise Board of Jersey City was not dependent 
upon the powers granted to said Board by the-Legisla-
ture under the laws of 1906, but aside from the powers 
so granted to it by Chapter 114 of the Laws of 1906, 
the Excise Board of Jersey City, under the Act of 1903 
(P. L. 369), creating said board, and under the fifth 
section of said act entitled “An act concerning cities 
of the first class in this state, constituting municipal 
board of excise commissioners therein and defining the 
powers and duties o f such boards, &c.,” possessed “the 
sole power in such cities to license and regulate inns, 
taverns, restaurants, beer saloons and all places where 
>any  kind of vinous, malt, brewed, spirituous or other 
intoxicating liquor is sold.

The adoption of this resolution was but a regulation 
of plaintiff s business within the scope of the power pos-
sessed by said board.

Croker vs. Board o f E xcise o f Camden, 63 Atl.
Rep., p. 901.

P O IN T  V.

Section 5 of Chapter 114, Act of 1906, can be sev-
ered from the rest of the act ; it is unconnected with the 
other provisions thereof, and can be declared void with-
out affecting the rest of the act.

M cArdle  vs. Jersey City, 66 N. J. Law (37
V r-), P- 590-
State vs. Davis, 72 N . J. L , (43 V r.), p. 345-

It is. respectfully submitted that the writ of error 
should be dismissed.

G E O R G E  L. RECORD, 
P E T E R  B A C K E S,

Attorneys for and o f Counsel zvith 
the Defendants in Error.
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Bew Jersey Court of Errors 
artb Hppeals.

Hug h  Me e h a n , )
Prosecutor, Plaintiff in error. I g n o er^orarim
vs. \ Error to

Boar d o f  Exc is e  Co mmis s io n e r s  of  f Supreme Court. 
Jer sey  Ci t y , et at., \

Defendants below and in error. I

B R I E F  O F  R . V. L I N D A B U R Y  O N  B E H A L F  O F  

P L A I N T I F F  I N  E R R O R .

T h is w r it  o f  e r r o r  p r e s e n t s  fo r  d e te r m in a t io n  th e  

c o n stitu tio n a lity  o f  S e c t io n  4 o f  a n  a c t  o f  th e  le g i s la -

ture e n title d  “ A  S u p p le m e n t  to  a n  a c t  e n t i t le d  ‘A n  

act to  r e g u la te  th e  s a le  o f  s p ir i t u o u s ,  v in o u s , m a lt  a n d  

brewed liq u o r s , a n d  t o  r e p e a l  a n  a c t  e n t i t le d ,  “ A n  a c t  

to re g u la te  th e  s a le  o f  i n t o x ic a t in g  a n d  b r e w e d  

liquors,”  p a ss e d  M a r c h  7 , 18 8 8 /  a p p r o v e d  M a r c h  20, 

1889,”  w h ic h  a c t  w a s  a p p r o v e d  A p r i l  1 3 ,1 9 0 6 .

The se ctio n  in  q u e s t io n  r e a d s  a s  f o l l o w s :

“ 4. S e c t io n  e le v e n  o f  th e  a c t  to  w h ic h  t h is  a c t  

is a  s u p p le m e n t, a n d  w h ic h  w a s  a m e n d e d  b y  a n  
a c t  a p p ro v e d  M a r c h  e ig h th , n in e te e n  h u n d r e d  a n d  
five, is  h e r e b y  f u r t h e r  a m e n d e d  so  a s  to  r e a d  a s  

fo l lo w s :
“ 1 1 . N o  l ic e n s e  s h a l l  b e  g r a n t e d  to  s e ll  s p ir i t -

uous, v in o u s , m a l t  o r  b r e w e d  l iq u o r s  b y  le s s  
m easu re  th a n  o n e  q u a r t  in  a n y  s to r e , sh o p , a p a r t -
m ent, o r  p la c e  in  w h ic h  a  g r o c e r y  o r  o th e r  m e r -

c a n tile  b u s in e s s  ( e x c e p t in g  th e  k e e p in g  o f  a  r e s -
ta u r a n t, o r  th e  s a le  o f  to b a c c o  a n d  c ig a r s  b y  re-
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t a i l )  is  c a r r ie d  on , o r  in  a n y  n e w  p la c e  within 

t w o  h u n d re d ' fe e t  o f  th e  c u r t i la g e  o f  a  church edi-
fice , s c h o o lh o u s e  o r  a r m o r y , m e a su re d  between 
th e  n e a r e s t  p o in t  o f  t h e  s a m e  a n d  n e a r e s t  point of 
th e  b u i ld in g  w h e r e in  s u c h  l iq u o r s ,  o r  a n y  of them, 
a r e  in te n d e d  t o  b e  s o l d ; o r  i f  n o t  in  a n  inn and 
t a v e r n , o r  a  h o te l  h a v in g  a t  l e a s t  te n  sp are  rooms 

a n d  b e d s  f o r  th e  a c c o m m o d a tio n  o f boarders' 
t r a n s ie n t  a n d  t r a v e le r s ,  o r  a  r e s ta u r a n t  where 
th e  b u s in e s s  o f  fu r n is h in g  m e a ls  t o  th e  public for 
c o m p e n s a t io n  i s  r e g u la r ly  c a r r ie d  on, an d  which 
r e s t a u r a n t  i s  c o n d u c te d  a n d  o p e r a te d  on more 
t h a n  o n e  f lo o r  o r  s t o r y  o f  th e  b u ild in g  where 
s u c h  b u s in e s s  is  c a r r ie d  o n , o r  a  p ic n ic  or recrea-
t io n  g r o u n d , o r  a  b u i ld in g  w it h  a  b a w lin g  alley, 
o r  a  b u i ld in g  e n t ir e ly  o c c u p ie d  b y  a  regularly 
o r g a n iz e d  c lu b  o r  a s s o c ia t io n , in  a n y  place, ex-
c e p t  in  a  b a r  o r  b u s in e s s  ro o m , u p o n  th e  ground 
f lo o r  o r  b a s e m e n t  o f  a  b u i ld in g  o n  a  p u b lic  street.

“ I f  n o t  in  a n  in n  a n d  t a v e r n , o r  a  h o te l having 

a t  l e a s t  te n  s p a r e  r o o m s a n d  b e d s fo r  th e  accom-
m o d a tio n  o f  b o a r d e r s , t r a n s ie n t s  a n d  travelers, 
o r  a  r e s t a u r a n t  w h e r e  t h e  b u s in e s s  o f  furnishing 

m e a ls  t o j t i e  p u b lic ,  fo r  c o m p e n s a tio n , is  regu-
l a r l y  c a r r ie d  on, a n d  w h ic h  r e s ta u r a n t  is con-
d u c te d  a n d  o p e r a te d  o n  m o r e  th a n  one floor or 
s t o r y  o f  th e  b u i ld in g  w h e r e  s u c h  busin ess is 
c a r r ie d  o n , o r  a  p ic n ic  o r  r e c r e a t io n  gro u n d , or a 
b u i ld in g  w it h  a  b o w lin g  a l le y ,  o r  a  b u ild in g  en-

t i r e l y  o c c u p ie d  b y  a  r e g u la r ly  o rg a n iz e d  club or 
a s s o c ia t io n , n o  s p ir i t u o u s ,  v in o u s , m a lt , brewed, 
o r  o th e r  i n t o x ic a t in g  l iq u o r s  s h a l l  be sold or 
s e r v e d  u n d e r  s u c h  l ic e n s e  in  a n y  roo m , excep t in 
s u c h  b a r  o r  b u s in e s s  ro o m , a n d  th e  c le a r  interior 

v ie w  o f  th e  w h o le  o f  s a id  b a r  o r  b u sin e ss  room 
( e x c e p t  fo r  t o i l e t  p u r p o s e s )  s h a l l  be in  n o  way 
o b s t r u c te d  b y  a  s c re e n , n o n -tr a n s p a r e n t  glass, 
s h a d e , b l in d , d o o r , s h u t te r ,  o r  m erch an d ise , or 
a n y  o th e r  a r t i c le  p la c e d  in  a n y  o f  sa id  rooms. 
T h e  c o u r t , e x c is e  b o a rd , o r  o th e r  b o a rd  o r  author-
i t y  h a v in g  p o w e r  b y  la w  to  g r a n t  lic e n s e s  in  any



m u n ic ip a lity  o f  t h is  s ta te ,  i f  s a id  l ic e n s e  is  n o t  
in an in n  a n d  t a v e r n , o r  a  h o te l  h a v in g  a t  le a s t  
ten sp a re  r o o m s a n d  b e d s  f o r  t h e  a c c o m m o d a tio n  
of b o a rd ers, t r a n s ie n t s  a n d  t r a v e le r s ,  o r  a  r e s -
ta u ra n t w h e r e  th e  b u s in e s s  o f  f u r n is h in g  m e a ls  

to th e  p u b lic , f o r  c o m p e n s a t io n , i s  r e g u la r ly  c a r -
ried on, a n d  w h ic h  r e s t a u r a n t  is  c o n d u c te d  a n d  
operated  on  m o r e  t h a n  o n e  f lo o r  o r  s t o r y  o f  th e  
b u ild in g  w h e r e  s u c h  b u s in e s s  is  c a r r ie d  o n , o r  a  
p icn ic o r  r e c r e a t io n  g r o u n d , o r  a  b u i ld in g  w it h  
a  b o w lin g  a lle y ,  o r  in  a  b u i ld in g  e n t ir e ly  o c c u -
pied b y  a  r e g u la r ly  o r g a n iz e d  c lu b  o r  a s s o c ia t io n  

sh all u p o n  th e  d a y s  a n d  t im e s  w h e n  t h e  s a le  o f  
liq u o rs o r  o th e r  in t o x ic a t in g  d r in k s  is  b y  la w  
p ro h ib ited  t o  b e  s o ld , m a y  a t  a n y  o r  a l l  o th e r  
tim es, r e q u ir e  t h a t  th e  e n t ir e  in t e r io r  o f  s u c h  b a r  

or b u sin ess  ro o m  in  w h ic h  s u c h  l iq u o r s  a n d  o th e i  
in to x ic a t in g  d r in k s  a r e  s o ld  a n d  s e r v e d  s h a ll ,  

d u rin g  th e  e n t ir e  p r o h ib it e d  t im e , o r  m a y  a t  a n y  
or a ll  o th e r  t im e s , a s  m a y  b e  r e q u ir e d  b y  s u c h  
a u th o rity , b e  o p e n  t o  f u l l  v ie w  fr o m  th e  p u b l ic  

street ; a n d  u p o n  t h e  m a k in g  o f  a n  o r d e r  t o  t h a t  
e ffect b y  th e  c o u r t ,  e x c is e  b o a r d , o r  o th e r  a u -

th o rity  h a v in g  p o w e r  t o  g r a n t  s u c h  l ic e n s e s , a  
fu ll v ie w  o f  th e  e n t ir e  in t e r io r  o f  s u c h  b a r s  o r  
busin ess ro o m s in  s u c h  m u n ic ip a l i t y  s h a l l  n o t  
th e re a fte r  d u r in g  t h e  t im e s  s o  s p e c ifie d , a s  a fo r e -

said, be o b s tr u c te d  fr o m  th e  p u b lic  s t r e e t  b y  th e  
use o f n o n -tr a n s p a r e n t  g la s s ,  o r  o f  a  sh a d e , b lin d , 
sh u tter, sc re e n , m e r c h a n d is e  o r  a n y  o th e r  a r t i c le  
p laced  w ith in  o r  w it h o u t  th e  b u i ld in g  in  w h ic h  

such room  is  lo c a te d .

“ F o r  a  v io la t io n  o f  a n y  o f  t h e  p r o v is io n s  o f  t h is  

section  th e  l ic e n s e  h e ld  b y  th e  p e r s o n  o r  p e r s o n s  
so o ffe n d in g  s h a l l  b e  f o r fe i t e d  in  t h e  m a n n e r  
p rovid ed  b y  la w , a n d  a n y  p e r s o n  o r  p e r s o n s , 
w h eth er lic e n s e d  o r  u n lic e n s e d  e n g a g e d  in  c a r r y -
in g  on th e  s a le  o f  l iq u o r s ,  w h o , d ir e c t ly  o r  in -
d irectly , v io la t e s  th e  p r o v is io n s  o f  t h is  s e c t io n  
sh all be g u i l t y  o f  th e  o ffe n s e  o f  k e e p in g  a  d is -

o rd erly  h o u se .”
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B r ie f ly ,  th e  f a c t s  in  th e  c a s e  a r e  a s  fo llo w s: On 

J u l y  12 , 19 0 6 , th e  B o a r d  o f  E x c is e  C om m ission ers of 

J e r s e y  C i t y  m a d e  a n d  a d o p te d  t h e  fo l lo w in g  resolu-
t io n  :

“ R eso lv ed ,  T h a t  fr o m  a n d  a f t e r  th e  adoption 
o f  t h is  r u le ,  th e  in t e r io r  o f  th e  b a r , o r  business 

r o o m , in  w h ic h  l iq u o r s  a n d  o th e r  intoxicating 
d r in k s  a r e  s o ld  a n d  s e r v e d  u n d e r  a n y  license 
g r a n t e d  b y  t h is  B o a r d ,  s h a l l ,  d u r in g  such time 
a s  s u c h  s a le s  a r e  p r o h ib it e d  b y  la w , be open to 
f u l l  v ie w  fr o m  th e  p u b l ic  s t r e e t ;  P ro v id e d , how-
e v e r , t h is  r u le  s h a l l  h a v e  n o  a p p lic a t io n  to such 
p la c e s  a s  a r e  e x e m p t  fr o m  i t s  o p e ra tio n , under 
th e  p r o v is io n s  o f  t h e  s a id  la w .”

A t  th e  t im e  t h e  s a id  r e s o lu t io n  w a s  adopted  the 

p l a i n t i f f  in  e r r o r  h a d  b e e n  e n g a g e d  in  th e  r e ta il  liquor 

b u s in e s s  a t  N o . 2 1 3  W a s h in g to n  S t r e e t ,  J e r se y  City, 

f o r  fo u r  y e a r s ,  d u r in g  a l l  o f  w h ic h  t im e  h e  had been 

l ic e n s e d  b y  th e  s a id  B o a r d  t o  k e e p  a n d  m ain tain  a 

r e s t a u r a n t  a n d  t o  s e ll  a t  r e t a i l  s p ir itu o u s , vinous, 

m a lt  a n d  b r e w e d  liq u o r s .  T h e  la s t  o f  th e se  licenses 

e x te n d e d  fr o m  J u l y  1 ,  19 0 6 , to  J u l y  1 ,  1907, and at 

th e  t im e  o f  t h e  p a s s a g e  o f  th e  s a id  re so lu tio n  the 

p l a i n t i f f  in  e r r o r  w a s  u n d e r  i t s  a u t h o r i t y  s t i l l  main-

t a i n in g  a  b a r  ro o m  a n d  r e s t a u r a n t  a t  th e  location 

n a m e d . D u r in g  a l l  o f  t h e  t im e  m e n tio n e d  th ere were 

w o o d e n  a n d  g la s s  s c r e e n s  in  th e  s h o w  w in d o w s  on the 

s t o r e  flo o r , a n d  n o n -tr a n s p a r e n t  g la s s ,  su ch  a s were 

c o m m o n ly  u s e d  in  c o n n e c t io n  w it h  th e  r e ta il  liquor 

b u s in e s s  in  J e r s e y  C i t y ,  in  th e  d o o r s  le a d in g  from  the 

b a r  to  th e  s t r e e t . T h e  w in d o w s  a n d  d o o rs  o f the res-

t a u r a n t  wre r e  a ls o  f it te d  w it h  c u r ta in s ,  a l l  o f which 

h a d  b ee n  m a in ta in e d  in  c o n n e c t io n  w it h  th e  b a r dur-

in g  a l l  o f  th e  t im e  m e n tio n e d . D u r in g  the same 

p e r io d  th e  p l a i n t i f f  in  e r r o r  h a d  m a in ta in e d  on the 

r e s t a u r a n t  f lo o r  a  p a r t i t io n  d iv id in g  h is  restaurant
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into a fro n t a n d  r e a r  ro o m  a n d  h a d  a ls o  m a in ta in e d  

an ad d itio n al ro o m  in  h a c k  o f  t h e  r e a r  ro o m  f o r  c o o k -

ing purposes. T h e s e  la t t e r  r o o m s  w e r e  c o n n e c te d  w it h  

the fro n t b a r  ro o m  b y  o r d in a r y  d o o rs . I n  c o n n e c -

tion w ith  h is  sa lo o n  b u s in e s s , a n d  in  th e  f r o n t  b a r  

room, th ere  w a s  a  c ig a r  c a s e  a n d  c o u n t e r  a n d  a  lu n c h  

counter. D u r in g  a l l  o f  th e  s a id  t im e  t h e  p l a i n t i f f  

in error h a d  a t  t h a t  lo c a t io n  s o ld  a t  r e t a i l  s p ir i t u o u s ,  

vinous, m a lt  a n d  b r e w e d  l iq u o r s ,  a n d  h a d  a ls o  s e r v e d  

to his cu sto m e rs  c o o k e d  fo o d , p a r t  o f  w h ic h  w a s  

cooked in  th e  b a c k  ro o m  a b o v e  r e fe r r e d  to , a n d  s e r v e d  

both in th e  f r o n t  b a r  r o o m  a n d  in  t h e  r e a r  b a r  ro o m . 

Since th e  m a k in g  a n d  a d o p t io n  o f  t h e  r e s o lu t io n  a b o v e  

quoted, th e  p o lic e  d e p a r t m e n t  o f  J e r s e y  C i t y  h a v e  

notified th e  p la in t i f f  in  e r r o r  a n d  o th e r s  h o ld in g  

sim ilar lic e n se s  t h a t  th e  in t e r io r s  o f  t h e i r  b a r s  m u s t  

be kept open to  f u l l  v ie w  fr o m  t h e  p u b l ic  s t r e e t  a t  a l l  

times w hen th e  s a le  o f  l iq u o r s  is  p r o h ib it e d  b y  la w ,  b y  

rem oving a ll  sc re e n s  a n d  o th e r  o b s t r u c t io n s  p la c e d  in  

any of th e  s a id  ro o m s. T h e s e  n o t if ic a t io n s ,  h o w e v e r , 

do not a p p ly  t o  o r  a f fe c t  a n y  p la c e  l ic e n s e d  a s  a n  in n  

or tavern, o r a  h o te l h a v in g  a t  le a s t  te n  s p a r e  r o o m s 

and beds fo r  th e  a c c o m m o d a tio n  o f  b o a r d e r s  o r  t r a v e -

lers, or a  r e s t a u r a n t  w h e r e  th e  b u s in e s s  o f  fu r n is h -

ing m eals to  th e  p u b lic  fo r  c o m p e n s a t io n  i s  r e g u la r ly  

carried on, a n d  w h ic h  r e s t a u r a n t  is  c o n d u c te d  a n d  

operated1 on m o re  t h a n  o n e  f lo o r  o r  s t o r y  o f  th e  b u i ld -

ing w here su ch  b u s in e s s  i s  c a r r ie d  o n , o r  a  p ic n ic  o r  

recreation g ro u n d , o r  a  b u i ld in g  w it h  a  b o w lin g  a l le y ,  

or a  b u ild in g  e n t ir e ly  o c c u p ie d  b y  a  r e g u la r ly  o r g a n -

ized club o r  a s s o c ia t io n . W i t h  a  f e w  e x c e p t io n s  l i -

censes g ra n te d  b y  th e  E x c is e  B o a r d  o f  J e r s e y  C i t y  to  

sell liq u o r a t  r e t a i l ,  a r e  k n o w n  a s  r e s t a u r a n t  l ic e n s e s , 

and no lic e n se s  h a v e  b e e n  g r a n t e d  to  a n y  o n e  in  th e  

said c ity  to  k eep  a n d  m a in t a in  a  h o te l  o f  te n  r o o m s  o r
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m o r e  o f  th e  c h a r a c t e r  a n d  d e s c r ip t io n  referred to in 

t h e  a c t  in  q u e s t io n . T h e  p l a i n t i f f  in  e r r o r  does not 

k e e p  a n  in n  o r  t a v e r n .

A  w r i t  o f  c e r t io r a r i  h a v in g  is s u e d  o u t  o f the su-

p r e m e  c o u r t  d ir e c t e d  t o  th e  M a y o r  a n d  A lderm en  of 

t h e  c i t y  o f  J e r s e y  C i t y  a n d  t h e  B o a r d  o f  E x c is e  Com-

m is s io n e r s  o f  J e r s e y  C i t y ,  c o m m a n d in g  th em  to cer-

t i f y  a n d  r e t u r n  t h e  s a id  r e s o lu t io n  a n d  a ll  proceed-

in g s  in  c o n n e c t io n  t h e r e w ith  t o  t h e  ju s t ic e s  of the 

s a id  c o u r t ,  a n d  r e a s o n s  h a v in g  b e e n  d u ly  filed  and the 

r e t u r n  c o n t a in e d  o n  p p . 6 -13  o f  th e  “ S t a t e  o f  Case” 

h a v in g  b e e n  d u ly  m a d e  a n d  a r g u m e n t  h a d  thereon, 

ju d g m e n t  r e s u lte d  in  f a v o r  o f  th e  d e fe n d a n t  in  error. 

U p o n  b e h a lf  o f  t h e  p l a i n t i f f  in  e r r o r  i t  i s  respectfu lly  

s u b m it te d  t h a t  t h e  s a id  ju d g m e n t  s h o u ld  be reversed 

f o r  th e  r e a s o n s  h e r e in a f t e r  s ta te d .

T h a t  th e  s a le  o f  l iq u o r  i s  s u b je c t  t o  le g is la t iv e  regu-

la t io n  u n d e r  th e  p o lic e  p o w e r  o f  th e  s t a t e  is  o f  course 

c o n c e d e d . T h a t  s u c h  le g is la t io n  m u s t  n o t however 

c o n f lic t  w it h  th e  p r o v is io n s  o f  e i t h e r  th e  F e fe ra l or 

s t a t e  c o n s t i t u t io n  i s  e q u a l ly  w e ll  s e tt le d . T h is  prin-

c ip le  i s  b o th  r e c o g n iz e d  a n d  w e ll  s t a te d  in  th e  opinion 

o f  M r. J u s t i c e  F o r t  in  t h is  c a s e  in  th e  fo llow ing 

l a n g u a g e :

“ I t  is not our intention, of course, to affirm 
that, under the police power, notwithstanding 
the fourteenth amendment, the state may, by 
arbitrary, fanciful or illusory action, discriminate 
between citizens holding licenses. After the li-
cense is granted, all who are sim ilarly situated 
are entitled to equal privileges as licensees. Class 
legislation, whether within or without the police 
power, discrim inating against some and favoring 
others, is prohibited.”

T h e  s a m e  r u le  h a s  b e e n  r e c o g n iz e d  b y  th is  court 
in  P a u l  v s . G lo u ceste r County^  2 1  V r o o m , 585, 592, 

a n d  in  m a n y  o th e r  c a se s . T h a t  i t  h a s  been  adopted



7

in the F e d e r a l c o u r ts ,  a n d  g e n e r a l ly  in  th e  c o u r t s  o f  

the oth er s ta te s , m a y  b e  se e n  fr o m  B a r b ie r  vs . C o n -

nolly, 1 1 3  U . S .,  2 7  a n d  th e  la r g e  n u m b e r  o f  c a s e s  

cited on p a g e  9 3 7  o f  V o lu m e  22 o f  t h e  A m e r ic a n  &  

E n glish  E n c y c lo p e d ia  o f  L a w .

The q u e stio n  p r e s e n te d  f o r  d e te r m in a t io n  t h e r e fo r e  

is as to  w h e th e r  th e  s e c t io n  o f  th e  a c t  o f  19 0 6  u n d e r  

review  co n fo rm s to  th e  r e q u ir e m e n ts  o f  b o th  t h e  S t a t e  

and F e d e ra l C o n s t it u t io n s . I  r e s p e c t f u l ly  s u b m it  t h a t  

it con form s t o  n e ith e r .

I.

I t  c o n f l i c t s  w i t h  t h e  p r o v i s i o n  o f  t h e  s t a t e  c o n -

s t i t u t i o n  PROHIBITING THE LEGISLATURE FROM PASSING 

PRIVATE, LOCAL OR SPECIAL LAWS REGULATING THE IN-

TERNAL AFFAIRS OF MUNICIPALITIES.

T h is p r o v is io n  is  c o n t a in e d  in  A r t i c l e  4, S e c t io n  7 , 

p aragrap h  1 1  o f  th e  C o n s t i t u t io n ,  a n d  is  a s1 f o l l o w s : 

“ T h e  L e g is la t u r e  s h a l l  n o t  p a s s  p r iv a t e ,  lo c a l  
or s p e c ia l la w s  in  a n y  o f  th e  f o l lo w in g  e n u m e r a te d  
cases, t h a t  is  t o  s a y : * * * ; r e g u la t in g  th e
in te r n a l a f f a i r s  o f  t o w n s  a n d  c o u n t ie s ;  a p p o in t -
in g  lo c a l  o ffic e r s  o r  c o m m is s io n s  to  r e g u la t e  m u n i-

c ip a l a f fa ir s . ’’

T h a t th e  s e c t io n  o f  t h e  a c t  o f  19 0 6  u n d e r  r e v ie w  c o n -

stitutes a n  a t t e m p t  t o  r e g u la t e  t h e  in t e r n a l  a f f a i r s  o f  

m u n ic ip a litie s  se e m s t o  b e  s e t t le d  b y  t h e  d e c is io n  o f  

this c o u rt  in  P a u l  v s . G lo u ceste r C o u n ty , supra, a n d  

th at o f th e  S u p r e m e  C o u r t  in  B e r r y  v s . Cram er, 29 

Vroom , 278.

T h a t i t  p r o v id e s  f o r  a  c la s s i f ic a t io n  o f  t h e  v a r io u s  

places in  w h ic h  th e  s a le  o f  l iq u o r  is  c o n d u c te d  e n t ir e ly  

un like th a t  p r o v id e d  in  a n y  o f  t h e  e a r l ie r  le g is la t io n  

w ith  r e g a r d  to  th e  s a m e  b u s in e s s  w i l l  n o t  b e  d e n ie d  

and w ill  r e a d i ly  a p p e a r  fr o m  a n  e x a m in a t io n  o f  th e  

ea rlier a cts.
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T h e  a c t ( G e n . S t a t . p. 1 8 1 0 ) , t o  w h i c h  t h e a c t of 

A p r i l 1 3 , 1 9 0 6 , i s  a s u p p l e m e n t, c l a s s i f i e s t h o s e s elli n g 

l i q u o r  u p o n  t h e  b a s i s o f t h e  p o p u l a t i o n  o f t h e l o c ali t y 

i n  w h i c h  t h e y  a r e  t o  s e ll, a n d  t h i s  c l a s s i f i c a t i o n  h a s 

b e e n d e c i d e d  b y  t h i s  c o u r t t o  b e a  n a t u r a l a n d  a p p r o -

p r i a t e  o n e a n d  t h e r e f o r e  v a l i d . P a u l  v s. G l o u c e s t e r  

C o u n t y ,  s u p r a .

T h e  s a m e a c t a l s o  d i s t i n g u i s h e s b e t w e e n  t h o s e s ell -

i n g  l i q u o r  i n  s m a ll q u a n t i t i e s  ( l e s s  t h a n  o n e q u a r t ) 

a n d  t h o s e  s e l l i n g  l i q u o r  i n  l a r g e r  q u a n t i t i e s , b y c h a r g -

i n g  a  h i g h e r  l i c e n s e  i n  t h e  f o r m e r  c a s e  t h a n  i n t h e 

l a t t e r , a n d  b y  m a k i n g  i t  a n  o f f e n s e  t o  p e r m i t li q u o r t o 

b e d r u n k  o n t h e  p r e m i s e s w h e r e  s o l d  i n  a n y  q u a n ti t y 

f r o m  o n e q u a r t t o  fi v e g a ll o n s .

U n t i l t h e  p a s s a g e  o f t h e a c t o f A p r i l 1 3 , 1 9 0 6, p e r -

s o n s l i c e n s e d  t o  s e ll l i q u o r  i n  s m a l l e r  q u a n t i t i e s t h a n 

o n e q u a r t , w e r e  c l a s s i f i e d  s o l e l y  u p o n  t h e  b a s i s o f t h e 

p o p u l a t i o n  o f t h e  m u n i c i p a l i t y  i n  w h i c h  t h e y  w e r e a u -

t h o r i z e d  t o  s e ll.  W i t h  t h e  s o l e  e x c e p t i o n  o f t h e 

c h a n g e s m a d e i n  s e c t i o n  1 1 , a l l o f t h e  p r o v i s i o n s a n d 

r e s t r i c t i o n s  o f t h e  a c t s t i l l o p e r a t e  e q u a ll y  a n d  u n i -

f o r m l y  u p o n  a l l t h o s e  e n g a g e d  i n  t h e  l i q u o r  b u si n e s s 

a n d  t h e  o n l y  c l a s s i f i c a t i o n  a t t e m p t e d  t o b e m a d e i s 

b a s e d  u p o n  p o p u l a t i o n  o r u p o n  t h e  q u a n t i t i e s i n w h i c h 

l i q u o r  i s  s o l d .

■ S e c ti o n 1 1, h o w e v e r, a s a m e n d e d b y s e cti o n 4 of t h e 

a c t o f 1 9 0 6  di vi d e s t h o s e e n g a g e d i n s elli n g li q u o r 

i n q u a n ti ti e s o f l e s s t h a n o n e q u a r t i n t o 1 t w o di sti n ct 

cl a s s e s, u p o n o n e o f w hi c h i s i m p o s e d r e st ri cti o n s 

f r o m w hi c h t h e o t h e r i s l e f t e n ti r el y f r e e.

T h e  f i r s t o f t h e  t w o  c l a s s e s o f l i q u o r  d e a l e r s c r e a t e d 

• b y  t h i s s e c t i o n  i n c l u d e s a l l t h o s e s e ll i n g  ( 1 )  i n  a n i n n 

o r t a v e r n ; ( 2 ) i n  a  h o t e l h a v i n g  a t l e a s t t e n s p a r e 

r o o m s a n d  b e d s f o r  t h e a c c o m m o d a t i o n  o f b o a r d e r s, 

t r a n s i e n t s  a n d  t r a v e l e r s ; ( 3 ) i n  a  r e s t a u r a n t w h e r e 

t h e b u s i n e s s o f f u r n i s h i n g  m e a l s t o  t h e p u b li c f o r
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com pensation is  r e g u la r ly  q a r r ie d  o n , a n d  w h ic h  r e s -

tau ran t is  c o n d u c te d  a n d  o p e r a te d  o n  m o r e  t h a n  o n e  

floor or s to r y  o f  t h e  b u i ld in g  w h e r e  s a id  b u s in e s s  is  

carried o n ; (4j) in  a  p ic n ic  o r  r e c r e a t io n  g r o u n d ;  ( 5 )  

in a  b u ild in g  w it h  a  b o w lin g  a l l e y ;  ( 6 )  in  a  b u i ld in g  

en tirely  o c c u p ie d  b y  a  r e g u l a r l y  o r g a n iz e d  c lu b  o r  

association.
The secon d  o f  t h e  t w o  c la s s e s  c r e a te d  b y  i t  e m b r a c e s  

all o th er d e a le r s  s e l l in g  l iq u o r  in  s m a l le r  q u a n t it ie s  

than one q u a r t  in  a n y  p la c e  n o t  in c lu d e d  in  th e  f ir s t  

class w h ere  i t  is  l a w f u l  t o  s e ll  w i t h in  t h e  s ta te .

B o th  o f th e s e  c la s s e s  p a y  th e  s a m e  l ic e n s e  fe e s  b u t  

the fo llo w in g  r e s t r ic t io n s  a r e  im p o s e d  u p o n  th e  s e c o n d  

class w h ich  a r e  n o t  p la c e d  u p o n  t h e  f ir s t ,  n a m e l y . ( 1 )  

the p la c e  o f  b u s in e s s  m u s t  b e  in  a  b u i ld in g  u p o n  a  

public s t r e e t ;  ( 2 )  n o  l iq u o r  c a n  b e  s o ld  e x c e p t  in  a  

bar or b u sin e ss  ro o m  u p o n  th e  g r o u n d  flo o r  o r  b a s e -

ment o f th e  s a id  b u i ld in g ;  ( 3 )  a  c le a r  in t e r io r  v ie w  

of the w h o le  o f  s a id  b a r  o r  b u s in e s s  r o o m  ( e x c e p t  t h e  

p art u sed  fo r  t o i le t  p u r p o s e s )  u n o b s tr u c t e d  b y  a  

screen, n o n -tr a n s p a r e n t  g la s s ,  s h a d e , b l in d , d o o r , 

shutter, or m e r c h a n d is e , o r  a n y  o th e r  a r t i c le  p la c e d  in  

any o f s a id  ro o m s m u s t  a l l  t im e s  b e  m a in t a in e d ;  (4 )  

the co u rt, o r  e x c is e  b o a r d , o r  o th e r  b o a r d  o r  a u t h o r i t y  

hayin g p o w e r  b y  l a w  t o  g r a n t  l ic e n s e s  s h a l l  u p o n  th e  

days a n d  t im e s  wTh e n  t h e  s a le  o f  in t o x ic a t in g  d r in k s  

is p ro h ib ited , a n d  m a y  a t  a n y  o r  a l l  o th e r  t im e s , r e -

quire th a t  th e  e n t ir e  in t e r io r  o f  s u c h  b a r  o r  b u s in e s s  

room be o p en  to  f u l l  v ie w  fr o m  t h e  p u b l ic  s tr e e t .

T h e r e s tr ic t io n s  t h u s  im p o s e d  u p o n  t h e  c la s s  o f  

liq uor d e a le r s  in  w h ic h  th e  p l a i n t i f f  in  e r r o r  is  p la c e d  

by th is  le g is la t io n  a r e  o n e r o u s . W h i le  a l l  t h e  o th e r  

d ealers w ith  'w hom  th e y  m u s t  c o m p e te  in  b u s in e s s  a r e  

le ft e n tir e ly  f r e e  t o  lo c a t e  a s  a n d  w h e r e  t h e y  w i l l ,  

they a lo n e  a r e  r e s t r ic t e d  to  c a r r y in g  o n  b u s in e s s  in  

one room  on th e  g r o u n d  flo o r  o r  b a s e m e n t  o f  a  b u ild -
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in g  u p o n  a  p u b l ic  s t r e e t . W h i le  a l l  th e  o th e r  liquor 

d e a le r s  m a y  c o n d u c t  t h e ir  b u s in e s s  a s  th e y  choose, 

s u b je c t  o n ly  to  th e  r e g u la t io n s  a lw a y s  im p o se d  in con-

n e c t io n  w it h  i t ,  t h e y  a r e  fo r b id d e n  t o  c a r r y  on the 

s a m e  b u s in e s s  u n le s s  t h e  in t e r io r  v ie w  o f th e one 

ro o m  in  w h ic h  i t  i s  p e r m it t e d  t o  b e  c o n d u c te d  a t all 

i s  t o t a l l y  u n o b s tr u c t e d  a n d  th e  ro o m  e n tir e ly  un-

d iv id e d . T o  t h is  r e s t r ic t io n  i s  a d d e d  s t i l l  a n o t h e r -  

t h a t  th e  l ic e n s in g  a u t h o r i t y  m a y  r e q u ir e  t h a t  a t  all 

t im e s  a n  u n o b s tr u c te d  v ie w  m a y  b e  h a d  o f  a ll  parts 

o f  t h is  o n e  ro o m  fr o m  th e  p u b l ic  s t r e e t  on  w h ich  it is 

lo c a te d . B y  fo r c e  o f  t h is  le g is la t io n  a n y o n e  carry in g  

o n  t h e  b u s in e s s  o f  s e l l in g  l iq u o r  o r  m a lt  b ev erag es at 

r e t a i l  in  a n  in n  o r  ta v e r n , o r  a  h o te l  h a v in g  ten  spare 

r o o m s  a n d  b e d s  f o r  th e  a c c o m m o d a tio n  o f  g u e sts , or a 

r e s t a u r a n t  c o n d u c te d  o n  m o r e  th a n  o n e  floor, or a 

p ic n ic  o r  r e c r e a t io n  g r o u n d , o r  a  b u i ld in g  w ith  a  bowl-

in g  a l le y ,  o r  a  b u i ld in g  e n t ir e ly  o c c u p ie d  b y  a  club, 

m a y  c o n t in u e  to  d o  so  w h e r e v e r  a n d  a s  h e  chooses 

w it h o u t  a n y  r e s t r ic t io n s  e x c e p t  th o s e  u n ifo r m ly  im -

p o s e d  u p o n  a l l  r e t a i l  l iq u o r  d e a le r s  in  th e  s ta te , w hile 

o n e  c o n d u c t in g  e x a c t ly  t h e  sa m e  b u s in e s s  in  a  hotel 

h a v in g  le s s  th a n  te n  s p a r e  ro o m s , o r  in  a  re sta u ra n t 

c o n d u c te d  o n  o n e  flo o r , o r  in  a  b u i ld in g  n o t  connected  

w it h  a  b o w lin g  a l le y ,  c a n  o n ly  d o  s o  s u b je c t  to  the 

f o u r  a d d it io n a l  r e s t r ic t io n s  a b o v e  p o in te d  o u t.

W h a t  r e a s o n a b le  o r  s u b s t a n t ia l  b a s is  c a n  th ere  be 

f o r  s u c h  a  d is c r im in a t io n  a m o n g  p e r s o n s  c a r r y in g  on 

th e  s a m e  b u s in e s s ?  H o w  c a n  i t  b e  s a id  th a t  i t  is 

r e a s o n a b le  t o  r e q u ir e  th e  p l a i n t i f f  in  e r r o r  to  take 

d o w n  a n d  a b a n d o n  th e  u s u a l  f ix t u r e s  in  h is  p la c e  of 

b u s in e s s , w h ic h  a r e  o f  a n  e la b o r a te  a n d  p erm an en t 

c h a r a c t e r ,  w h i le  a n o th e r  l iq u o r  d e a le r , w h o se  p lace 

m a y  b e  n e x t  d o o r  t o  h is , i s  p e r m it t e d  to  r e ta in  and 

u s e  th e  s a m e  k in d  o f  f ix t u r e s  s im p ly  b e c a u s e  h e  h as a 

b o w lin g  a l le y  a t t a c h e d  to  h is  r e s t a u r a n t  o r  sa loo n ?
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How can a  c la s s if ic a t io n  b e  o th e r  t h a n  a r b i t r a r y  a n d  

u n reason able w h ic h  r e q u ir e s  t h e  p l a i n t i f f  in  e r r o r  a t  

all tim es n o t  o n ly  to  k e e p  th e  in t e r io r  v ie w  o f  h is  

place e n tir e ly  u n o b s tr u c te d , b u t  a t  t h e  d ic t a t io n  o f  

the lic e n s in g  a u t h o r i t y  t o  a ls o  h a v e  t h e  e n t i r e  v ie w  

thereof fro m  th e  s t r e e t  u n o b s tr u c te d , b e c a u s e  h is  r e s -

tau ran t is  c a r r ie d  o n  o n  o n ly  o n e  flo o r , o r  th e r e  i s  n o  

bow ling a lle y  a t t a c h e d  to  i t ,  w h i le  h is  c o m p e t ito r  

across th e  s t r e e t  c a n  s t i l l  s u b d iv id e  h is  p la c e  o f  b u s i-

ness as h e  w i l l  a n d  a lw a y s  p r e v e n t  a n y  v ie w  w h a t e v e r  

being h a d  th e r e o f  fr o m  th e  s a m e  s t r e e t  s im p ly  b e c a u s e  

in h is r e s t a u r a n t  m e a ls  a r e  s e r v e d  6 n  m o r e  th a n  o n e  

floor, o r b e c a u s e  t h e r e  i s  a  b o w lin g  a l l e y  a t t a c h e d  t o

it?
In  d e te r m in in g  w h e t h e r  o r  n o t  t h e  c la s s i f ic a t io n  

thus m ad e is  a r b i t r a r y  a n d  i l lu s o r y ,  o r  a p p r o p r ia t e  

and n a tu r a l, i t  i s  o f  c o u r s e  n e c e s s a r y  t o  c o n s id e r  th e  

purpose o f th e  le g is la t io n  b y  w h ic h  i t  h a s  b e e n  e ffe c te d . 

It  is  a  m a tte r  o f  c o m m o n  k n o w le d g e  t h a t  t h is  p u r p o s e  

w as tw o fo ld ;  f ir s t ,  to  p r e v e n t  t h e  s a le  o f  l iq u o r  on  

S u n d a ys a n d  e le c t io n  d a y s  c o n t r a r y  t o  la w , a n d , 

second, to  a t  o th e r  t im e s  p r e v e n t  t h e  u n r e s tr a in e d  s a le  

of liq u o r  in  s m a ll  q u a n t i t ie s  to  b e  d r u n k  u p o n  th e  

prem ises. T h a t  le g is la t io n ,  w h ic h  w i l l  te n d  to  a c c o m -

plish  th ese  o b je c ts  in  a l l  p la c e s  w h e r e  l iq u o r  is  o r -

d in a rily  so ld  t o  b e  d r u n k  u p o n  th e  p r e m is e s , w o u ld  b e  

not o n ly  p r o p e r  b u t  d e s ir a b le ,  I  d o  n o t  q u e s t io n . 

Upon b e h a lf  o f  th e  p la i n t i f f  in  e r r o r  I  s u b m it , h o w -

ever, th a t  th e  le g is la t io n  u n d e r  r e v ie w  is  n o t  f a i r l y  

designed to  a c c o m p lis h  e it h e r  o f  th e s e  r e s u l t s  b e c a u s e  

it  b ea rs h a r s h ly  a n d  u n r e a s o n a b ly  u p o n  o n ly  a  p o r -

tion o f th o s e  e n g a g e d  in  th e  b u s in e s s  s o u g h t  t o  b e  

regu lated , w h ile  le a v in g  a l l  o th e r s  e n g a g e d  in  th e  s a m e  

busin ess fr e e  fr o m  r e s t r ic t io n .

h  A n d , f ir s t , a s  to  t h e  S u n d a y  e v il .  T h r o u g h o u t  a l l

the c o u n try  d is t r ic t s  o f  th e  s t a t e  p r a c t i c a l ly  t h e  o n ly
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l ic e n s e s  g r a n t e d  a r e  to  in n s  a n d  t a v e r n s . T h ese inns 

a n d  t a v e r n s  d if fe r  in  n o  s u b s t a n t ia l  w a y  from  the 

o r d in a r y  c i t y  s a lo o n . T h e  m e r e  f a c t  t h a t  each of 

th e m  is  r e q u ir e d  t o  h a v e  a  b e d ro o m  o r  tw o , o r  a  stable 

c o n n e c te d  th e r e w ith  i s  o f  n o  im p o r ta n c e , fo r  th e  busi-

n e s s  t o  w h ic h  t h e y  a r e  d e v o te d  i s  th e  s e l l in g  o f liquor 

in  s m a ll  q u a n t i t ie s  to  b e  c o n s u m e d  in  th e  b a r  room 

a s  i s  d o n e  in  th e  o r d in a r y  c i t y  s a lo o n . T h e  accom-

m o d a tio n  o f  t r a v e le r s  a n d  g u e s ts ,  e x c e p t  in  th e  bar 

ro o m  is  o f  in f r e q u e n t  o c c u r r e n c e . T o  a l l  p ractica l 

in t e n t s  a n d  p u r p o s e s  th e  in n  a n d  ta v e r n  has for 

g e n e r a t io n s  b ee n  m e r e ly  th e  s a lo o n  o f  th e  c o u n tr y  dis-

t r ic t s .  T h e  l a w  h a s  a lw a y s  p r o h ib ite d  th e  sa le  of 

l iq u o r  o n  S u n d a y  in  th e  c o u n t r y  a s  w e ll  a s  in  the 

c i t y — in  in n s  a n d  t a v e r n s  a s  w e ll  a s  in  o th er li-

c e n s e d  p la c e s . W h y  th e n  s h o u ld  a d d it io n a l legis-

la t io n ,  in te n d e d  to  m a k e  th e  la w  m o r e  e ffe c tiv e , not 

^ P p ly  to  in n s  a n d  t a v e r n s ?  I s  th e r e  a n y o n e  w h o w ill 

s a y  t h a t  a n y  r e a s o n  e x is t s  f o r  p r e v e n t in g  v io latio n s 

o f  th e  S u n d a y  e x c is e  la w  in  th e  c i t ie s  w h ic h  does 

n o t  a p p ly  e q u a l ly  to  th e  s m a l le r  m u n ic ip a lit ie s ?  No 

o n e  w i l l  h a z a r d  a  s u g g e s t io n  t h a t  t h is  la w  h a s  been 

v io la t e d  m o r e  g e n e r a l ly  in  th e  c i t ie s  th a n  in  other 

p a r t s  o f  t h e  s ta te .  N o b o d y  w i l l  c la im  t h a t  th e  en-

fo r c e m e n t  o f  i t  in  th e  c i t ie s  i s  o f  m o r e  im p o rtan ce  

t h a n  i t s  e n fo r c e m e n t  e ls e w h e r e  in  t h e  s ta te . H ow  

th e n  c a n  s e c t io n  4 o f  th e  a c t  o f  19 0 6 , b e in g  en tire ly  

in e f fe c t iv e  e x c e p t  in  th e  c it ie s ,  b e  o th e r  th a n  the 

s p e c ia l  le g is la t io n  p r o h ib it e d  b y  th e  c o n s titu tio n .

T h a t  i t  i s  s u c h  le g is la t io n  is  i f  p o s s ib le  even  more 

a p p a r e n t  fr o m  a  c o n s id e r a t io n  o f  th e  s itu a tio n  

c r e a te d  b y  i t  in  th e  c i t ie s  o f  th e  s ta te . M a n y  o f  the 

s a lo o n s  in  th e  c i t ie s — a  m a jo r i t y  o f  th e m , i f  I  m is-

t a k e  n o t , in  so m e  c i t ie s  e v e n  a s  l a r g e  a s  E liz a b e th —  

a r e  l ic e n s e d  a s  in n s  a n d  t a v e r n s ,  w h i le  th e  others 

h a v e  s a lo o n , r e s t a u r a n t  o r  h o te l  l ic e n s e s . T h e r e  a re  no
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points of difference in the places licensed except in 
the character of the name given to the license issued. 
To all appearances and for all practical purposes, 
almost without exception, each of them is an ordinary 
saloon. The same law makes it illegal for the keeper 
of any of them to sell liquor on Sunday. The 
violation of this law by any one of them is as detri-
mental to the public good as its violation by another 
of them. Yet the safeguards created by the act of 
1906 against the violation of the Sunday law, while 
applying to places licensed as saloons and restau-
rants, have no application to those licensed as inns 
and taverns or hotels. By its provisions one saloon 
keeper is required to have his premises open to the 
public view from the street on Sunday, while an-
other saloon keeper is hot required to do so because 
he holds an inn and tavern license. Can it be said 
that legislation which brings about this result is 
not special and therefore unconstitutional?

There are many other things which might be 
pointed out as illustrative of the arbitrary and illu -
sory classification attempted by this law. For in-
stance, there is surely no reason why a salooon keeper, 
having a bowling alley attached to his saloon, should 
not be required to permit the same view of his bar 
room from the public street on Sundays as a saloon 
keeper who has no bowling alley connected wTith his 
premises, but in one case the view is now required, 
while in the other it  is not. Nor can there be any 
valid reason why a restaurant, keeper, who carries 
on business on more than one floor, should be per-
mitted to do so on Sunday behind screened doors, 
while the other restaurant keepers should be required 
to permit an unobstructed view of their premises, but 
the act of 1906 makes this the law. Legislation  
which is directed against the unlawful selling of
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liquor on Sunday should apply equally to all place« 
where experience has shown that the excise laws are 
likely to be violated on that day, and legislation which 
tends to prevent the sale and drinking of liquor on 
Sunday in one class of saloons alone, and in no way 
applies to any other saloons, is, I submit, not only 
arbitrary and unreasonable, but must fail to lessen 
the evil intended to be remedied.

In even a more marked degree the legislation un-
der review is unfair and unreasonable in so far as it 
attem pts to lessen the unrestrained sale of liquor at 
other than the prohibited times. Keepers of inns 
and taverns and of all other places where bar rooms 
are maintained, with the single exception of the class 
in which the plaintiff in error is placed by the act 
of 1906 are by its provisions left entirely free to fit 
up and maintain their bar rooms as they may de-
sire. They may divide or sub-divided their business 
premises to suit their own convenience, or the wishes 
or comforts of their customers. The interior thereof 
may be fitted with such screens, doors and other fix-
tures and sub-divided as may be desired. No one 
has authority at any time to compel any view thereof 
from the street. Subject only to the regulations 
which have always prevailed they may carry on 
their business outside of the prohibited times as they 
will. Whoever has a license for an inn or tavern, 
or conducts a restaurant business on more than one 
floor, or has a bowling alley attached to his saloon, 
is still in possession of all of the privileges which he 
had before the act was passed. These privileges en-
able the saloon keepers of the favored class to secure 
the custom which the plaintiff in error and other 
saloon keepers, upon whom the restrictive provisions 
of the act bear, havt heretofore enjoyed. The re-
taining of them by one class and the taking of them
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away from the other in no way tends to lessen the 
amount of liquor consumed. W hat possible support 
can there be for an act which provides that one saloon 
keeper must do away with all interior screens and 
rooms and keep the entire view of his bar room from 
the street unobstructed even during the hours when 
he is permitted to carry on business, while another 
saloon keeper similarly situated may carry on his 
business in as many rooms as he chooses, each of 
which may be fitted up and divided as he desires, and 
of none of which a view from the street is required 
to be had? Throughout the country districts and in 
many of the city saloons no attempt is made by the 
act to in any way lessen the unrestrained sale of 
liquor. The restrictive provisions are limited to one 
class of dealers alone with the sole result that their 
business is injured while that of the exempted classes 
is benefited. That there is reasonable ground to sup-
port the restrictions in one case and not in the other 
is, I submit, not capable of proof.

In considering this legislation account should also 
be taken of the effect it  w ill surely have if sustained 
through the establishment of hotels of the kind which 
have been inflicted upon the State of New York by 
its notorious Raines Law. Here, as there, the ex-
emption made in favor of hotels is certain to result 
in the establishment and maintenance of many so- 
called hotels which will bring in their train evils 
much worse than the one sought to be lessened and 
also add to it.

That the classification of those engaged in the 
liquor business attempted to be made by Section 4 of 
the act of 1906 cannot be supported is, I submit, clear 
under the authorities.

In V a n  R ip e r  vs. P a r s o n s , 11 Yroom, p. 1, Chief 
Justice Beasley sa id :
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“My theory is that if  a set of objects be fairly 
classified, a law  embracing them will be a gen-
eral one and in all respects unobjectionable; but 
undoubtedly, if  the classification be illusive, be-
ing contrived with a view of escaping the con-
stitutional restriction, it  can lend no support to 
the legislation connected with it. As, for ex-
ample, a statute declaring that all cities con-
taining a population over a certain number shall 
have a given number of voting places, and all 
cities containing a  lesser number shall have a 
prescribed lesser number, would be, to my mind, 
obviously legal, because the classes of persons 
thus distinguished from each other would nat- 
urally stand upon a different footing with re-
spect to the particular subject to which such leg-
islation related; but if  a law, based on the same 
classifications should provide that the former of 
such classes should have a certain system of lay-
ing out streets, and the latter a different system, 
such a classification would be clearly illusive, 
inasmuch as the law thus enacted would bear no 
affinity to the qualities or attributes forming the 
basis of classification. Interdicted local and 
special laws are all those that rest on a false or 
deficient classification; their vice is that they do 
not embrace all the class to which they are natu- 
raly related; they create preference and establish 
inequalities; they apply to persons, things or 
places possessed of certain qualities or situations, 
and exclude from their effect other persons, 
things or places which are not dissimilar in 
these respects.”

In A le x a n d e r  vs. T h e  C i t y  o f  E l iz a b e t h ,  27 Yroom, 
p. 71, in which the question as to the classification 
of race courses in the state was discussed, it is said: 

“In passing upon the constitutionality of such 
discriminative restrictive acts and the classifica-
tions thereby created, the substance of the legis-
lative provision is regarded, giving only second-
ary consideration to the form in which it is 
expressed; and while, under the clause of the
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co n stitu tio n  j u s t  c ite d , o b je c ts  m a y  b e  c la s s if ie d  
for th e  p u r p o s e s  o f  le g is la t io n ,  s u c h  c la s s i f ic a t io n  
m ust be fo u n d e d  u p o n  so m e  n a t u r a l  o r  s u b s t a n -
tia l d iffe re n c e , a n d  s u c h  c la s s i f ic a t io n  m u s t  in -
clude a ll  th e  o b je c t s  to  w h ic h  th e  le g is la t io n  e n -
acted  fo r  th e  p a r t i c u la r  c la s s  i s  a p p r o p r ia t e  o r  

n ecessa ry .”
In B udd  vs . H a n co ck , C o m p tro ller, 3 7  V r o o m , p . 

133, the c o u r t  h e l d :
“ T h e  la w  is  s p e c ia l  in  a  c o n s t i t u t io n a l  se n s e  

when, b y  fo r c e  o f  a n  in h e r e n t  l im it a t io n ,  i t  a r b i-
tr a r ily  s e p a r a te s  so m e  p e r s o n s , p la c e s  o r  t h in g s  
from  o th e rs , u p o n  w h ic h , b u t  fo r  s u c h  l im it a t io n ,  

i t  w o u ld  o p e r a te .”

In Lewis vs . J ersey  C ity ,  3 7  V r o o m , 582, C h ie f  J u s -

tice D epue, in  d e fin in g  le g is la t io n  w h ic h  w i l l  c o m p ly  

with the c o n s t itu t io n a l  p r o v is io n  n o w  r e lie d  o n , s a i d .

“ I t  m u s t  e m b r a c e  a l l  a n d  e x c lu d e  n o n e , w h o s e  
co n d itio n s a n d  w a n t s  r e n d e r  s u c h  le g is la t io n  

e q u a lly  a p p r o p r ia t e  to  th e m  a s  a  c la s s .”

In Randolph  vs . W o o d , 20 V r o o m , p . 85, th e  c o u r t  

said:
“ D is c la im in g  a l l  in t e n t  t o  fu r t h e r  d e fin e  w h a t  

is a  g e n e r a l la w , i t  w i l l  s e r v e  t h e  p r e s e n t  p u r p o s e  
to  sa y  t h a t  u n d e r  th e s e  a d ju d ic a t io n s  a  la w  is  
to be r e g a r d e d  a s  g e n e r a l  w h e n  i t s  p r o v is io n s  
a p p ly  to  a l l  o b je c ts  o f  le g is la t io n ,  d is t in g u is h e d  
a lik e  b y  q u a li t ie s  a n d  a t t r ib u t e s  w h ic h  n e c e s -
s ita te s  th e  le g is la t io n ,  o r  to 1 w h ic h  t h e  e n a c tm e n t  

h as m a n ife s t  r e la t io n .  S u c h  a  la w  m u s t  em -
b race a l l  a n d  e x c lu d e  n o n e  w h o s e  c o n d it io n  a n d  
w a n ts r e n d e r  s u c h  le g is la t io n  e q u a l ly  n e c e s s a r y  

or a p p r o p r ia te  t o  th e m  a s  a  c la s s .”

In  Long B ra n ch  v s . S lo a n e, 20 V r o o m , p . 3 5 6 , th e  

court s a id :

“ S in c e  th e  a d o p t io n  o f  t h is  c la u s e ,  i t s  m e a n -
in g  in  t h is  r e s p e c t  h a s  b e e n  s e t t le d  b y  a  g r e a t  
u n a n im ity  o f  o p in io n  in  n u m e r o u s  c a s e s . * *  *  

A  d e te r m in a t io n  w h e t h e r  o r  n o t  a  giiven  la w  

is g e n e ra l w i l l  p r o c e e d  fr o m  a  c o n s id e r a t io n  b o th
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o f  t h e  p u r p o s e  o f  t h e  a c t  a n d  th e  objects oti 

w h ic h  i t  i s  in te n d e d  to  o p e r a te . I f  these ob-
j e c t s  a r e  d is t in g u is h e d  fr o m  o th e r s  b y  character-
is t ic s  e v in c in g  a  p e c u l ia r  r e la t io n  to  th e legis-
l a t i v e  p u r p o s e , a n d  s h o w in g  t h e  leg is la tio n  to 
b e  r e a s o n a b ly  a p p r o p r ia t e  t o  the. fo r m e r  and in-
a p p r o p r ia t e  to  th e  la t t e r ,  t h e  o b je c ts  w ill  be con-
s id e r e d , a s  r e s p e c ts  s u c h  le g is la t io n ,  to  be a class 
b y  th e m s e lv e s , a n d  le g is la t io n  a ffe c t in g  such a 
c la s s  t o  b e  g e n e r a l.  B u t  i f  t h e  ch aracteristics 
u s e d  to  d is t in g u is h  th e  o b je c t s  to  w h ic h  the leg-
is la t io n  a p p l ie s  fr o m  o th e r s  a r e  n o t  germ ane to 
th e  le g is la t iv e  p u r p o s e , o r  d o  n o t  in d ic a te  some 
r e a s o n a b le  a p p r o p r ia t e n e s s  in  i t s  a p p lic a tio n , or 
i f  o b je c t s  w it h  s im i la r  c h a r a c t e r is t ic s  and like 
r e la t io n  to  t h e  le g is la t iv e  p u r p o s e  h a v e  been ex-
c lu d e d  fr o m  th e  o p e r a t io n  o f  t h e  la w , then the 
c la s s i f ic a t io n  w o u ld ! b e  in c o m p le te  a n d  faulty 
a n d  th e  le g is la t io n  n o t  g e n e r a l,  b u t  lo ca l or 
s p e c ia l .”

I n  C a n field  vs . D a v ie s, 32  V r o o m , p. 26, th e  court 

s a id :

“ T h e  r u le  i s  s e t t le d  in  t h is  s t a t e  t h a t  a  law, 
in  o r d e r  to  b e  g e n e r a l,  m u s t  e m b r a c e  a n  entire 
c la s s  o f  o b je c t s ;  t h a t  i f  i t  d e a ls  w it h  m u n icip a li-

t ie s  t h e y  m u s t  e i t h e r  c o m p r is e  w h a t  b y  common 
c o n s e n t  a r e  r e g a r d e d  a s  a  c la s s ,  su c h  a s  a ll  cities 
o r  a l l  to w n s h ip s ,  o r  t h e y  m u s t  d if fe r  fro m  other 
m u n ic ip a li t ie s  in  so m e  p e c u l ia r  c h a r a c te r is t ic  to 

w h ic h  th e  la w  r e la t e s ,  a n d  w h ic h  is  im portan t 
e n o u g h  to  a f fo r d  a  r e a s o n a b le  g r o u n d  fo r  th e leg-
is la t io n .  I f  th e  s t a t u t e  e x c lu d e s  f f r o m  its  pur-

v ie w  a  s in g le  m e m b e r  o f  a  c la s s  th u s  defined it 
b e c o m e s  s p e c ia l .”

W it h in  th e  r u le  e s ta b lis h e d  b y  th e s e  c a se s  th e  clas-

s if ic a t io n  c r e a te d  b y  s e c t io n  4 o f  th e  a c t  o f  1906, is 

a r b i t r a r y  a n d  i l lu s o r y  b e c a u s e  i t  p la c e s  restric tio n s 

u p o n  so m e  m e m b e r s  o f  th e  s a m e  c la s s  w h ic h  a re  not 

p la c e d  u p o n  t h e  o th e r s , a n d  b e c a u s e  i t  d iscrim in a tes  

w it h o u t  ju s t ic e  o r  r e a s o n  b e tw e e n  th o s e  s im ila r ly  en-
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gaged in a  b u s in e s s  w h ic h , h o w e v e r  u n d e s ir a b le  it 
may be t h o u g h t  to  b e  b y  so m e  o f  o u r  c it iz e n s ,  is  

recognized u n d e r  th e  la w s  o f  th e  s ta te .

In  the o p in io n  o f  th e  c o u r t  b e lo w  i t  w a s  s a id  t h a t  

“ The s ta tu te  i s  d is c r im in a t in g ;  i t  d o e s  se e m  t o  im -

pose m ore r e s t r ic t io n s  u p o n  onel c la s s  o f  d e a le r s  t h a n  

upon a n o th e r,”  b u t  i t  w a s  h e ld  t h a t  t h is  d id  n o t  m a k e  

the a c t  o b je c t io n a b le  b e c a u s e  “ n o  o n e  i s  c o m p e lle d  

to take o u t a  l ic e n s e  t o  e n g a g e  in  t h e  s a le  o f  i n t o x i -

cants b y  r e t a i l  w h o  d o e s  n o t  w is h  t o  d o  so  o r  d o e s  n o t  

like the la w  t o  w h ic h  h e  i s  r e q u ir e d  to  c o n fo r m .”  T h is  

I subm it, is  n o  r e a s o n  f o r  d e n y in g  t o  t h e  p la i n t i f f  

in error th e  e q u a l p r o t e c t io n  w it h  a l l  o th e r s  o f  t h e  c o n -

stitution  o f th e  s t a t e  in  w h ic h  h e  is  e n g a g e d  in  b u s i-

ness. W h ile  th e  s t a t e  m a y  u n d o u b t e d ly  a lt o g e t h e r  

prohibit th e  s a le  o f  in t o x ic a n t s  a t  r e t a i l ,  01*

tn.|brtw ifrT|lT
ewiaawéiUtowit e i'î ù t h o ld  frOTg* awafrfaQBy i t  c a n n o t , a f t e r  

it has a u th o r iz e d  th e  g r a n t in g  o f  lic e n s e s ,  a » d  tb e ^  

H rrr Tnnn g n n t r i irmd n m  im -

pose a r b it r a r y  r e s t r ic t io n s  u p o n  o n e  l ic e n s e e  a n d  r e -

frain  fro m  im p o s in g  th e m  u p o n  4 b «  o th e r s  w h e r e  t h e r e  

is no c a u se  fo r  d i f f e r e n t ia t in g  b e tw e e n  th e m . I t  is  

no a n sw er to  w h a t  h a s  b e e n  s a id  a b o v e  o r  to  t h e  r u le  

laid  d ow n  in  th e  c a s e s  th e r e  c i t e d  to 1 s a y  t h a t  n o  o n e  

need e n g a g e  in  th e  l iq u o r  b u s in e s s  a n d  t h e r e fo r e  c a n -

not co m p la in  i f  w h e n  h e  h a s  d o n e  s o  r e s t r ic t io n s  a r e  

placed u p o n  h im  b y  t h e  s t a t e  w h ic h  a r e  n o t  p la c e d  

upon a n y  o th e r  s im i la r  d e a le r . N o r  i s  i t  a n y  a n s w e r  

to say  t h a t  th e  s t a t e  m a y  n o t  o n ly  p r o h ib i t  b u t  m a y  

regu late  th e  s a le  q f  l iq u o r  w it h in  i t s  b o r d e r s  a s  i t  

sees fit, fo r  in  th e  a b s e n c e  o f  s u c h  p r o h ib it io n  i t s  r e g u -

latio n s m u s t  b e  m a d e  in  c o n f o r m it y  wTit h  th e  c o n -

stitu tio n a l p r o v is io n  w h ic h  fo r b id s  th e  p a s s in g  o f  lo c a l  

or sp ecia l la w s , é y  ^  N iÀ tit k ÿ '* * -

% &Kl - u ïÎkkcAv  ¿U * •A xn E tjJb t*<C
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N o n e  o f  th e  c a s e s  c i t e d  in  t h e  o p in io n  a r e  authority 

f o r  t h e  s t a te m e n t  t h a t  le g is la t io n  d e s c r im in a tin g  be-

tw e e n  h o ld e r s  o f  l iq u o r  l ic e n s e s  s im i la r ly  situ ated  is 

v a l id ,  a n d  i t  i s  n o t  b e lie v e d  t h a t  s u c h  a u th o r ity  can 

b e  fo u n d . T h e  c a s e s  c ite d  b y  t h e  le a r n e d  ju s tic e  go 

n o  f u r t h e r  t h a n  t o  h o ld  t h a t  i t  i s  w it h in  th e  power 

o f  t h e  s t a t e  t o  p r o h ib i t  o r  r e g u la t e  th e  l iq u o r  traffic. 

I n  t h is  I  c o n c u r , b u t  I  d o  n o t  c o n c e iv e  t h a t  th is  power 

a u t h o r iz e s  d is c r im in a t io n  b e tw e e n  th o s e  w hom  the 

s t a t e  h a s  p e r m it t e d  t o  e n g a g e  in  t h e  l iq u o r  business 

n o t  fo u n d e d  u p o n  a n y  r e a s o n a b le  o r  j u s t  basis.

I I .

T h e  a c t  is  in v a l id  b e c a u s e  i t  c o n f l ic t s  w it h  t h e

PROVISIONS OF THE STATE CONSTITUTION PROHIBITING 

THE LEGISLATURE FROM PASSING PRIVATE, LOCAL OR 

SPECIAL LAWS GRANTING TO ANY CORPORATION, ASSOCI-
ATION OR INDIVIDUAL ANY EXCLUSIVE PRIVILEGE OR 
FRANCHISE WHATSOEVER.*• V . -

T h is  p r o v is io n  i s  c o n ta in e d  in  a r t i c le  4, sectio n  7, 

p a r a g r a p h  1 1 ,  o f  th e . c o n s t i t u t io n ,  a n d  i s  a s  fo llo w s  : 

“ T h e  le g is la t u r e  s h a l l  n o t  p a s s  p r iv a te , local 
o r  s p e c ia l  l a w s  in  a n y  o f  th e  fo l lo w in g  en u m erat-
e d  c a s e s , t h a t  i s  t o  s a y ,  * * * g r a n t in g  to

a n y  c o r p o r a t io n , a s s o c ia t io n  o r  in d iv id u a l any 
e x c lu s iv e  p r iv i le g e ,  im m u n it y  o r  f r a n c h is e  w h a t-
s o e v e r .”

M u c h  o f  w h a t  h a s  a lr e a d y  b e e n  s a id  is  eq u a lly  

a p p l ic a b le  h e re . A s  th e  s e c t io n  in  q u e s tio n  im poses 

r e s t r ic t io n s  u p o n  so m e  m e m b e r s  o f  th e  r e t a i l  liq uor 

b u s in e s s  a n d  n o t  u p o n  o th e r s , th e  e x e m p te d  class 

n e c e s s a r i ly  b e c o m e s  a  fa v o r e d  c la s s , a n d  i t s  m em bers 

th e  h o ld e r s  o f  e x c lu s iv e  p r iv i le g e s  w it h in  th e  m ean in g 

o f  th e  c o n s t i t u t io n a l  p r o h ib it io n . B y  th e  am en d m en t 

in  q u e s t io n  t h e r e  i s  c r e a te d , w it h o u t  a n y  r e a l  b a s is  fo r
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so doing, a  fa v o r e d  c la s s  o f  r e t a i l  d e a le r s  in  l iq u o r s  

who are  c lo th e d  w it h  p e c u l ia r  p r iv i le g e s  n o t  e n jo y e d  

by the o th e rs  e n g a g e d  in  t h e  s a m e  b u s in e s s , b u t  n o t  

within th e  fa v o r e d  c la s s .

In c o n s id e r in g  th e  v a l i d i t y  o f  th e  le g is la t io n  in  

question i t  s h o u ld  b e  b o r n e  in  m in d  t h a t  th e  p o w e r  

of th e le g is la t u r e  t o  e n a c t  la w s  u n d e r  i t s  g e n e r a l  

police p o w e rs  is  l im it e d  t o  th e  b e t t e r in g  o f  t h e  m o r a l 

or p h y sica l c o n d it io n s  o f  th e  c o m m u n ity . S in c e  th e  

restrictio n s n o w  im p o s e d  a m o u n t  t o  a n  a t t e m p t  to  

classify  l iq u o r  d e a le r s  o n  a  b a s is  h a v in g  n o  r e a l  r e -

lation to  th e  o b je c t  t o  b e  a t t a in e d  a n d  fa ilt  t o  o p e r a te  

equally, th e  a m e n d m e n t s im p ly  r e s u l t s  in  t h e  c r e a t io n  

of Special p r iv i le g e s  in  f a v o r  o f  in d iv id u a ls  u n d e r  th e  

guise o f p o lic e  r e g u la t io n .  T h e  c lo s e  r e la t io n s h ip  

between t h is  p o in t  a n d  th e  o n e  a lr e a d y  d is c u s s e d  

makes a  m o re  e x te n d e d  d is c u s s io n  u n n e c e s s a r y . I t  is  

subm itted t h a t  th e  c a s e  o f  A le x a n d e r  v s . C ity  o f E liza s  

beth, 27 V r o o m , 7 1 ,  in  w h ic h  t h e  “ R a c e  T r a c k  A c t ”  

was d e c la re d  u n c o n s t it u t io n a l ,  is  d e c is iv e  o n  t h is  

point. T!he c o u r t  t h e r e  s a i d :

“ I t  is  m a n ife s t  t h a t  t h is  p r o v is io n  o f  t h e  s t a t u t e  

o p e ra te s  to  c r e a t e  s u c h  a  c la s s i f ic a t io n  a s  n o t  

to  c o n fe r  u p o n  a l l  r a c e -c o u r s e s  a l ik e  th e  b e n e fit  

w h ic h  in u r e s  fr o m  th e  e x e r c is e  o f  t h e  p o w e r s  u n -

d er th e  f ir s t  s e c t io n  o f  t h is  a c t .  T h e  a c t  c r e a te s  

a n d  c o n fe r s  p r iv i le g e s  u p o n  o n e  c la s s  o f  r a c e -

co u rses  a n d  g r a n t s  t o  c e r t a in  c o r p o r a t io n s , a s s o -

c ia tio n s  a n d  in d iv id u a ls  p r iv i le g e s  a n d  im m u n i-

tie s  w h ic h  c a n  b e  r a r e ly ,  i f  e v e r , c o n fe r r e d  u p o n  

o th e rs  u n d e r  i t s  p r o v is io n s . T h e  c o n d it io n s  im -

p o sed  a r e  n o t  e v e n  s im ila r .  O n e  c la s s  o f  r a c e -

co u rse s  m a y  b e  e s ta b lis h e d  w it h o u t  r e g a r d  to  c o n -

d itio n s  a t  a l l ;  a n o th e r  c la s s  c a n  o n ly  b e  e s ta b -
lish ed  b y  s u b m it t in g  to  th e  im p o s it io n  o f  a  c o n -

d itio n  w h ic h  m a y  b e  e i t h e r  o f  d if f ic u lt  o r  im p o s -

sib le  p e r fo r m a n c e .
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O n e  c la s s  is  p r iv i le g e d  t o  th e  p o in t , almost, 

o f  m o n o p o ly , a n d  th e  o th e r  c la s s  i s  d iscrim in ated  
a g a in s t  a lm o s t  to  th e  p o in t  o f  a b s o lu te  prohib-

i t io n , a n d  t h is  i s  a  v ic e  o f  s t a t u t o r y  enactm ent 

d e c la r e d  a g a in s t  a n d  p l a i n ly  in te r d ic te d  by the 

p r o v is io n s  o f  th e  c o n s t i t u t io n  a g a in s t  th e  passage 
o f  lo c a l  o r  s p e c ia l  l a w s  g r a n t in g  t o  a n y  corpora-

t io n , a s s o c ia t io n  o r  in d iv id u a l  a n y  exclusive 
p r iv i le g e ,  im m u n it y  o r  f r a n c h is e .”

S e e  a ls o  S ta te  v s . P o s t,  2 6  V r o o m  264 ; State  vs.

O ’ C o n n o r, 2 5  V r o o m , 36.

B e c a u s e  i t  c o n f l i c t s  w i t h  t h e  14t h  amen dme nt

OF THE FEDERAL CONSTITUTION IN THAT IT DENIES TO 

ALL PERSONS WITHIN THE JURISDICTION OF THE STATE 

THE EQUAL PROTECTION OF ITS LAWS.

I t  i s  n o t  c o n te n d e d  t h a t  t h e  1 4 th  a m e n d m e n t was 

d e s ig n e d  to  in t e r f e r e  w it h  t h e  e x e r c is e  o f  th e  police 

p o w e r  o f  th e  s e v e r a l  s ta te s ,  o r  t h a t  in  th e  e x e rc ise  of 

t h a t  p o w e r  th e  s t a t e  m a y  n o t  p r o h ib it  th e  sale  of 

in t o x ic a t in g  l iq u o r s  o r  r e g u la t e  i t  i f  p e rm itte d , but 

a s  i s  s t a te d  in  t h e  o p in io n  o f  th e  le a r n e d  ju s t ic e  in 

th e  c o u r t  b e lo w , a  s t a t e  c a n n o t  u n d e r  i t s  p o lic e  power 

b y  a r b i t r a r y ,  f a n c i f u l  o r  i l lu s o r y  a c t io n  d iscr im in a te  

b e tw e e n  c i t iz e n s  h o ld in g  l iq u o r  lic e n s e s . “ A f t e r  the 

l ic e n s e  is  g r a n t e d  a l l  w h o  a r e  s im i la r ly  s itu a te d  are 

e n t i t le d  to  e q u a l p r iv i le g e s  a s  l ic e n s e e s . A n y  legis-

la t io n  w h ic h  d is c r im in a t e s  a g a in s t  so m e  a n d  fa vo rs 

o th e r s  i s  p r o h ib it e d  b y  t h e  1 4 t h  a m e n d m e n t, w hether 

e n a c te d  u n d e r  t h e  p o lic e  p o w e r  o r  n o t. B arbier  v& 

C o n n o lly , 1 1 3  U . S .,  2 7^ * T!o q u o te  a g a in  fro m  the 

o p in io n  o f  th e  S u p r e m e  C o u r t ,  “ C la s s  le g is la tio n , 

w h e th e r  w it h in  o r - w it h o u t  th e  p o lic e  p o w e r , d iscrim -

in a t in g  a g a in s t  so m e  a n d  f a v o r in g  o th e r s , is  pro-

h ib ite d .”  T h e  f o l lo w in g  e x c e r p t  fr o m  th e  opinion

I I I .
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of the S u p re m e  C o u r t  o f  th e  U n it e d  S t a t e s  in  S c o tt  

vs. Donald , 16 5  U . S . ,  58, h o ld in g  th e  S o u th  C a r o l in a  

D ispensary A c t  t o  b e  u n c o n s t it u t io n a l  is  in  p o in t

here:
“ T h e  e v i ls  a t t e n d in g  th e  v ic e  o f  in te m p e r a n c e  

in  th e  u se  o f  s p ir i t u o u s  l iq u o r s  a r e  so  g r e a t  t h a t  
a  n a tu r a l  r e lu c t a n c e  is  f e l t  in  a p p e a r in g  to  in -
te rfe re , e v e n  o n  c o n s t i t u t io n a l  g r o u n d s , w it h  a n y  

la w  w h o se  a v o w e d  p u r p o s e  is  to  r e s t r ic t  o r  p r e -
v e n t th e  m is c h ie f .  S o  lo n g , h o w e v e r , a s  s t a te  
le g is la t io n  c o n t in u e s  to  r e c o g n iz e  w in e s , b e e r, 
an d  s p ir itu o u s  l iq u o r s  a s  a r t i c le s  o f  l a w f u l  c o n -
su m p tio n  a n d  c o m m e rc e , s o  lo n g  m u s t  c o n t in u e  
th e d u ty  o f  th e  fe d e r a l  c o u r t s  to  a f fo r d  t o  s u c h  
u se a n d  c o m m e rc e  th e  s a m e  m e a s u r e  o f  p r o t e c -
tio n , u n d e r  t h e  c o n s t i t u t io n  a n d  la w s  o f  th e  
U n ite d  S t a te s ,  a s  i s  g iv e n  t o  o th e r  a r t ic le s .
* * * Q u r  w i l l in g n e s s  t o  b e lie v e  t h a t  t h is  s t a t u t e  

w a s e n a c te d  in  g o o d  fa i t h ,  a n d  to  p r o t e c t  th e  
p eo p le  o f  th e  s t a t e  fr o m  th e  e v i ls  o f  u n r e s tr ic t e d  
im p o r ta tio n , m a n u fa c tu r e ,  a n d  s a le  o f  a r d e n t  
sp ir its , c a n n o t  c o n t r o l  th e  f in a l  d e te r m in a t io n , 
w h e th e r  th e  s t a tu t e ,  in  so m e  o f  i t s  p r o v is io n s , 
is  n o t r e p u g n a n t  to  t h e  c o n s t i t u t io n  o f  t h e  U n it e d  
S ta te s . A s  w a s  s a id  in  M u g le r  v s . K a n sa s, 12 3
U. S ., 6 6 1, 8 S u p . C t ,  2 7 3 :  ‘ I f  a  s t a t u t e  p u r p o r t -
in g  to  h a v e  b e e n  e n a c te d  to  p r o t e c t  th e  p u b lic  
h e a lth , th e  p u b lic  m o r a ls , o r  th e  p u b lic  s a fe ty ,  
h a s  no r e a l  o r  s u b s t a n t ia l  r e la t io n  to  th o s e  o b -
je c ts , o r  i s  a  p a lp a b le  in v a s io n  o f  r ig h t s  s e c u r e d  

b y  th e  fu n d a m e n t a l  la w , i t  is  t h e  d u t y  o f  th e  
c o u rts  t o  so  a d ju d g e , a n d  th e r e b y  g iv e  e f fe c t  

to  th e  c o n s t i t u t io n . ’ ”

T h a t th e  le g is la t io n  u n d e r  r e v ie w  is  d is c r im in a t o r y  

has, I  su b m it, b ee n  sh o w n . T h a t  i t  d e n ie s  to  th e  

p la in tiff  in  e r r o r  th e  s a m e  p r o t e c t io n  o f  th e  la w  t h a t  

is g iv en  to  th e  l iq u o r  d e a le r s  in  th e  fa v o r e d  c la s s  n e c -

e ssa rily  fo l lo w s  b e c a u s e  i f  h e  d o e s  w h a t  th e y  a r e  a t  

lib erty  to  do, h e  w i l l  n o t  o n ly  f o r f e i t  h is  l ic e n s e  b u t  

w ill a lso  be g u i l t y  o f  m is d e m e a n o r .
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I V .

F o e  THE REASONS STATED, I  SUBMIT THAT THE JUDG* 

MENT OF THE SUPREME COURT SHOULD BE REVERSED.

R I C H A R D  Y .  L I N D A B U R Y .  

D a t e d  J u n e  1 5 , 19 0 7.
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NEW J E R S E Y ,  8 S .:

S T A T E  O F  N E W  J E R S E Y  T O  O U R  J U S -

l. s. T I C E S  O F  O U R  S U P R E M E  C O U R T .

G R E E T I N G :

because in  th e  r e c o r d  a n d  p r o c e e d in g s , a n d  a ls o  

in the giving o f  th e  ju d g m e n t  in  a  p la in t ,  w h ic h  

was in o u r  s a id  S u p r e m e  C o u r t ,  b e fo r e  y o u , b e -

tween Hugh M e e h a n , p r o s e c u to r  a n d  p la in t i f f ,  a n d  

the Mayor a n d  A ld e r m e n  o f  J e r s e y  C i t y ,  th e  B o a r d  

of Excise C o m m is s io n e r s  o f  J e r s e y  C i t y  a n d  th e  

Board of P o l ic e  C o m m is s io n e r s  o f  J e r s e y  C i t y ,  

defendants, on  a  c e r t io r a r i  is s u e d  o u t  o f  o u r  s a id  

Supreme C o u r t , t o  th e  s a id  th e  M a y o r  a n d  A l d e r -

men of Jersey C it y ,  th e  B o a r d  o f  E x c is e  C o m m is -

sioners of J e r s e y  C i t y  a n d  th e  B o a r d  o f  P o l ic e  

Commissioners o f  J e r s e y  C i t y ,  d e fe n d a n ts , a s  is  

said manifest e r r o r  h a th  in te r v e n e d  to  th e  g r e a t  

damage of th e  s a id  H u g h  M e e h a n , p la i n t i f f  a s  

aforesaid, a s  b y  h is  c o m p la in t  w e  a r e  in fo r m e d , w e  

being willing t h a t  th e  e r r o r ,  i f  a n y  th e r e  b e, s h o u ld  

in due m a n n e r  b e  c o r r e c te d , a n d  f u l l  a n d  sp e e d y  

Justice be d o n e  t o  th e  p a r t ie s  a fo r e s a id  in  t h is  b e -

half, do c o m m a n d  t h a t  i f  ju d g m e n t  b e  th e r e u p o n  

given, then y o u  se n d  d is t in c t ly  a n d  o p e n ly , u n d e r  

your seal, th e  r e c o r d  a n d  p r o c e e d in g s  a n d  p la in t  

aforesaid, w it h  a l l  t h in g s  t o u c h in g  a n d  c o n c e r n in g  

the same, to  o u r  C o u r t  o f  E r r o r s  a n d  A p p e a ls ,  

from the ju d g m e n t  th e r e o f , o n  th e  fo u r t e e n t h  d a y  

of September, A . D . n in e te e n  h u n d r e d  a n d  s ix ,  a n d  

this writ, t h a t  th e  r e c o r d s  a n d  p r o c e e d in g s  a fo r e -

said being in s p e c te d , w e  m a y  c a u s e  t o  b e  fu r t h e r



done thereupon what of right and according to law 
ought to be done.

W i t n e s s :

W illiam  J . Magie, our Chancellor and President 
Judge of our said Court of E rrors and Appeals 
at Trenton, the twenty-fifth day of August, A. D. 
nineteen hundred and six.

S. D. D IC K IN SO N , 
Clerk.

Ro be r t  S. Hu d sp et h , 
Attorney for plaintiff.



N E W  J E R S E Y  S U P R E M E  C O U R T .

Hug h  Me e h a n ,

vs.
P r o s e c u to r ,

Th e  Ma y o r  a n d  A l d e r m e n  o f  I W r it  o f  
Jersey C it y ,  th e  B o a r d  o f  E x -  > 

eise C o m m is s io n e r s  o f  J e r s e y  l 

C ity , a n d  th e  B o a r d  o f  P o l i c e  1 

C o m m issio n ers o f  J e r s e y  C i t y ,  |

[s e a l ] a n d  A ld e r m e n  o f  J e r s e y  C i t y  a n d  th e  

B o a r d  o f  E x c is e  C o m m is s io n e r s  o f  J e r -

se y  C it y ,

G r e e t i n g :

W e b e in g  w i l l in g  fo r  c e r t a in  r e a s o n s , to  h e c e r t i -

fied o f a  r u le , r e g u la t io n  o r  r e s o lu t io n  a d o p te d  b y  

the B o a rd  o f E x c is e  C o m m is s io n e r s  o f  J e r s e y  C i t y ,  

on T h u rsd a y , th e  t w e l f t h  d a y  o f  J u ly ,  A .  D . n in e -

teen h u n d re d  a n d  s ix ,  r e a d in g  a s  f o l l o w s :

“Resolvvd, T h a t  fr o m  a n d  a f t e r  th e  a d o p t io n  o f 

this ru le , th e  in t e r io r  o f  t h e  b a r  o r  b u s in e s s  ro o m  

in w h ich  l iq u o r s  a n d  o th e r  in t o x ic a t in g  d r in k s  a r e  

sold an d  se rv e d  u n d e r  a n y  l ic e n s e  g r a n t e d  b y  t h is  

B oard, s h a ll  d u r in g  s u c h  t im e s  a s  s u c h  s a le s - a r e  

prohibited  b y  la w , b e  o p e n  to  f u l l  v ie w  fr o m  th e  p u b -

D e fe n d a n ts .

N e w  J e r s e y , t o  w i t :

T h e  S t a t e  o f  N e w  J e r s e y  t o  th e  M a y o r
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lie street; Provided, however, this rule shall have 
no application to such places as are* exempt from 
its operation under the provisions of said law.”

W e command you, with the said resolution and 
a ll things incidental or appertaining thereto, to* 
gether w ith the proceedings in connection with the 
adoption thereof, as fu lly  and entirely as before 
you they remain, to our Justices of our Supreme 
Court of Judicature, a t Trenton, on the twenty- 
sixth day o f July, A. D. nineteen hundred and six, 
you certify and send, together with this writ, that 
therein may be done w hat of right and according to 
the laws of this State should be done.

W itness, W IL L IA M  S. G U M M ERE, Esquire, 
Chief Justice of our Supreme Court, at Trenton, 
this twentieth day of July, A. D. nineteen hundred 
and six.

WM. R IK E R , 
Clerk.

R. S. H U D SP E T H , 
Attorney.

[SUPREME COURT, SEAL.]

R E A SO N S.

1st. There is no foundation in law  for the adop-
tion of the said Resolution of the Board of Excise 
Commissioners of Jersey City.

2 nd. That the adoption of said Resolution was 
an unwarranted act on the part of the said Board 
of Excise Commissioners o f Jersey City.

3 rd. Said Resolution was adopted in pursuance 
of Section Four (4 ) of an A ct o f the Legislature 
entitled “ A  Supplem ent to an A ct entitled, ‘An 
A ct to regulate the sale of spirituous, vinous, malt
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and brewed liquors/ and to repeal an A ct entitled, 
An Act to regulate the sale of intoxicating and 
brewed liquors, passed March 7 th, 1888 , approved 
March 20th, 1889 ’, which Supplement was approved 
April 13th, 1906 ,”  and Avhich said A ct is unconsti-
tutional, particularly and especially in the Section 
referred to, to wit, Section F our (4 ) thereof, and 
various other sections of the said Act.

4th. Said Resolution is illegal, in that it  w ill 
operate to a destruction and confiscation of the 
property of the Prosecutor, without just compensa-
tion and contrary to his constitutional rights.

5th. Said Resolution is illegal, in that in its 
operation it w ill work an unjust discrimination as 
between the Prosecutor and other citizens of Jer-
sey City and individuals engaged in the same and 
a similar kind of business as that of the Prosecutor 
— a discrimination not founded upon reason or 
justice, it being arbitrary and illusory in nature 
and effect.

6th. That the said Resolution of the said Board 
of Excise Commissioners of Jersey City, wherein 
and whereby it was provided, that the same and 
the provisions thereof, should have no application 
to such places as are pretended to be exempt from 
the operation of Section 4 of the A ct of the Legis-
lature aforesaid, to w it: an inn or tavern, a hotel 
having at least ten spare rooms and beds for the 
accommodation of boarders, transients and trav-
elers, a restaurant where the business of furnishing 
meals to the public is regularly carried on, and 
which restaurant is conducted on more than one 
floor or story of the building where said business 
is carried on, a picnic or recreation ground, a build-
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in g with a bowling alley, or a building entirely oc-
cupied by a regularly organized club or association, 
is unreasonable and unjust, and is violative of the 
constitutional rights of this Prosecutor, and is con-
trary  to the Constitution o f this State.

7th. That the said A ct is a special and local 
a 11 and unconstitutional.

8th. That said Resolution is illegal, and is con-
trary to the Fourteenth Amendment of the Consti-
tution of the United States, wherein and whereby, 
it is amongst other things provided, that no State 
shall make or enforce any law  which shall abridge 
the privileges or immunities of citizens of the Uni-
ted States; nor shall any State deprive any person 
of life, liberty or property without due process of 
law, nor deny to any person within its jurisdiction 
equal protection of the laws.

And finally, and because for other reasons, said 
Resolution, A cts and Orders, and each of the same, 
are illegal and void.

R. S. H U D SP E T H , 

Attorney for Prosecutor.

R E T U R N .

In obedience to the command of this w rit to us 
directed, we, the defendants within named, do 
hereby certify and send to you, the Honorable Jus-
tices of the Supreme Court, the Resolution of the 
Board of Excise Commissioners of Jersey City, 
made and adopted by the said Board, on the twelfth 
day of July, A. D. nineteen hundred and six, to-
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gether with the excise license granted by the said 
Board of Excise Commissioners of Jersey C ity  and 
issued to the Prosecutor, Hugh Meehan, for a  res-
taurant, to sell spirituous, vinous, m alt and brewed 
liquors, at No. 213  W ashington Street, in said Jer-
sey City, from the date of said license, Ju ly  first, 
nineteen hundred and six, to Ju ly  first, nineteen 
hundred and seven, and also all things touching 
and concerning the same as fu lly  as they remain 
before us, by the schedule hereto annexed appears; 
the said Resolution being m arket “ E xhibit A ,” and 
the said license marked “ E xh ib it B .”

S T IP U L A T IO N .

It is also, by way of return to the said w rit, and 
the same is hereby certified and sent to you, the said 
Honorable Justices of the Supreme Court, as ad-
mitted facts herein.

1. That the said Board of Excise Commission-
ers of Jersey City, made and adopted the Resolu-
tion, of the twelfth day of July, nineteen hundred 
and six aforesaid, under and in conformity w ith 
Section 4 with the provisions of the A ct of the Leg-
islature of the State of New Jersey, entitled A  Sup-
plement to an A ct entitled “ A n A ct to regulate and 
sell spirituous, vinous, m alt and brewed liquors, 
and to repeal an A ct entitled (A n A ct to regulate 
the sale of intoxicating and brewed liquors, passed 
March 1, 188 8 ), approved March 20 , 1889 , which 
Supplement in question was approved A p ril 1 3 , 
1906, and particularly in view of Section 4 of the 
said Act.

2. That in the bar or business room, of the said

Hew Jersey State library
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Prosecutor,. Hugh Meehan, at No. 213  Washington 
Street, Jersey City, aforesaid (the place embraced 
in the aforesaid excise license), the said Prosecutor 
had, at the time of the granting of the said excise 
license, and still has, certain wooden and glass 
screens in the show windows of the said store floor, 
and certain non-transparent glass (similar in de-
sign and description to those used very generally 
in connection w ith the retail liquor business in 
Jersey C ity ), in the doors leading from the said 
store to the street, and certain curtains attached 
to the said windows and doors, and that these 
screens, non-transparent glass and curtains have 
been used and maintained in connection with the 
liquor business carried on by the said Prosecutor, 
in and about the said store premises, during the 
time said Prosecutor has been engaged in said busi-
ness there.

That he has also set up, and has maintained, dur-
ing the same period, in and upon the said store floor, 
irrespective of the bar, back bar and toilet, a par-
tition dividing the said store into a front and rear 
room, and back of said rear room and connected 
therewith, by an ordinary doorway and door, he 
m aintains an additional room for cooking purposes.

3 . That the said Prosecutor, Hugh Meehan, has 
also alw ays maintained and used, in connection 
with his said saloon business, and in the front bar 
or business room, a cigar case and counter, and a 
lunch counter.

4 . That the said Prosecutor, Hugh Meehan, has 
been engaged in the retail liquor business in and 
about the premises in question, for the last four 
years, during which time he has been licensed by 
the said Board of Excise Commissioners of Jersey
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Oify to keep and m aintain a restaurant, and to sell 
at retail, spiritous, vinous, m alt and brewed liquors.

5. That the said Prosecutor, Hugh Meehan, sets, 
up and serves to his customers— cooked food— a 
portion of which is cooked in the room above re-
ferred to, and is served, both in the front or main 
bar room, and in the room in the rear of said bar 
room, and immediately adjoining the same.

6. That since the making and adoption of the 
said Resolution, of Ju ly  tw elfth, nineteen hundred 
and six, by the Board of Excise Commissioners of 
Jersey City, the Police Departm ent of Jersey City 
have caused notice and directions to be given, to 
all those engaged in the retail liquor business in 
Jersey City, and licensed for that purpose, to have 
the interior of the bar or business room, where such 
liquor business is carried on, under any license 
granted by the said Excise Board, to be «kept open 
to full view from the public street, a t all times 
when such sales of said liquors are prohibited by 
law, by removing all screens, non-transparent glass, 
shade, blinds, doors, shutters or merchandise, or 
any other article placed in any of the said rooms, 
as more fully provided in the A ct of the Legisla-
ture, Supra, provided, however, that such notice 
and directions should not apply to, or affect any 
place and individual, licensed to sell spirituous, 
vinous, malt and brewed liquors in said city, and 
which place is an inn nor tavern, or a hotel having 
at least ten spare rooms and beds for the accom-
modation of boarders, transient and travelers, or a 
restaurant where the business of furnishing meals 
to the public for compensation is regularly carried 
on, and which restaurant is conducted and operated 
on more than one floor or story of the building,
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where such business is carried on, or a picnic or 
recreation ground, or a building with a bowling 
alley, or a building entirely occupied by a regularly 
organized club or association.

T. That since the adoption of the said resolution 
of Ju ly  tw elfth, nineteen hundred and six, by the 
Board of Excise Commissioners of Jersey City the 
Police Department of Jersey C ity  have, in certain 
cases, summoned individuals engaged in the retail 
liquor business in Jersey City, and licensed to cam  
on such business by the proper authorities of Jer-
sey C ity , and in other cases have caused arrests of 
like individuals to be made, excepting, however, 
from such summoning and arrest the aforesaid ex-
cepted class, to answer complaints made against 
such individuals respectively, by the said Police 
Department or members thereof, charging such in-
dividuals w ith violation of the said A ct of the Leg-
islature, and particularly  of Section 4 of the said 
Act, in that they had respectively refused and 
neglected to remove the screens, etc., so that the 
entire interior of their bar or business room, in 
which such liquors and other intoxicating drinks 
were sold and served, was open to fu ll view from 
the public street, during the entire prohibited time 
referred to in the said Resolution of the Board of 
Excise Commissioners, and provided in said Sec-
tion 4 of the said A ct of the Legislature, particu-
larly  during the Sabbath day.

8. That individuals and places are licensed in 
Jersey C ity  to sell a t retail spirituous, vinous, malt 
and brewed liquors as follows : An inn and tavern, 
a restaurant, where the business of furnishing 
meals to the public, for compensation, is regularly 
carried on, and which restaurant is conducted and
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operated on more than one floor or story of the 
building, where such business is carried on; or a 
picnic or recreation ground, and a building w ith 
a bowling alley, or a building entirely occupied by 
a regularly organized club or association.

9. That with a few exceptions, the license grant-
ed by the Excise Board of Jersey City, to sell spir-
ituous, vinous, m alt and brewed liquors at retail, 
is known and designated as a  restaurant license;' 
that no license has been granted to any individual 
in said city, to keep and m aintain a hotel w ith ten 
rooms or more, of the character and description re-
ferred to in the A ct in question.

Finally, the said Prosecutor, Hugh Meehan, does 
not keen an inn or tavern.

I. F. G O LD E N H O R N ,
Assistant Corporation Attorney of Jersey City.

R. S. H U D SP E T H ,
Attorney and of Counsel w ith Prosecutor.

“ E H IB IT  A .”

R E SO LU TIO N  B Y  C O M M ISSIO N E R  

F A L L A H E E .

Resolved, That from and after the adoption of 
this rule, the interior of the bar or business room 
in which liquors and other intoxicating drinks are 
sold and served under any license granted by this 
Board shall, during such times As such sales are 
prohibited by law, be open to fu ll view from the 
public street; Provided, however, this rule shall 
have no application to such places as are exempt
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from its operation under the provisions of the said 
law.

I Hereby C ertify  that the foregoing is an exact 
and true copy of the Resolution adopted hv the 
Board of Excise Commissioners on Ju ly  12th, 1906.

Given under my hand and seal at the City of 
Jersey City, County of Hudson, and State of New 
Jersey, this 25 th day of July, A. D. 1906 .

g e o r g e  McC a r t h y ,

C ity Clerk.

“ E X H IB IT  B .”

This license shall be void if the business licensed 
by it shall be carried on in an hotel having ten 
spare rooms and beds for the accommodation of 
boarders, transients and travelers.

R E S T A U R A N T .

To Sell Spirituous, Vinous, Malt and Brewed 
Liquors.

This License expires Ju ly  first, 1907 .
No. 601.

T H E  B O A R D  O F E X C IS E  COM M ISSIONERS

O F  T H E  C IT Y  O F  N E W  J E R S E Y ,

by virtue of the law s of the State of New Jersey 
relating thereto, have and by these presents do 
grant to

1500.00  H U G H  M E E H A N , $500.00 

a license to sell spirituous, vinous, m alt and brewed
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liquors at No.

213  W ashington Street,

in said City, from date hereof to Ju ly  1st, 1907 , 
upon the conditions and subject to the provisions 
of the laws regulating the sale of intoxicating and 
brewed liquors and the granting of licenses there-

for.
Jersey City, N. J ................190

[SEAL.] M A R K  M. F A G A N , Mayor.

Attest: .

Ge o r g e  M. Mc Ca r t h y , C ity Clerk.

1906— 7 .

THIS L IC E N S E  M U ST B E  K E P T  IN  A  CO N -

SPICUOUS P O S IT IO N  A S  R E Q U IR E D  

B Y  T H E  E X C IS E  LA W .

O PIN IO N .

Meehan vs. B o a rd  o f E x c is e  Corners o f J ersey  C ity ,

et al.

(Supreme Court of New Jersey, Aug. 7 , 1906 .)

1. In t o x ic a t in g  L iq u o r s — Sa l e s — R e g u l a t io n  

Lic e n s e .

The right to regulate the sale of intoxicating 
liquors by retail, by the Legislature, or by municipal 
or other authority, under legislative power given, is 
within the police power of the state, and is practi-
cally limitless. I t  may extend to the prohibition
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of the sale altogether. A  license is not a contract. 
It is a mere privilege.

[Fifl.-̂ ot^ .— .For cases in point, see vul. 
I^lg^-fatovicatin(J..T iqnr>T»p|j A , 7 103, Iftj ]

2 . Co n s t i t u t i o n a l  La w — P r iv il e g e s  an d  Immu-
n it ie s .

The privileges and immunities guaranteed to the 
citizens by the fourteenth amendment to the Con-
stitution of the United States, relates to those rights 
which may be called fundamental. Those which 
belong of right to a ll citizens of a  free government, 
and which have, at all times, been enjoyed by the 
citizens of the several states.

[tLI ATnfp TUnr, casgS In potu-t ;  SOP Ont" 10 CWfr-
41ig. C o^titutional- Lnw, £ 325.]

3. Sa m e — R i g h t  to  Se l l  Liq u o r .

There is no inherent right in a citizen to sell in-
toxicating liquors by retail. I t  is not a privilege 
of a citizen of the state or of the United States.

— I-Ed. iNnl-e.—-For*cases-4n mu m l 1ft/ n rn4
- 1 %  C o n s t i t u t io n a l  L a w , S f i a i . ]

4. Sa me — C l a s s  L e g is l a t io n — C l a s s if ic a t io n  of

L ic e n s e s .

Legislation that classifies licenses, for the sale of 
intoxicating liquors by retail, so that those Avho are 
required to expose their places of business to view, 
are distinguished from other licensees, by palpable 
differences in the conditions under which the liquor 
is to be sold, is not unconstitutional.

pCd, NTntA— For* nqsPS! n̂ noint ol. 10, Ctyit.
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taig Constitutional l.HW &-6&M

(Syllabus by the Court.)

Certiorari by Hugh Meehan against the Board 
of Excise Commissioners of Jersey C ity  and others, 
to set aside a resolution of the Excise Board of 
jersey City. Resolution sustained. »1

Argued June term, 1906 , before FO R T, R E E D , 
and TREN CH ARD , JJ.

Robert S. Hudspeth, for prosecutor, George L. 
Record, Peter Backes, and I. F. Goldenhorn, for 
defendants.

FORT, J. The application in this case is to set 
aside a resolution of the Excise Board of Jersey 
City, brought up by the w rit, directing the removal 
of screens from certain licensed places, in accor-
dance with the powers conferred by the supplement 
to the act entitled “ An A ct to regulate the sale of 
spirituous, vinous, m alt, and brewed liquors, and 
to repeal an act entitled A n  A c t to regulate the 
sale of intoxicating and brewed liquors’, passed 
March seventh, one thousand eight hundred and 
eighty-eight, approved March 20 , 1889 ,” approved 
April 13,1906  (P. L. 1906 , p. 1 9 9 ). The resolution 
is as follow s: “ Resolved, That from and after the 
adoption of this rule, the interior of the bar or 
business room in which liquors and other intoxi-
cating drinks are sold and served under any license 
granted by this Board, shall, during such times as 
such sales are prohibited by law, be open to full 
view from the public street. Provided, however, 
this rule shall have no application to such places as 
are exempt from its operation under the provisions 
of said law.”



I t  is not claimed that the resolution exceeds the 
powers conferred upon the Excise Board by the 
statute. The contention is that the statute confer- 
ring the power is unconstitutional. The power con-
ferred is found in section 4 of the act. This section 
may be said to be inartistically  drawn. It is quite 
involved. Summarized, it  prohibits the granting of 
a license to any person to sell spirituous, vinous, 
malt, or brewed liquors by less measure than one 
quart: (1 ) In any place where a grocery or mer- 
cantile business is carried on, excepting the keep-
ing of a  restaurant and selling tobacco and cigars: 
(2 ) In any place within 200  feet of a church edi-
fice, schoolhouse, or arm ory; or, (3 ) In any place, 
except in a bar or business room upon the ground 
floor or basement of a building upon a public street; 
excepting, however, out of this third (3) class, the 
follow ing licensed places: (a) An inn and tavern, 
or a hotel having at least 10 spare rooms and beds 
for the accommodation of boarders, etc. (b) A 
restaurant conducted upon more than one floor or 
story of a building where meals are regularly fur-
nished, to the public, for compensation, (c) A  pic-
nic or recreation ground, (d) A  building with a 
bowling alley, (e) A  building entirely occupied 
by a regularly organized club or association.

The contention is that these exceptions result 
in a practical discrim ination between saloon li-
censes and inn or hotel licenses, as well as between 
saloons and licensed restaurants, of the excepted 
class, where meals are regularly furnished. This • 
seems to be the clear effect of the statute. It  also 
distinguishes between saloons and picnic grounds 
and also between saloons with, and without, bowl-
ing alleys. The reason for this classification is not 
for the court to endeavor to discover or to attempt
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to reconcile with what m ay or may not be deemed 
the policy of the state as to granting, restricting or 
withholding licenses. W ith  these questions the 
court has nothing to do. The Legislature, so long 
as it keeps within its constitutional prerogatives, 
is, upon such questions, supreme. I f  the legisla-
tion is objectionable on questions of policital policy, 
the Legislature must be looked to, to remedy it. 
That is not within the province of the court. W q 
can only inquire as to the legislative power under 
the Constitution. The section further provides, 
that, as to all the licensed saloons or other places 
where liquor is allowed to be sold, except in the ex-
cepted classes as aforesaid, “ no spirituous, vinous, 
malt, brewed, or other intoxicating liquors shall be 
sold or served in any room, except in such bar or 
business room, and the clear interior view  of the 
whole of said bar or business room * * slia11
be in no way obstructed by a screen, nontransparent 
glass, shade, blind, door, shutter, merchandise or 
any other article, placed in any of said rooms. 
This part of the section would seem to be clear 
enough, and to be prohibitive of all screens* or the 
like, which are obstructive of a clear view of the 
whole interior of the room in which liquors are sold. 
A violation of this provision by any person or per-
sons makes the person guilty o f the offense of keep-
ing a disorderly house. But, the section seems to 
go further than this, on the subject of screens, and 
the like, and to provide that, in addition, or as sup-
plementary, to this general requirement of the 
statute: “ The court, E xcise Board or other board 
or authority having power by law  to grant licenses, 
etc., * * * shall upon the days and times when
the sale of liquors or other intoxicating drinks is, 
by law, prohibited to be sold” (Sundays and elec^
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tion days) (and) “ may at any or a ll other times, 
require that the entire interior of such bar or busi-
ness room * * * shall, during the entire pro-
hibited time, or m ay at any and a ll other times, as 
may be required by such authority, be open to full 
view from the public street.”

I t  is a resolution to require this clear view from 
the public street on prohibited days, o f all places 
not within the excepted classes, that we are asked 
to declare void, because it  is claimed that the con-
ferring of the power upon the Excise Board, to pass 
such a resolution, is unconstitutional. Before con-
sidering this question, it m ight be well to state for 
clearness that it would seem that the section under 
review makes two offenses. The one by the terms 
of the act itself for failure to keep a clear interior 
view of the whole of the bar or business room, free 
from any obstruction or screen, nontransparent 
glass, shade, blind, d'oor, shutter or merchandise, 
or other article, placed in any of said rooms.” The 
other relates to any obstruction which prevents a 
like clear view from the public street. I t  was evi-
dently the' legislative purpose to prohibit in all 
cases, by force of the statute itself, any obstruction 
of the view, by any person, of any other person 
within the bar or business room, serving or being 
served with liquor therein. The interior of the bar 
or business room must be so arranged as to give at 
all times an unobstructed view, of the whole in-
terior, from the interior, and, when the court, Ex 
cise Board, or other licensing authority in any mu-
nicipality shall so require the same, an unobstruct-
ed view of the bar or business room must exist from 
the public street.

The resolution of the Excise Board of Jersey City 
here for review, requires such unobstructed view
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from the public street upon the prohibited days. 
We are unable to find in this requirement of thq 
statute any unconstitutional feature. The right 
to regulate the sale of intoxicating liquors, by the 
Legislature, or by municipal or other authority 
under legislative power given, is within the police 
power of the state, and is practically limitless. It  
may extend to the prohibition of the sale altogether.
A license is not a contract. I t  is a  mere privilege. 
Cooley’s Con. Lim. (5tli E d .), p. 7 1 8 ; Cowley vs. 
Christensen, 137 U. S. 86, 11 Sup. Ct. 13 , 34  L. Ed, 
(»20; Robinson vs. Haug, 71  Mich. 38 , 38  N. W . 668, 
It is unnecessary to extend the discussion of this 
question beyond the examination of the statute, 
and this brief statement of its purpose, to show that 
the act is a mere regulation of the sale of liquors, 
under a license granted by the sta te ; which has been 
uniformly held to be within the power of the Legis-
lature under the police power. W hile the statute 
is discriminating, and does seem to impose more 
restrictions upon one class of dealers than upon 
another, still, such a classification, of all dealers, 
similarly situated, is entirely w ithin the legislative 
authority, and one of the answers to the objection 
to the act, on this ground, is that no one is com-
pelled to take out a license to engage in the sale of 
intoxicants by retail, who does not wish to do so, 
or who does not like the law  to which he is required 
to conform. For the authority for such legislation 
as that under review, a  fu ll citation of the cases in 
all the states w ill be found in the Am. & Eng. Ency. 
of Law, vol. 17  (2d E d .), title  “ Intoxicating
Liquors.” See, also, Com. vs. Casey, 134  Mass. 1 9 4 ; 
Met. Board of Excise vs. Barrie, 34 N. Y . 6 5 7 ; State 
vs. Corron et al. (N. H .), 62 A tl. 1044 .

It was also urged that this act is in violation of



that part of the fourteenth amendment to the Con-
stitution of the United States, which reads as fol-
lows : “ No state shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States. Nor shall any state 
deprive any person of life, liberty or property with 
out due process of law. Nor deny to any person 
within its jurisdiction the equal protection of the 
laws. This clause of the Federal. Constitution re-
lates to those rights of the citizen which may be 
called fundamental. Those which belong of right 
to all citizens of a free government, and which have 
at all times been enjoyed by the citizens of the sev-
eral states. W ard vs. Md., 12 W all. (U. S.) 430, 
20  L. Ed. 4 4 9 ; Slaughter House Cases, 16 Wall. 
(U. S .), 36 , 21  L. Ed. 3 9 4 ; Pow ell vs. Com. of 
Penn., 127  Ü. S. 678 , 8 Sup. Ct. 992 , 1257 , 32 L. Ed. 
253 . Mr. Justice Field, in Crow ley vs. Christensen, 
supra, says : “ There is no inherent right in a citizen 
to sell intoxicating liquors by retail; it is not a 
privilege of a citizen of the state or the United 
States. I t  may be entirely prohibited by state legis-
lation, or limited in its evils.”

The police power is inherent in the several states 
and was left with them under our federal system 
of government, as the Constitution was originally 
ratified by the states, and the fourteenth amend-
ment has not changed this in any way. The cases 
in the Supreme Court of the United States and the 
several state courts, affirming this principle, will 
be found collected in Am. Eng. Eney. of Law, vol. 
22 , p. 919 . The states have always, under this police 
power, regulated, and, i f  they desire prohibited, 
the retail liquor traffic. R etailing intoxicating 
liquors was never a privilege which the citizen could 
demand, as a rjght. It has been subject to license
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and regulation at all times and is still so. This 
court has so held. Hoboken vs. Goodman, 68 N. J. 
Law 217, 51 A tl. 1 0 9 2 ; Croker vs. Board of Excise, 
of Camden (June term, 1 9 0 6 ), 63  A tl. 9 0 1 . Oiie 
engaging in the sale of liquor* at retail, does so 
.subject to the right of the state, under its police 
power, to terminate the business at its pleasure. 
There is no contract relation between the state and 
the licensed retail liquor dealer. H e must conform 
his business to the state and m unicipal regulations, 

lawfully enacted.
The fourteenth amendment in no way impairs 

the force of the legislation under review. I t  is not 
our intention, of course, to affirm that, under the 
•police power, notwithstanding the fourteenth 
amendment, the state may, by arbitrary, fanciful 
or illusory action, discrim inate between citizens 
holding licenses. A fter the license is granted, all 
who are sim ilarly situated are entitled to equal 
privileges as licensees. Class legislation, whether 
within or without the police power, discrim inating 
against some and favoring others, is prohibited; 
hut, legislation, carrying out a public purpose, a l-
though limited in its application, if, within the 
sphere of its operation, it affects alike all persons 
similarly situated, is not interdicted by the four-
teenth amendment. Soon H ing vs. Crowley, 113
U. S. 703, 5 Sup. Ct. 730 , 28  L. Ed. 1 1 4 5 ; Barbier 
vs. Connolly, 113  U. S. 27-32 , 5 Sup: Ct. 357 , 28  L. 
Ed. 923 ; Hayes vs. State, 120  U. S. 69 , 7 Sup. Ct, 
350, 30 L. Ed. 5 7 8 ; Jones vs. Brim , 165  U. S. 180 , 
17 Sup. Ct. 282 , 41  L. Ed. 677 . In the legislation, 
under review, we think the Legislature has clearly 
classified the licenses so that those who are required 
to expose their place of business to view, are dis-
tinguished from other licenses by palpable differ-
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ences in the conditions under which the liquor is 
to be sold; and those differences appearing, as 
shown by the analysis of the statute at the begin, 
ning of this opinion, the court w ill not interfere 
with the conclusion of the Legislature that they 
afford a proper basis for the discrimination exer-
cised. W right y s . H ast ( S u p .) 93  N. Y . Supp. 60.

I t  was also contended upon the argument that 
even if  section 4 of this act of A p ril 13 , 1906, was 
not unconstitutional, that section 5 of the act was 
clearly so, and that this section being so would avail 
to avoid the entire act. W e cannot agree to this 
view. I f  section 5 of the act should be determined 
to be unconstitutional, it  appears to be an entirely 
independent section, and is clearly severable from 
and unconnected with, the other provisions of the 
statute, and, under our decisions might be declared 
to be void without affecting the rest of the act. Me- 
A rdle vs. Jersey City, 66 N. J. Law, 590 , 49 Atl. 
1013 , 88 Am. St. Rep. 4 9 6 ; State vs. Davis (N. J. 
Sup.) 61 A tl. 2 .

W e do not find any ground upon which the act 
of A p ril 13 , 1906 , can be said to be unconstitutional, 
and hence, the resolution of the excise board oij 
Jersey C ity  brought up by the writ, in this case, 
is a valid exercise of the power conferred by the 
statute, and is sustained with costs.

R U L E  F O R  JU D G M E N T.

The Court having heard the argument of counsel 
and having inspected the resolution, rule and reg-
ulation removed by the w rit of certiorari in this 
cause, and having read and duly considered the
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stipulation of facts filed and the reasons filed:
It  i s  Or der ed, that the writ of certiorari be

dismissed.
On m otion  o f

Geo rg e  L . Rec o rd , 
A t t y .  of Defendants.

A S S I G N M E N T  O F  E R R O R S .

Afterwards, t h a t  is  to  s a y , o n  th e  te n th  d a y  o f 

September, in  th e  y e a r  o f  o u r  L o r d , o n e  th o u s a n d  

nine hundred a n d  s ix ,  in  th e  C o u r t  o f  E r r o r s  a n d  

Appeals, th e  la s t  r e s o r t  in  a l l  c a u s e s , c o m e s  s a id  

Hugh M eeh an , p r o s e c u to r  b e lo w  a n d  p la i n t i f f  in  

error, by R o b e r t  S . H u d s p e th , h is  a t t o r n e y ,  a n d  

says: that in  th e  r e c o r d  a n d  p r o c e e d in g  a fo r e s a id , 

also in the f in d in g  o f  ju d g m e n t  a fo r e s a id , t h e r e  is  

manifest error in  th is , to  w i t :

F i r s t . T h a t  t h e  s a id  J u s t ic e s ,  b e fo r e  w h o m , 

&e., found and r u le d  a g a in s t  th e  p r o s e c u t o r  b e lo w  

and in fa v o r  o f  th e  d e fe n d a n t s  b e l o w ; w h e r e a s , b y  

the law. of th e  la n d  th e y  s h o u ld  h a v e  fo u n d  a n d  d e -

termined in fa v o r  o f  th e  p r o s e c u t o r  b e lo w .

Se c o n d . T h a t  th e  s a id  J u s t ic e s ,  b e fo r e  w h o m , 

&c., found t h a t  th e  r e s o lu t io n  r e fe r r e d  to  in  th e  

writ of c e r t io r a r i  w a s  g o o d , v a l id  a n d  e f f e c t u a l  in  

law ; w h e re a s, th e  s a id  J u s t ic e s ,  & c., s h o u ld  h a v e  

decided s a id  r e s o lu t io n  t o  b e  i l le g a l  a n d  v o id , a n d  

should h a v e  s e t  a s id e  t h e  sa m e.

T h i r d . T h a t  t h e  s a id  J u s t ic e s ,  b e fo r e  w h o m , 

&c., decided u n d e r  a n d  b y  v i r t u e  o f  C h a p t e r  1 1 4
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o f  th e  L a w s  o f  19 0 6 , th e  B o a r d  o f  E x c is e  Com m is-

s io n e r s  o f  J e r s e y  C i t y  w a s  a u t h o r iz e d  a n d  w ar-

r a n te d  in  th e  p a s s a g e  a n d  th e  a d o p t io n  o f  th e  rule, 

a r g u m e n t  o r  r e s o lu t io n  r e fe r r e d  to  in  th e  said 

w r i t  o f  c e r t io r a r i ,  a n d  s e t  fo r t h  in  th e  re tu rn  to 

s a id  w r i t ;  w h e r e a s , th e  s a id  J u s t ic e s  sh o u ld  have 

d e c id e d  t h a t  s a id  a c t  d id  n o t  w a r r a n t  o r  auth or-

iz e  th e  p a s s a g e  o r  a d o p t io n  o f  a n y  s u c h  r u le , regu-

la t io n  o r  r e s o lu t io n .

F o u r t h . T h a t  th e  s a id  J u s t ic e s ,  b e fo r e  whom, 

& e., d e c id e d  t h a t  s e c t io n  fo u r  o f  a n  A c t  o f  the 

L e g is la t u r e  e n t i t le d  “ A  s u p p le m e n t  to  a n  a c t  en-

t it le d  ‘A n  A c t  t o  r e g u la t e  th e  s a le  o f  sp iritu o u s, 

v in o u s , m a lt  a n d  b r e w e d  l iq u o r s /  a n d  to  repeal 

a n  a c t  e n t i t le d  ‘A n  A c t  to  r e g u la t e  th e  s a le  o f in-

t o x ic a t in g  a n d  b r e w e d  l iq u o r s /  p a s s e d  M arch 

7, 188 8, a p p r o v e d  M a r c h  20, 18 8 9 ,”  Avhich sa id  act 

w a s  a p p r o v e d  th e  1 3 t h  d a y  o f  A p r i l ,  n in e te e n  hun-

d r e d  a n d  s ix , a n d  is  k n o w n  a s  c h a p t e r  1 1 4  o f the 

la w s  o f  19 0 6 , w a s  c o n s t i t u t i o n a l ; w h e r e a s , th e  said 

J u s t ic e s ,  & c., s h o u ld  h a v e  d e c id e d  s a id  se ctio n  of 

s a id  A c t  to  b e  u n c o n s t it u t io n a l ,  v o id , a n d  o f no 

e ffe c t .

F i f t h . T h a t  s a id  J u s t ic e s ,  b e fo r e  w h o m , &c., 

d e c id e d  t h a t  i t  w a s  l a w f u l  fo r  th e  m u n ic ip a l  au -

t h o r it ie s  o f  J e r s e y  C i t y  to  c a u s e  th e  p la in t i f f  in 

e r r o r  to  c o m p ly  .w ith  th e  te r m s  a n d  p r o v is io n s  of 

th e  r e s o lu t io n  r e fe r r e d  to  in  th e  w r i t  o f  c e r tio r a r i 

a n d  s e t  fo r t h  in  t h e  r e t u r n  to  s a id  w r i t  ; w h ereas, 

th e  s a id  J u s t ic e s  s h o u ld  h a v e  fo u n d  s u c h  action  

o r  c o n te m p la te d  a c t io n  to  b e  u n w a r r a n te d  and 

w it h o u t  la w f u l  a u t h o r it y .

S i x t h . T h a t  th e  s a id  J u s t ic e s ,  b e fo r e  whom,
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&c. found a n d  d e te r m in e d  t h a t  th e  s a id  s e c t io n  o f  

the said A ct w a s  n o t  in  c o n f lic t  w i t h  th e  c o n s t i-

tution of the U n it e d  S t a t e s  a n d  th e  c o n s t i t u t io n a l  

rights of the p la in t i f f  in  e r r o r  th e r e u n d e r ;  w h e r e -

as, said J u s t ic e s , & c., s h o u ld  h a v e  fo u n d  th e  s a id  

section of s a id  s t a t u t e  in  c o n f lic t  w i t h  th e  c o n s t i-

tution of the U n it e d  S t a te s ,  a n d  t h e r e fo r e  u n c o n -

stitutional and v o id .

Se v e n t h . T h a t  th e  s a id  J u s t ic e s ,  b e fo r e  w h o m , 

&c., found a n d  d e te r m in e d  t h a t  s a id  A c t ,  c h a p te r  

114 of the laws o f  19 0 6 , a p p r o v e d  t h e  1 3 t h  d a y  

of April, n in e te e n  h u n d r e d  a n d  s ix ,  w a s  a  l a w f u l  

and constitutional A c t ;  w h e r e a s , s a id  J u s t ic e s ,  & c., 

should have fo u n d  a n d  d e te r m in e d  s a id  a c t  t o  be 

unconstitutional, v o id  a n d  o f  n o  e ffe c t .

E i g h t h , T h a t  th e  s a id  J u s t ic e s ,  b e fo r e  w h o m , 

&c., found a n d  d e te r m in e d  t h a t  t h e  B o a r d  o f  E x -

cise C o m m issio n e rs  o f  J e r s e y  C i t y  w a s  d u ly  a u -

thorized, u n d e r  th e  la w s  o f  th e  S t a te ,  t o  a d o p t  th e  

rule, regulation o r  r e s o lu t io n  r e fe r r e d  to  in  s a id  

writ of c e r t io r a r i  a n d  s e t  fo r t h  in  th e  r e t u r n  t o  

said w rit; w h e r e a s , t h e  s a id  J u s t ic e s ,  & c., s h o u ld  

have fo u n d  a n d  d e te r m in e d  t h a t  n o  s u c h  p o w e r  

vested in  s a id  E x c is e  C o m m is s io n e r s  o f  J e r s e y  

City.

Nin t h . T h a t  th e  s a id  J u s t ic e s ,  b e fo r e  w h o m , 

&c., fo u n d  a n d  d e te r m in e d  t h a t  t h e  p o lic e  a u t h o r i -

ties o f th e  M a y o r  a n d  A ld e r m e n  o f  J e r s e y  C i t y  h a d  

a u th o rity  to  e n fo r c e  t h e  p r o v is io n s  o f  s e c t io n  fo u r  

of said  A c t ,  k n o w n  a s  c h a p t e r  1 1 4  o f  th e  la w s  o f  

1906, a p p ro v e d  th e  1 3 t h  d a y  o f  A p r i l ,  n in e te e n  

hundred a n d  s i x ;  w h e r e a s , t h e  s a id  J u s t ic e s ,  & c., 

should h a v e  fo u n d  a n d  d e te r m in e d  t h a t  s a id  sec-
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t io n  o f  s a id  A c t  w a s  n o t  in  fo r c e  a n d  o p eratio n  in 

J e r s e y  C ity ,*  a n d  h a d  n o  a p p l ic a t io n  t o  th e  plain-
t i f f  in  e r r o r ,  o r  to  h is  p r o p e r ty .

R ob er t  S. H uds peth , 
A t t o r n e y  o f  p la in t i f f  in  error.
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