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1. NEI{ I,EGISLAAION - CHA}IGE IN CRTAIN I,ICE}.ISE AND PERT'IT F@S.

Assedbly Bill !Io. 2041 yras approved by t-he covernor on .tune 30, 1975 and
thereupon became Chapter 44 of the Lanrs of \976. I'he Act anends the degignated
sections of our Alcoholic Beverage Law to change feee, with respec.t to licenee3.r.
effective ,tu1y I, 1976, as follor{s:

R.S. 33:1-LO (1a). Plenary brewery license - increase fron $7,500.OO
to S8,50O.00.

R.S. 33:l-1O (4). Rectifier and Blende! licbnse - increase from
$ 5, OOO. OO to $e,OOOffi

R.s. 33:1-Ll (1). Plenary Yiholesale license - increase fr@r $61000.00
to I7, O0O. OO.

R.S. 33:1-11 (2b).
93, OOO. O0.

R.S. .33:1-11 ( 2c) .
$750.0O to $825. OO.

R.S. 33:1-12 (4).

Wine ghoLesaLe license - increase fron 921500.00 to

Railroad or Air transport conE)anies increaee fron $15o.oo to $300.00.

A boat 65.feet or Lees in length increase from $25.OO to $5O.OO.

A boat nore than 65 feet in ]-eng|th but not nbre than 11O feet in
length increase from $5O.0O to SLOO.oO.

A boat nore than 110 feet in length increase from $l5o.oo to $3OO.oo.

R.S. 33:1-20. State ttbnicipal license issued by the Dilector - increase
frorn S35.0O to S50.0O.

R.S. 33:1-25.- Retail Filing Fee - increase flon $25.00 to $5O.OO" llhis
increas€ to be effective August L, L976.

R.S. 33r1-28. Transit Insignia - Increaae fron 910.00 to 925.00"

R.S. 33:1-74, one alay Social Pennits

Civic, religious or educatiotral organizations increa8e frdr $I5.O0
to s50"o0.

Any other olganization increase from $25.00 to $75.00.

JOSEPH H. I,ERNR
ACTI}G DIRECTOR

State Beverage Distributor rs l-icense - incrgase

Plenary Retail Trans it license

Dated: iluly 8, 1976
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2. NOTICE fO
PERMIT FEE
I,ICENSSES .

BUIJ,ERIN 2233

M'NICIPAT ISSUI}G AUTHORITIES - NEW I,EGIS',ATION - CINTGE IN
ON SOCIAI ATE AIR ?M.IYIITS AND FILIT{G FSE RSIATTIrE TO RETAII'

TO ALL MUNICTPAL LICETdSE ISSUI}G AIIIHORITIES:

RE! !@W IEGTSIATION - AIANGE IN PERMIT FEE ON
SOCIAL ATFAIR PRMITS AND FILII\G FEE
RELqTTVE TO RETATL LI CEI\ISEES

Assenbly BiIl No- 2041, now Osapter 44 of the Law of 19?6, was

approved by t]re covernor on June 30, L976. Ahe Bill provides that,

effective inuoed iate ly, the fee for a orre (1) day pezmit authorizing the

sale of alcoholic beverages for consumpti.on on a desj,gnated prenise by

clvic, reLigious or educational organizations shall be S50.OO per day,

and for a one (I) day pernit authorizing sale of alcoholic beverages by

any other organization, the fee shatl be $Z5.OO per day.

The Bill aLso provides that every person fiting an application fo!

Iicense, renewal of license or trarrsfer of'license, on or after August. 1,

1976, with a municipal issuing authority shaLl, wilhin len (LO) days of

such filing, fil-e vrith the Dj-rector a copy of such application with a non-

retu.rnable filing fee of $50.OO.

Joseph H. Lerner
Acting Director

Dated: July a, L9'16
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3. @URT DECTSIONS - AI,D(@OD TAVERN,

ALD(GOOD TAVERN, INC.
x/a cLvB r.4rsTAt{G,

Plaintiff-Appellant,

BOARD OF AI.COHOLTC BEVERAGE @NIROI,
FOR THE CITY OF PATEPSON,

PER CIIRIAM:

PAGE 3.

Ilrc. \'. PA1PEREON - DIREENCR APFIRMED.

SUPAIOR COI'RT OF NEI{ JERSEY
APPtsLIATE DTVISION

A-513-75

Def endant-ResFondent.

Argued: !4ay 18, 1976 - Decided 3 .fune L8, L976

Before ,tudlges Lynch, Larner and Horn

On appeal from order of Director of tlre Division of
Al.coholic Beverage @ntlol

t8. Matthew M. Keshishian argued the cause for aPPellant
(I'lessrs. Krugman, Grapnick & Glimshai{, attolneys).

!4r..Ra1ph L. Deluccia, ft. argiued the cauge for respordent
(.Toseph A. Iacava, attorney) .

!4r. Davial s. Piltzer submitted a statenent in lieu of brief
for tfie Division of AlcohoLic Beverage control (ur. wiUian
F. Hyland, Attorney Genelal, attorney).

(Appeal from the Direccorrs alecision in Re Alexgood Tavern,
v. Palerson, BuLletin 22L5, rte 2. Director affirmed.
OpGIon not approved for trn:blication by the @urt Conmittee
on opinions) .
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4. APPETIATE DECISIOTIS - SII,VRTON BAR

Silverton Bar & Liquors, fnc.
t,/a Sllverton Hub,

Appellant,

Vo

Townshlp Conmlttee of the
Township of Dover, and Sllverton
Investors, Inc 

"

BULI,gTIN 2233

& TIQUORS ' Ililc. v. DOVSR EE AL.

0n Appeal

CONCLUSIONS
and

ORDER

Resoondents.

Paschon & tr'eury, Esqs", by Robert V" Paschon, Esq., Attorneys
for Appellant

Band.o J. Caruso, Esq., Co-Counsel for AppeJ-l-ant
Canpbell & Sachs, Esqs., by Donald F. Canpbellr_Esq.r-Attorneys

for Respondents"

BY THE DIRECTOR:

The Hearer has f11ed the following report herein:

Hearerts Report

This is an appeal from th.e actlon of respondent Township
Comnittee of the Township of Dover (Committee) which by unanimous
vote on July 8, 1975, granted a per son- to-per son and place-to-p1ace
transfer of a plenary retail consumption license from Tobyrs Inn,
Inc., to respond.ent Sj-lverton Investors, Inc. and fron prenises
107 Branai Road to prenises at the lntersection of Kettle Creek
Road. and Hooper Averrire , Dover "

The substantlve portion of the resolutlon approvlng the
transf er sets f orth the f o1lolr-ine:

ITWHEREAS, application has been made for the
transfer of. a plenary retail consumption llquor
license (C-4) from Tobyts fnn, inc., T/A Toby's
Inn, to Silverton Investors, Inc " T/L Liguor
Locker tounge and. from l0/ Brand. Road, Townshlp
of Dover, Ner^r Jersey to Kettle Creek Road at its
lntersectj"on with Hooper Avenue in the Townshlp
of Dover, New Jerseyl and

WHEREAS, the Clerk-Adnlnlstrator has re-
cei.ved notlflcatlon of obJectlon to sald trans-
fer on behalf of Sllverton Hub, Inc.;and
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- _WHEREAS, a plenary hea:rlng. uas helcl bythe Tororshlp Comittee on June +. 1975 to -

conslder the nerlts of the appllcatlon for
sald transfer and such obJectlons as were
submlttetl on behalf of Silverton IIub, Inc.,
and such other objectors as appearect'at saicl
hearing; and

VJHEREAS, the Townshlp Cmnlttee has recelved
setlsfactory proofs of noflce of pubJ.lcatlon wlth
respect to sald bearlng; and

WEEREAS, menoranda have been subnitted by
the attorneys for the apllcant and the objector,
Sllverton Hub, Inc., as well as reply rcnoranclai
and

WHtrREAS, the Townshlp Conmlttee has consldered
such testlnoqy and other proofs as were subrnlttetlat the hearing hereln referred to and havlng further
consldered such nemoranda as have been subnitted;ancl

WIIDREAS, the Township Connlttee is satlsfieal. aftet
such conslderatlon that good cause bas been shown ln
support of the appllcation for the llcense transfer
hereln referred. to:

NOW, THERtr'ORE, BE IT RESOLIIED, By the Townshlp
Conmlttee of the T or,rnshlp of Dover, Cornty of 0cean,
State of New Jersey as follows:

i.. The applicatlon for the person to person
and. place to place transfer for the aforesald plenary
retail consumptlon llquor license be and. is hereby
approved, subject to al-I appl-lcable zonlng ,and slte
plan regulations.rl

In 1ts rramendedrr petltlon of appeal, appell-antrwho operated
a conpetlng llquor establlshnent on Hooper Avenue in the general area
of the proposed premlses all€ges that the Conmitteer s action was er-
Toneous and should be reversed for the foll-owlng stated reasons3

tt(a) The transfer les lnproperly granteal as
respondent, Sll-verton fnvestors, fnc. requlre slte
plan approval anat varlances for the proposed loca-
tion, whlch variances nay not legally be granted
under exlstlng New Jersey 3-aw and, accoldlnglyrthe
aforesaid l-icense rney not be transferred and operated
at the locatLon 1n queStlon except ln allxect vLolation
of exlstlng nunlclpal ordinances I

(b) The publlc sustalned an unreasonabLe burd,en
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as to their rlght to be heard antl object
to the transfer because the hearine was
nor open to the general publ"ic untit 3:l+5 a.n.
There uere 1n excess of 100 oeoole 1n attend-
ance at the comnencement of the- hearlngs at
8:00 p.n. ln the evening and less than one-
hal.f itozen at the concluslon at 3:45 a.m.
The result was a d.efacto clenlal of their
rlght to volce thelr oplnlons on thls lssue;

(c) Respondent, Sllverton fnvestors, Inc.
must bear the burden of proof, notuithstandlng
Rule 6 of State Regulation No" 15 as pronulgated
by the State of New Jersey, Department of Lan
anct Publlc Safety, Divlsioir of Alcoho11c Bever-
age Control " The aforesaLd rule 1nd.1cates, and
f quote:

. lrALl appeals shall be heard {e novor except as
otherwise provided. ln Rule 6 hereofr and the
partles nay lntroduce oral testinony and docu-
mentary evldence, but the burden of establlsh-
1ng that the action of the respondent lssulng
authorlty uas erroneous and. shoulcl be reversedt
shall rest wlth the appellant.rl
To requlre the appellant to carry the burden of proof

ln this aDpeal is in dlrect contradlctlon to N.J.S.A.
52zI3D-L6' 1U) wfrfcn prohibits members of the Leglslature
from appearlng ln any eause, proceedlng, appllcation or
other natter. Thls matter was handled at the nunicipal
leve1 by John F" Russo, Senator from Ocean County. The
net effect of the hereinbefore cited Statute ls that by
reason of the aforesaid John F, Russot s inabillty to
appear tlirectly before the Departnent of Lav and. Publtc

, Safety, Divlslon of Alcoholi.c Beverage Control of the
State of Neu Jersey, sald Dlvlslon of A1coho11c Beverage
Control cannot now rely on a declsj.on and render a de-
cision on an appeal where the Dlvlslon coulcl not have
heard the orlglnal- actlon. The aforesalcl Rule 6 of State
Regulation No. 15 lndlcates that the hearlng is a @ ryhearlng. However, it should be noted that the burden of
proof has. shtfted as a result of the nunlclpal declslon"
Thus Justlee nandates that the respondent ln thls instance
nust bear the burden of proof ln thls lnstance.rl

In theLr respectlve ansvers r both respondents denled that
the Connltteers actlon vas lnproper and unreasonable " '

The appeal was heard de novo pursuant to Rule 6 of State
Resulatlon No" 15. at whlch tlme the attorneys for the respectlve
paittes hait ful1 opportunlty to produce testlmony and cross-ercamlne
ultnesses.



Appellant presented several thresholct issues for cleter-
mi-nation pri'or to "ri-"ti"!--i"sii-tonv' .It 

argued (1) tl*! the Con-

*iii"uts iction fn conauciing the h6arlng to consider-Silverton
Investorrs applicatio"-iot t[e subject tiansfer from 8:00-p.n. on
j;;;-{;- Pzi"i"-z:.+5 the following-morning }'as an abuse of its clis-

"""iioi.-3Lice 
ii d;p;l;"4-p;iiiui" objeclors of the rlght to be

["r"ai"tal-.iirii."i-r,ao no't complied w'rth nunicipal slte require-
ffi-t;; ;;e (5t-[h;t-sinJe the apiearance of State-senator-John Russo

rn 
-ietraii oi-itre appiriiint 

-in 
iL!-pqogeealngs before. the. connlttee

ls 1n contraventron'6i-g. j. BlA" 
-iZi f:O-f6 (t), thts Divlslon cannot

;""ivtt- o"-tne 
- 
aecisron and resolutlon of the'Connittee for the reason

that it would be t"tii.*.""t-io-pern:-tt:-ng Senator Russo to appear be-
fore the Division; u^"4 i"rift"tr'-by. reason of such irnpernlsslble appear-
ance that section .1'R"t;-6--;i'Siit" Regulation tlo. !5 whlch casts the
d;4.";i estaUlishine-ttt"i tn" action of tne respondent lssuing-au-
thority was erroneous"and should not apply, and iirstead' the burden

"i-"roirf shlfts to the respondent appllcant'

.ThereasonablenessoftheCommltteelsacti-onlnconductlng.
the hearin!"it;-8;ffi";:il";"-3,';i-t[" r"ii"w"ine mornine ((1) above)

rri1l be considered later in this report'
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of the prace-io-prace transfep w9u1d-n999::11i1{
Relative to the seeoncl lssue raised-by appellantt

be subJect
any
to

tol
grant

c onpli-
!i'"!"[yotfi!"1;;#i;;;" "ill.[- ;[" " iocat orarnal:?i'-ry':r":]t :? *l:3il;dL;Tr"i#-;;;;;"s*"i.iil*i*.,.f1*t; Lublinbr v' Bct' or Alcoholic
il;:t;;t';l,pai"iioi. 33 N.r. \28 (1e60);

In adiudicating the third issue raisett,.l-fincl that Senator

Russor" "pp"ur"i"J 
t"i.tt the .Con-mittee as not violative of arry statu-

tory pros*iption.'n.i. i.n. - 
lt;t1?:11-111ry^ d:l*1?: i-":::*, *ff ;*";ffit"i;;i;a;:"til the follow"ing ientence: i'A county or-nunic-ipalltv

r^^ ,t^^-^,r 6h od6na-' .-',t' i nstrrmentalitv of the E!g!e.'tt (F'mphasis

senator Russo has not entered an appearance or partlcipatecl
ln the subject upp"ui-itbf"uai"e"-.The aoplibition for transfer of
ticense cannot ou t"ia'i6-[!";fEnainsi' b6iore thls Divlsion at the
tine that nun-icrpariii """aU"ll its [earing thereon-' thus-brlnging
;t^iliffi; t[i, i"Sriiriiion of the quoted stitute. That a legislator's
i;s;iiy ;";ti.iitr" "ipp".ti""" ber'ore a municipalliv -yg911-"ause 

a

shiftlns of burden ";";;;;;-i;ot-tttu 
appellant- to rbspondent nerelv

ilitiiiii"t[ltiii"-"t-il.ii;;-"i-in"-"o"ii6"ersvw"sappearecltoastate
id"""y-:-i ;n ex6rcise in strained reasorling'

It cannot be said that a leglslatorts appell?n:e.in a matter
pend,ing before. " ,lrrriliiiiity--cotrstit"it"" "tt appeiiance before a State

agency nerery oe""rts" an appeaf was taken to the State agency' I recom-
JL"na d:-=.i"sat ot this contention as frlvolous"

In support of appellant!s contentlon that the manner in
which the conrnittee c.iro"if"a-ir,e hearlng precluded the testlmony

"t-16:JL-i"t;-T; 
i[" i".pt""a t"Jnsfer, nobbrt v' Paschon' attornev
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for the appellant testlfietl that when the hearing gpened.at.8:00 p.n.
i[E ""tt"i'oi peopre attentting the hearing las-s9 large that the
hearlng rra s moied- actoss the street to the Municipal Courtroom.
i[erepiter, except for several lntermlsslons, the hearlng continued
lo J:+) a.mo

0n cross enanlnation. the attorney for appellant cohceded
that he engigea in ertensive cioss-e:ramlnation of the vltnesses ltho
ieitrfrea 6n-uefraff of the appllcant although-urged. to.rrhurry up".
wiin cross-e:ranlnatlon. He aiso requested aqd recelved recesses 1n
order to e:ranlne varlous exhlblts.

Thewitnessfurthertestifleclthatheknewthatsoneofthe
people attenaing the hearlng were opposed to the transfer, however, he
hi-a^ not know hoi nany indivlduals w6ie opposed and how- nany favored the
transfer" He learnef it approxinately midnight tbat t_he _Corurittee had
d.ecided, to contlrme ine neiiine to it! conclusion . He did not reca1l
;;G;i"c any objectlon on the iecord until. l:4f a.m' ' Th" comnittee

";j;;t"A 
peiit:-6tt" favoring and opposing the transfer. Appellant's

;;t;;;;t [ia-"ot' at any tlme, reiiiest the conmittee to open the meet-
i"e-|;-in" objeciors iti.=a;r'tnaf trrev night be hel1dt ,At 2:15 a'm.'
it-nii r"q""ii, one of appellantrs vitiresses r^ras called out of turn
due to an urgent call froro hls home.

MaureenWhitewhoresidesattheendofKe-ttleCreekRoad
attended the hearing held by the connlttee from 7245 p"-n..to approxl-
riiefi-riatright whei she 1eit. She had intended to object to the pro-
;;;a'transiEr. She clict not approaeh any of the Comnittee members or
;tt;;";t;:io-.it" known her pr6ience" The witness vas opposed to the
pi"p"l"h-t"iniier because sh-e fett that it r^rould intensify the trafflc
problens at that area.

Phyl1-isK.Locknanraresid'entoftheconmunlty-testified
that she aiibnAeA the hearinf held by the Connittee in order to volce
ner-ot.i""i:.on to ttr"-proposed transfer, from l:10 pant. to. approxinately
;ia"i;[i;-*nl"-in" ae'pirfeo. At the c6nmencen:ent of the hearing the
f.*"s[ip'.itorn"y annbunc ed. that both parties would be heard and at
i[6lii"[f"iio"-oi that presentation, the public would be heard'" She

alO "ol corr"nicate her'obiections to any-of the attorneys partici-
patlnC in the hearlng"

GeorgeDavlnoraresldentofTorosRiverrtestlfie'lthathe
attend.ed the hEaring-".fro""1e4-Uy tn" Conmittee oir the night of June.4,
lei{. irrd left the fiearing at U;30 p.n. He dld not have an opportunity.
i6'i6i"J-ml-ouiections t5 the pr6poied transfer nor e:ramlne the e:rhlbits
naehdtl in evldence'

Oncrossexanirration,Davinotestlfiectthathisresidenee
1s flve nlles dlstant?rd the'site of the proposed tralsferl Fe i:.
engaged 1n the heating and air condltloning service businessi lral'I1c
is-h6avy ln the area of the proposed transfer.
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The w1tness exDlalrp d
of the governing body or-any of
sary to leave.

PAGE 9.

that he cllcl not lnform any nenber
the attorneys that he found lt neces-

Davlno regularly patronizes the appellantr s tavern and. has
been servleing the heating and alr conditionlng systen 1n the estab-
lishnent for the past several years"

At thls polnt appellant presented an aclclltlonal obJector $ho
dict not appear at the hearlng held by the connlttee on June +t L975.

Reverend George Clebold, pastor of Open Dpor B1ble Church,
who also operates a school having an enrollment of tuenty-three stu-
depts enrolled therein ranglng ln age fron flve years to elghteen
yearS of age attend.lng school flve days a week, testiflecl that the
Ghurch 1s located on the opposite slde of Hooper Avenue from the
proposecl 1ocatlon. He objecteit to the proposed transfer because:

'tt...the Bible ls quite speciflc in saylng
that 1lquor, uine and strong drlnk is unrise.
It make s a ierson unw-ise " It nakes thera unsta-
ble. So, fiom a spiritual polnt of vlewr.as a
pastor 1n a connunl ty r fnould be opposed to any

. liquor store ln the conmunity. rl

The Pastor was also opposed to the transfer because of the
proxinity of the proposed. lleensed premises to the Church and school;
it would lncrease vehicular trafflc and j-ncrease the possibtllty of
accid.ents.

Finally
L3, 1975

, Reverend Ciebokl stated. that he moved to Tons River
and he became associated u'ith the Church ln Septenberon July

L975"

Francls Carro11, who resides w't thin three blocks of the
proposed locati-on, 'testffietl that he and his rrife attended the hearing
held by the Cornniitee on June 4t 1975 for the purpose of objecting
!o the proposed transfer. He estlnated that there were approxlnately
85 to 10O people in attendance at the hearlng.

The Carrol-ls left for home at approxlnately 10:11 p.n.
Several fast food. stores, a grocery store, a gasollni; station
and. other buslnesses are'located in the limedlate vicinlty of
the proposed transfer sltes. In his opinion the transfer- wouldintenslfy the traffic bazards ln the area nore than any other
nercantile buslness. He patronlzes appellant t s liquor estab-lishnent once or twlce a month"

Joseph L" Foster, First As_sistant Tovnship Attorney, vho
attended the hearing of June +, 1975 in hls officlal capacity, testi-
fj-ed. that the neeting rras moved. from a room in Town Ha11 Annex which
seats appro:dnately 2f people to a roon ln the Town Hall across thestreet. He estlmated that there uere approxlmately ten or twelve
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persons present who were not counsel or parties to !!tq proceedings
and whon be classlfied as members of the general public.

He had no knowledge of anyone complainlng that he dlcl no'"
have an opportunity to be heard.

fn the ldtnessr opi_nion the Comnittee consj.dered fourmatters in arrlving at its deternination. First. it was felt thatthe proposed. locatlon _was - 
far superlor to the tr6nsferorrs presen!location and 1t consid.ered the tiansferorrs general physlcai es-thetic condition. secondl in the present location. th-e trensferorlacked-sufflclent parklng-and 1ts iacllity was l_oc6ted in i resi-dential area. Third, the proposed location uas satisfactory frona commercial point of view and it would. not result in an economichardship-to existing licenses in the area. Fourth, the arg'nentpresented by the objector was insufficient to rebui the pr6ofs

offered by the applicant.

. Foster ctid not recall that appellantts attorney made
any objeetion to the. duration of -the hearlne or of the tlme that
th-e heirlng vas concludecl at 3:45 a.m.

The sole objector that Foster was aware of rra s tbe.appel-
lant herein. In his judgnent, he and members 'of the Cormittee were
accessible to objectois at vaiious times during th9 f9ur. or five
rrlntermisslonst' irhich occurred during the course of the hearing.

Robert Brune. presently the Mayor of the respondent'
township uasr on May I+i r975t a foember of its comnittee and qartici-
pated ai the'hearing nefa to'consider the subject transfer' He as-
'ierted that, ln his-opinion, there were no nore than ten membets of
the gereral public present at the hearing.

At no tlme was he made aware of the presence of objectors
to the transfer at the hearing before the council, other than appel-

Subsequent to the hearing, no one nade hin awaxe that
he lras ttenlett an opportunlty to be heard"

Brune erplained that there was no eonflicting oplnion
among the nembers 6f tire Comnittee durlng.the delibe{ations leacllng
uo t5 tire ultinate decision" Concerning the sense of the Conmlttee
which led to lts decislonr he testified:

ltThe reasonlng that 1ed to the decision
that we nade, basically it was we felt
that the trairsfer would be 1n the inter-
est of the conmunity for the following
reasons! Ihrnber one, the previous loca-
tion r,ra s in a residential area. It vas
in a run-d.own condition. l'Ie were con-
cerned with the traffic 1n the general
area and we felt that by transfer to a
commerclal area that was more accessible
to the general public uoultl be ln every-
onet s best intere st " 

tl
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Concernlng his recollection of any obJection having been
raised by Paschon relatlve to the tlne at which the neeting uas
opened . to the public, Brune testified:

rrl personallv dontt. but I heard after-
ruai'as that ifr. Paschon had raisedl an
obJection. But I took 1t in a hr:m'drrous
.vein particularly because ne hacl had
lnrllnerable tecesses or short breaks
cturing the course of the evenlngr and
f do remenber that Mr " Fo ster t who l'ras t
f guess you would eaIl hin, tPe P1e-sldine offlcer. had askett both attorneys
if th6re uere iny objeetions to contlnu-
ine. anil there were none. There were
nei6r ar\y objections cluring the eight
hours tbat lte ltete there. rl

Brune further recalled that not only Fosterr but alsot
sone members of the commlttee asked at the several rrcoffee breaksrl
whether anyone obJected to the eontlnuance of the hearlng and. no one
objected thereto.

Questlonecl uhether he felt that the interest of the general
publ1c wouid have been better served by contirarlng the neetlng to a
future dater Brune repllecll

trNo. No. because by the tlne the hearlng
concluded there were so few people that
were left, and those that had fllterecl
out tluring the course of the evening
never e:q>iessed., during any of- the lnter-
nissions-or to Mr" Foster as they nere
leavlng, that they'wantect an opportunlty
to be heard"

No one called up aftervariis. No one sent
i-f"li"r or-pnohea in saylng. that because
of lateness ?rf tne meetlng they lost an
opportunlty to speakr---. rl

. The transcript of the hearlng held by the Connittee to con-
sitler the sub3ect applicatlon was admltted into evidence" This vas
oUj""t"a-to bi the ittorn y for appellant on the ground that the ad-
niision of th6 transcript in evid6nce by the Divlsion vas tantamount
to pernitting senator Rirsso to appear bbfore the Divlsion because he
fiia-t"pr"""nied the applicant at-the hearing bqf9 bV the Connittee"
i,i.t"o.'-i.-gi"" "":-faity to that argument would be equlvalent to de-
;i;ring i fEgisfatorrs otherwise 1aw"ful .appearance before.a munici-
pititv-to be-vlolatlve of the above quoted statutory provj-slon @
irs-ii"a ".iely beeause an appeal has been taken to this Dlvision.
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!\rthernore, the Dlvlsion would be deprived of the opportunity
to review the record below in oraler to arrive at a falr deter-
roinatlon of the very questlons ralsed by appellant. As a
rnatter of fact, if the transcript hatt not been offered ln evi-
dence, f would. have been i.nclined to request 1ts subnisslon sua
sponte i-n order to deternine the va11d.1ty of appellant!s obJec-
tion to the procedure be1ow.

I have carefully e:camlned the transcrlpt of the hearlng(conslstlng of 191 pages) held by the Conrolttee fulth resp€ct to
appellantts all-egatlon that the Connlttee. 1n conductlng the hearlng
fron U:OO p.m. until 1ts conclusion at 3:45 a.m. the follorllng day
had abused its d.i scretion.

, I am persuaded after perusing the transcript that theappellant was represented. by an able and articulate advocate rfho was
tenacious, e )rb.au s tive and vlgorous in hls cross e:raninatlon of the
applica4trs wltnesses, and who presented 1ega1 arg:r.rnents sklUfu[y
and ful1y throughout the course of the hearings.

The transerlpt of the hearing held by the Cornmlttee revealsthat the appellant's attorney requested. and was afforded the opportunl-ty to exanlne vari.ous reports offered. in evldence. At no tlme-ald
appellant object to the contlnuance of the hearlng to its conclusl-on.
As an exanple, I note the following colloquy' of counsel-:

rrMR. RUSS0: My question is, since itts 2:30in the morning, Itcl like to know if werre
going to finlsh ttf.s thlng toaight. It'sgetting 1ate" Itd" just like to knov 1f
werre golng to finish it tonight and if sojust hor,l many more ultnesses do we have?

MR. PASCH0N: f have one more wltness" lf
necessary to put on the stand on behalfof the Hub.

MR. RUSSO: Are we golng to fi.nish thls
thing tonight? It's already 2:10"

lilR. FOSTER: Letts continue wlth Mr. Doorman.
Ohe wltness being cross-examined by Mr. paschoq]n

firrther, there vas no evid.ence prod.uced that any menber of thepublic: (1) expressed dlssatisfactlon to anyone of the nanner in vhlch
the hearing was conducted; (2) desi-red to e:cpress his sentiments with
respect to the proposed. transfer either before, durlng or aiter the hear-
ing, or (3) e:rpressed to anyone either durlng or after the hearirg that
he llas ilenled the rlght to erqlress his sentiments at the hearlng held
by the Connittee. It appears to ne that an lnterested, independent or
concerned. citlzenry r,rould have nade lts ceactlon known w.lth respect
thereto.



I. therefore. re.iect aDpellantrs contention that the
Conmitteets'cond.uct.of 'the-heariirl was unreasonable or an abuse
of 1ts diseretion"

Relative to the nerlts of the proposeil transfer, I have
enamined the transcrlpt of the hearlng held by the Comnlttee and
the transcrlpts of the two hearlngs helcl on the appeal &,39 ln
this Divlsion"

ft appears from the testinony add.uced from the w"itnesses
at the hearing held by the Comnittee that the transferor llcensee
rrr"as located 1n an area that was otherw"ise lrhotrly residential. It
uas proposed to transfer the li-cense to a nelghborhood shopping 

-centi:r iocatecl on a highvay in a mixed conmercial aad resldential
area as ctistinguished ' - from a large conmercial shopping center
contalnlng one or more large department stores v'Ith a rnrmber of
satellite stores,

Patrolman Charles R. Theiman of the Township Police
Department, wLro was requested to prepare a- report w'ith.respect to
th-e subiect appllcation testified- that in his opinlol traffic safe-
ty would not bi: adversely affected by the approval of the proposed
transfer.

George Postt who has nade a special study of marketlng
analysis, testltied tfrat, in his opinion, the proposed -transferwould not only provide atlequate seiviclng for the residents wherein
the liquor establishment i! presently located, but also_ would bettpr
serve t-he needs for this type facllity 1n the proposed- location'
Its location in a shopping- center would. beiter serve the convenlence
of tlre patrons of the shopping center'

' Byron Kotzas, a real estate broker ln the c onmunl ty vhose
etq)ertlse wis concededi testified that there has been a substantlal
gr^o*ft both residentiai antl cornmercial in the genera-! area of the
firoposea location, In hls oplnlon, the_sald proposed transfer would
better serve the needs of the area"residents. Tts transfer from a
r'rirolly residential area to a commerclal area would be beneficial to
both areas"

In behalf of appellant, Paul S;rsmanski, a land plannerr - -testitre4 that in his opiirion a tiansfer to the pioposed situs would
not be desirable becauie there are suffleient liquor outlets located,
1n the area" He further testlfied that it 1s preferable for an estab-
lishment to be located in a conmercial area rather than a residential
;;; However, in tlr-ls case it is better to leave the llquor estab-
llshnent in lts present location ln a residential area.
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In ailjudiiating this matter de novo on the-merits and with-
out regard to the action-taken by the eo44i-tte9r I find thatOLt U J: egaf(I U(J UIlg als l,I(JIl ucl^su uJ
not a ihrecl of evldence to substantiate the action brought by
appellant vho 1s a competitor of the proposed transferee'

This case is unlike Lvons Farms Tavgrna .Ing ' v' Ngwark,
55 N.l . 292 (lg?O) vhereln nunEEous-inctivlilual obiectols and organi-

there was
the
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[16oholic B6verage Law, thi licensee would subje"!_i!? license-to sus-
Bulletin 1/10, Iten 1;

zations including a hospital uhich contained. a school of nursing
ipp""r"a to voic6 their strenuous objections to a place-to-place
iiinsfer occasioned by a premises-enlargement. In I.,vons n'aros
Tavern, much of the l-ocallty was devoted to resldenceso Area
66IGit s and hospital emplbyees (male and female) i:.-r ''' been
rof"it"A" In Lyoirs Farmsl tfie Suprerne Court affirmed the 1ocal
Boardrs aeniat-6fThE-ffi6e-to-p1ice transfer and held tbat the
eo"rdts finding that the paramoint equities favored the objectors
was reasonably grounded. - 

None of these factors or the other fac-
iors consiaeri:A-by the Court in Lvons Farns are present 1n the
matter sub ludlce.

Addi.tionallv' I find that it was nelther alleged nor
proven that the propoied. location vas in. anyw"i se violative of the
Statutory distan6e irrohibltion relating to a church or school'

Although respecti-ng his views, I am not inpressed w-ith
the ob.iections aiticuliteA nv Reverend -Ciebold for the reason that
irii liis is nan-ifested by the fact that'he is philosophlcally opposed
to the 'sale of liquor anywhere in the community.

At best, all of the fears expressed concerni-ng the effect
that the transfer'would have are conjeltural. In. any eventr. it nust..
be assumed that the transferee is i+el1 aware of the fact that a! appll-
catj_on for the renewal of the llcense must be nade annually" If the
Dremises are conducted 1n a law-abld.ing nanner ( and' it nust be assumed
'ihat such willlbe the case), resid.ents of the area have nothing to fear.
ii, hdr,rever, the licensed. pienises vi1l be operated.ll Y1911!1ol_ol--!h"

Tlam 6. Mnrt

, Bulletin I

The Committee has, in ny opinion, understood its full
responsibllity and has acteti c irci.rmspec tly, lnd il the reasonable
exeicise of i.ts discretion, in granting the transfer. !r tr-ru9,.c91-
clude that appellant has fiiled-to sustain the blrden of establishlng
that the actibn of the Conrnittee was arbitfary, capricious unreasonable
or an abuse of its d.iscretlon" Rule 6 of SUale Regulation No" 15.

In ad.dltion to the above flndingsr I have considered the
objections voieed by the several witnesses who testified at the hear-
inls conducted by this Diirision for the purpose of^deciding de.4ovo
th6 central issue of lvhether the best ihteiests of the c onmunity would
be served by the grant of the transfer of the license and thereby, roold
i["-ipp""f is if it were a di,rect application for a transfer to the
O:_rec't'or rather than an appellate on6 calling for tlre review of the
exercise of discretionary power by a municipal issuing authority.
This will obviate the neLelslty oi relitigating tllis natter. Re

Taeliaboschl, Bulletin L)12, Item 1 and cases cited therein'

Inrevier,ringtherecordhereinrincludingtheexhibitsand
the testimony presenied, I find and reconmend_ thatr for the 1easons
herelnabove exilressed,, ftrat the said License be transferred 1n accord-

nsion or revocation.
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ance u1th the applicatlon nade
loea1 regulatory requlrenents
eonstructlonr lf any.
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therefor upon conpliance wlth the
relating to slte plan appoval and

" It ls, accordingly, recornmended that the actlon of the
Council be affirneit and the appeal be disnlssed'

9gncluslons and 0rder

No Exeeptlons to the llearerr s report were fl1ed
pursuant to Rule-1Ir of State Regulatlon N6. 15.

davlng carefully consldered the entlre record hereln,
includlng the transcrlpt of the testinony, the exhlblts, the
written argunent of counsel 1n sunnatlon, and the Hearerrs
report, I concur ln the flndings and reconnendatlons of the
Hearer and adopt then as ny concluslons hereln.

Accordlngly, it is, on thls 7tb day of l4ay 1976,

' ORDEAED that the actton of the respondent Tovnshlp
Commlttee of the Tornrnshlp of Dover be and the same 1s hereby
afiirned, and the appeal hereln be and the sane 1s hereby
dlsnlssed.

A-'
d6--/<JJilfu\l.

Joseph H. terner
Acttng Dlrector


