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SCHOOL LAW DECISIONS 1973

Aikins, Elizabeth v. Board of Education of the Borough of East Paterson, Bergen
COUNY ot o i e e e e e

Almeida’s Construction Company, Inc., for Removal of Qualification as Bidder; In
the Matter of the Applicationof ........ ... ... ... ... . ... ... .......

Atlantic City, City of, Township of Marlboro, Freehold Regional High School

District and the Bureau of Children’s Services, Department of Institutions and

Agencies, State of New Jersey, Boards of Education of the Township of
Galloway; Board of Education of the Township of Little Egg Harbor v.

Banick, Joseph v. Board of Education of the Township of Riverside, Burlington

County .. ..
Beam, Robert H., School District of the Borough of Sayreville, Middlesex County;In
the Matter of the Tenure Hearingof .. ..........................

Beckhusen, Eric H., Joseph L. Keefe, Harry W. McDowell and John ]. Sprowls, M.D.
v. Board of Education of the City of Rahway and Louis R. Rizzo, Union
COUNTY .. e e e e e

Begier, Casimir A. v. Board of Education of the City of Rahway, Union County

Bergenfield, Bergen County, Board of Education of the Borough of; Evan Goldman,
and others similarly situated, and the Bergenfield Education Association v.

Bergenfield Education Association, and Evan Goldman and others similarly situated
v. Board of Education of the Borough of Bergenfield, Bergen County . ... ..

Black Horse Pike Regional School District and the Sterling Regional School District,
Camden County; In the Matter of the Appeals of the Boards of Education of
the .

Boublis, Donald P. v. Board of Education of the Borough of Hawthorne, Passaic
County . ...

Brennan, Anthony J., School District of the City of Elizabeth, Union County; In the
Matter of the Tenure Hearingof ... ... .. ... ... ... ... ........

Brick, O cean County; In the Matter of the Tenure Hearing of Kathleen M. Pietrunti,
School District of the Townshipof ... ... ... .. .. ................

Brick, Ocean County; In the Matter of the Tenure Hearing of Richard Royer, School
District of the Townshipof .. ... ... ... ... ... . ... . ..........

Bureau of Children’s Services, Department of Institutions and Agencies, State of New
Jersey, Boards of Education of the Township of Galloway, City of Atlantic
City, Township of Marlboro, Freehold Regional High School District and the;
Board of Education of the Township of Little Egg Harborv., ... ... ... ...

Burlington, the City of, Burlington County, Boards of Education of the Township of
Edgewater Park and; “T.A.” by her parent and natural guardianwv. ........

Central Regional Education Association v. Board of Education of the Central
Regional High School District; Superintendent of Schools, Edwin L. Voll; and
Principal, Spencer F. Sullivan, Jr., OceanCounty . ..................

Central Regional High School District Board of Education of the; Superintendent of
Schools, Edwin L. Voll; and Principal, Spencer F. Sullivan, Jr., Ocean County;
Central Regional Education Associationv. .. .. ...... ..., ..

Cervase, John v. Board of Education of the City of Newark, Essex County . ... ...
Chappell, Greta et al. v. Commissioner of Education .. ....................

Cherry Hill, Camden County, Board of Education of the Township of; Joel and
Marleen Hoffmanw., .. ... .. .. . . .. . .
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Cherry Hill, Camden County; In the Matter of the Annual School Election Held in
the School District of . ... ... ... . ... .

Clark, Union County; In the Matter of the Annual School Election Held in the
School District of the Townshipof ... ........ ... ... ..., ... ...

Clayton, Gloucester County; In the Matter of the Tenure Hearing of Charles A.
Ferrell, School District of the Boroughof . .. .....................

Clementon, Camden County; In the Matter of the Annual School Election Held in
the School District of the Boroughof . ... ... ... ... ... ... ........

Collingswood, Board of Education of the Borough of, and Walter C. Ande,
Superintendent of Schools, Camden County, “K.C.” by her guardian “D.C.” v

Collingswood, Camden County, Board of Education of the Borough of; Margaret A.
White v, . . e s

Colts Neck, Board of Education of the Township of v. Mayor and Township
Committee of the Township of Colts Neck, Monmouth County ... .. ... ..

Colts Neck, Monmouth County, Mayor and Township Committee of the Township
of ; Board of Education of the Township of Colts Neck v, . . ... ... ......

Commissioner of Education; Greta Chappelletal. v. .. ....................
Coniglio, Charles v. Board of Education of the Township of Teaneck, Bergen County

Conner Malcolm, individually and as Acting Superintendent of Schools of the
Borough of Spotswood, and the Board of Education of the Borough of
Spotswood, Middlesex County;Joan Shermanv. .. .................

Crilley, Patrick J., Robert J. Hoffman and Frank Cirigliano; Frances Licatov. . .. ..
Deal School District, Monmouth County; In the Matter of the Election Inquiry of the
De Renzo, Albert v. Board of Education of the City of Passaic, Passaic County

Dover, Township of, and Board of Education of the Toms River Regional School
District v. Board of Education of the Borough of Lavallette and the Borough
of Lavallette, Ocean County .. ..... ... ... imnnenenennn.

Downe, Cumberland County, Board of Education of the Township of; Frank A.
YoUNg v . . e e

East Greenwich, Gloucester County; In the Matter of the Annual School Election
Held in the School District of the Townshipof . . ... ................

East Orange, Board of Education of the City of v. Mayor and Council of the City of
East Orange, Essex County ....... ... ... .. .. ... ... ... ..........

East Orange, Essex County, Mayor and Council of the City of; Board of Education of

the City of EastOrangev. .. .. ... ... .. .. ... . ..
East Paterson, Bergen County, Board of Education of the Borough of; Elizabeth
ATKINS U, . o e
East Windsor Regional School District, Mercer County, Board of Education of the;
WS U
East Windsor Regional School District, Mercer County, Board of Education of the;
WS e e
Eatontown, Monmouth County; In the Matter of the Tenure Hearing of Anna
Simmons, School District of the Boroughof . ... ... ... ............

Edgewater Park, Boards of Education of the Township of, and the City of
Burlington, Burlington County; ““T.A.” by her parent and natural guardian v.

Elizabeth, Union County; In the Matter of the Tenure Hearing of Anthony J.
Brennan, School District of the Cityof . .........................

Essex County Vocational School District, Essex County, Board of Education of the;
Lewis Moroze v. . .. .. ..o
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Fair Lawn, Bergen County; In the Matter of the Annual School Election Held in the
School District of the Boroughof . ... ... ......................

Farrell, Patrick v. Board of Education of the Borough of North Arlington, Rip
Collins, Daniel Wickenseiser, and Joseph Kosakowski . ...............

Ferrell, Charles A., School District of the Borough of Clayton, Gloucester County;In
the Matter of the Tenure Hearingof . ....... ... ... ... ..........

Frankford, Sussex County; In the Matter of the Special School Election Held in the
School District of the Townshipof ... ..... ... ... ... ... .......

Freehold Regional High School District and the Bureau of Children’s Services,
Department of Institutions and Agencies, State of New Jersey, Boards of
Education of the Township of Galloway, City of Atlantic City, Township of
Marlboro; Board of Education of the Township of Little Egg Harborv. . .. ..

Galloway, Atlantic County; In the Matter of the Special School Election in the
Townshipof ... ... .. . e s

Galloway, Boards of Education of the Township of, City of Atlantic City, Township
of Marlboro, Freehold Regional High School District and the Bureau of
Children’s Services, Department of Institutions and Agencies, State of New
Jersey; Board of Education of the Township of Little Egg Harborw. .. ... ..

Gana, Francis A. v. Board of Education of the Township of Quinton, Salem County

Gana, Francis A., School District of the Township of Quinton, Salem County; In the
Matter of the Tenure Hearingof ... ......... ... . ... ... . ......

Glen Ridge et al, Essex County, Board of Education of the Borough of; Luther
Mclean v, .. ..o e

Gloucester, Camden County, Board of Education of the Township of; Mr, and Mrs.
LawrenceE. Smithv. . .. .. ... ... .. .. ... ... ...

Goldman, Evan, and others similarly situated, and the Bergenfield Education
Association v. Board of Education of the Borough of Bergenfield, Bergen
County . .ot e e e e

Green Brook, Somerset County; In the Matter of the Annual School Election Held in
the School District of the Townshipof . ... ......................

Guttenberg, Hudson County, Board of Education of the Town of; Board of
Education of the Township of NorthBergenw. ... ........... ... ...

Haledon, Board of Education of the Borough of v. Mayor and Council of the
Borough of Haledon, Passaic County .. ... ......................

Haledon, Passaic County; In the Matter of the Annual School Election Held in the
School District of the Boroughof . ... ... ... ... ... .. ... ........

Haledon, Passaic County, Mayor and Council of the Borough of; Board of Education
of the Borough of Haledonw. ... ....... ... ... ... ..............

Hanover Park Regional High School District et al, Morris County, Board of
Education of the; Frank Monacowv. . ........ ... ... ..............

Hawthorne, Passaic County, Board of Education of the Borough of; Donald P.
Boublisv, ... . e e

Helmetta, Middlesex County; In the Matter of the Annual School Election Held in
School District of the Boroughof .. ...........................

Hillside, Board of Education of the Township of v. Township Committee of the
Township of Hillside, Union County .. ... ......................

Hillside, Union County, Township Committee of the Township of; Board of
Education of the Township of Hillside v. .............................

Hoffman, Joel and Marleen v. Board of Education of the Township of Cherry Hill,
Camden County .. ... .. .ttt ettt e e
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Hopatcong School District, Sussex County; In the Matter of the School Election of
14

Jackson, Ocean County, Board of Education of the Township of; Arnold Sroka, Jean
F. Sroka, Elizabeth Murray etal v. . .... ... .. ... ... .. .. ... ...

Jersey City, Hudson County, Board of Education of the City of; Ruth Z. Yanowitz,
Eugenia G. Hollingsworth, Elsie D. Camisa, Hazel P, Endersbe, Aloysius J.
Kubacz, Rose C. Sachs, and the Jersey City Education Associationv. .. .. ..

“K.C.” by her guardian “D.C.” v. Board of Education of the Borough of
Collingswood and Walter C. Ande, Superintendent of Schools, Camden

County .o e e e e e
“K.K.” by her parents v. Board of Education of the Town of Westfield, Union
COUNEY 4 oottt e e e e e e e e
Karamessinis, Nicholas P. v. Board of Education of the City of Wildwood, Cape May
CoUNLY & ot e e e e e e
K’Burg, Joann v. Board of Education of the Township of Lower Alloways Creek,
Salem County . ... .. ... e e
Knecht & Sons, Inc., Qualification as Bidder; In the Matterof .. .. ...........
Lakeland Regional, Passaic County; In the Matter of the Annual School Election
Held in the School Districtof .. ........ ... ... .. ... .. ... ......
Lakewood, Board of Education of the Township of v Lakewood Education
Association, OceanCounty . ......... ... .. ... ... 0 ueenennn,

Lakewood Education Association, Ocean County; Board of Education of the
Township of Lakewood v. ....... ... ... ... .

Lakewood, Ocean County, Board of Education of the Township of; “R.K.”v. .....

Lambertville and in the South Hunterdon Regional High School District, Hunterdon
County; In the Matter of the Annual School Elections held in the School
District of the City of ... ... .. . .

Lavallette, Board of Education of the Borough of, and the Borough of Lavallette,
Ocean County; Board of Education of the Toms River Regional School
District and Townshipof Doverv. ... ... ... ... ... .. . ... ... ...

Lavallette, Borough of, Ocean County, and the Board of Education of the Borough

of Lavallette; Board of Education of the Toms River Regional School District
and Townshipof Doverv. .. ... ... ... .. .. ... ... ..........

Licato, Frances v. Patrick J. Crilley, Robert J. Hoffman and Frank Cirigliano . . . ..

Little Egg Harbor, Board of Education of the Township of v Boards of Education of
the Township of Galloway, City of Atlantic City, Township of Marlboro,
Freehold Regional High School District and the Bureau of Children’s Services,
D epartment of Institutions and Agencies, State of New Jersey ... .......

Lower Alloways Creek, Salem County, Board of Education of the Township of;
Joann K'Burg v. .. .o ot e

Lower Camden Regional School District, Camden County; In the Matter of the
Annual School Election Held in the Constituent District of Waterford
Township ... .. .. “- -

Lower Cape May Regional, Cape May County; In the Matter of the Annual School
Election Held in the School Districtof ... . ... ... ... .. .. ... ...

“M.C..,” by her mother and natural guardian v. Board of Education of the City of
Trenton, Mercer County . ... .. ... . . e

MacDonald, James C., School District of Middle Township, Cape May County; In the
Matter of the Tenure Hearingof .. ... .. ... ... .. ... ... .........
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McLean, Luther v. Board of Education of the Borough of Glen Ridge et al, Essex

COUNtY . e
Madison, Middlesex County, Board of Education of the Township of; Harry A.
Romeo, Jr.v. ..
Maffei, Pasquale A., and Board of Education of the City of Trenton; Arthur L. Page
L T T T T T T T T T
Mainland Regional High School District, Atlantic County; In the Matter of the
Annual School Election Held in the Constituent District of Northfield . .. ..

Mainland Regional High School District, Atlantic County; In the Matter of the
Annual School Election Held in the Constituent District of Somers Point

Manville, Somerset County, Board of Education of the Borough of ; Julia Anne Sipos,
Marian E. Kline, Esther M. Kormondi, Pauline Zorella, and Mary F. Simmons

Manville, Somerset County; In the Matter of the Tenure Hearing of Dale Miller,
School District of the Borough of

Marlboro, Township of, Freehold Regional High School District and the Bureau of
Children’s Services, Department of Institutions and Agencies, State of New
Jersey, Boards of Education of the Township of Galloway, City of Atlantic
City; Board of Education of the Township of Little Egg Harborv. ........

Martin, Adam W. v. Board of Education of the City of South Amboy, Middlesex
LT3 1

Matawan, Mayor and Council of the Borough of, and Township Council of the
Township of Matawan, Monmouth County; Board of Education of the
Matawan Regional School Districtv . . ....... ... ... .. ... .. . ... ..

Matawan Regional School District, Board of Education of the v. Mayor and Council
of the Borough of Matawan and Township Council of the Township of
Matawan, Monmouth County . ....... ... ... ... ... ... ... ... ......

Megnin, William, School District of the Township of Wayne, Passaic County; In the

Matter of the Tenure Hearingof . .. .. ........ ... ... ... . .......
Middle Township, Cape May County; In the Matter of the Tenure Hearing of James
C. MacDonald, School Districtof . .................. ... ........
Middlesex, Board of Education of the Borough of v. Mayor and Council of the
Borough of Middlesex, Middlesex County . ...........................
Middlesex, Middlesex County, Mayor and Council of the Borough of; Board of
Education of the Borough of Middlesex v .. .. ....................
Miller, Dale, School District of the Borough of Manville, Somerset County; In the
Matter of the Tenure Hearingof ... ... ... ... ... .. ... ........
Milltown, Middlesex County; In the Matter of the Annual School Election Held in
the School District of the Boroughof . ... .......................

Minelli, Kay v. Board of Education of the City of Trenton, Mercer County .......

Monaco, Frank v. Board of Education of the Hanover Park Regional High School
District et al.,, MorrisCounty . ........... ... ... .. .. ... .

Monroe, Gloucester County; In the Matter of the Annual School Election Held in the
School District of the Townshipof .. .... ... .. ........ ... ......

Moore, Leonard V., Charles R. Driggins, Marcia Romanansky and Dorothy Pfarrer v.
Board of Education of the Borough of Roselle, Union County ............

Moroze, Lewis v. Board of Education of the Essex County Vocational School
District, Essex County . .. ... ... .. .. i

Mosselle, James v. Board of Education of the City of Newark, Essex County .. .. ..
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Mount Laurel, Burlington County; In the Matter of the Special School Election Held
inthe Townshipof ........ ... . .. . . . . . . ...

Newark, Essex County, Board of Educgtion of the City of; John Cervase v. .. ....
Newark, Essex County, Board of Education of the City of; James Mossellev. . . . ..
New Brunswick, Board of Education of the City of v. Board of Education of the
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of Education of the City of New Brunswick v. . ....................
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Oradell, River Dell Regional School District, Bergen County; In the Matter of the
Annual School Election Held in the Constituent Districtof .. .. ........
Orr, John, School District of the Township of Wyckoff, Bergen County; In the
Matter of the Tenure Hearingof . ... ... ... .. ... ... ... .......
Page, Arthur L. v. Board of Education of the City of Trenton and ‘Pasquale A. Maffei,
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Board of Education of the City of Patersonwv. .....................
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In The Matter Of The Annual School Election
Held In The School District Of
Lower Cape May Regional, Cape May County.

COMMISSIONER OF EDUCATION
INQUIRY
For the Petitioners, David H. Romberger, Esq.

Following the annual school election held February 1, 1972, an appeal was
filed by two candidates requesting a recount of the votes cast for two members
of the Lower Cape May Regional Board of Education from the constituent
district of Lower Township for full terms of three years each. The recount was
conducted on February 14, 1972, and a decision was issued by the
Commissioner of Education under date of February 29, 1972, which determined
that Robert A. White and George L. McCahey were elected on February 1, 1972,
to the aforementioned seats.

Pursuant to a petition filed under date of February 15, 1972 by
Candidates Shull O. Rutherford and Robert R. Gosselin, alleging irregularities in
the conduct of the annual school election held on February 1, 1972 in Lower
Township, an inquiry was conducted by a hearing examiner appointed by the
Commissioner at the Office of the County Superintendent of Schools, Cape May
Courthouse, on March 3, 1972.

The report of the hearing examiner is as follows:
In their notice of appeal, petitioners make the following allegations:

“l. There were many witnessed cases of voters marking their ballots
outside of the voting booth.

“2. Ballots were handed to voters prior to their (sic) being an unoccupied
voting booth.

“3. There was at least one instance of an uncertificated challenger at the
polls where a Mr. Bierman, Jr. Transferred (sic) his challenger badge to
another party and then left the voting area.

“4. An improper paper ballot was used in that the ballot was imprinted
with rules which are now outdated and some of which were not pertinent
to the election.”

At the opening of the hearing petitioners withdrew Allegation No. 4, ante,
and submitted additional allegations as follows: (Tr. 4-5)

“3. At least three unregistered, unqualified individuals actually cast ballots
in the election.
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“6. A challenger improperly accompanied voters to and from the voting
booth.

“7. - There was at least one instance where a marked ballot was handed to a
voter prior to his entering the voting booth.

“8. Unregistered individuals were brought to the polls to vote.

9. The conditions at the Town Bank poll were chaotic and disorganized
to the degree that the electorate was prevented from accurately indicating
its choice of candidates.”

In addition to specifying the additional allegations, ante, counsel for
petitioners formally requested a recount of the votes cast for the current
expense and capital outlay budget questions at the annual school election held
February 1, 1972. This request for a budget recount had not been made
previously and, therefore, was not included in the decision of the Commissioner
rendered February 29, 1972. Following the hearing, the Secretary of the Board
of Education notified the Commissioner, by letter dated March 15, 1972, with
enclosures (Exhibit P-6), that the governing bodies of the three constituent
districts had approved the school budget for 1972-73 as it had been presented to
the voters, without change, on February 1, 1972, pursuant to N.J.S.A.
18A:22-37. By letter under date of April 4, 1972, petitioners withdrew this
request for a recount of the votes cast for the current expense and capital outlay
budget questions.

The charges will be considered first separately and then as a whole.

ALLEGATIONS NO. 1 AND NO. 2

The Secretary of the Lower Cape May Regional Board of Education
testified that in previous years the constituent district of Lower Township had
two polling places for the annual school election, one at the Villas Fire Hall and
one at Lower Cape May Regional High School. At the December 1971 meeting,
the Board decided to add a third polling place for the convenience of the voters
residing in Town Bank and North Cape May. The Town Bank Fire House, which
was used each year as a polling place for the general election, was selected for
the February 1, 1972 school election. (Tr. 85) This new polling place was
considered adequate to accommodate the voter turnout which was anticipated,
even though there were seven candidates on the ballot for two seats. The Board
Secretary testified that in previous years the total vote cast in the three
combined constituent districts of Cape May, West Cape May, and Lower
Township averaged approximately 200. (Tr. 86)

A member of the Board of Education, who also acted as a challenger at the
Town Bank Fire House, testified that he opened this polling place at the
direction of the Board. According to this witness, approximately 140 people
were standing outside of the poll at 4:50 p.m., and the weather was intensely
cold. When the poll opened at 5:00 p.m., a long line of persons began to move
into the poll and to form four lines in front of the tables where the signature
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copy registers for Voting Districts 5, 7, 8, and 9 were placed. (Tr. 37-38) After
the voters signed the poll lists and received their ballots, they formed a single
line to the one voting booth which was provided. This witness also testified that
approximately fifty people were standing in a line in front of this voting booth,
holding their paper ballots. (Tr. 42)

He said that the voters, who were exiting from the one voting booth,
dropped their ballots in the ballot box and then had to cross through the line of
people waiting to enter the booth. (Tr. 41-42) During this time, he added, a
large number of voters were standing outside in a line clamoring to be let into
the polling place. (Tr. 39) This situation, it was testified, continued for at least
two hours. (Tr. 43) This witness stated further that he then unlocked asecond
door to this poll in order to provide another means for voters to exit from the
room, but this resulted in more confusion because people began to enter and
leave by means of this second doorway. (Tr. 43) He testified that between 5:00
p-m. and 8:00 p.m., almost 500 citizens voted at this polling place. (Tr. 45) He
averred that he personally observed voters marking their ballots before entering
the voting booth. (Tr. 44)

A citizen testified that he voted at the Town Bank polling place, and that
he waited in a line of approximately thirty-five people in front of the single
voting booth. All of these persons had received ballots and were holding them as
they stood in the line, which moved very slowly. (Tr. 23) This witness testified
that he observed six voters marking their ballots and dropping them in the ballot
box without entering the voting booth. (Tr. 24-25)

A husband and wife both testified that they voted at this poll at 6:15 p.m.
and that over 300 persons had voted by that time. (Tr. 57)

These witnesses stated that they first stood in the wrong line in front of
the signature copy registers, and that after receiving their ballots, they waited in
a line of thirty to forty people for twenty minutes before they could
individually enter the single voting booth. (Tr. 57-58, 61)

The judge of the election for the Town Bank polling place testified that
the conditions were very confusing and almost impossible. (Tr. 63) He stated
that 518 voters cast ballots at this polling place during the four-hour period of
the election (Tr. 63), an average of 128 voters per hour. Since there was only
one voting booth available, each voter would have an average time of thirty
seconds to vote on the two budget questions and to vote for two of seven
candidates for Board seats. (Tr. 64) Besides the judge of elections, one inspector
and two clerks worked as election officials at this poll. (Tr. 66)

One of the ladies, who worked as a clerk of election at the Town Bank
polling place, testified that she witnessed at least ten voters marking their ballots
outside of the voting booth. (Tr. 90-91) A male voter also provided similar
testimony regarding the improper marking of ballots at this poll. (Tr. 82) The
second clerk at this poll generally corroborated the previous testimony of other
witnesses regarding the crowded and confusing conditions. (Tr. 95) The
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inspector of the election at the Town Bank polling place also testified that
people stood in line with ballots in their hands waiting to enter the one voting
booth. (Tr. 97) He also witnessed voters marking their ballots outside of the
voting booth. (Tr. 97-101)

Two citizens, who voted at the poll located in the Regional High School,
testified that they received ballots from the election workers before the voting
booths were available for their use. (Tr. 72-78)

ALLEGATION NO. 3

A member of the election board assigned to the Villas polling place
testified that she observed a challenger taking off his official challenger’s badge
and handing it to his father, who was also a challenger. The father, she said, gave
the challenger’s badge to another man, who pinned it on his clothing. This
witness then approached the individual, who had put on the challenger’s badge,
and asked him whether he possessed a certificate from the election board
authorizing him to act as a challenger. According to the witness, the individual
walked out of the polling place, and she reported the matter to the judge of
election, who instructed her to go outside after the man and request him to
surrender the challenger’s badge. This election official stated, further, that she
informed the individual that he must have proper authorization to act as a
challenger or else surrender the badge. The individual then admitted that he had
no challenger’s credentials and surrendered the badge to the election officials.
(Tr. 9-10) The judge of the election for this polling place corroborated this
testimony, and added that upon the return of the original challenger, who had
allowed his challenger’s badge to be used, he disqualified him from further
participation as a challenger in the election. (Tr. 16-17)

ALLEGATION NO. 4

The registrar of the Cape May County Election Board testified that,
following the annual school election held February 1, 1972, she was requested
to check the voter registration records of seven voters who had signed affidavits
that they were properly registered voters, although their names did not appear in
the signature copy registers at the polls, These individuals were permitted to vote
at the polls after they had executed the required affidavits. (Tr. 50-52)

This witness testified that the registration records of Cape May County
disclosed that two individuals had registered on January 18, 1972, whereas the
last day for voter registration to enable an individual to vote in the February 1,
1972 annual school election was December 23, 1972. (Tr. 53) Copies of the
voter registration records for these two voters were received in evidence.
(Exhibits P-1, P-2) An examination of these registration records discloses that
these two persons, a husband and wife, did register on January 18, 1972, as
testified by the registrar of the County Election Board. These two individuals
signed affidavits, at the Town Bank Fire House polling place, stating that they
were permanently registered voters at least forty days prior to the February 1,
1972 school election. (Exhibits P-4, P-5) These two affidavits were sworn and
subscribed before the judge of election, who had also signed the affidavit forms.
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The registrar further testified that she checked the voter registration
records for any record of a voter named George Reid, who had signed an
affidavit at the Town Bank Fire House polling place. (Exhibit P-3) According to
the registrar, there is no person by that name registered from any community in
Cape May County. (Tr. 53) The registrar also checked in the cross-index file,
which lists registered voters by their addresses, and found that there is no person
named George Reid registered at the address written upon the affidavit. (Exhibit
P-3) (Tr. 54)

ALLEGATION NO. 6

A clerk of the election assigned to the Villas Fire House polling place
testified that one of the challengers approached voters, who were standing in line
with ballots in their hands waiting to enter the two voting booths, and shook
hands with them and engaged them in conversation. This election board worker
informed the challengers that he was not allowed to do this. She stated that the
challenger then sat down in a chair beside the doorway and greeted and shook
hands with voters as they entered the polling place. (Tr. 11-12) There was no
additional testimony regarding this specific allegation,

ALLEGATION NO. 7

One witness testified that he went to the Town Bank Fire House to vote,
and that after he identified himself and signed the poll list, he was handed a
ballot by one of the election workers, which had been marked next to the names
of two candidates for seats on the Board of Education. (Tr. 75) This citizen
stated that when he noticed that he had received a marked ballot, he returned it
to the election clerk, who was serving the people lined up for district nine, and
that this clerk handed him another, unmarked ballot. (Tr. 76)

No additional testimony was presented regarding this incident.

ALLEGATION NO. 8

The judge of the election assigned to the Villas Fire House polling place
testified that he observed a challenger bringing individuals into the polling place
who were not properly registered to vote. This witness stated that he talked to
several of these individuals and notified each of them that they were ineligible
and, therefore, could not vote. (Tr. 16-18) No evidence was presented to
indicate that any unregistered voter was permitted to vote at this polling place.

ALLEGATION NO. 9

The facts educed concerning this general allegation are the same as those
detailed above under Allegations No. 1 through No. 8.

This concludes the report of the hearing examiner.
* * * *

The Commissioner has reviewed the record in the instant matter and the
report of the hearing examiner as set forth above.
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The Commissioner notices that Lower Township, a constituent district of
the Lower Cape May Regional School District, experienced a large turnout of
voters which far exceeded the experience of preceding years. This situation
resulted from a large number of candidates, seven for two vacant seats, and a
spirited campaign. Even with the addition of a third polling place at the Town
Bank Fire House, the available polling places were inadequate to accommodate
the large number of voters who participated in this election.

Extensive testimony was presented in regard to petitioners’ allegations that
voters received ballots before a voting booth was vacant and ready for
occupancy, and that voters marked their paper ballots outside of the election
booth at the Town Bank polling place.

The pertinent statute, N.J.S.4. 18A:14-53, reads in part as follows:

« ¥%¥ No ballot shall be handed to a voter until there is a booth ready for
occupancy and until the voter shall have signed the poll list. The election
officers shall not allow a voter to mark his ballot outside of an election
booth unless the voter is unable to enter the booth by reason of his
physical disability. *** * (Emphasis supplied.)

It is clear that this statutory requirement was violated at two of the three
polling places.

Allegation No. 3 concerning a non-certificated challenger appears to be
true. The testimony regarding this incident indicates that the election officials
took immediate action to stop the use of a challenger’s badge by an
unauthorized party.

The allegation contained in Item No. 4 was withdrawn during the course
of the hearing and will not, therefore, be considered.

Allegation No. 5 will be considered at the conclusion of this decision.

The allegation, set forth in No. 6, that a challenger improperly
accompanied voters to and from the voting booth, is not supported by the
evidence and is, therefore, dismissed.

The incident regarding a voter’s receiving a marked ballot, as alleged in
Allegation No. 7, is supported by the direct testimony of this voter. No
testimony was produced to clarify how the ballot came to be marked before the
voter received it or who did the marking. The Commissioner cannot draw the
inference, that this incident was an attempt at deliberate fraud, on the basis of
only the simple fact that the incident did occur.

The testimony regarding Allegation No. 8, that unregistered voters were
brought to the polls is inconclusive. There is no evidence in the record before the
Commissioner that an illegal act was performed by persons who were turned
away at the polls because they were not properly registered.
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The general allegation of No. 9, that the conditions at the Town Bank Fire
House were such as to prevent the electorate from expressing its will, is
encompassed in all of the previous allegations.

It is clear, in the instant matter, that irregularities did occur in this
election. The most flagrant of those stated were the violations of N.J.S.A.
18A:14-53. The election officials at the Town Bank Fire House had a large room
for a polling place. A rearrangement of the tables, voting booth and ballot box
would have allowed the voters, or at least a majority of them, to form lines inside
of the building rather than to wait out of doors in extremely cold weather. The
fact that only one voting booth was provided was an act of negligence, although
this was not a violation of law. Election officials should not have handed ballots
to voters prior to the vacancy of the voting hooth. This would have prevented
the additional violation of voters marking their ballots outside of the privacy of
the voting booth.

Nothing in the record before the Commissioner leads to the conclusion
that these violations of the statute by the election officials were either deliberate
or constructive fraud, or that they thwarted the will of the electorate.

In the decision of the New Jersey Supreme Court, In Re Clee, 119 N.J.L.
310, at page 323, the Court stated that fraud is a conclusion of law which is
based upon facts and may not be charged in general terms with any power to
produce effect. The Court also stated the following:

“ *%¥% The petition *** must show that the irregularities or fraud
complained of produced a result so different from that which would have
been declared in their absence, as to lead the court to conclude, prima
facie, that on account of these irregularities the result is legitimately
challenged. **¥ ”

The Supreme Court in In Re Clee, supra, at page 313, referred to the case
of Burrough v. Branning, 9 N.J.L.J. 110, as a leading case on this subject. The
court in Burrough, supra, stated the following, at page 115:

 ¥%% There are cases where the judges of election have been guilty of acts
which render them liable to indictment and yet, in the absence of fraud by
the party who claimed the benefit from the result, the election was held
valid. If this be so, surely the will of the people is to be given effect, in the
absence of fraud, if only irregularly expressed. Negligence or mistake in
the performance of duty by election officers will not be allowed to stand
in the way so as to defeat the expression of the popular will. ¥¥* »

The Commissioner finds no evidence herein of a specific fraud, and in
accordance with the weight of authority will not set aside the results of this
election on the grounds set forth in Allegations Nos. 1,2, 3,6, 7, 8 and 9. Wene
v. Magner, 13 N.J. 185 (1953); Sharrock v. Keansburg, 15 N.J. Super. 11 (App.
Div. 1951); In Re Clee, supra
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In the instant matter, the Commissioner is constrained to point out that
the laxity on the part of the election officials is distressing, as is the lack of
adequate planning by the Board of Education. The Commissioner cautions the
Board of Education, and most particularly the members of the election board, to
give scrupulous attention and conformance to the statutes governing school
elections. A strict and meticulous observance of the school election laws is
required of all persons having responsibility for the conduct of a school election.

A most serious problem is presented by Allegation No. 5, that three
unregistered voters cast ballots in the February 1, 1972 school election. The
testimony of the registrar of the Cape May County Election Board (Tr. 50-54)
and the evidence (Exhibits P-1, 2, 3, 4, 5) establish this as an indisputable fact.
N.J.S.A. 18A:14-44 requires of a voter that he “*** be registered to vote in an
election district included within the school district *** at least 40 days prior to
the election ***.” Two of the voters who signed affidavits did not meet this
statutory requirement and were not properly registered; therefore, these two
votes cannot be counted. The third affidavit is fraudulent and invalid, since no
record exists for the registration of this voter under either the name or address
given on the affidavit. Accordingly, this vote cannot be counted, and the
Commissioner so holds.

It cannot reliably be determined for whom these three unregistered
persons voted. Since three votes are sufficient to affect the outcome of the
election between Candidates George L. McCahey (463) and Shull O. Rutherford
(460), the election cannot be regarded as conclusive with respect to either of
them. In the Matter of the Annual School Election Held in the School District of
Lower Cape May Regional, Cape May County, 1972 S.L.D. 65

The results of the recount were as follows:

At Polls Absentee Total

Robert A. White 508 0 508
Shull O. Rutherford 452 8 460
George L. McCahey 463 0 463
Robert R. Gosselin 396 8 404
Robert C. Matthews 160 0 160
Franklin R. Hughes, Jr. 159 0 159
John D. Sheets 100 0 100

The vacancy, thus created, must be filled by the Cape May County
Superintendent of Schools pursuant to N.J.S.A. 18A:12-15. In the Matter of the
Annual School Election Held in the School District of South River, Middlesex
County, 1968 S.L.D. 84; In Re Dorgan, 44 N.J. 440 (1965)

The Commissioner finds and determines that the will of the electorate
cannot be fairly and clearly determined with respect to the election of a
candidate to the second seat on the Lower Cape May Regional Board of
Education. Such seat is, therefore, declared to be vacant. The Cape May County
Superintendent of Schools is hereby directed to fill the vacancy on the Board by
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the appointment of a qualified citizen who shall serve until the reorganization
meeting following the next annual school election.

ACTING COMMISSIONER OF EDUCATION
May 5, 1972

In The Matter Of The Tenure Hearing Of
Kathleen M. Pietrunti, School District
Of The Township of Brick, Ocean County.

COMMISSIONER OF EDUCATION
DECISION ON MOTION

For the Board of Education, Anton and Ward (Donald H. Ward, Esq., of
Counsel)

For the Respondent, Rothbard, Harris & Oxfeld (Emil Oxfeld, Esq., of
Counsel)

Petitioner, a tenured teacher employed by the Brick Township Board of
Education, hereinafter “Board,” was suspended from her teaching duties by the
Board on September 8, 1971. Subsequent to this act of suspension, the Board
filed a determination with the Commissioner of Education that written charges
against petitioner would be sufficient, if true in fact, to warrant a “dismissal” or
“a reduction in salary” (NV.J.S.A. 18A:6-11), and a hearing, lasting seven days
over a four-months’ period, was conducted by a hearing examiner appointed by
the Commissioner. The report of the hearing examiner is as follows:

Case submission of this matter was completed on May 19, 1972, and a
decision of the Commissioner is pending. However, on April 6, 1972, petitioner
moved that she be compensated at her regular salary pursuant to the
requirement imposed by an amendment of the statute, N.J.S.4. 18A:6-14,
embedded in Laws of 1971, Chapter 435, § 2, which became effective on
February 10, 1972. This statute now reads as follows (underlined section
indicates the amendment):

“Upon certification of any charge to the Commissioner, the board may
suspend the person against whom such charge is made, with or without
pay, but, if the determination of the charge by the Commissioner of
Education is not made within 120 calendar days after certification of the
charges, excluding all delays which are granted at the request of such
person, then the full salary (except for said 120 days) of such person shall
be poid beginning on the one hundred twenty-first day until such
determination is made. Should the charge be dismissed, the person shall be
reinstated immediately with full pay from the first day of such suspension.
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Should the charge be dismissed and the suspension be continued during an
appeal therefrom, then the full pay or salary of such person shall continue
until the determination of the appeal. However, the board of education
shall deduct from said full pay or salary any sums received by such
employee or officers by way of pay or salary, from any substituted
employmgnt assumed during such period of suspension. Should the charge
be sustained on the original hearing or an appeal therefrom, and should
such person appeal from the same, then the suspension may be continued
unless and until such determination is reversed, in which event he shall be
reinstated immediately with full pay as of the time of such suspension.”

A brief oral argument was conducted on this Motion at the hearing, and it
was evident that there is no question regarding two pertinent facts necessary to
an adjudication of this Motion by the Commissioner. These facts of pertinence
are that:

1.  Petitioner had indeed been suspended without compensation for a
period of 120 days following the act of the Board, reported, ante, on
September 8, 1971, and remains suspended to this day.

2. The “delay” in reaching a final decision in this matter is not
attributable to petitioner.

The matter posed for the Commissioner’s determination is whether or not the
statute, NJ.S.A. 18A:6-14, is applicable in this instance, since petitioner was
suspended from her employment approximately five months prior to the
effective date of the statute in its amended form and since, on the date of her
suspension, there was no provision at all for mandatory payment of salary to
suspended teachers.

* * * *

The Commissioner has reviewed the report of the hearing examiner and
determines that the statute, N.J.S.4. 18A:6-14, as amended, should be
construed to provide for full salary to be paid beginning on the 121st day
following certification of charges, excluding all delays which are granted at the
request of the:- employee, regardless of whether the certification of charges
occutred prior to February 10, 1972, the effective date of the act. However, the
Commissioner also determines that if, as in the instant matter, the certification
of charges occurred more than 120 days prior to February 9, 1972, the effective
date on which full salary shall be paid is February 10, 1972 — the date on which
the act became effective.

This determination is based on the belief that while it is settled that
legislation is to have prospective application only, unless a contrary intention is
expressed or unavoidably implied (Alongi v. Schatzman, 57 N.J. 564,578 (1971);
La Parre v. Y.M.C.A., 30 N.J. 225, 229 (1959)), the construction here given to
the act is not retroactive. It does not require expenditures of funds or abridge
contractual terms in the period prior to February 10, 1972, the effective date of
the act.

10
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The Commissioner believes that even if such a construction as here
enunciated were considered retroactive, it would be permissible, as the
Legislature has clearly expressed its intention that relief for teachers suspended
without pay shall be provided if such matters are not decided by the
Commissioner “within 120 calendar days after certification of the charges,” and
excludes only those delays which are granted at the request of the employee.
(Emphasis supplied.)

Finally, the Commissioner holds that even if the construction of the act
advocated herein were considered retroactive and not specifically mandated by
the Legislature, it is nevertheless authorized under the principle that ameliorative
or curative statutes are to be liberally construed (State v. Meinker, 10 N.J. 348,
352 (1952); Wasserman v. Tennenbaum, 23 N.J. Super. 599, 610 (Law Div.
1952)), and may be applied retroactively. cf. In re Smigelski, 30 N.J. 513,
526-28 (1959) It is settled law that remedial and procedural statutes, such as
those providing new remedies for existing wrongs or affecting procedural steps in
pending actions, are given retroactive effect. Pennsylvania Greyhound Lines, Inc.
v. Rosenthal, 14 N.J. 372, 380-82 (1954); Morris v. Becker, 6 N.J. 457, 470-71
(1951)

For the reasons enunciated, ante, and cognizant of the fact that
respondent was suspended from her employment more than 120 days prior to
February 9, 1972, the Commissioner directs that respondent be compensated by
the Brick Township Board at her regular salary, effective from February 10,
1972, in response to her Motion of April 6,1972.

COMMISSIONER OF EDUCATION
June 14, 1972

11
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Board of Education of the City of Paterson,
Petitioner,
v.

Board of Finance and the Governing Body of the
City of Paterson, Passaic County,

Respondents.
COMMISSIONER OF EDUCATION

DECISION
For the Petitioner, Robert P. Swartz, Esq.
For the Respondents, Joseph A. LaCava, Esq.

Petitioner, the Board of Education of the City of Paterson, hereinafter
“Board of Education,” alleges that the Board of Finance of the City of Paterson,
hereinafter “Board of Finance,” has acted improperly and unlawfully by
adopting a resolution which concurs with the action of the Board of School
Estimate of the City of Paterson, hereinafter “Board of School Estimate,”
certifying $14,488,532 as the amount to be raised by local taxation for public
school purposes for the school year beginning July 1, 1972, and ending June 30,
1973, but which provides additionally that only $5,342 266 instead of $7,244,
266, which amount is one half of the $14,488,532, shall be raised and
appropriated for the six-month period beginning July 1, 1972, and ending
December 31, 1972.

The relevant material facts are stipulated and are essentially not in dispute.
Accordingly, this matter is submitted by the parties for Summary Judgment by
the Commissioner of Education. The facts in the case are set forth as follows:

Petitioner is a type I school district which encompasses the area
coterminous with the City of Paterson. The Board of Education, which is
appointed by the chief executive officer of the City, N.J.S.A. 18A:12-7,
prepares the annual school budget, N.J.S.A. 18A:22-7, and the school budget is
then submitted to the Board of School Estimate, composed of two members of
the Board of Education, two members of the municipal governing body and the
chief executive officer of the municipality. N.J.S.4. 18A:22-1 The Board of
School Estimate determines “ *** the amount of money necessary to be
appropriated for the use of the public schools in the district for the ensuing
school year, exclusive of the amount which shall have been apportioned to it
*%%> by the Commissioner of Education, and certifies such amount to the
municipal governing body and the Board of Education. N.J.S.A. 18A:22-14 The
governing body is directed by statute to appropriate automatically the amount
so certified and include it in the tax ordinance, except that “ *** the governing
body shall not be required so to appropriate any amount in excess of 1)2% of the
assessed valuation of the ratables of the municipality, but may do so if it so
determines by resolution.” N.J.S.A. 18A:22-15, 17 The City of Paterson

12
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possesses a local Board of Finance invested with all the powers and duties in
regard to control and management of the finances of the City, including levying
of taxes and fixing the annual tax or tax levy or tax ordinance of the City, and
the collection of taxes and assessments. N.J.S.4. 40:186-5, 6

This matter controverted before the Commissioner involves the local tax
appropriation for the school year beginning July 1, 1972, and ending June 30,
1973. The Board of Education adopted its proposed school budget for 1972-73
(Exhibit P-3) on January 20, 1972. (Exhibit P-1) The proposed budget was
advertised (Exhibit P-2) according to N.J.S.4. 18A:22-11, 12, and a public
hearing was held by the Board of School Estimate on February 11, 1972.
N.J.S.A. 18A:22-13 At the conclusion of the public hearing, the Board of
School Estimate adopted a resolution (Exhibit P4) by a roll call vote of four
ayes with one member absent, certifying the amount of $14,715,703 to be
raised by local taxation for public school purposes for the 1972-73 school year.

It is stipulated that the Board of Finance adopted a resolution on
February 18, 1972, concurring in the 1972-73 appropriation of $14,715,703,
which amount is in excess of 1¥2% of the assessed valuation of the ratables, but
limiting the amount to be raised for school purposes for the period from July 1,
1972 through December 31, 1972, to $5,342,266. On April 8, 1972, the Board
of Finance adopted a resolution which rescinded its previous resolution of

February 18, 1972. (Exhibit P-6)

On the same date of April 8, 1972, the Board of Finance adopted a second
resolution (Exhibit P-7), which in sum provided that (1) the amount of
$227,171 for capital outlay will be bonded, leaving a balance of $14,488,532
certified by the Board of School Estimate to be raised for school purposes for
the school year July 1, 1972 to June 30, 1973, and (2) the Board of Finance will
concur in the amount of $14,488,532 for 1972-73 upon being advised that
either the Commissioner of Education or a court of appropriate jurisdiction has
determined that the City may raise $5,342,266 of said amount in calendar year
1972 in lieu of $7,244,266. This resolution (Exhibit P-7) also sets forth
determinations by the Board of Finance regarding the Board of Education’s local
tax appropriations for the school year July 1, 1971 to June 30, 1972, which will
be considered post.

The narrow issue in this case was determined in a conference of counsel as
follows: May the City Board of Finance levy and pay the amount mutually
agreed by the Board of Education, the Board of School Estimate and the Board
of Finance [$14,488,532], necessary to be raised by local taxation for school
purposes for the period beginning July 1, 1972 through June 30, 1973, in an
amount less than fifty percent for one of the six-month periods of either July 1,
1972 to December 31, 1972, or January 1, 1973 through June 30, 1973,
provided that the Board of Education concurs.

The three Boards which are parties in the instant matter express a mutual
and sincere concern for the local tax burden to be borne by the individual

13
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taxpayers of the City of Paterson. The objective they seek is a lowering of the
total local tax rate for either the 1972 or 1973 calendar year.

The statute which pertains particularly to the instant matter is N.J.S.A.
18A:22-15, which states the following:

“The governing body of each municipality comprising a type I district
shall, upon the receipt of the certificate of the board of school estimate:

“a. Appropriate the amount, so certified, for the use of the public schools
in the district for the ensuing school year, if such appropriations in the
district are not made upon a calendar year basis; or

“b. Appropriate not less than one half of the amount, so certified, if such
appropriations in the district are made upon a calendar year basis, and in
any year except the first in which such appropriation is so made,
appropriate also the unappropriated balance, if any, of the sum previously
certified by the board of school estimate for the current school year.”

The Board of Finance argues in its Brief that N.J.S.4. 18A:22-17 also
pertains and must be considered in pari materia with N.J.S.A. 18A:22-15. This
statute, NJ.S.A. 18A:22.17, reads as follows:

“The governing body of the municipality shall include the amount so
appropriated in its tax ordinance, and the same shall be assessed, levied
and collected in the same manner as other moneys appropriated are
assessed, levied and collected, but the governing body shall not be required
$0 to appropriate any amount in excess of 1%2% of the assessed valuation
of the ratables of the municipality, but may do so if it so determines by
resolution.”

The Board of Finance correctly states that the two above-cited statutes
were originally one in the predecessor statute, N.J.S.4. 18:6-53. It contends
additionally that the governing body is entrusted with discretionary authority to
appropriate less than the amount certified by the Board of School Estimate,
provided that the amount certified is above the statutory minimum of 1%2%, as is
the case in the instant matter. Therefore, a fortiori, the governing body also has
the authority to alter the amount of the appropriation to conform to the cash
requirements of the Board of Education. In support of this argument the Board
of Finance cites Gualano et al. v. Board of School Estimate of the Elizabeth
School District, Union County, 72 N.J. Super. 7 (Law Div. 1962), affirmed 39
NJ. 300 (1963); and Board of Education of the City of Elizabeth v. Board of
School Estimate of the Elizabeth School District et al., Union County, 95 N.J.
Super. 284 (App. Div. 1967).

The Commissioner does not agree. The reliance of the Board of Finance
upon the aforementioned cases is misplaced. In Gualeno et al. v. Board of
Estimate of the Elizabeth School District, supra, Judge Feller of the Superior
Court, Law Division, decided that the 1%% of the “assessed valuation of
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ratables” referred to in N.J.S.A. 18:6-53 (now N.J.S.A. 18A:22-17) means “***
the valuation that the municipality puts upon the assessable ratables as
determined by the county tax board and set out in column 7, Schedule A of the
abstract of ratables.***” Plaintiff had contended in that case that the 1%% was
to be applied to the true valuation of ratables, thereby considerably raising the

minimum amount represented by 1%2%. The New Jersey Supreme Court affirmed
the decision of the Law Division in 39 N.J. 300 (1963).

In Board of Education of the City of Elizabeth v. Board of School
Estimate of the Elizabeth School District et al., Union County, supra, the Board
of Education argued that the City Council must either appropriate the entire
amount certified to it by the Board of School Estimate over and above the
mandatory 1%2%, or reject it in toto. The theory of this contention was that, if
the City Council rejected the amount in toto, the Board of School Estimate
could reconsider and reduce the amount certified, which then must be approved
or disapproved by Council in toto. The Appellate Division of Superior Court
affirmed Judge Feller’s decision that the City Council was not required to confer
with the Board of School Estimate as a condition precedent to its own action,
and that City Council is not required to concur and consent to all or nothing,
but may consent to as much or as little above the statutory minimum as it
chooses.

In the case of Board of Education of the City of Elizabeth v. City Council
of the City of Elizabeth, 35 N.J. 501 (1970) the governing body’s principal
contention was that “*** the legislative schemes for the fixing of annual school
appropriations are so different between type I and type II districts as to evidence
the intent that the governing body’s determination in type I districts shall be
final. This result is claimed to be particularly dictated where the appropriation
exceeds 1¥%2% of assessed valuations.**¥*” The conclusion reached by the
Supreme Court regarding the above-stated issue is set forth at p. 507 as follows:

“¥%% the 1%2% provision (NJ.S.A. 18A:22.17) does not evince any
different intent. All that provision means is that if the amount fixed by
the board of school estimate is less than 1%2% of the assessed valuation of
the municipal ratables, the governing body must accept that figure and
provide for a tax levy to meet it [Gualano v. Board of School Estimate of
Elizabeth School District, 39 N.J. 300, 304 (1963) ], but that if the
amount fixed by the board exceeds that percentage, the governing body
may reduce the amount, acting in accordance with the standard previously
mentioned, to a sum not less than the 1%2% figure. The provision has
nothing whatever to do with the authority and obligation of the
Commissioner,! #¥%”

“! Ttis at least interesting to note that when an additional appropriation is
required during the school year, the governing body must accept the figure
therefor fixed by the board of school estimate, even though the additional
plus the original appropriation exceeds 1/2%. N.J.S.A. 18A:22-23, covering

this situation, does not contain the percentage provision.”
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Thus, the Supreme Court of this State has settled the matter of the
governing body’s authority and discretion regarding school tax appropriations
under N.J.S.A4. 18A:22-17.

After the governing body has exercised its discretion and adopted a
resolution setting forth the appropriation to be raised by local taxation for
school purposes, the provisions of N.J.S.A. 18A:22-15 are controlling. This
statute bears repeating as follows:

“The governing body of each municipality comprising a type I district
shall, upon the receipt of the certificate of the board of school estimate:

“a. Appropriate the amount, so certified, for the use of the public schools
in the district for the ensuing school year, if such appropriations in the
district are not made upon a calendar year basis; or

“b. Appropriate not less than one half of the amount, so certified, if such
appropriations in the district are made upon a calendar year basis, and in
any year except the first in which such appropriation is so made,
appropriate also the unappropriated balance, if any, of the sum previously
certified by the board of school estimate for the current school year.”

This statute simply means that in a municipality where the tax levy is
determined on a calendar year basis, and the school district’s tax appropriation is
based upon the school year beginning July 1 and ending on June 30, N.J.S.A.
18A:36-1, the governing body shall appropriate for the calendar year not less
than one half of the amount certified for the ensuing school year plus the
balance of the previous school year’s appropriation. In the instant matter, the
effect of this statute can be seen on the governing body’s 1972 calendar year
