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N otice o f Appeal

F iled  N ovem ber 16, 1926

3n (Chancery of Nnu ilcracQ

Between \ _ „ - n\ On B ill, E tc.

Mary  A g nes  Ry a n , et als, I N otice
Complainants, I  A ppeal.

I  D ecree
a n d  I A pp ea led

Jo h n  K . Da l y , et als, /  from  M ade
D efendants, ( ^  Ahe

1 ‘C hancellor 0]
a n d  1 the A dv ice

Mar g ar e t  Da l y , et als, I 1̂ ’ /P*.«.
Third Parties. ^

Defendant, John  K . D aly, hereby appeals from  
the final decree m ade in the above entitled cause 
on A ugust 23,1926, and from  the w hole and every  
part th ereof to the C ourt o f  E rro rs  and A ppeals 
in the Last R esort in A ll Causes.
D a ted : O ctober 30th, 1926.

W M . B U R K E ,
Solicitor fo r  Defendant, John K . Daly.

I  conceive there is g ood  cause fo r  appeal in 
the above entitled cause.

JO H N  J. M U L V A N E Y ,
O f Counsel.

A  true copy.
T H O M A S  B A R B E R ,

Clerk.
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Notice o f Appeal

F iled  N ovem ber 16, 1926

IN  C H A N  C E E  Y  O F N E W  J E R S E Y

10

20

30

Between

M a r y  A g n es  R y a n , et als,
Complainants,

AND

Jo h n  K . Da l y , et als,
D efendants,

AND

Mar ga r e t  Da l y , et als,
Third Parties.

On B ill, Etc. 
N otice o f  
A ppeal. 
D ecree 
A ppealed  

\ from  M ade 
by  the
Chancellor on 
the A dvice  
o f  Y . C.
John Griffin.

M argaret D aly, one o f  the third parties named 
in the counter-claim  o f  defendant, John  K . Daly, 
hereby appeals from  the final decree 'm ade in the 
above entitled cause on A ugust 23, 1926, and from  
the whole and every  part thereof, to the Court 
o f  E rrors  and A ppeals in the Last R esort in All 
Causes.
D a te d : O ctober 30th, 1926.

G. F R A N K  S H A N L E Y ,
Solicitor fo r  M argaret Daly, Third Party.

I  conceive there is good  cause fo r  appeal in the 
above entitled cause.

JO H N  J. M U L V A N E Y ,
■ Of Counsel.

A  true copy. ’
T H O M A S  B A R B E R ,

Clerk.40
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Bill o f  Complaint

F iled  Septem ber 13, 1924

IN  C H A N C E R Y  O F N E W  J E R S E Y

To the H onorable E dw in  R obert W alker, 
Chancellor o f  the State o f  N ew  Jersey .

The jo in t bill o f  com plaint o f  M ary  A gnes Ryan, 
residing at Poughkeepsie, in the State o f  N ew  
Y ork, Irene Y . R och ford , Thom as M. B oylan  and 
M atthew J. B oylan , all resid ing  at Jersey  City, 
in the County o f  H udson  and State o f  N ew Jersey , 
respectfu lly  show s:

1. That the com plainants are the only children 
and heirs at law o f  M ary  E lizabeth  B oylan , de-
ceased, who departed this life  at Jersey  City, 
February 1, 1919.

2. The said M ary  E lizabeth  B oylan  and the 
defendant John K . D aly  and B ridget A gnes D aly, 
now  deceased, w ere the on ly  surviving children 
o f their m other B ridget D aly, who departed this 
life  on or  about M ay 1st, 1894, seized o f  a certain 
tract o f  real estate at J ersey  City, in said County, 
described as fo l lo w s :

“ Be g inning at a point on the north w est-
erly c o m e r  o f  H enderson  Street (fo rm erly  
P rosp ect S treet) and Sixteenth Street 
(fo rm erly  N orth  E ighth  S treet), thence 
running n ortherly  along the w esterly  line 
o f  H enderson  Street 25 f e e t ; thence w est-
erly  and parallel with said Sixteenth Street 
100 fe e t ; thence southerly  and parallel with 
H enderson Street 25 feet to Sixteenth 
S tre e t ; thence easterly  a long  the northerly  
line o f  Sixteenth Street to the point o f  be-
ginning, being the same prem ises which
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Bill o f Complaint.

w ere conveyed to the said B ridget Daly 
by  E dw ard  0 . Coles and w ife  by deed dated 
Ju ly  13, 1874, recorded in the office o f  the 
R eg ister o f  H udson C ounty in B ook  275 o f 
Deeds, page 468.”

10
3. B y  the last w ill and testam ent o f  the said 

B ridget D aly  duly probated in the office o f  the 
Surrogate o f  H udson County, she devised said 
real estate to the defendant, John  K . D aly, and 
appointed P atrick  Quillan and Dennis Gallagher 
as executors thereof. A  copy  o f  said last will and 
testam ent is annexed hereto. Dennis Gallagher 
was the on ly executor who qualified and acted.

4. The said John  K . D aly  by  his deed dated 
20 O ctober 25, 1894, and recorded  in liber 607 of

Deeds, page 584, conveyed  the said prem ises to 
the said Dennis G allagher fo r  the stated consid-
eration o f  eighteen hundred dollars ($1800 ); and 
the said Dennis Gallagher and M ary  G. Gallagher, 
his w ife, by their deed bearing the same date and 
recorded  in the office o f  the said R eg ister in liber 
607 o f  Deeds, page 586, did declare that they held 
the said prem ises in trust fo r  the fo llow in g  pur-
poses, that is to say :

A . T o secure the paym ent o f  thirteen hundred 
dollars ($1300) invested in said prop erty  by  way 
o f  m ortgage by  the said Dennis G allagher as ex-
ecutor a foresaid , and guardian o f  said Bridget 
A gnes Daly.

B. T o secure the paym ent o f  five hundred 
dollars ($500) invested in said prop erty  by Den-
nis Gallagher by w ay o f  a second m ortgage.

C. T o apply the rents, issues and profits of 
said prop erty , including the interest on said in-
vestm ent o f  thirteen hundred dollars ($1300) and
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Bill o f Complaint.

after the deduction  o f  taxes, w ater rents and other 
necessary charges to the support and m ainten-
ance o f  the said B ridget A gnes D aly  during her 
natural life .

D. T o sell and convey  the p rop erty  in the d is-
cretion o f  the said trustee and out o f  the proceeds 
to retain the said thirteen hundred dollars ($1300) 
fo r  further use under the trust o f  the w ill o f  the 
said B ridget D aly  and to retain to his own use 
the sum o f  five hundred dollars ($500) and to 
hold the residue upon  the trusts thereby declared 
as to the equity o f  redem ption.

E. U pon  the death o f  the said B ridget A gnes 
D aly to convey the prop erty , subject to  the said 
two investm ents, or i f  the same shall have been 
sold, to pay  the net proceeds th ereof over and 
above the said two investm ents, o r  assign securi-
ties by which the same should then be represented 
to such child or  children o f  M ary  E lizabeth B oy l- 
an, the m other o f  the com plainants, as the de-
fendant John  K . D a ly  should by  appointm ent 
under his hand direct, o r  i f  he should make no 
such declaration and should die leaving  a last will 
and testam ent then to such child o r  children o f 
said M ary E lizabeth  B oy lan  as he should in such 
will direct, and in case he should die w ithout m ak-
ing such direction  or w ithout leaving  such will, 
then to such child or children o f  the said M ary 
Elizabeth B oylan  as he the said D ennis G allagher 
should direct, and in case the said Dennis Gal-
lagher should die w ithout leaving such direction, 
then to all the children o f the said M ary E liza -
beth B oylan  then surviving. A  cop y  o f  said D ec-
laration o f Trust is annexed hereto.

5. F o llow in g  the creation  o f  said trust o f  said 
Dennis Gallagher collected  the rents and incom e
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Bill o f Complaint.

o f  said prop erty  and applied the same to the main-
tenance o f  the said B ridget A gnes D aly  until her 
death, which occurred about A p r il  1st, 1904. 
T hereafter the prem ises in question w ere perm it-
ted to degenerate into ruin and eventually the 
structure erected thereon from  which the said in-
com e had form erly  been derived was demolished 
and the prem ises from  thence hitherto have heei  ̂
unproductive o f  any income.

6. The said Dennis G allagher departed this 
life  O ctober 14, 1918, not having sold the said 
prop erty  and leaving a last w ill and testament in 
and by which he devised and bequeathed his entire 
estate to his w ife, M a n  G. Gallagher, whom he

2q  also appointed as executrix  o f  said will, which 
was duly probated  be fore  the Surrogate o f  H ud-
son County and is recorded in liber 108 o f  wills, 
page 481.

7. These com plainants are uninform ed as to 
whether p r io r  to his death the said Dennis Gal-
lagher was reim bursed fo r  the sum o f  five hun-
dred dollars ($500) which in said D eclaration  o f 
Trust he appears to have invested in said prop -
erty ; and they are likewise ignorant o f  whether

on at the time o f  his death he had in his hands any 
funds which were received by  him in execution 
o f said trust, and the defendant, M ary  G. Gal-
lagher, as executrix  o f  the said Dennis Gallagher, 
deceased, has not rendered any accounting o f 
funds which came into the hands o f  the said Den-
nis Gallagher as trustee a foresaid , and there has 
been no one duly appointed to adm inister the fur-
ther trusts created by  said deed.

8. Since the death o f  the said Dennis Gallagher
40 a con troversy  has arisen between the com plain-

ants and said John K . D aly  as to the true mean-
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Bill o f Complaint.

ing and construction  o f  the said D eclaration  o f  
Trust, these com plainants contending that the 
pow er o f  appointm ent given  to the said John  K .
D aly was extinguished by  the death o f  the said 
Dennis Gallagher and the said John  K . D aly  in -
sisting that said pow er o f  appointm ent endures 10 
and is exerciseable by  him during the balance o f  
his lifetim e.

9. The com plainants are w ithout rem edy at 
law in the prem ises and therefore  p ra y  that the 
said John K . D a ly  and M ary  G. Gallagher, the 
executrix o f  D ennis G allagher, m ay without oath 

. answer the allegations o f  this bill, that a new 
trustee m ay be appointed further to execute and 
discharge the trusts created by the said D eclara- 
tion o f  Trust, that the true intent, m eaning and 1
construction o f  the same m ay be ascertained 
and declared in respect o f  w hether the original 
pow er o f  appointm ent given  to  said John  K . D aly  
is extinguished or still survives, that a w rit o f  
subpoena m ay issue to the said John  K . D aly  and 
M ary G. G allagher requ irin g  them and each o f  
them to answer this bill o f  com plaint and that the 
com plainants m ay have such other and further 
re lie f as to the court m ay seem equitable and q q  
just.

R IC H A R D  D O H E R T Y ,
Solicitor o f and o f Counsel with Complainants.

(W ill and D eclaration  o f  Trust are attached.)

A  true copy.
T H O M A S  B A R B E R ,

Clerk.

40
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Answer and Amended Counterclaim of 
Defendant John K. Daly

F iled  M arch 12, 1925

IN  C H A N C E R Y  O F N E W  J E R S E Y
1 0 _________________________________

Betw een \

M a k y  A g nes  R y a n , et al, /
Complainants, l Qn Biu> E tc

AND [

Jo h n  K . Da l y , et al, 1
Defendants. J

20
The answer o f  the defendant, John  K . Daly, 

and the counterclaim  o f  John  K . D aly  against 
com plainants and against defendant, M ary 0 . 
Gallagher, executrix  o f  Dennis Gallagher, de-
ceased, and also against said M ary  G. Gallagher 
individually, Thom as G allagher and M argaret 
D aly, P eter R yan, M ichael R och ford , Catharine 
B oylan  and A lice  B oylan, th ird parties.

This defendant, John K . D aly, answ ering the 
bill o f  com plaint, says th a t :

1. P aragraphs 1 and 2 are adm itted.
2. P aragraph  3 is adm itted except this defend-

ant says that both executors nam ed in said will 
qualified and acted.

3. P aragraph  4 is adm itted.
4. H e adm its that a fter the conveyance o f said 

prem ises said Dennis G allagher collected the rents 
and incom e o f  said prop erty  but denies that he 
applied the same or any part thereof to the main-
tenance o f  the said B ridget A gnes Daly.
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Ansiver and Am ended Coimterclaim o f 
Defendant J oh n K . Daly

5. P aragraph  6 is adm itted.
6. P aragraph  8 is denied.
B y  w ay o f  counterclaim  against com plainants 

and defendant, M ary  G. G allagher, executrix  o f  
Dennis Gallagher, deceased, and also against said 
M ary S. G allagher individually , Thom as Gal-
lagher, M argaret D aly, P eter  R yan, M ichael 
R och ford , Catherine B oy lan  and A lice  B oylan, 
third parties, the defendant, John  K . D aly, says 
th a t:

1. On or  about M ay 1, 1894, B ridget D aly  de-
parted this life , seized o f  the prem ises described 
in paragraph tw o o f  the bill o f  com plaint, and 
leaving a last w ill and testam ent which was duly 
adm itted to probate by the Surrogate o f  H udson 
County, New Jersey , w hereby she did, am ong 
other things, devise said lands and prem ises to 
this defendant in fee  sim ple.

2. Said B rid get D aly  was, at the time o f  her 
death, a w idow.

3. In  and by  said last w ill and testam ent said 
B ridget D aly  fu rth er d irected  as fo l lo w s :

11 The m oney to w hich I  have to m y  credit 
in the Cham bers Street Savings Bank, New 
Y ork  City, am ounting to  about fourteen  
hundred dollars, I  g ive and bequeath to 
m y invalid  daughter, B ridget A gnes D aly, 
and I  hereby appoint as guardian fo r  the 
said B ridget A gn es D aly, m y friend  Dennis 
Gallagher. ’1

4. A fte r  the death o f  said B ridget D aly, said 
Dennis G allagher collected  the m oneys so on de-
posit with said savings bank, and on O ctober 25, 
1894, had in his hands the sum o f  thirteen liun-
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A nsw er and Amended Counterclaim o f 
Defendant John K . Daly

dred dollars ($1300) as the proceeds o f  said ac-
count, the m oneys o f  and belonging to said Bridget 
A gnes D aly  and held b y  him as guardian, under 
the term s o f  said will.

5. On O ctober 25, 1894, this defendant, at the 
request o f  said Dennis Gallagher, conveyed to 
him, said Dennis Gallagher, said prem ises for 
the expressed consideration  o f  eighteen hundred 
dollars ($1800).

6. A t  the time o f  such conveyance the value 
o f  said prem ises was greatly  in excess o f  eighteen 
hundred dollars ($1800).

7. Said prem ises were so conveyed by this de- 
fendant to said Dennis Gallagher fo r  the benefit 
o f  said B ridget A gnes D aly  and fo r  the purpose 
o f  prov id in g  and assuring her m aintenance and 
support.

8. Said Dennis G allagher purchased said prem-
ises with the said m oneys o f and belonging to said 
B ridget A gnes Daly, am ounting to thirteen hun-
dred dollars ($1300) in his hands as such guard-
ian and the sum o f  five hundred dollars ($500) 
loaned and advanced by  him fo r  that purpose.

9. Said prem ises, although conveyed to said 
Dennis Gallagher, apparently  in his own right, 
w ere actually intended to be and were conveyed 
to  said Dennis Gallagher as trustee fo r  said 
B ridget A gnes D aly  and said B ridget A gnes Daly 
was the real ow ner o f  and entitled to said prem-
ises.

10. Said B ridget A gnes D aly was at the time 
o f  said conveyance m entally incom petent and in-
sane and continued so to be until the time o f her

40 death.
11. A fte r  the conveyance o f  said prem ises by
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A nsw er and Am ended Counterclaim o f  
Defendant John K . Daly

this defendant to said D ennis Gallagher as here-
inabove set forth , said D ennis Gallagher executed 
and caused to be recorded  the pretended D eclara-
tion o f  Trust re ferred  to in paragraph  4 o f  the 
B ill o f  Com plaint.

12. Such pretended D eclaration  o f  Trust was 
so executed and recorded  w ithout the know ledge 
or  consent o f  this defendant and without the con -
sent o f  said B ridget A gn es D aly.

13. Because o f  the m atters and things herein-
above set forth , and because said prem ises were 
purchased by  said Dennis G allagher with m oneys 
in his hands as guardian o f  said B ridget A gnes 
Daly, such incom petent, and fo r  the benefit o f  
said B ridget A gn es D aly, fo r  the purpose o f  p ro -
v id ing and assuring her m aintenance and sup-
port, said Dennis G allagher was w ithout right or  
pow er to make or execute any such D eclaration  
o f  Trust and said pretended D eclaration  o f  Trust 
is null and void .

14. Said B ridget A gnes D a ly  did not at any 
time during her lifetim e consent to the m aking 
o f  such D eclaration  o f  T rust and did not at any 
time make any election  to claim  any charge upon 
said prem ises fo r  said m oneys so in his hands as 
her guardian so used by  him fo r  the purchase o f  
said prem ises.

35. P r io r  to the death o f  said Dennis Gal-
lagher, the said sum o f  F ive  H undred ($500) 
D ollars so advanced by  him fo r  the purchase o f  
said prem ises and interest thereon, was repaid 
to said Dennis Gallagher.

16. Said B rid get A gnes D aly  departed this 
1 ° n 31, 1904, intestate, unm arried and 

Without issue and leaving no m other or father
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A nsw er and Amended Counterclaim o f 
Defendant John K . Daly

her surviving. Said B ridget A gnes D aly  le ft her 
surviving, as her only heirs at law, this defendant, 
John K . D aly, her broth er; Thom as J. Daly, a 
nephew, the only issue o f  Jam es D aly, a deceased 

I® brother, the com plainants, M ary A . Ryan, Irene 
R oeh ford , Thom as M. B oylan  and M atthew J. 
B oylan, the on ly  children o f  E lizabeth  Boylan, a 
deceased sister, and upon the death o f  said Bridget 
A gnes D aly, title to said prem ises or the beneficial 
interest in and to said prem ises descended to and 
becam e vested  in said above-nam ed persons.

17. A fte r  the death o f  said B ridget Agnes 
D aly, this defendant and the other heirs and next

^ o f  kin o f  said B ridget A gnes Daly, elected to claim 
said prem ises as ow ners thereof.

18. Said Thom as J. D aly  departed this life  on 
O ctober 22,1912, unm arried and w ithout issue but 
leaving a last w ill and testam ent which was duly 
adm itted to probate b y  the Surrogate o f  Hudson 
County on October 15, 1915, w hereby he devised 
all o f  his estate o f  what kind so ever unto his 
m other, M argaret Daly.

19. Said M argaret D aly  has since interm arried 
gQ with and is now  the w ife  o f  this defendant,.

20. Said Dennis Gallagher departed this life 
on O ctober 14, 1918, leaving a last w ill and testa-
ment which was proved  before  the Surrogate of 
H udson County on O ctober 25, 1918, whereby he 
first directed  the paym ent o f  all his just debts 
and funeral expenses and secondly gave, devised 
and bequeathed all his estate to his w ife , Mary 
G. Gallagher.

21. Said Dennis G allagher died seized o f the 
40 naked legal title to said prem ises in trust fo r  this

defendant, M argaret D aly, and com plainants.
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Answ er and Am ended Counterclaim o f  
Defendant Joh/n K . Daly

22. Said M ary  G. G allagher took  no title or 
interest in or  to said prem ises so held by  said 
Dennis G allagher in trust as a foresa id .

23. On the death o f  said Dennis Gallagher, the 
title to said prem ises so held b y  him  as a foresaid , 
descended to and becam e vested in his son, Thom as 
Gallagher, the eldest son and heir at com m on law  
o f said Dennis G allagher, in trust f o r  this defen -
dant, M argaret D a ly  and com plainants.

24. This defendant and defendant, M argaret 
Daly, are each entitled to a one-third part or  
share in and to said prem ises, and com plainants 
are each entitled to a one-tw elfth  part o r  share 
in and to said prem ises.

25. Com plainant, M ary  A gnes R yan, is m ar-
ried ; her husband ’s name is P eter Ryan.

26. Com plainant, Irene V . R och ford , is m ar-
ried ; her husband ’s name is M ichael R och ford .

27. Com plainant, Thom as M. B oylan  is m ar-
ried ; his w ife ’ s name is A lice  B oylan.

28. Com plainant, M atthew  J. B oylan , is m ar-
ried ; his w ife ’s name is Catherine B oylan.

29. This defendant and defendant, M argaret 
Daly, are husband and w ife.

30. D efendant, M ary  G. Gallagh er, is a w idow .
This defendant therefore  p ra y s :
1. That com plainants and defendant, M ary  G. 

Gallagher, the executrix  o f  the w ill o f  Dennis G al-
lagher, deceased, and said M ary  G. Gallagher, 
individually, M argaret D aly, P eter Ryan, M ichael 
R och ford , Catherine B oylan  and A lice  B oylan, 
third parties, m ay answer this am ended counter-
claim and each statem ent m ade herein.

2. That the D eclaration  o f  Trust m ade and
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Answ er and Amended Counterclaim of 
Defendant John K . Daly

executed by  Dennis G allagher be decreed to be 
null and void .

3. That M ary G. Gallagher m ay be decreed to 
have no right, title, or interest in o r  to said

10 prem ises.
4. That Thom as Gallagher, eldest son and 

heir at com m on law o f  Dennis Gallagher m ay be 
decreed to be seized in fee o f  said prem ises in 
trust fo r  com plainants, defendant, John K . Daly 
and M argaret D aly.

5. That the respective interests o f  com plain-
ants, defendant, John K . D aly  and M argaret Daly, 
m ay be ascertained and determ ined.

6. That the said Thom as G allagher be decreed 
to  convey  said prem ises to com plainants, defen-
dant, John K . D aly  and M argaret D aly, according 
to their respective interests as so ascertained and 
determ ined.

7. That a fa ir  partition  and div ision  o f  said 
lands m ay be m ade, i f  the same be practicable 
and consistent w ith the rights o f  all the persons 
interested th ere in ; and in case such partition  and 
div ision  o f  said lands is im practicable, or cannot

gQ be made without prejud ice to the ow ner o f  said 
lands, then that the said lands be sold and the 
proceeds divided between the com plainants and 
the defendant, John K . Daly, accord ing  to their 
respective rights, shares and interests.

8. That a w rit o f  subpoena m ay issue com-
m anding third parties to answer this amended 
counterclaim  and to abide by  such decree as this 
Court m ay make in the prem ises.

W M . F . B U R K E ,
Solicitor o f Defendant, John K . Daly.40
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Answer to Amended Counterclaim 

F iled  A p r il 2, 1925 

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between \ 10

Mary  A g n es  R y a n , et als, I
Complainants, f

\ On B ill, E tc. 
a n d  /

Jo h n  K . Da l y , et al, 1
Defendants. I

The jo in t answer o f  M ary  A gnes R yan  and 
Peter Ryan, her husband, Irene V . R och ford  and 
M ichael R och ford , her husband, Thom as M. B oy - 
lan and A lice  B oylan , his w ife , and M atthew J. 
B oylan and Catherine B oylan , his w ife , to the 
amended counterclaim  o f  the defendant, John  K . 
Daly, sets fo r th :

1. Paragraph 1 of the counterclaim is admitted.
2. Paragraph 2 of the counterclaim is admitted.
3. P aragraph  3 o f  the counterclaim  is adm itted.
4. P aragraph  4 o f  the counterclaim  is adm itted. 30
5. The allegation  in paragraph  5 that Dennis 

xallagher requested the conveyance is denied, and 
t le rem ainder o f  the paragraph  is adm itted.

6. Paragraph 6 of the counterclaim is denied. 
Paragraph 7 of the counterclaim is denied,

(xc^Pt ^ a t  it is adm itted that the conveyance was 
lac e on the partial consideration  that the same 

^ ould a fford  a convenient, safe and profitable in-
vestment o f  the trust funds in the hands o f  Den-

40
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Answ er to Amended Counterclaim

nis Gallagher to the extent that they w ere used 
in the purchase o f  the property .

8. P aragraph  8 o f  the counterclaim  is admitted.
9. P aragraph  9 o f  the counterclaim  is denied, 

except that it is adm itted that it was the intent
10 that the prem ises conveyed were to be held in 

trust fo r  B ridget A gnes D aly to the extent that 
the trust funds were em ployed to acquire the same, 
and that the same w ere im pressed w ith a trust in 
the fa v o r  o f  B ridget A gn es D aly  to  the amount 
o f  the trust funds so used.

10. P aragraph  10 o f  the counterclaim  is ad-
mitted.

11. P aragraph  11 o f  the counterclaim  is ad-
m itted.

2ft 12. The allegation o f  paragraph  12 that the 
D eclaration  o f  Trust was executed and recorded 
w ithout the know ledge or consent o f  the defen-
dant, John  K . D aly, is den ied ; the allegation 
therein that it was executed and recorded  without 
the consent o f  B ridget A gnes D aly  is admitted, 
w ith the explanation that said B ridget A gnes Daly 
was then m entally incom petent and insane.

13. P aragraph  13 o f  the counterclaim , although
q q  w holly  argum ental, is denied.

14. P aragraph 14 o f  the counterclaim  is ad-
m itted, with the explanation that at all times 
therein re ferred  to B ridget A gnes D aly  was in-
sane and m entally incom petent.

15. P aragraph  15 o f  the counterclaim  is ad-
m itted.

16. P aragraph  16 o f  the counterclaim  is ad-
m itted, except as to the contention therein that 
title to the said prem ises, or  the beneficial interest

40 therein, descended to and becam e vested in the
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Anszver to Am ended Counterclaim

persons named in said paragraph, which conten-
tion is denied.

17. P aragraph  17 o f  the counterclaim  is denied.
18. P aragraph  18 o f  the counterclaim  is 

neither adm itted nor denied because o f  the lack 
o f sufficient know ledge or  in form ation  to form  a 
belief as to the truth thereof.

19. P aragraph  19 o f  the counterclaim  is ad-
mitted.

20. P aragraph  20 o f  the counterclaim  is ad-
mitted.

21. So much o f paragraph  21 as alleges that 
Dennis Gallagher died seized o f  the naked legal 
title to said prem ises in trust fo r  the com plainants 
is adm itted ; the allegation  therein that the defen -
dant, John K . D aly  and M argaret D aly  w ere also 
cestuis is denied.

22. P aragraph  22 o f  the counterclaim  is ad-
mitted.

23. P aragraph  23 o f  the counterclaim  is 
neither adm itted n or denied b e c a u s e  o f  the lack 
o f sufficient know ledge or in form ation  upon which 
to form  a be lie f as to the truth thereof, except 
that it is adm itted that upon the death o f  Dennis 
Gallagher as trustee, the devolution  o f  the title 
was according to law, and the prem ises thereafter 
were held fo r  the purposes o f  a trust in fa v or  o f  
the com plainants ; it is denied that the defendant, 
John K . D aly  and M argaret D a ly  w ere cestuis 
under said trust.

24. P aragraph  24 o f  the counterclaim  is denied.
25. P aragraph  25 o f  the counterclaim  is 

admitted.
P aragraph  26 o f  the counterclaim  is 

admitted.

10

20
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A nsw er to Amended Counterclaim

27. P aragraph  27 o f  the counterclaim  is
adm itted.

28. P aragraph  28 o f  the counterclaim  is
adm itted.

29. P aragraph  29 o f  the counterclaim  is
10 adm itted.

R IC H A R D  D O H E R T Y , 
Solicitor o f Complainants, and Peter 
Ryan, Michael R ockford , A lice Boy- 
lan, and Catherine Boylan, Defendants.

20
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Answer and Counterclaim o f Defendants 
Mary G. Gallagher and Thomas Gallagher

F iled  M ay 4, 1925

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between \

M ary  A g nes  R y a n , et al, I
Complainants, I

)  On B ill, E tc.
AND [

Jo h n  K . Dal t y, et al, 1
Defendants, 1

The answer o f  the defendants, M A R Y  0 . G A L -
L A G H E R  and T H O M A S  G A L L A G H E R  to the 
B ill o f  Com plaint, and the Counterclaim  o f  said 
M A R Y  G. G A L L A G H E R  and T H O M A S  G A L -
L A G H E R  against the com plainants and defen -
dants.

These defendants, M A R Y  G. G A L L A G H E R  
and T H O M A S G A L L A G H E R , answ ering the B ill 
o f  Com plaint, say that:

1. These defendants have no knowledge or in-
form ation sufficient to fo rm  a be lie f as to the 
statements in paragraph  1.

2. These defendants have no know ledge or in -
form ation sufficient to fo rm  a be lie f as to the 
statements in paragraph  2, except that it is ad -
m itted that B ridget A gnes D aly died on M ay 1, 
1894, seized o f  the prem ises m entioned in the bill 
o f  com plaint.

3. P aragraph  3 is adm itted.
4. P aragraph  4 is adm itted.
5. D efendants adm it that fo llow in g  the crea-

10

20
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A nsw er and Counterclaim o f Defendants 
M ary G. Gallagher and Thomas Gallagher

tion o f  the trust, Dennis G allagher turned over any 
rent or incom e from  the prem ises received by him 
to the said B ridget A gnes D aly  until her death. 
D efendants allege that the build ing erected on the 
prem ises described in the bill o f  com plaint was old 
and dilapidated and did not y ield  any incom e after 
the death o f  the said B ridget A gnes Daly, and 
that the am ount expended by  the said Dennis Gal-
lagher fo r  the upkeep and carrying  charges o f  said 
prem ises exceeded the income.

6. P aragraph  6 is adm itted.
7. N either Dennis Gallagher nor his sole lega-

tee and devisee, the defendant, M ary G. Gallagher, 
w ere ever reim bursed fo r  the sum o f  F ive  Hun-

^0 dred ($500) D ollars, which, in accordance with 
the term s o f  the declaration o f  trust set forth  ir\ 
the bill o f  com plaint, was to be secured as a mort-
gage, nor have the said Dennis G allagher or Mary 
G. G allagher received any interest on account of 
said loan, or any reim bursem ent fo r  the amounts 
expended by  the said Dennis G allagher in the up-
keep o f  the property. The defendant, Thomas 
Gallagher, as the eldest surviving son o f  Dennis 

q q  Gallagher, is advised that he is the trustee o f  the 
prop erty  m entioned in the bill o f  com plaint and 
the person authorized to adm inister the said trust, 
but said Thom as G allagher has never acted as 
trustee, and is w illing to renounce whatever claim 
or claim s he m ay have as such Trustee.

8. These defendants have no knowledge or in-
form ation  sufficient to  form  a be lie f as to the 
statements in paragraph  8.

B Y  W A Y  O F C O U N T E R C L A IM  against the 
40 com plainants and the defendant, John K . Dak*, 

defendants Thom as Gallagher and M ary  G. Gal-
lagher, individually  and as executrix o f  Dennis 
Gallagher, deceased, say th a t :
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Answ er and Counterclaim o f Defendants 
Mary G. Gallagher and Thomas Gallagher

1. On or about the 25th day o f  O ctober, 1894, 
Dennis G allagher purchased from  the defendant, 
John K . D aly, the prem ises m entioned in the bill 
o f  com plaint fo r  the consideration  o f  E ighteen 
Hundred ($1800) D ollars. Said prem ises were 
purchased by  the said D ennis G allagher as T ru s-
tee in accordance w ith a certain declaration  o f  
trust recorded  in L iber 607 o f  D eeds, page 586, 
in the office o f  the R eg ister o f  H udson County, 
the objects o f  which trust are set forth  in para-
graph 4 o f  the bill o f  com plaint.

2. Said Dennis G allagher advanced on account 
o f  the purchase price  o f  said prem ises the sum o f  
F ive H undred ($500) D ollars, which amount, as 
will appear by  reference to the declaration o f  
trust set forth  in paragraph  4 o f  the bill, w as a 
loan invested in said p rop erty  b y  Dennis Gal-
lagher by w ay o f  a second m ortgage.

3. Said Dennis G allagher w as never repaid  the 
said sum o f  F ive  H undred ($500) D ollars, n or 
any interest thereon.

4. Said Dennis G allagher departed this life  
October 14th, 1918, not having conveyed the p rop -
erty m entioned in the b ill o f  com plaint, and leav-
ing a last w ill and testam ent in and b y  which 
lie devised and bequeathed his entire estate to the 
defendant, M ary G. G allagher, who was also ap -
pointed executrix  o f  his W ill, which W ill was 
duly adm itted to probate b e fore  the Surrogate 
o f H udson County and recorded  in L iber 108 o f  
M ills, page 481. Said M ary G. Gallagher entered 
upon her duties as executrix  o f  the estate o f  
Dennis Gallagher, but has not received any 
moneys on account o f  the aforem entioned ad-
vancement by  Dennis Gallagher, either by  w ay o f  
interest or principal, and the fu ll amount thereof,

10
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A nsw er and Counterclaim o f Defendants 
M ary G. Gallagher and Thomas Gallagher

with interest from  O ctober 25th, 1894, is due and 
ow ing, together w ith other advancem ents made 
by  the said Dennis ,Gallagher in h is lifetime, 
am ounting to the sum o f  One Thousand ($1,000) 

10 D ollars, which have not been repaid, and which 
am ount is a charge upon the land and premises 
m entioned in the bill o f  com plaint.

5. The title to the said prem ises mentioned in 
the bill o f  com plaint stood in the name o f  the said 
Dennis G allagher at the time o f  his death, subject 
to the trust agreem ent m entioned in the bill of 
com plaint, and the title to said prem ises descended 
to and becam e vested in his son, Thom as Gal-
lagher, one o f  the defendants herein and a party 

^ to this counter claim, as the eldest son and heir 
at com m on law  o f  said Dennis Gallagher.

These defendants, therefore, p ra y :
1. That the com plainants, the defendants and 

M argaret D aly, P eter R yan, M ichael Rochford, 
Catherine B oylan  and A lice  B oylan, th ird parties, 
m ay answer this counterclaim , and each state-
ment m ade herein.

2. That the defendant, M ary G. Gallagher, may 
be decreed to have a lien on the prem ises men-
tioned in the bill o f  com plaint fo r  the sum o f  Five 
H undred ($500) D ollars, with interest from  Octo-
ber 25th, 1894, in addition to the sum o f  One Thou-
sand ($1,000) D ollars, advanced by the said Den-
nis Gallagher during his lifetim e fo r  the upkeep 
o f  the prem ises m entioned in the bill o f  complaint.

3. That the said Thom as G allagher m ay be 
relieved as trustee o f  said prem ises.

C H A R L E S  A . R O O N E Y ,
40 Solicitor fo r  and o f Counsel with

Defendants, Mary G. Gallagher 
and Thomas Gallagher.
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Answer o f Defendants Mary G. Gallagher and 
Thomas Gallagher to Amended Counterclaim 

o f Defendant John K. Daly

F iled  M ay 4, 1925

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between \

Mary  A g n es  R y a n , et al, I
Complainants, I

> On B ill, Etc.
AND [

Jo h n  K . Da l y , et al, 1
Defendants. 1

The answer o f  defendants T H O M A S  G A L -
L A G H E R  and M A R Y  G. G A L L A G H E R , indi-
vidually and as executrix  o f  D ennis Gallagher, 
deceased.

These defendants, T H O M A S  G A L L A G H E R  
and M A R Y  G. G A L L A G H E R , individually  and 
as executrix o f  D ennis Gallagher, deceased, an-
swering the am ended counterclaim  o f  the defen -
dant, John K . D aly, say th at:

1. These defendants have no knowledge or in-
form ation sufficient to fo rm  a be lie f as to the 
statements in paragraphs 1 to 4, both inclusive.

2. D efendants adm it that on O ctober 25, 1894, 
defendant, John K . D aly, conveyed  to Dennis 
Gallagher the prem ises m entioned in the bill o f  
com plaint fo r  the sum o f  eighteen hundred 
($1800) dollars, but deny that said conveyance 
was made at the request o f  said Dennis Gallagher.

3. P aragraph  6 is denied.

10
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A nsw er o f Defendants Mari/ G. Gallagher
and Thomas Gallagher to Amended Counter-

claim o f Defendant John K . Daly

4. D efendants adm it that one o f  the objects 
o f  said conveyance to Dennis G allagher was to 
prov ide  fo r  the support and maintenance of

10 B ridget A gnes D aly, but state that the entire ob-
jects  o f  said conveyance are m ore fu lly  set forth 
in the declaration  o f  trust m entioned in para-
graph 4 o f  the bill o f  com plaint.

5. P aragraph  8 is adm itted.
6. D efendants deny the allegations o f  para-

graph 9, except that they adm it that the said 
D ennis Gallagher held the prem ises as trustee, 
pursuant to a declaration  o f trust, as mentioned 
in paragraph  4 o f  the bill o f  com plaint.

20 7. P aragraph  10 is denied.
8. D efendants adm it that Dennis Gallagher 

executed the declaration  o f  trust re ferred  to in 
paragraph 4 o f  the bill o f  com plaint.

9. P aragraphs 12 to 15, both  inclusive, are 
denied.

10. These defendants have no knowledge or 
in form ation  sufficient to form  a b e lie f as to the 
statements in paragraph  16.

11. P aragraph  17 is denied.
12. These defendants have no knowledge or 

in form ation  sufficient to form  a belie f as to the 
statements in paragraphs 18 and 19.

13. P aragraph  20 is adm itted.
14. P aragraph  21 is denied, except that at the 

time o f  his death Dennis Gallagher was seized of 
the title to the prem ises m entioned in the bill of 
com plaint, subject to the trust agreem ent refer-
red to in paragraph  4 o f  the bill o f  com plaint

15. P aragraph  22 is denied, but defendants 
state that said M ary G. G allagher as sole lega-

40
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Answer of Defendants M ary G. Gallagher
and Thomas Gallagher to Amended Counter-

claim o f Defendant John K . Daly

tee and devisee o f  Dennis G allagher has acquired 
a lien on the a forem entioned prem ises, in accord -
ance with the declaration  o f  trust set forth  in 
paragraph 4 o f  the bill o f  com plaint fo r  the sum 10 
o f  five hundred ($500) dollars, advanced by the 
said Dennis Gallagher, and also fo r  other ad-
vancements m ade by  the said Dennis Gallagher 
in his lifetim e.

16. D efendants adm it that the legal title to 
the prem ises m entioned in the bill o f  com plaint 
became vested in the son o f  said Dennis Gal-
lagher, to wit, Thom as Gallagher, one o f  the de-
fendants herein, but state that said trust agree-
ment is set forth  in paragraph  4 o f  the bill o f  20 
com plaint and not as stated in this paragraph.

17. P aragraph  24 is denied.
18. These defendants have no know ledge or  

inform ation  sufficient to  form  a belie f as to the 
statements in paragraphs 25 to 29, both  inclusive.

19. P aragraph  30 is adm itted.

C H A E L E S  A . E O O N E Y ,
Solicitor fo r  and o f Counsel with 
D efendants, Thomas Gallagher go 
and M ary G. Gallagher, Individu-
ally and as executrix o f Dennis 
Gallagher.

40
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Answer o f M argaret Daly to Amended 
Counterclaim o f Defendant John K. Daly

F iled  A p ril 3, 1925

IN  C H A N C E R Y  O F  N E W  J E R S E Y  
10 _______ __________________________

Between

M ar y  A gnes  R y a n , et al,

The answer o f  M argaret D aly, one o f  the third 
parties named in the Counterclaim  filed in this 
c .use by  defendant, JO H N  K . D A L Y , to the said 
counterclaim , says that:

This defendant, M argaret D aly  answering the 
said Counterclaim , says that:

1. She adm its all o f  the allegations o f said 
counterclaim  and jo in s in the prayer o f  said 
ccunterclaim .

20

Jo h n  K . Da l y , et al,

AND

Complainants,

Defendants.

On Bill, Etc.

30 G. F R A N K  S H A N L E Y , 
Solicitor o f Margaret Daly.

40
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Replication

F iled  M ay 7, 1925

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between

Mary  A g nes  Ry a n , Ir e n e  V. 
Roc hford , T h o ma s  M. B o y - 
l a n , Ma t t h e w  J . B o y l a n , et 
als,

Complainants,

AND!

Jo h n  K . Da l y , Ma r y  G. Ga l -
l a g h e r , E xecutrix , etc., et als, 

Defendants.

On B ill, Etc.-

10

20

The defendant, JO H N  K . D A L Y , jo in s issue on 
the answers o f  the com plainants and defendant, 
Mary G. Gallagher, and the th ird parties to the 
counterclaim  o f  said defendant.

W M . F . B U R K E ,
Solicitor o f  Defendant, John K . Daly. 30

40
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Minutes o f Final Hearing

IN  C H A N C E R Y  O F N E W  J E R S E Y

Betw een \

10 M a e y  A g nes  R y a n , et als, I
Complainants, f

)  On B ill, Etc.
AND [

J o h n  K . Da l y , et als, I
Defendants. J

A ppearances :

HON. R IC H A R D  D O H E R T Y , fo r  Complain- 
20 ants.

W IL L IA M  F . B U R K E , Esq. (M r. Sheridan 
and M r. M nlvaney o f counsel) fo r  John
K . D aly  and M argaret Daly.

CHAS. A . ROONEY, Esq., fo r  M ary  G. Gal-
lagher, E xecutrix , and Thom as Gallagher.

B efore  HON . JO H N  G R IF F IN , V ice  Chancellor. 
Chancery Chambers, Jersey  City, N. J., October 

30 22, 1915.

T H E  V IC E  C H A N C E L L O R : Now, 
what do you  say the present situation of 
this case is?

M R. D O H E R T Y  : In  1894 B ridget Daly 
owned three pieces o f  property . She had, 
at that time, three liv ing  children, and a 
further heir was the son o f  a deceased son. 
She made a will in which she disposed out-
right— oh, pardon  me-—o f  the fou r  chil-
dren, one o f  them was John K . Daly. She 
had three liv ing children, John K . Daly,

40
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Minutes o f Final Hearing

M ary E lizabeth  B oylan , the w ife  o f  M at-
thew B oylan , and an infirm, m entally in-
com petent daughter, B ridget A gnes D aly  
(T h ey  called her “ B ridget A g n e s ”  to d is-
tinguish her from  her m oth er). She had 
one other heir in the person  o f  Thom as 
D aly, who w as an in fant son  o f  a deceased 
son o f her own. N ow , in that situation, 
she m ade a w ill in which she d isposed out-
right o f  tw o pieces o f  p rop erty  in U nion 
C ounty w ith which we are not at all con -
cerned. She devised to John  K . D aly  the 
prop erty  on the northw est -corner o f  H end-
erson and Sixteenth Streets, which now 
lies at the m outh o f  the tunnel that is be-
ing erected and has attained some consid -
erable value, although at that time it was 
not o f  m uch consequence. B esides that, 
she had, in a savings account in a N ew 
Y ork  bank, the sum o f  $1300. She devised
the H enderson  Street p rop erty -------

T H E  V IC E  C H A N C E L L O R : W ell, she 
le ft the $1300 to the incom petent daugh-
ter?

M R. D O H E R T Y : She directed her 
executor to hold the $1300 fo r  the m ain-
tenance o f  the unfortunate daughter.

M R. S H E R I D A N : She bequeathed the 
$1300 in the savings bank absolutely  to 
B ridget A gnes, and appointed Dennis G al-
lagher, one o f  the executors, as guardian 
fo r  her.

T H E  V IC E  C H A N C E L L O R : That is 
an absolute bequest?

M R. S H E R I D A N : Y es, sir.
M R. D O H E R T Y : Y es, s ir ; but then

10
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Minutes o f Final Hearing

Dennis Gallagher took possession  o f it, 
and held it as a trust fund, and then dis-
posed o f  it a fterw ards in a manner that 
does relate to this case. Y ou  w ill observe 
that the devise to John K . D aly  was ac- 
coinpanied by  a desire that he should not 
sell the p rop erty  fo r  ten years, and that 
desire seems to have been respected by
him, and he did  nothing until 1904------

M R. S H E R ID A N : P ardon  me— he did 
convey it w ithin the ten y e a rs ; he conveyed 
it in O ctober o f  the same year— October, 
1894, was the conveyance to Gallagher. 

M R. D O H E R T Y : 1894? W ell, then, the 
2o expression  o f  the testatrix  was disre-

garded, and shortly a fter he conveyed the 
p rop erty  to Dennis Gallagher, who was an 
executor. It m a y . be in ferred  from  the 
transaction  that Dennis Gallagher pre-
ferred  to have the $1,300 invested securely 
in real estate than to continue it as a bank 
deposit. It  m ay likewise be in ferred that 
John K . D aly  w ould rather have had the 
value o f  the prop erty  in m oney than the 

30 prop erty  itself. H e valued it at $1,800, and
turned it over to Dennis Gallagher for the 
consideration  o f  the $1,300 trust fund which 
Dennis G allagher had, and the balance of 
the purchase price, or the difference be-
tween the $1,800 and the $1,300 trust fund, 
was eked out by  Dennis Gallagher himself 
supplying the $500; and in that way the 
title was vested in Dennis Gallagher, and 
John K . D aly  came into possession  o f the 
$1,300 trust fund and the $500 that Dennis 
G allagher advanced in order to give him the

40
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fu ll purchase price. N ow , actuated by  the 
duties and requirem ents o f  the situation, 
Dennis G allagher sim ultaneously executed 
a declaration  o f  trust in which lie set forth  
that he did  not hold  the prop erty  bene-
ficially, but that he held it as security  fo r  
the return o f  the $1,300 trust fund, and 
fo r  the return o f  his own $500. I  think, 
in the interest o f  accuracy, we had better 
read what are the ob jects o f  the trust as re-
cited in the declaration . H e says (reading  
from  page 2 o f  the bill) that he holds them 
“ for the fo llow in g  purposes, that is to s a y :
(a ) to secure the paym ent o f  $1,300 in -
vested in said p rop erty  by  w ay o f  m ort-
gage by  the said Dennis G allagher, as exec-
utor a foresaid , and guardian  o f  the said 
B ridget A gn es D a ly ; (b ) to secure the p ay -
ment o f  five hundred dollars invested in 
said prop erty  b y  Dennis G allagher by  w ay 
o f  second m ortg a ge ; (c )  to  app ly  the rents, 
issues and profits o f  said prop erty , includ-
ing the interest on said investm ent o f  
$1,300, and, a fter the deduction  o f  interest, 
water rents and other necessary  charges, 
to the support and m aintenance o f  the said 
B ridget A gn es D aly  during her life tim e;
(d ) to sell and convey  the prop erty , in the 
discretion o f the said trustee, and out o f  
the proceeds to retain the said $1,300 fo r  
further use under the trust o f  the w ill o f  
the said B ridget D aly, and to retain to his 
own use the sum o f  five hundred ($500) 
dollars, and to hold  the residue upon trusts 
hereby declared as to the equity o f  redem p-
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tion. (e ) U pon  the death o f  the said 
B ridget A gnes D aly  to  convey  the property 
subject to the two investm ents, o r  if  the 
same shall have been sold, to pay the net 
proceeds th ereof over and above the said 

10 tw o investm ents, or assign the securities
by  which the same should be then repre-
sented, to such child or children o f Mary 
E lizabeth B oylan , the sister, as the defen-
dant, John K . D aly  should by appointment 
under his hand, direct, or i f  he should make 
no such declaration  and should die leaving 
a last will and testament, then to such child 
or  children o f  said M ary E lizabeth Boylan, 
as he should in such will d irect; and, in 

^  case he should die without m aking such
direction  or w ithout leaving such will, then 
to such child or children o f  the said Mary 
E lizabeth B oylan, as the said Dennis Gal-
lagher should direct, and in case the said 
Dennis Gallagher should die w ithout leav-
ing such direction, then, to a ll the children 
o f  the said M ary  E lizabeth Boylan, then 
su rv iv in g .”  The beneficiary under the 

n trust— that is, the insane daughter— died
in 1904.

T H E  V IC E  C H A N C E L L O R : The same 
year the m other died?

M R. S H E R ID A N  : No, ten years after. 
M R. D O H E R T Y  : I do not think any of 

us are prov ided  w ith in form ation  as to 
just how  that trust was discharged. This 
g irl lived in the household o f  her sister, 
M ary E lizabeth Boylan. A nyhow , it seems 
that a fter her death in 1904, the whole 
transaction was abandoned by  Dennis Gal-

40
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lagher, and John  K . D aly  forew en t all in -
terest in the p r o p e r ty ; it lapsed into d ilap i-
dation and then into rnin, and was finally 
vandalized, and reihoved piecem eal, and 
eventually there w as no vestige at all o f  
any im provem ent on the prop erty .

T H E  V IC E  C H A N C E L L O R : W hen d id  
Dennis Gallagher die?

M R. D O H E R T Y : Dennis Gallagher died 
in 1918. That was fourteen  years a fter the 
death o f his w ard, and during  that time the 
whole situation was in desuetude. John  K . 
Daly, a fter the death o f  B ridget A gnes, the 
sick sister, refused  to exercise this pow er 
o f  appointm ent.

T H E  V IC E  C H A N C E L L O R : The 
pow er o f  appointm ent was b y  will, w a sn ’t 
it?

M R. D O H E R T Y : N o, the pow er o f  ap-
pointm ent was in the declaration  o f  trust 
o f  Dennis G allagher— w hat is term ed, “ a 
naked pow er, ’ ’ —  w hereas, Dennis Gal-
lagher retained to h im self a certain  alterna-
tive collateral pow er.

T H E  V IC E  C H A N C E L L O R : Oh, yes 
(exam ining the declaration  o f  tru st). O f 
course, he d id n ’t sav that i f  he was liv ing  
at the tim e o f  the death, then Dennis Gal-
lagher w ould appoint.

M R. D O H E R T Y : N o, b y  the term s o f  
the donation, D ennis G allagher cou ld n ’t 
make any appointm ent during the lifetim e 
o f  Daly.

T H E  V IC E  C H A N C E L L O R : That is 
what I  say.
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M R. D O H E R T Y : Y es, D aly, however, 
did not die, but Dennis Gallagher did die. 
In  the filing o f  this b ill we have due regard 
to the subsistence o f  this pow er and con-
sider it as being an element in the case; 
and we p ray  that the court decree that 
that pow er was term inated or exhausted 
by  the death o f  Dennis Gallagher, because 

- by  its term s, obviously  he was to be the last 
a p p o in to r ; and John K , D aly  having failed 
to exercise the pow er o f  appointm ent be-
fore  the death o f  M r. G allagher his right to 
appoint then was ended.

T H E  V IC E  C H A N C E L L O R : I do not 
quite fo llow  you on that. H ere Mr. Daly 
is given a pow er o f  appointm ent; he could 
appoint either by deed or by will. Now, if 
he did not appoint by  deed or by will, then 
Dennis Gallagher, i f  living, could appoint.

MR. D O H E R T Y : Y e s ; but Mr. Daly’s 
pow er o f  appointm ent was to designate to 
whom  Dennis Gallagher should deed the 
prop erty , and, by  fa ir  im plication, the 
pow er was to be exercised during the life- 

q q  tim e o f  Dennis Gallagher in order that
Dennis G allagher could accept the mandate 
and make the conveyance. Now, by the de-
lay  o f  twenty years, the abandonm ent o f the 
right by  D aly, and the death o f  Dennis Gal-
lagher (w ho by  the term s o f  the appoint-
ment was to reserve the right to make the 
appointm ent by  his own w ill), we claim that 
that was exhausted. But, listen, please— 
to our amazement, John K . D aly files an 
answer and counterclaim  in which he sets 
up that the declaration o f  trust was fraudu-
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lent— that the donation  o f  the pow er o f  
appointm ent to him  was fraudulent, and he 
repudiates all rights and responsibilities 
under that pow er. N ow, I  conceive that 
answer and that repudiation  rem oves from  
our consideration  now  all thoughts o f  this 
pow er, because the answer p la in ly  sets up 
that i f  he w as requ ired to exercise that 
pow er, the court w ill be com pelling  him to 
act as particeps fraudis, and it was a fra u d -
ulent pow er which he w ill not exercise. 
Now, that w as the first suggestion  I  am 
glad to be able to make to the Court.

T H E  V IC E  C H A N C E L L O R : There 
m ay be som ething in that point, but not 
in the other point.

M R. D O H E R T Y : B e that as it m ay, 
John K . D aly  repudiates the pow er o f  ap -
pointm ent.

M R. S H E R ID A N : B ut that is not so. 
W e dp not adm it that we repudiate it, or 
that the thing w as fraudulent, either.

M R. D O H E R T Y : L et his H on or read 
the paper in w hich it  was stated.

T H E  V IC E  C H A N C E L L O R : It says 
that the declaration  was “ so executed and 
recorded w ithout the know ledge and con-
sent o f  this defendant, o r  w ithout the con-
sent o f  B ridget A gn es D aly. ”  W ell, o f  
course, B ridget A gnes w as in san e ; B ridget 
A gnes D aly  w as a daughter o f  the deceased 
testatrix?

M R. D O H E R T Y : Y es, sir. H e asks 
in his p rayer that the declaration  o f  trust 
made and executed by  Dennis G allagher 
be decreed to be null and void .
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T H E  V IC E  C H A N C E L L O R : Then
w hat?

M R. D O H E R T Y : W ell, under that, he 
cannot contend that he now  has any power 
o f  appointm ent that was created by that 
trust that he repudiates and denounces.

T H E  V IC E  C H A N C E L L O R : Even if 
that be true, and there is no declaration of 
trust, where does this p rop erty  go?

M R. D O H E R T Y : The answer o f John
K . D aly is that the prop erty  was purchased 
w ith trust funds o f  B ridget A gnes Daly, 
and that, therefore, there was a trust as of 
the entire prop erty , resulting in her favor; 
and that she, having died intestate, there 
should be a decree that the property  now 
belongs to her heirs, being, first, himself—

T H E  V IC E  C H A N C E L L O R : That, of 
course, w ould be subject to the $1,500 and 
the $500 ?

M R. D O H E R T Y : Subject to the $1,300 
and the $500.

M R. S H E R ID A N : That $1,300 goes to 
the estate, anyhow— it goes to  the heirs.

T H E  V IC E  C H A N C E L L O R : Didn’t 
she m arry?

M R. D O H E R T Y : She was unmarried; 
and there would be an equal distribution 
under the statute o f  distribution. Now, 
I  think we are focussing  the issue in 
this case : The question is whether under 
that declaration o f  trust, i f  it is to be up-
held, the prop erty  should not now, in 
equity, be decreed to belong to the children 
o f  M ary Elizabeth Bovlan, because they 
w ere in the class to whom the equity was to
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eventually go  under the declaration  o f  
trust.

T H E  V IC E  C H A N C E L L O R : Suppose 
the declaration  o f  trust w as not there, 
where w ould the p rop erty  go ?

M R. D O H E R T Y : W hy, i f  Dennis Gal-
lagher held this title in his own name, 
w ithout any announcem ent o f  the trust, I  
suppose the best we couid claim  now  is that 
we m ight have a partia l trust declared so 
fa r  as the $1,300 is concerned.

T H E  V IC E  C H A N C E L L O R : W ell, but 
unless this declaration  o f  trust stands, has 
not Dennis G allagher the estate, unless you  
can prove that he bought the p rop erty  
under som e trust?

M R. D O H E R T Y : Y es, sir— well, I  think 
the facts show  the trust.

T H E  V IC E  C H A N C E L L O R : In  other 
w ords, elim inating the trust agreem ent—  
the declaration  o f  trust— w ould  not the 
prop erty  go to  Dennis G allagher?

M R. D O H E R T Y : There was a deed to 
Dennis G allagher, absolute on its face, but 
the declaration  o f  trust signed b y  Dennis 
Gallagher and his w ife  w as contem poran-
eous. So we are-------

T H E  V IC E  C H A N C E L L O R : I f  there 
was no declaration  o f  trust, then the record  
w ould show that Dennis Gallagher was the 
owner ?

M R. D O H E R T Y : Y es.
T H E  V IC E  C H A N C E L L O R : Now, a 

declaration o f  trust appears, and that 
declaration o f  trust, John K . D aly  says 
was void , as it was m ade without his con-
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sent or that o f  the cestui-que trust. Well, 
that being so, what is there on the face 
o f  the deeds to show that John  K . Daly 
can make that assertion?

M R . D O H E R T Y : I  m ade a m otion to 
strike out his answer on the ground of 
uncertainty in that respect, and V ice Chan-
cellor F ielder did  strike out the answer and 
no new  answer was tiled ; it was still un-
certain and I  gave notice o f  another motion 
to strike it out, fo r  the same uncertainty, 
but the V ice  Chancellor thought that it 
w ould be better to let the m atter rest until 
n ow ; and I  am now  ready to contend that 
the answer is insufficient; that there are no 
facts set up to im pugn this declaration of 
trust.

T H E  V IC E  C H A N C E L L O R : This case, 
then, turns on tw o points— is the declara-
tion  o f  trust v a lid ; and i f  it is not, then 
is  the prop erty  o f  Dennis Gallagher, or his 
estate subject to some other trust by which 
he took title to the prop erty?  I f , on the 
other hand, the declaration  o f  trust is valid, 
w hy then, it is the declaration o f  trust that 
is being construed to determ ine where the 
prop erty  should go.

M R. D O H E R T Y : Y e s ; and the Estate of 
Dennis G allagher is ready to make a dis-
claim er that they have no interest at all 
in this m atter, and are w illing to place the 
m atter at the com plete disposition  o f the 
Court. So that leaves us to consider first 
whether the declaration o f  trust was valid; 
and, secondly, the point I  have already 
suggested.
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T H E  V IC E  C H A N C E L L O R : W ell, i f  
it was invalid, there m ust be som e evidence 
to show that he had no authority  to  make 
the declaration  o f  trust.

M R. D O H E R T Y : The adm issions in 
the answ er are that the p rop erty  owned 
by  John K . D aly  was sold  by  him  fo r  $1800 
and that he got the $1800. T hey  then came 
along w ith the contention  that, o f  that 
$1800 he did receive, $1300 o f  it was part 
o f  the trust funds, and that—

T H E  V IC E  C H A N C E L L O R : W ell, he 
declares he owns the p rop erty  in trust fo r  
the $1300 investm ent, and $500 com ing to 
him under second m ortgage.

M R. D O H E R T Y : Y e s ; then the rest 
o f  the trust relates to the residue o f  the 
property , w hich is  called the equity o f  re -
dem ption ; and, as to  that th ird  part, p ro -
v ision  is m ade as to John  K . D aly  appoint-
ing what children o f  M ary  B oylan  should 
get the prop erty , and in the event o f  D en-
nis Gallagher dy in g  w ithout such appoint-
ment being m ade, then it w ould go  to all 
o f  the children.

T H E  V IC E  C H A N C E L L O R : I  do not 
read it that way. I  think the purpose is 
that John K . D aly  m ay appoint during his 
lifetim e, and that i f  he does not appoint 
during his lifetim e, he m ay app oin t by his 
last will. N ow, that is given him before  
the right to appoint by  G allagher can be 
exercised, but in the event o f  no appoint-
ment being: m ade, at the death o f  D aly  by  
his last w ill and testament, in his lifetim e, 
then the right accrues to Dennis Gallagher,
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and Dennis Gallagher, having died without 
appointm ent, and John  K . D aly  being still 
living, the pow er, it seems to me, would 
continue in John  K . Daly.

M R. D O H E R T Y : Y es, but who would 
10 take the m andate— who w ould give the

deed? Dennis Gallagher, by  his own dec-
laration  o f  trust was to give the deed him-
self.

T H E  V IC E  C H A N C E L L O R : Yes, I 
understand, but I  do not understand that 
the pow er o f  appointm ent, unless expressly 
stated, can pass to the next o f  kin and 
heirs at law ; it is a personal power.

M R. S H E R ID A N : That pow er still ex- 
ists to  the death o f John K . Daly. Dennis 
G allagher having died, then whoever suc-
ceeded to the trust as the common law 
heir o f  Dennis Gallagher w ould have to 
com ply  w ith the pow er exercised by Daly.

T H E  V IC E  C H A N C E L L O R : W here do 
you get the idea that it is not personal to 
the donee o f  the pow er?

M R. S H E R ID A N : I  say that is right; 
it is personal to John K . Daly.

30 T H E  V IC E  C H A N C E L L O R : It is as
to Dennis Gallagher, too. A fte r  he died, 
then it passed to the other person.

M R. S H E R ID A N : I  do not see that it 
can be exercised by  anybodv else but the 
donee, and the donee was Daly, who is still 
alive.

T H E  V IC E  C H A N C E L L O R : Y es ; and 
G allagher be*ng dead, the pow er to be ex-
ercised on that part o f  the trust is at an 
end.
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M R. D O H E R T Y : Y es, sir, but it is a 
function  o f  the highest trust and confi-
dence, as you r honor suggests, and, in  this 
particu lar case it is a p ow er m ore o f  ex-
clusion than o f  designation , because D en-
nis G allagher has prov ided  the class in 10 
whose fa v or  the pow er should be exercis-
ed, leaving it to John  K . D aly  to select 
whom  should be left out, rather than whom  
should be included. N ow, D aly  com ing 
along and saying that that donation  was 
fraudulent, a situation is created that is 
so incongruous that it appears to me that 
it would be m onstrous on the part o f  the ' 
Court to say to D aly, “ Y ou  still have the 
right to exercise the pow er— that pow er 20 
which you  say is o f  fraudulent origin— that 
pow er, the instrum ent creating  which you  
say is null and v o id .”  N ow, is the C ourt 
to say to him , “ It is not null and v o id ; 
and you  go on and still exercise this sacred 
tru st” ? I  think a situation is created in 
which the C ourt—

T H E  V IC E  C H A N C E L L O R : H e m ay, 
in time, exercise the pow er.

M R. D O H E R T .Y : I f  he does this prop - 30 
erty stagnates, because there is no m anda-
tory  pow er in any Court to com pel him to 
do it.

T H E  V IC E  C H A N C E L L O R : D o you  
think i f  the B oylans take, under the cy pres 
doctrine, that they all take ?

M R. D O H E R T Y : N o ; I  think they take 
m ore b y  the m axim  that “ equality is 
equ ity ,”  because the language o f  the trust
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is that in case o f  any failure or derelic-
tion  in the exercise o f  the power, when 
Dennis G allagher was dead with the power 
being unexercised, then all o f  the children 
o f  M ary  E lizabeth  B oylan  should take.

T H E  V IC E  C H A N C E L L O R : Is not 
the only question involved, then, as to the 
va lid ity  o f  the p ow er; and, in case Daly 
refused to exercise the pow er, all o f the 
children o f  M ary E lizabeth Boylan should 
take?

M R. D O H E R T Y : W ell, as to that power, 
I  say that is out o f  the case, because Daly 
has rep u d ia ted ; and i f  it is out o f  the case, 
the on ly question involved is the validity 
o f  the trust—-that is the only question

T H E  V IC E  C H A N C E L L O R : He might 
change his m ind before  he dies. I will 
hear som eone else as to whether the issue 
to be tried here is not, first, on the validity 
o f  the pow er. I f  the pow er is invalid, then 
who takes? I f  the pow er is valid, and 
the donee o f  the p ow er refuses to exercise 
it, i f  it does not go to  the class that he is 
to select, is not that all there is to tlie 
case?

M R. D O H E R T Y : Y es, sir. W e con-
tend that the pow er is exhausted.

T H E  V IC E  C H A N C E L L O R : What 
have you  to say, M r. Sheridan?

M R. S H E R ID A N : I  say this, if the 
Court please, that there is no question on 
the pleadings that Dennis Gallagher had, 
in October, 1894, $1300 o f  and belonging 
to B ridget A gnes D aly, the incompetent, 
as her guardian ; and I  say that it is ad-
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m itted in the pleadings that he took  that 
$1300, added $500 o f  his own, and bought 
this p rop erty  fo r  her benefit. I  think that 
is really conceded. N ow, then, I  say this 
— that it is a m atter o f  law  that where a 
guardian or  trustee converts personal io  
p rop erty  into real and takes title in his 
own name, the p rop erty  im m ediately is 
im pressed w ith a trust in fa v or  o f  the w ard 
— in this case B ridget A gn es D aly, and 
that she has an election  to do one o f  two 
things— either to—1

T H E  V IC E  C H A N C E L L O R : One m o-
m ent: It is in the th ird  paragraph  where 
she g ives and bequeaths to her daughter, 
B ridget A gn es D aly, a sum am ounting to  20 
about $1400, in the Cham bers Street S av -
ings Bank, N ew  Y ork  C ity, and appoints 
as her guardian D ennis Gallagher. N ow, 
as I  take the d r ift  o f  y ou r rem arks, it 
points to the idea that when he used the 
$1300 to buy this p rop erty , the prop erty  
becam e vested  in him  as trustee o f  B ridget 
A gnes D aly, subject to this $500 claim.

M R. S H E R I D A N : A n d  that she had
Q A

the right to have the m oneys im pressed °  
on the prop erty , o r  to elect to take the 
prop erty  subject to a charge in his fa -
v or  fo r  the m oney which he invested. I  
do not think there can be any question 
about that.

M R. D O H E R T Y : I  think that is fa l-
lacious.

M R. S H E R I D A N : The Court (citing  
Bohle vs. H asselbroch , 64 Eq. 334) laid 
down that rule— that the cestui-que-trust
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has the right to elect. N ow, I  say that 
B ridget A gn es Daly, im m ediately upon the 
conveyance to him, had the right to elect 
whether she w ould take the whole prop-
erty, subject to a charge fo r  the money 
which he invested, or a right to elect to 
have her m oneys im pressed as a charge on 
the la n d s ; and that, in taking the prop-
erty  in his own name, under these con-
ditions, he took it in trust.

T H E  V IC E  C H A N C E L L O R : It is ad-
m itted that the whole purchase price of 
this p rop erty  was the $1300 trust fund?

M R. D O H E R T Y : N o, s ir ; the whole 
purchase price was $1800, made up of the 

^  $1300 and the $500 that Dennis Gallagher
him self con tribu ted ; and the defect in this 
contention as to a resulting trust—

T H E  V IC E  C H A N C E L L O R : Well, I 
want to get it right— the $1300 belonged 
to M ary E lizabeth B oy la n f 

M R. S H E R ID A N : N o ; belonged to 
B ridget A gnes D aly, the incompetent. 

T H E  V IC E  C H A N C E L L O R : Your 
o q  idea is that Dennis Gallagher, fo r  Bridget

A gnes, used $1300 o f  her m oney and $500 
o f  his own m oney, thus m ingling the trust 
fund with his own m oneys, and claimed a 
second m ortgage o f  $500 on the property 
and a first m ortgage o f  $1300 fo r  the trust?

M R. S H E R ID A N : I  d o n ’t think it 
makes any difference whether he called it 
a “ m ortg a ge”  or not. There was no mort- 
g a ^ .  in fact. made.

43 T H E V IC E  C H A N C E L L O R : Just a
distribution o f  the purchase price?
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M R. S H E R I D A N : It was ju st a d is-
tribution.

T H E  V IC E  C H A N C E L L O R : I  think I  
have got the d r ift  o f  it.

M R. D O H E R T Y : E xcept that he says 
that it w as invested on m ortgage, and he 
estops h im self as to that.

T H E  V IC E  C H A N C E L L O R : The 
question is w hether a trustee can do that.

M R. M U L V A N E Y : That is our case—  
our contention  is that a trust resulted to 
B ridget A gn es D aly, and the trust decla-
ration is an adm ission that that is s o ; and 
we say that the attem pted declaration in 
fa v or  o f  others than B ridget A gnes D aly 
was an unw arranted attem pt to divert the 
trust on the part o f  M r. Gallagher.

T H E  V IC E  C H A N C E L L O R : In  other 
w ords, she had an election  either to  take 
the m oney, o r  take the land?

M R. M U L V A N E Y : Y es, s ir ; and that 
there was no legal pow er o f  nom ination 
that w ould be con ferred  b y  M r. G allagher 
in that declaration  o f  trust, even though 
John K . D a ly  consented to it, and that 
brings us under the case that M r. Sheri-
dan has pointed out to the effect that upon 
the death o f  B ridget A gnes D aly  the title 
o f  that p rop erty  was in her. She having 
died intestate, w ithout having m ade an 
election, upon her death intestate, it went 
to her right heirs rather than to  the p er-
sons who m ight or m ight not be designated 
by Mr. D alv  or M r. Gallagher.

T H E  V IC E  C H A N C E L L O R : She had 
no children?
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M R. M U L V A N E Y : No.
T H E  V IC E  C H A N C E L L O R : No chil-

dren, at any time, b o m  alive?
M R. S H E R ID A N : N o, s ir ; she was not 

m arried.
10 T H E  V IC E  C H A N C E L L O R : Then

John K . D aly  gets no interest whatever!
M R. S H E R ID A N : Y es, s ir ; he is her 

brother.
T H E  V IC E  C H A N C E L L O R : Well, he

only  com es in as one o f  her heirs?
M R. S H E R ID A N : Y es, s ir ; that is all 

that he claims.
M R. D O H E R T Y : Our contention is that 

2q  Dennis G allagher was the guardian; lit
was allowed (and it was commendable on 
his part) to invest the $1300 in the prop-
erty. H e did invest it. H e states in his 
declaration that it is an investment by 
w ay o f  m ortgage. H e m ight have been 
m ore clear i f  he had taken back a mort-
gage, but he did not do it. H e gave to 
his w ard all the security  that a mortgage 
w ould have a fforded  b y  stating that her 

„ estate had a lien upon the property.
T H E  V IC E  C H A N C E L L O R : One mo-

ment : Y ou  say he was given the power to 
invest in this p roperty— where is there 
anything as to that in the w ill? It is not 
in the third paragraph.

M R. D O H E R T Y : Yes, but this $1300 
could have been p rop erly  disposed of by 
him to produce an income. H e was not 
to be com m ended fo r  ju st using up the 
corpus o f  it.40
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T H E  V IC E  C H A N C E L L O R : I  know ; 
but there is  noth ing in here which directly  
authorizes the investm ent o f  the m oney in 
this fash ion . The statute fixes how  it 
should he invested. N ow, he appears to 
have done it this w ay b y  this declaration  10 
o f trust. I  have the d rift  o f  the case. Y ou  
m ay proceed .

M R. M U L V A N E Y : On that we make 
the additional point that the investm ent o f 
this m oney in land was an unauthorized 
investm ent. H e had no pow er to  make 
such investm ent under the statute. I t  be-
ing unlaw ful, that fact is a fu rther fact, 
supported by  the cases, that even though it 
were unlaw ful the w ard had the right to  
affirm it i f  to her benefit, and disallow  it 
i f  to her h a rm ; and i f  she did neither, the 
court w ould make the selection, o r  the 
election.

T H E  V IC E  C H A N C E L L O R : W hen 
did this incom petent d ie 1?

M R. S H E R ID A N : In  1904.
T H E  V IC E  C H A N C E L L O R : Then 

nothing has been done in this m atter up 
to the present tim e— fo r  twenty-one y e a r s ; 
how  do^s the doctrine o f  laches app ly?

M R. S H E R ID A N : W ell, the doctrine 
o f  laches has not been set up, i f  the Court 
please, and the executor, the devisee under 
his w ill, and his eldest son, the com m on- 
law heir, adm it that the prop erty  was held 
in trust. O f course they adm it it was held 
in trust under the term s o f  this trust 
agreem ent. But M r. R oon ey  is here fo r  49
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them now  to disclaim  any interest except 
as trustee.

M R. R O O N E Y : M ay I  just explain my 
position  in this m atter, i f  the Court please: 
The Gallaghers are not in a position—in 
fact, I  do not think anyone is in a posi-
tion— to show now  the amount o f  money 
received by  Dennis Gallagher under this 
trust agreem ent— or whether or not the 
$500 which he m entioned in his declara-
tion o f  trust was ever paid to him; we 
d o n ’t know th a t; nobody  seems to know it. 
M r. Gallagher has been dead a number 
o f  years, and no one that was fam iliar with 
his business knows what happened to that 
trust agreem ent.

T H E  V IC E  C H A N C E L L O R : It is ad-
m itted, though, that the property cost 
$1800 ?

M R. R O O N E Y : Y es, sir.
T H E  V IC E  C H A N C E L L O R : And that 

the incom petent on ly had $13001
M R. R O O N E Y : That is so.
T H E  V IC E  C H A N C E L L O R : So it 

m ust be assumed that his $500 went into 
it.

M R. S H E R ID A N : W e say that it went 
into it, but we contend that it was paid 
back.

M R. R O O N E Y : O f course we don’t 
know about that.

T H E  V IC E  C H A N C E L L O R : He may 
have to p rove how  much is due upon his 
claim.

M R. R O O N E Y : W e  are perfectlv  will-
ing to leave it to the Court, and I  will take
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M r. S h eridan ’s w ord  i f  he thinks that the 
amount that som e accounting m ight show 
w ould be equal to our $500 was paid, I  
w ould be p erfectly  w illing to w ithdraw  our 
counterclaim , as fa r  as that $500 goes.

M R. S H E R I D A N : I  have the receipts 
from  the real estate agents who collected 
the rents. A re  you  w illing to have them 
offered in evidence, and w aive all right, 
o f  course, to any accounting? The only 
effect o f  these bills w ould be to  show that 
Dennis G allagher received enough m oney 
in his lifetim e to repay  him the $500 and 
interest.

T H E  V IC E  C H A N C E L L O R : W hat 
about the support?

M R. S H E R I D A N : I  think we can show 
that in another way.

T H E  V IC E  C H A N C E L L O R  (T o  M r. 
R o o n e y ) : D o you  want to waive that?

M R. R O O N E Y : W e  are p erfectly  w ill-
ing to w aive that.

T H E  V IC E  C H A N C E L L O R : A n d  you, 
M r. Sheridan, w aive any claim  against the 
estate o f  D ennis Gallagher ?

M R. S H E R I D A N : Y es, s ir ; and I  think 
Judge D oherty  does, too.

M R. R O O N E Y : That is, against M ary  
Gallagher, defendant, and the executor, 
and also against Thom as Gallagher, the 
eldest son. O f course, under this trust 
agreem ent, Thom as Gallagher is really  a 
defendant who should now  com e into this 
court and say he was w illing to abide b y  
this. U nder the old rule o f  prim ogeniture 
he steps into his fa th e r ’s trusteeship.
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T H E  V IC E  C H A N C E L L O R : The 
trusteeship is on ly  valuable now  as to de-
term ining the pow er o f  appointm ent.

M R. R O O N E Y : W e are w illing to abide 
by any decree the C ourt m akes; and, in 
fact, your H onor, I  do not see, in the way 
the thing shapes up now, any further in-
terest the Gallaghers have in it, unless, 
possibly, by  some understanding, or it looks 
as though both sides are try in g  to knock 
out this trust agreem ent, and i f  they do, 
then G allagher is the ow ner o f  this estate 
o f  record. It looks to me as i f  that was 
the w ay it was drifting.

T H E  V IC E  C H A N C E L L O R : Go on 
with your testim ony.

M R. D O H E R T Y : I  d o n ’t know what 
testim ony we can o ffe r ; the admissions 
are so elaborate here. W e have served 
notice to produce the original documents 
— the deed from  D aly  to G allagher—

T H E  V IC E  C H A N C E L L O R : There 
are no infants in the case?

M R. S H E R ID A N : N o, sir. There is 
2Q on ly  one thing I  can see that we m ight take

testim ony on, and that is as to the knowl-
edge o f  John K . D aly  as to the declaration 
o f  trust. E veryth ing  else is admitted in 
the case.

T H E  V IC E  C H A N C E L L O R : W ell, I 
d o n ’t know ; I  do not propose  to instruct 
counsel as to what thev should do.

M R. D O H E R T Y : I  think you r admis-
sions and comment here supply us with a 

4Q prima facie case. It is adm itted that the
com plainants are the on ly children of 
M ary  E lizabeth Boylan,



51

John K . Daly— D irect

M R. S H E R ID A N : W e  adm it that. A n d  
yon  set up the m aking o f  the deed from  
D aly  to G a llagher!

M R. D O H E R T Y : Y e s ; and the simul-
taneous m aking o f  the declaration  o f tru st; 
the fa ilure o f  D aly  to appoint, and the 
death o f  Gallagher without m aking an ap-
pointm ent.

T H E  V IC E  C H A N C E L L O R : W ell, 
suppose you  get this transcript from  M r. 
Black. H e can w rite this up and send you  
gentlem en copies, and then you  can make 
a stipulation, and state y ou r  respective 
claim s based on the pleadings and the pa -
pers and declaration o f  trust and the will.

M R. S H E R I D A N : A s  M r. D a ly  is 
here, I  think I  should put him on the stand 
to testify  that he did not know  anything 
about the declaration  o f  trust.

T H E  V IC E  C H A N C E L L O R : A ll right.

JO H N  K . D A L Y , sworn.

Direct Examination by Mr. Sheridan:

Q. Mr. D aly, you  are one o f  the defendants in 
this ca se ! A . Y es, sir.

Q. A n d  you  reside w h ere ! A . N ow !
Q. Yes. A . 76 W ade Street, Jersey  City.
Q. A n d  you are a son o f  B ridget D aly, who 

died in 1894, leaving this w ill in qu estion ! A . 
Yes, sir.

Q* B ridget A gnes D aly  was a s ister ! A . A  
sister.

Q. Now, you were acquainted w ith M r. Dennis 
Gallagher at that tim e! 9. I  was.
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Q. H ow  did you know him ? 9. I  w as in his 
em ploy.

Q. In  1894? A . In  ’94.
Q. The hill in this cause, M r. Daly, sets up a 

declaration  o f  trust m ade by  Dennis J. Gallagher 
™  to you, on O ctober 26th, 1894, the same time that 

the deed from  you to him was m a d e ; do you  recall 
being in the attorneys, Collins & C orb in ’s office, 
at that tim e? A . Yes.

Q. A nd you executed this deed? A . A  deed 
fo r  the prop erty , yes.

Q. T o M r. G allagher? A . T o M r. Gallagher.
Q. A n d  it was acknow ledged there, was it? 

A . Y es.
Q, A t that time was anything said about, or 

did you  see any declaration  o f  trust, or any other 
paper made b y  Dennis G allagher to you?

M R. D O H E R T Y : W e  ob ject to any in-
com petent testim ony under the statute. 
This is an action in a representative ca-
pacity, and Mr. G allagher’ s executrix is a 
p a rty  to this suit, and this gentlem an is p 
p arty  to the suit a ls o ; and we do not 
w aive any right we have to ob ject to the 

80 testim ony as to transactions w ith the de-
ceased testate.

T H E  V IC E  C H A N C E L L O R : Is that a 
transaction— to say that he never saw or 
heard o f  a declaration o f  trust?

M R. D O H E R T Y : H e says lie was in the 
office o f  Collins & Corbin, and is now asked 
to say what transpired there.

(T he question was repeated at the direc-
tion o f  the court.)

M R. D O H E R T Y : W e submit that that40
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relates to a transaction b y  Dennis G al-
lagher.

M R. S H E R ID A N  : That is a denial o f  
any transaction ; that is p erfectly  proper.

T H E  V IC E  C H A N C E L L O R : Cannot he 
ask him i f  he ever saw a declaration  of- 
trust from  Dennis G allagher to him ?

M R. D O H E R T Y  : H e cannot, i f  the ques-
tion seeks to elicit in form ation  as to a 
transaction in which Dennis G allagher par-
ticipated.

T H E  V IC E  C H A N C E L L O R : W ell, he
can ask the question the C ourt suggested.

»
Q. Did you  ever see or hear o f  a declaration 

o f  trust m ade by  Dennis Gallagher to you  a ffect-
ing this p rop erty?

M R. D O H E R T Y  : Sam e objection .
T H E  V IC E  C H A N C E L L O R : O bjection  

overruled.

A . A t what tim e?
Q. A t the same tim e? A . N ot fo r  a year or 

two a fterw ards H e to ld  me about it.
Q. W h o told you  about it ? A . Mr. G allagher

M R. D O H E R T Y  : I  m ove to strike that 
out, under m y main objection .

T H E  V IC E  C H A N C E L L O R : That does 
not hurt you. I  w ill strike out the last 
question and answ er; that is a transaction 
with the deceased, or conversation  w ith the 
deceased.

Q. W as there anything said to you  by  anyone, 
prior to the m aking o f  the deed, respecting a trust 
or declaration o f  trust by  G allagher? A . N o.
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Q. D id  you ever have a declaration o f  tru st! 
A . N ever saw it.

T H E  V IC E  C H A N C E L L O R  (T o  Mr. 
S h e r id a n ): You do not represent Dennis 

-Q G a llagh er!
M R. S H E R ID A N : N o, sir.
M R. D O H E R T Y : M r. R oon ey  repre-

sents him.
T H E  V IC E  C H A N C E L L O R : (T o  Mr. 

R o o n e y ) : Y ou  did not ob ject to the ques-
tion, did  y o u ! Y ou  have no ob jection !

M R. R O O N E Y : N o, I  have no objection.

Q;. Then, about a year or two afterw ards, 
20 when you  first heard about this declaration o f 

trust, from  whom  did you  learn th at!

M R. D O H E R T Y : One m om en t; the 
Court struck out that testim ony.

T H E  V IC E  C H A N C E L L O R : I  w ill ad-
mit it fo r  the present, fo r  I  d o n ’t know 
whether the question has been raised as to 
whether anyone o f  Dennis G allagher’s E s-
tate can ob ject to it.

M R. D O H E R T Y : T hey have not been 
dism issed as parties.

T H E  V IC E  C H A N C E L L O R : The ques-
tion is whether you  can take advantage of 
it, o r  whether the only one that can take ad-
vantage o f  it is Dennis Gallagher.

M R. R O O N E Y : F or  the purpose o f  keep-
ing  the record  clear, I  w ill make an objec-
tion to any transaction dealing with the 
decedent.

T H E  V IC E  C H A N C E L L O R : Then I 
will sustain the objection .

40
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M R. S H E R ID A N : I  ju st w ant to  have 
the questions asked and have them objected  
to.

,Q. N ow, d id  Dennis G allagher tell you  what 
was in the declaration  o f  trust?

M R. R O O N E Y : O bjected to— I  make the 
same ob jection  to all this line o f  testim ony.

T H E  V IC E  C H A N C E L L O R : I  w ill sus-
tain the objection .

Q. A n d  what did you  tell Mr. Gallagher then?

M R. R O O N E Y : I  am ob jectin g  to  this 
whole line o f  testim ony, fo r  the purpose 
o f  having the record  proper.

T H E  V IC E  C H A N C E L L O R : I  w ill sus-
tain the objection .

Q. Mr. D aly, when did B ridget A gnes D aly die? 
A. In  1904.

Q. A n d  at the time she died with whom  was 
she liv ing? A . H er sister, M rs. B oylan , up until 
her (M rs. B o y la n ’s) death in 1899.

Q. A n d  a fter 1899 she lived  w ith w hom ? 
A . Me. ,

M R. S H E R ID A N  (T o  Mr. R o o n e y ) : Y ou  
have w ithdraw n you r claim  fo r  the $500?

M R. R O O N E Y : Oh, yes.
T H E  V IC E  C H A N C E L L O R : N ote that 

the Estate o f  the defendant G allagher w ith-
draw s its claim  fo r  $500; and the other par-
ties to this suit w aive any accounting by  
him, and consent that he m ay be dism issed.

M R. R O O N E Y : A n d  the same fo r  M ary 
Gallagher, who, I believe is also a party, in -
dividually, and fo r  Thom as Gallagher, the
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eldest son o f  Dennis Gallagher, who m ay he 
his representative as trustee.

M R. S H E R ID A N : Y e s ; we w aive any 
accounting as against them.

M R. R O O N E Y : A n d  you, too, M r. Do- 
herty— any claim  against any o f  the Gal-
laghers you  w aive ; and any claim  o f  the 
G allaghers is waived.

M R. S H E R ID A N : E xcept, o f  course, 
against Thom as Gallagher as succeeding 
trustee, to convey the prop erty  to whom-
soever the Court m ay decree.

M R. R O O N E Y : O f cou rse ; we are in 
court fo r  that purpose— to fo llow  the direc-
tion o f  the Court.

20
Q. Y ou  had a brother Jam es, d id n ’t you? 

A . Yes.
Q. A n d  he died when? A . 1888,1 believe.
Q. That was b efore  B ridget d ied? A . Yes 

— 1888.
Q. A^id the son, Thom as, died w hen? j A. 

A bou t twelve or sixteen years ago.
Q. A n d  he did not have any brothers or sisters, 

did he? A . N o, sir.
80 Q. A n d  the m other was M argaret D aly, who is 

now  you r w ife?  A . Yes.
Q. A n d  when Thom as died, he devised all his 

estate to his m other? A . T o his m other, yes.
Q. A n d  you  only have one child, that is a son, 

Jam es— is that right? A . Jam es, yes.

Cross-Examination by Mr. D oherty :

Q. On the occasion  when you  w ere in the office 
o f  Collins & Corbin, you  received the purchase 
price o f  the prop erty  ? A . Y es, sir.

40
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Q. $1,800? A . Y es.
Q. That was the fu ll purchase price ? A . The 

full purchase price.

T H E  V IC E  C H A N C E L L O R : A r e n ’t 
you  opening up this question o f  a transac-
tion  with the deceased?

M R. D O H E R T Y : I  have not asked him 
from  whom  he received it.

T H E  V IC E  C H A N C E L L O R : There was 
only one person who could pay  it, and that 
was Gallagher,

M R. D O H E R T Y : Perhaps, it is not a 
necessary line o f  exam ination because he 
adm itted in his answer that he g ot the 
$1,800. I  w ithdraw  that line o f  exam ina-
tion.

Q. Y ou  have never exercised the pow er o f  ap-
pointment that was given to you  by this trust deed, 
did you? A . No, sir.

Q. D id  you intend ever to do it?

M R. S H E R ID A N : I  ob ject. I  do not 
see how  it is m aterial whether he intends 
to, or n o t; that cannot bind him. Suppose 
he says, “ No, I  do n o t ,”  he m ay change 
his intention tom orrow .

M R. D O H E R T Y : A  court o f  equity m ay 
always inquire into the good  faith  o f  the 
donee o f  a pow er, and it certain ly  has the 
right to invalidate the pow er i f  there is 
any appearance o f  bad faith  in its exercise. 
I  want to go on and show  that this gentle-
man regards this donation  as being an un-
just one, and that he has no intention ever 
to exercise it, and upon that, predicate a
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request that the pow er be decreed to be 
exhausted or term inated.

T H E  V IC E  C H A N C E L L O R : I  w ill let 
you  ask the question, but I  do not see how 
the trustee has the right, at the present 
time, to say that he w ill never perform  the 
trust, especially  so when no trustee can 
now  be appointed in his stead to exercise 
that pow er. Y ou  m ay ask h im ; but the time 
to  exercise that p ow er is any time between 
now  and his death, either by  appointment, 
by  deed, or appointm ent, by  will.

Q. W ill you  answer that question, Mr. D aly—  
do you ever intend to exercise that pow er? A . I 

20 probab ly  will, but I  am under the opinion  that 
the deed o f  trust was d isinheriting Thom as Daly.

Q. M r. D aly, is it not you r personal under-
standing, that you, yourself, have a substantial 
interest in this property , and that your w ife  has a 
substantial interest in the p rop erty?  A . I  have 
a financial interest because I  bought it at a Martin 
A ct sale.

Q. Y ou  w ere also a brother o f  B ridget A gnes? 
A . Y es.

Q. A n d  you  claim  now  that you  are entitled 
to one-third o f  the prop erty  fo r  yourself, as her 
heir, d on 't  you ? A . The w ay I  think is that the 
prop erty  is all mine, through the M artin A ct sale.

Q. A n d  fo r  that reason you  are now  resolved 
never to exercise that pow er? A . I  d on 't  say 

• that.
Q. W ell, can you  in form  the Court as to 

whether you  have now  any disposition  to give to 
the children o f  M ary  E lizabeth B oylan, or any 
o f  those children, p rop erty  that you claim  as your40
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own p ro p e r ty ! A . I  offered  to make a settle-
ment w ith them, and they w ou ldn ’t have it.

Q. W ell, I  want you  to tell the Court—

T H E  V IC E  C H A N C E L L O R : D o n ’t 
you  see this point— if  this pow er is held 
valid  he m ay exercise it, but until it is 
held to be valid  I  do not im agine that he 
is go in g  to exercise it.

M R. D O H E R T Y : Still, where the 
pow er o f  sale is repudiated, or  where the 
situation o f  the party  is such that he can-
not exercise the p ow er o f  sale, such as the 
status o f  the donee, who claim s that he owns 
the prop erty  is—

T H E  V IC E  C H A N C E L L O R : W here do 20 
you  claim any authority fo r  th a t!

M R. D O H E R T Y : In a casual survey 
that I  made o f  the law o f  pow ers, I  found 
that the Court m ay decree the pow er to 
be term inated, m ay decree it to be exhaust-
ed, or m ay decree it to be im possib le o f  p er-
form ance. I  w ould be g lad to send you  
them.

T H E  V IC E  C H A N C E L L O R : Y ou  m ay 
go ahead and ask you r question. I  do not 30 
quite fo llow  it, however.

M R. S H E R I D A N : M y ob jection  is that 
the w itness has already answ ered it, and 
shows that he has not repudiated the 
pow er.

M R. D O H E R T Y : The whole line o f  this 
exam ination shows that this gentlem an re-
pudiates the pow er. That is all.

T H E  V IC E  C H A N C E L L O R : Y ou  m av 
go on. * 40
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Q. W hen did yon  first learn, Mr. D aly, that 
you  had this pow er vested  in you? A . W hat 
pow er ?

Q. The pow er to designate to what children 
o f  you r sister, M ary E lizabeth, the property 

10 should g o?  A . W hen Gallagher told  me about 
the deed o f  trust.

T H E  ¡VICE C H A N C E L L O R  (T o  Mr. 
D oh erty ) : W ell, now, y ou  have opened the 
door, h aven ’t you?

M R. D O H E R T Y  : No ; not opened the 
door by putting on a representative o f  my 
own. O f course, i f  the other side objects 
I  w ill be content to have the latter part of 
the answer struck out.

20 T H E  V IC E  C H A N C E L L O R : Y ou  are
asking him when he first learned that the 
exercise o f  this pow er Avas given  to him; 
that opens up the thing, because i f  he states 
when he learned it, I  think the other side 
w ould have the right to ask him what he 
told  him. M y im pression  now  as to the 
law  o f  the exclusion o f  testim ony, is that 
where death seals the lips o f  the other 
party , to open up any part o f  a transaction 

30 w ith the deceased is  to open up the whole
o f  the transaction.

M R. D O H E R T Y  : It  says, w here you put 
on the representative him self, testify ing in 
his own behalf, and he testifies to a trans-
action-------

T H E  V IC E  C H A N C E L L O R : Y ou  are 
not dealing with that; you  are examining 
this witness, who is a party, as to a trans-
action with the deceased. N ow  if  you open 
the door, fo r  that testim ony, I  think, under40
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the authorities, the other side have a right 
to go into it.

M R. D O H E R T Y : The trouble is by  this 
m an ’s answ er; I  asked him m erely  when 
he learned it.

(T he last answer w as repeated.)
M R. D O H E R T Y : I  m ove to strike out 

that answer as unresponsive, ¡as I  only 
asked the date when he first learned that 
he was the recip ient o f  that pow er.

A . The date ?
Q. Y es, what was the date when you  first 

heard it? A . It  was about a year a fter the 
declaration was made.

Q. Y ou  mean in 1895— around that tim e? A . 
W ell, around that time.

T H E  V IC E  C H A N C E L L O R : I w ill take 
into consideration  the question o f  striking 
out that answer, as not being responsive 
to the question.

Q. Y ou  w ere aware o f  the fa ct when B ridget 
A gnes D aly died— you  knew that she had died, 
d id n ’t you? A . I  knew that she died, yes.

Q. A nd since her death you  h aven ’t done any-
thing in the w ay o f  exercising  this pow er that 
was vested in y ou ? A- W e tried  to  settle it-------

Q. Just say yes or no— you  have done nothing 
at all to exercise the p ow er since her death? A . 
Oh, yes.

Q. W hat have you  done? A . W hy, you  have 
been in the business and Charlie E gan  has tried 
to settle it, and a half a dozen other law yers.

By the Vice Chancellor:

Q. But you  never m ade any deed or paper
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designating to whom  this p rop erty  should go? 
A . No.

B y Mr. D oherty :

Q. Now, I  w ould like to ask you  why you 
d id n ’t ?

M R. S H E R ID A N : I  ob ject to it. I do 
not see how that is m aterial w hy he did not. 
I  do not quite understand the theory o f it. 
Counsel fo r  com plainant has predicated his 
right to this exam ination upon the theory 
that this man has repudiated the power, and 
he says he has not exercised it.

T H E  V IC E  C H A N C E L L O R  : I  am going 
to let the evidence in, and you can point 
out later what is irregular.

A . B ecause I  thought the deed o f  trust was 
disinheriting a nephew o f  the deceased.

Q. D o you  still think so ? A . I  still think so, 
yes.

Q. Y ou  m entioned som ething about buying this 
p rop erty  in at a tax sale, y ou rse lf?  A . Yes, I 
bought it from  the City.

Q. H ow  long ago was that? A . 1917 or 1918.

30 Dy the Vice Chancellor :

Q. W hat— since the death o f  B ridget? A. I 
think it was in 1917 or 1918.

Q. Seven or eight years ago ? A . 1918, From  
1918 to 1923, I  paid  the taxes.

M R. S H E R ID A N  : It  has been redeemed. 
T H E  V IC E  C H A N C E L L O R : Y ou  say it 

has been redeemed.
M R. S H E R ID A N : Y es.
T H E  V IC E  C H A N C E L L O R : 

the end o f  it.
40 That is
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By Mr. D oherty :

Q. A fte r  yon  bought the prop erty , the p ro p -
erty was redeem ed, w as it? A . I  heard so.

Q. W ell, do y ou  still claim  you  are the owner 
o f the prop erty  by  virtue o f  that tax sale? A .
W ell, I  thought s o ; I  was under that im pression.

Q. A n d  you  still think y ou  are the ow ner y ou r-
self? A . W ell, under the M artin  A ct sale, I  
think I  am.

Q. D o n ’t you  know that the prop erty  was re-
deemed by M rs. Ryan, one o f  the children o f  M rs. 
Boylan? A . I  got a note to that effect, but that 
is all.

By the Vice Chancellor :
20

Q. W ell, d id n ’t you  get your m oney back from  
the C ity? A . No, sir.

Q. N ever took  it back? A . N o, sir.
Q. But you  got a notice that it was redeem ed?

A. I  got a letter that it was redeem ed.

T H E  V IC E  C H A N C E L L O R : W ell, there 
is nothing to this, is there, i f  the property  
has been redeem ed? I  do not want to have 
the record  con fused  by  th a t ; excepting that 
you  can examine him as to his m otives and 30 
all o f  that, i f  you  please.

M R. S H E R ID A N : I  think it w as re -
deem ed in 1924. That is adm itted, is it not, 
Judge D oherty?

M R. D O H E R T Y : N o, what we adm itted 
was that the prop erty  was not actually 
sold. That is what I  am in form ed by  one 
o f  the com plainants, although the certificate 
o f  sale w ould seem to indicate that there 
was an actual sale. 40
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M R. S H E R ID A N : A n d  yon  adm it it was 
redeem ed by  M rs. Ryan.

M R. D O H E R T Y : Y es, we admit that. 
T H E  V IC E  C H A N C E L L O R : W ell, go 

on.
10 ‘

Q. Now, when you  bought that prop erty  in at 
the tax  sale, it  w as fo r  the purpose o f  making 
you rse lf the ow ner o f  it, was it? A . Certainly.

Q. A n d  so fa r  as you  now  understand, you 
were successful in buying it and you  are today the 
ow ner o f  the prop erty  ? A . I  think so, yes.

Q. Y ou  think so? A . Y es, sir.
Q. D o you  know M r. Thom as B oylan? A . 1 

do.
20 Q. H e is one o f  the com plainants and he is one 

o f the children o f  M ary E lizabeth  B oylan? A . He 
is one o f  the children.

Q. D id  you  ever talk to M r. Thom as Boylan 
about this H enderson  Street p rop erty?  A . I 
talked to him about a settlement on the property, 
yes.

Q. A nd was the settlement that you  proposed 
to Mr. B oylan  one o f  any arrangem ent whereby 
the prop erty  could be turned over to you and

30 T homas B oylan  to the exclusion o f  the other chi! 
dren o f  M ary Elizabeth B oy lan ? A : N o, sir.

Q. The conversation  that happened between 
you  and Thom as occurred in B rooklyn , d idn ’t it, 
at his house, about a year from  last Ju ly? A. 
Som ewhere about that time.

Q. A n d  you  say at that time that you  did not 
propose that some course be taken in respect to 
this p rop erty  so that you  and Thom as would be-
come the owners o f  it?

M R. S H E R ID A N : I  ob ject to it. In the40
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first place it is not cross-exam ination ; I  
d id  not open  the d oor  fo r  any o f  this.

T H E  V IC E  C H A N C E L L O R : I  w ill sus-
tain it on the ground that it is not cross- 
exam ination.

M R. D O H E R T Y : I f  it is not cross-ex- 10 
anim ation, I  w ould be bound by  it, and I  
w ithdraw  the question.

M R. S H E R ID A N : I  have no further 
witnesses.

M R. D O H E R T Y : There is still to be the 
m ain stipulation o f  facts.

T H E  V IC E  C H A N C E L L O R : Y e s ; you  
can go over what is on the record , a fter it 
is w ritten  up, and you  can get copies o f  it, 
and i f  you  want to change it any, or add <¿0 
new m atter to it, counsel can agree and 
stipulate outside o f  court. Y ou  can submit 
your brie fs  on the law  and facts. I  do not 
want any long argum ent; it is purely  a 
technical case and I  want you r points in 
three or fou r  lines. Just put you r cases 
in to support them.

M R . S H E R ID A N  (T o  M r. D o h e r ty ) : I  
think you  and I  can agree as to exam ined 
copies o f  these bills. I  think we can do go 
that.

M R. D O H E R T Y  (T o  the C o u r t ) : W ou ld  
you  want a statem ent o f  the facts  w ritten 
up fo r  you  w ith the papers annexed!

T H E  V IC E  C H A N C E L L O R : It m ust be 
w ritten  up, and counsel want to stipulate 
w hether or not it contains all they want in 
it ; and when you  get your copies then you  
can m od ify  it, and put it in the form  o f  a 
fa ir  w ritten stipulation, carefu lly  draw n; 40
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and then yon  sign that, all o f  you, and send 
me in you r b r ie fs ; as I  say, ju st with a 
statem ent o f  your points, w ithout an argu-
ment.

M R. D O H E R T Y : W ill you  fix any time

T H E  V IC E  C H A N C E L L O R : Oh, well, 
you  can give it to me w ithin two weeks 
a fter M r. B lack makes u p  the statement.

C A S E  H E L D .

Stipulation o f Facts

IN  C H A N C E R Y  O F N E W  J E R S E Y

The fo llow in g  facts are stipulated b y  and be-
tween the parties hereto, v iz . :

1. B r id g et D aly  died seized o f  the premises 
described in the bill o f  com plaint on M ay 1st, 1894, 
leaving a last w ill and testament which was ad-
m itted to probate by  the Surrogate o f  Hudson 

40 County. A  cop y  o f  the w ill is hereto annexed,

10 that you  want us- to send it in Ì

20 F iled  January 29, 1926

J o h n  K . Da l y , et als,

Between

Ma b y  A g nes  R y a n , et als,

AND

C omplainants,

Defendants.

On B ill, Etc.
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marked “ A , ”  and are the prem ises re ferred  to 
in the second paragraph  o f  said will.

2. B y  deed, absolute on its face w ith fu ll cove -
nants and w arranty, dated O ctober 25th, 1894, 
and recorded  in the office o f  the R eg ister o f  Deeds 
o f the County o f  H udson, in B ook  607 o f  Deeds, 
on page 584, John K . D aly, in consideration  o f the 
sum o f $1,800 paid to him in the m anner set forth  
in paragraph 8, conveyed said prem ises to  Dennis 
Gallagher.

3. B y  w ritten  declaration  o f  trust, dated O cto-
ber 25th, 1894, and recorded  in the R e g is te r ’s 
office o f  the County o f  H udson, in B ook  607 o f  
Deeds, at page 586, said Dennis G allagher did  de-
clare that he held, and w ould continue to hold, the 
prem ises in trust, that the sum o f  $1,300, consti-
tuting part o f  the purchase price, was guardian-
ship funds invested by  w ay o f  first m ortgage, and 
that the balance o f  $500 was his own m oney in -
vested by w ay o f  second m ortgage. A  cop y  o f 
the declaration  o f  trust is annexed hereto, m arked 
“ B .”

4. Said deed was acknow ledged by  said John
K . D aly on N ovem ber 13, 1894, be fore  John J . 
M ulvaney, a M aster in Chancery o f  N ew  Jersey , 
and said declaration  o f  trust w as acknow ledged 
on the same day b y  said D ennis G allagher b e fore  
said John J. M ulvaney and by  M ary G. Gallagher 
on N ovem ber 15, 1894, b e fore  said John J. M ul-
vaney. Both said deed and said declaration  o f 
trust w ere w itnessed by  said John J. M ulvaney. 
Said deed and declaration w ere recorded simul-
taneously by  Collins and Corbin, and w ere re-
turned, a fter being recorded, to  said Collins and 
Corbin. Said John  J. M ulvaney, at, and prior, to 
the time o f  the execution o f  said deed and declara-
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tion  and subsequently thereto, was em ployed by 
said Collins and Corbin.

5. Said John J. M ulvaney has no recollection, 
at this time, o f  the execution o f  said deed and 
declaration  o f  trust or o f  the circum stances sur-

10 rounding the same.
6. A t  the time o f  the death o f  B ridget Daly, 

her daughter, B ridget A gnes D aly, m entioned in 
the th ird  paragraph o f  the w ill (m arked “ A ” ) 
was m entally incom petent and insane and con-
tinued so to  be to the time o f  her death.

7. A t  the time o f  the conveyance o f  said prem-
ises (as set forth  in paragraph  2 h ereof) Dennis 
G allagher had in his hands the sum o f  $1,300.00 
belonging to M iss B ridget A gnes Daly, the moneys

20 bequeathed to her in said third paragraph of 
said will.

8. The said prem ises w ere purchased by  said 
Dennis Gallagher o f  said John K . D aly  with the 
said sum o f  $1,300.00 in the fo r m e r ’s hands be-
longing to B ridget A gnes D aly, and the sum of 
$500.00 advanced by  him self.

9. N o m ortgages fo r  these sums w ere actually 
executed.

10. John  K . Daly, the donee o f  the power of 
30 appointm ent in the declaration o f  trust, disclaims

know ledge o f  the execution o f  the declaration of 
trust, and o f  the accom panying pow er fo r  a year 
or two afterw ards, when he was in form ed o f its 
existence by  Dennis Gallagher. H e did not at 
any time subsequent to the death o f  B ridget Agnes 
D aly, exercise the pow er o f  appointm ent, being 
influenced in his refusal .by  the belief that the 
declaration  o f  trust had the unjust effect o f  “  dis-
inheriting a nephew o f  the deceased ,”  that is to 

40 say, Thom as J. Daly, re ferred  to in paragraph 11. 
H is course in the m atter until the date o f  hearing
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was dom inated by  the same belief, in  addition  to 
which he was controlled  by  the b e lie f that he 
became the ow ner o f  the prem ises absolutely 
through purchase at a tax sale on M arch 18, 1920. 
In such belie f he persevered notw ithstanding the 
redem ption o f  the p rop erty  from  the sale.

11. B ridget A gnes D aly  died on Ju ly  31, 1904, 
intestate and unm arried and w ithout issue. She 
left her surviving as her only heirs at law  and 
next o f  kin, the fo llow in g :

John K . D aly, her brother, one o f  the defen -
dants,

Thom as J. Daly, a nephew, a son o f  Jam es Daly, 
a deceased brother,

M ary A . Ryan, a niece,
Irene V . R och ford , a niece,
Thom as M. B oylan, a nephew,
M atthew J. B oylan, a nephew, the com plainants, 

children o f E lizabeth B oylan , a deceased sister.
12. Dennis Gallagher died O ctober 14, 1918, 

leaving a last w ill and testam ent duly proven  be-
fore the Surrogate o f  the County o f  H udson, a 
copy o f  which is hereto annexed, m arked * ‘ C .11

13. Thom as G allagher is the eldest son and 
heir at com m on law  o f  said Dennis Gallagher, and 
he is one o f  the defendants nam ed in the counter-
claim o f  the defendant, John  K . D aly.

14. Thom as J. D aly, nephew and one o f  the 
heirs at law  and next o f  kin o f  B ridget A gnes 
Daly, died on O ctober 22, 1912, leaving  a last w ill 
and testam ent, duly proven  before  the Surrogate 
o f the C ounty o f H udson, a copy  of. which is here-
to annexed, m arked “ D .”  H e was unm arried at 
the time o f  his death,

15. M argaret D aly, the devisee nam ed in the 
will o f  said Thom as J. D aly, is now  the w ife  o f
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defendant, John K . Daly, and is one o f  the de-
fendants in the la tte r ’s counterclaim .

16. Com plainant, M ary  A gnes Ryan, is mar-
ried  and her husband is P eter Ryan, who is one 
o f  the defendants nam ed in the counterclaim  of

10 defendant, John K . Daly.
17. Com plainant, Irene V. R och ford , is mar-

ried, and her husband is M ichael R och ford , who 
is one o f  the defendants nam ed in the counter-
claim  o f  defendant, John K . D aly.

18. Thom as M. B oylan  is m arried  and his 
w ife  is A lice  B oylan , who is one o f  the defendants 
named in the counterclaim  o f defendant, John K. 
Daly.

19. M atthew J. B oylan  is m arried and his wife 
20 is Catherine B oylan, who is one o f  the defendants

nam ed in the counterclaim  o f  defendant, John Tv. 
Daly.

20. On M arch 18,1920, said prem ises were sold 
by  Jam es R adigan, C ity C ollector o f  the City of 
Jersey  City, fo r  unpaid taxes and w ater rents, 
to John  K . D aly, in fee fo r  $390.42 and thereafter 
and on June 9, 1924, com plainants redeem ed said 
prem ises from  such sale.
Dated January 22,1926.

30 R IC H A R D  D O H E R T Y ,
Solicitor o f Complainants and Defen-
dants, P eter Ryan, Michael Rochford, 
Alice Boylan, and Catherine Boylan.

W IL L IA M  F . B U R K E ,
Solicitor o f Defendant, John K . Daly.

G. F R A N K  S H A N L E Y ,
Solicitor o f Defendant, M argaret Daly.

C H A R L E S  A . R O O N E Y , 
Solicitor o f Defendants, Mary G. Gal-
lagher, and Thomas Gallagher.

40



In the Name o f  God, Am en, I, B ridget D aly, 
widow o f  Thom as D aly, o f  Jersey  City, in the 
County o f  H udson and State o f  N ew  Jersey , do 
make, publish and declare m y last w ill and testa-
ment in m anner follow ing , that is to s a y :

F irs t : I  direct all m y ju st debts and funeral 
expenses to be paid  as soon as practicable a fter 
my d ecease ; and it is m y w ill that such debts and 
expenses be paid  out o f  the fund o f F ive  H undred 
D ollars now  due me from  the B uild ing and L oan  
A ssociation  in E lizabethport, o f  which I  am a 
member.

Second : I  do give and devise the house and lot 
on the north side o f  Sixteenth Street, west o f  
H enderson Street in Jersey  City, New Jersey , to 
my son, John K . D aly, to have and to hold to 
him, his heirs and assigns forever, but it is m y 
desire that he refra in  from  selling or otherw ise 
disposing o f  the same, fo r  at least ten years a fter 
my decease.

T h ird : The m oney to which I  have to m y credit 
in the Chambers Street Savings Bank, N ew  Y ork  
City, am ounting to about fourteen  hundred dol-
lars, I  give and bequeath to m y invalid  daughter, 
Bridget A gnes D aly, and I  hereby appoint as 
guardian fo r  the said B ridget A gnes D aly, m y 
friend, Dennis Gallagher.

F ou rth : I  do give and devise the tw o lots o f  
land owned by me on Second Street, E lizabeth-
port, N ew Jersey , near the S inger Sew ing M a-
chine W orks, to m y daughter, E lizabeth B ovlan  
(w idow  o f  the late M ichael B oy lan ) fo r  and during 
the term  o f  her natural life , and after her death, 
I do give and devise the same to her children,
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share and share alike to have and to hold the 
same to them, their heirs and assigns forever.

F i f t h : I  do give and devise the house and lot 
owned by me, situated on B ond Street, in Eliza- 
bethport, to m y grandson, Thom as D alv, son of 

10 m y deceased son, Jam es D a ly ; to have and to 
hold the same to him, his heirs and assigns for-
ever.

S ix th : A ll the rest, residue and rem ainder of 
m y estate real and personal w hatsoever and 
w heresoever o f  or  to which I  shall die seized, pos-
sessed or in any w ay entitled I  do give, devise 
and bequeath to St, L u cy ’s R om an Catholic 
Church, Jersey  City.

Seventh • I  hereby nom inate, constitute and ap- 
20 point m y friends, Patrick  Quinlan and Dennis Gal-

lagher, o f  Jersey  City, N ew  Jersey , and the sur-
v iv or  o f  them, executors and executor o f  this, 
m y last w ill and testament.

In  witness w hereof, I  have hereunto set my 
hand and seal at Jersey  City, this twenty-first day 
o f  A pril, A . D., One thousand eight hundred and 
ninety-four.

B R ID G E T  D A L Y  (L .S .)

The forego in g  instrum ent was on this A pril 21, 
1894, at Jersey  City, N. J ., b y  B ridget Daly, the 
testatrix therein named, signed, sealed, published 
and declared as and fo r  her last w ill and testa-
m ent in the presence o f  us, two witnesses, both 
present at the same time, and we do now at her 
request and in her presence, and in the presence 
o f  each other, subscribe our names hereto as such 
witnesses.
Charles P. Gillin, 615 G rove Street, Jersey  City. 

John J. M ulvaney, 375 M ontgom ery St., J. C.40
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D E C L A R A T IO N  O F T R U S T  
B Y  D E N N IS  G A L L A G H E R

Recites deed dated O ctober 25, 1894, m ade by  
John K . D aly  to Dennis Gallagher, and in con-
sideration o f  $1.00 and other valuable considera-
tions, etc., declares that the party  o f  the first 
part now  holds and w ill continue to hold the lands, 
etc., in said deed described in trust only as fo l -
lows :

(1) T o  secure the paym ent o f  the sum o f  one 
thousand three hundred dollars invested b y  w ay 
o f m ortgage on said prop erty  m oneys belonging to 
Bridget A gnes D aly  which I  hold  under the term s 
of the will o f  her m other, B ridget D aly, deceased, 
with interest on said sum from  this date at six 
per cent, per annum, payable semi-annually, the 
principal to be paid im m ediately upon the death 
o f the said B ridget A gnes Daly.

(2) T o  secure the paym ent o f  the sum o f  F iv e  
H undred D ollars to m yself which sum is invested 
by me by  w ay o f  second m ortgage on said prop erty  
with interest on said sum from  this date at six 
per cent, per annum, payable sem i-annually, the 
principal to be paid  im m ediately upon the death 
o f the said B ridget A gnes D aly.

(3 ) T o  app ly  the rents, issues and profits o f  
said prop erty  (including the interest on said in-
vestment o f  One Thousand three hundred dollars) 
after deducting thereout the interest on said in -
vestment o f  F ive  H undred D ollars, and paying  the 
taxes, assessments, w ater rents, insurance, re -
pairs, and all other necessary and p rop er things 
to the support and m aintenance o f  the said B r id -
get A gnes D aly during her natural life .

(4) T o  sell and convey the said p rop erty  in 
my discretion  and out o f  the proceeds retain the 
investment o f  One Thousand Three H undred D ol-
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lars under the trusts o f  the w ill o f  said Bridget 
D aly, deceased, to retain fo r  m y own use m y in-
vestm ent o f  F ive  H undred D ollars and interest 
even though not then due, and to hold the residue 
o'f' sa id  proceeds upon the trusts hereby declared 

1*0 as to the equity o f  redem ption  in said property.
(5 ) U pon the death o f  the said B ridget Agnes 

D aly  to convey said prop erty  subject to said two 
investm ents or ( i f  the same shall have been sold) 
to p ay  the net proceeds thereof over and above 
said tw o investm ents or assign the securities by 
which the same shall then be represented to such 
ch ild  or children o f  M ary E lizabeth B oylan, sister 
o f  the sa id  John K . Daly, as he shall by  instrument 
under his hand d irect or i f  he make no such declar- 

20’ ation and shall die leaving a last w ill and testa-
ment, then to such child o r  children o f  the said 
M ary  E lizabeth B oylan , as he shall in said last 
w ill and testam ent have directed, and in case he 
shall die w ithout such direction  or w ithout leaving 
a last w ill and testament, then to such child or 
children o f  the said M ary  E lizabeth  B oylan as I. 
the said Dennis Gallagher shall direct, and in case 
I  shall die w ithout leaving such direction  then to 
all the children o f the said M ary E lizabeth Boylan. 

80 then surviving.
(M ary  G. Gallagher declares she w ill not claim 

any right o f  dow er in said prem ises.)

“ C

IN  T H E  N A M E  O F G O D ! A M E N

I, Dennis Gallagher, being o f  sound and dis-
posing  mind, m em ory and’understanding, do make, 

4Q publish and declare this to be m y last will and 
testam ent in m anner fo llow in g :
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F IR S T : I  direct the paym ent o f  all m y just 
debts and funeral expenses as soon as the same 
can conveniently be done a fter m y decease.

S E C O N D : I  give, devise and bequeath all m y 
estate, real and personal and m ixed o f  w hatso-
ever kind and w heresoever situate, o f  which I  m ay 
die seized or possessed, or to which I  m ay be en-
titled at the time o f  death, unto m y beloved w ife, 
Mary G. Gallagher, absolutely.

T H IR D : I  nom inate and appoint m y said w ife, 
M ary G. Gallagher, executrix  o f  this, m y last w ill 
and testament, and I  order and direct that she 
be not required to g ive bonds anywhere fo r  the 
due and fa ith fu l perform ance o f  her duties.

IN  W IT N E S S  W H E R E O F , I  hereunto set m y 
hand and seal, this sixth day o f  N ovem ber, in the 
year, N ineteen hundred and thirteen.

D E N N IS  G A L L A G H E R  (S eal)
W itn esses:

Charles M. E gan
Elizabeth M cNam ara.
M ary G. Gallagher qualified as executrix, and 

letters testam entary w ere issued to her on October 
25th, 1918.

“ D ”

W IL L

I, Thom as J. Daly, being o f  sound and d ispos-
ing mind, m em ory and understanding, do make, 
publish and declare this to  be m y last w ill and tes-
tament in m anner fo llow in g :

F I R S T : I  direct the paym ent o f  m y just debts 
and funeral expenses as soon as the same can con-
veniently be done a fter m y decease.
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S E C O N D : I  give, devise and bequeath all the 
rest, residue and rem ainder o f  m y estate o f  what 
kindsoever, unto m y beloved  m other, Margaret 
D aly, to have and to hold the same unto her, her 
heirs, executors, adm inistrators and assigns for- 

10 ever.
L A S T L Y : I  nom inate and appoint m y mother, 

M argaret D aly, executrix  o f  this, m y last will and 
testament.

IN  W IT N E S S  W H E R E O F , I  hereunto set my 
hand and seal this 15th day  o f  October, in the year 
nineteen hundred and twelve.

T H O M A S  J. D A L Y  (Seal)
M argaret D aly  qualified as executrix.

20
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Final Decree 

F iled  A ugust 23, 1926 

IN  C H A N C E R Y  O F N E W  J E R S E Y

Between

Ma r y  A g n es  R y a n , I r e n  ft V. 
Roch ford , T h o ma s  M. B o yl - 
a n , Ma t t h e w  J. B o y l a n ,

Complainants,

10

AND

► On B ill, E tc.
Jo h n  K . Da l y , Ma r y  G. Ga l - 20

l a g h e r , Individually  and as 
E xecutrix  o f  D e n n i s  Ga l -
l a g h e r , deceased, T h o m a s  
Ga l l a g h e r , M arg ar e t  Da i.y ,
Peter  R y a n , M ic h a e l  R o c h - 
f o r d  and Ca t h e r in e  B o y l a n ,

Defendants.

This m atter com ing on to be heard on the jo in t 30 
bill o f  com plaint o f  the above-nam ed com plain-
ants pray in g  fo r  the appointm ent o f  a trustee 
further to execute the trusts created by  the D e-
claration o f  Trust in the b ill o f  com plaint m en-
tioned, and fo r  a construction  o f  such declaration 
in respect o f  whether the original pow er o f  ap-
pointm ent given by  said D eclaration  o f  Trust to 
the defendant, John K . D aly, has expired or still 
su rv ives; and as well upon the answer and coun-
terclaim  o f  the defendant, John K . Daly, pray in g  40
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that said D eclaration  o f  Trust be decreed to be 
null and void , that Thom as Gallagher, eldest son 
and com m on-law  heir o f  Dennis Gallagher, be 
decreed to be seized o f  the fee  o f  the premises 
described in said bill, in trust fo r  the complain- 

10 ants, the defendant, John K . Daly, and the defen-
dant, M argaret Daly, that the respective interests 
o f  com plainants and the defendants, John K . Daly 
and M argaret D aly, be determ ined, and that said 
Thom as G allagher be decreed to convey the prem-
ises to com plainants and to the defendants, John
K . D aly and M argaret D aly, a ccord in g  to their 
respective interests as so determ ined; and proof 
having been taken in support o f  the allegations of 
said bill o f  com plaint and counterclaim  in the 

20 presence o f  R ichard D oherty, solicitor o f  the com-
plainants and o f  the defendants, P eter Ryan, 
M ichael R och ford , Catherine B ovlan  and Alice 
B ovlan , o f  W illiam  F . Burke, solicitor o f  the de-
fendant, John  K . D aly, o f  G. Frank  Shanley, 
solicitor o f  the defendant, M argaret D aly, and of 
Charles A . R ooney , so licitor o f  the defendants, 
M ary G. G allagher and Thom as G allagher; and 
said p ro o f  and the argum ents thereon having been 
duly heard and considered, it is on this twenty- 

30 third day o f  A ugust, 1926,
O R D E R E D , A D JU D G E D  and D E C R E E D  that 

the defendant, Thom as Gallagher, as the eldest 
son and com m on-law  heir o f  Dennis Gallagher, 
deceased, stands seized o f  the fee o f  the premises 
described in the bill o f  com plaint, to w it :

“ A ll that certain lot, tract or parcel of 
land and prem ises situate, ly ing  and being 
in the C ity o f  Jersey  City, in the County 
o f  H udson and State o f  N ew Jersey , begin-
ning at a point on the northw esterly corner40
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o f  H enderson  Street (fo rm erly  P rosp ect 
S treet), and Sixteenth Street (fo rm erly  
N orth  E ighth  S treet), thence running 
northerly  along the w esterly  line o f  H en-
derson  Street 25 fe e t ; thence w esterly  and 
parallel with said Sixteenth Street 100 fe e t ; 
thence southerly and parallel w ith H ender-
son Street 25 feet to ¡Sixteenth S treet; 
thence easterly along the northerly  line o f  
Sixteenth Street to the poin t o f  beginning, 
being the same prem ises which w ere con -
veyed  to B ridget D aly  by E dw ard  0 . Coles 
and w ife  by  D eed dated Ju ly  13th, 1874, 
recorded  in the office o f  the R egister o f  
H udson County in B ook  275 o f  Deeds, page 
468.”

in trust fo r  the com plainants, M ary A gnes Ryan, 
Irene V . R och ford , Thom as M. B oylan  and M at-
thew J. B oylan, the children and heirs at law  o f  
M ary Elizabeth B oylan, deceased.

It is fu rther A D JU D G E D  and D E C R E E D  that 
the pow er o f  appointm ent given by  said D eclara-
tion o f  Trust to the defendant, John K . D aly, has 
expired, and that the said John K . D aly  and the 
defendant, M argaret D aly, have no estate, right, 
title or interest in the prem ises above described.

It is further O R D E R E D , A D JU D G E D  and D E -
C R E E D  that within 30 days a fter the service upon 
him o f  a certified cop y  o f  this decree, the defen -
dant, Thom as Gallagher, as the eldest son and 
common-law heir o f  the original trustee, Dennis 
Gallagher, deceased, by his deed convey the above 
described prem ises in fee  simple to the com plain-
ants, M ary A gnes Ryan, Irene V . R och ford , 
Thomas M. B oylan , and M atthew J. Boylan.
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It is further O R D E R E D  that the complainants 
have their costs to be taxed against the defendant, 
John K . D aly  and M argaret Daly.

It is further O R D E R E D  that Charles A. 
R ooney , so licitor o f  the defendants, M ary G. Gal- 

10 lagher and Thom as Gallagher, be allow ed a coun-
sel fee o f  $500, which shall be pa id  b y  the com-
plainants out o f  the corpus o f  the estate and be 
a lien on the prem ises above described until paid.

It is further O R D E R E D  that a counsel fee of 
Tw enty-five hundred ($2,500) dollars be allowed 
to R ichard  D oherty, solicitor o f  the complainants, 
which shall likewise be paid  out o f  the corpus of 
the estate and be a lien upon the said premises 
until paid.

20  R espectfu lly  advised.
E . R . W A L K E R ,

C.
JO H N  G R IF F IN ,

V-. C.

80
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Petition o f Appeal

F iled  N ovem ber 29, 1926

N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D  
A P P E A L S

Between \

Mary  A g n e s  R y a n , et als, I
Complainants-Appellees, I

a n d  f On A pp ea l
V from  the

Jo h n  K . Da l y , /  C ourt o f
Defendant-Appellant, l Chancery. 

Mary  0 . Ga l l a g h e r , and others, I  
Defendants-Appel.lees, 1 

Mar g ar e t  Da l y , and others, I
Third Parties-Appellees. /

____________________________________J

TO T H E  H O N O R A B L E  the C O U R T O F E R -
R O R S  A N D  A P P E A L S , in the L ast R esort 
in A ll C au ses:

The petition o f  John K . D aly, the appellant in 
the above-stated cause, respectfu lly  shows, that 
your petitioner finds him self aggrieved by  a final 
decree made in the Court o f  Chancery b y  his 
H onor, Edw in R obert W alker, Chancellor o f  the 
State o f  New Jersey , bearing date A ugust 23rd, 
1926, in a certain cause in said Court o f  Chancery 
wherein the said M ary A gnes Ryan, Irene V . 
R ochford, Thom as M. B oylan and M atthew J. 
Boylan were com plainants and said John K . Daly, 
M ary G. Gallagher a^ E xecutrix  o f  Dennis Gal-
lagher, deceased, were defendants and said M ary
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G. Gallagher, individually, Thom as Gallagher, 
M argaret D aly, P eter R yan, M ichael Rochford 
and Catherine B oylan , w ere third parties brought 
in by the counterclaim  o f  defendant, John  K . Daly, 
in this respect to w it : that the said decree ad- 

10 judges and decrees that the defendant, Thomas 
Gallagher, as the eldest son and com m on-law heir 
o f  Dennis Gallagher, deceased, stands seized of 
the fee o f  the prem ises described in the bill of 
com plaint, to w it:

“ A ll that certain lot, tract or parcel of 
land and prem ises situate, ly ing  and being 
in the C ity  o f  Jersey  City, in the County of 
H udson and State o f  New Jersey , begin- 

2q  n ing at a point on the northw esterly corner
o f  H enderson Street (fo rm erly  Prospect 
S treet), and Sixteenth Street (form erly 
N orth E ighth  S treet), thence running 
northerly  along the w esterly  line o f  Hen-
derson Street 25 fee t ; thence w esterly and 
parallel with said Sixteenth Street 100 feet; 
thence southerly and parallel with Hender-
son Street 25 feet to Sixteenth Street; 
thence easterly along the northerly  line of 
Sixteenth Street to the point o f  beginning, 
being the same prem ises which were con-
veyed to B ridget D aly  b y  E dw ard  0 . Coles 
and w ife  by  D eed dated Ju ly  13th, 1874, 
recorded in the office o f  the R egister of 
H udson  County in B ook  275 o f  Deeds, page 
468.”

in trust fo r  the com plainants, M ary A gnes Ryan, 
Irene V . R och ford , Thom as M. B oylan  and Mat-
thew J. Boylan, the children and heirs at law of 
M ary  E lizabeth B oylan, deceased; that the said
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decree further ad judges ;and decrees that the 
pow er o f  appointm ent given b y  said D eclaration  
o f Trust to the defendant John K . D aly, has ex-
pired, and that the said John K . D aly  and the 
defendant, M argaret D aly, have no estate, right, 
title or interest in the prem ises above described ; 10 
that the said decree further orders, adjudges and 
decrees that w ithin th irty  days a fter the service 
upon him o f  a certified cop y  o f  this decree, the 
defendant, Thom as G allagher, as the eldest son 
and com m on-law  heir o f  the original trustee, D en-
nis Gallagher, deceased, b y  his deed convey the 
above-described prem ises in fee sim ple to the com -
plainants, M ary A gnes Ryan, Irene V . R och ford . 
Thom as M. B oylan  and M atthew  J. B oy la n ; that 
the said decree further orders that the com plain- 20 
ants have their costs to be taxed against the de-
fendant, John  K . D aly  and M argaret D a ly ; that 
the said decree further orders that Charles A . 
R ooney, solicitor o f  the defendants, M ary  G. Gal-
lagher and Thom as Gallagher, be allow ed a coun-
sel fee  o f  $500, which shall be pa id  b y  the com -
plainants out o f  the corpus o f  the estate and be 
a lien on the prem ises above-described until p a id ; 
that the said decree further orders that a counsel 
fee o f  Tw enty-five H undred ($2,500) D ollars be 30 
allowed to  R ichard  D oherty, solicitor o f  the com -
plainants, which shall likewise be pa id  out o f  the 
corpus o f  the estate and be a lien upon the said 
prem ises until paid.

A n d  you r petitioner appeals from  the said 
decree aforesaid , upon the ground that the same 
is erroneous fo r  th a t :

1. The p r o o f  established that the com plainants 
were not entitled to the, re lie f prayed  fo r  and de-

40
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cree should have been fo r  the appellant and Mar-
garet D aly, third party.

2. The p roo fs  established that the declaration 
o f  trust re ferred  to in the bill o f  com plaint and 
the answer and counterclaim  o f  defendant, appel-

10 lant, was null and void .
3. The p roo fs  established that Thomas Gal-

lagher, th ird party  appellee, held title to said 
lands in trust fo r  com plainants, appellant, and 
M argaret D aly, third party, as tenants in common.

4. The pow er o f  appointm ent given to defen-
dant, John K . Daly, b y  said D eclaration  of Trust 
had not expired.

5. The p ro o f established that Thomas Gal-
lagher should have been decreed to convey said

20 lands to com plainants, defendant, John K . Daly, 
and M argaret Daly, th ird party , in the shares or 
p rop ortion s o f  one-tw elfth each to  complainants 
and one-third each to John K . D aly  and Margaret 
D aly.

Y ou r petitioner, therefore, prays that the said 
decree o f  the said Chancellor m ay be reversed, 
set aside and fo r  nothing holden, and that your 
petitioner, m ay have such re lie f in the premises 
as to this honorable Court shall seem meet.

SO W M . F . B U R K E ,
Solicitor o f Appellant.

JO H N  J. M U L V A N E Y ,
Of Counsel.

40
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F iled  N ovem ber 29, 1926

N E W  J E R S E Y  C O U R T  O F E R R O R S  
A N D  A P P E A L S

Between

Ma r y  A g n es  Ry a n , et als,
Complainants-Appellees,

AND

J o h n  K . Da l y ,
D efendant-Appellee, 

Mary  0 . Ga l l a g h e r , and others, 
Defendants-Appellees, 

Mar g ar e t  Da l y ,
Third Party-Appellant, 

A nd  Ot h e r s ,
Third Parties-Appellees.

On A pp ea l 
from  the 
Couirt o f  
Chancery.

10

20

TO T H E  H O N O R A B L E  the C O U R T  O F  E R -
R O R S  A N D  A P P E A L S , in the L ast R esort 
in A ll C au ses:

The petition  o f  M argaret D aly, the appellant in 
the above-stated cause, respectfu lly  shows, that 30 
your petitioner finds herself aggrieved  b y  a final 
decree made in the C ourt o f  Chancery b y  his 
H onor, E dw in R obert W alker, Chancellor o f  the 
State o f  New Jersey , bearing date A ugust 23rd,
1926, in a certain cause in said C ourt o f  Chancery 
wherein the said M ary  A gnes R yan, Irene R och- 
ford , Thom as M. B oylan  and M atthew  J. B oylan  
were com plainants and said John K . D aly, M ary

40
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G. G allagher as E xecu trix  o f  Dennis Gallagher, 
deceased, were defendants and said M ary G. Gal-
lagher, individually, Thom as Gallagher, Margaret 
D aly, P eter Ryan, M ichael R och ford  and Cather-
ine B oylan , w ere third parties brought in by the 

10 counterclaim  o f  defendant, John  K . Daly, in this 
respect, to w it : that the said decree adjudges and 
decrees that the defendant, T hom as Gallagher, as 
the eldest son and com m on-law  heir o f  Dennis 
Gallagher, deceased, stands seized o f  the fee of 
the prem ises described in the bill o f  complaint, 
to w it :

“ A ll that certain lot, tract or parcel of 
land and prem ises situate, ly ing  and being 

2q  in the C ity o f  Jersey  City, in the County of
H udson and State o f  N ew  Jersey, begin-
ning at a point on the northw esterly corner 
o f  H enderson  Street (fo rm erly  Prospect 
S tree t), and S ixteenth S treet (form erly 
N orth  E ighth  S treet), thence running 
northerly  along the w esterly  line o f  Hen-
derson Street 25 fe e t ; thence w esterly and 
parallel with said Sixteenth Street 100 fe e t ; 
thence southerly and parallel with Hender-
son Street 25 feet to Sixteenth Street; 
thence easterly along the northerly line of 
Sixteenth Street to the point o f  beginning, 
being the same prem ises which were con-
veyed  to B ridget D aly  by  E dw ard  0 . Coles 
and w ife  by  D eed dated Ju ly  13th, 1874, re 
corded  in the office o f  the R egister o f  Hud-
son County, in B ook  275 o f  Deeds, page 
468.”

in trust fo r  the com plainants, M ary A gnes Ryan, 
40 Irene V . R och ford , Thom as M. B oylan  and Mat-
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thew J. B oylan , the children and heirs at law  o f  
M ary E lizabeth  B oylan , deceased; that the said 
decree further adjudges ¡and decrees that the 
power o f  appointm ent given by  said D eclaration  
o f Trust to the defendant, John K . Daly, has ex-
pired, and that the said John K . D aly  and the j q  
defendant, M argaret D aly, have no estate, right, 
title or interest in the prem ises above described ; 
that the said decree further orders, adjudges and 
decrees that w ithin th irty  days a fter the service 
upon him o f  a certified cop y  o f  this decree, the 
defendant, Thom as G allagher, as the eldest son 
and com m on-law  heir o f  the original trustee, D en-
nis Gallagher, deceased, b y  his deed convey the 
above-described prem ises in fee sim ple to the 
com plainants, M ary  A gnes R yan, Irene V . R och - £0 
ford , Thom as M. B oylan  and M atthew J. B o y la n ; 
that the said decree further orders that the com -
plainants have their costs to be taxed against 
the defendant, John  K . D aly, and M argaret D a ly ; 
that the said decree further orders that Charles 
A. R ooney, solicitor o f  the defendants, M ary  G. 
Gallagher and Thom as Gallagher, be allow ed a 
counsel fee  o f  $500, which shall be pa id  by  the com -
plainants out o f  the corpus o f  the estate and be 
a lien on the prem ises above described until p a id ; gQ 
that the said decree further orders that a counsel 
fee o f  Tw enty-five H undred ($2,500.00) D ollars 
be allow ed to R ichard  D oherty, solicitor o f  the 
com plainants, which shall likewise be paul out o f  
the corpus o f  the estate and be a lien upon the 
said prem ises until paid.

A nd you r petitioner appeals from  the said de-
cree a foresaid , upon the ground that the same is 
erroneous fo r  th a t :

40
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1. The p ro o f  established that the complainants 
w ere not entitled to the re lie f prayed  fo r  and de-
cree should have been fo r  the appellant and John
K . Daly, defendant.

2. The p roo fs  established that the declaration 
10 o f  trust re ferred  to in the bill o f  complaint and

the answer and counterclaim  o f  defendant, appel-
lent, w as null and vo id  ;

3. The p roo fs  established that Thomas Gal-
lagher, third party  appellee, held title to said 
lands in trust fo r  com plainants, appellant, and 
John K . D aly, as tenants in com m on.

4. The pow er o f appointm ent given defendant. 
John K . D aly, by  said D eclaration  o f  Trust had 
not expired.

20 5. The p r o o f  established that Thom as Gal-
lagher should have been decreed to convey said 
lands to com plainants, defendant, John K . Daly, 
and M argaret D aly, th ird  party , in the shares or 
p roportion s o f  one-tw elfth  each to complainants 
and one-third each to John  K . D aly  and Margaret 
D aly.

Y ou r petitioner, therefore, prays that the said 
decree o f  the said Chancellor m ay be reversed, 
set aside and fo r  nothing holden, and that your 

30 petitioner m ay have such re lie f in the premises 
as to this H onorable Court shall seem meet.

G. F R A N K  S H A N L E Y ,
Solicitor o f Appellant.

JO H N  J. M U L Y A N E Y ,
Of Counsel.

40



89

Answer to Petition o f Appeal o f 
John K. Daly

F iled  Decem ber 1, 1926

N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D

Mary  G. Ga l l a g h e r , and others, 
D efendants-Appellees, 

Mar g ar e t  Da l y , and others,
Third Parties-Appellees.

The com plainants in the above entitled suit, 
fo r  answer to  the petition  o f  appeal o f  John  K . 
Daly, the above nam ed defendant, say :

1. T hey deny that the said final decree in the 
petition o f  appeal m entioned is erroneous upon 
the several grounds set forth  in said petition  or 
otherwise.

A P P E A L S 10

Between

Mar y  A g n es  R y a n , et als,

Jo h n  K . Da l y .

Complainants-Appellees,

Defendant-Appellant, Chancery.

a n d  On A pp ea l

-, C ourt o f
from  the

R IC H A R D  D O H E R T Y ,
Solicitor fo r  and o f Counsel 
With. Complainants.

40
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Answer to Petition o f Appeal o f 
M argaret Daly

F iled  D ecem ber 4, 1926

N E W  J E R S E Y  C O U R T  O F E R R O R S  AN D

M ar y  G. Ga l l a g h e r , and others, 
D efendants-Appellees, 

M arg ar e t  Da l y , and others,
Third Parties-Appellees.

The com plainants in the above entitled suit, for 
answ er to the petition  o f  the above nam ed defend-
ant, M argaret D aly, say :

1. They deny that the said final decree in the 
petition  o f  appeal m entioned is erroneous upon 
the several grounds set forth  in said petition or 
otherwise.

10 A P P E A L S

20

Between

M a r y  A g n es  Ry a n , et als,

from  the
J o h n  K . Da l y , Court o f

Defendant-Appellant, Chancery,

Complainants-Appellees,

AND On Appeal

R IC H A R D  D O H E R T Y ,
Solicitor fo r  and o f Counsel 
with Complainants.

40
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Answer to Petition o f Appeal

F iled  D ecem ber 1, 1926

N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D  
A P P E A L S

Between \

Mar y  A g n e s  R y a n , et als, I
Complainants-Appellees, I

a n d  I
Jo h n  K . Da l y , [  0 n  A pp ea l

D efendant-Appellee, V from  the
Mary  G. Ga l l a g h e r , and others, /  C ourt o f

D efendants-Appellees, l Chancery. 
Mar g ar e t  Da l y , 1

Third Party-Appellant, 1 
A nd  Ot h e r s , J

Third Parties-Appellees, I

The above nam ed defendants-appellees, M ary  
G. Gallagher, as executrix  o f  Dennis Gallagher, 
deceased, M ary  G. Gallagher, individually, and 
Thomas Gallagher, in answ er to the P etition  o f  
A ppeal o f  the above nam ed appellants, says: 

These defendants-appellees not acknow ledging 
any or  all o f  the m atters which in the said P e -
tition o f  A pp ea l are contained to be true, fo r  
answer thereto nevertheless say and adm it that 
a decree was on the 23rd day o f  A ugust last past 
made and entered in the Court o f  Chancery in 
the cause fo r  that purpose m entioned in the peti-
tion as therein stated, but as to the substance and 
form  thereof these defendants-appellees p ray  to 
refer thereto when the same shall be produced,
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and these defendants-appellees are advised and 
believe that the said decree is agreeable to equity, 
and they p ray  that the same m ay be affirmed 
w ith  costs to  be ju d ged  to these defendants-ap-
pellees.

Solicitor fo r  and o f Counsel with 
D efendants-Appellees, Mary G. 
Gallagher and Thomas Gallagher.

Memorandum

F iled  Septem ber 22, 1926

F o r  the Com plainants, Mr. Doherty.
F o r  the Defendants, John K . D aly  and others, 

Mr. Burke (Mr. Sheridan, Mr. Milton and Mr. 
Mulvaney, o f counsel).

F o r  the D efendants, M ary E . Gallagher, Execu-
trix, and Thom as Gallagher, Mr. Rooney. 

Subm itted M arch 30, 1926; decided June 14, 1926. 
G R IF F IN , V . C . :

4q The bill in this cause is filed fo r  the appoint-
ment o f  a new trustee to execute and discharge

10 C H A R L E S  A . R O O N E Y ,

20 IN  C H A N C E R Y  O F N E W  J E R S E Y

SO

Between

Ma b y  A g n es  R y a n , et als,

Jo h n  K . Da l y , et als,

Complainants,

Defendants.

Memorandum
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the trusts created by  a declaration  o f  trust here-
inafter re ferred  to, and to ascertain and 
determine the true intent, m eaning and construc-
tion o f  the said declaration  o f  trust, and to de-
termine whether the original p ow er o f  appoint-
ment given to John K . D aly  is extinguished or 
still survives.

B ridget A gn es D aly  died M ay 1st, 1894, leav-
ing her surviving as her on ly  heirs at law  her 
children, M ary  E lizabeth B oylan , John  K . D aly  
and B ridget A gnes D aly, and Thom as J . D aly, 
a son o f  Jam es Daly, a deceased son. B ridget, 
the m other, died seized o f  the tract o f  land in 
Jersey C ity which is the subject-m atter o f  the 
declaration o f  trust, leaving a last w ill and testa-
ment, in and by which she devised and bequeathed 
said tract o f  land to John K . D a ly ; and bequeath-
ed to her insane daughter, B ridget A gnes, $1400, 
and appointed Dennis G allagher her guardian. 
John K . D aly, by  his deed, dated O ctober 25, 
1894, and recorded  in L ib er  607 o f  Deeds, page 
584, conveyed the said prem ises to Dennis Gal-
lagher fo r  the consideration  o f  $1800; and D en-
nis Gallagher and his w ife  did, on the same day, 
by a declaration o f  trust, recorded in L iber 607 
o f Deeds, page 586, declare the trusts upon which 
the prop erty  was conveyed to him. The above 
consideration o f  $1800 consisted o f  $1300 which 
Dennis loaned as guardian o f  B ridget A gnes 
■Daly, and $500 o f  his own.

The declaration o f  trust, a fter reciting  the 
deed from  John K . D aly  to G allagher fo r  the 
premises in question, in consideration  o f  one dol- 
ar paid by the said John K ., did adm it and de- 

ca re  that the said prem ises were conveyed to
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him, and that he now  holds and w ill continue to 
hold the same in trust only as fo l lo w s :

“ 1. T o  secure the paym ent o f  the sum 
o f  one thousand three hundred dollars in- 

10 vested by  w ay o f  m ortgage on said prop-
erty  m oneys belonging to B R ID G E T 
A G N E S  D A L Y  which I  hold under the 
term s o f  the w ill o f  her m other, Bridget 
D aly, deceased, w ith interest on said sum 
from  this date, at six per cent, p er  annum, 
payable sem i-annually, the principal to he 
paid  im m ediately upon the death o f the 

, said B R ID G E T  A G N E S  D A L Y .
“ 2. T o  secure the paym ent o f  the sum 

20 • o f  five hundred dollars to m yself, which
sum is invested b y  me, by  w ay o f  second 
m ortgage on said prop erty , w ith interest 
on said sum from  this date at six per cent, 
p er  annum, payable semi-annually, the 
principal to be paid  im m ediately upon the 
death o f  said B R ID G E T  A G N E S  D A L Y .”

'T h e  third paragraph  provides that the net rents, 
issues and profits o f  said property , a fter paying1 

g0 interest on said two sums o f  $1300 and $500, and 
the taxes, etc., should be applied to the support 
and m aintenance o f  the said B ridget A gnes Daly 
during her natural life .

B ridget A gnes, the daughter, died A pril 1st, 
1904. The trust fo r  her as to the net income 
thereupon fe ll in, and as she died intestate, the 
$1300, with interest, should be paid to her admin-
istrator out o f  the proceeds o f  the sale o f the 
lands.

The paragraph requiring construction is the40
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F ifth  o f  said declaration  o f  trust, which is as 
follow s :

“ 5. U pon  the death o f  the said 
B R ID G E T  A G N E S  D A L Y , to  con vey  said 
prop erty , subject to said tw o investm ents 
or ( i f  the same shall have been sold ) to  
pay  the net proceeds th ereo f over and 
above said two investm ents, o r  assign the 
securities by  which the same shall then be 
represented to such child o r  children o f  
M A R Y  E L IZ A B E T H  B O Y L A N , sister o f  
the said JO H N  K . D A L Y , as he shall by  
instrum ent under his hand direct, o r  i f  
he makes no such declaration and shall die 
leaving a last w ill and testament, then to go 
such child or  children o f  the said M A R Y  
E L IZ A B E T H  B O Y L A N  as he shall in said 
last w ill and testam ent have directed, and 
in case he shall die w ithout such d irection  
or  w ithout leaving a last w ill and testa-
ment, then to such child o r  children o f  the 
said M A R Y  E L IZ A B E T H  B O Y L A N  as I, 
the said Dennis Gallagher, shall direct, and 
in case I  shall die w ithout leaving such di-
rection, then to all the children o f  the said 3q  
M A R Y  E L IZ A B E T H  B O Y L A N  then sur-
viv ing. ’ ’

U nder this clause the children o f  M rs. B oylan  
took a contingent rem ainder during the life  o f  
Bridget A gnes, or  until the death o f  Mr. G al-
lagher, i f  he died a fter  the death o f  John K . D aly 
in the lifetim e o f  B ridget A gnes, with a vested 
rem ainder in those who w ere liv ing  at the date 
o f her death, o r  at the date o f  the death o f  Mr. 40
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G allagher as a foresaid , subject to one or more 
o f  said children, being elim inated by  the execution 
o f  the pow er.

Coleman vs. Seymour, 1 Y es., Sr. 209; 
j q  27 F u ll Eng. R epr. 987.

The pow er o f  appointm ent given to Gallagher 
m ight be exercised by  an instrum ent in writing 
or by  his will. Cueman vs. Broadnax, 37 N. J. L. 
508. T herefore, what is said herein with refer-
ence to the pow er o f  appointm ent by  John K. 
D aly  applies with equal force  to the right to ap-
point by Gallagher.

Dennis Gallagher died O ctober 14th, 1918, leav- 
ing  a last w ill and testam ent, in which he did not 
attem pt to exercise the pow er, and the parties 
have agreed that, as his estate has given up any 
claim  to the $500 and interest, no accounting by 
his estate w ill be required. The parties inter^ 
ested are all o f  fu ll age.

U nder this fifth paragraph John K . Daly was 
given a pow er to appoint, either by  an instrument 

. under his hand, or by  his last w ill and testament, 
to such child or  children o f  M ary Elizabeth Bovl- 

o q  an as he m ight select, and i f  he fa iled  to make 
such appointm ent then the pow er o f  appointment 
is given to the said Dennis G allagher; and in 
case Dennis died w ithout m aking the appoint-
ment, then to all o f  the children o f  said Mary 
Elizabeth B oylan  then surviving. It is urged 
on one side, that as Dennis Gallagher died with-
out exercising  the pow er to appoint, the power 
given to John K . D aly  is at an end. I  cannot 
agree with counsel in this construction. The pri-
m ary pow er o f  appointm ent is given to John K.40
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Daly, and the pow er is given to Dennis on ly in 
the event o f  John K . dy ing  w ithout appointing.

It is urged, how ever, by  John  K . D aly, that 
he did not know o f  the m aking o f  this declaration 
o f trust until about a year a fter  it was made, 
which was about the year 1895, m ore than thirty- 
one years ago, and about tw enty-three years be-
fore the death o f  Dennis Gallagher. D uring  all 
that time he took  no a ction ; and now, when death 
has sealed the lips o f  Gallagher, w ho was m ost 
interested in sustaining the legality  o f  the dec-
laration o f  trust, it is too late fo r  him to assert 
this claim. H e is gu ilty  o f  gross laches. Lutjen  
vs. Lutjen, 64 N. J. Eq. 773; Dunham  vs. Adams, 
82 N. J. Eq., 265, and cases cited at page 270.

In addition  to  this, the declaration  o f  trust and 
the deed were both executed at the same tim e as 
part o f  the same transaction ; and it is quite evi-
dent that the declaration o f  trust was drawn to  
carry out the desire o f  John K . D aly, fo r , other-
wise, w hy should a deed be given instead o f  a 
m ortgage? In  the absence o f  the declaration  o f  
trust, upon the paym ent o f  the $1800, the title 
to the prop erty  w ould revest in John  K . Daly.

A s the trust was in D ennis Gallagher, since de-
ceased, upon his death it devolved  upon his eld-
est son as trustee.

The question presented is, what is the true con -
struction o f  the declaration o f  trust?

Chancellor K ent in 4 K en t's  Comm., 345, says,
The intention o f  the don or o f  the pow er is the 

great princip le that governs in the construction  
o f pow ers, and in furtherance o f  the ob ject in 
mew the courts w ill v a ry  the form  o f  executing 
ft>° pow er, and. as the case m av require, either 
enlarge a lim ited to a general pow er, o r  cut
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down a general pow er to a particu lar purpose.”  
(T o  the same effect is W ilson  vs. Troup, 2 Cow., 
195 [2 0 0 ]). (See also Bristow  vs. W arde, 2 Vos. 
Jr., 336; 21 Eng. Rul. Cas., 356, note at p. 378. 
Jackson  vs. Veeder, 11 Johns, 169).

10 A  question arises whether the donee o f the 
p ow er should exercise the appointm ent within a 
reasonable time and put the appointees in pos-
session, or  thereafter the right to appoint would 
be at an end. M y conclusion  is that John K . Daly 
should have exercised the pow er o f  appointment 
within a reasonable time after the death of 
B ridget A gnes Daly. The declaration  o f trust 
indicates that the ob jects o f  the d o n o r ’s bounty 
w ere B ridget A gnes D aly, her insane sister, and 

20 a fter her death the children o f  M ary Elizabeth 
B oylan.

U pon the death o f  B ridget A gnes D aly the dec-
laration  o f  trust deals with tw o situations— one, 
where the p rop erty  had not beeft sold, and the 
other where it had been ; and reading this dec-
laration, om itting some o f  its verbiage, it reads 
as fo l lo w s : 1. U pon  the death o f  B ridget Agnes 
D aly to convey the said prop erty  to such child or 
children o f  M ary E lizabeth B oylan , sister o f the 

*0 said John K . D aly, as he shall by  an instrument 
under his hand, o r  in his last will, direct, etc.

2. I f  the prop erty  be sold, to pay the net pro-
ceeds thereof to such children o f  M ary Elizabeth 
B oylan  as he shall appoint, etc., and, 3. To as-
sign the securities by which the same (meaning 
thereby the net proceeds) shall then be repre-
sented, to such child or  children, etc. Here it is 
perfectly  plain that it was the d o n o r ’s intention 
that im m ediately upon the death o f  B ridget Agnes 

^ Daty the children o f  M ary E lizabeth Bovlan ap-
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pointed should enter into the possession  and en-
joym ent o f  the property . It was not the inten-
tion o f  the don or that the donee o f  the pow er 
should w ithhold his appointm ent fo r  years and 
allow the title to rem ain in suspense b y  reason o f  
the non-execution o f  the pow er. I t  w ould be 
rather absurd to say that the donor expected, as 
in this case, that the donee should om it to exer-
cise his pow er o f  appointm ent fo r  twenty-one 
years. H e not only, by  reasonably plain  lan-
guage, specifies the death o f  B ridget A gnes D aly  
as the time when the appointm ent should be made, 
hut he directs the paym ent o f  the net proceeds, 
if sold (m eaning before  the death o f  B ridget 
Aimes D a ly ), and, i f  the net proceeds are in -
vested, to assign the securities in which the sums 
shall then be represented  (that is, the investm ents 
as they existed at the time o f  the death o f  B ridget 
Agnes D a ly ) ;  all o f  which clearly  indicates that 
liis purpose was that the pow er o f  appointm ent 
should be exercised im m ediately a fter the death 
of B ridget A gnes D aly  by  an instrum ent under 
his hand, i f  he survived B ridget, or  b y  w ill i f  he 
predeceased her, fo r  under no other condition  
could his w ill operate within a reasonable time, 
as his w ill w ould not speak until the time o f  his 
death, which m ight happen a h a lf century a fter  
the death o f  B ridget.

M v present view  is that, a fter  this long  lapse 
of time, coupled with the fa ct  that John K . D aly  
Kas been endeavoring to make a settlement with 
the persons to whom  he was to appoint, fo r  his 
° wn benefit, and his buving the prop erty  in a 
tax sale in order to defeat the pow er, and his 
counterclaim  denying the va lid ity  o f  the trusts 
for com plainants, rather indicate a state o f  mind
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where he not only did not intend to exercise the 
pow er but to defeat it. In  P om eroy ’s Equity Jur-
isprudence, 3d E d., sec. 411, p. 687, P ro f. Pom eroy 
s a id :

^ “ W h ere  a p ow er in trust is g iven to ap-
* point am ong the m em bers o f  a designated

class, as am ong ‘ the ch ild ren ’ o f  the donee, 
and the like, the donee upon whom the 
pow er is con ferred  can appoint in fa v or  of 
any one o f  the class, and a court o f  equity 
w ill not in terfere w ith his discretion. W here 
the donee, how ever, fa ils  to make any ap-
pointm ent, and o f  course makes no selec-
tion o f  a particu lar beneficiary out o f  the 
class, a court o f  equity w ill carry  out the 

 ̂ pow er, under the princip le  o f  equality, by
div id ing  the fund subject to the pow er in 
equal shares am ong all the persons com-
posin g  the designated class .”

I  have therefore  reached the conclusion  that 
the eldest son o f  Dennis G allagher should be de-
creed to convey to  all the. children o f  M ary Eliza-
beth B oylan. I  have reached the conclusion more 
readily  because all o f  the children o f  M rs. Boylan 
have asked fo r  a conveyance to them. Biggs vs. 
Peacock, 22 L . R . Ch. D iv. 284. A  decree will be 
advised in accordance w ith the fo reg o in g  views.

40
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B etw een :

M a r y  A g n e s  R y a n , et als,
C omplainants-Respondents,

AND

J o h n  K . D a l y , et als,
Defenda/nts-Appellants, \

M a r y  G. G a l l a g h e r , et als,
Defendants-Respondents. J

________________ ±___________  I

B RIEF FOR A PPE LLA N T—
JOHN K. D A LY

These appeals bring to the consideration  o f  the 
Court a decree o f  the Court o f  Chancery advised 
by V ice Chancellor Griffin adjudicating the title 
to real p rop erty  in Jersey  City.

The b ill was filed by  fou r  o f  the respondents 
against appellant, John K . Daly, and by his coun-
terclaim  their respective husbands and w ives w ere 
made parties, as was also the appellant, M argaret, 
w ife o f  John  K . D aly. The respondents, Gal-
lagher, w ere parties defendant to the original bill.

The Facts

The pleadings and stipulation o f  fact (case, 
pp. 66 to 70), disclose the fo llow in g  state o f  fa c ts :

On A pp ea l 
from  Court 
o f  Chancery.
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B rid g et D aly, ow ner o f  tlie prem ises, died tes-
tate a t Jersey  C ity, M ay  1 ,1894 , leaving her sur-
v iv ing  the fo llo w in g :

(1 ) J oh n  K . D aly, appellant, a  son.
(2 )  B rid get A gn es D aly, a  (laughter.
(3 )  E lizageth  B oylan , a  daughter.
(4 ) Thom as D aly, a  grandson.

B y  h er w ill she devised  the prem ises in ques-
tion  to  appellant, Joh n  K . D aly  (p. 71). She also 
bequeathed to  her daughter, B ridget A gnes Daly, 
a balance in a N ew  Y ork  savings bank amounting 
to  about $1,300 and appointed D ennis Gallagher 
her guardian  fo r  the reason  that she was mentally 
unsound, although not ju d ic ia lly  so  declared. 
T here w ere other g ifts  in the w ill, but it is around 
the subsequent d isposition  o f  these two provisions 
t h a t  t h e  l i t i g a t i o n  revolves.

O ctober 25, 1894, D a ly  conveyed  the premises 
in  question  to  D ennis G allagher, individually, for  
the expressed  consideration  o f  $1,800 by  full cove-
nant w arranty  deed. On the same day  Gallagher 
executed and recorded  a  declaration  that he held 
the land npon  the fo llow in g  tru sts :

( 1 )  T o  secure the p a y m e n t  o f  the sum o f  
o n e  t h o u s a n d  t h r e e  h u n d r e d  d o l l a r s  in-
v e s t e d  b y  w a y  o f  m o r t g a g e  on  s a i d  property 
m o n e y s  b e l o n g i n g  t o  B r i d g e t  A gues Daly 
w h i c h  I  h o l d  u n d e r  t h e  t e r m s  o f  the will of 
h e r  m o t h e r ,  B r i d g e t  D a l y ,  d e c e a s e d ,  with 
i n t e r e s t  ou  s a i d  s u m  f r o m  t h i s  d a t e  at six 
p e r c e n t ,  p e r  a n n u m ,  p a y a b l e  semi-annually, 
t h e  p r i n c i p a l  t o  b e  p a i d  im m ediately upor 
t h e  d e a t h  o f  t h e  s a i d  B r i d g e t  A gnes Daly.

(2 )  T o  s e c u r e  t h e  paym ent o f  the sum 
o f  F i v e  H undred  D o l l a r s  t o  m yself, which
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sum is invested by me by  w ay o f  second 
m ortgage on said prop erty  with interest on 
said sum from  this date at six per cent, 
per annum, payable semi-annually, the prin -
cipal to  be paid im m ediately upon the death 
o f  the said B ridget A gnes Daly.

(3 )  T o  apply the rents, issues and p r o f -
its o f  said prop erty  (including the interest 
on said investm ent o f  one thousand three 
hundred dollars) a fter deducting thereout 
the interest on said investm ent o f  five hun-
dred dollars, and paying  the taxes, assess-
ments, w ater rents, insurance, repairs, and 
all other necessary and p rop er  things to 
the support and maintenance o f  the said 
B ridget A gnes D aly  during her natural life .

(4 ) T o sell and convey the said p ro p -
erty  in m y discretion and out o f  the p ro -
ceeds retain the investm ent o f  one thousand 
three hundred dollars under the trusts o f  
the w ill o f  said B ridget Daly, deceased, to 
retain fo r  m y own use m y investm ent o f  
live hundred dollars and interest, even 
though not then due, and to hold the resi-
due o f  said proceeds upon the trusts here-
by declared as to the equity o f  redem ption 
in said property .

(5 ) U pon  the death o f  the said B ridget 
A gnes D aly  to  convey said prop erty  sub-
ject to said two investm ents or  ( i f  the same 
shall have been sold) to pay  the net p ro -
ceeds th ereof over and above said two in -
vestm ents or assign the securities by which 
the same shall then be represented to such 
child or  children o f  M ary  E lizabeth B oylan, 
sister o f  the said John K . Daly, as he shall
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b y  instrum ent under his hand direct or i f  
he make n o  such declaration  and shall die 
leaving - ai last w ill and testament,; then to 
such child o r  children o f  the said M ary 
E lizabeth B oylan  as he shall in said last 
w ill and testam ent have-d irected , and in 
case h e  shall d ie  w ithout such direction or 
w ithout leaving a last w ill and testament, 
then to  such ch ild ! or children o f  the said 
M ary  Elizabeth B oylan  as 1* the said Den-
nis Gallagher, shall d irect, and in case I  
shall d ie  w ithout leaving: such direction then 
to all the children o f  the said M ary Eliza-
beth B oylan , then • surviving.

B ridget A gnes D aly  died Ju ly  31st, 1904, intes-
tate ( o f  »course*) leaving her surviving the follow -
ing. heirs at law and next of. k in :

(1 ) A ppellant John  K . Daly, a brother.
(2 )  . Thom as J ! Daly* a nephew, son o f 

a deceased brother, Jam es.
(3 ) The' fou r  respondents, Ryan, Roche- 

fo rd  and Bbylan, children o f a deceased 
sister, E lizabeth B oylan.

Thom as1 J. D aly  (2 ) above,, died October 22nd, 
1912, leaving a w ill (p . 69, 75) g iv in g  everything 
to  his mother,'. M argaret, one o f  the appellants, 
who afterw ard  inter-m arried with the appellant, 
John  K r D aly  (p. 69).

D en n is-G a llagh er,.gu ard ian ; and trustee,' died 
O ctober 14th, 1918, leaving a w ill g iv in g  his entire 
estate-to h is w idow , the respondent, M ary G. Gal-
lagher (p . 75) and lea v in g  as his oldest son and 
heir as- at com m on law  the resp on den t,. Thomas 
Gallagher.



B ridget A gnes D aly lived with her sister, E liza -
beth B oylan  (m other o f  the principal respondents) 
until the la tte r ’s death in 1899, when she went to 
live with the appellant, John K . Daly, and so con -
tinued to the time o f  her death in 1904 (p. 55).

John K . D aly  had no knowledge o f  the execu-
tion o f  the declaration  o f  trust until a year o r  two 
afterw ard (pp . 53, 60, 68). Dennis Gallagher died 
without m aking the designation prov ided  fo r  in 
the fifth clause o f  the declarations o f  trust nor 
has appellant m ade any such designation (p. 68).

The bill o f  com plaint, a fter alleging the prin ci-
pal facts as above set forth , prays (p. 7 ) :

(1) The appointm ent o f  a new trustee to suc-
ceed Gallagher.

(2) A  construction  o f  the declaration o f  trust 
and a determ ination whether the pow er o f  desig -
nation survived Gallagher.

The counterclaim  reiterates the principal facts 
and (p. 11) attacks the valid ity  o f  the declaration 
o f trust and prays (p . 12) its annulment, and that 
the interests o f  the heirs at law o f  B ridget A gnes 
Daly (com plainants and defendants) m ay be ascer-
tained and determ ined (p. 12).

In a m em orandum  opinion the learned V ice 
Chancellor (p. 95) found that under the fifth clause 
o f the declaration  o f trust the com plainants took 
a contingent rem ainder during the life  o f  B ridget 
Agnes D aly and a vested rem ainder at her death 
(p. 95), subject to the designation by Gallagher 
or by D aly within a reasonable time after her 
death (p. 98) , and that it was the intention o f  the 
“ d o n o r”  that com plainants should enter into p os-
session im m ediately on her death (p . 99). H e 
further found that the conduct o f  D aly w arranted 
the conclusion that he not only did not intend to 
exercise the “ p ow er ,”  but to defeat it.



The decree adjudges that Thom as Gallagher 
as com m on law  heir o f  Dennis Gallagher, is seized 
in fee  o f  the prem ises in question, in trust fo r  the 
com plainants, that the pow er o f  appointm ent in 
the declaration  o f  trust had expired  and that 
neither John K . D aly  n or M argaret D aly  have any 
estate in the prem ises. It  then directs that Gal-
lagher convey the prem ises to com plainants, and 
allow  costs and counsel fees.

The petitions appeal from  the whole o f  the de-
cree and assert that the declaration o f  trust was 
v o id  and that the p roo fs  established that the title 
was held in trust fo r  the com plainants, each one- 
tw elfth  (1 /1 2 ) and fo r  defendants, D aly, each 
one-third (1 /3 ) .

Discussion

A t the outset we respectfu lly  submit that the 
learned V ice  Chancellor fe ll in to error  in holdinr 
that the declaration  o f trust contained a valid 
pow er o f  d isposition  and that thereby com plain-
ants becam e seized o f  an equitable estate in fee, 
in rem ainder a fter the death o f  B ridget Agnes 
D aly. This error taints the whole decision and 
the decree based thereon.

On behalf o f  defendants, it is respectfu lly  sub-
m itted :

I.

T H E R E  W A S  NO V A L ID  P O W E R  O F  D IS -
P O S IT IO N  IN  G A L L A G H E R :

(a )  The attempt to con fer such power was 
U LTR A VIRES.

(b )  It was an illegal attempt to limit the in-
terest o f the ward to a life estate.
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(c ) It was an illegal attempt to exclude the 
heirs at law o f the ward from  their inheritance.

II.

T H E  R IG H T  TO C O N F E R  T H E  P O W E R  
W A S  IN  JO H N  K . D A L Y .

(a ) H e did not execute any instrument confer-
ring such power.

(b ) H e did not authorize the execution o f such 
an instrument.

in.
JO H N  K . D A L Y  A L O N E  IS  T H E  O W N E R  O F 

T H E  P R E M IS E S :

(a ) The conveyance, in form  a deed, was in 
fact a mortgage.

(b ) Payment of $1,300, or so much thereof as 
remains due, Daly is entitled to possession.

IV .

L A C H E S  IS  N O T IM P U T A B L E  TO T H E  
A P P E L L A N T S .

I.

There was no valid power o f disposition in 
Gallagher.

B y the third clause o f  the w ill o f  B ridget Daly, 
the elder, Dennis Gallagher was appointed guar-
dian o f  her daughter and by  virtue thereof and the 
other prov ision  o f  said clause he came into p os-
session o f  a fund o f  $1,300 in cash. A s  guardian, 
of course, he had no legal p ow er to convert that
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cash into real estate. < Once having-done so^ how-
ever, his w ard, i f  com petent, m ight either ra tify  or 
re ject the conversion  as seemed best to her.

Durling vs. Hammar, 20 N. J . 220, 226.
Bohle vs. Hasselbroch, 64 N. J . Eq. 334.
Polkotvitz vs. Nash, 87 N. J . Eq. 489.

W e  insist that at the tim e o f  this transaction 
the guardian either (1 ) acquired the fee, in which 
case (at her e lection ), a trust resulted in favor o f  
the w ard, o r  (2 ) he becam e a m ere mortgagee^ in 
which case the equity o f  redem ption was in John
K . D aly, subject to the paym ent o f  the balance 
( i f  an y ), o f  the $1,300.

In  neither case was there any authority  in the 
guardian to divest his w ard or the m ortgagor o f  
their legal or  equitable rights in the premises.

In  the first instance, i f  the guardian acquired 
the fee, his. w ard  at her election, could have either 
(1 ) a charge on the lands fo r  the amount o f  her 
m oneys used, or (2 ) the lands them selves subject 
to a charge fo r  the m oneys advanced b y  the guar-
dian individually. N ot being com petent to make 
an election her heirs at law  succeeded to  that right.

Both  vs. Ellenberger, 47 A tl. Rep. 216.
L e Gendre vs. Goodridge, 46 N. J . Eq. 419.
Durling  vs. Hammar, 20 N. J . Eq. 220.
Bohle vs. Hasselbroch, 64 N. J . Eq. 334.
Bidwell vs. P iercy, 71 N. J . E q. 83.
Polkowitz vs. Nash, 87 N. J . Eq. 489.

James vs : A ller, 66 N. J . Eq. 69.
Fidelity Trust Co. vs. Federal Trust Co., 

87 N. J . Eq. 550, 552.

In  the second instance, i f  the guardian were 
investing the fund by  w ay o f  m ortgage, then the
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equity o f  redem ption  still rem ained in John  K . 
Daly and upon  the paym ent o f  the amount due the 
fee reverts to  him,

(a ) The provisions o f the decim ation are ultra 
vires the guardian.

A s above set forth , the guardian took either 
one o f  two* estates, a fee-in  trust fo r  his w ard, or 
an investm ent by w ay o f  m ortgage. H e was ab-
solutely w ithout authority in either case, to con-
fer a pow er on him self or anyone else, in dero-
gation o f  the interests o f  his w ard or o f  her heirs 
(o f  whom  M r. and M rs, D aly  are tw o) or  o f  John
K. D a ly ’s equity o f  redem ption.

A  pow er can on ly be created by a person  com -
petent to do the act which he attem pts to author-
ize.

31 Cyc, 1039.
Earle vs. Earle, 20 N. J . L . 347.

F urtherm ore, a pow er to dispose o f  prop erty  
must be created by  an instrum ent which w ould 
itself be sufficient to dispose o f  such property.

31 Cyc; 1043.

It w ill not be pretended that the guardian, by  
reason o f  his investm ent in this property , had the 
power to convey it to any o f  those nam ed in the 
fifth item o f  the declaration o f  trust except fo r  
value. Nor- can it seriously  be contended that this 
instrument itse lf was- sufficient to dispose o f  the 
property.

H o ld in g ; these lands as trustee on term s im -
pressed by  princip les o f  equity, he, could not by  
his individual act im pose additional term s or cre-
ate additional pow ers in him self the effect o f  which 
would alter or lim it the devolution  o f  the estate.

Adams vs. Carey, 53 N. J . Eq. 334.
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Throughout the m em orandum , the learned V ice  
Chancellor refers to the guardian  as the “ don or.’ * 
This, we submit was error. H e was guardian,, 
w hose duty was to con serv e ; he had nothing to 
‘ 1 donate. * 1

(b ) The declaration was an illegal attempt to 
limit the interest o f the ward to a life tenancy.

B y  the third paragraph  o f  the w ill o f  Bridget 
D aly, her daughter, the w ard, is g iven the fund 
absolutely  (p . 71). This quantum o f  estate the 
guardian  could not diminish. Should he, as he 
did, convert the cash into real estate, she would 
have as absolute an estate in the land as she had 
in the cash.

See the cases cited, supra.

True, in the fourth  item  o f  the declaration he 
seeks to prov ide  fo r  a reconversion  o f  thè trust 
estate into cash, but that v ery  item  nullifies itself 
by  the prov ision  which diverts the surplus abovt* 
the $1,300. This, o f  course, was beyond the pow er 
o f  the guardian. I f  he, as he did, converted the 
fund into land and should a fterw ard  sell the en-
tire proceeds w ould belong to the ward.

The learned V ice  Chancellor (p. 94) erroneously 
held that in the event o f  her death, ‘ ‘ The trust fo r  
her as to the net incom e thereupon fell in, and as 
she died intestate, the $1,300, w ith interest, should 
be paid  to her adm inistrator out o f  the proceeds 
o f  the sale o f  the lan ds.”  B y  a curious oversight 
the decree fa ils  to subject the conveyance ordered 
to be made, to the paym ent o f  this sum, although 
the counsel fees allow ed are declared to  be a lien 
on the prem ises in dispute (p . 80).

(c )  The declaration was an illegal attempt to 
exclude the heirs o f the ward from  their inheri-
tance.
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The fifth  item  o f  the declaration  provides that 
on the death o f  the w ard  the p rop erty  shall be 
conveyed, or the proceeds o f  its sale distributed, 
am ong such o f  the com plainants as m ight be desig-
nated b y  John K . D aly, or in default, by  the guar-
dian, or on his default to the com plainants 
equally.

A s pointed out in the relation o f  facts above, 
the com plainants are only one set o f  the heirs o f  
the ward. T hey are seized in the right o f  their 
m other (a  sister), who, had she lived, w ould have 
been entitled to one-third. A nother one-third de-
scended to appellant, John K . D aly (a  b roth er), 
and the rem ainder to Thom as J. D aly  (a  nephew ), 
who, by  his w ill (p . 75), devised his estate to his 
mother, the appellant, M argaret Daly.

The effects o f  this fifth item w ere (1 ) to deprive 
the w ard o f  the pow er to d isposition  should she 
be restored to com petence; (2 ) to perm it John K . 
D aly or the guardian to express a preference 
am ong com plainants, and (3 ) to exclude Thom as
J. D aly  absolutely.

W e respectfu lly  submit that such action on the 
part o f  a guardian or m ere naked trustee is utter-
ly unw arranted in law. It  is true that the w ard 
was incom petent at the time, and never recovered, 
but that fact did not alter her legal rights, nor 
the rights o f  those who m ight succeed upon her 
death intestate. It cannot seriously be denied that 
had she recovered, she could have, at her election, 
brushed aside the so-called declaration o f  trust 
and m ade o f it a m ere scrap o f  paper. N either the 
gu ard ian ’s declaration  nor the assumed consent 
o f  John K . D aly  cou ld  have deprived her o f  that 
right. A n d  what is true as .to her is true also o f  
those who came after, and stood in her shoes.
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IL

The right to confer the assumed power was 
in John K. Daly.

The only person, up to the time o f  this trans-
action , com petent to do the act attem pted to be 
authorized by  the guardian, was John  K . D aly, 
the ow ner o f  the prop erty  at that time. Nowhere 
in the record  does it appear that th is attem pt of 
the guardian received the approva l or was with 
his consent.

A t  the time o f  the conveyance to the guardian, 
D aly, and he alone, could have im pressed the land 
w ith such trusts perm itted by  law as he m ight 
choose. It  was fo r  him to say whether his sister 
should have a m ere life  estate, and to dictate the 
devolution  o f  the rem ainder.

(a ) H e did not execute or authorize any in-
strument conferring a power.

Section  3 o f  the Statute o f  F rauds requires that 
all declarations and creations o f  trust shall be 
“ m anifested  and proved  by  some w riting, signed 
by  the party  who is  or shall be by  law  enabled 
to declare such tru st”  (Com p. Stat. 2611).

N ow here in the case is there the slightest evi-
dence that appellant, John K . D aly, signed, or 
authorized the signing, o f  any w riting  im pressing 
these lands w ith any trust. The m ost that ap-
pears is (pp . 53, 61) that a year or two after it 
w as executed, the guardian told  him o f  the 
declaration  o f  trust. The learned V ice  Chancellor 
(p . 97) assumes that “ it is quite evident that the 
declaration  o f  trust was drawn to carry  out the 
desire o f  John  K . D a ly .”  But even that fact 
could not g ive it life  in  face o f  the prov ision  o f 
the statute that such declaration  shall be null and 
v o id  unless proven  to be signed b y  the party.

Adams vs. Carey, supra, p. 338.
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(b ) Such assent as Daly may havei given was 
without • consideration/and revocable.

Assuming-.that -Mi*. D aly  assented to the declara-
tion o f  trust* an d  d id  so in legal form* the pow er 
o f designation  w a s  voluntary) w ithout considera-
tion m oving, from  the complainants, or: any' o f  
them, was - m  mere, naked pow er, and therefore 
revocable at any time.

3T C yc, 1051:

W hile it is true that a du ly  created pow er can-
not be? revoked except in  express term s or by 
necessary im plication, we insist that the “ neces-
sary im plica tion ”  is present here in the refusal 
o f  D aly to execute the pow er, and his expressed 
desire (pp . 58, 62) to protect the-interest o f  his 
w ife •(appellant,‘ M argaret) as devisee o f  her son, 
who otherw ise w ould be excluded from  his share 
in the inheritance.

m

John K* Daly is-sole owner o f the premises.

Thus • far, we have been d iscussing i the case as 
if  the conveyance • to  • the guardian was • absolute 
and -divested D aly  o f  any .interest in the prem ises. 
This- is the view« m ost favorable to the 'com plain-
ants. But there is another view* m ore favorable 
to Daly, which is w ell supported b y  the circum -
stances.

(a ) The conveyance, in form  a deed, was in 
fact a m ortgage and Daly, therefore, has an equity 
of redemption.

The first two paragraphs o f  the declaration o f  
trust (p . 73) expressly  declare that the invest-
ments o f  $1,300 and $500 are by w ay o f  first and
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second m ortgages respectively, and provide fo r  
the paym ent o f  interest sem i-annually and o f  the 
principal im m ediately on the death o f  the ward. 
The $500 invested b y  the guardian personally  has. 
been pa id  and that claim  withdraw n (p . 55).

The learned V ice Chancellor (p. 94) necessarily 
fou n d  the investm ent to be a m ortgage when he 
d irected  the paym ent o f  the $1,300 to the adminis-
trator o f  the ward.

The declaration o f  trust is silent as to who 
should p ay  the principal. It is but natural to as-
sume that sueh paym ent was to be made by  the 
person  who received the m on ey : to wit, John K. 
D aly. In  fact, the fourth  item  o f  the document 
(p. 74) expressly  recognizes the existence o f an 
equity  o f  redem ption. That estate could only 
exist in John K . Daly.

True, the fifth  item  provides fo r  the conveyance 
o f  the equity o f  redem ption, but as above pointed 
out, this is an unw arranted assum ption o f  author-
ity  by  the guardian m ortgagee, not executed by 
John K . D aly  in accordance w ith the statute, and 
not b inding on him.

It fo llow s, therefore, that D aly  is  entitled to 
the whole o f  the estate upon paym ent o f  the $1,300 
or as much thereof as m ay be found to be due on 
an accounting. This paym ent cannot be made at 
the present tim e because there has been no ad-
m inistrator o f  the w ard, and no one has authority 
to receive the m oney.
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IV.

Laches is not imputable to John K . Daly.

The question  o f  laches w as not pleaded and w as 
first in jected  in to the case b y  the learned V ice  
Chancellor at the final hearing (c. p . 47).

Ruck man vs. Decker, 23 N. J . E q, 283.
21 C. J ., 257.

I t  is difficult to see how  D aly  has been guilty  
o f  laches or how  the com plainants are entitled to 
re lie f because o f  inaction  on his part.

A gn es D a ly  died in 1904 (pp . 5 5 ,6 9 ). The guar-
dian  died in  October, 1918. The bill w as filed 
[September 13th, 1924, s ix  years a fter  the death 
o f  the guardian  and twenty years a fter the death 
o f  the w ard , and the delay is unexplained.

M eantim e, assum ing that Joh n  K . D aly  knew o f  
the declaration  o f  trust and the so-called “ pow er. ”  
W hat w as he requ ired  to  do ? H is  rights w ere not 
being invaded, In  the absence o f  any designation 
b y  the guardian threatening the divestiture o f  his 
estate, he w as justified  in ign orin g  the docu m en t

A s a m atter o f  fact, h is fa ilure to  m ake the 
designation , and the guardian ’ s acquiescence 
therein fo r  fourteen  years, is tantam ount to  a 
refusa l and a repudiation  o f  the docum ent. H e 
was n ot perm itted  to testify  to conversations with 
the guardian  (p . 55). H is purchase at the tax 
sale in 1917 o t  1918 and his paym ent o f  taxes 
thereafter (p . 6.2) coupled  w ith his refusa l to ac-
cept the redem ption  m oney  (p. 63), fa r  from  m ili-
tating  against him  (p . 99) indicate a consistent 
attitude o f  repudiation , o r  o f  revocation .

Instead it is the com plainants w ho are in laches. 
I f  they had any rights under the docum ent, it w as 
their du ty  to  assert them  prom p tly  a fter  the death
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o f  the w ard. It  was then that their rights, i f  they 
had any, accrued. Instead they rem ained quies-
cent fo r  a p eriod  o f  tw enty years, perm itting the 
accum ulation o f  taxes and their paym ent by  Daly. 
T hey  m ust have known o f  the document. They 
cou ld  have had their action to  com pel the exer-
cise o f  the p ow er or the rem oval o f  the donees. It 
is they, n ot the appellants, w ho are in gross laches, 
b y  their acquiescence in the refusal o f  both Gal-
lagher and D aly  to make the designation.

The decree o f  the Court o f  Chancery should be

W IL L IA M  F . B U R K E , 
Solicitor o f  Appellant.

JO H N  M IL T O N .
O f Counsel.
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New jersey Court of Errors and Appeals

Defendants-Appellants,

Ma r y  G. Ga l l a g h e r , et als., 
Defendants-Respondents.

B R I E F  F O R  DEFENDANTS-RESPON-
DENTS, M A R Y  G. G ALLAG H ER , IN -
D IV ID U A L L Y  AN D  AS E X E C U T R IX  OF 
DENNIS G ALLAG H ER , DECEASED, 
AN D  TH O M AS G ALLAG H ER .

The facts are fu lly  set forth  in the state o f  the 
case, pages 66 to 70, in a stipulation o f  facts con -
sented to by the solicitors o f  the com plainants and 
all o f  the defendants. F or the purpose o f  brevity 
and the lack o f  active interest in the ultimate 
disposition o f  this case by the defendants, Thom as 
Gallagher, and Mary G. Gallagher, individually 
and as executrix  o f  Dennis Gallagher, deceased, 
further restatement o f  the facts is refrained from .

The defendants, Mary G. Gallagher, individually 
and as executrix o f  Dennis Gallagher, deceased, 
and Thom as Gallagher, at the final hearing in this 
case before  the V ice-C hancellor w aived any claim  
to the prem ises in question, and the defendant,

B etw een :

M a r y  A g n e s  R y a n , et als., 
Com plainants-Respondents,

Jo h n  K. D a l y , et als.,

and On Appeal 
from  Court 
o f  Chancery.
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Thom as Gallagher, as tjie eldest son o f  Dennis 
Gallagher, agreed to convey the legal title to said 
prem ises to such person or  persons as the Chan-
cellor m ight direct, and thereupon w ithdrew  their 
counterclaim  against the com plainants and the 
other defendants. Com plainants and defendants 
w aived any claim  or claim s against the defend-
ants, Mary G. Gallagher, individually  and as execu-
trix o f  the last w ill and testament o f  Dennis 
Gallagher, deceased, and the defendant, Thom as 
Gallagher. The final decree directed that the de-
fendant, Thom as Gallagher, as the eldest son and 
com m on law  heir o f  Dennis Gallagher convey the 
prem ises to the com plainants, M ary Agnes Ryan, 
Irene V. R och ford , Thom as M. Roylan and Mat-
thew J. Boylan. Said deed was delivered by the 
defendant, Thom as Gallagher, on the 27th day o f 
Septem ber, 1926, in con form ity  w ith the terms of 
the decree. The defendant, Thom as Gallagher, 
stands ready to convey said prem ises to such per-
son or persons as the Court m ay direct.

CHARLES A. ROONEY, 
Solicitor fo r  and o f  counsel w ith Defendants- 

Respondents, Mary G. Gallagher, individu-
ally and as executrix o f  Dennis Gallagher, 
deceased, and Thom as Gallagher.
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The facts involved in this appeal are presented 
in the appeal o f  John K . Daly, and are fu lly  set 
forth  in the b r ie f filed in that appeal.

Thom as J. Daly, son o f  this appellant, was a 
nephew and heir-at-law  o f  B ridget A gnes Daly, 
entitled to one-third o f  her real and personal 
estate. H e died O ctober 22nd, 1912, eight years 
a fter her death (pp . 69, 75). H e le ft a w ill g iv ing  
his entire estate to his m other, this appellant.

On behalf o f  this appellant, it is respectfu lly  
submitted that Dennis Gallagher, guardian, was 
absolutely w ithout pow er in the so-called declara-
tion o f  trust to deprive Thom as J. D aly o f  his 
interest in the estate o f  B ridget A gnes Daly, or

J o h n  K,. D a l y , et als,
Defendants-Appellants,

M a r y  G. G a l l a g h e r , et als,
Defendants-Respondents.

B etw een :

M a r y  A g n e s  R y a n , et als,
C omplainants-Respondents,

AND
On A ppeal 
from  Court 
o f  Chancery.

BRIEF FOR APPELLANT 
MARGARET DALY
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to exclude him from  the inheritance. W e repeat 
here what we presented in the b rie f fo r  appellant, 
John  K . D aly, and in addition  submit the follow -
in g :

I.

T H E  D E C L A R A T IO N  O F T R U S T  W A S  AN  
IL L E G A L  A T T E M P T  TO E X C L U D E  T H O M A S
J. D A L Y  F R O M  H IS  IN H E R IT A N C E .

n .

L A C H E S  IS  N O T I M P U T A B L E  TO 
T H O M A S  J. D A L Y  N O R  TO T H IS  A P P E L -
L A N T .

L

The declaration o f trust was an illegal at-
tempt to exclude Thomas J. Daly from  his 
inheritance.

The guardian o f  B ridget A gnes D aly  had a fund 
o f  $1,300 in cash. H e invested this sum, together 
with $500 o f  his own m oney, in the prem ises in 
question, taking from  John K . D aly  a deed there-
fo r , absolute on its face. Sim ultaneously there-
with, the guardian executed and recorded  a decla-
ration  o f  trust, in which, a fter reciting  that the 
investm ent is by w ay o f  m ortgage, he retains to 
h im self a pow er o f  sale, and then p rov id es :

(5 ) U pon  the death o f  the said Bridget 
A gn es D aly  to convey said prop erty  sub-
ject to said tw o investm ents o r  ( i f  the same 
shall have been sold) to pay  the net p ro -
ceeds th ereo f over and above said two in 
vestm ents or assign the securities by  which 
the same shall then be represented to such



child or children o f  M ary E lizabeth Boylan 
sister o f  the said John K . Daly, as he shad 
by  instrum ent under his hand direct o r  i f  
he make no such declaration and shall die 
leaving a last w ill and testament, then to 
such child o r  children o f  the said M ary 
E lizabeth B oylan, as he shall in said last 
w ill and testam ent have directed, and in 
case he shall die without such direction  or 
w ithout leaving a last w ill and testament, 
then to such child or  children o f  the said 
M ary  E lizabeth  B oylan  as I, the said D en-
nis Gallagher shall direct, and in case I 
shall die w ithout leaving such direction  
then to all the children o f  the said M ary 
E lizabeth B oylan , then surviving.

It does not appear in the case that this declara-
tion o f  trust was delivered by the guardian to any-
body, nor is it asserted or claim ed that Thom as 
J. D aly or  this appellant ever knew o f  its execu-
tion.

Com plainants are but one set o f  heirs o f  the 
ward, claim ing in the right o f  their m other as 
to one-third. A nother one-third descended to ap-
pellant, John K . Daly, and the balance to Thom as
J. D aly, who devised to his m other, this appellant 
(p. 75).

The effects o f  this fifth item w ere (1 ) to de-
prive the w ard o f  the pow er o f  disposition  should 
she be restored to com petence; (2 ) to perm it John
K. D aly  or the guardian to express a preference 
am ong com plainants, and (3 ) to exclude Thom as 
J. D aly  absolutely.

W e respectfu lly  submit that such action on the 
part o f  a guardian or  m ere naked trustee is utterly
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unw arranted in law. It  is true that the w ard wasr
incom petent at the time, and never recovered, but 
that fa ct  d id  not alter her legal rights, nor the 
rights o f  those w ho m ight succeed upon her death 
intestate. It  cannot seriously  be denied that had 
she recovered , she cou ld  at her election have 
brushed aside the so-called declaration  o f  trust 
and m ade o f  it a m ere scrap o f  paper. Neither 
the gu ard ian ’s declaration  n or the assumed con-
sent o f  John  K . D aly  could have deprived her o f 
that right. A n d  what is true as to her is true also 
o f  those who com e after, and stand in her shoes.

II.

Laches is not imputable to Thomas J. Daly 
nor to this appellant.

The learned V ice  Chancellor (p. 97) finds John
K . D aly  to have been gu ilty  o f  laches and there-
upon, ign orin g  the rights o f  Thom as J . D aly and 
o f  this appellant, advises a decree o f  conveyance 
to com plainants, to the exclusion o f  everyone else. 
The question o f  laches on the part o f  John K . 
D aly  we discuss in the b r ie f filed on his behalf.

It  is difficult to see, how ever, how  laches on the 
part o f  John  K . cou ld  have any influence or  effect 
on the rights o f  Thom as J . I f  the transaction 
w ere an absolute conveyance to the guardian, then 
Thom as J. could ignore it, ju st as cou ld Bridget, 
whose heir he was. I f  it were a m ortgage, then 
Thom as J. had no interest except in the $1,300 in 
case John  K . elected to avail h im self o f  his equity 
o f  redem ption.

Furtherm ore, it is not shown in the case that 
Thom as J. or  this appellant ever knew o f  the
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declaration o f  trust. It  is certain  that dow n to  the 
filing o f  the bill in  this case (s ix  years a fter the 
death o f  the guardian  and tw enty years a fter  the 
death o f  the w ard ) com plainants took  no step 
tow ard en forcing  the so-called trust. The rights 
o f  Thom as J. or o f  this appellant w ere not being 
invaded by  any conduct o f  com plainants or o f  the 
guardian. H ence no action was necessary.

The learned V ice  Chancellor predicates the find-
ing o f laches upon the altered condition  o f  the 
parties, consisting  o f  the fact that “ death has 
sealed the lips o f  Gallagher, who was m ost inter-
ested in sustaining the lega lity  o f  the declaration  
o f  tru st.”  T o  this com m ent there is a tw ofo ld  
answer.

(1 ) In  view  o f  the prov isions o f  the Statute o f  
Frauds requiring such declarations to be “ m ani-
fested and proved  by  some w riting, signed b y  the 
p a r ty ”  legally  enabled to declare the trust, and 
the fact that no such w riting  was signed by  John
K . Daly, any testim ony b y  G allagher as to oral 
declaration by D aly  w ould have been incom petent.

(2 ) Gallagher, the guardian, survived the w ard  
fo r  fourteen years and did noth ing during all that 
time to ‘ ‘ sustain the legality  o f  the declaration  o f  
tru st,”  notw ithstanding he was the one “ m ost 
in terested”  in doing so.

I f , a fter  the death o f  the w ard, the guardian 
or the com plainants had taken any action looking 
tow ard enforcem ent o f  the trust, then w ould have 
been the time fo r  Thom as J. or  this appellant to 
have defended their interests. U ntil that hap-
pened they w ere not chargeable w ith any neglect.

It is noticeable, too, that in the filing o f  this 
very  bill this appellant, although a necessary  p arty  
by reason o f  kinship o f  her son and the prov isions

New Jersey State Library
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o f liis will, was com pletely ignored , and had to he 
brought into the case by  the counterclaim .

The decree o f  the Court o f  Chancery should 
be reversed, and this appellant decreed to be er 
titled to an undivided one-third interest in th 
prem ises in question.

C. F R A N K  S H A N L E Y , 
Solicitor o f Appellant, M argaret Daly.

JO H N  M IL T O N ,
O f Counsel.
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The appellants attack a decree determ ining that 
they had no estate or  interest in certain lands 
held in trust by  Dennis Gallagher in his lifetim e, 
and ad judging  that the eldest son o f  such trustee 
was seized o f  the same in trust fo r  the com plain -
ants, and d irecting  him to make conveyance to 
them. The m atter was opened b y  the filing o f  a 
bill asking fo r  a construction  o f  a declaration  o f  
trust under which the trustee stood seized, and 
particu larly  pray in g  that a pow er o f  appointm ent 
given to the defendant, John K . D aly, to designate 
the ultim ate feo fees  o f  the land be decreed to 
have expired. In  the opinion  o f  the V ice  Chan-
cellor the same had expired  by  fo rce  o f  the d on ee ’s 
repudiation  and a great lapse o f  tim e a fter its 
execution should have been made.
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Facts.
The facts have been stipulated and are suffi-

ciently outlined in the appellan ts1 brief.

I .

The guardian did not employ the funds of 
ward to purchase real estate.

The inhibition against the use o f  trust personal 
funds, w ithout d irection , in the purchase o f  real 
estate, is based upon the conception  that it is 
v iolative o f  the w ill o f  the settlor to change the 
character o f  the estate. I t  is not the transaction  
itse lf that is denounced, but the conversion .

W hen realty  is converted  into personalty , or 
vice versa, the consequences o f  such disposition , 
when unauthorized, a r e :

(a ) The guardian, irrespective o f  his fa ith  
or the degree o f  his prudence, is liable i f  loss 
ensues. Quick vs. F isher, 9 N. J. Eq. 802.

(b ) The w ard, when com petent, m ay ra tify  
or re ject the conversion , while the p rop erty  
rem ains in the hands o f  the guardian or  one 
w ith notice.

See citations o f  appellant.

These reflections, how ever, are purely  academ ic 
in the present case wherein it appears that there 
was no purchase by  the guardian, no conversion  
and no parting  w ith the control o f  the trust funds 
as personalty.

H e was charged w ith the difficult, and perhaps 
thankless, duty o f  m aintaining an invalid  fem ale, 
and supplied with a pa ltry  $1,300 fo r  the purpose.
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This was capable o f  a norm al produce o f  $78 per 
year, so small as in all likelihood to require an 
application  fo r  leave to use principal fo r  her 
maintenance, which evidently  he was loath to do. 
A ccord in gly , by  securing the control o f  the D aly  
property , keeping it in the fam ily  o f  the testatrix, 
and investing the guardianship m oney therein, he 
sought and was able to obtain fo r  the w ard, not 
only a y ield  o f  6 %  on the fund, but the surplus o f  
the incom e above the carryin g  charged. W ith  the 
benefit o f  legal advice, at once scrupulous and 
ingenious, he was able to devise the plan, o f  which 
appellants com plain, w hereby not on ly were the 
salutary ob jects m entioned attained, and it m ade 
possible to keep the fund  invested at interest dur-
ing the life  o f  the w ard, but also to secure fo r  
her the additional advantage o f  his own com plete 
dom ination o f  the security. In  this difficult en-
deavor, it was incum bent on him  clearly  to m a i n -
tain his con trol o f  the fund as a segregate invest-
ment, and avoid  the fact, appearance or argum ent 
o f  its absorption  into a real estate purchase. 
This he did  through the term s o f  the D eclaration  
o f  Trust.

The first prov ision  o f  the D eclaration , (p . 73, 
1. 12) fo llow in g  the d isavow al o f  h im self and his 
w ife  o f  their beneficial interest, is an assertion 
that the p rop erty  is charged with “ the paym ent 
o f  the sum o f  $1,300 invested by way o f m ortgage 
on said prop erty , m oneys belonging to B ridget 
A gnes D aly, which I  hold under the terms o f the 
will o f her mother, Bridget D aly.”  F urther on, 
in dealing w ith the d isposal o f  the proceeds in 
the event o f  sale, he prov ided , “ Out o f  the p ro -
ceeds to retain the investm ent o f  $1,300 under the 
trusts o f the will o f said Bridget D aly.”  B y  these 
proceedings he retained a control o f  the guardian-
ship fund to an extent m ore efficacious than w ould
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be prov ided  by  a bond and m ortgage with the 
expense and delay  incident to fo re c lo su re ; he ob-
served his duty to invest the funds entrusted to 
him, w ith real estate p ledged as security, w ith a 
ready expedient fo r  repaym ent through the exer-
cise o f  the reserved pow er o f  sale, and he bound 
h im self to hold and handle the funds both  during 
the period  o f  their investm ent and a fter their 
repaym ent, accord ing  to his obligations “ under 
the trusts o f the will o f said Bridget D aly.”  T o 
contend in the face  o f  this delineation o f  the 
transaction, that he m isfeasantly  converted  the 
funds, exposed them to loss or abandoned his 
fiduciary obligations, is sim ply to ignore the truth 
o f  the case.

The appellants herein do not make the sugges-
tion that loss was suffered, but on the contrary  
claim  the right to elect to take the entire property  
not as against the guardian or his representatives, 
nor yet as against subsequent grantees with 
notice, but as against unknowing and unpartici-
pating third p a rties ; getting  thereby the benefit 
o f  the greatly  increased value o f  the prop erty , the 
attainm ent o f  which depends exclusively  upon 
the success w ith which they can claim  that this 
trustee purchased, and did not invest.

II.

The covenants in the declaration of trust con-
stituted a sufficient investment of the guardian-
ship funds by way of mortgage.

A  deed o f  trust o f  real estate executed fo r  the 
purpose o f  securing a debt, and by  its term s, or 
im plications, conditioned to be vo id  on the pay -
ment o f  the debt, and carry in g  a pow er o f  sale 
on default, is essentially a m ortgage, and does
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not d iffer in its legal operation  and effect from  an 
ord inary  m ortgage w ith pow er o f  sale.

D eW olff vs. A. & W . Sprague M fg. Co., 
49 Conn. 282.

Brantley  vs. W ood, 97 Ga. 755, 25 S. E . 
499.

Union Mutual Ins. Co. vs. W hite, 106
111. 67.

Smith vs. Sheldon, 65 111. 219.
Harriman  vs. W oburn E lectric L. Co., 

163 M ass. 85, 39 N. E . 1004.
Shillaver vs. Robinson, 97 U. S. 68, 24

L . E d. 967.
W hite W ater Valley Co. vs. Vallette, 21 

H ow . (IT. S .) 414, 6 L . E d. 154.

In  the latter case it w as held that the bonds o f  
a corporation  which p ledged real and personal 
p rop erty  o f  a corporation , fo r  the paym ent o f  the 
debt and interest w ould  be treated and en forced  
by  a court o f  equity as a m ortgage.

The respective view s o f  the com m on law  and 
equity as to the nature o f  a m ortgage are w idely  
divergent. The form er, while not insistent on any 
precise form ula  o f  w ords, requires an instrum ent 
that evinces a present purpose on the part o f  the 
grantor, or m ortgagor, to con vey  the title to 
sp ecify  real estate, sufficiently described, to a des-
ignated person  as m ortgagee to be held b y  the 
latter as security fo r  the paym ent o f  a certain 
sum o f  m oney, or the perform ance o f  som e other 
act.

4 K ent. Com. 133.
M ontgom ery  vs. Bruere, 4 N. J . L . 310.

In  equity, how ever, alm ost any instrum ent in 
w riting  intended by  the parties to  p ledge land as 
security fo r  a debt, w ill be considered and treated
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as a m ortgage, although it m ay lack the form al 
requisites o f  a m ortgage and be insufficient to 
constitute a m ortgage at com m on law  or under a 
statute. The form s in which those liens are p re -
sented, and out o f  which has developed the learn-
ing o f  equitable m ortgages, are m anifold .

Jones M ortgages, P ar. 162.
Cummings vs. Jackson, 55 N. J . E q. 805.

In  the present m atter, irrespective o f  the ante-
cedent duty o f  the guardian and o f  the specific 
and pignorative language o f  the declaration, the 
m ere fact that the latter instrum ent charged the 
p rop erty  with the support and m aintenance o f 
B ridget A gnes D aly  “ during her natural l i f e ”  
(p . 73, 1. 38) w ould be sufficient to convert it into 
an equitable m ortgage in fa v or  o f  the incom petent.

Commercial Bank vs. Pridchert, 126 Cal.
600.

Hatch  vs. Hatch, 45 111. 178.
Sihley vs. B oss, 88 M ich. 315.
Brockway  vs. W ells, 1 P a ige (N . Y .)  615.

In  the latter case, a contract to purchase land 
which was assigned as security  fo r  a debt due to 
the assignee upon the condition  that i f  the debt 
was paid  at the tim e stipulated, the assignee 
should reassign the contract, was held in equity 
to be a m ortgage and that a right o f  redem ption  
resided in the assignor.
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III.

The terms of the declared trust prevailed, and 
the guardian did not take the legal title subject to 
another that was implied.

It is difficult to discern  from  the app ellan ts ’ 
b r ie f whether it is argued that there was a trust 
resulting in fa v or  o f  D aly  as the grantor, or  a 
trust resulting in fa v or  o f  the w ard to which the 
expressed trust was com pelled to yield. In  respect 
to the form er v iew  it is severally  argued that at 
the time o f  the declaration  by  G allagher, D aly  
was the ow ner o f  the p rop erty  * * * that he 
alone could have im pressed the land w ith such 
trusts perm itted by  law  as he m ight chose # *
it was fo r  him  to say whether his sister should 
have a m ere life  estate and to dictate the devolu -
tion o f  the rem ainder * * # d id  not execute or 
authorize any instrum ent con ferrin g  a pow er 
* * * nowhere is there evidence that he signed 
or authorized the signing o f  an instrum ent im -
pressing these lands w ith a trust * * * such 
assent as D aly  m ay have g iven  was w ithout con -
sideration and revocable * # * the necessary 
im plication  is present in his expressed desire to 
protect the interest o f  his w ife  as devisee o f  her 
son.

These suggestions are unintelligible in the light 
o f  the evidence that D aly  fo r  fu ll value, and seem- 
ingly  w ithout know ledge o f  the source from  which 
G allagher derived  the funds, conveyed to G al-
lagher by  a deed o f  fu ll covenants and learned 
nothing o f  the existence o f  a trust until a year 
or two later.
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E vidence w ould be inadm issible to show by  
parol that his absolute conveyance created a trust 
in his own favor.

L ovett vs. Taylor, 54 N. J . Eq. 311.

N either is there any basis fo r  the contention 
that the real estate was charged with a resulting 
trust in fa v or  o f  the w ard beyond the term s o f  
the declaration. G a llagh er ’s fiduciary obligations 
w ere defined by  the w ill o f  B ridget D aly, bequeath-
ing the legacy  to her daughter and appointing him 
guardian. P rim arily  his duty  was to keep the 
fund invested, support her out o f  the incom e and 
turn the principal over to  the w ard at the age o f  
twenty-one, should she be com petent to receive 
it, or to her legally  constituted custodian. N either 
the w ard nor her representatives had the right to 
m agn ify  his obligations beyond th is ; and no m at-
ter what m ay have been the fiscal course taken 
by  the guardian, no rights inured to these appel-
lants i f  he discharged his trust in con form ity  with 
the d irection  o f  the w ill and the requirem ents o f  
law. B y  the rights established through the dec-
laration  o f  trust, he fulfilled this duty, and as to 
any avails com ing under his control through the 
advancem ent o f  his own $500 and the exercise o f  
his business sagacity, the w ard and her repre-
sentatives have no rights. It  is as to this surplus 
that the declaration  o f  trust principa lly  deals, and 
it was w holly  w ithin the pow er o f  the declarer to 
say to whose benefit it should inure a fter the death 
o f  the w ard, the restoration  o f  her original estate 
to her adm inistrator, and the repaym ent o f  his 
own $500.

A  trust w ill not be im plied where an express 
trust endures sufficient fo r  the purpose o f  the 
justice  o f  the case. Trusts are never im plied 
except in case o f  absolute necessity.

S to r y ’s E q. Jur. 10th E d. P ar. 1196.
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The leading case on the subject is Cook  vs. 
Fountain, 3 Swanst. 585, containing L ord  N otting-
ham ’s fam ous judgm ent expounding the classifi-
cation o f  trusts. P art o f  his language is as fo l -
low s :

“ There is one good , general and infallib le 
rule, that goes to both  o f  these (i. e. im plied) 
kinds o f  trusts. I t  is such a general rule as 
never d ece iv es ; a general rule to which there 
is no ex cep tion ; and that is th is : The law  
never im plies, the court never presum es, a 
trust, but in case o f  absolute necessity. The 
reason fo r  this rule is sacred ; and i f  Chan-
cery  do once take liberty  to construe a trust 
by  im plication  o f  law, or  to presum e a trust 
unnecessarily, a w ay is opened to the L ord  
Chancellor to construe or  presum e any man 
in E ngland out o f  his estate. A n d  so, at last, 
every  case in court w ill becom e casus pro 
arnico.”

See also

Lew in T rusts, 12th E d. P a r . 124, N ote.
1 P erry  T rusts, 6th E d. P ar. 112.

O rdinarily  i f  a trustee transfers to another, 
w ithout getting  an equivalent, p rop erty  that he 
holds in trust, the other w ill hold  on the same 
trusts.

Deutsche P. K irche  vs. Trustees, 89 N. J .
E q. 242.

B y  fo rce  o f  this doctrine Gallagher, had he 
em ployed the guardianship funds to purchase the 
real estate fo r  his own benefit, w ould have taken 
the title subject to trust to carry  out the term s o f  
the w ill o f  B ridget D aly, but b y  his declaration  o f  
trust m ade sim ultaneously, he indicated his recog -
nition o f  this obligation  and designed to prevent 
its obscuration  by  the express declaration  that the
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funds were not in corporated  into the realty  but 
w ere invested by  w ay o f  loan only under the 
m onitorship o f  the will. This preservation  o f  the 
w a rd ’s rights rendered the presum ption  o f  a fu r -
ther trust w holly  unnecessary.

W ith  the real estate thus on his hands, and 
disclaim ing any beneficial right thereto, some dec-
laration  was im perative as to the present and 
ultim ate settlem ent o f  interests. These, accord ing 
to the declaration , w ere th ree fo ld ; the extent o f  
the w a rd ’s interest was expressed as the right to 
claim  a lien by  w ay o f  first m ortg age ; his own 
interest was lim ited to a lien by  w ay o f  second 
m ortgage. Over the aggregate o f  these two 
am ounts, there m ight (o r  m ight not) be a further 
value in the prop erty , which the declaration  con -
veniently calls the “ equity o f  redem ption .”  H is 
d irection  as to this surplus interest was that it 
should inure to such o f  the com plainants as John
K . D aly  should appoint. It  is argued that this 
being a consideration  w holly  rem oved from  his 
fiduciary obligation , he was free  to make what 
prov ision  he willed.

IV.

The right of cestui to elect to ratify an invest-
ment exists only to prevent an undue advantage 
to the trustee.

G ood conscience does not approve anyone get-
ting som ething fo r  nothing. Out o f  this m oral 
princip le grow s the doctrine o f  resulting trusts.

“ A ll resulting uses or  trusts w ill be found 
to be som e variation  o f  this princip le, v iz .: 
That one is presum ed not to be a donor o f  
p rop erty  conveyed or caused to be conveyed 
by  him. The idea that one who g ives value



expects to get value in return is at the root 
o f  resulting tru sts .”  H . F . Stone, Resulting 
Trusts cmd the Statute o f Frauds, 6 Col. 
L aw  R eview  326.

The doctrine that a cestui m ight elect to take 
the whole estate in which a trust fund was in -
vested, and through his own choice becom e p os-
sessed o f  m ore than his orig inal estate and norm al 
increm ent, w ould have never obtained in equity 
unless justified by  some m oral exigency. A n  in-
spection o f  the authorities disclose that stteh right 
is accorded, not w ith the ob ject o f  enriching the 
cestui, but to prevent the enjoym ent o f  an unjust 
advantage by  the trustee. The unearned incre-
ment must be aw arded either to a m isfeasant fidu-
ciary  or to an unentitled cestui, and the dem and 
that w rongdoing  be discountenanced is so urgent 
that the cestui becom es the rep ository  o f  what the 
w rongdoer is deprived.

The log ic  o f  the rule is thus expounded by  M r. 
Justice D ixon  in Rohle vs. Hasselbroch, cited by  
app ellan ts:

“ It is a fundam ental princip le  in regard  
to trust estates that the trustee shall derive 
to h im self no gain, benefit or  advantage by  
the use o f  the trust fu n d s ; w hatever o f  profit 
m ay be m ade shall belong to and becom e p a r-
cel o f  the trust estate. M cK n ig h t ’s E xecu tor 
v. W alsh , 9 C. E . Gr. 498. A n  outgrow th  o f  
this princip le is that, as between cestui que 
trust and trustee and all persons claim ing 
under the trustee otherw ise than by  purchase 
fo r  valuable consideration  w ithout notice, all 
p rop erty  belonging to the trust, how ever 
m uch it m ay be changed or  altered in its na- 
tu re j£? r  character, continues to be subject to 
or  affected b y  the trust. Pennell v. D effell, 

^  3J2, 388. A s  a concom itant
o l the rule ju st stated, and to effectuate fu lly  
the fundam ental princip le , another rule ex -
ists, that, when the trustee has im properly
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changed the fo rm  o f  the estate, the cestuis 
que trust m ay elect whether they w ill accept 
the estate in its new  form  or w ill hold  the 
trustee responsible fo r  it in its original con -
dition. F erris  v. V an  Vechten, 73 N. Y . 113. 
I f  the im proper conversion  turns out to he 
advantageous, they m ay adopt it and take 
the p ro fit ; i f  it results in loss, they m ay insist 
on having an equivalent fo r  the estate as it 
was b efore  the ch a n g e ; and when the cestuis. 
que trust are in fants, the court w ill deal with 
the m atter as it shall consider best fo r  their 
interest. H alcom b v. E xecu tor o f  H alcom b,
3 Stock. 281. This right o f  election by  the 
cestuis que trust is upheld b y  courts o f  equity 
in m any cases w here there has been m iscon-
duct on the part o f  the trustee, as m ay be 
seen b y  reference to F o x  v. M ackreth, 1 Lead. 
Cas. Eq. *115, and has been fu lly  approved  
by  this court. N u lford  v. Bow en, 1 Stock. 
797; Stew art v. Lehigh  V a lley  R a ilroad  Co., 
9 V r. 505. It  is en forced  in cases like the 
present, fo r  i f  a trustee purchases prop erty  
w ith trust funds in his hands, and takes title 
in his own name and fo r  his own benefit, he 
w ill, at the option  o f  the cestuis que trust, he 
declared to hold  it in trust fo r  them. D urling 
v. H am m ar, 5 C. E . Gr. 220; S tory  E q. Jur. 
P ars. 1260, 1262. A n d  if, in such a purchase, 
he has m ixed up m oneys o f  his own w ith the 
trust funds, a trust w ill still result to the 
cestuis que trust at their o p t io n ; and the bu r-
den w ill be on the trustee to show the amount 
o f  his own funds used in the purchase, and 
so fa r  as he fa ils  to make that distinction  the 
court holds the p rop erty  bound b y  the trust. 
R ussell v. Jackson, 10 H are 204, 213; In  re 
P u m frey , L . R . 22 Ch. D iv. 255; P erry  Trusts 
P ar. 128, 2 Pom . E q. Jur. P ar. 1076 ( 2 ) . ”

In  the present instance the right to elect does 
not exist because, having reference to the fo re -
going, (a ) the trustee did  not seek to derive gain 
from  the use o f  the trust funds, (b ) the trust 
funds w ere not altered in nature or  character,
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(c )  there was no m isconduct on the part o f  the 
trustee, (d )  the trustee did  not take title in his 
own name and fo r  his own benefit, (e ) the trustee 
did not m ix up m oneys o f  his own with those o f  
the trust fund.

V.

The claim of the appellant, Margaret Daly, is 
successive to that of the appellant, John K. Daly, 
and his demand is outrageously inequitable.

D aly, flouting the expressed w ish o f  his m other 
that he keep the p rop erty  fo r  ten years, sold it to 
Gallagher in the open m arket fo r  its fu ll value 
which he received  in cash (pp . 57, 58). A fte r  a 
lapse o f  th irty  years, and in the face  o f  his own 
deed, and w ithout even an o ffer  to restore the 
purchase price, m ade actually or  in his pleading, 
he seeks to have a court decree that he is still an 
owner o f  the prop erty . T o  sustain this position  
he must contend that his deed was not a deed ; 
that the investm ent o f  the trust funds w as not 
an investm ent, and that the declaration  o f  trust 
was a nullity. N o claim  is set up by  him  o f  frau d  
or m istake in the m aking o f  *his absolute deed, 
which w ould be the on ly m ethod w hereby he could 
avoid  i t ;  his b r ie f concedes that the p rop erty  
today  is charged w ith a m ortgage lien in fa v or  
o f  the w a rd ’s adm in istrator; and he escapes from  
the trust declaration  by  ignoring  it.

N otw ithstanding the forego in g , points are m ade 
in the appellan ts ’ b r ie f that subsequent to the 
deed, he had a surviving control o f  the p rop erty  
that reserved to him  the right to declare the 
term s o f  a trust, and that the declaration  in ques-
tion was not executed, authorized or  assented to 
by  him self (A p p e lla n ts ’ b r ie f, P oin t 2 ).
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The prayer o f  his counterclaim  was that he be 
decreed to be a one-third owner as heir o f  B ridget 
A gnes D a ly ; yet he contends b e fore  this court 
fo r  the first time, that he is the sole owner o f  the 
prem ises because his absolute deed was in fact a 
m ortgage fo r  $1,300. H e seeks to p rove  it b y  the 
argum ent that the declaration  o f  trust is silent as 
to who should p ay  the principal, and that it is but 
natural to assume that he is the debtor, and 
therefore the m ortgagor, and ultim ately the 
holder o f  the fee. H is diatribe concludes w ith a 
lam entation that he cannot find anybody to  whom  
he m ight sa fely  pay  back the $1,300.

It is difficult to  answer a contention so weird. 
A s  an appellant in this court, he is not at liberty 
to set up a claim  o f  right different from  that 
urged below  and cannot through m ere criticism  
o f  the opinion  o f  the m ourned V ice  Chancellor, 
evade the effect o f  his absolute deed. It  is sig -
nificant that the opin ion  o f  V ice  Chancellor Griffin 
w holly  ignored  the claim s that the trustees acted 
ex maleficio, and also that the appellants had any 
right o f  inheritance.

VI.

Appellants were guilty of laches.

B ridget A gnes D aly  died in 1904. B y  the term s 
o f  the declaration , upon her death the m ortgages 
standing in fa v or  o f  her estate and in fa v or  o f 
Gallagher w ere payable. I f  paid, it then became 
the duty o f  D aly, as donee o f  the pow er, to  ap-
point what children o f  M ary  E lizabeth B oylan 
should take the entire estate; or i f  unpaid, what



15

children should take subject to the liens o f  two 
said investm ents; the declaration  o f  trust, in its 
general aspect, contem plated the com posure o f  the 
entire m atter and the exoneration  o f  the guardian 
from  further responsib ility  upon the death o f  the 
ward. N o reason can be conceived w hy the 
guardian should care to p ro lon g  his obligations 
beyond that event.

D aly, from  the outset, was covetous o f  the p ro p -
erty  and refused  to make the appointm ent that 
w ould burn his bridges behind him. H e sought to 
acquire the p rop erty  fo r  h im self through the 
e fforts o f  buying it in at a tax sale (p . 58 ), through 
offers o f  a settlem ent w ith the B oylan  children 
(p . 59), and through special negotiations w ith one 
o f  the latter (p. 64). A ccord in g  to his testim ony, 
during this lapse o f  th irty-three years, i f  his 
counterclaim , testim ony or contentions on this 
appeal are to be believed, he regarded  h im self as 
having an interest in the p rop erty  which could be 
settled on ly  by  resort to a court o f  equity, but 
nevertheless assented to and acquiesced in the 
equitable situation created by  the declaration  o f  
trust.

H e was gu ilty  o f  laches which was p rop erly  
invocable against him  by  the court, even though 
not pleaded, because his lon g  delay indicated a 
purpose not to act upon the pow er o f  appoint-
ment, and his inactiv ity  in respect thereto w as 
evincive o f  his own conception  that the pow er did  
not survive beyond a reasonable tim e a fter the 
death o f  B ridget A gnes Daly.

N orfolk & H osiery Co. vs. Arnold, 49 
N. J . E q. 390.
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VII.

The court below properly held that the right 
to exercise the power expired a reasonable time 
after the death of the ward.

The V ice  Chancellor proceeded  upon the ele-
m entary princip le  that the intention o f  the donor 
o f  a pow er is controlling. In  the present instance 
the intention can be gathered from  the term s o f 
the declaration  o f  trust. It  recites the fa ct that 
the donor is a guardian w ith funds fo r  invest-
ment in his hands, and that such investm ent is 
to term inate upon the death o f  the w ard. It  fu r -
ther declares his own investm ent o f  $500 is like-
wise to term inate on the death o f  the ward.

P aragraph  5, which is the ob ject o f  dispute, 
undertakes a d irection  o f  what shall be done, in 
general, “ upon the death o f  the said B ridget 
A gnes D a ly ” ; on that happening the prop erty  
was to be conveyed to such o f  the com plainants 
as D aly  should direct. This is the plain  language 
o f  the paragraph, which proceeds to deal w ith the 
contingencies o f  D aly  dy ing  and m aking such 
appointm ent by  w ill; dying and fa ilin g  to make 
such testam entary appoin tm en t; the d o n o r ’s right 
to appoint in his lifetim e, and the d o n o r ’s death 
without leaving such direction.

A ll these latter prov ision s are subordinate to 
the general design that the conveyance, as directed 
through appointm ent, should be m ade upon the 
death o f  the w a r d ; the several prov ision s o f  the 
paragraph  can be brought into harm ony on ly  
through constru ing them as re ferr in g  to the p os-
sibility  that the w ard w ould outlive either D aly 
or the trustee, or both. The language respecting 
the possib ility  that D aly  “ shall die leaving a last



w ill ,"  must be read "sh a ll have died' In order to 
consound with the remaining language of the same 
nhrase, "he sh all, in said last w ill and testament, 
Live directed." This is  demanded by the clear evi-
dence of the instrument that the_death of the ward 
should mark the end of the guardian s responsioility .

N o incentive existed fo r  the protraction  o f  the 
trust beyond the time when the gu ard ian ’s re -
sponsibility  term inated; thereafter he w ould be 
an in terloper in the a ffa irs o f  another fam ily . 
The prov ision  fo r  reclaim ing his own m oney in-
vested when the w ard should die, is significant o f  
a design to w holly  term inate the transaction  on 
that occurrence.

V ice  Chancellor Griffin discerned an additional 
reason in the prov ision  that there should be an 
assignm ent o f  the “ securities by  which the p ro p -
erty  should then be represen ted .”

It is respectfully submitted that the decree of 
the Court of Chancery should be affirmed.

R i c h a r d  D o h e r t y , 
S olicitor o f  and o f  Coun-

sel with A ppellees, R yan, 
R och ford  and B oylan.
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