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Notice of Appeal and Grounds.

N e w J e r s e y S u p r e m e C o u r t  i0

PASSAIC COUNTY.

Pa s s a ic -B e r g e n  L u m b e r  C o m -
p a n y , a corporation,

Plaintiff,

v .

U n it e d  S t a t e s  T r u s t  C o m p a n y  o f  
N e w a r k , N. J., a corporation,

Defendant.

Action at Law.

20

To

H a r r y  L o e b ,
Passaic, New Jersey,

Attorney of Plaintiff 
Passaic-Bergen Lumber Company, 

a corporation.
30

Si r :

P l e a s e  T a k e  N o t ic e  that the defendant in the 
above entitled cause, appeals to the New Jersey 
Court of Errors and Appeals from the whole of 
the judgment entered in this cause, on the follow-
ing grounds, to wit:

1. The trial court erred in refusing to grant 
defendant’s motion of non-suit as against the 
plaintiff.

40
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Amended Complaint.

2. The trial court erred in directing a verdict 
against the defendant and in favor of the plaintiff.

Respectfully yours,

S a u l  and Jo s e p h  E. C o h n , 
Attorneys for the Defendant.

Service acknowledged of a copy of the within 
Notice of Appeal this 8th day of Jan. 1932.

H a r r y  L o e b , 
Attorney of Plaintiff.

Am ended Complaint.
(Filed Sept. 17, 1930.)

N E W  JERSEY SUPREME COURT, 

P a s s a i c  C o u n t y .

P a s s a i c  B e r g e n  L u m b e r  C o m p a n y  
a Corporation of New Jersey,

Plaintiff,

v. > Action at Law.
U n i t e d  S t a t e s  T r u s t  C o m p a n y , a 

Corporation of New Jersey,
Defendant.

Plaintiff, a corporation of the State of New 
Jersey, having its principal office in the City of 
Clifton, County of Passaic, and State of New 
Jersey, for its amended Complaint, says that:



Amended Complaint.

F ir s t  Co u n t .

1. The plaintiff is a corporation of the State 
of New Jersey, engaged in the business of buying 
and selling lumber, millwork and other kinds of 
building materials.

2. The defendant is a banking corporation of 
the State of New Jersey, and conducts its business 
in the City of Newark, County of Essex, and State 
of New Jersey.

3. That on August 8th, 1928, one Mario Alagno, 
became indebted to the plaintiff for materials sup-
plied, and said Mario Alagno, in part payment of 
said debt, delivered to one John R. Schick a check 
for $4000. bearing date last above referred to, 
made by Lintott, Kahrs & Young and signed by 
Joseph Kahrs, to the order of Passaic-Bergen 
Lumber Company, which check bears No. 1115, 
and is drawn on the National State Bank of New-
ark, N. J. That this plaintiff did not endorse the 
said check, but an endorsement appears in the 
name of the plaintiff by means of a rubber stamp, 
and following the aforesaid endorsement appears 
the name of “Fidelity Home Building Inc.”

4. That on or about the 13th day of August, 
1928, the said Fidelity Home Builder Inc. tendered 
the said check to the defendant, and the said de-
fendant cashed the said check for Fidelity Home 
Builder Inc. or credited the same to its account. 
That the plaintiff, at no time authorized the trans-
fer or delivery or the negotiation of said check to 
Fidelity Home Builder Inc.

5. That the said check was in due course col-
lected by the defendant from the National State



10

20

30

40

4

Amended Complaint.

Bank of Newark, N. J., upon which bank the said 
check was drawn, and the said National State 
Bank of Newark, N. J. charged the account of the 
makers of said check with the amount thereof, 
and returned the said voucher to them.

6. That the plaintiff has not received the pro-
ceeds or the moneys on said check, nor has it re-
ceived any credit thereon, value or consideration, 
although the said check was the property of this 
plaintiff.

7. That when the defendant received the check 
payable to the order of the plaintiff, which check 
purported to bear an endorsement of the plaintiff 
corporation, the bank was chargeable with notice 
so as to put it upon inquiry to determine whether 
the endorsement of the corporation was genuine 
and authorized, and it became and it was the duty 
of the defendant before cashing the said check or 
entering or allowing the said Fidelity Home 
Builder Inc. any credit thereon or guaranteeing 
the said endorsement, to advise and assure itself 
as to the genuineness and validity of the endorse-
ments prior to the Fidelity Home Builder, Inc. and 
as to whether the parties purporting to be and 
appear as endorsees on the said check had author-
ized their endorsements and consented to the 
negotiation and delivery of the said check; and 
the failure or neglect on the part of the defendant 
to inform, assure and advise itself as to whether 
the endorsement prior to the endorsement of 
Fidelity Home Builder Inc. was genuine and au-
thorized, constituted a breach of duty on its part 
to the plaintiff, and as a result thereof in crediting 
the proceeds of plaintiff’s check to Fidelity Home 
Builder, Inc., the defendant became and is liable
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Amended Complaint.

to the plaintiff in the amount thereof, to wit, the 
sum of $4000.00.

Plaintiff demands judgment on this count in 
the sum of $4000.00 together with interest thereon 
from August 8th, 1928. 10

Se c o n d  C o u n t .

1. All of the allegations contained in para-
graphs One and Two of the First Count, are made 
part of this Count, as though repeated in full and 
at length verbatim.

2. That on September 29th, 1928, Alexander 
Maryanski became indebted to the plaintiff for 
materials supplied, and said Alexander Maryanski 
delivered in part payment of said debt to one John
R. Schick, his check bearing date as above referred 
to, to the order of the Passaic-Bergen Lumber 
Company, which check was drawn for $5700.00 
on the Bloomfield Savings Institution of Bloom-
field, N. J. That this plaintiff did not endorse the 
said check, but written on the reverse side of said 
is the endorsement of the Fidelity Home Builders, 
as follows “Fidelity Home Builders, for deposit.”

3. That on or about October 15th, 1928, the said
Fidelity Home Builders tendered the said check to
the defendant, and the said defendant cashed the
said check for Fidelity Home Builders or credited
the same to its account. That the plaintiff at no
time authorized the transfer, delivery or the nego-
tiation of said check to Fidelity Home Builders.
That the said check was credited to the account of
Fidelity Home Builders notwithstanding that the
said check was not endorsed by the Passaic-Beraen

& 40Lumber Company, the payee of said check.
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Amended Complaint.

4. That the said check was in due course col-
lected by the defendant from the Bloomfield Sav-
ings Institution of Bloomfield, New Jersey, upon 
which bank the said check was drawn, and the 
said Bloomfield Savings Institution charged the 
account of the maker of said check with the 
amount thereof, and returned the said voucher to 
him.

5. That the plaintiff has not received the pro-
ceeds or the moneys on said check, nor has it re-
ceived any credit thereon, value or consideration, 
although the said check was the property of this 
plaintiff.

6. That when the defendant received the check 
payable to the order of the plaintiff, which check 
failed to bear any endorsement of the plaintiff, the 
bank was chargeable with notice so as to put it 
upon inquiry to determine whether the plaintiff 
had authorized or consented to the delivery of the 
check to the Fidelity Home Builders; and it be-
came and it was the duty of the defendant before 
entering or allowing the said Fidelity Home 
Builders any credit thereon to advise and assure 
itself as to the title of Fidelity Home Builders to 
the said check, and also to inquiry as to the reason 
for the failure of the plaintiff herein to endorse the 
said check, and the failure or neglect on the part 
of the defendant to inform, assure and advise it-
self as to whether the plaintiff had parted with 
title to the said check, or as to whether in fact the 
Fidelity Home Builders had any title or ownership 
in said check, and whether the endorsement of 
Fidelity Home Builders was with the knowledge or 
authority of the plaintiff, constituted a breach of 
the duty on its part to the plaintiff, and as a re-
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Amended Complaint.

suit of its act in crediting the proceeds of the 
plaintiff’s check to the Fidelity Home Builders, the 
defendant became and is liable to the plaintiff in 
the amount thereof, to wit, the sum of $5700.00.

Plaintiff demands judgment on this Count in the 1Q 
sum of $5700.00 together with interest thereon 
from September 29th, 1928.

T h ir d  C o u n t

1. That on or about the 8th day of August,
1928, the defendant became and was indebted to 
the plaintiff in the sum of $4000.00, and that on 
or about the 29th day of September, 1928, defend-
ant became indebted to the plaintiff in the sum 
of $5700.00, for the price and value of goods sold 20 
and delivered by the plaintiff to the defendant at 
its request; and in the like sums of money for the 
price and value of goods bargained and sold by 
the plaintiff to the defendant at its request; and 
in the like sums of money for the price and value 
of work done and materials for the same provided 
by the plaintiff for the defendant at its request; 
and in the like sums of money for moneys lent 
by the plaintiff to the defendant, at its request; 
and in the like sums of money received by the de-
fendant for the use of the plaintiff; and in the 
like sums of money for moneys paid by the plain-
tiff for the use of the defendant, at its request; 
and in the like sums of money for interest due 
from the defendant to the plaintiff for the plain-
tiff having forborn moneys due from the defend-
ant to the plaintiff, at the defendant’s request for 
a long time then elapsed; and in the sums of 
money for moneys found to be due from the de-
fendant to the plaintiff on an account then and 40
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Bill o f Particulars Annexed to Amended  
Complaint.

there stated between them; and the defendant 
afterwards, to wit, on the respective days and year 
last aforesaid, in the County aforesaid, in consid-
eration of the premises, promised to pay the said 
last mentioned moneys to the plaintiff on request, 
yet the defendant disregarded its promises, and 
has not paid any of the said moneys, or any part 
thereof, to the plaintiff’s damage.

The plaintiff demands judgment on this Count 
in the sum of $9700.00 together with interest on 
the sum of $4000.00 from August 8th, 1928, and 
interest on the sum of $5700. from September 29th,
1928.

H a r r y  L o e b . 
Attorney for Plaintiff.

Bill o f  Particu lars.

The following is a bill of particulars of plain-
tiff’s demand, to wit: The said demand is predi-
cated upon two checks and drafts collected by 
defendant as follows:

1. The first check bearing date August 8th, 1928, 
made by Lintott, Kahrs & Young to the order of 
Passaic-Bergen Lumber Company, drawn on the 
National State Bank of Newark, N. J., and en-
dorsed on the reverse side of said check in the 
name of the plaintiff herein by means of a rubber 
stamp, and thereafter endorsed by Fidelity Home 
Builder Inc. The endorsement of the plaintiff on 
said check was forged and unauthorized, and the 
said check was collected by defendant and paid 
to the said Fidelity Home Builder Inc. without the 
said check being negotiated, endorsed and deliv-
ered by the plaintiff or authorized by it.

►
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Bill of• Particulars Annexed to Am ended  
Complaint.

Principal amount of said check.. $4,000.00 
Interest thereon from August 8th, 1928.

2. The second check bearing date September 
29th, 1928, made by Alexander Maryanski to the 10 
order of Passaic-Bergen Lumber Company, drawn 
on the Bloomfield Savings Institution of Bloom-
field, N. J., which check was not endorsed in any 
wise or manner by the Plaintiff. On the reverse 
side of said check appears the name of “Fidelity 
Home Builders, for deposit.” The said check was 
collected by the defendant and paid to the said 
Fidelity Home Builders without the said check be-
ing negotiated, endorsed and delivered by the 
plaintiff or authorized by it. 20

Principal amount of said check. .  $5,700.00 
Interest thereon from September 29, 1928.

H a r r y  L o e b , 

Attorney of Plaintiff.

3 0

40
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Answer to Am ended Complaint.

N E W  JERSEY SUPREME COURT, 

P a s s a i c  C o u n t y .

P a s s a i c  R e r g e n  L u m b e r  C o m p a n y ,  

a corporation of New Jersey,
Plaintiff,

v. >  A c t i o n  a t  L a w

U n i t e d  S t a t e s  T r u s t  C o m p a n y ,  a 
corporation of New Jersey,

Defendant.

The defendant, a banking corporation of the 
State of New Jersey, having its principal office in 
the City of Newark, County of Essex and State 
of New Jersey, answering the plaintiff’s amended 
complaint, says that:

A n s w e r  t o  F i r s t  C o u n t .

1. Defendant has no information or knowledge 
sufficient to form a belief as to the allegations con-
tained in paragraph 1 of the first count of the 
amended complaint herein, and therefore neither 
admits nor denies same, but leaves the plaintiff 
to its proof thereof.

2. Defendant admits the allegations containedo
in paragraph 2 of the first count of the amended 
complaint herein.

3. Defendant has no information or knowledge 
sufficient to form a belief as to the statements 
made in paragraph 3 concerning the several trans-
fers or endorsements of the check designated
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Answer to Amended Complaint.

therein; and specifically denies that the plaintiff 
did not endorse said check.

4. Defendant admits the statement as to the 
tender of said check by Fidelity Home Builder,
Inc., and the credit of the same to its account; and 
denies the remaining statements in paragraph 4 
of the first count of the amended complaint herein.

5. Defendant admits that said check was in 
due course collected by the defendant from the 
National State Bank of Newark, N. J., for and in 
behalf of Fidelity Home Builder, Inc., but has no 
information or knowledge sufficient to form a be-
lief, as to the balance of the statements contained 
in paragraph 5 of the first count of the amended 
complaint, and therefore neither admits nor de-
nies same, but leaves the plaintiff to its proof 
thereof.

6. The defendant denies the statements con-
tained in paragraph 6 of the first count of the 
amended complaint herein.

7. The defendant denies the statements con-
tained in paragraph 7 of the first count of the 
amended complaint herein as alleged, and affirma- ||| 
tively says that it was not careless nor negligent
in crediting the proceeds of said check to Fidelity 
Home Builder, Inc. Defendant further answering 
said paragraph, states that it was under no obli-
gation nor did it owe any duty whatsoever to 
plaintiff as is alleged in said paragraph.

A n s w e r  t o  Se c o n d  C o u n t .

1. All of the answers to the allegations con-
tained in paragraphs 1 and 2 of the first count are 40
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Answer to Am ended Complaint.

made part of the answer to this count as though 
repeated in full and at length verbatim.

2. Defendant has no information or knowledge 
sufficient to form a belief as to the statements 
made in paragraph 2 of the second count, con-
cerning the several transfers or endorsements of 
the check designated therein, and therefore neither 
admits nor denies same, but leaves the plaintiff 
to its proof thereof; but this defendant specifically 
denies that the plaintiff did not endorse the said 
check.

3. The defendant admits the statements as to 
the tender of said check by Fidelity Home Builder, 
Inc., to the defendant and the credit of the same 
to its account; but denies the remaining statements 
in said paragraph 3 of the second count herein, 
and affirmatively states that said check did bear 
the authorized endorsement of the plaintiff.

4. The defendant admits that the said check re-
ferred to in paragraph 4 of the second count, was 
in due course collected by the defendant from the 
Bloomfield Savings Institution of Bloomfield, New 
Jersey, for and in behalf of the Fidelity Home 
Builder, Inc., but defendant has no information 
or knowledge sufficient to form a belief as to the 
rest of the allegations contained in said paragraph, 
and therefore neither admits nor denies same, but 
leaves the plaintiff to its proof thereof.

5. Defendant denies the allegations contained 
in paragraph 5 of the second count.

6. Defendant denies the statements contained 
in paragraph 6 of the second count as alleged, and 
affirmatively says that it was not careless nor neg-
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Answer to Amended Complaint.

ligent in crediting the proceeds of said check to 
Fidelity Home Builder, Inc. Defendant further 
answering said paragraph, states that it was under 
no obligation, nor did it owe any duty whatsoever 
to plaintiff as alleged in said paragraph. ^

A n s w e r  t o  T h i r d  C o u n t .

1. Defendant denies the statements made in 
paragraph 1 of the third count of the amended 
complaint herein, and affirmatively states that it 
is not indebted to the plaintiff in any sum what-
soever.

Se p a r a t e  Sp e c ia l  D e f e n s e s  t o  F ir s t , Se c o n d

a n d  T h i r d  C o u n t s . 20

1. The respective checks in each instance were 
endorsed by the plaintiff, through one of its offi-
cers or agents, duly authorized so to do.

2. The transfer and negotiation of said checks 
and the delivery thereof to Fidelity Home Builder,
Inc., were authorized by the plaintiff.

3. The plaintiff has received value for the full 
amount of both of said checks.

4. Defendant received both of the checks set 
forth in the amended complaint as a holder in due 
course.

5. Plaintiff is estopped from denying the au-
thority of John B. Schick to endorse the checks 
set forth in the complaint, in that the said plaintiff 
held out to this defendant and to the public in 
general, that the said John B. Schick was its man-
ager and executive in charge of the actual opera-
tion of the business and generally held out to the 40
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Answer to Am ended Complaint.

defendant and others that the said John R. Schick, 
such executive and manager aforesaid, was em-
powered to completely and fully conduct the busi-
ness of the plaintiff, including the sale of merchan-
dise, fixing of the terms and prices on the said 
sales, collection of debts due, compromising of 
disputes and endorsing collecting and cashing of 
checks and notes for many years, prior to the acts 
complained of in the amended complaint herein, 
all of which were ratified by the plaintiff. De-
fendant relied upon such holding out and repre-
sentations in the negotiation of the checks referred 
to in the amended complaint herein.

6. Said John R. Schick was in fact actually au-
thorized to endorse the checks referred to in the 
amended complaint herein in the manner therein 
described, by the plaintiff.

7. Said Fidelity Home Builder, Inc., the en-
dorsee of the checks referred to in the amended 
complaint herein, was a corporation owned and 
controlled by plaintiff corporation, and the pro-
ceeds of the checks referred to in the amended 
complaint herein, were actually disbursed and 
used by the plaintiff corporation in the payment 
of debts of the Fidelity Home Ruilder, Inc., at the 
direction of the plaintiff corporation, said plaintiff 
corporation being vitally and financially interested- 
in and in control of the operations of said Fidelity 
Home Builder, Inc.

Sa u l  & Jo s e p h  E. C o h n , 
Attorneys of Defendant.
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Reply to Answer to Amended Complaint.

NEW  JERSEY SUPREME COURT, 

P a s s a ic  C o u n t y .

P a s s a ic -R e r g e n  L u m b e r  Co m p a n y , 
a Corporation of New Jersey,

Plaintiff,

v. > Action at Law.

U n it e d  St a t e s  T r u s t  C o m p a n y , a 
Corporation of New Jersey,

Defendant.

10

The plaintiff for its reply to the answer to the 20 
amended complaint, says:

1. It denies every allegation in the Answer to 
the First Count, the Answer to the Second Count, 
and the Answer to the Third Count.

2. It denies every allegation in the Separate 
Special Defenses to the First, Second and Third 
Counts.

3. It reserves the right at or before the trial 
to move to strike out the said answer to the 
amended complaint upon the ground that it does 
not set forth facts sufficient to constitute a legal 
defense to the cause of action set forth in the 
amended complaint herein.

H a r r y  L o e b , 
Attorney of Plaintiff.

40
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Postea.

N E W  JERSEY SUPREME COURT, 

P a s s a i c  C o u n t y .

P a s s a i c - B e r g e n  L u m b e r  C o m p a n y ,  

a corporation of New Jersey,
Plaintiff,

* L Action at Law.
U n i t e d  S t a t e s  T r u s t  C o m p a n y ,  a 

banking corporation of New 
Jersey,

Defendant.

This case was tried before Honorable W illiam
B. Harley, Common Pleas Judge, assigned by the 
Supreme Court to hear Circuit Court causes, with 
a jury at the Passaic Circuit on December 18th, 
1931, December 21st, 1931, and December 22nd, 
1931.

The said Judge directed the jury to return a 
verdict against the defendant and in favor of the 
plaintiff on the first count in the sum of $4,000.00, 
together with interest thereon from August 8th, 
1928, making a total sum of $811.33, and on the 
second count to return a verdict against the de-
fendant in favor of the plaintiff in the sum of 
$5,700.00, together with interest thereon from Sep-
tember 29th, 1928, making a total of $1,106.75, and 
the jury did accordingly return a verdict against 
the defendant and in favor of the plaintiff for the 
said sum of $4,811.33, on the first count, and the 
said sum of $6,806.75, on the second count, mak-
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Rule for Judgment.

ing a total in the sum of $11,618.08 on the first 
count and the second count.

W i l l i a m  B .  H a r l e y ,

Judge.
On motion of 10

H a r r y  L o e b ,

Attorney of Plaintiff.

Rule for Judgment.

NEW  JERSEY SUPREME COURT.

P a s s a i c - B e r g e n  L u m b e r  C o m p a n y ,  

a corporation of New Jersey,
Plaintiff,

v.

U n i t e d  S t a t e s  T r u s t  C o m p a n y ,  a 
banking corporation of New 
Jersey,

Defendant.

 ̂Action at Law. 
On Postea.

$11,618.08
87.34

$11,705.42
___________________________________V

20

30

It is ordered that judgment be and hereby is 
entered in favor of plaintiff and against the de-
fendant for the sum of eleven thousand, six hun-
dred and eighteen dollars and eight cents, besides 
costs to be taxed nisi.

Entered December 26, 1931.

On motion of H a r r y  L o e b ,  Atty.
40
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Case.

N E W  JERSEY SUPREME COURT, 

Pa ss a ic  Cir c u it .

Pa s s a ic -Ber ge n  L u mb e r  Co mp a n y , 
a Corporation of New Jersey,

Plaintiff,

v.
> Action at Law.

Un it e d  St a t e s  T r u s t  Co mp a n y , a 
Banking Corporation of New  
Jersey,

Defendant.

Paterson, N. J., Dec. 18, 1931.
2 :0 0  P. M.

Tried Before— Hon. W m . B. Ha r l e y , Judge, and a 
Jury.

A ppe ar an c es  :

Ha r r y  L o e b , Esq., Counsel for Plaintiff. 
Messrs. Sa u l  and Jo s e ph  Co h n  (by Jo se ph  

Co h n , Esq.), Counsel for Defendant.
A Jury was duly empaneled and sworn. 
Counsel for the respective parties opened 

the case to the Jury.

Pl a in t if f ’s  Ca s e .

GEORGE B. W EBER  sworn.

Direct examination by Mr. L oeb :

Q. Mr. W eber, are you employed by the National 
State Bank of Newark? A. Yes, sir.

Q. In what capacity? A. Head bookkeeper.
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Q. Are you in charge of their records? A. Yes, 
sir; I am.

Q. W ere you served with a subpoena duces 
tecum to produce the account of Lintott, Kahrs & 
Young,. Trustees? A. Yes, sir.

Q. You have the records with you? A. Yes, sir.
Q. W ill you produce them, please? A. (W it-

ness produces papers.)
Q. Is this the original account of Lintott, Kahrs 

& Young? A. Original accounts; yes, sir.
Q. Have you, with you, a checks for $4,000.00? 

A. Yes, sir.
Q. W ill you produce that check? A. (Witness 

produces paper.)

Mr. Loeb: (Handing paper to Mr. Cohn.)
Mr. Cohn: If you will prove this is Lin-

tott, Kahrs & Young’s signature.

Q. Do you know Mr. Kahrs’ signature? A. Yes, 
sir.

Q. To whom is that check made payable? A. 
To the Passaic-Bergen Lumber Company.

Q. And that check was made by Joseph Kahrs? 
A. Yes, sir.

Mr. Loeb: I offer the check in evidence.
Mr. Cohn: No objection.
(The same was marked Plaintiff’s Exhibit 

P-1 in Evidence.)
Mr. Loeb: I will read the check to the

jury.
The Court: All right.
Mr. Loeb (reading): It is a check on the 

account of Lintott, Kahrs & Young, Newark, 
N. J., dated August 8, 1928, No. 1115, “Pay 
to the Order of Passaic-Bergen Lumber 
Company, Four Thousand Dollars Exactly,
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George B. W eber, direct.

$4,000.00; Lintott, Kahrs & Young, Trustee 
Account, (Signed) Joseph Kahrs,”  on the 
National State Bank of Newark, New Jer-
sey. On the reverse side appears a rubber 
stamp, “ Passaic-Bergen Lumber Company,”  
“ Fidelity Home Builders, Inc.” , and then it 
is stamped, “Received Payment” by this 
bank, then cleared in the Newark Clearing 
House, “ prior endorsements guaranteed, 
August 13, 1928, United States Trust Com-
pany,” perforated “8-14-28, N. S. B.”

Q. W as Mr. Kahrs’ or the account of Lintott, 
Kahrs & Young, charged with the amount of 
$4,000.00? A. Yes, sir.

Q. And does that appear upon the record that 
you have there? A. Yes, sir.

Q. Is that the original record? A. Original rec-
ord; yes, sir.

Mr. Loeb: I offer it in evidence. By con-
sent, your Honor, we will mark the carbon 
copy, so that the original can go back to the 
bank.

The Court: All right.
(The same was marked Plaintiff’s Exhibit 

P-2 in Evidence.)

Q. Mr. W eber, did the United States Trust Com-
pany receive the proceeds of this check from the 
National State Bank of Newark? A. Yes, sir.

Q. And the National State Bank of Newark 
debited the Trustee Account of Lintott, Kahrs & 
Young with the amount of $4,000.00? A. Yes, sir.

Q. As far as your records show, the Passaic- 
Bergen Lumber Company received no credit on 
this check? A. No, sir.

Mr. Loeb: That is all.
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Cross examination by Mr. Cohn:

Q. Mr. Weber, just a moment. You say that you 
are the head bookkeeper of the National State 
Bank? A. Yes, sir.

Q. Are these records written up under your per-
sonal direction? A. Why, I have authority— not 
personally, no.

Q. How do you know they are accurate? A. 
W hy, proven there, by having this check to check 
up, to prove it.

Q. W ill you designate on that sheet where there 
is a charge of $4,000 made, corresponding with 
the check that is in evidence? A. August, the 14th 
(indicating).

Q. You are sure that that is the identity of the 
amount with the check? A. Yes, sir.

Q. When you say that the United States Trust 
Company received the proceeds of this check, what 
do you mean, that it received the proceeds? A. 
By their bank stamp, guarantee of endorsements.

Q. That is not how they received the proceeds 
■M̂-? A. W ell, that is, through the Clearing House.

Q. How does that work? A. W ell, through the 
Bank’s Clearing House, they send the check to us, 
and we, in turn, pay them.

Q. Just a minute. You say, “They send the check 
to us, and we send the check to them” ; what do 
you mean by “we” and “they” ? A. The United 
States Trust Company send the check to us, to be 
cleared.

Q. To whom? A. To the National State Bank, to 
be cleared.

Q. Then, what does the National State Bank do? 
A. Pay them, for the checks.

Q. Paid whom? A. United States Trust Com-
pany.
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John Edgerley, direct.

Q. That is the way the United States Trust Com-
pany gets the $4,000.00? A. Yes, sir.

Q. That is not a cash transaction, is it? A. W ell, 
no.

Q. It is purely a bookkeeping transaction? A. 
Yes, sir.

Q. You do not actually know that the United 
States Trust Company got that $4,000.00, do you? 
A. I am not supposed to know that; it is just a 
banking arrangement, that is all.

Q. You, merely, are following the usual custom, 
and it is for that reason that you believe the United 
States Trust Company got that $4,000.00? A. Yes, 
sir.

Q. Is that correct? A. Yes.

Mr. Cohn: All right.

JOHN EDGERLEY, sworn.

Direct examination by Mr. L o e b :

Q. Mr. Edgerley, are you connected with the 
Bloomfield Savings Institution, of Bloomfield? A. 
I am.

Q. In what capacity? A. Secretary-treasurer.
Q. Are you in charge of the records or of the 

books? A. I am.
Q. Have you with you the account of Alexander 

Maryanski? A . I have.
Q. W ill you produce that account, please? A. 

(Witness produces paper.)
Q. W ell, now, what is this card that you show 

m e? A. That card is the ledger card of Alexander 
— or Alec— Maryanski.

Q. W hat is this? A. That is a page from our
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Certified Check Register, because an item of 
$5,700.00 of that account was certified by us.

Q. It does appear upon this card an item, Octo-
ber 13, 1928, $5,700.00—  A. Right.

Q. — is that right? A. Yes, sir.
Q. Is this the ledger card? A. That is the ledger 10 

card.
Q. Does this ledger card indicate that Alexander 

Maryanski was debited with $5,700.00? A. It does.
Q. On what date? A. October 13th.

Mr. Cohn: W hat year.

Q. 1928? A. 1928.

Mr. Loeb: I would like to get the check.
Mr. Keller, you have the check? 20

(A paper was produced in court.)

Q. That ledger card indicates the account of 
Alexander Maryanski; is that right? A. Yes, sir.

Q. I show you a check of Alexander Maryanski, 
on your bank. Do you know Mr. Maryanski’s sig-
nature? A. I do.

Q. Is that his signature? A. It is.

Mr. Loeb: I offer this check in evidence.
(The same was marked Plaintiff’s Exhibit 30 

P-3 in evidence.)

Q. To whom does this check indicate that that 
amount was credited? Can you tell me?

Mr. Loeb: Of course, the check speaks
for itself.

A. W ell, I only could recite the endorsements 
on the back of the check.

Q. All right.
40
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Mr. Loeb (reading): Bloomfield, N. J.,
September 29, 1928, to the Bloomfield Sav-
ings Institution, Accounts subject to check,
“ Pay to the order of P a s s a i c - B e r g e n  L u m -

b e r  C o m p a n y ,  F i f t y  S e v e n  H u n d r e d  D o l -

l a r s , ”  and in figures, written out, $5700.00” , 
“ (signed) Alexander Maryanski,” “ payment 
in full to date for No. 1 and No. 2, labor 
done on job on Fairview avenue, job milled 
by Passaic-Bergen Lumber Company,” then 
in writing, “Fidelity Home Builders, Inc.”
“for deposit” , and then is the stamp of the 
United States Trust Company, “ Pay to the 
order of any Reserve Bank of New York 
prior endorsements guaranteed,” “ October 
15,1928,” and the “ United States Trust Com-
pany” ; then is the stamp of the Bloomfield 
Savings Institution.

Q. Now, Mr. Edgerley, who was debited with 
this amount for $5,700.00, as it appears in your 
records? A. Alexander Maryanski.

Q. Did you remit the proceeds of this check to 
the United States Trust Company? A. I don’t f
know that.

Q. W ell, look at the back of that. W ould that 
indicate anything to you? A. N o; we remitted to 
the Bloomfield National Bank—

Q. Yes? A. — they, in turn, would remit to 
the—

Mr. Cohn: I object to that.
The W itness: Beg pardon?
Mr. Cohn: I object to that.
The Court: If he knows, of his own

knowledge, he can state.
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Q. You remitted to the Bloomfield National 
Bank. Now, from your banking experience, what 
would then be the course of the check?

Mr. Cohn: I object to that.
Mr. Loeb: I think, your Honor, the wit-

ness is qualified to answer, if he is an ex-
pert, if he knows.

The Court: W ell, I know, what might
happen might not be the important thing; 
it is what is done that is important.

Q. W ell, what was done—

Mr. Loeb: After he reads the check, by 
his own examination of this check.

The Court: If he can tell what was done, 
if that check will help him, all right.

Q. Looking at the back of that check, tell us, 
from your experience, your expert knowledge, 
what was done, after the Bloomfield National 
Bank passed it? A. I cannot tell you what was 
done, but— I don’t know what was done— I only 
know what we did.

Q. What did you do? A. W e paid the bank 
that we got the check from.

Mr. Loeb: All right. I do not think the 
point is material, your Honor, because it 
just occurs to me my learned friend ad-
mitted it in the answer, so we won’t spend 
any more time on it.

The Court: Don’t waste any time.
Mr. Loeb: Yes, it just came to my mind. 

Now, I wish to offer in evidence these two 
records.

Mr. Cohn: I have no objections, your
Honor please, to the introduction of this
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John Edgerley, direct.

sheet, with the exception, that it is only a 
partial record, and I would like to ask the 
witness as to whether I am correct in that 
or not.

By Mr. Cohn:

Q. Mr. Edgerley, this sheet does not represent 
the entire history of Mr. Maryanski’s banking 
transactions with your institution?

The Court: You mean, from the begin-
ning to the end?

Q. From the beginning to the end? A. W ell, I 
might misunderstand you— that sheet there, that 
check that you had, that I had in my hand, a 
moment ago, was certified— that was certified in 
advance, and we charge the account— when we 
certify a check, we charge the account right away, 
and set it up in our Certified Check Register; then, 
when the check comes through the exchanges, we 
charge our Certified Check Register for the money; 
that page is only part of your Certified Check 
Register, which is a loose leaf book.

Q. This ledger account of Mr. Maryanski, also, 
indicates only a portion of Mr. Maryanski’s bank-
ing transactions with the Bloomfield Savings In-
stitution? A. Yes, sir; that is right.

Q. Have you any other ledger cards with you of 
this account? A. W ell, I have other cards, but I 
haven’t got all of the cards with me on that 
account, because the papers they subpoenaed me, 
recited to bring the card between specified dates, 
and that is the reason I did not bring them all. I 
have other cards— other ledger cards here,— cov-
ering Mr. Maryanski’s account, but not all of them,
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because my subpoena only requested certain 
portion—

Q. Have you the card of 1929? A. There is part 
of 1929.

Q. Let’s have the next one to this. A. What is 
the last date on that card?

Q. You tell me; this looks—  A. All right.
Q. No.

Mr. Cohn: This card, designated as No. 1, 
is satisfactory, as far as I am concerned. 
If you will admit both of these sheets, as 
the ledger account of Mr. Maryanski, I have 
no objection.

Mr. Loeb: No objection, Mr. Cohn.
Mr. Cohn: Very well; they can both go in.
(The same were marked Plaintiff’s Ex-

hibits P-4 and P-5 in Evidence.)
Mr. Loeb: That is all, Mr. Edgerley.

Cross examination by Mr. Cohn :

Q. For the benefit of the Jury, Mr. Edgerley, so 
that they may understand, as well as for my own 
benefit, so that I may understand of what these 
cards consist, the figures under the heading 
“Checks” indicate checks with the debits as issued 
and which have been cashed by your institution; is 
that correct? A. That is right.

Q. Just look at that, and be sure that you are 
right. A. That is right.

Q. That is, all of these items under the term, 
“ Checks” ? A. Checks.

Q. This second column from the left—  A. — are 
items—

Q. — are items which have been charged against 
the depositor? A. That is correct.

Q. These two cards would indicate all of the
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John Edgerley, redirect.

items that were charged against the depositor for 
the period designated on these cards? A. That is 
right.

Mr. Cohn: These cards are to be left here, 
Your Honor please, or duplicates, if they so 
desire?

The W itness: I would like to make dupli-
cates. They are our original cards. They 
are original cards; I can make true copies 
of them.

The Court: All right. Can you do it
today?

Mr. Cohn: It is important to us because—  
we are perfectly satisfied to have duplicates.

Q. Just one moment, Mr. Edgerley. This check 
of $5,700.00 has been certified; is that correct? A. 
That is right.

Q. And by whom? A. By me.
Q. For whom? A. For the Passaic-Bergen Lum-

ber Company.

Mr. Cohn: That is all.

Redirect examination by Mr. L oeb :

Q. How do you know the check was certified for 
the Passaic-Bergen Lumber Company? A. May I 
have the check?

Mr. Loeb: W here is the check?
(The exhibit was produced.)

Q. (Exhibiting Exhibit P-3 to witness.) A. 
(After examining exhibit.) I spoke out of turn 
there, I will admit it.

Q. W ell, will you correct your statement? A. 
The check was certified, but I do not know whom 
we were certifying it for.

Mr. Loeb: That is all.
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Recross examination by Mr. Cohn :

Q. Mr. Edgerley, do you keep a record in your 
bank from whom you certify checks? A. No, only 
the register that I have before me, the page, or 
loose leaf page.

Q. And that register does not indicate who 
presented the check for certification? A. No, it 
does not.

Q. What caused you to make that statement, 
first, that you certified it for the Passaic-Bergen 
Lumber Company? A. W ell, I did not think fast 
enough to tell you the— I did not think far enough; 
that is all.

Q. W ell, you won’t say that you certified it for 
Maryanski, or that Maryanski came to you, and 
asked you to certify it? A. No, I cannot say it, 
because I do not know who.

Q. You don’t remember, you mean? A. I don’t 
remember, no.

Q. Still, this is your signature on the certifica-
tion? A. It is.

Mr. Cohn: All right; that is all.

EINER A. PETTERSEN sworn.

Direct examination by Mr. L oeb :

Q. Mr. Pettersen, what is your connection with 
the Passaic-Bergen Lumber Company, the plain-
tiff in this suit? A. I am president, treasurer, and 
general manager of the corporation.

Q. Where is your office located? A. In the 
Delawana Section of Passaic— or Clifton.

Mr. Cohn: Just a minute; talk up a little 
louder. I did not hear that last answer.

(Answer repeated by stenographer.)
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Einer A. Pettersen, direct.

Q. W hat kind of business does your company 
do? A. Retail lumber and building materials.

Q. Has your company any branch offices and 
yards? A. W e  have six branches.

Q. And is one of them located in East Orange—  
A. Yes, sir.

q .  — where you sell material? A. Yes, sir.
Q. Did you have, on your books, in the year 

1928, a customer— or customers— by the name of 
Mario Alguno and Alexander Maryanski? A. Yes, 
sir.

Q. Do you know whether they were indebted to 
the plaintiff any sums of money?

Mr. Cohn: I object to that.
Mr. Loeb: If he knows.
Mr. Cohn: I think the books are the best 

evidence of that, unless Mr. Loeb is going to 
connect that up with the production of the 
books.

Mr. Loeb: I say, irrespective of whether
I could connect it with the books, if he 
knows whether a person owes him money, 
or his concern—

The Court: I will allow-§jl|
Mr. Loeb (continuing): — he can say so.
The Court: I will allow it.

A. Yes, sir.
Q. I show you two checks, marked P-1 and P-3, 

— one in the sum of $4,000.00, and the other in the 
sum of $5,700.00,— both made payable to the order 
of the Passaic-Bergen Lumber Company, and I 
ask you if you know whether the Passaic-Bergen 
Lumber Company received any credit or received 
the proceeds of these checks? A. N o; they never 
did.
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Q. They never received the proceeds? A. No, 
sir.

Q. What are the duties of the local manager, Mr. 
Pettersen? A. Collection and selling and general 
— and management of the local plant.

10
Mr. Cohn: W ill you repeat that?
(Answer repeated by stenographer.)

By Mr. Cohn:

Q. That is, collecting and selling? A. Yes—

Mr. Loeb: Yes.
Mr. Cohn: I thought he said “settling”.

By Mr. L oeb :

Q. And when he received checks, what is the 20 
duty of the local manager?

Mr. Cohn: I object to that. I do not think 
it makes any difference as to what Mr. 
Pettersen tells the local manager; the matter 
is what is being held out for the public.

The Court: It is some evidence.
Mr. Cohn: The private affairs that Mr.

Pettersen notified the manager to do are 
not in issue in this case.

Mr. Loeb: All right, excepting as to Mr.
Pettersen’s answer, with the organization, 
with the corporate action of the company—  
certainly, the managers cannot go any fur-
ther in their duties than the corporation 
permits them to go, as evidenced by the cor-
porate actions of this organization.

The Court: I would not say that state-
ment is absolutely correct. Of course, it is 
some evidence, but a representative of the 
corporation can go to some extent in his
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actions. I will allow the question, for what 
it is worth.

Mr. Loeb: W ill you repeat the question?

Q. (As repeated by stenographer.) W hen he re-
ceives checks, what is the duty of the local man-
ager? A. The local manager receives the checks, 
and credits the customer, and then has them 
deposited in the depositaries designated by the 
company.

Q. Have you resolutions on file with the banks 
where the Passaic-Bergen Lumber Company de-
posits money? A. Yes, sir,

Q. Are those resolutions embodied in your rec-
ords— records of the Passaic-Bergen Lumber Com-
pany? A. Yes, sir.

Q. W ill you please turn to those resolutions, and 
produce them? A. (Witness produces papers.)

Q. Now, you have produced here resolutions 
and minutes of meetings, with reference to the 
manner— or, with reference to the manner in 
which checks shall be signed; is that correct? A. 
(Examining papers.)

Q. Now, just look them over and see if I have 
got that right. I am trying to summarize it.

Mr. Cohn: Just a minute—
Mr. Loeb: I will withdraw that, and if

you object to my question, I will reframe it.
Mr. Cohn: It is not a matter of refram-

ing it. It is the matter of whether Mr. Pet- 
terson is the proper man to testify as to 
that.

(After brief discussion, the witness was 
withdrawn.)

(Witness withdrawn.)



33

Richard J. Post, direct.

RICHARD J. POST, sworn.

Direct examination by Mr. L oeb :

Q. W ill you please look at these records and 
tell me what they are? Look them over.

Mr. Loeb: I will withdraw that question. 10 
Q. W ere you secretary of the Passaic-Bergen 

Lumber Company in 1927? A. Yes, sir.
Q. Is that your signature? A. Yes, sir.
Q. And were you secretary of the plaintiff in 

1928? A. Yes, sir.
Q. And is that your signature? A. Yes, sir.
Q. Is that the signature of Mr. Pettersen? A.

Yes, sir.
Q. And is that your signature on these minutes, 

in 1929? A. Yes, sir. 20
Q. Is this your signature, as secretary, in the 

year 1926? A. Yes, sir.
Q. Is this your signature, in the year,— Novem-

ber, 1929? A. No, sir.
Q. Is that your signature? A. No, sir.
Q. Is this your signature? A. Yes, sir.

Mr. Loeb: That is the year 1930.

Q. Now, I show you resolutions in 1930, signed ^ 
Richard J. Post, Secretary; is that your signature?
A. Yes, sir.

Mr. Loeb: All right. That is all. I will 
offer these papers in evidence.

Mr. Cohn: If your Honor please, I object 
to the introduction of all of the documents 
that are dated subsequent to September,
1928, as irrelevant and having no bearing 
upon this issue.

Mr. Loeb: W ell, I think it is relevant to 40 
show the manner in which this corporation
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did business with the banks and the manner 
by which checks may be properly signed 
and countersigned.

The Court: W hat are those?
Mr. Loeb: These are minutes, resolutions, 

copies of which have been filed with the 
various banks with which the plaintiff did 
business.

Mr. Cohn: That is no testimony of that, 
your Honor.

Mr. Loeb: The Court asked me what they 
were, and I gave him an answer.

The Court: I mean, have they different
resolutions for each banking company with 
whom the company did business?

Mr. Loeb: W ell, they had a number of
banks with which they did business, and 
these are resolutions filed with the banking 
houses, showing who may sign checks on 
behalf of the plaintiff.

Mr. Cohn: But they are all, I presume,
subsequent to the date of the—

The Court: Only those prior to the date 
which is at issue would be evidential. Of 
course, it is very obvious, that there might 
have been a change in the procedure. Any-
way, it would not do you any good,— if the 
jury had what your conduct was before—  
even one of them would be enough.

Mr. Loeb: Yes.
The Court: Make your offer to put them 

in, prior, not subsequent.
Mr. Loeb: Here, use these two then.
Mr. Cohn: Let me see the two.
Mr. Loeb (handing papers to counsel): I 

want to introduce them.
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Mr. Cohn: May I examine him on these 
minutes, your Honor?

The Court: Yes.

By Mr. Cohn :

Q. Mr. Post, have you any recollection of the 10 
meetings at which these minutes were adopted?

Mr. Loeb: I object, your Honor; I do not 
think it is material. I am asking Mr. Post, 
as secretary, whether these are the authentic 
minutes of the company. W hether he has 
any recollection is irrelevant.

Mr. Cohn: W ell, I will withdraw the
question now, and cross examine him when 
the time comes. 20

Mr. Loeb: All right.
Mr. Cohn: W hen you are through with 

the witness. I thought you were through 
with him.

Mr. Loeb: N o; I wanted to prove these—  
there is no objection to the introduction of 
these?

Mr. Cohn: There is no objection to the
introduction of these.

Mr. L oeb : Please mark them. 30
(The same were marked Plaintiff’s E x-

hibits P-6 and P-7 in Evidence.)

Q. I call your attention, Mr. Post, to the minutes 
of the Board of Directors of the Passaic-Bergen 
Lumber Company, held on March 9, 1926, and I 
ask you to read the provision with respect as to 
what officers are authorized to sign checks. I do 
not want you to read the—  A. On motion duly 
made and seconded, Catherine M. Pettersen 
was elected Director, Richard J. Post------- further-
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more, on motion duly made and seconded, it was 
authorized by the directors present that in the 
future all checks drawn by the company must be 
signed by E. A. Pettersen, Treasurer, and counter-
signed by Richard J. Post, Second Vice-President.

Q. All right. I call your attention to the minutes 
of the meeting held February 28,1927, by the Board 
of Directors of the Passaic-Bergen Lumber Com-
pany, and I ask you to read resolution with respect 
as to who were authorized to sign checks on behalf 
of the company. A. Furthermore, on motion duly 
made and seconded, it was ordered— authorized 
by the Directors present that in the future all 
checks drawn by the company must be signed by 
E. A. Pettersen, Treasurer, and counter-signed by 
Richard J. Post, Second Vice-President.

Mr. L oeb: That is all.

Cross examination by Mr. Cohn:

Q. Mr. Post, how many directors were there at 
that time? A. At that time? Three.

Q. Have you any minutes of this company which 
indicate the method of depositing checks? A. Just 
what do you mean by that?

Q. W ell, how are checks to be signed, when they 
are to be deposited for the company?

Mr. Loeb: If your Honor please, I wish
to enter objection to this testimony, because 
I deem it to be irrelevant. I merely put Mr. 
Post on the stand to prove these records and 
nothing else. Now, to go into the entire 
methods of the business of the company is 
not proper cross examination.

The Court: No, but you did bring out
specifically who was to sign checks.

Mr. Loeb: Yes.
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The Court: I don’t know whether you
mean any signed paper, but that is a very 
important part of this case.

Mr. Cohn: I think it is relevant. Mr.
Loeb has opened up the field, and I think 
I can walk in on it.

The Court: Limit it just to them.
Mr. L oeb : All right. Let’s proceed.
Mr. Cohn: W ill you repeat the question.

Q. (Repeated by stenographer.) W ell, how are 
checks to be signed when they are to be deposited 
for the company? A. Just by using a stamp which 
states for deposit only in the bank that is named 
depositary for that yard.

Q. Do you mean to say, that each of the yards 
had a separate bank account? A. Yes, sir.

Q. And you provided each yard with a rubber 
stamp—  A. Yes, sir.

Q. ^-which indicated the depositary? A. A rub-
ber stamp was provided by our general office in 
Passaic to each yard.

Q. W ell, did that rubber stamp indicate the 
name of the bank which the particular yard was 
to use? A. W ell, I am not positive of that.

Q. W ell, now, think of that, Mr. Post, because 
I am going to follow it with another question. 
You want us to believe that each yard was given 
a certain bank to use as a depositary; is that cor-
rect? A. That is true.

Q. And that the manager of each bank, of each 
yard, upon receiving checks, deposited those 
checks in that depositary? A. Yes, sir.

Q. Did the manager of that particular yard then 
have power to sign checks on that depositary? A. 
No, sir.

Q. W ell, how did you get the money out of the
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local bank, we will call it, into that depositary 
upon which you signed checks, as designated in 
these resolutions? A. Let me understand you 
more clearly.

1 The Court: How did the treasurer get
it from the control of the other bank, that 
is what we want to know. You had four 
or five banks.

Q. You had at least six banks— Mr. Pettersen 
has testified you had six branches— does that mean 
that you had six local depositaries, exclusive of 
the main depositary? A. Yes, sir.

Q. And you also testified that the checks re-
ceived by the branch yards were deposited in the 

20 local banks, with which the local yard did busi-
ness? A. Yes.

Q. And you also stated that the managers did 
not sign checks on those banks? A. That is true.

Q. So that it became necessary to move the 
funds from local banks into some central deposi-
tary, wherein you signed checks in accordance 
with the resolutions?

Mr. Loeb: I object. This witness has not 
30 testified it was necessary to move the funds

from local banks into some central deposi-
tary wherein they signed checks in accord-
ance with the resolutions. That question 
would tend to mislead the witness. .

Mr. Cohn: I think my questions are per-
fectly plain.

Mr. Loeb: Go ahead.

A. Through signed checks by the treasurer and 
countersigned by myself.

40 Q . So that you would periodically withdraw
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from the local banks into your central depositary 
funds which were deposited in the local banks?

Mr. Loeb: I object, your Honor. The
witness has not testified anything about a 
central depositary.

The Court: It would not make any dif-
ference.

Mr. L oeb : But, if he said, “Yes,” it would 
be misleading. I, myself, do not know if 
there was a central depositary. I want to 
get the facts.

The Court: It doesn’t make any differ-
ence,— the president of the company, or the 
treasurer, and this gentleman, had these 
resolutions filed in all of the banks, they 
said.

Mr. Loeb: Yes.

Q. I call your attention to Plaintiff’s Exhibit 6, 
and ask you whether that resolution covers only 
the Bogota National Bank? A . Yes— Bogota 
National Bank.

Q. So that you desire to change your testimony, 
and now you say that this meeting held on the 28th 
day of February, 1927, refers to one bank only; 
is that correct? A. W ell, that is what the— this 
resolution calls for.

Q. I call your attention to Plaintiff’s Exhibit 8, 
and I ask you whether resolutions passed at this 
meeting on the 9th day of March, 1926, refer to 
all banks, or did it refer only to a particular bank? 
A. It referred to all banks.

Q. Did you lodge with the various depositaries 
copies of this resolution? A. Yes, sir.

Q. Do you know what your depositaries were at 
that time? A. I can’t recall offhand.
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Q. Do you know whether that resolution was 
still in force in September, 1928? A. No, I can’t 
remember about this particular resolution, 
whether it was in force at that time.

Mr. Cohn: W ell, if your Honor please,
I move that this be stricken from the min-
utes— testimony, concerning the resolution 
marked P-6, or the Exhibit P-8, your Honor, 
rather, unless this witness will testify that 
that resolution was in force at the time the 
checks in question were issued.

Mr. Loeb: Before your Honor passes
upon that, may I ask the witness a ques-
tion?

By Mr. L o eb :

Q. Mr. Post, is it a fact that there was deposited 
at all banks resolutions similar in form to the 
ones before you? A. Yes, sir.

Q. And I call your attention to another minute 
in February, 1924, and I ask you to read the reso-
lution with respect to the authorization of signa-
tures on checks. A. Furthermore, on motion duly 
made and seconded, it was ordered— authorized 
by the directors present that in the future all 
checks drawn by the company must be signed by 
E. A. Pettersen, Treasurer, and countersigned by 
Frank J. Sherman, First Vice-President, or Rich-
ard J. Post, Second Vice-President.

Q. Does that resolution limit its application to 
any one bank or to all banks of the Passaic-Bergen 
Lumber Company?

Mr. Cohn: I object to that. I think the
resolution should talk for itself.

The Court: It should and it does.



41

Richard 3 . Post, cross.

Mr. L oeb : All right. I think that is all.
I wish to offer this in evidence.

Mr. Cohn: I object to it on the ground,
that it is relevant. There is no testimony 
that these resolutions were in force and 
effect at the time that the checks in question 10 
were issued.

The Court: I will allow them; allow you 
an exception.

Mr. Loeb: That is all.
(The paper offered in evidence by coun-

sel for the plaintiff was not marked by the 
stenographer at this time.)

By Mr. Cohn (continuing) :

Q. Now, Mr. Post, you have been in business a 
long time, haven’t you, and attended to the finan-
cial affairs of this company? A. I have been in 
business a long time, but the financial affairs were 
taken care of by Mr. Pettersen.

Q. But you had direct contact with the banking 
institutions in connection with these resolution, 
didn’t you? A. W ith Mr. Pettersen.

Q. W ell, didn’t you, yourself, submit— or supply 
-^the banking institutions with resolutions indi- 
eating the authority of the officers to sign checks 
for the Passaic-Bergen Lumber Company? A. Not 
all of the banks.

Q. W ell, the banks didn’t honor your checks un-
less they had resolutions, did they? A. That is 
true.

Q. You don’t mean to tell us now that you de-
livered to the respective depositaries of the 
Passaic-Bergen Lumber Company resolutions of 
the type that is expressed and set forth in these 
minutes? A. I did not deliver them personally.

40
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Q. W ell, these are not copies of the resolutions, 
in so far as you personally know, which were de-
livered to the banks? A . Some of the banks I 
know, where I happened to deliver them per-
sonally.

Q. W ell, now, look at these resolutions and just 
recollect. This is not, I repeat, the form of reso-
lution which you supplied the banks, the general 
statement that the banks, that all checks be signed 
by these two officers? A. (No answer.)

Q. If that is not clear to you, let me ask you 
the further question: W eren’t you supplied by
each individual bank with a particular form of 
resolution?

The Court: On a card of heavy paper?
Mr. Cohn: W ell, they do not come on

cards; as a rule, they come on a long sheet.

A. Do you mean, the signature card?
Q. I do not mean the signature card at all; I 

mean the form of resolution which the bank re-
quires. A. W e  signed and delivered our own reso-
lutions.

Q. You mean to tell us, that this is the form of 
resolution that you delivered? A. Individual 
form ; yes, sir.

Q. And did, for instance, the Bogota Bank or the 
Chase National Bank, accept a resolution of this 
type? A. The Bogota Bank did; yes, sir.

Q. W ell, the Bogota Bank, you have a specific 
name, “The Bogota National Bank,” inserted in the 
resolution? A. Yes, sir.

Q. But in these other two exhibits, you did not 
insert the names of the banks, and were these 
minutes the authority for the bank,— and did the 
banks accept these minutes, P-8 and P-9, as their
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authority for honoring checks signed by these two 
men? A. As far as I know, they did.

Q. W ell, now, just recollect back. You know  
perfectly well that those banks have a long form  
of resolution, with the individual names in the 
resolution, and that they will not accept a blank 10 
resolution of this type? A. They will accept them.

Q. Did you give the United States Trust Com-
pany of Newark, at any time, a copy of these reso-
lutions? A. Not that I know of.

Mr. Cohn: All right.
Mr. Loeb: That is all, as far as we are 

concerned.

(Recess to Monday, December 21,1931.)

December 21, 1931; 10:00 A. M.

Court reconvened pursuant to recess ad-
journment.

Counsel present as before.

Mr. Loeb: If the Court please, I under-
stand the defendant’s answer denies any 
knowledge of the fact that the defendant 
is a New Jersey corporation. Do you deny 
that that is true?

Mr. Cohn: No, sir.
The Court: All right, it is admitted.
Mr. Loeb: I wish, at this time, to intro-

duce the by-laws of the plaintiff corpora-
tion, and I will ask Mr. Pettersen to take 
the stand.

40
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EINER A. PETTERSEN recalled.

Direct examination by Mr. L o eb :

Q. Mr. Pettersen, you testified at the last session 
that you were the president—  A. Yes—

10 Q. — and the general manager—  A. Yes—
Q. — of the plaintiff? A. — and treasurer.
Q. Yes. Now, what are these records that I 

show you? A. By-laws of the corporation, of the 
company.

Q. Yes. Now, will you read— or rather, these 
are the by-laws of the Passaic-Bergen Lumber 
Company? A. Yes.

Mr. Loeb: Is there any objection to their 
2Q being admitted?

Mr. Cohn: Very much so. For what pur-
pose are the by-laws to be introduced?

Mr. Loeb: To indicate the duties of the
president and the treasurer and the secre-
tary, and such other officers as the corpora-
tion may have.

Mr. Cohn: If your Honor please, I object 
to the introduction of the evidence, on the 
ground that it is incompetent and irrele- 

30 vant. The by-laws of this plaintiff corpora-
tion cannot bind this defendant company 
with whom the plaintiff corporation has had 
no business and has no business— there is 
no relationship between the two parties,—  
and the by-laws have never been brought to 
the attention of the defendant company.

Mr. Loeb: If your Honor please, there
have been before the courts a number of 
cases of similar import as the case that we 
are trying now, and in every one of those 
cases by-laws have been introduced to show

40
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the power and the authority of the officers 
of the corporation.

The Court: I will allow them—
Mr. Cohn: W ill your Honor allow m e an 

exception ?
The Court: — there is some evidence as to 10

what the actual status of this whole outfit 
was; it is not absolutely but some evidence 
of it. You may note your exception.

Mr. Loeb: I offer the—
• (The same was marked Plaintiff’s Exhibit 

P-10 in Evidence.)
Mr. Cohn: Are you going to offer the

whole thing in, in case there is a record to 
an upper court?

Mr. Loeb: That is it, we do not want such 
parts that are not relevant here. I want 
Sections 12, 13, 15— that is all— and 20. I 
wish to call special attention to, and intro-
duce in evidence, Section 12, referring to 
the powers of the directors,— 14, continua-
tion of 13, subdivision,— officers; 15, duties 
of president; 16, duties of vice-president;
17, duties of secretary; and, 20, duties of 
treasurer; 21, continuation of duties of the 
treasurer. All right.

(The same were marked Plaintiff’s Ex-
hibit P-10 in Evidence.)

Q. Now, Mr. Pettersen, will you please read to 
the jury Section 12? A. “ Power of Directors: The 
Board of Directors shall have the management of 
the business of the company,— ”

Mr. L oeb : I think it would expedite mat-
ters, your Honor, if I would read the sections

40
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in that I want, to the jury. There is no ob-
jection to that, is there, Mr. Cohn?

Mr. Cohn: Except the general objection, 
that I consider them incompetent—

The Court: All right, that is noted.
(Mr. Loeb then read to the jury the por-

tions of by-laws in evidence, P-10.)

Q. Mr. Pettersen, has the local manager of any 
branch of the plaintiff company the right or the 
power to endorse and negotiate checks—  A. No.

Q. — of other persons or corporations? A. No.

Mr. Cohn: I object to the question, your
Honor, please.

The Court: On what ground?
Mr. Cohn: I do not think that is binding 

on this defendant.
Mr. L oeb: If your Honor please, the issue 

in this case and the defense interposed by 
the defendant is that Mr. Schick had the 
authority and power to do the acts which he 
did. Now, I think,— I may be anticipatory 
in presenting this— it may be, properly, re-
buttal,— but I thought we would get the issue 
squarely before the jury, as to whether he, 
Schick, h'ad the authority to negotiate the 
checks in question.

The Court: I will allow it; allow you an 
exception.

Mr. Loeb: That is all.

Cross examination by Mr. Cohn :

Q. Mr. Pettersen, what other office did you hold 
besides that of president? A. Treasurer and gen-
eral manager.
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Q. In the Passaic-Bergen Lumber Company, you 
hold the greater majority of the stock? A . Yes.

Q. More than 90% , as a matter of fact? A. I 
hold 90%.

Q. And the other 10% is under your control; is 
that correct? A. Yes. 10

Q. So that you are, practically, the Passaic- 
Bergen Lumber Company; is that right?

Mr. Loeb: I object to that, your Honor,—  
and I object, further, on the ground that it 
is not proper cross examination. I have not 
brought anything out about the control of 
Mr. Pettersen in the company. I have simply 
examined him on the by-laws.

The Court: I can anticipate where the 20
sole owner of the corporation m ay do some-
thing— the sole owner of the corporation 
may do something. I am going to allow it.
Of course, your objection, as far as cross 
examination is concerned, is met by numer-
ous cases, that where a party to litigation is 
on the witness stand, he may be cross exam-
ined as to anything material to the issue, 
whether it is brought out or not on the direct 
examination. I will allow it, and will allow 30 
you an exception.

Mr. Loeb: Exception.

B y Mr. C ohn :

Q. Mr. Pettersen, in the prosecution of your 
business, you took an active interest in its man-
agement? A. Yes.

Q. You were the one who established the system 
of so-called local branches? A. Yes.

Q. You were the one who designated Mr. Shick 40
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as the manager of the East Orange branch? A. 
Yes.

Q. Did you, in connection with your business, 
supervise the East Orange branch? A. Yes.

Q. You did not permit Mr. Shick to do whatever 
he pleased in conducting that branch? A. No.

Q. So that whatever he did was known to you, 
in connection with his activities, at that East 
Orange yard; isn’t that right? A. In a general 
way.

Q. How often did you visit this East Orange 
yard? A. W ell, sometimes twice a month, some-
times once a month, sometimes twice a week.

Q. W hen you visited this branch in East 
Orange, did you go over the books? A. Occasion-
ally.

Q. Did you know much of the transactions 
which Mr. Shick had been carrying on? A. I do 
not understand your question.

Q. W ell, now, if Mr. Schick sold $5,000.00 or 
$10,000.00 worth of lumber, to a customer, did 
you know about it? A. No— a certain amount of 
authority was delegated to all of the managers, in 
extending credits.

Q. That is not the question. I was going to ask 
you— you have answered one question without my 
asking it— but my question is: Did you know
what Mr. Schick was doing, when he sold a cus-
tomer $5,000.00 or $10,000.00 worth of material?

Mr. L oeb : Just a minute-—

A. (Interrupting.) No.

Mr. Cohn: He has answered, “No.”
Mr. Loeb: The witness has answered it?
The W itness: Yes.
The Court: Yes.
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Q. So you want the jury to believe that trans-
actions involving $5,000.00 or $10,000.00 were un-
known to you, such transactions having been made 
by Mr. Schick?

Mr. Loeb: I object to the form of the
question, your Honor.

The Court: The form of the question is 
objectionable, “Do you want the jury to 
believe.”

ii
Q. How did Mr. Schick get the material in the 

East Orange yard that he sold to his customers? 
A. It was shipped in by the company.

Q. By whom? A. Passaic-Bergen Lumber Com-
pany.

Q. You mean, the Passaic-Bergen Lumber Com-
pany shipped the material to each branch yard, 
you say? A. Yes.

Q. Did you know when such shipments were 
made? A. Yes.

Q. So that you knew when large quantities of 
material left the Passaic-Bergen Lumber Company 
yard and were sent to the East Orange branch? 
Did you know that, or not? A. Lumber was 
shipped in from the various mills to each of our 
branch yards— they were not shipped from  the one 
yard; they were shipped from  various mills into 
our branches in carload loads. Sometimes they 
came into the general concentration yard at 
Passaic.

Q. At whose order was that lumber shipped to 
the East Orange yard? A. My orders.

Q. So that you know of large quantities of 
material that went to the East Orange yard? A. 
Yes.

Q. Didn’t you ever follow up the matter of pay-
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ment for those materials? A. W e  had the general 
manager or the credit manager who followed 
that up.

Q. That is not the question. You say that you 
knew that, yourself, that large amounts of mate- 

10 rial were shipped to the East Orange yard. You 
followed that up, didn’t you? A. I ordered all 
of that material that was sent to the various yards.

Q. So that now you say that you knew of all of 
the material that went to the various local yards; 
is that correct? A. W holesale purchases.

Q. That includes this East Orange yard? A. 
Wholesale purchases.

Q. By whom? A. I did all of the wholesale 
buying for the various plants.

Q. Then, Mr. Schick, who was the manager of 
the East Orange yard, did not purchase that mate-
rial? A. Except of local lots, when he was short; 
that is all.

Q. Did that run into big money, the materials 
that he purchased? A. It should not, no.

Q. W ell, don’t you know? A. I know, in a gen-
eral way.

Q. W ell, will you say that if the materials re- 
gg quired amounted to a thousand dollars, or more, 

it was ordered by you and not by the local man-
ager? A. N o; the local managers were restricted 
to mainly local purchases.

Q. W hat does that amount to, in money? A. It 
should not exceed $500.00.

Q. So that you are now telling us, that you knew 
of all of the materials, in wholesale lots, that went 
to the East Orange yard? A. Yes.

Q. Now, weren’t you sufficiently interested to 
40 know what became of those materials, Mr. Petter-

sen, to follow them up? A. As general manager,
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I had general supervision of the entire operation 
of the company, and I would be kept advised of 
the operations. Naturally, I did not know every 
detail.

Q. W ell, it was your company, wasn’t it, Mr. 
Pettersen? A. I was president of the company.

Q. W ell, you owned the company; you have 
just told us that you owned the company, is that 
right or is it wrong? A. I answered your question 
before.

Q. And you say that you did not know as to 
what became of those materials that were sold 
thorugh the East Orange yard. Is that right or 
is it not right? A. I don’t understand your ques-
tion.

Mr. Loeb: The witness has not so testi-
fied.

Mr. Cohn: Let him tell us. The witness 
is reluctant to tell us what he does know  
or what he doesn’t know.

Mr. Loeb: I object, your Honor, to such
characterization.

The Court: Don’t waste time. Make
your objections to the Court. I think it can 
be simplified, Mr. Pettersen. W hat he wants 
to know is this: The East Orange yard told 
you they were short, told you they were go-
ing to require next month a thousand dol-
lars’ worth of materials, and a few weeks 
later, he said, we are short and want 
$5,000.00 more, would you say to him, “How  
come? W here did it go?” as an illustration?

The W itn ess: W ell—
Mr. Cohn: I want to know whether this

man knew that the huge amounts of lumber 
were being sold by the East Orange yard,
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as to whether he knew whether they were 
paid for or not, he being the practical owner 
of the Passaic-Bergen Lumber Company, 
and the materials sold by the East Orange 
yard being practically his.

A. The control of the purchasing was through 
the general office in Passaic, and we had a record 
of purchases and sales constantly reported to the 
general office monthly, and I ordered material in 
accordance with those records of purchases and 
sales, to keep the flow of materials consistently in 
each yard.

Q. Didn’t you examine the record of the pay-
ments?

Mr. Loeb: Now, your Honor—

A. (Interrupting.) Occasionally—

Mr. Loeb (continuing): — please— just a 
moment, Mr. Pettersen— at this point, I wish 
to offer objection to this line of testimony. 
It was not the duty, on the part of the plain-
tiff, or its officers, to examine payments, be-
cause they owed no duty to this defendant, 
the United States Trust Company. (Citing 
authorities, without naming case or cita-
tion.) I have, for a precedent, your Honor, 
a case recently decided by the Court of Ap-
peals in New York, where the same evidence 
was sought to be introduced, and the Court 
of Appeals stated that this evidence was 
illegal and should not be admitted. If your 
Honor please, may I read the excerpt, be-
cause I think there will be quite a good deal 
of this brought in here?O
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The Court: All right. Is that a suit
against an insurance company?

Mr. Loeb: N o; this is also a suit against 
a bank by a corporation, where the presi-
dent of that corporation had diverted 
checks, and I think, in its essential facts, 
this case is on all fours with this case that 
we are trying, and I think that inquiries 
made as to whether they did not examine 
their books, why he did not look up pay-
ments, etc., are immaterial and irrelevant, 
because we owed no such duty to the United 
States Trust Company.

Mr. Cohn: If your Honor please, Mr.
Loeb has anticipated, as he says, the de-
fense. I think he has opened the avenue 
and we are entitled to walk in. He has an-
ticipated the defense, on the theory that the 
defense will be that there was authority. 
Now, I am trying to prove that there was 
authority in connection with the transfer of 
this check, and I think I am entitled to 
prove that through the plaintiff’s general 
manager and president and treasurer.

Mr. Loeb: If your Honor please, they
must show authority in the legal form. 
They can show it by corporate action, they 
can show it by by-laws, they can show it 
by direct authorization of the executive offi-
cers of the company, but they cannot show 
it by inference, because we do not think that 
there is any such inference that is legal 
and binding on this plaintiff, that can be 
drawn.

The Court: They can show it by
if he knew about it.

Mr. L oeb : Yes.
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Mr. Cohn: And we can show it by the
manner in which the principal held out its 
agent to the general public.

The Court: I will allow it.
Mr. Loeb: W ill your Honor permit me

10 an exception?
The Court: All right.
Mr. Cohn: W ill you repeat the question?

Q. (Repeated by stenographer.) Didn’t you ex-
amine the record of payments? A. (Read by sten-
ographer.) Occasionally—-

The Stenographer: Interrupted there by
objection of counsel.

20 Q. Did you know that, Mr. Pettersen? A. Did 
I know what?

Q. Did you know, whether these large amounts 
of material, sold by the East Orange yard, were 
paid for or not? A. W e  had hundreds of ac-
counts, and I would examine them all, from time 
to time, not a specific account of anything else—

Q. Let’s take this specific account of Maryanski, 
a gentleman whose check is in evidence; did you 
know anything about that account? A. No.

30 Q. Did you know anything about the account of 
the Sheridan Construction Company? A. I knew 
about it two months before Schick was dismissed 
from our service, yes.

Q. Did you know anything about it at the time 
that the lumber was delivered? A. I did not.

Q. Did you know, as to whether lumber was 
ordered for the Sheridan Construction Company? 
A. Ordered, in what way? W hat do you mean?

Q. W ell, you say that the local yard gave the 
40 orders to the general office, and then you made 

the purchases? A. The general— the local man-
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ager simply sells the material to our customer out 
of the stocks that he has on hand; I wouldn’t 
know anything about that, except from the record.

Q. Now, if the Sheridan Construction Company 
had purchased $35,000.00 worth of material, would 
the local yard have had that much on hand? A . *0  
Certainly; they had $150,000.00 worth on hand.

Q. W hen you went to the East Orange yard, to 
look over the books and to supervise it, you say 
that you had no knowledge whatsoever of the 
Sheridan Construction Company account? A. I 
told you, that two months—

Q. Answer the question, yes or no.

Mr. L oeb : He is answering.
The Court: Let him answer. 20

A. I am trying to answer it intelligently—

The Court: Go ahead.

A. — that is all. I learned it then.

Mr. Cohn: That is all.
Mr. Loeb: That is all.
Mr. Loeb: The plaintiff rests.

P l a i n t i f f  R e s t s .

30

D e f e n d a n t ’ s  M o t i o n  f o r  N o n s u i t .

Mr. Cohn: W ill your Honor hear the
motion for a nonsuit at this time?

The Court: Yes.
Mr. Cohn: The defendant moves for a

nonsuit of the plaintiff’s case, first, upon the 
theory that there is no privity of contract 
between the plaintiff and the defendant. If 40 
your Honor will look at the check in ques-
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tion, or the checks in question, you will find 
that the plaintiff is the payee and not the 
maker of the check. If the plaintiff’s theory 
is to hold the defendant as an endorser, it is 
not at all tantamount, because both parties 

10 to this suit are parties to the instrument to
such point, but it should be noted that the 
plaintiff is a party thereto prior to the de-
fendant.

Now, under Section 66 of the Negotiable 
Instruments Law, endorsers are liable only 
to subsequent holders and not to prior 
holders, so that if it is upon the theory of 
endorsement the United States Trust Com-
pany is not liable to the Passaic-Bergen 

^  Lumber Company.
Now, there is no— nor has any evidence 

been introduced as to any relationship that 
existed between the Passaic-Bergen Lumber 
Company and the United States Trust Com-
pany. The Passaic-Bergen Lumber Com-
pany is not a depositor, and the United 
States Trust Company owes nothing what-
soever to the Passaic-Bergen Lumber Com-
pany. It was not called upon to collect for 
the Passaic-Bergen Lumber Company. It 
had no duty. It had not been paid by the 
Passaic-Bergen Lumber Company. And, 
consequently, since there is no privity what-
soever, there cannot be any negligence, and 
this case is not being brought upon the 
theory of negligence on the part of the 
United States Trust Company, so the United 
States Trust Company should not be held by 
this plaintiff responsible under that theory. 
The theory upon which anybody in this case

40
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might be held, might be upon the relation-
ship of depositor and depositary, but, as they 
say, that relationship did not exist in this 
particular case.

Now, if the Passaic-Bergen Lumber Com-
pany has suffered a loss, they should have 10 
sued the bank which actually paid out this 
money or else have sued Maryanski, and this 
Maryanski, in turn, might have sued the 
parties who were shown upon these checks. 
(Citing American Steel Company case, 
Economy Auto Supply case, and the “ Den-
nis” case.)

The United States Trust Company had no 
relationship whatsoever with the Passaic- 
Bergen Lumber Company, and it was not 
bound by the Passaic-Bergen Lumber Com-
pany to look for the authority of the official 
or the individual who made that particular 
endorsement and made that deposit.

The Court: Did the Fidelity Home
Builders, Inc., have an account at the United 
States Trust Company?

Mr. Cohn: They did. The check was not 
cashed. The check was deposited, as indi- ^  
cated on the check itself, and the United 
States Trust Company credited the Fidelity 
Home Builders, Inc., and paid it out through 
a large number of checks until the whole 
account was closed, and I submit, your 
Honor, in view of the fact that there is not 
this relationship between the parties, that 
the defendant is entitled to a nonsuit as 
against this plaintiff.

(Mr. Loeb argued in opposing the motion, ^  
at considerable length.)
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The Court (after argument of counsel): 
In passing upon motions for a nonsuit and 
the direction of a verdict, the Court cannot 
weigh the evidence, but must take as true 
all of the evidence which supports the view 
of the party against whom the motion is 
made, and must give him the benefit of all 
legitimate inferences which are to be drawn 
therefrom in his favor. The checks, which 
are in evidence and which are the subject- 
matter on which this suit is brought, show 
a stamped endorsement of the Passaic- 
Bergen Lumber Company, with no other 
endorsement, than the writing on of the 
words, “Fidelity Home Builders, Inc.” and 
there has been no proof elicited to show any 
authority to transfer title by such endorse-
ment, or from which such inference could be 
drawn. I will deny the motion; allow you 
an exception.

D e f e n d a n t ’ s  C a s e .

ABRAHAM M. HERMAN sworn.

Direct examination by Mr. C ohn :

Q. Mr. Herman, you are a member of the Bar 
of New Jersey? A. I am.

Q. For how long? A. Seventeen years.
Q. W here is your office? A. 319 Main Street, 

Orange, N. J.
Q. Do you know a man by the name of John R. 

Schick? A. I do.
Q. Do you know him, in what capacity? A. I 

met him in the end of 1928 as a representative of 
the Passaic-Bergen Lumber Company.
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Q. In connection with what transaction? A. I 
represented a creditor, at that time, against a cer-
tain building being erected by the K. S. B. Realty 
Company, I think the name was, who got into 
difficulties, and a meeting of creditors was called, 
and I met Mr. Schick at those meetings. It finally 
developed into a corporation of the creditors who 
took over all of the assets of the defunct building 
company.

Q. W here did the Passaic-Bergen Lumber Com-
pany come in? A. The only one that I met from  
the Passaic-Bergen Lumber Company was Mr. 
Schick. As far as I was concerned, he was the 
Passaic-Bergen Lumber Company.

Mr. L oeb : I object— I ask that be stricken 
out, “ As far as he was concerned, Schick 
was the Passaic-Bergen Lumber Company,”  
— obviously conclusion.

The Court: All right. As far as he knew, 
that is the only one he knew. There isn’t 
anything harmful, however.

Mr. Loeb: Yes, but, as a lawyer, he
should be more careful.

Q. W hat was done at that time, Mr. Herman? 
A. Various meetings were held between— among 
all of the creditors of the K. S. B. Realty Company, 
and a plan was evolved, wherein a corporation 
known as the Rogers Holding Company was 
formed, composed of the creditors of the K. S. B. 
Realty Company, and this corporation took over 
the assets, through the receiver, and John 
of the K. S. B. Realty Company engaged to com-
plete the houses. There were seventeen houses, I 
think, that were under construction, part of which 
were not completed.
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Q. W here did Mr. Shick come in? A. Mr. 
Schick appeared as the Passaic-Bergen Lumber 
Company, or as its representative.

Mr. Loeb: I object, your Honor. This is 
hearsay, or, if it is not hearsay, it is con-
clusion.

The Court: Self-serving, cannot prove
agency by a statement of the agent, any-
way. I will allow the objection.

A. (Continuing.) Mr. Schick appeared, I will 
say, as the representative of the Passaic-Bergen 
Lumber Company.

Mr. Loeb: I object, your Honor.
Mr. Cohn: I think he can say that.
The Court: W hat did he do when he was 

there, that would be better—
Mr. Loeb (interrupting): Yes.
The Court (continuing): — whether he

was authorized to do it, or not; what he did.

A. (Continuing.) Mr. Schick attended the meet-
ings, presented the claim of the Passaic-Bergen 
Lumber Company, took part in all the discussion, 
which finally eventuated into the formation of this 
holding company; subsequently, Mr. Schick signed 
the incorporation papers that were drawn up by 
Mr. Dworkin.

Q. W ho was Mr. Dworkin? A. At that time, he 
represented the attorney for the Passaic-Bergen 
Lumber Company.

Q. You mean, he was the attorney for the Pas-
saic-Bergen Lumber Company? A. As far as I 
knew.

Q. W hat happened after that? A. This holding 
company,— Rogers Holding Company,— bought
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from the receiver of the K. S. B. Realty Company, 
through a settlement of the K. S. B. Realty Com-
pany, all of its assets, and it then undertook to 
complete certain houses which were owned by the
K. S. B. Realty Company.

Q. W ell, were there various meetings held? A. 
There were very many meetings held.

Q. W as Mr. Dworkin present at those meetings? 
A. He was present at several meetings that were 
held at his office, at least two or three or possibly 
four meetings, that I recall,— meetings of all of 
the creditors. Several meetings were held at my 
office. Mr. Dworkin finally drew up the incorpora-
tion papers.

Q. W hat became of Mr. Schick in connection 
with that company? A. He was one of the officers 
and one of the directors. Eventually he resigned, 
and his stock was assigned to Mr. Garretson, who 
took his place.

Q. Do you know who Mr. Garretson was? A. 
Mr. Garretson was a representative of the Passaic- 
Bergen Lumber Company.

Q. W hat function did he perform for the Pas- 
saic-Bergen Lumber Company, if you know? A. 
That I couldn’t say, except that he took the place 
of Mr. Schick.

Q. Did anybody else appear for the Passaic- 
Bergen Lumber Company outside of Mr. Schick or 
Mr. Garretson? A. Not that I recall.

Q. In connection with this company? A. I don’t 
recall anybody else.

Mr. C ohn: Cross examine.

Cross examination by Mr. L o e b :

Q. W h o else was there besides Mr. Schick at 
the meetings of these creditors? A. Mr. Ross, of 
the Orange Sewer and Constr—
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Q. I mean, anybody in connection with the 
Passaic-Bergen Lumber Company. A. Outside of 
Mr. Dworkin, I don’t recall anybody else.

Q. W ell, was Mr. Garretson there? Do you 
know Mr. Garretson?

Mr. Loeb: Mr. Garretson!

A. Yes, I know Mr. Garretson.
Q. Is that the gentleman that you saw there? 

A. That is Mr. Garretson.
Q. He was present at all of those conferences 

where Mr. Schick was present? A. No, he wasn’t 
present at all; I think he was called in subse-
quently.

Q. He was called in subsequently? A. Yes.
Q. W hen the corporation, known as the Rogers 

Company was formed, was Mr. Garretson in on 
that? A. W ell, I don’t understand your question, 
Mr. Loeb.

Q. I mean, was Mr. Garretson present when the 
negotiations for the formation of the Rogers Com-
pany were being conducted? A. I think he was.

Q. Mr. Dworkin was present^ftf A. Yes—
Q. — Mr. Dworkin, the attorney? A. —-in his 

office.
Q. It was in his office, so besides Mr. Schick, 

there were two other representatives of the 
Passaic-Bergen Lumber Company there; isn’t that 
correct? A. Mr. Dworkin was there and Mr. Gar-
retson.

Q. Yes. And the formation of the company then 
was the result of the combined deliberations of 
Schick, Garretson and Mr. Dworkin; isn’t that 
right? A. No, the formation of the company was 
the combined deliberations of all of the credi-
tors,—
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Q. Yes? A. — we each represented certain of 
the creditors—

Q. Yes? A. — and Mr. Dworkin or Mr. Schick 
happened to represent one of the chief creditors—

Q. Huh-huh? A. — I happened to represent a 
good-sized creditor, and a Mr. Lorenzo, who rep-
resented another good-sized creditor—

Q. Yes? A. — and those three men were ap-
pointed a committee to discuss and formulate 
plans to work out of the difficulties; they were all 
in the same body.

Q. In order to help Mr. Schick in the solution 
of these difficulties, he had the assistance and the 
cooperation of Mr. Garretson and Mr. Dworkin, 
didn’t he? A. Mr. Dworkin represented him 
legally-#^-

Q. Yes? A. — I represented my creditor legally, 
and Mr. Lorenzo was represented by a third at-
torney.

Q. Of course, as far as you know, whatever Mr. 
Schick was doing, he was doing under the instruc-
tions of the head office, at Passaic, as far as you 
know? A. As far as I knew, Mr. Schick acted 
with apparent full authority to make the decisions 
with us and either to accept the proposition or 
reject it.

Q. I know, but considerable time was geing con-
sumed between the instigation of these negotia-
tions and their conclusion? A. Naturally, took 
several months.

Q. During that period of time, you didn’t know, 
did you, whether Mr. Schick was taking instruc-
tions from the head office? A. That, I didn’t know.

Q. You didn’t know. A. (No audible response.)

Mr. Loeb: That is all.
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Redirect examination by Mr. Cohn:

Q. Mr. Herman, do you know what ultimately 
became of this property? A. The Rogers Holding?

Q. Yes.

10 Mr. Loeb: I object, your Honor. I do
not think that is material to this issue.

A. (Interrupting.) I think it was—

The Court: I will allow it—
Mr. Loeb: Just a minute, Mr. Herman.
The Court: I will allow it. It may have 

been given to Mr. Pettersen; I don’t know.
Mr. Cohn: It may have gone to the

Passaic-Bergen Lumber Company.
20 The Court: W e  will find out.

Mr. Loeb: That would be immaterial.

A. I know it was foreclosed by the mortgagee; 
who bought it in, I don’t know.

Mr. L oeb: O h !
The Court: All right.
Mr. Cohn: That is all.
Mr. Cohn: Your Honor, please, late on

Friday afternoon, for the purpose of con- 
venience, the testimony of Samuel B. Lesser 
was taken, as a witness called by the defend-
ant, and I would like to read his testimony 
at the present time.

Mr. Loeb: Now, if your Honor please, I 
strenuously object to the reading of this tes-
timony before the jury, because I submit the 
testimony to be legally inadmissible, and I 
think, if the testimony is once read, the 
prejudicial effect of it is here.

40
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The Court: Suppose we go in my
chambers and read it to me.

Mr. Loeb: A ll right.
The Court: The jury can take ten minutes 

for adjournment, and then we can find that 
out.

Mr. L oeb : All right.
(The Court and counsel for the respective 

parties retire to the Chambers for argument 
out of the hearing of the jury.)

(In Chambers.)

Mr. Loeb: If your Honor please, I object 
to all of the questions which Mr. Lesser 
answered with respect to any communica-
tions received from Mr. Schick. As I under-
stand their contention, it is this, that Schick 
was the authorized agent of the plaintiff to 
do the acts that he is charged with, viz., 
endorsing these checks. Now, before they 
can introduce any testimony of a third 
person as to what Schick said, they must 
first lay a foundation that Schick was the 
agent, and what the extent and the scope of 
his authority was. This they can only do 
by the testimony of the agent. (Citing

v . , 152 Atl. 713; also
78 N. J. Law, 281.) I submit that all of this 
testimony of Mr. Lesser is not evidential, 
unless it is supported, in the first instance, 
by testimony by Schick and properly con-
nected.

The Court (after extended discussion): I 
am going to allow the defendant all of the 
leeway possible, except that part on page 9, 
I would just eliminate that.
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(The jury was recalled to the jury box, 
and court reconvened.)

Mr. Cohn: For the purpose of conveni-
ence, ladies and gentlemen, the testimony 
of one witness, produced on the part of the 
defendant, was taken after four o’clock on 
Friday. I will now read to you his testi-
mony, in the form that I will first begin 
“ Question,” then comes the answer, together 
with the objections of Mr. Loeb to the ques-
tions as they were made, and Mr. Loeb, in 
turn, will read that part of the testimony 
wherein he began the questions and the wit-
ness gave the answers.

(Reading by Mr. Cohn.)

“ SAMUEL B. LESSER, produced as a witness on 
behalf of the Defendant, was first duly sworn by 
the Examiner, and testified as follows:

“Direct examination by Mr. Cohn:

“ Q. Mr. Lesser, you are a member of the Bar of 
New Jersey? A. I am.

“ Q. For how long? A. Since 1923.
“ Q. Do you know a Mr. John R. Schick? A. Ido .
“ Q. How long have you known him? A. Oh, 

possibly six or seven years.
“ Q. On what occasion did you ever come in con-

tact with Mr. Schick? A. As a manager or person 
representing the Passaic-Bergen Lumber Company.

“ Q. In what other capacity did you ever have 
occasion to meet him ? A. I met him socially.

“ Q. Rut in his connection with the Passaic-Ber-
gen Lumber Company, what do you know about 
him? A. Whenever, in the granting of loans and 
mortgages, in my office, that it became necessary 
the seeking of postponements of mechanics’ liens



67

Samuel B. Lesser, direct.

by reason of the furnishing of materials by the 
Passaic-Bergen Lumber Company to the people I 
was financing, he appeared at my office to seek 
postponement and cancellation of the mechanics’ 
liens that were granted.

“ Q. Now, will you please explain, what you 
mean by ‘postponement of mechanics’ liens’, so 
that the jury clearly understands the procedure of 
a document of that nature? A. W hen a material 
house sells materials to a builder, they, by reason 
of the sale and the delivery of that material, are 
entitled, under our statutes, to a lien against the 
property. A mortgagee, in placing a mortgage, 
and paying out thereunder, is very particular that 
his mortgage become a first lien and prior to all 
other liens, so that in order to secure the priority, 
he procures from  a material house, who has a 
statutory prior lien, a postponement necessary to 
make a mortgagee’s lien prior to that of the mate-
rial house, so that in order to secure ourselves 
properly we had to secure a postponement of lien.

“ Q. Does the material man, or the house that 
sells the material, surrender any rights when such 
a postponement is executed in favor of the mort-
gagee? A. They surrender, to my mind, all of 
their rights in favor of the mortgagee.

“ Q. You had occasion to advance moneys in be-
half of the mortgagee in connection with buildings 
erected on which the Passaic-Bergen Lumber 
Company supplied material? A. At least a hun-
dred times.

“ Q. A hundred times? A. At least a hundred 
times.

“ Q. And in connection with all of those build-
ings, you had occasion to receive postponements,
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or demand postponements of liens from the 
Passaic-Bergen Lumber Company? A. I did.

“ Q. And over how long a period of time will you 
say these one hundred occasions occurred? A. 
Four or five years.

“ Q. And whose signature did you receive in con-
nection with such postponements? A. On deliv-
eries from the East Orange yard, we received and 
accepted the signature of John R. Schick. W e  re-
ceived the signature of a man by the name of 
Garretson for material delivered from other 
yards, to Bloomfield, Silver Lake, Belleville.

“ Q. W as the seal of the company attached to the 
signature? A. No, not in all cases.

“ Q. In any case? A. I think, in some they were 
sealed, as far as my memory will recollect.

“ Q. W hen you say the signature of John R. 
Schick, will you tell us just how the signature was 
made on postponements of liens? By that, I 
m ean: W as it merely the signature of John R.
Schick, or was it in connection with the Passaic- 
Bergen Lumber Company designation? A. It was 
always signed ‘Passaic-Bergen Lumber Company’, 
in many cases— in most cases by rubber stamp, 
and ‘John R. Schick’ under it, or ‘Garretson’ under 
it, as the case might have been.

“ Q. In connection with any of the occasions 
when you received and accepted these postpone-
ments of liens, were the signatures ever refuted 
by the Passaic-Bergen Lumber Company? A. 
Never.

“ Q. Did you have occasion to make out any 
checks to the Passaic-Bergen Lumber Company? 
A. Yes.

“ Q. On numerous occasions? A. A great many.
“ Q. To whom did you deliver the checks? A.
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To John R. Schick or to Garretson, those were the 
two gentlemen with whom I dealt, entirely.

“ Q. W ere you ever requested to issue a check 
in substitution of any such checks that you had 
given to Mr. Schick, to the order of the Passaic- 
Bergen Lumber Company? A. I was not.

“ Q. W ere y o u s S  A. Let me qualify that. There 
may have been a check made in a lesser amount, 
and I was asked to change it, which may have 
happened in so many deals,|g-I don’t remember as 
clearly-^-

“ Q. But, so far as you know, the checks which 
you delivered to Mr. Schick, to the order of the 
Passaic-Bergen Lumber Company, were accepted 
by the Passaic-Bergen Lumber Company, in con-
nection with the materials sold by the Passaic- 
Bergen Lumber Company, to the various indivi-
duals whom you were financing? A. Yes.

“Q. Now, Mr. Lesser, are you familiar with the 
Sheridan Construction Company? A. I organized 
the company.

“ Q. W h o were the principal stockholders or 
officers of the Sheridan Construction Company? 
A. W ell, there were three brothers, as well as I 
can remember,— Sam W exler, being president, 
Charles W exler, being secretary, and one other 
W exler— I don’t remember his name.

“ Q. Did Mr. Schick have any interest in that 
company, at the time it was organized? A. None.

“ Q. Did the Sheridan Construction Company 
purchase materials from  the Passaic-Bergen Lum -
ber Company? A. I believe they did. I mean, I 
cannot testify that they did, but I know— ”

Mr. Cohn (interrupting reading) : Now,
your Honor, pursuant to the ruling in cham-
bers, I will read the questions, eliminating
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the objections and discussions, and read the 
answers ?

The Court: Yes.
Mr. Loeb: May I ask for an exception,

your Honor, to the Court’s ruling?
The Court: Yes, an exception will be

noted.
(Mr. Cohn continues reading.)

“ Q. Do you know of what the activities of the 
Sheridan Construction Company consisted? A. 
Yes.

“ Q. Please tell us. A. They built four houses on 
the easterly side of Alden Road, Glen Ridge.

“ Q. Did they construct houses anywhere else? 
A. They built eleven houses, dug three foundations 
in addition, on the westerly side of Roosevelt Ave-
nue, Chatham, and they built a big garage and ball 
room in Roselle.

“ Q. Did you have occasion to finance the eleven 
houses— or fourteen houses in Chatham? A. I did.

“ Q. W ell, then, you knew who was supplying the 
materials? A. Yes.

“ Q. W ell, now, who was supplying the material 
in connection with the erection of those houses? 
A. I know that I had to procure postponements of 
mechanics’ liens from the Passaic-Rergen Lumber 
Company, because they were the supposed supply 
house, and when I called up— well, I know, in fact, 
I know that they were, because the preliminary 
agreements for the material were drawn up in 
my office.

“ Q. In pursuance of those preliminary agree-
ments, the Passaic-Rergen Lumber Company pro-
ceeded to supply the building material for those 
houses? A. That is right.

“ Q. W ith  whom were the arrangements made
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by the Sheridan Construction Company? Can you 
answer that? A. Yes.

“ Q. W ith  whom ? A. W ith  me and Mr. Schick.
“ Q. W hen you say, ‘with me,’ referring to your-

self, what particular function did you have to per-
form, that the arrangements were made with you?
A. There was a demand made by Mr. Schick, on 
a preliminary agreement as to certain demands to 
be made at certain times. I was granting the con-
struction loans, and being familiar with the 
method of construction, I decided that those de-
mands could not be met, because I would not 
pay as much money as they called for, so Mr. 
Schick and I, in my office, went over the possible 
demand that I would make and the possible

20amount that he could get out of such demand, and 
that was done in our own office in Newark.

“ Q. W as that the first time that you had dealt 
with the Passaic-Bergen Lumber Company, 
through Mr. Schick? A. No.

“ Q. You had already had a course of conduct 
with the Passaic-Bergen Lumber Company? A.
Yes.

“ Q. W a s it necessary, if you know, for Mr. 
Schick to get the approval of anyone else in m ak- ^  
ing these arrangements? A. On the Sheridan Con-
struction Company, that I remember, that he had 
to interview no one, because the entire transaction 
was taken in my office.

“ Q. W ell, the Sheridan Construction Company, 
you say, proceeded with the erection of these four-
teen houses—  A. Eleven houses.

“ Q. — eleven houses? Did they finish the eleven 
houses? A. No, they did not.

“ Q. W h y  not? A. They became financially em- 
barrassed.
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“ Q. W hat did the Sheridan Construction Com-
pany do after they became financially embar-
rassed? A. I cannot answer that, because they did 
so many things.

“ Q. W ell, you had better tell us what they did, 
in so far as you recollect, so that we can get a true 
story out of this. A. W ell, they stopped building 
these houses. They gave up, and subsequently de-
livered a deed to a company by the name of the 
Fidelity Homes Builders, organized by my office, 
in which the stockholders, I believe, were John
R. Schick, and two secretaries in my office, one 
by the name of Seymour Hirsch, I believe, and 
possibly Miss Mary Corbett.

“Mr. Loeb: Miss Mary A. Corbett?
“The W itness: I mean, that is a matter

of conjecture.

“ Q. Do you recollect that one of the Wexlers 
was also an incorporator? A. Yes— Sam W exler.

“ Q. W as Hirsch— anybody by the name of 
Hirsch in your office? A. Yes, he was employed 
by me as a clerk.

“ Q. Refreshing your recollection, will you say 
that Mr. Schick, Mr. Hirsch and Mr. Sam W exler  
were the incorporators of this company? A. I 
won’t say that Mr. Hirsch was, because I don’t 
remember, but I distinctly remember that Sam 
W exler and John R. Schick were.

“ Q. Do you know why a deed for these prop-
erties was given to this Fidelity Home Builders 
Company? A. In order to save the cost of fore-
closure, Mr. Schick came to our office, and asked 
us what else we could do, and I told him that no 
one—

“ Q. Let me ask you this: W as Mr. W exler, or
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any of the officers of the Sheridan Construction 
Company, present at the time when Mr. Schick 
was speaking to you? A. Yes.

“ Q. W hich one of the W exlers? A. Sam.
“ Q. W as present? A. Sam W exler.
“ Q. Did they come to you? A. Yes, they were 10 

my clients.
“ Q. Both W exler and Mr. Schick? A . Mr.

Schick subsequently became my client, subsequent 
to the transaction.

“ Q. W ell, now then, tell us why that deed was 
given? A. In order to save foreclosure costs.

“ Q. Let me call your attention to the technical 
term that you are using: Do you mean foreclo-
sure costs of a mortgage? A. No.

“ Q. Or a lien? A. Foreclosure of his mechanics’ 
lien rights and the institution of suit on the m e-
chanics’ lien.

“ Q. You are not using the word ‘foreclosure’ 
in connection with a mortgage? A. No, although 
there was a threatened mortgage foreclosure by 
the companies we represented, and, of necessity,
Mr. Schick, in order to protect his interest, or the 
interest that he represented, would have had to 
buy in, subject to our mortgage. In order to save 
this cost, he asked us what we could do for him, 
and we told him—

“ Q. Never mind what you told him. W h at did 
you do? A. W e  organized the Fidelity Home 
Builders, at his suggestion, and the Fidelity Home 
Builders took title from the Sheridan Construction 
Company by deed, which we drew.

“ Q. I show you a certified copy of the deed from  
the Sheridan Construction Company to the Fidel-
ity Home Builders, Inc., dated May 17, 1928, re- 49 
corded May 21, 1928, in Book E-31 of Deeds, in
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Pages 9, etc., and ask you whether you know 
whether it is a copy of the deed which you have 
just referred to? A. I don’t know whether it is 
a copy or not. It is signed by Lionel M.— Maurice
M. Bradner,— but I wouldn’t say it is a copy of 
the deed we drew.

“ Q. Does that cover the property, owned by the 
Sheridan Construction Company, in Chatham, 
which you have just been referring to? A. Yes, 
this covers property that they owned.”

Mr. Cohn (interrupting reading) : I will
offer that as the first exhibit for the defend-
ant.

(The same was marked Defendant’s Ex-
hibit D -l for Identification at time of taking 
of deposition, later marked Defendant’s Ex-
hibit D -l in Evidence.)

“ Q. Now, Mr. Lesser, was a deed for this prop-
erty taken in satisfaction of the obligation of the 
Sheridan Construction Company to the Passaic- 
Bergen Lumber Company? A. There was a re-
lease— signed release of Sheridan Construction 
Company from obligations to the Passaic-Bergen 
Lumber Company. The release was signed by 
John R. Schick and the deed was delivered at the 
time.

“ Q. In this entire transaction, on the Sheridan 
Construction Company, do you know for whom  
Mr. Schick was acting? A. No.

“ Q. W ell, whom had he been representing up 
to that time? A. The Passaic-Bergen Lumber 
Company.

“ Q. Did he continue to represent the Passaic- 
Bergen Lumber Company when he took the prop-
erty over in the name of the Fidelity Homes Com-
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pany? A. He was still employed by the Passaic- 
Bergen Lumber Company.

“ Q. And he delivered, you say, a release of the 
Passaic-Bergen Lumber Company to the Sheridan 
Construction Company, when the deed was deliv-
ered to him? A. That is right.

“Q. Do you know of any other cases in which 
Mr. Schick, representing the Passaic-Bergen Lum -
ber Company, made any adjustments with a cus-
tomer of the Passaic-Bergen Lumber Company? 
A. I do.

“ Q. W ill you tell us, in which instances, if you 
recollect? A. On the bill of Frank Giacano, 
a builder, whose address is in Union. Frank 
Giacano was employed by his mother, Nellie, 
to build a house for her in Union. He pur-
chased the lumber from the Passaic-Bergen 
Lumber Company, through Mr. Schick, from  
the East Orange yard, and he owed the Passaic- 
Bergen Lumber Company for it. Nellie Gia-
cano happened to have sold a house on Jackson 
Street, in Newark, took back a mortgage as 
part of the purchase price. This mortgage was 
in the hands of Nellie Giacano, and Frank Giacano 
became indebted to the Passaic-Bergen Lumber 
Company for lumber on her new job, and Mr. 
Schick was pressing him for payment. Frank told 
me that he could procure from his mother this 
mortgage, and if I could arrange with the Passaic- 
Bergen Lumber Company to take this mortgage 
in satisfaction of that debt, or in partial satisfac-
tion, I should make the attempt. I called Mr. 
Schick about it, and told him that I would like 
to straighten out the Giacano account with him. 
He came to my office, and I made the proposition 
to him, and we closed the proposition at my
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office, by an assignment of this mortgage from  
Nellie Giacano to— funny, I don’t remember who 
took the assignment, in whose name it was made. 
I knew I drew the assignment, acknowledged and 
delivered it.

“ Q. Did Mr. Schick get the approval of anyone 
else in connection with this transaction, if you 
know? A. He did not get the approval of anyone 
on that transaction, I know, because it was done in 
my office, within half an hour.

“ Q. And he did it solely upon his own volition? 
A. I don’t know.

“ Q. As far as you know? A. As far as I know, 
yes.

“ Q. Do you know of any other cases in which 
Mr. Schick made any settlement in behalf of the 
Passaic-Bergen Lumber Company? A. Yes. There 
was a fellow by the name of Pampalone. Pampa- 
lone owed the Passaic-Bergen Lumber Company 
some money, when— at the same time that Schick 
took deeds to the Fidelity Home Builders from the 
Sheridan Construction Company, they also took a 
deed to the property on Alden Boad, in Glen Bidge, 
and he employed Pampalone to do the finish work.

“Mr. Loeb: W ere you there?
“The W itness: Yes, that was done in my 

office.

“ A. (Continuing.) He employed Pampalone to 
do the work on Alden Boad, and in order to— and 
the payments to Pampalone, on the date for com-
pletion, he cancelled the obligations of Pampalone 
on those jobs.

“ Q. W as that done on behalf of the Passaic- 
Bergen Lumber Company? A. W ell, Pampalone 
owed the Passaic-Bergen Lumber Company
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money; subsequent to this business, he did not 
owe them money, so I don’t know anything fur-
ther about that.

“ Q. Do you recollect any further transaction in 
which Mr. Schick settled with a customer of the 
Passaic-Bergen Lumber Company? A. Off-hand, 
I do not.

“ Q. Do you recollect the transaction with a cus-
tomer of the Passaic-Bergen Lumber Company, by 
the name of Maryanski? W ill you answer the 
question? A. I do not remember.”

Mr. Cohn: At this point, your Honor, Mr.
Loeb started his cross.

(Reading by Mr. Loeb.)

“ Cross examination by Mr. L o e b :

“ Q. Mr. Lesser, how long have you known Mr. 
Schick? A. Over six years.

“ Q. In connection with what had you come in 
contact with him? A. Only by reason of telephonic 
conversations with him, in the beginning, asking 
him what the situation was, and who he was sup-
plying lumber to, and on the lumber, how much 
we owed him, etc.

“ Q. You met him socially, you said? A. Yes, 
went out with him.

“ Q. How did you go out with him ? Play golf 
with him ? A. Yes.

“ Q. Go out with him a number of times? A. No.
“ Q. How many times? A. I would say, three 

times.
“ Q. W ell, then, you say, if you go out with a 

man three times, you would go out socially with 
him? A. Yes.

“ Q. Very friendly with him, were you? A. Not 
particularly.
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“ Q. You have a friendly interest in Mr. Schick? 
A. No.

“ Q. W ell, you would not want to see him get into 
any difficulties, would you? A. No.

“ Q. Mr. Schick held the stock in this company, 
the Fidelity Home Builders, didn’t he? A. I don’t 
know.

“ Q. You said he did, didn’t you? A. He took it.
“ Q. Took it out in his own name, didn’t he? A. 

Yes.
“ Q. And he took the major interest of the stock 

in his own name, didn’t he? A. He did.
“ Q. So that he had the entire control— legal con-

trol of this company, hadn’t he? A. W ell, yes, I 
believe he did.

“ Q. Now, with reference to the postponement of 
liens, that you say that Mr. Schick gave to you, you 
are not swearing as to whether Mr. Schick had 
instructions from his company with respect to 
those postponements? A. I am not.

“ Q. So that with respect to all of those post-
ponements, as far as your knowledge is concerned, 
he may have been acting under instructions from  
his superior? A. That is right.

“ Q. And, as far as you know, with respect to 
those matters that you have testified, he may have 
been acting— I mean, now, the postponements of 
the liens— he may have been acting within the 
scope of his authority? A. As far as I know, he 
may have been acting within the scope of his au-
thority.

“ Q. The Fidelity Home Builders had an account 
with the defendant, United States Trust Company; 
is that correct? A. Yes.”

Mr. Loeb: Mr. Cohn, you continue your
examination at this point.

(Reading resumed by Mr. Cohn.)



Samuel B. Lesser, redirect-cross.

“Redirect examination by Mr. Cohn:

“ Q. Mr. Lesser, you had the corporation books 
of the Fidelity Hom e? A . Yes.

“ Q. Do you know what became of them? A. I 
don’t remember whether—

“ Q. Have you the books in your possession, at 
the present time? A. I have not.

“ Q. Have you searched for them? A . Yes.
“ Q. W ell, don’t you know as to whether you 

delivered them to anybody? Do you know that? 
A. They were delivered to someone. I was visited 
by two people relative to the books, and they were 
delivered to someone; to which one of those two 
people I gave them, I do not know.

“ Q. W ell, who are the two people? A. Mr. John
R. Schick was in, and he may have gotten the 
books. I was visited by Mr. Dworkin, and I don’t 
know whether he got the books, or not.

“ Q. Can you tell us the time at which those visits 
were made in reference to this transaction of the 
Sheridan Construction Company and the Fidelity 
Home Company? A. W ell, I cannot tell you th a t-  
with this— but in this w a y : Some time subsequent 
to December, 1929, I was visited by Mr. Dworkin.

“ Q. W hen was that? A. Some time subsequent 
to December, 1929; Mr. Schick was in my office, 
possibly, once a week, during the transaction and 
after the transaction, so that he may have gotten 
them on one of those occasions.”

(Reading resumed by Mr. Loeb.)

“Cross examination by Mr. Loeb  (continued) :

“ Q. You do remember that you delivered the 
Fidelity Home Ruilders’ records to some person,
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but you do not remember who; is that correct? A. 
That is right.

“ Q. Did you take a receipt for the records? A. 
I did not.

“ Q. W ell, now, do you think that was proper, 
on your part, not to take the receipt? Being im -
portant records? A. I don’t know whether it was 
proper, or not; that is the way I practice with 
people that I represent.”

Mr. Loeb (interrupting reading) : I now
make the witness my own, for the purpose 
of a few questions.

(The witness was examined on behalf of 
the plaintiff, as follow s:)

“Direct examination by Mr. L oeb :

“ Q. Mr. Lesser, you knew that the Fidelity Home 
Builders maintained an account with the United 
States Trust Company, the defendant in this suit? 
A. I did.

“ Q. And you know, or, tell me, whether you 
know where the vouchers were returned? A. To 
my office.

“ Q. 60 Park Place, Newark? A. That is right. 
“ Q. Do you know whose signature was to honor 

checks of the Fidelity Home Builders? A. I do 
not.

“ Q. You do not. You had nothing to do with 
the opening of the account? A. I do not think 
I did.

“ Q. But do you know that the returned vouchers 
• were mailed to your office by the defendant bank? 

Is that right? A. That is right.

“By Mr. Cohn:

“ Q. W hat did you do with them, Mr. Lesser, 
after they were sent to your office?
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“Mr. Loeb: Now, the witness has already 
testified.

“Mr. Cohn: No, sir; he has not testified
as to what he did with them. He has tes-
tified that they were mailed to his office.

“ Q. W hat became of them? A. They were put 
in an envelope addressed to the Passaic-Bergen 
Lumber Company, attention of John R. Schick, 
mailed to East Orange.

“ O. Your office did not retain the checks? A. 
No.

“ Q. Did they examine them? A. No.
“ Q. You had no interest in them? A. No.
“ Q. Now, Mr. Lesser, were you still interested 

in the financing of these eleven houses after the 
Fidelity Home Builders Company took possession 
of those premises?”

Mr. Cohn (interrupting reading) : He
comes back to my witness now.

“ Q. W ill you answer the question? A. May I 
hear it?

“ Q. (Repeated by stenographer.) A. W e  had 
mortgages on each one of the buildings, approxi-
mating $3,500.00, I believe, which had not yet been 
paid off, and we were to get our money out of 
first mortgages to be granted on these buildings, 
as I remember, five of them by the United States 
Mortgage Company and six by the Tall Cedars 
Building and Loan Association. It was subse-
quent to the taking over of these houses by the 
Fidelity Home Builders that I received my money.

“ Q. Did you have occasion to visit the premises 
between the time that the Fidelity Home Building 
Company took title and the time you received your 
money? A. I passed by the premises on one or
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two occasions, on a Sunday afternoon, to see how 
the buildings were proceeding, whether they were 
being completed.

“ Q. W ere you present at the time that the mort-
gagees whom you represented received their 
moneys? A. I received the money for the mort-
gagees.

“ Q. At the office of the United States Mortgage 
Company? A. Yes.

“ Q. And at the offices of the attorney for the 
Tall Cedars? A. W ell, the attorney for the Tall 
Cedars was represented by the Mortgage Company 
in the transaction.

“ Q. So that the entire transaction of the repay-
ment of the moneys to the .mortgagees whom you 
represented took place at the offices of the United 
States Mortgage Company? A. That is right.

“ Q. W ere there sufficient moneys out of those 
first mortgages to pay you? A. Yes.

“ Q. Do you know whether the Passaic-Bergen 
Lumber Company advanced moneys in connection 
with those first mortgages? A. I don’t know what 
you mean.

“ Q. W ell, my question is based upon the as-
sumption that the amounts obtained from the pay-
ment of the new first mortgages was insufficient to 
liquidate the liens on the property at the time your 
first payment was made, and my question is, 
whether you know that the Passaic-Bergen Lum-
ber Company made up any deficiencies? A. I 
don’t know.”

Mr. Cohn: That is all.
Mr. Cohn: W e  have asked for the pro-

duction of the books of the company. Have 
you them here ?

Mr. Loeb: Yes, sir.
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PHYLLIS SAVILLE sworn.

Direct examination by Mr. C ohn :

Q. Miss Saville, what is your occupation? A. 
Bookkeeper, East Orange yard.

Q. W hat was the last? A. Bookkeeper, East 
Orange yard, of the Passaic-Bergen Lumber Com-
pany.

Q. I show you what purports to be a ledger of 
the Passaic-Bergen Lumber Company? A. Right.

Q. And ask you whether this book in front of 
you is the ledger of the Passaic-Bergen Lumber 
Company? A. Yes, sir; it is.

Q. Did you keep the records of this ledger? A. 
Yes, sir; I do.

Q. W ill you keep—  A. (Interrupting.) At what 
time?

Q* # y o u  voice loud enough to—  A. (Inter-
rupting.) At what time?

Q. In the years 1928, 1929? A. Yes, sir; I did.
Q. W ill you talk loud enough so the jury can 

hear you? A. All right.
Q. W ill you turn to the account of Alexander 

Maryanski? A. I have it in front of me.
Q. Do you find a credit for $5,700.00? A. Yes.
Q. Of what date? A. May 9, 1929.
Q. W h at does that mean, so that the jury can 

understand you? A. W h y, this is a credit al-
lowed to Alexander Maryanski.

Q. Does it mean that he paid the Passaic-Bergen 
Lumber Company $5,700.00? A. Yes.

Q. That is a cash payment? A. I do not know.
Q. W hat else could it have been? A. It could 

have been a check.
Q. W ell, if it had been a check, and the check 

had been returned, would there be a corresponding
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debit on the other side of the ledger? A. I don’t 
understand what you mean.

Q. W ell, when I say a cash account, I mean, a 
payment that ultimately went to the Passaic-Ber- 
gen Lumber Company, whether it was cash or 
check, or any form of payment, that indicates that 
the Passaic-Bergen Lumber Company received 
$5,700.00, at that time, from Alexander Maryanski? 
A. That is what it means, received $5,700.00.

Q. If it had been a check for $5,700.00, which 
had been returned as N. G., or no good, would there 
have been an entry made on the debit side of the 
ledger? A. Yes, if it had been returned.

Q. Do you find such an entry? A. No.
Q. Do you know what you did with that check 

of $5,700.00? A. I do not remember seeing the 
check.

Q. W h o would have seen that check? A. Any-
body in the office is allowed to receive checks.

Q. Did you make deposits of the checks re-
ceived by the Passaic-Bergen Lumber Company at 
the East Orange branch? A. I do, sometimes, yes.

Q. Do you know where that particular check 
was deposited? A. W hy, New York— N. Y.

Q. W hat was the answer to that? A. New York 
— New York bank.

Q. Do you find any other credit of $5,700.00 on 
the account of Alexander Maryanski? A. No.

Q. Do you know whether these books were ever 
audited by outside accountants or auditors? A. 
Yes.

Q. W h o sent them? A. I don’t know who sent 
them, sir.

Q. Do you know whether this particular account 
of Maryanski was subjected to examination by out-
side auditors? A. I don’t know.
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Q. The question is simple. W as there any ex-
ception made of this Maryanski account as against 
all of the other accounts, when the auditors came 
to ao over the books? A. I don’t remember, any 
more so, than any other account.

Q. Now, turn to the account of the Sheridan 
Construction Company. A. W hat year?

Q. 1929. A. All right (witness does as directed).
Q. I ask you to look on the credit side of the 

ledger. How much did the Sheridan Construction 
Company owe the Passaic-Bergen Lumber Com-
pany at the end of May, 1928? A. $35,051.98.

Q. Are there any further charges as against the 
Sheridan Construction Company after May, 1928? 
A. Yes.

Q. Do you know what those charges consisted 
of? A. N o; it is probably for lumber.

Q. Do you know whether any of those charges 
consisted of cash payments to the Sheridan Con-
struction Company? A. There would not be a cash 
payment.

Q. W ell, if you gave a check to the Sheridan 
Construction Company? A . Oh, I see what you 
mean.

Q. W ouldn’t you make a charge against the 
Sheridan Construction Company? A. Yes.

Q. W ell, now, don’t you remember that some 
of these charges on the Sheridan Construction 
Company, after May, 1928, were checks given to 
the Sheridan Construction Company? A. Yes.

Q. Is that right? A. Yes.
Q. So that you now say that the charges against 

the Sheridan Construction Company were not all 
for lumber? A. No.

Q. That all of those charges, on the other hand, 
were for cash? A. Not all of them, some of them.
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Q. W ell, most of them were for checks or money 
that was given to the Sheridan Construction Com-
pany? A. I wouldn’t say all of them, no.

Q. W ell, how many? A. I do not kjiow.
Q. W ere there a dozen? A. There was one 

charge, I think. I have to look at the tickets to 
find out what they were.

Q. W ell, have you the tickets? A. {Sotto voce.) 
No, I was told it wasn’t necessary to bring them by 
Mr. Heller.

Q. {Sotto voce.) Turn to September 18, 1928, or 
September 22,1928, cash $470.00? A. (Sotto voce.) 
September what?

Q. (Sotto voce.) September 22, 1928. A. (Sotto 
voce.) September 22nd?

Q. (Sotto voce.) Yes. A. (Sotto voce.) No such 
item there for September, 1928.

Q. {Sotto voce.) There is no such item? A. 
{Sotto voce.) Not here.

Q. {Sotto voce.) W hat about an item of Sep-
tember 29, 1928, for $6,500.00? A. {Sotto voce.) 
September 29,1928? No item like that— 1928. Are 
you sure you have got the right year?

Q. {Sotto voce.) In the check book, you charge 
this account—

Mr. L oeb: Speak louder so I can hear you 
over here.

The W itness: All right.

Q. I show you a charge on December 28th—

Mr. Loeb: W hat year, Mr. Cohn?

Q. — 1928, for $10,496.60. Do you know whether 
or not that was for money, or whether or not that 
was for cash, or a check advanced to the Sheridan 
Construction Company? A. That was for checks 
advanced to the Sheridan Construction Company.
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Q. At one time? A. I beg pardon. That was 
not advanced to the Sheridan Construction Com-
pany. That was for checks advanced to the order 
of the Sheridan Construction Company.

Q. I don’t get that. A. It was for cash paid out; 
I do not know whom it was paid to.

Q. It was for cash paid out and charged to the 
Sheridan Construction Company’s account? A. 
Yes, it was.

Q. Is that right? A. Yes.
Q. But what you want to say is that you do not 

know whether the checks were made directly to 
the Sheridan Construction Company? A. That is 
right.

Q. Although the books show that that large 
amount was charged to this Sheridan Construction 
Company? A. W ell, I was told to charge it to them 
by Mr. Schick.

Q. You do not know whether that was one check 
or a number of checks? A. It was a number of 
checks.

Q. W ell, now, do you know who signs checks? 
A. Yes.

Q. W h o does? A. Mr. Pettersen and the first 
vice-president, Mr. Post.

Q. Did Mr. Schick sign checks? A. No.
Q. Never did? A. No.
Q. So far as you know? A. So far as I know, 

he never signed checks; he has not the authority.

The Court: Strike that last out about
authority.

Q. So that you now state that all of the cash 
represented by this item of December 28, 1928, to 
the amount of $10,496.60, was represented by
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checks signed by Mr. Pettersen and by Mr. Post, 
and none of them by Mr. Schick? A. Right.

Q. Do you know what those checks were used 
for? A. No, I do not.

Q. Do you know what any of the other charges 
against the Sheridan Construction Company rep-
resents, outside of the mere fact that they are 
items on the books? A. W ell, lumber delivered.

Q. To whom? A. To the Sheridan Construction 
Company.

Q. W as there ever any conversation in the office 
at East Orange that you overheard between Mr. 
Pettersen and Mr. Schick, referring to the Sheri-
dan Construction Company? A. None.

Q. You never overheard any? A. No.
Q. Now, I call your attention to the item on the 

credit side of the ledger, February 14, 1929, of 
$127.89, and ask you whether you know what that 
is. Do you know? A. No, I do not know what 
that is for, no.

Q. Now, look at the item of October 7, 1929, of 
$145.00; do you know what that item is for? A. 
I do not know offhand, looking at the amount, no; 
I would have to see the ticket.

Q. Have you the ticket book here? A. No, I 
have not the ticket.

Q. You were asked to bring the ticket book? A. 
No, I wasn’t asked to bring it.

By Mr. Loeb :

Q. W ere you told not to? A. Mr. Heller told 
me not to.

Mr. L oeb : I wish counsel would be care-
ful.

Mr. Cohn: I am not questioning coun-
sel’s— or the witness’ veracity in the
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slightest. I think the witness is telling the 
truth, what she is stating.

Mr. Loeb: I am referring to the notice
to produce, as to whether we brought every-
thing we were asked to bring, and I want

The Court: Don’t waste time. Proceed. 10

By Mr. Cohn:

Q. There are a number of other items, Miss 
Saville, as credits to the Sheridan Construction 
Company, such as October 17th, $39.00; November 
8th, $40.00; November 19th, $38.97; January 10th, 
$400.00; April 17th, $500.00; October 11th, $125.79, 
all in 1929 and 1930, and 1931, you have credits of 
June 19th, $200.00; October 15th, $536.58. Do you 
know what any of these credits were for? A. I 
do not know what they were for. They were prob-
ably checks credited to the account, but I do not 
know just what they were for.

Q. Do you know by whom they were given? A.
No, I do not.

Q. Don’t you recollect any of those items, as to 
what they might be for? A. No, I do not.

Q. Is there any one else here who would know?
A. I would have to see the tickets; then I could 3Q 
tell.

Q. W ell, is there any other person who might 
know? A. No, I do not think so—

Q. Now, Mr. Schick left the employ of the 
Passaic-Bergen Lumber Company some time in 
1929; is that right? A. Yes.

Q. And the credits that are given to the Sheri-
dan Construction Company were all given subse-
quent to Mr. Schick’s leaving the employ of the 
Passaic-Bergen Lumber Company;—  A. Yes,— 40
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Q. — is that correct? A. — it was after that 
time, yes.

Mr. Loeb: Talk up, please.
The Court: Speak out.

A. (Continuing.) He hadn’t left until October 
29th, I think it was,— I don’t remember— latter 
part of October— but that was before he left, that 
$145.00.

Q. Suppose I attempt to refresh your recollec-
tion. Did you know that the Sheridan Construc-
tion Company was erecting some buildings in 
Chatham? A. Yes.

Q. Did you know that they were being fin-
ished—  A. No.

Q. — by Mr. Schick? A. (No answer.)
Q. Let’s see.

Mr. Loeb: Now, I object. I think the
question is decidedly leading. This witness 
is a witness of the examiner.

Mr. Cohn: If your Honor please, this wit-
ness is an employee of the plaintiff,—

Mr. Loeb: Right.
Mr. Cohn (continuing) : — and I think we 

are entitled to some latitude, and the ques-
tion itself is not even leading.

The Court: I think he can ask the ques-
tion as to whether she knows anything 
about the situation between her concern and 
the Construction Company.

Q. Do you know anything about the transactions 
between the Passaic-Bergen Lumber Company and 
the Sheridan Construction Company? A. I know 
they came in and got lumber; that is all.
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Q. Do you know that they were building some 
houses in Chatham? A. Yes.

Q. And you knew that material was delivered to 
Chatham? A. Yes.

Q. Do you know that the Sheridan Construction 
Company stopped construction on those houses?

Mr. Loeb: I object—

A. (Interrupting.) No.

The Court: She doesn’t know.

A. (Continuing. I do not know.
Q. Do you recollect, Miss Saville, as to whether 

these odd amounts, after October, 1929, were rents 
paid by tenants, occupying the houses in Chatham, 
constructed by the Sheridan Construction Com-
pany?

Mr. Loeb: Just a minute. I object, your 
Honor, to the question.

The Court: I will allow it; allow you an 
exception. If she knows.

Mr. L oeb : Exception.

A. I might say, I do not remember; I would have 
to look up tickets.

Q. W here are the tickets? A. In East Orange.
Q. Can you bring them here? A. Yes, I can get 

them.

Mr. L oeb : Now, in order that there may  
not be a misconception or a wrong impres-
sion to the jury, we have complied with the 
notice to produce.

The Court: All right.
Mr. L oeb : W e  have no desire to leave out 

anything that you want to have.
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Mr. Cohn: I understand that. W e  will
ask that the Court order the witness, or the 
plaintiff, to produce these tickets, to give 
us a proper explanation of these items.

Mr. Loeb: I am just reminded by Mr.
Pettersen that their accountant went (over) 
all of these tickets; they were asked what 
they wanted us to bring here in court, and, 
as I said before, we have complied with 
their demands. Of course, we are not going 
to produce anything that they do not ask us 
for.

Mr. Cohn: If your Honor please, when
we asked them to produce the books or any-
thing pertaining to this question, that is suf-
ficient, that they bring the books and the 
explanation of the items entering into the 
ledger,— the notice calls for that.

The Court: I will give you opportunity
to go into the question fully.

Mr. L oeb : Your Honor please, we haven’t 
the notice here—

The Court: That is all right.
Mr. Loeb: — but I did not want the wrongo

impression in the jury’s mind.

By Mr. Cohn:

Q. I show you a ticket dated October 8, 1929, 
and ask you whether you have a ledger entry as 
of that date,— ticket calling for $145.00? A. Yes.

Q. Now, look at the ticket, and tell us what that 
ticket says, as comprising the $145.00. A. Cash 
account debited, Sheridan Construction Company 
account credited, rents received to date, of Mrs. 
Davis, September and October, $80.00, rents for
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October, $50.00; Mr. Thompson, $15.00; total, 
$145.00.

Q. And you credited that $145.00 on the books 
of the Passaic-Bergen Lumber Company to the 
credit of the Sheridan Construction Company? A.
Right. 10

Q. I show you a ticket dated October 17,
1929; tell us what that says? A. Cash account 
debited, Sheridan Construction Company account 
credited,—

Mr. Loeb: Talk up, please.

A. (Continuing.) — by check from C. E. Thomp-
son, rent for October, $130.00.

Q. I show you a ticket dated November 7, 1929; 
tell us what that says? A. Cash account debited, ^  
Sheridan Construction Company account credited, 
by cash, rent of Mrs. Davis, 14 Roosevelt Avenue, 
Chatham, $40.00.

Q. Ticket dated November 19, 1929? A. Cash 
account debited, Sheridan Construction Company 
account credited, by cash from  C. E. Thompson, 
for rent for November, 1929, $38.92.

Q. Ticket dated January 10, 1930? A. By cash, 
$40.00, rent from C. E. Thompson, No. 6 Roosevelt 
Avenue, Chatham.

Q. All of those items were credited on the books 
of the Passaic-Bergen Lumber Company to the 
Sheridan Construction Company? A. Yes.

Q. W ere any of these items that you credited 
subsequent to the time Mr. Schick left the employ 
of the Passaic-Bergen Lumber Company? A. Yes.

Q. W hich ones? A. All but one— all but two—  
the first two.

Q. Look at the items after, beginning with Janu- 40
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ary 10, 1930, and subsequent thereto. W ere there 
tickets in connection with those items? A. Yes.

Q. Have you those tickets in court? A. I am not 
sure; I do not think so.

Mr. Cohn: I will ask the plaintiff,
whether you have the tickets of the Sheridan 
Construction Company account, showing the 
credits after January 10, 1930.

A  Voice: No.
Mr. L oeb: Mr. Heller told us he did not 

need those tickets.
Mr. Cohn: All right. W e  have asked the 

plaintiff to produce their check books of 
November, 1928, particularly the stubs on 
the check books, which refer to this matter 
of the Sheridan Construction Company.

The Court: All right.
Mr. Cohn: Let me have for November 22, 

1928.
(A person in the audience produces 

papers.)

Q. Miss Saville, I show you what appears to be 
a check book—  A. Check stubs; yes, sir.

Q. — check stubs, and I call your attention to 
Stub No. 5,925, and ask you to read what is on 
that stub. A. November 22, 1928, made out for 
cash, $640.00, payroll money, advanced to the 
Sheridan Construction Company, pending receipt 
of mortgage money from the U. S. Mortgage Com-
pany.

Q. And I call your attention to a symbol on the 
side of the stub, right-hand side, over a check 
mark, and ask you what that symbol is? A. That 
is Mr. Pettersen’s check mark.
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Q. How does he come to put that check mark 
on? A. He looks check stubs over—•

Q. Is that his method of approving the check? 
A. It shows he has seen the check, and he has 
looked at it.

The Court: Before delivery or after?
The W itness: After.

Q. W ill you look at Check Stub No. 5915? A. 
(Examining. ) Yes.

Q. And I ask you to read what that stub says? 
A. November 14,1928, cash, $325.00, payroll money 
advanced to Sheridan Construction Company, 
pending receipt of mortgage money from  the U. S. 
Mortgage Company.

Q. Does that contain the symbol of Mr. Petter- 
sen? A. Yes.

Q. Look at Check 5880. A. (Examining.) Read 
it?

Q. Read it. A. November 9, 1928, cash, $514.00, 
payroll money advanced to Sheridan Construction 
Company, pending receipt of mortgage money 
from the U. S. Mortgage Company.

Q. And is that the signature of Mr. Pettersen as 
in the other instances? A. Yes.

Q. Look at Check 5873; tell us what that says. 
A. November 2, 1928, cash, $1,109.25, payroll 
money advanced to Sheridan Construction Com-
pany, pending receipt of mortgage money from  the
U. S. Mortgage Company.

Q. Look at Check Stub 5873. A. I just read that.
Q. Excuse me. 5,861; what does it show? A. 

October 26, 1928, cash, $1,829.00, payroll money 
advanced to Sheridan Construction Company, 
pending receipt of mortgage money from  the U. S. 
Mortgage Company.
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Q. And is that the notation of Mr. Pettersen, on 
the stub? A. Yes.

Q. Look at Check 5854. A. (Witness does as di-
rected.)

Q. W hat does that show? A. October 26, 1928, 
$1,329.00, advanced payroll money to Sheridan 
Construction Company, pending receipt of mort-
gage money from the U. S. Mortgage Company.

Q'. Is that the signature of Mr. Pettersen? A. 
Yes.

Q. Look at Check No. 5811. A. (Witness does 
as directed.)

Q. W hat does that say? A. October 13, 1928, 
cash, $1,435.00, payroll money advanced to Sheri-
dan Construction Company, pending receipt of 
mortgage money from the U. S. Mortgage Com-
pany.

Q. Look at Check 5807. A. (Witness does as di-
rected.)

Q. W hat does that say? A. October 11, 1928; 
Public Service Gas & Electric Company, $259.00, 
deposit on installation on installing gas for Sheri-
dan Construction Company, will be refunded by 
the U. S. Mortgage Company.

Q. And has that got Mr. Pettersen’s signature 
on it? A. Yes.

Q. Check 5800. A. (Witness examines stub.)
Q. W hat does that say? A. October 5, 1928, 

cash, $1,423.00, payroll money advanced to Sheri-
dan Construction Company, pending receipt of 
mortgage money from the U. S. Mortgage Com-
pany.

Q. Check 5791. A. (Witness examines stub.) 
September 29, 1928, cash $605.00; there is the nota-
tion, received from John R. Schick,— J. R. S.
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Q. Check 5— by the way, has that check of 
$605.00 a notation of Mr. Pettersen on it? A. Yes.

Q. All right. Take the next one, 5780. A. Sep-
tember 22, 1928, cash, $470.00; this has a notation, 
see, J. R. S.

Q. To whom was it charged? A. To the Sheri-
dan Construction Company.

Q. How do you know? A. Because I was told 
to charge it to them.

Q. You remember that? Do you remember 
that? A. Not offhand, but I know it is.

Q. There is no notation on the stub, is there? 
A. No, there isn’t.

Q. Check No. 5168. A. Read it?
Q. Yes. A. September 18, 1928, cash, $325.00, 

payroll money advanced to— name blank— pend-
ing receipt of mortgage money from Lincoln 
Mortgage Company.

Q. You charged that to whom ? A. I do not 
know.

Mr. Cohn: I will ask that the last item
of September 18, 1928, be stricken out; the 
witness cannot testify that it applies to the 
Sheridan Construction Company account.

Q. But all of the other check stubs that you have 
just read off were charged against the Sheridan 
Construction Company—  A. Yes.

Q. — and the— were all of those checks drawn 
by you? A. Yes,^-I—

Mr. Cohn: I will ask the plaintiff to pro-
duce the checks themselves, if they have 
them here.

Mr. Loeb: Yes, we have them.

A. (Continuing.) I can dell when I see the 
checks, whether they are made out by me, or not.
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Q. I show you a series of checks on the Bloom-
field National Bank, made by the Passaic-Bergen 
Lumber Company, signed by Pettersen, treasurer, 
and Post, second vice-president, numbered as fol-
lows: 5,768, 5,780, 5,791, 5,800, 5,870, 5,811, 5,854, 
5,861, 5,873, 5,880, 5,915 and 5,925, and ask you 
whether all of these checks are not the ones we 
have just been talking about, and ask you whether 
all of these checks were not charged to the Sheri-
dan Construction Company. A. Yes, these were 
the checks we were just talking about.

Q. Do you know Mr. Goldberg,— Mr. Samuel 
Goldberg? A. No, I don’t.

Q. To whom were these checks given after you 
drew them? A. To Mr. Schick.

Mr. Cohn: I offer these checks in evi-
dence.

Mr. Loeb: W e  have no objection.
Mr. Cohn: And we will offer the books

in evidence, that is, the ledger sheets be-
tween the periods that we have been exam-
ining upon.

The Court: All right.
Mr. Cohn: I do not care to offer the en-

tire ledger, but just these sheets.
The Court: All right.
Mr. Cohn: W ill you mark those n o w -

sheets of the Maryanski account and the 
Sheridan Construction Company’s account?

(Sheets indicated as Sheridan Construc-
tion Company account marked Defendant’s 
Exhibit D-2 in Evidence.)

Mr. Loeb: Your Honor please, while I
would ordinarily object to the offer of these 
records in evidence, I want to reserve my 
right to strike out all of this evidence, unless
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they connect them up, by showing that that 
endorsement was put on the checks and 
show you exactly what happened, with re-
spect to the two checks in evidence.

The Court: All right.
Mr. Loeb: So I will reserve my right to

move to strike it out later.
The Court: All right. Note that on the 

record.
(Sheets indicated as Maryanski account 

marked Defendant’s Exhibit D -3 in Evi-
dence.)

Mr. Cohn: Mr. Loeb, have you the check 
book of April, 1929?

Mr. Loeb: If you have asked for it, it is 
here. 20

Mr. Cohn: Have you also marked these
tickets?

Mr. L oeb : I think they ought to be
marked for identification.

Mr. Cohn: W e  will offer them.
Mr. Loeb: W ell, all right.
(The same were marked Defendant’s Ex-

hibits D-4, D-5, D -6, D-7 and D -8 in Evi-
dence.) '30

Mr. Cohn: And the checks.
(The same were marked as one exhibit, 

Defendant’s Exhibit D -9 in Evidence.)

Q. Miss Saville, will you look at the item of 
August 29,. 1929, and tell us what that is? A. I 
do not know what that is for; I have to have the 
ticket to do it, on that.

Q. Is that a charge against the Sheridan Con-
struction Company? A. It is a charge, yes.

Q. Of how much? A. $2,356.57. 40
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Q. Have you the journal here? A. No.
Q. W ould the journal show? A. It would show 

just exactly that same amount, and the journal 
number; it would not show what it is for.

Q. You would have to go back to the tickets in 
order to ascertain what the details are? A. Yes.

Q. (Sotto voce.) See if you can find the Rogers 
Holding Company? A. (Sotto voce.) W h o? No.

Q. (Sotto voce.) No account? A. (Sotto voce.) 
No.

Q. (Sotto voce.) W h y is it? A. (No answer.)

Mr. Cohn: If your Honor please, I am
going to ask a question, which may not be 
relevant, and I would like Mr. Loeb to hear 
it.

The Court: All right. Miss Saville, do
not answer until I pass on it.

Q. Don’t answer until the court passes on Mr. 
Loeb’s objection, if he does object. A. All right.

Q. You have an account with the K. S. B. Realty 
Company? That you can answer. A. Yes.

Q. Is that account still open on your books? 
A. Yes.

Q. How much does it indicate as due from the
K. S. B. Realty Company?

Mr. Loeb: Let’s see what the relevancy
of that is.

Mr. Cohn: The relevancy is that it in-
dicates the course of conduct upon the part 
of the Passaic-Bergen Lumber Company. 
There is the testimony by a prior witness, 
Mr. Herman, that the K. S. B. Realty Com-
pany was indebted to the Passaic-Bergen 
Lumber Company, and that its indebtedness
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was subsequently merged into a different 
company, called the Rogers Holding Com-
pany, which took title to the properties 
owned by the K. S. B. Realty Company. 
Now, we desire to show that the Passaic- 
Bergen Lumber Company pursued a course 
of conduct whereby it kept all of those ac-
counts open, instead of closing them, al-
though the transaction was entirely con-
summated through the acceptance of a deed 
for the properties or the buildings, on which 
the obligation was created. I think its being 
kept open, kept standing, shows the general 
course of conduct of the Passaic-Bergen 
Lumber Company.

The Court: I think it is immaterial
whether they kept it open or not. I will 
sustain the objection. I think it is im m a-
terial. You would be cluttering up the rec-
ord, inserting something that would not be 
helpful.

Mr. Cohn: W e  will take an exception.
The Court: Is that all from this witness?
Mr. Cohn: That is all.
(Followed by discussion between court 

and counsel.)

(Noon Recess.)

December 21, 1931; 2 :00  P. M.

PHYLLIS SAVILLE recalled.

Direct examination by Mr. Cohn (continued) :

Q. Miss Saville, will you please turn to the ac-
count of Alguno in that ledger? A. (Witness does 
as directed.)

10

20

30

40



10

20

30

40

102

Phyllis Saville, direct.

Q. Is that account in your handwriting? A. Yes.
Q. Including both sides of the ledger, down to 

the very end of the account? A. Yes.
Q. I call your attention to the last credit item, 

November 2, 1928, of $1,185.00; is that in your 
handwriting? A. Yes.

Q. Now, will you tell us the net amount due, as 
indicated on your books, from Mario Alguno? A. 
$3,419.92.

Q. Now, I show you check for $4,000.00, dated 
August 8, 1928, marked P-1, and ask you if this 
amount had been credited to the account of Mario 
Alguno, would there be any balance due? A. If it 
were credited, it would not be, but it had not been 
credited.

Q. Now, if it were credited, would there be any 
balance due? A. It would be a credit balance, if it 
were credited.

Q. The reverse would be true, wouldn’t it, that 
you would owe Alguno $600.00, approximately? A. 
Yes.

Q. Is that correct? A. Yes.
Q. In the course of your dealings with Mr. Al-

guno, was there, at any time, such a credit to Mr. 
Alguno? A. Not that I know of.

Q. Did he ever pay you for merchandise before 
he received it? A. It would show on the books, 
if he did.

Q. W ell, does it show? A. No.
Q. Can you tell us why this difference exists? 

A. W hat difference?
Q. That, if Mr. Alguno had been credited with 

this check of $4,000.00? A. I do not know-|g-he 
has not been credited.

Q. I know it is not, but if it has not been 
credited, is there a reason why Mr. Alguno should
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have a credit to his balance of nearly $600.00? A.
I do not know of any reason why he should have.

Q. You do not know? A. No.

Mr. Cohn: That is all.
The Court: Did that check of $4,000.00 

go through your books ?
Mr. Cohn: It is admitted that it has not 

gone through.
The W itness: No, it did not go through.
Mr. Cohn: My questions go to the point, 

that if it had been, there would have been 
a credit to Mr. Alguno of nearly $600.00.

The Court: All right.
Mr. Cohn: That is all.

Cross examination by Mr. L o e b : 20

Q. Have you got an account of Mustacio on your 
books? A. (No audible response.)

Q. You have? A. Mustacio Construction Com-
pany.

Q. Yes; and has this account any connection or 
relation to the Alguno account? A. Not that I 
know of.

Mr. L oeb : All right. I will prove this by 
another witness, your Honor; I do not think 
she is fam iliar with the facts.

The Court: All right.

Q. Now, Miss Saville, will you turn to Mr. Mary- 
anski’s account? Have you got that? A. Yes.

Q. There does not appear a credit on the ledger 
account of Maryanski as of September or October,
1928, in the sum of $5,700.00? A. No, there is no 
credit for that amount.

Q. There is no credit for that amount? A. No. 40
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Q. I show you check of Mr. Maryanski, known 
as P-2, and ask you to indicate when that check 
went through. (Continuing.) Don’t look at your 
books; look at that exhibit.

Mr. Cohn: I object to that. Let the wit-
ness tell.

A. October—
Q. October? A. Yes.

Mr. Cohn: Let the witness tell.

A. October 17,1928.
Q. Have you got any entry to the credit of 

Maryanski as of October 17th, or at any time in 
the month, of 1928? A. No.

Q. Now, will you explain to the Court and jury 
how it appears on your books that, as of May, 
1929, about eight months later, a credit of $5,700.00 
appears on your book to Maryanski? A. (No an-
swer.)

Q. Did you receive any check from Maryanski 
in that month? A. According to the books, we 
did, yes,— $5,700.00.

Q. Yes. Did you see any check from Maryan-
ski? A. I don’t remember.

Q. Now, explain to the jury how an entry gets 
into the books. W hat is the process? A. A cus-
tomer brings in a check or cash, whichever it 
might be, and we make a ticket out for it, credit-
ing the customer, whoever brings the money in.

Q. Yes; and who generally makes out the ticket? 
A. W hoever receives the check or the cash.

Q. I show you a ticket dated May 9, 1929, and 
ask you in whose handwriting is that ticket? A. 
John R. Schick’s handwriting.



105

Phyllis Saville, cross.

Q. W hat did you do, if anything, in pursuance 
of that ticket?

Mr. Loeb: Or, I will withdraw that.

Q. W as that ticket shown to you by Mr. Schick, 
or did he deliver it to you? A. I do not remember, 
— I see so many tickets.

Q. I see. W ell, was there a deposit made on 
May 9th of $5,700.00? A. I can tell by looking in 
the check book.

Q. Look at the check book, and tell us. A. I 
haven’t got it here; it is right over there.

A  Voice: W hat was the date?
The W itness: May 9, 1929.

A. (Continuing.) Yes, there is a deposit of 
that amount, May 9th.

Q. Is this the source of your entry for the trans-
action, for the cash transaction,— is this the ticket 
from which you got the information to make the 
entry?

Mr. Cohn: W here?

Q. Into the books?

Mr. Cohn: W hich book?

Q. The ledger or the cash book, or wherever it 
may be? A. Yes, it is put on a daily journal sheet, 
and I post it from the journal sheet to the ledger.

Q. This is the first information, is it not, that 
you get? A. The ticket, yes.

Q. W h o made the deposit of this $5,700.00, do 
you know? A. I don’t remember exactly.

Q. You do not remember, at this time? A. No.
Q. Did you make a deposit of $5,700.00? A. I 

do not remember.

10

20

30

40



106

Phyllis Saville, cross.

Q. W ell, did you see any check of $5,700.00? A. 
I do not remember.

Q. You do not remember? A. No.
Q. If you had made a deposit of $5,700.00, would 

you recall it now? A. W hy, no, it is— I make so 
10 many deposits, and that is quite some time ago.

Q. W ere there any other deposits of the same 
day, the day of this entry, May 9th? A. Yes, there 
was another deposit.

Q. W hat amount? A. $2,837.64.
Q. Do you recall that deposit? A. No.
Q. I show you Exhibits P-4 and P-5, being the 

statement of account of Alexander Maryanski, and 
ask you if, as of May 9, 1929, there appears any 
withdrawals of the— of $5,700.00, or any other 

20 amount, as purporting to come from Mr. Maryan- 
ski’s account? Look at it, please.

Mr. Cohn: I object to that. I do not
think this witness is qualified to testify as 
to that.

Mr. Loeb: If your Honor please, I think 
I may, myself, refer to it, but I think it 
would be more orderly to have the witness. 
I want the jury to note we have here—

30 The Court: In evidence?
Mr. Loeb: Yes, sir. W e  have here the

original statement of the account of Alex-
ander Maryanski, with the Bloomfield Sav-
ings Institution, and I want to call the jury’s 
attention to the fact that as of May— in any 
part of May— there does not appear any 
withdrawal of $5,700.00 from Mr. Maryan- 
ski’s account.

The Court: Suppose she did not make it 
up?40
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Mr. L oeb : Probably not, but I think I may 
call the jury’s attention to that.

The Court: I will sustain the objection.
Mr. Loeb: W ell, will your Honor then

permit me to state to the jury, and they can 
get it from  this record? 10

Mr. Cohn: I object to that.
The Court: You may wait until the end 

of the case.
Mr. Loeb: Sir?
The Court: You may wait until the end 

of the case. I think it will be proper then, 
at the proper time.

Mr. Cohn: There are other reasons, too.
He may have had twenty accounts from  
which this check may have been withdrawn.

Mr. Loeb: Yes, there m ay be; you are
assuming that.

The Court: All right.
Mr. Cohn: I do not assume anything.

By Mr. L o e b :

Q. Now, Miss Saville, you have testified regard-
ing a number of checks made out to cash between 
September and December, 1928, and referred to as 
D-9. You see those checks, don’t you? A. Yes.

Q. All right. W h o made out these checks? A.
I did.

Q. And who made out the stubs? A. Mr. Schick 
put the explanation on the stubs.

Q. And who made out the statement to cash? A.
I did.

Q. W a s the explanatory statement put on the 
check simultaneously with your notation or ac-
tion? A. N o, it was not. 40
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Q. W hen were those explanatory statements in 
the stubs of the check put in? A. At a later date.

Q. W hen did you get those explanatory state-
ments, for the first time,—  A. I don’t remember.

Q. f - i f  you remember? A. I don’t remember.
Q. I show you a ticket of the plaintiff, Sheridan 

Construction Company, advance payroll, $10,- 
496.60. W ill you explain the circumstances under 
which that ticket was made? First, in whose hand-
writing is it? A. John Schick.

Q. Now, tell us, explain to us, about that ticket. 
A. W ell, this is the amount of that check that 
was made out to cash.

Q. Between September and December? A. Be-
tween September and December.

Q. Yes; and did you enter in your books of ac-
count the various entries of cash as you made out 
the checks? A. No, I did not.

Q. W ouldn’t that have been the usual course of 
business? A. Yes.

Q. W ell, will you explain to the Court and jury 
why you did not enter them as they were made? 
A. Mr. Schick asked me to give him a check for 
these different amounts—

Q. Talk up. A. — to give him checks for these 
different amounts. I asked him for an explana-
tion, in order to make a ticket out for explaining 
it. He said he would find out later, and he would 
explain to me later; he would find out later what it 
would be. Each time I would ask the reason, he 
would tell me the same thing, he would get it for 
me later, and on December 9, ’29, he gave me an 
explanation— he put on the explanation himself 
on the checks.

Q. At that time? A. Yes, December 28, 1929, 
that is.
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Q. W hy did he do it in December, if you know?
W hy did he make out the ticket and the explana-
tion in December? A. I told him I would have 
to have it put back there, because it was the end 
of the year, for the books to balance,

Q. So that between December and September, 10 
1929, your cash accounts did not balance, did they?

Mr. Cohn: I object to that, leading ques-
tion.

Mr. Loeb: W ell, this is cross examina-
tion, your Honor.

The Court: I will allow it.

A. Cash account?
Q. W ell, your books. Did your books balance 

when you didn’t have entered in the books of 
record all cash withdrawn between September 
and December? A. No.

Q. W hen this ticket was prepared and you made 
the entry in pursuance of that ticket, did that bal-
ance your books? A. Yes.

Q. Can you tell us, if you know, why Mr. Schick 
did not give you the explanatory details for the 
various cash items between September and De-
cember, 1928, so that you could enter them in your

J 30
books? A. W ell, he told me that he was going to
find out, but he never found out; he told me he 
was going to find out what the explanation was 
to be, and I don’t know—

Q. He was going to find out what? Did he tell 
you? A. No.

Q. Did he have, at that time, any suspicious 
transaction—

Mr. Cohn: I object.
The Court: Objection sustained. 40
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Q. W as it a usual or a most unusual procedure 
to withhold from entering in the books cash items 
upon the dates that they were made? A. Yes—

Mr. Cohn: I object to that.
Mr. Loeb: I think that is proper.
The Court: Usual course of business, or 

not.
Mr. Loeb: Yes.

Q. W as it usual or unusual? A. Unusual.

Mr. L oeb : All right. That is all. 

Redirect examination by Mr. Cohn:

Q. Miss Saville, you talked this matter over with 
Mr. Loeb and Mr. Pettersen in the last hour or 
two, did you not? A. No.

Q. Didn’t you speak to Mr. Pettersen during the 
lunch hour? A. No, I didn’t— I said “Hello!”

Q. W hat was the last answer? A. I said, 
“H ello!” to him probably; that was all.

Q. Didn’t some one remind you about the fact 
that Mr. Schick, as you stated, gave you the ex-
planation later? A. No.

Q. You remember that now? A. Yes.
Q. W hen I asked you before lunch, as to 

whether you had written this in, you stated that 
you had, on the stub of the check. Do you re-
member that, Miss Saville? A. No, I said Mr. 
Schick wrote the explanation on the stub.

Q. That is not what you said this morning? A. 
It is Mr. Schick’s own handwriting.

Q. You didn’t lead us to believe that; you lead 
us to believe, this morning, that you had made en-
tries in these stubs? A. No, I said that was Mr. 
Schick’s handwriting.
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Q. W hat is the date of these first checks? A.
I don’t just know; it was around, September, I 
believe,— September or October.

Mr. Loeh: If your Honor please, I think 
that counsel is intentionally creating a mis- ^  
leading impression to the jury. He just 
asked the witness as to the ledger entries.

The Court: I have no recollection that
she said she made the entries.

Mr. Cohn: W e  will find out in a minute 
or two. That is why I am referring to the 
checks. Let me have that pencil.

Q. I show you Check Stub 5807, dated October 
11, 1928. W h o made that check out? A. The 
name to whom the check was made out, Public 20 
Service, written by me, and the amount, 259, but 
the explanation is written by Mr. Schick.

Q. Isn’t that the same handwriting, the balance 
of the writing, “Public Service Gas & Electric 
Company, $259.00, deposit for installing gas for 
Sheridan Construction Company, will be refunded 
by the U. S. Mortgage Company” ? A. No.

Q. “W ill be refunded by the U. S. Mortgage” ?
A. That is not the same handwriting.

Q. Isn’t that the same handwriting as the line 
on top, “Public Service Gas & Electric Company” ?
A. No, it is not.

Q. You wish to state, Miss Saville, that all of 
these entries were made at one time, on the stubs?
A. I don’t know when Mr. Schick wrote them in.
He had to get the explanation, and he got it at a 
later date, and wrote them in himself.

Q. So you do not know when they were put in?
A. No, I do not.

Q. How often did Mr. Pettersen come to check
40
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Samuel Goldberg, direct.

up on the check book and make that signature of 
his?

Mr. Loeb: Your Honor please, this is not 
a signature; it is just initials.

Q. Symbol, whatever it is, whatever you call it?

Mr. Loeb: Yes.

Q. How often did he come and make these sym-
bols? A. Oh, every couple of months.

Q. Did he ever call your attention to these 
checks which were made to the order of cash? 
A. Not to my attention, no.

Q. Didn’t he ever make any comment whatso-
ever? A. Not to me.

Mr. Cohn: That is all.

SAMUEL GOLDBERG sworn.

Direct examination by Mr. Cohn:

Q. Mr. Goldberg, what was your business in 
1928? A. Builder.

Q. Did you have any dealings with the Passaic- 
Bergen Lumber Company—  A. W ell—

Q. — in any capacity? A. — I finished eleven 
houses for them.

Q. W here? A. In Chatham.
Q. How did that come about? A. Mr. Schick 

took me over there—

Mr. Loeb: W ill you speak up, Mr. Gold-
berg?

A. Mr. Schick took me over there, and he said 
they are in trouble there, they are in trouble,—  
Passaic-Bergen Lumber Company— they are trying 
to finish the houses.
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Mr. Loeb: Now, just a moment. If your 
Honor please, I wish to make objection to 
this whole line of testimony, at this point, 
beease I want to make my position very 
clear. Until the defendant will show that 
Schick, as an agent of the Passaic-Bergen 10 
Lumber Company, to make an endorsement 
— and, in other words, they are trying to 
connect up these checks with the Passaic- 
Bergen Lumber Company, and I submit no 
testimony is competent, which will bind the 
Passaic-Bergen Lumber Company, on that 
point, and that foundation must be laid. I 
think that my friend here is putting the cart 
before the horse, all of the time.

The Court: W ell, we will allow it, sub-
ject to being connected up by proper testi-
mony. That they will have to do, and if 
they do not, we will dismiss it, take it out 
of the record.

Mr. Loeb: Of course, the prejudicial ef-
fect of all of the testimony is laid before the 
jury, and it may be incompetent, unless they 
connect it up later with Mr. Schick. If we 
were trying this case before your Honor ^  
alone, I would not hesitate a moment to 
allow it to go in, because your Honor would 
simply eliminate it from  consideration, but 
the prejudicial effect of it is all here, and 
unless they connect it, it must be stricken 
from the record.

The Court: W e  will allow it, subject to 
being connected up.

Mr. Loeb: Your Honor will allow me an 
exception? ^

The Court: I will protect you on it.
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Q. Mr. Goldberg, I show you a series of checks, 
which have been marked Exhibit D-9, and ask you 
whether you received these checks. A. I received 
all of these that is endorsed, with the exception 
of this one. W e  went, both of us, Mr. Schick and 
I, to the Public Service, and we gave it to them.

Q. So that you had possession of all of these 
checks, and is it your signature that is endorsed on 
the back of these checks—  A. Yes.

Q. — being eleven checks? A. (No audible re-
sponse; witness indicates affirmatively.)

Mr. Cohn: I think that makes this wit-
ness’ testimony competent. These are the 
checks of the Passaic-Bergen Lumber Com-
pany, and he received them as checks of the 
Passaic-Bergen Lumber Company, irrespec-
tive of any other testimony that is offered or 
not offered. This witness’ testimony cer-
tainly is competent as having dealt directly 
with the Passaic-Bergen Lumber Company.

The Court: W ell, we will see what the
situation is at the end of the case.

Q. W here did you get these checks? A. In the 
office of the Passaic-Bergen Lumber Company, in 
East Orange.

Q. W hat did you use these checks for? A. To 
pay for the men to finish the houses.

Q. W here? A. In Chatham.
Q. On what street? A. Is it Roosevelt Street or 

Roosevelt Avenue? I can’t recollect.

Mr. Cohn: Miss Saville, will you stand
up, please?

Q. Did you ever see this young lady before, Mr. 
Goldberg? A. Yes.
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Q. Miss Saville? A. Yes.
Q. W here? A. In the office there.
Q. In which office? A. In East Orange, Passaic- 

Bergen Lumber Company.
Q. How often did you see her? A. W ell, I saw  

her more times than I received the checks, because 
sometimes Mr. Schick used to complain, he has 
to call up the office—

Mr. Loeb: I object to what Mr. Schick
said.

The Court: Objection sustained.

Q. Did you ever see Mr. Pettersen—  A. No.
Q. — before? A. No.

Mr. Cohn: Cross examine.
Mr. Loeb: No questions.
The Court: All right. Are these checks

in evidence?
Mr. Loeb: Yes, sir.
The Court: May I see them?
(The papers were handed to the Court.) 
Mr. Cohn: I desire to recall Miss Saville 

for a moment.

PHYLLIS SAVILLE recalled.

Direct examination by Mr. C oh n :

Q. Miss Saville, I show you page 74 of a book, 
which, on its first page, is entitled: “ Chase
National Bank of New York,” and again calling 
your attention to an item on page 74 under May, 
1929, deposits, as of the 9th, $5,700.00, and ask you 
what that indicates? A. That indicates a deposit 
to the Chase National Bank.
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Q. Does that mean that there was actually a de-
posit of that amount? A. Yes.

Q. W ould your books have balanced, if there 
had not been a deposit? A. No, of course not.

Q. By that, I mean, if that had merely been a 
bookkeeping entry and not an actual deposit, 
would your books have balanced? A. No.

Q. So that you are positive that this is an actual 
deposit of $5,700.00? A. Yes.

Mr. Cohn: I will offer that page in evi-
dence, your Honor please.

The Court: Is that the $5,700.00 that is
in dispute here?

Mr. Loeb: As of May, 1929.
Mr. Cohn: W ell, only God knows; I do

not.
The Court: I will admit it.
Mr. Loeb: All right.

(The same was marked Defendant’s Exhibit 
D-10 in Evidence.)

Mr. L oeb : That is all.

ALEXANDER MARYANSKI sworn.

Direct examination by Mr. Cohn:

Q. Mr. Maryanski, you had dealings with the 
Passaic-Bergen Lumber Company? A. Yes, sir.

Q. Did you give the Passaic-Bergen Lumber 
Company, on or about September 29, 1929, a check 
for $5,700.00, which is marked P-3? I now show 
you the check. A. Yes.

Q. Did you, on May 9, 1929, or thereabouts, give 
them a check for $5,700.00? A. No.

Q. Did you give the Passaic-Bergen Lumber
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Company, on or about May 9, 1929, more than one 
check which together made $5,700.00? A. I gave 
them two checks, but not for same amount as this. 

Q. But not for the same amount as this? A. No. 
Q. So that the only time you gave them $5,700.00 

was on September 29, 1928,—  A. Yes, sir.
Q. — date of the check marked P-3? A. Yes, I 

paid all of my bills at that time— I paid— and the 
next month, one month—

Mr. Cohn: That is all, don’t— cross ex-
amine.

Mr. Loeb: Are you through?
Mr. Cohn: Yes, sir.

Cross examination by Mr. L o e b :

Q. How many bank accounts have you got, Mr. 
Maryanski? A. Two.

Q. W here are they? A. Bloomfield.
Q. Both accounts in Bloomfield? A. (No an-

swer.)
Q. W hat is the name of the banks? A. National 

Bank and—
Q. You mean, the Bloomfield National. W hat is 

the other one? A. Savings Institution.
Q. On what bank did you give the check of 

$5,700.00, dated September 29, 1928? A. Savings 
bank.

Q. On the Bloomfield Savings Institution? A. 
(No answer.)

Q. Did you give any other check of $5,700.00 
from this account, or the other account, to the 
order of the Passaic-Bergen Lumber Company, in 
the sum of $5,700.00? A f No.

Q. Did you make out your checks to the Passaic- 
Bergen Lumber Company exclusively from  the
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Case.

Savings Institution account or from the National, 
or from both? A. I build houses, I get the loan, 
if I get the loan from the Savings Institution, I 
give them from the Savings Institution; if I get 
the loan from the National, I give them from the 
National.

Q. But the fact is that you gave the Passaic- 
Bergen Lumber Company, or, rather, you issued 
a check payable to the order of the Passaic-Bergen 
Lumber Company, in the sum of $5,700.00 only 
once; is that right? A. That is all I make, only 
one check.

Q. And you did not issue such a check in 1929, 
did you? A. I give him some another check, but 
not for that.

Q. I am talking about the $5,700.00. A. No, only 
one.

Q. That was in 1928, September? A. Septem-
ber 29th.

Mr. Loeb: That is all.
Mr. Cohn: I will offer this certified copy 

of deed from the Sheridan Construction 
Company to the Fidelity Home Builders, 
Inc., dated May 7, 1928, recorded May 21, 
1928, Book 63 of Deeds, on pages 9, etc.

Mr. Loeb: If your Honor please, I object 
to the admission of the deed, upon the gen-
eral ground that it is immaterial, irrelevant, 
incompetent, and has no bearing on the 
issues in this case,— a deed from one com-
pany to another company, which has not 
been connected up with the Passaic-Bergen 
Lumber Company. As far as I view it, they 
might just as well offer a deed to the City 
Hall. I do not see its relevancy.
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The Court: W here is it relevant, in view  
of the corporate entity?

Mr. Cohn: If your Honor please, the tes-
timony of the defendant goes to the point 
that the Passaic-Bergen Lumber Company 
sold its merchandise to the Sheridan Con- 10 
struction Company, and their own books 
indicate that whatever was done in connec-
tion with the Fidelity Home Builders, Inc., 
were the consummation of the acts of their 
own agent, Mr. Schick. Now, whatever 
comes within the purview of that situation 
is relevant to the issue in question. There 
is a host of testimony that the Passaic-
Bergen Lumber Company, at some date,

°  20 
knew of what had occurred, in so far as
Mr. Schick is concerned, in that they ratified
and confirmed everything that Schick did,
and continued to pay out moneys thereafter
in pursuance of the same things that Schick
had initiated.

The Court: They did that, but Schick
did not. You are trying to show that Schick 
had authority to deposit these checks to the 
credit of the Fidelity Home Builders, Inc., Q 
and that they ratified what he did.

Mr. Loeb: Your Honor please, there is
not a thread of testimony in the case con-
necting the Fidelity Home Builders, Inc., 
with the Passaic-Bergen Lumber Company.

The Court: Not yet.
Mr. Loeb: So how can he put in a deed

to the Fidelity Home Builders, Inc.?
Mr. Cohn: There is testimony that there 

were certain properties in Chatham, which 40 
properties were connected as being those of
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the Fidelity Home Builders, Inc.; there is 
testimony that the Passaic-Bergen Lumber 
Company, after the date of this deed, fin-
ished these houses, indicating their interest 
in these houses, and, therefore, it is a nat- 

10 ural inference that the Passaic-Bergen
Lumber Company took whatever benefits 
there were from the fact that these proper-
ties were transferred to the Fidelity Home 
Builders, Inc. I think it is very well tied up.

Mr. Loeb: Counsel, I think, just used the 
proper words, “natural inference” . In other 
words, he is trying to take away our 
$9,700.00 by inference. He cannot do it.

The Court: If you can connect it up that 
the Fidelity Home Builders, Inc., were 
owned and controlled by the Passaic-Bergen 
Lumber Company, I will permit it, but, as 
I understand it, it was another corporation, 
made up of other creditors, all of whom 
were working together.

Mr. Cohn: No, sir; you are mistaken,
Judge. In reference to the Bogers Holding 
Company, this company was held by an em- 

0 ployee of the Passaic-Bergen Lumber Com-
pany, Mr. Schick. W hat Mr. Herman tes-
tified to this morning was an entirely dif-
ferent group of houses, and we merely in-
troduced that to show the course of conduct 
pursued by this Passaic-Bergen Lumber 
Company, which took unfinished houses in 
payment of their bills as a method of col-
lecting their accounts, and that the Fidelity 
Home Builders, Inc., was only one of a num- 

4 q her of corporations which were utilized for
that purpose.
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Mr. L oeb : Your Honor is entirely correct 
as to the organization of the Fidelity Home 
Builders, Inc. Mr. Lesser, as a lawyer, tes-
tified that Schick and two employees in his 
office,— two of his clerks— constituted the 
incorporators of that company. There is 10 
no testimony in this case connecting the 
Passaic-Bergen Lumber Company with the 
Fidelity Home Builders, Inc.

The Court: Except there is evidence that 
the Passaic-Bergen Lumber Company issued 
their money in payment of payrolls for 
completing it.

Mr. L oeb : * * * I submit, your Honor,
there is nothing in the case yet to connect

• • 20 the Fidelity Home Builders, Inc., with the
Passaic-Bergen Lumber Company.

The Court: W ell, I will allow it to go
in for what it is worth.

Mr. Loeb: I ask for an exception.
The Court (continuing): I do not think 

it is material to the issue, but I will allow it.
Mark it.

(The same was marked Defendant’s Ex-
hibit D -l in Evidence, previously marked gQ 
D -l for Identification.)

(Following discussion about procuring a 
Mr. Schick, as a witness, in side-bar dis-
cussion, the court declared a recess until 
Tuesday, December 22, 1931, at 10:00 A. M.)

40
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John R. Schick, direct.

December 22, 1931; 1 0 :00 A. M.

JOHN R. SCHICK, produced as a witness on be-
half of the defendant, having been first duly 
sworn, testified as follows:

Direct examination by Mr. Cohn:

Q. Mr. Schick, where do you reside? A. 8 Hill-
side Avenue, Kearny, N. J.

Q. W ere you formerly connected with the 
Passaic-Bergen Lumber Company? A. I was.

Q. In what capacity? A. Manager of the East 
Orange yard.

Q. Did you have any other duties in addition to 
those of manager? A. I was assistant to the presi-
dent.

Q. How long were you connected with or em-
ployed by the Passaic-Bergen Lumber Company? 
A. About five years.

A Juror : Can’t you ask him to speak up
a little louder?

Mr. Cohn: Certainly.
The W itness: About five years.

Q. W ere you employed by the Passaic-Bergen 
Lumber Company in the latter part of 1928 and the 
early part of 1929? A. I was.

Q. W here were you employed, at that time? A.
In East Orange.

Q. W ill you explain to us, in detail, the duties 
which you had in connection with your position 
as general manager and assistant to the president 
at the East Orange yard? A. W ell, I had charge 
of the whole yard, the shipping of orders, collec-. 
tions, credits, and, to a certain extent, making ad-
justments.

Q. Did you sign checks for the company?
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Mr. Loeb: I object, your Honor. Now,
counsel is leading the witness.

The Court: Yes.
Mr. L oeb : He is not asking him, what did 

he do.
The Court: Don’t lead the witness.
Mr. Cohn: I think that is not a leading

question.
The Court: W ell, go ahead; answer it.

A. I did not.

Mr. L oeb : W hat was the question ?
The W itness: I did not.
Mr. L oeb : W hat was the question?
The Court: Did he sign checks ?
The W itness: I did not.

Q. Did you receive moneys for the company? 
A. I did.

Q. I show you two checks,— one dated August 8, 
1928, to the order of the Passaic-Bergen Lumber 
Company, for $4,000.00, marked P-1, and the other 
dated September 29, 1928, for $5,700.00, to the 
order of the Passaic-Bergen Lumber Company, 
marked P-3,— and I ask you whether you have ever 
seen these checks? A. I have.

Q. W ere those checks received by you person-
ally? A. They were.

Q. W ill you explain to us under what circum-
stances this check of $5,700.00 was received by 
you? A. On a settlement.

Q. W ith  whom? A. W ith  Maryanski.
Q. W hat do you mean by “on a settlement” ? A. 

W ell, we closed up the account of his credits and 
the charges that were made, and after the whole 
thing was settled, that was the whole amount that 
was due, at that time.
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Q. Under what circumstances did you receive 
this check for $4,000.00? A. W hy, I think that was 
a part payment— I am not sure— I cannot remem-
ber,— in the settlement of one of our cases.

Q. In both of those cases, these payments were 
made for materials sold by the Passaic-Bergen 
Lumber Company to the individuals for whom or 
by whom those checks were given? A. W ell, on 
Maryanski; the other was a lawyer’s check, that 
was for materials but not to them; it was one of 
their customers for making a loan on it.

Q. W hom  was it for? A. I don’t recall, Mar-
yanski was the one, and I do not recall who the 
other one was, at this time.

Q. I think I can refresh your recollection.

Mr. Loeb: Alguno?

Q. Alguno? A. Alguno? That is right.
Q. Mario Alguno was the other? A. That is 

right.
Q. Now, when you received the first check, 

which is P-1, for $4,000.00, what did you do with 
it? A. I deposited to the account of the Fidelity 
Home Builders.

Q. W hen you received the check of $5,700.00, 
what did you do with it? A. I deposited to the 
Home Builders.

Q. Now, let’s go into that with a little more de-
tail. You say that you deposited to the credit of 
the,Fidelity Home Builders? A. I did.

Q. The check was not made to the order of the 
Fidelity Home, was it? A. It was not.

Q. To whose order was the check made? A. To 
the Passaic-Bergen Lumber Company.

Q. Did you endorse, or, in any manner, indi-
cate on that check the transfer from the Passaic-
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Bergen Lumber Company to the depositing com-
pany? A. Just the endorsement.

Q. How did you come to put the endorsement 
on, Mr. Schick? A. W h y, I put it on, to use those 
funds for the Fidelity Home Builders.

Q. Now Mr. Schick, tell us how the Fidelity 
Home Builders, Inc., came into existence? A. 
W ell, that was a composition of the Sheridan Con-
struction Company, that we had furnished mate-
rials to, that the original incorporators got to the 
bad, and the only way we could save it was to take 
them over, so as to conserve whatever assets there 
were for the Passaic-Bergen.

Q. Had you sold to the Sheridan Construction 
Company? A. W e  had.

Q. In connection with what property? A. W ith  
properties in Chatham and Bloomfield, on the 
line—

Q. How many houses were being constructed in 
Chatham? A. Eleven.

Q. For this Sheridan Construction Company? 
A. Yes, sir.

Q. Do you remember the location? A. I know  
where that location is.

Q. Do you know the street or— ? A. I think, it 
was. Roosevelt Boulevard or Roosevelt Street,— I 
am not sure.

Q. Roosevelt Avenue. Did you have any other 
interest in the Sheridan Construction Company? 
A. I did not, only for to protect the Passaic-Bergen 
Lumber Company’s interest; that is all.

Q. W ell, were you an incorporator of the Sheri-
dan Construction Company? A. W ell, that is not 
clear in my m ind; at that time, I—

Q. I am asking you about the Sheridan Con-
struction Company. A. Sheridan Construction
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Company? No, not the Sheridan Construction 
Company.

Q. Your relationship was entirely in behalf of 
the Passaic-Bergen Lumber Company? A. It was.

Q. And you had no monetary or financial inter-
est in the Sheridan Construction Company? A. I 
had not, no.

Q. Now, how far had the Sheridan Construction 
Company gone with the construction of these 
eleven houses, when you decided— or when they 
decided that they could not go ahead? A. W ell, 
they were in various—

Mr. Loeb: I object, your Honor, on the
ground that it is immaterial, irrelevant.

The Court: W e  will allow it, for what
it is worth.

Mr. Cohn: I am trying to bring out the
whole story, if your Honor please; I do not 
see how I can do it otherwise.

A. There was various stages of construction— I 
don’t know just exactly what was done. I know 
that there was considerable done,— some of them 
overlapped, window frames in, some of them were 
roofed, some of them had the rough plumbing in.

Q. W hat happened at that time? A. The three 
brothers got to fighting among themselves, at that 
time,— it seemed that there was nothing to do but 
to try and conserve the assets.

Q. W as the Passaic-Bergen Lumber Company a 
large creditor? A. Yes, we were.

Q. To what extent? A. I would say around 
thirty or thirty-five thousand dollars, if I can re-
member correctly-^-it is pretty hard.

Q. W hat did you decide to do? A. W hy, to take 
it over, to conserve whatever there might be.
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Q. W hat do you mean by taking it over, for 
whom? A. For the Passaic-Bergen Lumber Com-
pany.

Q. In order to take it over, what process did you 
go through? A. W hy, formed a new corporation, 
giving one of the brothers one share, so that it 10 
would not entirely go bad; otherwise, if we didn’t 
do that, they would take a chance and let it go.

Q. W hat was the name of the corporation that 
was formed? A. Fidelity Home Builders.

Q. W here was that corporation form ed? A. In 
Meyers & Lesser’s office.

Q. At whose request? A. W ell, I decided at that 
time, with Lesser, that that was the only way to do.

Mr. Loeb: I object to what conference 20
this witness had with Mr. Lesser. It would 
not be binding on the Passaic-Bergen Lum -
ber Company.

The Court: No, but it will be allowed
to get the whole story in. If it was without 
authority of the company, he says, and he 
was exercising his judgment, he was not ex-
ercising the judgment of the Passaic-Bergen 
Lumber Company.

Mr. Loeb: All right. 30

Q. Did the Fidelity Home Builders Company 
take a deed for the premises? A. They did.

Q. W hat happened after that? A. W ell, we 
proceeded to go ahead.

Q. Did you have the funds? A. W e  had some 
funds; yes, sir.

Q. Did the Fidelity Home Builders Company 
have any cash assets? A. No.

Q. Or where was the money to come from to 40
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finish these buildings? A. W hy, I expected to get 
it from the mortgage money.

Q. W ould that have been sufficient to complete 
the buildings? A. W e  thought so, at the time.

Q. W as there enough money from the mort-
gagee to complete the buildings? A. There was 
not.

Q. W as it necessary to have other funds? A. 
It was.

Q. W here did the other funds come from ? A. 
From those moneys— moneys advanced by the 
Passaic-Bergen Lumber Company, on checks.

Q. Do you know the total amount of money ad-
vanced by the Passaic-Bergen Lumber Company 
to finish those buildings? A. I do not know ex-
actly. It might be around $10,000.00— I am not 
sure— I cannot keep it in my mind.

Q. Let me go back to those checks. Did you 
have any talks at all with Mr. Pettersen? A. I 
did not.

Q. (Continuing.) About those checks? A. I 
did not.

Q. W hat did you do with them? A. I thought 
that, in their behalf, that was the best thing to do.

Q. Did you open an account in the bank, with 
these checks? A. I do not recall just what took 
place, at that time.

Q. W ell, where did you deposit these two 
checks? A. In the United States Trust Company, 
in an account we had there.

Q. Had the account already been opened? A. I 
think it had; I don’t recall.

Q. W hat was done with the amount of these 
two checks? A. They were used on the buildings 
up in Chatham.

Q. Exclusively? A. Yes.
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Q. W ho was your superior in the Passaic-Bergen 
Lumber Company? A. Mr. Pettersen.

Q. Did he ever come to the East Orange office? 
A. He did.

Q. How often? A. W ell, sometimes once a 
week, sometimes more often: it was verv hard to 
say, when we needed him, we called him ; some-
times he would be over every two weeks.

Q. Did you ever go to the office where Mr. 
Pettersen was located? A. I did.

Q. Did you ever have any conversations about 
the accounts of the East Orange yard? A. I did.

Q. W as there ever any conversation about this 
Sheridan Construction Company account? A. 
W hy, it is pretty hard to tell, exactly; we went 
over all of the accounts, yes.

Q. W ell, did you ever mention the fact to him  
that you had made these two deposits? A. I did 
not.

Q. Did he know of it? A. Later, yes.
Q. How much later? A. I don’t recall how 

much later it was.
Q. W ell, was it before the end of 1928? A. I 

can’t say.
Q. W ell, how long did you stay with the Passaic- 

Bergen Lumber Company? A. Until October,
1929.

Q. W ell, how much before October, 1929, was it 
that you spoke to him about this account? A. I 
don’t recall just when it was; one time when we 
was over there, I don’t just remember exactly when 
it was,— I couldn’t keep it in my mind.

Q. W ell, was it at any time in 1928? A. That is 
possible.

Mr. Loeb: I object to the answer of the 
witness, “ That is possible.”
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The Court: It doesn’t mean anything.
Mr. Loeb: Yes.

Q. Did Mr. Pettersen examine the books or 
check books of the Passaic-Bergen Lumber Com-
pany account in the East Orange yard? A. Yes, 
sir.

Q. You say that you issued checks for the com-
pletion of these eleven houses in Chatham? A. It 
was used in the completion, yes.

The Court: He did not say he issued
them. He said the company issued them.

Mr. Cohn: That is what I mean.

Q. By whom were those checks signed? A. 
Signed by Mr. Pettersen.

Q. Anybody else? A. It was countersigned by 
one of the vice-presidents, I don’t recall.

Q. Do you know over how long a period those 
checks were being issued and used? A. No, I can’t 
say, I don’t know just exactly what period; it was 
in between that times that the mortgage money 
was coming in.

Q. How long did it take to finish the buildings? 
A. I don’t believe they were ever finished, in my 
time.

Q. They were not? A. I don’t think they were, 
no, in my time,— yes,— yes, they were finished,—  
just what the dates were, I cannot recall,— it is 
over two years ago, it is pretty hard to remember.

Q. Now, Mr. Schick, did you—

Mr. Cohn: I will withdraw that question.

Q. Did you ever have any financial interest in 
the Fidelity Home Builders Company? A. I had 
not.
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Q. W ell, who had the interest? A. W ell, I had 
it, for the Passaic-Bergen Lumber Company, if 
that is what you mean.

Q. That is what I mean. Did you have any per-
sonal interest in that company? A. I did not.

Q. For whose benefit was this proceeding gone 
through, and the whole transaction consummated?

Mr. Loeb: I object, your Honor, I think—
The Court: Immaterial.
Mr. Loeb: I think it is his conclusion.
The Court: Immaterial.
Mr. Loeb: And immaterial.
The Court: The only question is as to the 

control in the Fidelity.

Q. Did you have any books of account with the 
Fidelity Home Builders Company? A. I did.

Q. W here are they? A. I don’t know.
Q. W here were they? A. W h y, what books I 

had were left at the Passaic-Bergen Lumber Com-
pany. There might have been some books left in 
Meyers & Lesser’s office,— I don’t know— I never 
had them outside of those two places.

Q. Did you take them with you when you left 
the employment—  A. I did not—

Q. — of the Passaic-Bergen Lumber Company? 
A. — no, sir.

Q. You did not take the corporation books? A. 
No, sir.

Q. Did not take the books of account? A. No, 
sir.

Q. You say you left them at the office of the 
Fidelity Home Builders Company or the office of 
the Passaic-Bergen Lumber Company, in East 
Orange? A. Either there or at Meyers & Lesser’s 
office,— I don’t recall.
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Q. W ell, those books of account, would they be 
at Meyers & Lesser’s offices? A. I do not think 
they would.

Q. W ell, was there any occasion to make any 
checks or entries in the books of the Fidelity Home 
Builders? A. There was, yes.

Q. W ho made them? A. I made them.
Q. Anybody else in your office? A. You are 

speaking now of the Fidelity Home Builders or—
Q. I am, yes. A. That is correct.
Q. You say that all of those books were in the 

Passaic-Bergen Lumber Company’s East Orange 
yard?

Mr. Locb: I object, your Honor—
The Court: Or Lesser’s office, he don’t

know which.
Mr. Cohn: No, he said that the books of 

account were in the Passaic-Bergen Lumber 
Company’s East Orange yard office; the 
others may have been in Meyers & Lesser’s 
office.

A. W ell, either one or the other, I don’t know 
which.

Q. You didn’t take them with you? A. I did 
not.

Mr. Cohn: W e  served notice upon Mr.
Loeb to produce those books. Are they 
here?

Mr. Loeb: If your Honor please, we
served the same notice upon my adversary. 
W e  are just as anxious to have those books 
here. W e  have subpoenaed Mr. Schick; we 
have subpoenaed Mr. Lesser; we have made 
every effort to get those books here. W e  
want those books as much as Mr. Cohn.
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The Court: All right. They are not in
your possession?

Mr. Loeb: No, sir.

Q. Mr. Schick, in connection with your duties at 
the East Orange yard, did you have many custo-
mers? A. Quite a few, yes.

Q. Did you make any settlements with these cus-
tomers? A. I did.

Q. Did you always get cash? A. No.
Q. W ell, what did you take in lieu of cash? A. 

W hy, sometimes a mortgage, sometimes a second 
mortgage,— it all depended on the circumstances.

Q. Did you have occasion to take any property 
over? A. I did.

Q. I call your attention to a deed from the 
Benneman Realty Company to John R. Schick, or 
Berryman? A. Berryman, that is right.

Q. W as that your own property? A. No.
Q. How did you come to take that?

Mr. Loeb: Just a moment. I object to
this line of testimony. I think it would only 
confuse the issue. I cannot see where the 
introduction of any deeds has any bearing 
on the issue in this case, whether Mr. Schick 
had authority from the Passaic-Bergen 
Lumber Company to divert these checks to 
the Fidelity Home Builders Company.

The Court: No, it does not, but it might 
develop something that does.

Mr. Cohn: It shows the general course of 
conduct which he pursued and the ratifica-
tion of all of his actions, if all of this prop-
erty went back to the Passaic-Bergen Lum -
ber Company, and was over a period of 
time, that officials of the Passaic-Bergen
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Lumber Company knew what he was doing, 
and they confirmed and ratified whatever he 
did.

The Court: I will allow it.
Mr. Loeb: If counsel is going to connect 

it up.
The Court: If it is not, we will disregard 

it.

Q. Did you have personally any interest in that 
property? A. I did not.

Q. W hat became of it? A. It was turned back 
to the Passaic-Bergen Lumber Company, or one 
of the—

Q. You took that deed in the name of John R. 
Schick, Trustee? A. That is right.

Q. W as that solely for the benefit of the Passaic- 
Bergen Lumber Company?

Mr. L oeb: Now, if your Honor please! 
The Court: Very leading—
Mr. L oeb: That is very leading.
Mr. Cohn: W ell, I do not want to lead

the witness, but I want him to tell us what 
the situation is.

Mr. Loeb: Ask him to tell us.
The Court: If he knows.

Q. Did you take a deed for premises in Coey- 
man Avenue from one Thomas Pignataro? A. I 
did.

Q. Did you have any interest in that property? 
A. I did not.

Q. W h y was that deed taken? A. To protect
what interest we had in it.

Q. W hen you speak of “we,”  whom do you 
mean? A. The Passaic-Bergen Lumber Company, 
I should have said.
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Q. Did you take a deed to the Titanic Realty 
Company on Eagle Rock Road? A. I did.

Q. Did you, personally, have any interest in that 
property? A. No, that was to enforce the same 
thing; this man owed us moneys.

Q. Did you take a deed from Humbert Constan-
tino, Hawthorne Avenue? A. I did.

Q. Did you, personally, have any interest in 
that property? A. I did not.

Q. For whom was it taken? A. Passaic-Rereen 
Lumber Company.

Q. Did you take a deed from George H. Becker? 
A. I did; that was mine.

Q. Did you have any personal interest in it? A. 
That was mine.

Q. That was yours, but are there instances those 
deeds were taken for the benefit of the Passaic- 
Bergen Lumber Company?

Mr. Loeb: I object, your Honor.
Mr. Cohn: That is not a conclusion; it is 

a question.
Mr. Loeb: I know, but it is decidedly

leading.
The Court: It m ay be, but it is im m a-

terial.

Q. W ell, for whose benefit was it taken? A. 
For the Passaic-Bergen Lumber Company.

Q. W ere the properties transferred to the Pas-
saic-Bergen Lumber Company? A. They were 
transferred to the Company, yes.

Q. Did the officials of the Passaic-Bergen Lum -
ber Company know of these transactions? A. 
They knew of them afterwards, after they had 
transpired, yes.

Q. And they took|||| A. (Continuing.) W hen
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those deeds were made back to the Passaic-Bergen 
Lumber Company.

Q. Did they know of it? A. Yes.
Q. W as it done with your knowledge? A. Yes.
Q. Did you have occasion to pursue the same 

course of conduct in connection with other debtors 
as you did with the Sheridan Construction Com-
pany? A. W ould you repeat that question?

(Question repeated by stenographer.)

A. I don’t quite get the—
Q. W ell, in the case of the Sheridan Construc-

tion Company, you say you took the property 
over, in the name of the Fidelity Home Builders, 
Inc. A. Yes.

Q. Did you do the same thing in other instances? 
A. Just the ones that are cited; that is all.

Q. W ell, weren’t there any other companies 
formed, either by you or throuhg you, for the pur-
pose of taking properties over instead of in your 
own name? A. No.

Q. Are you sure of that? A. I don’t recall of 
any, no.

Q. W ell, don’t you recall that other corpora-
tions were formed, either at your instance or at 
somebody’s else instance, in connection with 
debtors who could not pay? A. I don’t recall of 
any now, outside of the ones that you have already 
mentioned there.

Q. W hich ones that I mentioned? A. Berry-
man, Pignatore, Humbert Constantino, Titanic.

Q. Those were all individuals, and you took the 
property in your own name, personally? A. Yes.

Q. And you subsequently conveyed the proper-
ties back to the Passaic-Bergen Lumber Company?



John R. Schick, direct.

Mr. Loeb: Now, I object, your Honor, to 
counsel’s examining in this fashion. He is 
practically testifying.

The Court: It is cross examination.
Mr. Loeb: Yes.
Mr. Cohn: If your Honor please, I think 

we have a right to consider this witness is a 
very reluctant witness, and we ought to be 
entitled to some latitude in the examination.

Mr. Loeb: He doesn’t appear reluctant
to me.

The Court: I will allow you the widest
possible latitude, as I told you before, but 
there is nothing yet that changes the situa-
tion in regard to his authority on spending 
somebody’s else money.

Mr. Loeb: He has answered every ques-
tion as fully as he knows how.

Q. Now, Mr. Schick, did you affix the stamp on 
these two checks that are marked P-1 and P-3? 
A. I did.

Q. How did you come to do that?

Mr. Loeb: The witness has already tes-
tified, your Honor, but I have no objection.

A. W e  needed funds in the Fidelity Home 
Builders.

Mr. Cohn: Cross examine.
Mr. Loeb: Now, if your Honor please, I 

wish to renew my motion to strike out all 
of the testimony with respect to whatever 
deeds Mr. Schick took, either in his own 
name or as trustee. I did not press my ob-
jection. at the time that I made it, because 
I thought that my opponent would introduce
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evidence to connect it, but since there has 
been no evidence to connect it with any au-
thority with respect to the issues here, I can-
not see any possible relevancy. W e  might 
have given him authority to do these things, 
but it does not necessarily follow, for a mo-
ment, that we gave him authority to take 
our negotiable paper and stick it in his 
pocket or in the pocket of a company that 
he formed.

The Court: He was on the receiver end
of this company, but we will allow it to 
stand for what it is worth, to show an au-
thority for what he did.

Mr. Loeb: I will respectfully ask an ex-
ception.

The Court: You may note it.
Mr. Loeb: W ill your Honor allow us five 

minutes’ recess, because I want to consult 
my client with regard to the cross examina-
tion of Mr. Schick?

The Court: All right.

(A brief recess was taken.)

Cross examination by Mr. L o eb :

Q. Mr. Schick, when did you enter the employ 
of the Passaic-Bergen Lumber Company? A. In 
1924, I think, June.

Q. In the year 1928, the date of these checks, 
what was your position with the Passaic-Bergen 
Lumber Company? A. Manager of the East 
Orange yard and assistant to the president.

Q. Have you been under subpoena by the 
Passaic-Bergen Lumber Company, in this case? A. 
Only to produce those books.

Q. W hat books? A. Fidelity Home Builders.
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Q. That subpoena called upon you to produce 
here at the trial books and records of the Fidelity 
Home Builders; is that what you want to say? A. 
That is correct; I have it here.

Q. W hat books were there of the Fidelity Home 
Builders? W hat records were there? A. The 
ledger, if I remember correctly, and the journal 
and the check book.

Q. Huh-huh? A. Outside of the stock books, if 
that is what you are referring to. Are you refer-
ring to that, too?

Q. I want all of the records. A. That would be 
the stock books and the minutes.

Q. W ho kept the minutes of the Fidelity Home 
Builders? A. Meyers & Lesser.

Q. In his handwriting? I mean, were they kept 
by him, or were they kept by you ? A. They were 
not kept by me, no.

Q. W ho was the president of the Fidelity Home 
Builders? A. I don’t know; I was the treasurer—

Q. Huh-huh? A. — I think, Sam W exler, I 
think, was the name.

Q. Did Sam W exler have any connection with 
the Passaic-Bergen Lumber Company, as far as 
you know? A. No.

Q. W h o incorporated the Fidelity Home 
Builders? A. Meyers & Lesser.

Q. Lawyers of Newrark? A. Yes.
Q. As far as you know, did they have any con-

nection with the Passaic-Bergen Lumber Com-
pany? A. No.

Q. They were never employed by the plaintiff, 
were they? A. Not to m y knowledge, no.

Q. W ell, you would know, wouldn’t you, if there 
were any accounts of the East Orange yard that 
needed legal attention, whether Meyers & Lesser
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were employed by the Passaic-Bergen Lumber 
Company? A. During my time, I do not know that 
they were.

Q. Yes? A. Previous to that, they might have 
been.

Q. Did I understand you to say that the Fidelity 
Home Builders had a ledger and book of account? 
A. They did, yes.

Q. W hom  did you say kept those books? A. I 
kept the accounts— that is, outside of the stock 
records, I kept the record of that.

Q. Did Mr. Pettersen know about those books? 
A. I don’t think so, no.

Q. Did any of the office personnel of the Pas-
saic-Bergen Lumber Company at East Orange, 
where your office was located, know of those 
books? A. They might have seen them; I had 
them in the private file there.

Q. They might have, but you don’t know 
whether they did see—  A. No, I don’t know.

Q. You didn’t call the books to their attention? 
A. No, I don’t recall that I did, no.

Q. You didn’t ask your assistants, Miss Colombo, 
or the bookkeeper, Miss Saville, to make any en-
tries in those books, did you? A. No.

Q. Can you give us your best recollection as to 
the first time that you called the attention of Mr. 
Pettersen, if you did, to those books of the 
Fidelity Home Builders? A. I don’t recall, no.

Q. But with respect to the dates of these checks, 
was this time some period after their date? A. 
W hat was that question?

Mr. L oeb : Read the question.

Q. (Question repeated by stenographer.) A. I 
don’t understand that question.
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Mr. Loeb: I will withdraw the question;
I will try to make it a little clearer.

Q. Did you ever call Mr. Pettersen’s attention to 
the books of the Fidelity Home Builders at any 
time? 1Q

The W itness: W ill you repeat that ques-
tion?

Q. Did you ever call Mr. Pettersen’s attention to 
the books of the Fidelity Home Builders at any 
time? A. No.

Q. Did you open a bank account of the Fidelity 
Home Builders? A. I did.

Q. In what bank? A. United States bank, I
think it is. 2q

Q. Defendant in this case? A. Yes.
Q. W ho was authorized to sign checks for the 

Fidelity Home Builders? A. I was.
Q. You alone? A. Can I explain that?
Q. Just answer my question. A. Yes.
Q. You alone? A. Yes.
Q. No other person or official representing the 

Passaic-Bergen Lumber Company was authorized 
to sign checks; is that correct? A. Nobody outside 
of myself. 30

Q. Now, where is the ledger accounts of the 
Passaic-Bergen Lumber Company?

(The papers requested were produced.)

Q. Mr. Schick, I call your attention to the books 
of account of the Passaic-Bergen Lumber Com-
pany, and I show you the ledger account of Alex-
ander Maryanski, and I direct your attention to a 
credit entry of May 9th, Ticket 5903326, in the sum 
of $5,700.00, and ask you if you recollect that en- 40 
try? A. I recollect the transaction.
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The Court: W hat year was that?
Mr. Loeb: 1929.
The W itness: May, the 9th.

Q. You do recollect it? A. Yes.
Q. Now, will you explain—

Mr. L oeb: I will withdraw that.

Q. I show you a ticket of the Passaic-Bergen 
Lumber Company, dated the same date, and I ask 
you if you recognize this ticket. A. I do.

Q. In whose handwriting is the ticket? A. Mine.
Q. Now, can you tell us the circumstances by 

which that entry came in the books, if you know? 
A. W ell, there was a check drawn from my ac-
count to take care of that amount, to take care of 
that entry, so that it would balance it up.

Q. You drew a check from your personal ac-
count? A. Yes.

Q. To the order of the Passaic-Bergen Lumber 
Company? A. That is correct.

Q. Did you advise the bookkeeper that it was 
your check? A. I do not recall what was said at 
that time, no.

Q. You do not recall it? A. I do not recall what 
was said at that time, no.

Q. W ell, it was your personal check, wasn’t it? 
A. It was, yes.

Q. No question about that? A. It was, yes.
Q. Now, what is the custom of the Passaic- 

Bergen Lumber Company with respect to identify-
ing on tickets the sources from which moneys 
come? A. W ell, it is usually written down “by 
check” or “by cash” , or whatever it might be.

Q. W ell, doesn’t the ticket identify the source 
from which the money comes? Ordinarily, I mean. 
A. Ordinarily, yes, a man would get credit for
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what it was, that he would give. Is that what 
you mean?

Q. Yes. A. Yes.
Q. I mean this: If you got a check from John 

Smith for $5,000.00, you would indicate on your 
ticket, “ Credit John Smith by his check for $5,-
000.00,” and hand that ticket to the bookkeeper; 
is that right? A. The ticket is made out that way, 
yes.

Q. Is that the way it would be done? A. That 
is the way it would be, yes.

Q. W ell, why did you then place on the ticket, 
“Alexander Maryanski, $5,700.00,” when the check 
emanated from you personally? A. I cannot ex-
plain that.

Q. You cannot explain that? A. No.

The Court: W as that check collectible, a 
good check?

Mr. Loeb: Yes.
The Court: W as it collected by the

Passaic-Bergen Lumber Company?
Mr. Loeb: Yes, sir. W e  will show, your 

Honor, where the moneys came from.
The Court: All right.

Q. Now, you say that check came from your per-
sonal account; is that right? A. That is correct.

Q. W here did the moneys come from that went 
into your personal account—

Mr. Cohn: I object to that.
The Court jj I will allow it. Go ahead. 
The W itness: Do I have to answer that, 

your Honor?
The Court: Unless you feel it would in-

criminate you.
The W itn ess: I think it would.
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Mr. Loeb: W ell, if your Honor please,
I do not think that the witness is privileged 
to refuse to answer the question for the rea-
son that the date, when these transactions 
took place, have resulted in the statute of 
limitations intervening, so the witness could 
not be prosecuted; and I have here a text-
book on Evidence, which is to the same 
effect.

The Court: More than two years have
gone by?

Mr. Loeb: Yes, sir.
The Court: All right. You may answer

the question. You may answer it; there 
isn’t any liability on your part. Liability 
is—

The Witness (interrupting): It would
affect me a great deal, in this case, wouldn’t 
it?

The Court: It is very material here; it is 
the whole crux of the case.

The W itness: Can you frame that ques-
tion in another way?

Mr. Loeb: Mr. Stenographer, read the
question.

(The question was repeated by stenog-
rapher.)

By the Court:

Q. Did you pay them back with their own 
money? A. Yes.

Mr. Loeb: Now, in order that that an-
swer may be clear—•

The Court: That is right.
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By Mr. Loeb :

Q. Did I understand that you paid the check 
back with moneys of the Passaic-Bergen Lumber 
Company? A. That is correct.

Q. Is that correct? A. (No answer.)

Mr. Loeb: Your Honor will indulge me
a few minutes?

The Court: All right.
Mr. Loeb: I am through with the wit-

ness, your Honor.
The Court: All right. Anything further? 

Redirect examination by Mr. C oh n :

Q. Mr. Schick, I want you to look at the account 
of Alguno here. A. I will find it.

Q. W ere you in the employ of the Passaic- 
Bergen Lumber Company on November 2, 1929? 
A. November 22nd?

Q. On November 2,1928? A. Yes.
Q. Do you notice a credit on that date of 

Alguno’s, $1,185.00? A. I do.
Q. W as that cash paid by Alguno? A. I would 

not know, unless I see the ticket; I presume it 
would be— it is a credit.

Q. W as that moneys which you put in, will you 
say? A. I don’t know; I can’t remember what took 
place there. I will have to see the ticket.

Q. You know that Alguno gave a check of 
$4,000.00 in August, the 8th, 1928? A. That is cor-
rect.

Q. And by having that check of $4,000.00, if that 
were credited to Alguno, he would have overpaid 
approximately $600.00? A. He would, yes.

Q. Can you explain that? A. I cannot, no.
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The Court: W hat was the depositary of 
the Passaic-Bergen Lumber Company, that 
you would deposit their money in?

The W itness: You mean—
The Court: W hat bank did you use, when 

10 you deposited their money?
The W itness: Bloomfield National Bank. 
The Court: Bloomfield? Not in the

United States?
The W itness: No.

Q. Mr. Schick, do you remember a case in the 
Court of Chancery between Charles Biley and 
Charlotte Riley and Alexander Maryanski and 
others? A. I do.

2 0  Q. A nd that you testified in  that case? A. I did.
Q. Do you recall that the following question was 

asked of you: W hat did you do with the pro-
ceeds of the funds received in the transaction of 
the Sheridan Construction Company that I under-
stand was merged in the Fidelity Home Builders, 
and your answer was, what?

Mr. Loeb: I object—
Mr. Cohn: Let me finish the question. 
Mr. Loeb: I beg pardon,— I am sorry, I

30 dont want to be loud, but I think this is an
improper manner, for counsel to persist in 
directing the witness’ attention to testimony 
or statements previously made by him. I 
think the procedure should b e : Did he
make certain statements at a certain time 
and place, and then get his answer to that. 

The Court: That is correct.

Q. W ell, did you make the answers to the ques-
tions, as I am going to read them to you, at the 
trial—1

40



John R. Schick, recross.

Mr. Loeb: I must press another objec-
tion, your Honor, that counsel is attempting 
to impeach his own witness; I must object 
to that procedure.

The Court: Yes, but I will allow it, but 
only for the purpose of neutralization, if 
you claim surprise, but not to establish the 
fact. (Citing State v. D ’Adam i.) This man 
is a witness, not a party.

Mr. Cohn : All right. W e  will withdraw 
the question. That is all, your Honor.

Mr. Loeb: Just a moment.

Recross examination by Mr. L o e b :

Q. Mr. Schick, you were asked questions by Mr. 
Cohn with respect to the Alguno account, and to 
explain the fact as to how it appears there, let me 
refresh your recollection. Do you remember the 
Mustaccio account? A. I do.

Q. Do you remember, if there was any relation 
between Mustaccio and Alguno? A. There was a 
relation.

Q. Do my questions recall your recollection as 
to the $4,000.00 check came in for Alguno, and 
whether it was to be credited in full on the Alguno 
account, and the balance to be credited on the 
Mustaccio account? Does that refresh your recol-
lection? A. There was some arrangement on that 
— just exactly what it was, I do not recall, but 
there was an arrangement of some kind.

Q. W hat relation existed between Alguno and 
Mustaccio? A. I think Alguno did the mason work 
and Mustaccio had some arrangements to do the 
carpenter work. I don’t recall the details now, 
because it was—

Q. W ell, now, when this check of $4,000.00 came
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in from Alguno, bearing that in mind, your recol-
lection, as it is refreshed now, can you reconcile 
the receipt of the $4,000.00 check and how that 
$4,000.00 check would be credited on the plaintiff’s 
account? A. On whose account?

Q. On the accounts of Alguno and Mustaccio?

The W itness: I cannot understand that,
your Honor.

Q. You don’t understand? A. I don’t remember 
the exact details of it; it is very hard, so much 
gone by since that time.

Q. W ell, your attention has been called by 
counsel to the fact that it appears upon the ledger 
page of Alguno, that there is a balance of $3,400.00, 
and yet a check for $4,000.00 was paid by Alguno. 
A. There was a connection, there was, whatever 
the exact amount, I don’t recall, but that was to be 
credited to Mustaccio.

Q. That was to be credited to Mustaccio? . A. 
Yes, for some arrangements there; I don’t recall 
the details of it.

Q. Did Mustaccio owe us any money? A. 
Plenty.

Q. And the excess over the amount due Alguno 
was to be credited on the Mustaccio account; is 
that correct? A. That is correct.

Q. Is that clear now? A. Whatever the exact 
amount is, I don’t reall.

Q. W hat is that? A. Whatever the exact 
amount is, I don’t recall.

Q. W e are not concerned with the amount, but 
as it came in, was that what was done with the 
money, as it came in? A. Yes.

Mr. Loeb: That is all.
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Mr. Cohn: The defense rests.

D e f e n d a n t  R e s t s .

The Court: Plaintiff rests?
Mr. Loeb: That is all, yes. The plaintiff rests.

B o t h  S i d e s  R e s t .

P l a i n t i f f ’ s  M o t i o n  f o r  D i r e c t i o n  o f  a  V e r d i c t .

Mr. Loeb: Now, if your Honor please, at this
point, I move for a direction of a verdict in favor 
of the plaintiff, in the amount of the two checks, 
representing $9,700.00.

The testimony in this case is clear, explicit and 
uncontradicted, that two checks were received by 
John Schick, a local manager of the plaintiff, of 20 
the lumber yard situated at East Orange. Mr. 
Schick took these checks and placed a rubber 
stamp, “Passaic-Bergen Lumber Company” , with-
out any signature of officials appearing thereon, 
and deposited these two checks in the account of 
a corporation known as the Fidelity Home Build-
ers, Inc. The testimony is also clear and un-
contradicted that the Passaic-Bergen Lumber 
Company had no connection, with no relationship 
and absolutely no cognizance of the existence of 
this corporation, the Fidelity Home Builders. Mr. 
Schick testifies that these moneys were placed in 
the Fidelity Home Builders because he conceived 
the idea that he would protect the interests of the 
Passaic-Bergen Lumber Company in some prop-
erties where we had furnished materials. Mr. 
Schick had no conference with an official of the 
Passaic-Bergen Lumber Company, and the respon-
sible officials and executives of that company 
knew nothing of what he was doing.

40
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So we find, at this point, $9,700.00 of the funds 
of the Passaic-Bergen Lumber Company in the ac-
count of the Fidelity Home Builders, simply upon 
the strength of a rubber stamp. There has been 
no evidence introduced, in this case, your Honor, 
that the United States Trust Company made any 
effort to ascertain and determine the genuineness 
of the endorsement or the transfer of the title of 
the Passaic-Bergen Lumber Company to the 
Fidelity Home Builders, and so the defense that 
they make of estoppel in their pleadings collapses 
completely.

Now, your Honor, there does appear an entry in 
the account of Alexander Maryanski that on May 
9, 1929, his account is credited with $5,700.00. The 
testimony is clear that the check of September 
29th, and that it was cleared— to the defendant—  
on October 15, 1928, amounting to $5,700.00— did 
not go to the account of the Passaic-Bergen Lum-
ber Company but went to the account of the 
Fidelity Home Builders, and we find this entry of 
$5,700.00 on May 9th, period of seven or eight 
months thereafter.

Mr. Schick, a witness produced by the defend-
ant, testifies that he took other moneys of the 
Passaic-Bergen Lumber Company, and placed 
$5,700.00 in that account, in other words, with 
other stolen moneys,— he admits he put back 
$5,700.00— in other words, our own money he puts 
back in that account. The net result of this trans-
action is that the Passaic-Bergen Lumber Company 
is out the $5,700.00.

Now, I come to “ authority” . W hat authority did 
Mr. Schick have for doing what he did? I will 
consider the testimony, for a moment, of Mr. Pet- 
tersen, who has shown by his books and records
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and by his oral testimony, that no manager— even 
himself— could not negotiate checks to other per-
sons or corporations. Now, I do not think I need 
make any further comment, that there is no ques-
tion whatever that there was no authority shown 
by the defendant for the diversion of these checks.

Now, if your Honor please, I have already been 
privileged to call the Court’s attention to the lead-
ing cases on this, and I cited the case of DiGallo v . 
Second National Bank, where the check was made 
out by the assistant treasurer of the United States 
directly to the order of DiGallo, and the attorney 
received the check and diverted it. The court 
held, in that case, that there was a privity of 
contract between the plaintiff*, DiGallo, and the 
defendant, that when the defendant received that 
check and property of DiGallo, there was raised 
by intent of law a promise on the part of the de-
fendant bank that the proceeds of that check shall 
go to its true and rightful owner. W e  have a 
number of cases in this State, your Honor, along 
the same line. I do not want to consume too much 
time, if your Honor thinks I am elaborating the 
point too much, I am perfectly willing to stop, but 
I have some interesting cases I would like to call 
to your Honor’s attention.

W e  have a case recently decided by the Court 
of Appeals,— and I am referring to the Economy 
Auto Supply Company case against the bank— re-
ported in 105 Law 206. This case went up to our 
Court of Errors and Appeals, and in this case the 
facts were briefly:

(Counsel continues, reading memoran-
dum of law, citing from 105 N. J. L. 206, 99
N. J. L. 365, 60 N. J. L. 417.)
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But I submit, your Honor, there is not a doubtful 
or conflicting fact in this case. I think it is clear 
and undisputed, beyond the peradventure of a 
doubt or fact, that when John Schick took these 
two checks of the Passaic-Bergen Lumber Com-
pany and deposited them with the United States 
Trust Company, he did something which is ad-
mittedly without authority; that he took the prop- 
eries of the Passaic-Bergen Lumber Company and 
diverted them to other uses and purposes, and the 
United States Trust Company, under the authority 
of the cases that I have cited, is responsible to the 
Passaic-Bergen Lumber Company for the loss 
therein, and there is raised by law a definite duty 
on the part of the bank to account to us, the true 
and rightful owner of these checks for these pro-
ceeds. I therefore respectfully submit that a direc-
tion of a verdict in favor of the plaintiff should 
be directed by your Honor.

Mr. Cohn: If your Honor please, the three cases 
that Mr. Loeb cites are familiar to me, to some 
extent, and I think they can be readily distin-
guished from the case at bar. The DiGallo case 
was a case where there was a forged endorsement, 
and I think takes it out of the line of cases such 
as the case at bar presents. The Dennis case and 
the Economy Auto case are cases where the plain-
tiff was an appellee, but the plaintiff was the 
company that issued the checks, and in both of 
those cases the court practically held that that re-
lationship must exist before there could be any 
recovery as against the defendant.

Now, that is not the case at bar. In this case, 
the Passaic-Bergen Lumber Company received 
these checks. They did not issue these checks. 
They received these checks, and they went into the
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hands of one of the managers of this company, a 
man who was invested with authority to run one 
of their largest branches and enter into negotia-
tions for the sale of lumber to the extent of $35,- 
000, $40,000 or $50,000.

Now, we submit, your Honor, that this case is 
not similar to the ones that Mr. Loeb has argued; 
but we have in this case, where the funds were 
used for the purposes of the Passaic-Bergen Lum -
ber Company. There is no diversion of the funds 
in this case. Mr. Schick has clearly testified as to 
his authority. Mr. Schick has told us that he had 
authority to make settlements, and so he went on, 
in a great number of instances, and he states that
when he used this money, it was used solely for

• 20 the purposes of the Passaic-Bergen Lumber Com-
pany. And, if your Honor please, subsequent to 
this transaction, and while Mr. Schick was still 
in the employ of the Passaic-Bergen Lumber Com-
pany, there was ratification and there was a con-
firmation of everything that Mr. Schick did, to 
protect the Passaic-Bergen Lumber Company’s in-
terests in the assets that were obtained through the 
use of these funds, in that it assumed control over 
these assets, collects the rents, credits the Sheridan 
Construction Company with the rents that they 
collected from the very assets which were obtained 
by the use of this money.

Now, if your Honor please, as to the $5,700.00, 
we respectfully submit that this defendant should 
not be called upon to pay this sum again,— it 
makes no difference whatsoever as to where these 
funds came from. Mr. Maryanski was credited 
with the $5,700.00. If Mr. Schick had stolen this 
money from somebody else, and had deposited 40 
this money to the credit of Maryanski, there could
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not be any recovery against this defendant com-
pany,— and I think, if there was defalcation upon 
the part of Mr. Schick as a result of other checks, 
but, at the same time, he deposited this money to 
the credit of Maryanski, and there was a credit to 
Maryanski, as indicated upon the books, that as 
far as this case is concerned, this bank cannot be 
called upon to make double payment to the 
Passaic-Bergen Lumber Company, upon this 
check. And therefore I respectfully submit that 
there are so many questions, such a conflict of evi-
dence, so many divergent statements made, direct-
ly and indirectly, so many inferences to be drawn, 
that it is a matter for the jury to decide and not 
your Honor.

The Court: This is a motion for the direction
of a verdict on behalf of the plaintiff, the Passaic- 
Bergen Lumber Company, against the United 
States Trust Company, the plaintiff being a whole-
sale lumber company, with several branches, one 
of which was in East Orange, and the defendant 
being a banking corporation, incorporated for the 
purpose of handling moneys. Two checks were 
drawn, which are the subject of the dispute in 
this litigation, one for the $4,000.00, marked P-1, 
dated August 8, 1928, drawn from the Trustee Ac-
count of Lintott, Kahrs & Young, Attorneys, pay-
able to the order of the Passaic-Bergeh Lumber 
Company; the other one was a check for $5,700.00, 
dated September 29th, signed by Alexander 
Maryanski, certified by the Bloomfield Savings In-
stitution, and payable to the order of the Passaic- 
Bergen Lumber Company.

On the reverse side of both checks there ap-
pears the rubber stamp endorsement, or the al-
leged endorsement, “ Passaic-Bergen Lumber Com-
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pany,” without further words, either for deposit 
or limitation, merely the rubber stamp, “ Passaic- 
Bergen Lumber Company”, under which is en-
dorsed “Fidelity Home Builders, Inc.” , on one “For 
Deposit” , the one for $5,700.00, on the one for 
$4,000.00, merely “Fidelity Home Builders, Inc.” 
without further comment.

The sole question in this case is whether the 
United States Trust Company is liable for recog-
nizing the action of one Schick, who was the local 
manager of the Passaic-Bergen Lumber Company, 
in “stamping” $9,700.00 on two checks with a rub-
ber stamp, and then endorsing it to the Fidelity 
Home Builders.

In the Court’s opinion, the rubber stamp “ Pas-
saic-Bergen Lumber Company” is not an endorse-
ment in the legal sense referred to in the Nego-
tiable Instruments Act where reference is made in 
Section 234 to a blank endorsement. The rubber 
stamp in question was not a blank endorsement in 
the Court’s opinion, in the legal sense; it was 
merely a rubber stamp.

There is in this case no evidence of an express 
authority of Schick to transfer title to the 
$9,700.00, nor is there any evidence of any author-
ization, by inference, to support such opinion.

The evidence is undisputed that Schick, the 
local manager, substituted his judgment for the 
judgment of his employers, without any express 
or implied authority, and that there is, therefore, 
no legal transfer, in any legal sense, of the 
$9,700.00 represented by the two checks, which was 
a legal authority for the bank to transfer $9,700.00 
from the Passaic-Bergen Lumber Company to the 
Fidelity Home Builders, Inc., or to anyone else.

The facts being uncontradicted and there being
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no evidence from which an inference of differ-
ence of opinion may be drawn by reasonable 
minds, there will be a direction of a verdict, on 
the first count, for $4,000.00, with interest, from  
August 8, 1928, at six per cent.; and a direction of 
a verdict, on the second count, for $5,700.00, with 
interest, from September 29, 1928, at six per cent. 
An exception will be allowed to the defendant on 
the ruling of the Court.

D i s c h a r g e  o f  J u r y .

Ladies and Gentlemen of the Jury:

The function of the jury is to decide disputed 
questions of fact. The duty of the Court is to de-
cide all questions of law, where there is no dispute 
on the fact, and, in my opinion, there are no dis-
putes on the facts— they are clear and uncontra-
dicted— therefore, the question to be settled in this 
litigation is one that is my responsibility and not 
yours.

Therefore, I instruct the jury to bring in a ver-
dict, on the first count, for $4,000.00, with interest 
from August 8, 1928, and, on the second count, for 
$5,700.00, with interest from September 29, 1928, 
at six per cent.

The Clerk will take the verdict, and he will 
compute the interest.

(The jury, as directed by the Court, ren-
ders a verdict accordingly, and was excused 
from further consideration of the case.)
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Exhibit P-1.

LINTOTT, KAHRS & YOUNG  
Trustee Account

No 1115 Newark, N. J. August 8 1928
10

Pay to the
order of Passaic-Bergen Lumber

Company $4000 00/100
Exactly Four Thousand Dollars No Cents

Exactly Dollars

L i n t o t t ,  K a h r s  &  Y o u n g  

Trustee Account
J o s e p h  K a h r s

to  Na t io n a l  St a t e  Ba n k ) 20
55-2 Newark, N. J. ^

(Perforation through check.)

PAID  
8 14 28 
N S B

(Back of check.)
Passaic Bergen Lumber Co.
Fidelity Home Builders Inc 30

R e c e i v e d  P a y m e n t

Through the Newark Clearing House 
Prior Endorsements Guaranteed 

AUG 13 1928
U n i t e d  S t a t e s  T r u s t  Co . N o . 23

40
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Name

Address

Old Balance

Exhibit P-2.

L i n t o t t ,  K a h r s  &  Y o u n g ,  Trustee Acct. 

N a t i o n a l  S t a t e  B a n k ,  N e w a r k ,  N .  J .

Date Checks in Detail
Balance Brought Forward

Aug 2 9.50—
Aug 2 3,735.10—
Aug 3ex 5.00—

Aug 3 138.58—

Aug 4 2,049.00—
Aug 6 3,000.00—
Aug 8 425.00—

Aug 9 30.00—
Aug 9 3,048.50—
Aug 10 5.00—

Aug 11 1,400.00—

Aug 13 6,000.00—
Aug 13 5,365.00—
Aug 14 4,000.00—
Aug 14 1,235.00—
Aug 15 354.73—
Aug 16 191.50—
Aug 16 200.00—
Aug 17 165.00—

Aug 27 1,000.00—
Aug 28 30.94—
Aug 29 825.00—

Aug 31 3,400.00—

Aug 31 76.00—

2,445.36— 3,428.25-

14,276.80—

5.00—

1,000.00—

6,951.50—

217.85—

505.00—

400.00— 300.00-
775.00—

1,537.50—

Date New Balance 
ul 31 2,630.27 s

Aug 1 
Aug 2 
Aug 2 
Aug 3ex 
Aug 3in 
Aug 3 
Aug 3 
Aug 4 
Aug 6 
Aug 8 
Aug 8 
Aug 9 
Aug 9 
Aug 10 
Aug 10 
Aug 11 
Aug 11 
Aug 13 
Aug 13 
Aug 14 
Aug 14 
Aug 15 
Aug 16 
Aug 16 
Aug 17 
Aug 24 
Aug 27 
Aug 28

6,130.27 s 
12,610.61 s 
8,875.51 s 
2,996.90 s 

20,082.70 s
8.667.32 s

13.667.32 s
11.613.32 s
8.613.32 s
8.188.32 s

18.188.32 s
17.158.32 s 
14,109.82 s
7.153.32 s
8.553.32 s
7.153.32 s

13.153.32 s
13.935.47 s
8.570.47 s
4.570.47 s
3.335.47 s 
2,983.61 s
2.792.11 s
2.592.11 s
1.922.11 s
4.922.11 s
3.922.11 s 
3,191.17s

Date
Jul 31 ’28 
Aug 1 
Aug 2

Aug 3 
Aug 3 
Aug 3

Aug 8

Aug 10

Aug 11 
Aug 13

Aug 14 
Aug 15

Aug 24

Aug 29 
Aug 29 in

Aug 31

Deposits
2,630.27
3,500.00
6,489.84

17,085.80
3.000. 00
5.000. 00

10,000.00

1,400.00

6,000.00
7,000.00

2.87

3,000.00

3.500.00 
9.84

7.500.00

Aug 29 in 
Aug 31 
Aug 31 
Aug 31 *28

5.101.01 s
1.701.01 s
9.201.01 s 
7,587.51 *

Exhibits
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Exhibit P-3.

No.................  Bloomfield, N. J. Sept. 29 1928

BLOOMFIELD SAVINGS INSTITUTION 55-203 
Account Subject to Check

Pay to the
order of Passaic Bergen Lumber Co. $570000/

Fifty seven hundred n o /1 0 0 ........................... Dollars
Presentment, Protest, and Notice of Dishonor

W aived
A l e x  M a r y a n s k i

10

Payment in full to date 
for # 1  & # 2  Liberty St Job 
and Fairview Job.

20
(Certification on face of check.)

CERTIFIED
( Maker

At the request of the;H older  
without liability for genuineness 
except as to Maker’s signature 

Oct 13 1928
B l o o m f i e l d  S a v i n g s  I n s t i t u t i o n  

John Edgeley 
Sec-Treasurer

Bloomfield Savings Inst $5700 and 00 cts

40
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(Back of check.)
Presentment for Payment, Protest, and 
Notice of Dishonor is Hereby Waived.

Passaic Bergen Lumber Co. 
Fidelity Home Builders Inc.

10 For deposit:

Pay Any Bank 
Banker or Trust Co. 

or Order
Prior Endorsements 

Guaranteed 
OCT 15 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k

20 2 PAID 3
OCT 17 1928 

B l o o m f i e l d  S a v i n g s  

I n s t i t u t i o n

Pay to the Order of 
Federal Reserve Bank of New York 

Prior Endorsements Guaranteed 
OCT 15 1928 

U n i t e d  S t a t e s  T r u s t  Co.
30 Bloomfield Savings Institution

PAID
OCT 17 1928

40
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Exhibit P-4.

T r a n s c r i p t  o f  C h e c k i n g  A c c o u n t  

o f

A l e x a n d e r  M a r y a n s k i

68 Thomas Street jq

Bloomfield, N. J. 
with

B l o o m f i e l d  S a v i n g s  I n s t i t u t i o n  o f  

11 Broad Street 
Bloomfield, N. J.
7-31-28 to 12-4-28

Stamped on top of sheet:

A True Copy
B l o o m f i e l d  S a v i n g s  I n s t i t u t i o n  2 0  

John Edgerley 
Secretary & Treasurer

Sym.
Date Checks Checks Deposits Balance

7-31-28 290.83
8- 7-28 7.00 62.50 221.33
8- 7-28 6.00 215.33
8-10-28 93.25 122.08
8-18-28 65.00 57.08
8-23-28 1,646.75 1,703.83
8-23-28 5,000.00 6,703.83
8-25-28 400.00 6,303.83
8-27-28 140.00 6,163.83
8-28-28 80.00 6,083.83
8-30-28 95.25 5,988.58
9- 1-28 300.00 5,688.58
9- 1-28 170.00 5,518.58
9- 4-28 110.00 5,408.58
0- 4-28 35.00 5,373.58
9- 7-28 71.00 5,302.58
9- 8-28 160.00 180.00 4,962.58

40
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Date Checks
9-10-28 875.00
9-11-28 50.00
9-12-28 3.32
9-13-28 90.00
9-13-28 50.00
9-15-28 200.00
9-17-28 658,04
9-18-28 125.17
9-22-28 240.00
9-29-28
9-29-28 165.00

10- 1-28 
10- 1-28 
10- 4-28 
10- 5-28 
10-10-28 
10-11-28 
10-13-28 
10-13-28 80.00
10-15-28 44.40
10-26-28 50.00
10-29-28 50.00
10- 30-28 449.38
11- 1-28 
11- 1-28
11- 2-28 150.00
11- 9-28 31.20
11- 9-28 129.50
11-15-28
11-15-28 120.00
11-19-28 400.00
11-21-28 28.00
11- 23-28 130.00
12- 4-28

Sym. 
Balance

4.087.58
4.037.58
4.034.26
4.844.26
4.794.26
4.594.26 
3,936.22
3.811.05
3.571.05
3.587.87
3.382.87
5.382.87
7.382.87
7.252.87
7.052.87
6.177.87
6.027.87

327.87
247.87
203.47
153.47

600.00 703.47
254.09

300.00 554.09
10.00 564.09

414.09 
382.89
253.39

500.00 753.39
633.39
233.39
205.39 

75.39
238.43 313.82

Checks Deposits

100.00 1,000.00

16.82
40.00

2,000.00 
2,000.00

60.00 70.00
200.00
875.00
150.00 

5,700.00
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Exhibit P-5.

B l o o m f i e l d  S a v i n g s  I n s t i t u t i o n  

T r a n s c r i p t  o f  C h e c k i n g  A c c o u n t  

o f

A l e x a n d e r  M a r y a n  s k i  

from
January 12, 1929 to March 28, 1930

Stamped on top of sheet:

A True Copy
B l o o m f i e l d  S a v i n g s  I n s t i t u t i o n  

John Edgerley 
Secretary & Treasurer

10

Date
1-12-29

Checks Checks Deposits
Sym.

Balance
31.24

3-12-29 31.24 0.00
5 -9-29 800.00 800.00
5-11-29 130.00 670.00
5-14-29 80.00 590.00
5-14-29 13.00 577.00
5-16-29 90.00 8.50 478.50
5-16-29 25.00 453.50
5-25-29 50.00 403.50
5-25-29 120.00 80.00 203.50
5-27-29 19.00 184.50
5-28-29 30.00 154.50
6- 4-29 80.00 74.50
6-10-29 7.00 67.50
6-11-29 205.00 272.50
6-12-29 6.00 266.50
6-13-29 200.00 66.50
6-28-29 0.50 66.00
6-29-29 0.75 66.75
7-19-29 62.75 129.50

20

30

40
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Date
8- 7-29
8- 7-29
9- 5-29 

1Q 1- 6-30
1-10-30
1-13-30
1-16-30
1-18-30
1- 27-30
2- 27-30
2- 28-30
3- 1-30 
3- 3-30

20 3- 7-30
3- 8-30 
3-11-30 
3-11-30 
3-12-30 
3-13-30 
3-13-30 
3-15-30 
3-15-30 
3-15-30 

30 3-15-30
3-17-30 
3-18-30 
3-18-30 
3-21-30 
3-24-30 
3-26-30 
3-27-30 
3-28-30

Checks Checks
6.00
7.00

15.00

125.00
300.00 43.03

63.82 10.00
265.00
100.00

270.00
340.00
350.00
200.00 
475.

33.54
6.00

350.00
90.00 62.25
15.00

382.07
556.98 1.50

6.82
225.00
260.65 3.80

44.92 
1,504.75

250.00 
54.56

170.76
200.00 

8.64

Sym.
Deposits Balance

123.50
116.50
101.50

903.79 1,005.29
880.29 
537.26
463.44
198.44

98.44
1,500.00 1,598.44

1.328.44
988.44

300.00 338.44
7,000. 7,138.44

6.663.44
6.629.90
6.623.90
6.273.90
6.121.65
6.106.65 
5,724.58
5,166.10
5.159.28
4.934.28
4.669.83
4.624.91
3.120.16
2.870.16 
2,815.60
2.644.84
2.444.84 
2,436.20

40
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Exhibit P-6.

A special meeting of the board of directors of 
the Passaic-Rergen Lumber Co., was held at the 
registered office of the Company, South End of 
Main Ave., (Delawanna Section) Passaic, N. J. on 
the 28th day of February 1927, at 10 o’clock A. M.

Present: Messrs. Einar A. Pettersen and Richard 
J. Post, constituting a quorum of the board.

Mr. Pettersen was chosen temporary chairman 
and Richard J. Post was appointed secretary of the 
meeting.

The secretary presented and read a written 
waiver of notice of the meeting, signed by all the 
directors, and same was ordered filed.

The subject up for discussion was the advis-
ability of opening up a new bank account with 
the Rogota National Rank, of Bogota, N. J.

On motion duly made and seconded it was 
ordered and authorized by the directors present 
that an account should be opened with the Bogota 
National Bank, of Bogota, N. J., and that the offi-
cers be empowered to borrow such sums of money 
as may be required from  time to time for the 
proper conduct of the business.

Furthermore, on motion duly made and sec-
onded, it was ordered and authorized by the direc-
tors present, that in the future all checks drawn 
by the Company must be signed by E. A. Pettersen, 
treasurer and countersigned by Richard J. Post, 
Second Vice-President.

All notes issued by the company shall only be 
signed by E. A. Pettersen, Treasurer,

10

20

30

40
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On motion duly made and seconded the meeting 
adjourned.

R i c h a r d  J. P o s t

[ s e a l ]  Secretary of the meeting.

Attest:
E. A. Pe t t e r s e n  

Chairman

I hereby certify that the above minutes are a 
true copy of the proceedings as duly entered on 
the books of the Company.

R i c h a r d  J. P o s t  
Secretary.

Exhibit P-8.

A special meeting of the board of directors of 
the Passaic-Rergen Lumber Co. was held at the 
registered office of the Company, South End of 
Main Ave. (Delawanna Section) Passaic, N. J. on 
the 9th day of March 1926, at 10 o’clock A. M.

Present: Messrs. Einar A. Pettersen and Richard 
J. Post, constituting a quorum of the board.

Mr. Pettersen was chosen temporary chairman 
and Richard J. Post was appointed secretary of 
the meeting.

The secretary presented and read a written 
waiver of notice of the meeting, signed by all the 
directors, and same was ordered filed.

The subject up for discussion was the election 
of a new director and secretary to fill the unex-
pired term of Frank J. Durkin, resigned—

On motion duly made and seconded Katherine 
M. Pettersen was elected a director and Richard
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J. Post, Second Vice-President was elected Secre-
tary. Furthermore, on motion duly made and sec-
onded, it was authorized by the directors present, 
that in the future all checks drawn by the Com-
pany must be signed by E. A. Pettersen, Treasurer, 
and countersigned by Richard J. Post, Second Vice- 
President, and that,

All notes issued by the company shall only be 
signed by E. A. Pettersen, Treasurer,

On motion duly made and seconded the meeting 
adjourned.

R i c h a r d  J. P o s t  

Secretary of the meeting.
Attest:

E. A. P e t t e r s e n  

Chairman.

10

20

I hereby certify that the above minutes are a 
true copy of the proceedings as duly entered on 
the books of the Company.

R i c h a r d  J. P o s t

[ s e a l ]  Secretary.

Exhibit P-9. n

A regular meeting of the board of directors of 
the Passaic-Rergen Lumber Co., was held at the 
registered Office of the Company, South end of 
Main Ave, (Delawanna Section), Passaic, N. J., on 
the 11th day of February 1924 at 10 o’clock A. M.

Present: Messrs Einar A. Pettersen, Frank J.
Durkin and Richard J. Post.

Mr. Pettersen was chosen temporary chairman 
and Mr. Durkin was appointed secretary of the 40 
meeting.
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The secretary presented and read a written 
waiver of notice of the meeting, signed by all the 
directors, and same was ordered filed.

The subject up for discussion was the election 
of new officers and directors for the ensuing year.

On motion duly made and seconded the follow-
ing officers and directors were elected.

Officers as follows:

Einar A. Pettersen, PTes., Treas., & Gen-
eral Mgr.

Frank J. Durkin, First Vice-Pres., & Sec-
retary.

Richard J. Post, Second Vice-President.

Furthermore, on motion duly made and sec-
onded, it was ordered and authorized by the direc-
tors present, that in the future all checks drawn 
by the Company must be signed by E. A. Pettersen, 
treasurer and countersigned by Frank J. Durkin, 
First Vice-Pres., or Richard J. Post, Second Vice- 
President.

All notes issued by the Company shall only be 
signed by Frank J. Durkin, First Vice-President 
and E. A. Pettersen, treasurer.

On motion the meeting adjourned.

F r a n k  J. D u r k i n  

Secretary of the meeting.
Attest:

E. A. P e t t e r s e n  

Chairman.

I hereby certify that the above minutes are a 
true copy of the proceedings as duly entered on 
the books'of the Company.

Secretary.
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Exhibit P-10.

E x c e r p t s  o f  B y - L a w s  o f  P a s s a i c - B e r g e n  L u m b e r

C o m p a n y .

P o w e r  o f  t h e  D i r e c t o r s .

12. The board of directors shall have the man-
agement of the business of the company and may, 
subject to the provisions of the statute, of the 
charter and of the by-laws, exercise all such 
powers and do all such things as m ay be exercised 
or done by the corporation.

O f f i c e r s .

13. At the first meeting after the annual elec-
tion of directors, when there shall be a quorum, 
the board of directors shall appoint a president 
and vice-president from their own number who 
shall hold office for one year and until their suc-
cessors are appointed and qualified.

14. The board shall also annually choose a sec-
retary and treasurer (or one person who can act 
as both secretary and treasurer) who need not be 
members of the board, who shall hold office for 
one year, subject to removal by the board at any 
time, for cause. The board m ay appoint and re-
move such other officers and agents as they may 
deem proper.

P r e s i d e n t .

15. The president shall be the chief executive 
officer and head of the Company, and in the recess 
of the board of directors and of the executive 
committee, shall have the general control and man-
agement of its business and affairs. He shall, with

10

20

30
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the treasurer, sign all certificates of stock and all 
certificates of indebtedness.

V i c e - P r e s i d e n t .

16. The vice-president shall be vested with all 
the powers, and shall perform all the duties of 
the president in his absence.

S e c r e t a r y .

17. The secretary shall be ex-officio clerk of the 
hoard of directors and of the standing committee, 
he shall attend all sessions of the board, and shall 
record all votes and the minutes of all meetings 
in a book kept for the purpose.

T r e a s u r e r .

20. The treasurer shall keep full and accurate 
accounts of receipts and disbursements in books 
belonging to the company, and shall deposit all 
moneys and other valuable effects in the name and 
to the credit of the company in such depositories 
as may be designated by the board of directors.

21. He shall disburse the funds of the company 
as may be ordered by the board, taking paper 
vouchers for such disbursements, and shall render 
to the President and directors at the regular meet-
ings of the board, and whenever they may require 
it, an account of all his transactions as treasurer 
and of the financial conditions of the company. 
He shall, with the president, sign all certificates 
of stock.
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Exhibit D -l.

Sheridan Construction Co.
To

Fidelity Home Builders, Inc.

This Indenture, Made the 17th day of M a y  in the 
year of our Lord One Thousand Nine Hundred 
and Twenty-eight B e t w e e n  S h e r i d a n  C o n s t r u c t i o n  

Co. a corporation with its principal office in the 
City of Newark, County of Essex and State of New  
Jersey party of the first part And F i d e l i t y  H o m e  

B u i l d e r s ,  I n c .  a corporation with its principal 
office in the City of Newark, County of Essex and 
State of New Jersey, party of the second part: 
W i t n e s s e t h ,  That the said party of the first part, 
for and in consideration of O n e  D o l l a r  a n d  O t h e r  

G o o d  a n d  V a l u a b l e  C o n s i d e r a t i o n  lawful money 
of the United States of America, to it in hand 
well and truly paid by the said party of the second 
part, at or before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowl-
edged, and the said party of the first part being 
therewith fully satisfied, contented and paid, has 
given, granted, bargained, sold, aliened, released, 
enfeoffed, conveyed and confirmed, and by these 
presents does give, grant, bargain, sell, alien, re-
lease, enfeoff, convey and confirm unto the said 
party of the second part, and to its successors and 
assigns, forever, All that certain tract or parcel 
of land and premises, hereinafter particularly de-
scribed, situate, lying and being in the Borough 
of Chatham in the County of Morris and State 
of New Jersey. B e g i n n i n g  at a point on the W est-
erly line of Roosevelt Avenue as laid out on “Map 
No. 1 of Chatham Park” prepared by Frank T. 
Shepard and Son Surveyors, Newark, New Jersey,

10
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dated June 12, 1926, which point is three hundred 
sixty three and one-half feet more or less North 
of the intersection of the said avenue and the 
Northerly line of Main Street as laid out on said 
map, which beginning point is also the South-
easterly corner of lot # 1 0  on said map; from said 
point running thence (1) North seventy eight de-
grees eighteen minutes W est one hundred three 
and fifty nine one-hundredths feet along the South-
erly line of lot # 1 0  to the Westerly line of the 
property now or formerly owned by the Mutual 
Development Corporation; thence (2) running 
along the same North ten degrees forty four min-
utes East eighty two feet; thence (3) running along 
the same North twenty four degrees fifty minutes 
East five hundred four and ninety one-hundredths 
feet; thence (4) still running along the same North 
twenty six degrees three minutes East one hun-
dred thirteen and ninety one-hundredths feet to 
the Northwesterly corner of lot # 3 6  on said map; 
thence (5) South sixty four degrees three minutes 
East ten feet; thence (6) North twenty-six degrees 
three minutes East twenty six and thirty-one- 
hundredths feet to the Southerly line of Wilson  
Street; thence (6) North twenty six degrees three 
minutes East twenty six and thirty one-hundredths 
feet to the Southerly line of W ilson Street; thence 
(7) along the same Southeast one hundred feet 
and ten one-hundredths of a foot to the Westerly 
line of Roosevelt Avenue; thence (8) along the 
same South twenty five degrees fifty seven min-
utes W est six hundred sixteen and fifty two one- 
hundredths feet; thence (9) still along the same 
South eleven degrees forty two minutes West 
eighty seven and twenty eight one-hundredths feet 
to the point and place of B e g i n n i n g .  Being twenty
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eight lots numbered 10 to 37 inclusive, as shown 
on said map. Being the same premises conveyed 
to the party of the first part by the Mutual Develop-
ment Corporation, by deed dated August 30, 1927 
and recorded in the Register’s Office of Morris 
County on September 8, 1927. Subject to restric-
tions of record. T o g e t h e r  with all and singular 
the tenements, hereditaments and appurtenances 
thereunto belonging or in anywise appertaining, 
and the reversion and reversions, remainder and 
remainders, rents, issues and profits thereof. And 
also, all the estate, right, title, interest, property, 
possession, claim and demand whatsoever, as well 
in law as in equity of the said party of the first 
part, of, in or to the above described premises, 
and every part and parcel thereof, with the ap-
purtenances. To H a v e  a n d  t o  H o l d  all and singu-
lar, the above mentioned and described premises, 
together with the appurtenances, unto the said 
party of the second part, * * * an(j assigns,
to its own proper use, benefit and behoof forever. 
And the said S h e r i d a n  C o n s t r u c t i o n  C o .  for itself, 
its successors or assigns, does covenant, grant and 
agree, to and with the said party of the second 
part, its successors and assigns, that the said 
S h e r i d a n  C o n s t r u c t i o n  C o . at the time of the seal-
ing and delivery of these presents, was lawfully 
seized in its own right of a good, absolute, and 
indefeasible, estate, of inheritance in fee simple, 
of and in all and singular the above granted, bar-
gained and described premises, with the appur-
tenances and has good right, full power and lawful 
authority to grant, bargain, sell and convey the 
same in manner and form aforesaid And that 
the said party of the second part, its successors 
and assigns, shall and may at all times hereafter,
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peaceably and quietly have, hold, use, occupy, 
possess and enjoy the above granted premises, and 
every part and parcel thereof, with the appurte-
nances, without any let, suit, trouble, molestation, 
eviction or disturbance of the said party of the 
first part, its successors or assigns, or of any other 
person or persons lawfully claiming or to claim the 
same. And that the same now are free, clear, dis-
charged and unencumbered of and from all, for-
mer and other grants, titles, charges, estates, judg-
ments, taxes, assessments and incumbranees of 
what nature and kind soever. And also, that the 
said party of the first part, and its successors or 
assigns, and all and every other person or persons 
whomsoever, lawfully or equitably deriving any 
estate, right, title, or interest, of, in, or to the here-
inbefore granted premises, by, from, under or in 
trust for it or them, shall and will at any time or 
times hereafter upon the reasonable request, and 
at the proper costs and charges in the law, of the 
said party of the second part its successors and 
assigns, make, do and execute, or cause or procure 
to be made, done or executed, all and every such 
further and other lawful and reasonable acts, con-
veyances and assurances in the law for the better 
and more effectually vesting and confirming the 
premises hereby intended to be granted, in and 
to the said party of the second part, its successors 
and assigns forever, as by the said party of the 
second part, its successors or assigns, or its coun-
sel learned in the law, shall be reasonably advised 
or required. And the said S h e r i d a n  C o n s t r u c t i o n  

Co. its successors or assigns, the above described 
and hereby granted and released premises, and 
every part and parcel thereof, with the appurte-
nances, unto the said party of the second part, its
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successors and assigns, against the said party of 
the first part, and its successors or assigns, and 
againt all and every person or persons, whomso-
ever, lawfully claiming or to claim the same, shall 
and will Warrant and by these presents forever 
Defend. I n  W i t n e s s  W h e r e o f ,  the said party of 10 
the first part hath caused its Corporate Seal to 
be hereto affixed and attested by its Secretary and 
these presents to be signed by its President the day 
and year first above written.

S h e r i d a n  C o n s t r u c t i o n  C o .

A t t e s t  B y

Charles W exler Sam W exler  
S e c r e t a r y  P r e s i d e n t

20
Signed, Sealed and Delivered 

in the presence of

Sheridan
Construction

Co.,
Incorporated

1927,
New Jersey

30
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Sta te  o f  N e w  Je r s e y ,
SS *Co u n t y  o f  E s s e x

Be  it  Re me mb e r e d , That on this 17th day of May, 
Nineteen hundred and twenty-eight before me the 
subscriber, an A t t o r n e y  a t  La w  o f  Ne w  Je r s e y , 
personally appeared Ch a r l e s  W e xl e r , and made 
proof to my satisfaction that he is the Secretary 
of Sh e r id a n  Co n s t r u c t io n  Co . the Grantor named 
in the foregoing Instrument; that he well knows 
the corporate seal of said corporation; that the 
seal affixed to said Instrument is the corporate seal 
of said corporation; that the said seal was so 
affixed and the said Instrument signed and deliv-
ered by Sa mu e l  W e xl e r , who was at the date 

20 thereof the Pre s id e n t  of said corporation, in the 
presence of this deponent, and said President, at 
the same time acknowledged that he signed, sealed 
and delivered the same as his voluntary act and 
deed, and as the voluntary act and deed of said 
corporation, and that deponent, at the same time, 
subscribed his name to said Instrument, as an 
attesting witness to the execution thereof.

Ch a r l e s  W e xl e r

30 c*Sworn and Subscribed to before me 
at Newark, N. J. the date aforesaid

L io n e l  L. Me ye r s  
An Attorney at Law

of New Jersey

Received and Recorded May 21, 1928, at 11 :03 
o’clock A. M.

E. Ber tr am  Mott , Clerk, 
No. 2356840



177

Exhibits.

State of New Jersey,)> *
County of Morris. $

I, E. Be r t r a m Mo t t , Clerk of the County of 
Morris, do hereby Certify that the foregoing is a 
true copy of the record of a Deed given by Sheri- -̂ o 
dan Construction Co. To Fidelity Home Builders,
Inc. as fully and entirely as the same remains in 
my office in Book Er-31 of Deeds for said County, 
on pages 9, etc.

In  T e s t imo n y  W h e r e o f , I have hereunto set my 
hand and affixed the seal of said County, at Morris-
town, this fifteenth day of December, A. D. nine-
teen hundred and thirty-one.

E. Be r t r a m M ott  20
Clerk.

[s e a l ] By Su s a n  O. N ix o n

Special Deputy Clerk.

30

40



Exhibit D-2

68
Name SH ERID A N  CON STRU CTION  CO.,

Sheet No. 
Credit Limit

Address 83 Watson Ave., Newark, N. J. Rating
Business

Date Description Fol. V Debits Dr. Balance Date Description Fol. V Credits Cr. Balance

1928 1928
Ford 37,694.40 Ford

Dec. 28 52876 770 V 10,496.60 *48,191.00

1929 1929
Feb. 7 54502 66 V 1,260.00 Feb. 14 54806 78 V • 127.89

25 45649 94 X 187.67 25 49212 94 X 5.06
25 46955 94 X 364.93
25 47074 94 X 30.50
25 47472 94 X 6.00
25 47730 94 X 15.00
25 47734 94 X 155.75
25 47876 94 X 61.15
25 48228 94 X 309.14
25 48411 94 X 20.25
25 48639 94 X 118.00
25 48680 94 X 11.25
25 48806 94 X 75.11
25 49142 94 X 32.75
25 49164 94 X 3.00
25 49178 94 X 24.00
25 49229 94 X 28.08
25 49286 94 X 4.05
25 50663 94 X 3.60
25 50749 94 X 11.70 *50,779.98

Mar. 11 55842 121 V 300.00
*50,479.98

Aug. 29 64369 460 V 2,306.57 *52,786.55

Ford 52,786.55 Ford

* Red ink in original.
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Sheet No. 8 
Credit Limit 
Rating 
Business

Date Description Fol. V Debits Dr. Balance
1929 '

Ford. 52,786.55
Sept. 19 65797 493 V 34.53 *52,821.08

*52,637.08

*52,558.16

* Red ink in original.

O
COo

68
Name SHERIDAN CONSTRUCTION CO.
Address 83 Watson Ave. Newark
_______________________________N J .____________________
______ Date Description Fol. V______ Credits Cr. Balance

1929
Ford.

Oct. 7 66059 529 V 145.00
17 66647 551 V 39.00

Nov. 8 67756 594 V 40.00
19 68220 613 V 38.92

to |-to o
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Sheet No. 9 
Credit Limit 
Rating 
Business

Date Description Fol. V______ Debits Dr. Balance
1930

Jan. 1 . *52,558.16
*52,518.16

Apr. 12 74322 177 V 25.00
*52,043.16

*51,917.37

*51,717.37

*51,180.79

*49,920.79

* Red ink in original.

too

Name SHERIDAN CONSTRUCTION COMPANY, 
Address

Date Description Fol. V_____ Credits Cr. Balance
1930

Jan. 10 70515 16 40.00

Apr. 17 74574 188 V 500.00

Oct. 11 83166 541 125.79

1931
June 19 93689 319 200.00

Oct. 15 98977 546 536.58

1932
Feb. 23 4826 98 1,260.00

■s
ji
qn

ix
g



Exhibit D-3

8
Name
Address

ALEX MARYANSKI,
68 Thomas Street, Bloomfield

N. I

Sheet No. 
Credit Limit 
Rating 
Business

18

Date Description Fol. V Debits Dr. Balance Date Description Fol. V Credits Cr. Balance
1929 1929

Ford 12,124.42 Ford 66.25
Apr. 19 V 57909 201 5.76

20 V 57949 202 14.00
23 V 58050 206 16.29
23 V 58074 206 22.45
23 V 58090 207 10.81
25 V 58221 212 4.95
26 V 58233 213 23.75
27 V 58292 216 11.88
29 V 58485 219 130.00
29 V 58353 220 14.00
29 V 58361 220 15.00
30 V 58470 224 4.64 *12,331.70

May 3 V 57798 232 98.01 May 9 59033 . 246 5,700.00
3 V 58319 232 11.00 24 V 59850 278 20.92
3 V 58670 233 6.48
6 V 58794 238 3.68
8 V 58920 243 1.67
8 V 58969 244 1.00
9 V 59031 246 2.19

13 V 59220 253 7.24
14 V 59307 256 1.59
18 V 59527 263 8.90
20 V 59594 267 7.93
20 V 59614 267 19.00
21 V 59658 270 1.50
21 V 59676 270 12.30

* Red ink in original.
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Exhibits.

Exhibit D-4.
T elephones- O range-1494

1495
1496 
3030

Received from

PASSAIC-BERGEN LUMBER CO.
L u m b e r - M i l l w o r k  &  M a s o n  M a t e r i a l s

Ticket Number 70515
47 L a w r e n c e  St .,

East Orange, N. J., Jan 10 1930

Name Cash a /c  Dr
Address Sheridan Cons Co a /c  Cr

Trim Analysis
Driver................Loaded b y ................ N um ber...............

All stock is carefully tallied and re-checked before leaving our 
yards and our responsibility ceases upon delivery to customer’s 
destination.

Claims of errors, by customers, must be established by listing 
the number of pieces received on back of this ticket. When we 
agree to deliver by truck our delivery of material will be to curb 
in front of property on which the building is to be erected, and 
in no case will delivery be made on the same premises unless a 
proper road is provided.

UnitV Price Amount V
By check 40.00

(Rent from C E Thompson 
^ 6  Roosevelt Ave. Chatham)

List all stock
returned items Of f ic e  V o uc her

on back of this ticket
“STOCK RETURNED” by our customers is a constant source 

of dissatisfaction and dispute. We reserve the right to accept or 
reject it. Co-operate with us by reducing it to a minimum.
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Exhibit D-5.
T elephones-Orange-1494

1495
1496 
3030

Received from

PASSAIC-BERGEN LUMBER CO.
L u m b e r - M i l l w o r k  &  M a s o n  M a t e r i a l s

Ticket Number 66059
47 L a w r e n c e  Stt.,

East Orange, N. J., Oct 7 1929

Name Cash a /c  Dr
Address Sheridan Const Co a /c  Cr

Trim Analysis
Driver................Loaded b y .................Num ber.................

All stock is carefully tallied and re-checked* before leaving our 
yards and our responsibility ceases upon delivery to customer’s 
destination.

Claims of errors, by customers, must be established by listing 
the number of pieces received on back of this ticket. When we 
agree to deliver by truck our delivery of material will be to curb 
in front of property on which the building is to be erected, and 
in no case will delivery be made on the same premises unless a 
proper road is provided.

UnitV Price Amount V

Rents received to date
Mrs. Davis— Sept & Oct $80.00
Mrs. Beach Oct. 50.00
Mr. Thompson 15.00 $145.00

List all stock
returned items

on back of this ticket Sign and Return

“STOCK RETURNED” by our customers is a constant source 
of dissatisfaction and dispute. We reserve the right to accept or 
reject it. Co-operate with us by reducing it to a minimum.

10

20

30

40
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Exhibit D-6.
T elephones-Orange-1494

1495
1496 
3030

Received from

PASSAIC-BERGEN LUMBER CO.
L u m b e r - M i l l w o r k  &  M a s o n  M a t e r i a l s

Ticket Number 66647
4 7  L a w r e n c e  S ; t . ,

East Orange, N. J.J Oct. 17 1929

Name Cash a /c  Dr.
Address Sheridan Constr Co. a /c  Cr.

Trim Analysis
Driver................Loaded b y ................ Number................

All stock is carefully tallied and re-checked before leaving our 
yards and our responsibility ceases upon delivery to customer’s 
destination.

Claims of errors, by customers, must be established by listing 
the number of pieces received on back of this ticket. When we 
agree to deliver by truck our delivery of material will be to curb 
in front of property on which the building is to be erected, and 
in no case will delivery be made on the same premises unless a 
proper road is provided.

UnitV Price Amount V

By check from C E. Thompson
rent for Oct. 39.00

List all stock 
returned items

on back of this ticket Sign and Return
“STOCK RETURNED” by our customers is a constant source 

of dissatisfaction and dispute. We reserve the right to accept or 
reject it. Co-operate with us by reducing it to a minimum.
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Exhibit D-7.
Telephones-0 range-1494

1495
1496 
3030

Received from 10

PASSAIC-BERGEN LUMBER CO.
L u mb e r -M i l l w o r k  &  Ma s o n  Ma t e r ia l s

Ticket Number 67756
47 La w r e n c e  St .,

East Orange, N. J., Nov. 7 1929

Name Cash Acct Dr.
Address Sheridan Con Co. Cr.

Trim Analysis
J 20Driver................Loaded b y .................Num ber.................

All stock is carefully tallied and re-checked before leaving our 
yards and our responsibility ceases upon delivery to customer’s 
destination.

Claims of errors, by customers, must be established by listing 
the number of pieces received on back of this ticket. When we 
agree to deliver by truck our delivery of material will be to curb 
in front of property on which the building is to be erected, and 
in no case will delivery be made on the same premises unless a 
proper road is provided.

UnitV Price Amount V 
• q a

By cash— rent of Mrs. Davis
14 Roosevelt Ave. Chatham $40.—

List all stock
returned items O f f ic e  V o u c h e r

on back of this ticket ^

“STOCK RETURNED” by our customers is a constant source 
of dissatisfaction and dispute. We reserve the right to accept or 
reject it. Co-operate with us by reducing it to a minimum.

40
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Exhibit D-8.
Telephones-Orange-1494

1495
1496 
3030

Received from

PASSAIC-BERGEN LUMBER CO.
L u m b e r - M i l l w o r k  &  M a s o n  M a t e r i a l s

Ticket Number 68220
47 L a w r e n c e  S t . ,

East Orange, N. J., Nov. 191929

Name Cash a /c  Dr
Address Sheridan Construction Co a /c  Cr

Trim Analysis
Driver................Loaded b y ................ Number................

All stock is carefully tallied and re-checked before leaving our 
yards and our responsibility ceases upon delivery to customer’s 
destination.

Claims of errors, by customers, must be established by listing 
the number of pieces received on back of this ticket. When we 
agree to deliver by truck our delivery of material will be to curb 
in front o f property on which the building is to be erected, and 
in no case will delivery be made on the same premises unless a 
proper road is provided.

UnitV Price Amount V

By check from C E. Thompson for
rent— for November 1929 38.92

List all stock
returned items Of f ic e  V o uc her

on back of this ticket

*STO C K  R E TU R N ED ” by our customers is a constant source 
of dissatisfaction and dispute. W e reserve the right to accept or 
reject it. Co-operate with us by reducing it to a minimum.
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Exhibit D-9.

THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. Sept. 18 1928 No. 5768
10

Pay to the
order of Cash $325 00/100

Insured Three Hundred Twenty Five
Dollars In su red ...........................................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  Co .
E. A. P e t t e r s e n

Treasurer
Countersigned By ^

R i c h a r d  J. P o s t  

First J
Second ij Vice-Pres.

(Perforation through check.)
PAID  

9 20 28

30

40
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co.

||| or Order
2 Prior Endorsements B 

Guaranteed 
SEP 19 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
20 SEP 18 1928

H a w t h o r n e  A v e n u e  T r u s t  Co . 
55-658 Newark, N. J. 55-658 

L e e  R. H u l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
SEP 19 1928 

C h a s e  N a t i o n a l  B a n k  

30 New York
1-74 W . P. H o l l y ,  Cashier

2,190.45T 
1 926 64

4117.09

40
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THE BLOOMFIELD NATIO N AL BANK 55-204
2

Bloomfield, N. J. Sept 22 1928 No. 5780

Pay to the
order of Cash $470 00 /100 10

Insured Four Hundred Seventy
Dollars In su red ...........................................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  C o .

E. A. P e t t e r s e n

Treasurer
Countersigned By

R i c h a r d  J .  P o s t  2 0

First J
Second ij Vice-Pres.

(Perforation through check.)
PAID  

9 25 28

(Stamp on check.)
Cashed 

1st Teller

30

40
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
SEP 24 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
20 SEP 22 1928

H a w t h o r n e  A v e n u e  T r u s t  C o . 

55-658 Newark, N. J. 55-658 
L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
SEP 24 1928 

C h a s e  N a t i o n a l  B a n k  

30 New York
1-74 W . P. H o l l y ,  Cashier

40
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THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. Sept 29 1928 No. 5791

Pay to the
order of Cash $605 00/100 10

Insured Six Hundred Five
Dollars In su red ........................................... Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

Pa s s a ic -Rerg en  L u mb e r  Co .
E. A. Pe t t e r s e n

Treasurer

Countersigned By
R ic h a r d  J. Po s t  20

First)
Second ̂  Vice-Pres.

(Perforation through check.)
PAID  

10 2 28

30

40
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(Back of check.)
S. Goldberg 

Pay Any Bank 
Banker, or Trust Co. 

or Order
10 2 Prior Endorsements B

Guaranteed 
OCT 1 1928

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
20 SEP 29 1928

H a w t h o r n e  A v e n u e  T r u s t  Co. 
55-658 Newark, N. J. 55-658 

L e e  R .  H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co.

All Prior Endorsements Guaranteed 
OCT 1 1928 

C h a s e  N a t i o n a l  B a n k  

New York
1-74 W . P. H o l l y ,  Cashier

40
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THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. Oct 5 1928 No. 5800

Pay to the
order of Cash $1423 00/100 10

Insured Fourteen Hundred Twenty Three
Dollars In su red ...........................................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  Co .
E. A. P e t t e r s e n

Treasurer
Countersigned Byo  J

R i c h a r d  J .  P o s t  o n

First)
Second (Vice-Pres.

(Perforation through check.)
PAID  

10 7 28

30

40



(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
OCT 5 1928

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
OCT 5 1928

H a w t h o r n e  A v e n u e  T r u s t  Co. 
55-658 Newark, N. J. 55-658 

L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
OCT 6 1928 

C h a s e  N a t i o n a l  B a n k  

New York
W . P. H o l l y ,  Cashier1-74
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THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. October 11 1928 No. 5807 

Pay to the
order of Public Service Gas & Elect Co. $259 0 0 / 10

Insured Two Hundred Fifty Nine
Dollars In su red ........................................... Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  C o .
E. A. P e t t e r s e n

Treasurer
Countersigned By

R i c h a r d  J. P o s t  2 q

FirstJ
Second (Yice-Pres.

(Perforation through check.)
PAID  

10 18 28

30

40
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(Back of check.)
Man’s Ext. 259 0 0 /

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
OCT 17 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
T h e  S u m m i t  T r u s t  C o .

Summit, N. J.
20 Public Service Electric & Gas Company

Gas Department 
I .  W . V a n  M i d d l e s w o r t h ,  Treas.

Pay H a n o v e r  N a t i o n a l  B a n k  

New York City or Order 
T h e  S u m m i t  T r u s t  Co.

55-260 of Summit, N. J. 55-260 
G e o . V .  L u m ,  Treas.

Pay to the Order of
30 Any Bank, Banker or Trust Company

Prior Endorsements Guaranteed 
OCT 17 1928

T h e  H a n o v e r  N a t i o n a l  B a n k  

1-33 of the City of New York 1-33  
F r e d e r i c k  A. T h o m a s ,  Cashier

40
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THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. Oct 13 1928 No. 5811

Pay to the
order of Cash $1435 0 0 / 10

Insured Fourteen Hundred Thirty Five
Dollars Insured ........................................... Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  C o .
E. A. P e t t e r s e n

Treasurer
Countersigned By

R i c h a r d  J. P o s t  o n

First J
Second ( Vice-Pres.

(Perforation through check.)
PAID  

10 16 28

30

40
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
OCT 15 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed

H a w t h o r n e  A v e n u e  T r u s t  Co. 
55-658 Newark, N. J. 55-658 

L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
OCT 15 1928 

C h a s e  N a t i o n a l  B a n k

20 OCT 13 1928

30
1-74

New York
W . P. H o l l y ,  Cashier

40



190

Exhibits.

THE BLOOMFIELD NATIO N AL BANK 55-204
2

Bloomfield, N. J. Oct 20 1928 No. 5854

Pay to the
order of Cash $1329 00/100 10

Insured Thirteen Hundred Twenty Nine
Dollars In su red ...........................................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  Co .
E. A. P e t t e r s e n

Treasurer
Countersigned By

R i c h a r d  J .  P o s t  2 0

First 'j
Second C Vice-Pres.

(Perforation through check.)
PAID  

10 23 28

30

40
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed

H a w t h o r n e  A v e n u e  T r u s t  Co. 
55-658 Newark, N. J. 55-658 

L e e  B . H i l l  Sec./Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
OCT 22 1928 

C h a s e  N a t i o n a l  B a n k

Guaranteed 
OCT 22 1928 

F e d e r a l  R e s e r v e  B a n k  
o f  N e w  Y o r k  

1-120

20 OCT 20 1928

30
1-74

New York
W . P. H o l l y , Cashier

40
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THE BLOOMFIELD NATIONAL BANK 55-201
2

Bloomfield, N. J. October 26 1928 No. 5861 

Pay to the
order of Cash $1829 00/100 10

Insured One Thousand Eight Hundred
Twenty Nine Dollars In su red ..............Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

Pa s s a ic -Ber gen  L u mb e r  Co.
E. A. Pe t t e r s e n

Treasurer
Countersigned By

R ic h a r d  J. Po st  20
First J

Second (Yice-Pres.

(Perforation through check.)
PAID  

10 29 28

30

40
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
OCT 27 1928 

F e d e r a l  B e s e r v e  B a n k  
o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
20 OCT 26 1928

H a w t h o r n e  A v e n u e  T r u s t  C o . 
55-658 Newark, N. J. 55-658 

L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
OCT 27 1928 

C h a s e  N a t i o n a l  B a n k  
30 New York

1-74 W . P. H o l l y , Cashier

40
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THE BLOOMFIELD NATIO N AL BANK 55-204
2

Bloomfield, N. J. Nov 9 1928 No. 5880

Pay to the
order of Cash $514 00/100 10

Insured Five Hundred Fourteen Dollars. .Dollars 
Collectible at Par Through the Federal Reserve 

Bank of New York

P a s s a i c -B e r g e n  L u m b e r  Co .
E. A. Pe t t e r s e n

Treasurer
Countersigned By 

R i c h a r d  J. P o s t

First J 20
Second ( Vice-Pres.

(Perforation through check.)
PAID  

11 13 28

30

40
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
NOV 12 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed

H a w t h o r n e  A v e n u e  T r u s t  Co. 
55-658 Newark, N. J. 55-658 

L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
NOV 12 1928 

C h a s e  N a t i o n a l  B a n k

20 NOV 11 1928

30
1-74

New York
W . P. H o l l y ,  Cashier

40
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THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. Nov. 2 1928 No. 5873

Pay to the
order of Cash $1109 25/100

Insured Eleven Hundred Nine Dollars
Twenty Five Cents Insured ................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  Co .
E .  A. P e t t e r s e n

Treasurer
Countersigned By 

R i c h a r d  J .  P o s t  

First ^
Second ̂  Vice-Pres.

(Perforation through check.)
PAID  

11 5 28
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(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
NOV 3 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
NOV 2 1928

H a w t h o r n e  A v e n u e  T r u s t  Co . 
55-658 Newark, N. J. 55-658 

L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Go.

All Prior Endorsements Guaranteed 
NOV 3 1928

T h e  C h a s e  N a t i o n a l  B a n k  

of the City of New York
W . P. H o l l y ,  Cashier1-74



207

Exhibits.

THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. Nov 16 1928 No. 5915 

Pay to the
order of Cash $325 00/100 10

Insured Three Hundred Twenty Five
Dollars In su red ...........................................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

Pa s s a ic -Berg en  L u mb e r  Co .
E. A. P e t t e r s e n

Treasurer
Countersigned By

R ic h a r d  J. Po st  20
First ̂

Second ( Vice-Pres.

(Perforation through check.)
PAID  

11 19 28

30

40
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Exhibits.

(Back of check.)
S. Goldberg

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B 

Guaranteed 
NOV 17 1928 

F e d e r a l  B e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed

H a w t h o r n e  A v e n u e  T r u s t  Co . 
55-658 Newark, N. J. 55-658 

L e e  B. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
NOV 17 1928 

C h a s e  N a t i o n a l  B a n k

20 NOV 16 1928

30
1-74

New York
W . P. H o l l y ,  Cashier

40
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Exhibits.

THE BLOOMFIELD NATIONAL BANK 55-204
2

Bloomfield, N. J. November 22 1928 No. 5925 

Pay to the
order of Cash $640 00/100 10

Insured Six Hundred Forty
Dollars In su red ...........................................Dollars

Collectible at Par Through the Federal Reserve 
Bank of New York

P a s s a i c - B e r g e n  L u m b e r  Co .
E. A. P e t t e r s e n

Treasurer
Countersigned By

R i c h a r d  J. P o s t  2 q

First\
Second ( Vice-Pres.

(Perforation through check.)
PAID  

11 24 28

30

40
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Exhibits.

(Back of check.)
S. Goldbergo

10

Pay Any Bank 
Banker, or Trust Co. 

or Order
2 Prior Endorsements B

Guaranteed 
NOV 24 1928 

F e d e r a l  R e s e r v e  B a n k  

o f  N e w  Y o r k  

1-120

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed

H a w t h o r n e  A v e n u e  T r u s t  Co .

L e e  R. H i l l  Sec.-Treas.

Pay to the Order of 
Any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
NOV 24 1928 

C h a s e  N a t i o n a l  B a n k

20 NOV 23 1928

30
1-74

New York
W . P. H o l l y ,  Cashier

40
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New Jersey Court of Errors and Appeals
P a s s a i c - B e r g e n  L u m b e r  C o m p a n y ,  a  

corporation of New Jersey,
Plaintiff-A ppellee,

v.

U n i t e d  S t a t e s  T r u s t  C o m p a n y ,  a 
corporation of New Jersey,

Defendant-A ppellant.

Action at Law.
On Appeal from 

Supreme Court, 
Passaic County.

BRIEF OF DEFENDANT-APPELLANT.

Statement o f Facts.

Plaintiff-appellee instituted suit against the de-
fendant-appellant, a banking corporation of this 
State, for the recovery of the amount of two 
checks, one in the sum of four thousand dollars 
($4,000.00) and the other in the sum of five thou-
sand one hundred dollars ($5,100.00) alleged to 
have been wrongfully collected by the defendant- 
appellant. Both of said checks were drawn to 
the order of the plaintiff-appellee, endorsed by 
rubber stamp reading, “Passaic-Bergen Lumber 
Co.” and both checks were deposited in the ac-
count of the Fidelity Home Builders, Inc., with 
the defendant bank. The proceeds of said checks 
were collected by defendant and paid out on the 
order of Fidelity Home Builders, Inc., and were 
used exclusive^ for the completion of the con-
struction of buildings owned by Fidelity Home 
Builders, Inc., on Roosevelt Avenue, Chatham, 
New Jersey.

LAZARUS PRINTING COMPANY, NEWARK, NEW JERSEY
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The defense to the action is that the respective 
endorsements of said checks were made by J. R. 
Schick, manager of the East Orange Yard of the 
Passaic-Bergen Lumber Co., with authority of 
plaintiff-appellee, and further, that plaintiff-ap-
pellee is estopped from denying said authority 
by reason of the fact that the entire transaction 
involving the endorsement and the use of the pro-
ceeds of said checks was subsequently ratified by 
the plaintiff-appellee. Testimony was adduced by 
the defendant-appellant that Sheridan Construc-
tion Co. was the owner of premises on Roosevelt 
Avenue, Chatham, New Jersey, where it was con-
structing several houses. The materials used in 
said buildings had been purchased from the 
plaintiff-appellee on credit which amounted to 
about the sum of thirty-five thousand dollars 
($35,000.00) in May, 1928. W hen J. R. Schick, the 
manager in full charge of the East Orange Yard 
of the plaintiff-appellee, from whom the materials 
were purchased, learned that the Sheridan Con-
struction Co. was financially embarrassed and that 
the Passaic-Bergen Lumber Company would prob-
ably sustain a great loss on this account, he ar-
ranged to take over this property in the name of 
Fidelity Home Builders, Inc., for and in behalf of 
the plaintiff-appellee and to complete the build-
ings, rent or sell them, and thereby salvage as 
much as possible for the plaintiff-appellee.

The case further shows that a conveyance was 
made by the Sheridan Construction Co. to Fidelity 
Home Builders, Inc., and that the buildings were 
finished and funds paid directly from the plaintiff- 
appellee were used for the purpose of completing 
the buildings. It also appeared that plaintiff- 
appellee collected rents from the tenants of the 
premises on Roosevelt Avenue, Chatham, New 
Jersey, between October 7, 1929, and January 10,
1930.
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At the close of plaintiff-appellee’s case, defend-
ant-appellant moved for a nonsuit, which was 
denied and excepted to.

At the close of defendant-appellant’s case, 
plaintiff-appellee moved for a direction of verdict 
in favor of the plaintiff and against the defendant.

After argument of counsel the Court directed 
a verdict in favor of the plaintiff-appellee and 
against the defendant-appellant in the full sum 
sought, which was excepted to.

Defendant-appellant appeals from the judgment 
entered herein, on the grounds that the Court erred 
in refusing to grant defendant’s motion of non-
suit as against the plaintiff, and it erred in direct-
ing a verdict against the defendant and in favor 
of the plaintiff.

P O IN T  I.

T h e  trial court erred in den ying d efen d an t’ s 
m otion  o f  nonsuit at the close o f  p lain tiff’s 
case.

The point made by the defendant-appellant on 
its motion for nonsuit was that there was no 
privity of contract or relationship between the 
plaintiff and the defendant. Each of the checks 
is drawn to the order of plaintiff-appellee but 
on the drawer’s bank in each instance and not 
on the defendant bank. There was no relation-
ship of bank and depositor between the parties 
under which the bank would owe a duty to dis-
burse funds of a depositor upon the proper order 
of the depositor as was the case in the cases of 
Econom y Auto Supply Co., Inc., v. Fidelity Union 
Trust Co., 144 Atl. Rep. 30; Harter v. Mechanic s 
National Bank, 63 N. J. L. 578; Denis v. Fidelity 
Union Trust Company, 99 N. J. L. 365; and AmerU
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can Saw Company v. First National Bank, 60 
N. J. L. 417, all of which were relied upon by 
plaintiff-appellee at the trial. The defendant bank 
was not called upon to collect for the Passaic- 
Bergen Lumber Company. There was no duty 
cast upon the defendant bank to make any in-
quiry as to the authority of the endorser on the 
check. There was nothing on the check to show 
or indicate in anywise a breach of fiduciary rela-
tionship as in the case of American Saw Company 
v. First National Bank, supra. In that case, Bissell, 
secretary of the Saw Company, endorsed to his 
own order a check payable to his own company 
and cashed same at the very same bank in which 
the Saw Company had its banking account. The 
bank there, of course, was immediately put on 
inquiry because the check was payable to an officer 
of the corporation.

In the case of Denis v. Fidelity Union Trust 
Com pany, supra, the check was payable to the 
plaintiff company and endorsed by the president 
thereof to his own order. In the present case, 
there is no relationship of bank and depositor nor 
is there anything on the respective checks to indi-
cate a breach of good faith and lack of authority 
in order to cast a duty upon the defendant bank 
to make an inquiry.

At the trial, counsel for plaintiff-appellee relied 
upon the case of Buckley v. Second National Bank 
of Jersey City, 35 N. J. L. 400. The decision turned 
on the point that the endorsement in that case 
was forged. The Court decided the case on the 
general rule that no title could be obtained through 
a forgery, page 403. In the case at bar, there is 
no proof whatsoever of a forged endorsement and 
we therefore believe that the Buckley case is not 
applicable to the present situation.

It therefore appearing that there was no contrac-
tual relationship between the plaintiff-appellee
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and the defendant-appellant, and that there ap-
peared nothing in the case to impose a duty upon 
the defendant bank to inquire as to the endorse-
ment on said checks, defendant bank could not 
be liable on said checks, and the Court should have 
nonsuited the plaintiff*.

P O IN T  II.

T h e  trial court erred in  directing a  verdict  
against the d efen d an t and  in  fa v o r  o f  the  

plaintiff.

At the close of plaintiff’s case voluminous tes-
timony was offered in behalf of the defendant- 
appellant to show the general authority of J. R. 
Schick, the manager of the East Orange Yard of 
the plaintiff-appellee, and to show the ratification 
of all of his acts by the plaintiff-appellee. W hen  
defendant rested, counsel for the plaintiff-appellee 
moved for a direction of verdict in favor of the 
plaintiff and the Court, we believe, wrongfully 
granted said motion, because there was plenty of 
evidence to indicate that the entire transaction, 
involving the endorsements and use of the pro-
ceeds of the checks in this matter, was ratified by 
the plaintiff-appellee.

The general theory of defendant’s case is that 
J. R. Schick, the manager of the East Orange Yard  
of the plaintiff-appellee, was given general author-
ity in the operation of the business at the East 
Orange Yard, and that this included the sale of 
merchandise in as large amounts as thirty-five 
thousand dollars ($35,000.00), fixing of the terms 
and prices on the said sales, collecting debts due, 
compromising of disputes and signing postpone-
ments of mechanics’ lien claims. During his con-
nection with the company, on many occasions,
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where accounts were bad, and in an effort to miti-
gate the loss occasioned thereby, real estate hold-
ings of the debtors were conveyed over to said
J. R. Schick and held by him in his own name 
for and in behalf of the plaintiff-appellee. That 
in one particular instance, in the case of the
K. S. B. Realty Company, Schick held stock in said 
company, which was a holding company of credi-
tors of which plaintiff-appellee was one, for said 
plaintiff-appellee. The testimony further shows 
that Schick, as manager of the plaintiff-appellee, 
had sold to the Sheridan Construction Co., a 
corporation, materials used in the erection and 
construction of several buildings of said Sheridan 
Construction Co. on Roosevelt Avenue, Chatham, 
New Jersey. That the said Sheridan Construction 
Co. owed the Passaic-Bergen Lumber Company 
for said materials so sold and delivered, a sum 
in the neighborhood of thirty-five thousand dollars. 
That at that time the Sheridan Construction Co. 
was in bad financial shape, and Schick, in line 
with his previous experiences with the Passaic- 
Bergen Lumber Company, and in order to salvage 
as much of the debt to the Passaic-Bergen Lumber 
Company, took over the land owned by the Sheri-
dan Construction Co. by securing a deed from 
said company to the Fidelity Home Builders, Inc., 
which was entirely controlled by Schick. This en-
tire transaction was done for and in behalf of the 
Passaic-Bergen Lumber Company (Case p. 127, 
lines 1 to 3). All of this was done prior to the 
dates of the checks in this matter. It was testified 
that the proceeds of these two checks were used 
exclusively to pay for the completion of the con-
struction of the buildings formerly owned by the 
Sheridan Construction Co.

It also appears that the Passaic-Bergen Lumber 
Company, through checks signed by its president 
and vice-president, advanced the sum of approxi-
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mately ten thousand dollars, which was used in 
the completion of the construction of the build-
ings owned by the Fidelity Home Builders, Inc. 
(Exhibit D-9, Case pp. 187 to 210, inclusive).

It appears further that Schick was in the employ 
of the Passaic-Bergen Lumber Company until the 
latter part of 1929, when his alleged defalcations 
are claimed to have been discovered. Notwith-
standing this fact, the plaintiff-appellee continued 
to collect rents from tenants who occupied prem-
ises on Roosevelt Avenue, Chatham, New Jersey, 
owned by Fidelity Home Builders, Inc. These 
facts appear very clearly from the tickets marked 
Exhibits D-4, 5, 6, 7 and 8, which indicate the spe-
cific tenants from whom rent was received. These 
receipts were credited to the account of Sheridan 
Construction Co., as indicated on sheets 8 and 9 
of Exhibit D-2.

It therefore clearly appears that there was evi-
dence in the case to indicate that the Passaic- 
Bergen Lumber Company, after knowledge of the 
alleged defalcation of its manager, John R. Schick, 
accepted the benefits of his transactions and there-
by ratified all his acts in connection therewith, 
including the endorsement of the checks involved 
herein.

“By accepting and retaining the beneficial 
results of an unauthorized act of his agent, 
the principal, having knowledge of the facts, 
ratifies such act and cannot repudiate the con-
sequences of a particular act of the same agent 
in the identical transaction which produces 
the contract, the fruits of which are retained.”

Bodine v. Berg , 82 Atl. 901, 904;
Keim  v. Lindley, 30 Atl. 1063, affirmed 54 

Eq. 418, 34 Atl. 1073, 1 Parsons Con-
tracts, 40-52;

Roder’s Administrator v. Maddox, 150 
I t  S. 128, 14 Sup. Ct. 46, 37 L. Ed. 1025, 
31 Cyc. 1257-1270.
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In 2 Corpus Juris, page 489, Sec. 109, the propo-
sition is stated as follows:

“ Generally speaking, a ratification may be 
implied from any acts, words, or conduct on 
the part of the principal which reasonably 
tend to show an intention on the part of the 
principal to ratify the unauthorized acts or 
transactions of the alleged agent, provided the 
principal in doing the act relied on as a rati-
fication acted with knowledge of the material 
facts.”

On page 493 of the same volume the following 
proposition is stated:

“ It is well settled that as a general rule if 
the principal with full knowledge of all the 
material facts takes and retains the benefits 
of the unauthorized act of an agent he thereby 
ratifies such act and that with the benefits 
he accepts also the liabilities and burdens re-
sulting therefrom.”

If the defendant-appellant’s case disclosed suffi-
cient evidence from which a jury might infer such 
ratification the trial court was wrong in direct-
ing a verdict. In Hoff v. Public Service Railroad 
Company, 101 Atl. 404, the Court said that

“ In passing upon a motion for the direction 
of a verdict a court cannot weigh the evi-
dence, but is bound to concede to be true all 
evidence which supports a view of the party 
against whom the motion is made, and to give 
to him the benefit of all legitimate inferences 
which are to be drawn in his favor.”

In this case there was plenty of evidence from 
which it might be inferred that any unauthorized 
acts of Schick in connection with the entire trans-
action of taking over the Sheridan Construction 
property in the name of the Fidelity Home Build-
ers, Inc., and the use of the funds derived from
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the two checks involved in this matter was sub-
sequently ratified by the Passaic-Bergen Lumber 
Company accepting the benefits derived by col-
lecting rents of said premises at a time when 
Schick had been discharged from the employ of 
the Lumber Company and his alleged defalcations 
known.

CONCLUSION.
W e  therefore respectfully submit that the judg-

ment in favor of the plaintiff-appellee and against 
the defendant-appellant should be reversed for the 
reasons above stated, to wit, the trial court erred 
in refusing to grant the motion of nonsuit and in 
directing a verdict in favor of the plain tiff-appellee 
and against the defendant-appellant.

Respectfully yours,

S a u l  and Jo s e p h  E. C o h n , 
Attorneys of Defendant-Appellant.
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New Jersey Court of Errors and Appeals
P a s s a i c - B e r g e n  L u m b e r  C o m p a n y ,  

a corporation of New Jersey
Plaintiff-Appellee

vs.

U n i t e d  S t a t e s  T r u s t  C o m p a n y ,  

a corporation of New Jersey
Defendant-Appellant

Action at Law

On Appeal 
from Supreme 
C o u r t ,  Passaic 
County

BRIEF OF PLAINTIFF-APPELLEE 

Statement of Facts

This action was instituted by the Passaic-Bergen 
Lumber Company, the plaintiff-appellee, against the 
United States Trust Company, the defendant-appel-
lant, to recover the proceeds of two checks, amount-
ing to the sum of $9700.00.

The plaintiff-appellee is a corporation engaged in 
the retail lumber business, and maintains six yards 
in various towns in this state. Each of these yards 
is conducted by a local manager under the general di-
rection and control of the president and general 
manager of the company, whose office is located at 
Passaic.

It was the duty of these local managers to super-
vise the local plant, sell materials, receive payment 
for the same, and when these payments were made 
by check, to deposit the same to the account of the 
corporation in designated banking depositories. 
(Case, page 31, lines 7 -9 ; page 32, lines 9-14.) The 
testimony in this case showed that one, John R.
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Shick, was the local manager of the plaintiff-appellee 
at East Orange. Mr. Shick received in the usual 
course of business two checks, the first, bearing date 
August 8th, 1928, in the sum of $4000.00, made by 
Lintott, Kahrs and Young, drawn on the National 
State Bank of Newark, to be applied to the credit of 
Mario Alagno, one of the plaintiffs customers. This 
check was not endorsed by the plaintiff-appellee, but 
a rubber stamp impression of the name of the 
Passaic-Bergen Lumber Company was stamped on 
the back of the check, and following said rubber 
stamp endorsement appeared the name of the 
Fidelity Home Builders, Inc., a corporation organized 
by Shick without the knowledge of the plaintiff- 
appellee. (Case, page 127, lines 8-19.) This check 
was deposited by Shick to the account of the Fidelity 
Home Builders, Inc., with the defendant bank, which 
collected the check from the bank upon which it 
was drawn, and credited the same to the Fidelity 
Home Builders, Inc. The plaintiff-appellee received 
no part of the proceeds of this check.

Mr. Shick received a second check from another 
customer of the Passaic-Bergen Lumber Company, 
one, Alexander Maryanski, dated September 29th, 
1928, and in similar manner placed a rubber stamp 
impression of the name of the plaintiff-appellee on 
this check and endorsed the name of the Fidelity 
Home Builders, Inc., depositing said check to the 
latter’s account. This check was likewise collected 
by the defendant-appellant from the bank upon 
which it was drawn, and the Fidelity Home Builders, 
Inc. credited therewith.

The plaintiff-appellee proved by its by-laws, 
minutes and resolutions filed with its banking de-
positories that all checks must be signed by its 
treasurer and one of its vice-presidents. (Case, 
page 35, lined 33-40; page 36, lines 1-21; page 40, 
lines 24-34; page 165, exhibit P -6 ; page 167, exhibit 
P -8 ; page 168, exhibit P-9.)



It was further brought out that a manager has no 
power to endorse or negotiate! any check. (Case, 
page 46, lines 12-15.)

The plaintiff-appellee, having established by plen-
ary evidence, that its agent, Shick, had1 received two 
checks, totalling $9700.00 from plaintiff-appellee’ s 
customers, had placed a rubber stamp impression of 
the name of the plaintiff-appellee thereon, and then 
endorsed the name of the Fidelity Home Builders, 
Inc., a corporation in which the plaintiff-appellee 
owned no stock, had no interest or control therein, 
and had further established by its corporate records, 
that the officials who had authority to sign checks 
were its treasurer and one of its vice-presidents, and 
that it had not received the proceds of these checks, 
rested. A  motion for a non-suit was made which the 
court denied.

ARGUMENT 

POINT I

The Motion for a Non-Suit Was Properly Denied

The defendant-appellant rests its principal point 
for the granting of a non-suit upon the ground that 
there existed no privity of contract between the 
plaintiff-appellee and the defendant-appellant. That 
this contention is unsound is effectively disposed of 
by the case of Buckley v. Second National Bank of 
Jersey City, 35 N. J. L. 400.

In the Buckley case, the plaintiff sued the defend-
ant bank for the amount of a check drawn on the 
United States Treasury, made out to his order. It 
appeared that the plaintiff was entitled to an addi-
tional bounty from the government and had em-
ployed one, Charles Crossman, to appear for him.
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Crossman negotiated with the government on behalf 
of Buckley and received by mail the check in ques-
tion endorsed to the order of Buckley. Crossman 
endorsed Buckley’s name on the check, which came 
into the possession of the defendant bank, which col-
lected the amount of the check from the government 
and paid the proceeds to Crossman who failed to pay 
the money over to Buckley. The plaintiff had no 
knowledge of the existence of the check until some-
time after its collection by the defendant.

The principal contention made by the defendant 
to resist liability in this case was that there was no 
privity of contract between the parties. The court, 
in deciding adversely to the defendant, states at 
page 402:

“ It is insisted, on the part of the defendants, 
that this action cannot be maintained, for want of 
privity between the parties. But if the check in 
question, at the time it was received and collect-
ed by the defendants, was in fact the property of 
the plaintiff, he may, in the absence of any fault 
or laches on his part, maintain this action, and re-
cover from the defendants the money received by 
them from the assistant treasurer of the United 
States. Lamine v. Dorell, 2 Ld. Raym. 1216; 
Talbot v. Bank of Rochester, I Hill 295.

“ Can there be any doubt that the plaintiff owned 
the check when it came into the defendant’s 
hands ? Having been sent to the plaintiff’s agent, 
and received by him for the plaintiff’s use, the 
transfer of title from the United States to the 
plaintiff was complete. The plaintiff, by such 
transfer, became the absolute owner of the check. 
Did he cease to be the owner when, by means of a 
forged endorsement of the plaintiff’s name, the 
check was passed by Crossman to the defendants? 
On this point the law is well settled.”
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The court held that the check was at all times the 
property of the plaintiff, and he may recover the 
amount sued for in this action as money received by 
the defendant to his use. The court further ruled 
that the defendant had no equitable claim as be-
tween it and the plaintiff to be exempt) from paying 
the check to the plaintiff for the defendant was 
negligent

“ in taking the check without first ascertaining the
genuineness of the endorsement” (at page 404),

and concludes that if it has taken the check from 
Crossman on the strength of his endorsement, and 
he turns out to be worthless, that it is its misfortune, 
but on no principle of law or equity can it be justified 
in withholding from the plaintiff the money which 
this action is brought to recover.

It seems, therefore, quite clear that when the 
plaintiff in the instant case offered evidence that its 
two checks received by its local manager in the 
usual course of business, made payable directly to its 
order, and stamped with a rubber stamp bearing the 
name of the plaintiff, and the checks were presented 
to the defendant for credit to the account of the 
Fidelity Home Builders, Inc., the defendant's duty 
was to inquire as to the genuineness of the payee's 
endorsement; that its failure to make such inquiry 
was a breach of the duty that it owed the plaintiff, 
and it is liable to the plaintiff for the amount of the 
checks for money received by the defendant to the 
use of the plaintiff. The motion for a non-suit was, 
therefore, properly denied.
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POINT II

The Direction of a Verdict by the Trial Court in 
Favor of the Plaintiff and Against the 

Defendant Was Proper

The defenses interposed, and which the defendant 
sought to establish at the trial, were principally two:

1, Authority by Shick to endorse the checks in 
question;

2. Estoppel to deny Shick’s authority because of 
subsequent ratification of his acts.

In the attempt to prove authority on the part of 
Shick, testimony was introduced by the defendant to 
the effect that Shick had sold a large quantity of 
materials to a corporation known as the Sheridan 
Construction Company, which was erecting a num-
ber of houses; that when Shick discovered that the 
account was not) collectible, he conceived the idea to 
organize another company, known as the Fidelity 
Home Builders, Inc., to take over these houses in the 
name of the Fidelity Home Builders, Inc., sell them, 
and from such sales endeavor to liquidate the ac-
count. (Case, page 126, lines 39-40; page 127, lines 
1-19, 31-40.)

At the outset, it must be noted clearly, that Shick 
had no authority to organize a company for this pur-
pose; that the testimony of Shick himself is quite 
clear that he had never apprised the president or any 
other responsible! official of the plaintiff that he was 
forming a company for any such purpose, and that 
the existence of the Fidelity Home Builders, Inc., was 
not brought home to the knowledge of the officials 
of the plaintiff until a considerable time after the 
negotiation of these checks. Consequently, how can 
it be argued with any degree of plausibility that 
Shick had authority to negotiate these checks when 
the plaintiff had no knowledge of his operations; and
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the same reasoning applies to the defence of estoppel. 
A  party cannot be estopped from repudiating an act 
of his agent when he is in ignorance of the facts, 
assuming that evidence of the facts which are 
alleged to constitute estoppel are relevant or com-
petent. A  perusal of Shick’s testimony makes it 
evident that because of his improvident and reckless 
granting of credits to a customer, which had fallen 
into financial difficulties, and in his attempt to cover 
up his defalcations, he contrived a scheme by which 
he hoped to retrieve some of the losses, and escape 
the penalty of his acts. It cannot be too emphati-
cally stated that during the period of time that Shick 
was operating in this manner, that his responsible 
superiors had no intimation or knowledge of what he 
was doing. Obviously, it cannot be urged that the 
plaintiff is bound by its agent’s act in surreptitiously 
taking customers’ checks, affixing rubber stamp en-
dorsements with no signatures appearing there-
under, and negotiating them over to the credit of a 
corporation in which the plaintiff had no stock, no 
voice, no control, or even knowledge of its existence. 
The very character of the rubber stamp impression 
of the plaintiff’s name was sufficient evidence to 
put the defendant on notice and on guard, when 
these checks were presented to it for payment.

The defendant, in its brief, makes a point of the 
fact that certain deeds for property had been taken 
over in the name of Shick and held by him in his 
name for the benefit of the plaintiff. Granting that 
this was true, this fact could convey no inference 
that Shick as an agent had authority to take the 
plaintiff’s negotiable paper, received from its cus-
tomers in the usual course of business, and negotiate 
the same over to another company, particularly in 
the face of the circumstance that the by-laws, 
minutes and the resolutions, formally adopted by 
the plaintiff, recited that checks or other evidence of
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indebtedness of the company may be signed only by 
the treasurer and a vice-president.

A  case that is precisely in point in, its facts with 
the instant case is that of American Saw Co. v. First 
National Bank, 58 N. J. L. 438. The facts as stated 
in the opinion of Chief Justice Beasley are as fol-
lows:

“Thq plaintiff was a corporation doing business 
in the City of Trenton, having its banking account 
with the defendant. In payment of its manufac-
tured articles soldi in various parts of the country, 
it was in the habit of receiving a large number of 
drafts and checks, which were usually deposited to 
its credit in the bank of the defendant, by one, 
Bissell, one of its employes, who to that end was 
duly authorized. In the course of time the 
plaintiff discovered that this agent had, as it is 
alleged, forged its name upon the back of a large 
number of these checks and had thereby, instead 
of depositing the same in the bank for the benefit 
of the plaintiff, received the money due thereon 
and applied it to his own use. The drafts and 
checks thus paid had been collected by the defend-
ant of their respective makers. The suit is for 
moneys thus received by the bank.”

It was contended that even if the bank had paid 
the money to Bissell because of his forged endorse-
ment, therd was no contractual relation between the 
bank and the plaintiff, and therefore no ground for 
the action. The Chief Justice answering this point 
holds that the facts do not stop at this point for it 
was shown,

“that, after such payment, the bank collected 
upon the checks and drafts the moneys due upon 
them. As these vouchers were the property of 
the plaintiff, it is difficult to see why the sums 
thus obtained did not belong to the plaintiff, and 
why, under such circumstances a promise, by in-
tendment of law, did not arise, to pay them to the
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person thus entitled to them. It is believed that 
no decision or judicial dictum can be found that, in 
any degree whatever, is opposed to such a result. 
The precedent of Buckley v. Second National Bank, 
35 N, J. L. 400, is thoroughly in point, and would 
have to be overruled in order to sustain this con-
tention of the defense.”

The foregoing case was appealed to the Court of 
Errors and Appeals and is reported in 60 N. J. L. 417. 
After stating the facts to the same effect as above 
set forth, that court in an exhaustive opinion by 
Chancellor McGill stated that the principal point at 
the trial revolved around the fact whether Bissell 
was authorized to receive the amounts of the checks 
from the bank for the companies, and this question 
was left to the jury by the trial judge who refused to 
direct the verdict for the plaintiff. A t the con-
clusion of the trial it was held that it was clear from 
the undisputed facts that such authority could not 
be held to exist either in express terms or) by impli-
cation, or by, way of estoppel,, and therefore the de-
sired instructions to the jury should have been given.

The court says:

“Where the facts are clear and undisputed and 
conclusively show lack of authority in an agent, 
question as to his authority in a given particular 
being the matter in issue, it is the duty of the 
court to determine the issue by peremptory in-
struction to the jury.”

It appears that Bissell was connected with the 
plaintiff company for a number of years, he being 
its secretary. The by-laws of the company provided 
that the treasurer should have charge of the funds 
of the corporation and should deposit all moneys in 
the bank designated by the executive committee, and 
that all moneys exceeding $200.00 shall be drawn by
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the treasurer, and countersigned! by the president or 
a member of the executive committee. The court 
points out that whatever' laxity there was in its fin-
ancial operations lay in the practice of depositing 
money in the bank. But it was in the manner in 
which money was drawn out that Bissell operated in 
the perpetration of his fraud. He received checks 
from the plaintiff’s customers and without knowl-
edge to the bookkeeper printed with a rubber stamp 
the name of the plaintiff and signed his own name as 
secretary, and cashed the check at the bank, and 
thereafter for about two and one-half years, eighty- 
eight other checks were cashed in similar manner. 
Bissell continued this course for two and one-half 
years until he had withdrawn $17,000.00, and the 
bank never inquired where this large amount was 
going to. Bissell kept these moneys operating only 
with the checks of a few customers whose financial 
standing seemed to offer an excuse as to their delay 
in making payment. The court then states at 
page 424:

“The proofs make it perfectly clear that Bissell’s 
endorsement for other purposes than deposit to 
the credit of the companies of which he was sec-
retary, was without express authority. The by-
laws expressly circumscribed and limited his 
powers to as to exclude such authority and make 
plain the financial policy that all moneys should in 
the first instance be deposited in a' bank to the 
credit of the companies respectively, and there-
after be from thence drawn for use in a prescribed 
manner, and that no moneys should immediately 
upon receipt without deposit, be applied by any 
officer to the uses of the companies.”

The court then discusses the fact of the resolution 
which appointed Bissel as manager,
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“with full power to act in all matters in the 
absence of Mr. Putnam,” (the treasurer of the 
company.)

The court then proceeds at page 426:

“ It is equally clear that Bissell was not impliedly 
given authority to endorse otherwise than for de-
posit. Authority by implication could arise only 
from a course of dealing sanctioned by the direc-
tors. The only course of dealing in financial 
affairs unrecognized by the by-laws which appears 
to have been known to, and to have had the 
sanction of the directors, was an exercise by the 
secretary of the powers which the proposed 
amendment to the by-laws sought to confer upon 
him— that is, endorsing for deposit, countersign-
ing checks and drawing drafts upon debtors. It 
is impossible to distort such sanction into the im-
plied bestowal of power to endorse for the purpose 
of immediately obtaining possession of money. 
Such a practice was never known to the directors 
or sanctioned by them. On the contrary, as has 
already been stated, such endorsing was in direct 
conflict with the practice of drawing money, which 
was the policy of the by-laws, and alone had the 
sanction of the directors.

“ Nor can there be found in the proofs any fact 
which shows that the company suffered false 
appearance of authority in Bissell which could 
have misled the defendant. In January, 1893, 
when Bissell’s course of fraud was half completed, 
some twenty-one promissory notes, held by the 
New York Company, were discounted by the 
defendant, upon an unauthorized endorsement of 
them by Bissell. This circumstance is much relied 
upon as the creation of a deceptive appearance of 
general financial powers in Bissell, but it is not 
perceived that it could possibly create such appear-
ance The proceeds of the discount went to the 
credit of the New York Company and were drawn 
from it by the countersigned checks ol the 
treasurer. The transaction put money m the
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bank and stands as of kin to other endorsements 
for deposit.

“ It is not claimed that there was a ratification of 
Bissell’s conduct by silence during the time he 
drew the checks. It could not be so claimed, for 
the companies knew nothing of his procedure in 
that respect. Gulick v. Holmes, supra.

“ It is deemed that the proofs make it clear that 
Bissell was not authorized by the plaintiffs to re-
ceive the payments made to him by the bank 
which are here sued for, and hence that the re-
quest that the jury should be instructed to find for 
the plaintiffs should! have been acceded to.”

It will be observed that the points of similarity 
between the American Saw Company case and the 
case before the court are strikingly similar. In both 
cases, it was an entrusted employe of the plaintiff 
who was engaged in the commission of the fraud, 
namely, by using his position as an officer to obtain 
the checks of customers'; endorse or print the name 
of the plaintiff by means of a rubber stamp, and then 
cash or credit the amount of the check and convert 
the proceeds thereof. As the Court of Errors and 
Appeals points out in the foregoing case, the officer 
of the plaintiff had no implied authority to endorse 
the check except for deposit. Implied authority 
could arise only from a coursq of dealing warranted 
and sanctioned by the board of directors, and could 
not be held! to be any ratification of the agent’s act, 
for the plaintiff knew nothing of his procedure in 
that respect. The court therefore held that since 
Bissell was not authorized to receive the payments 
made to him by the bank, that the plaintiff’s request 
of the court for a direction of the jury to find for 
the plaintiff should have been granted and then sent 
the case back to the trial court for that purpose. 

The case of Economy Auto Supply Co. v. Fidelity
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Union Trust Co., 105 N. J. L. 206, decided recently by 
this court, holds; that the president of a corporation 
is without authority under the general powers vested 
in him as such, to endorse checks payable to the 
corporation. In that case it appeared that the 
plaintiff owed the Cox Corporation money and gave 
two checks in payment of its debt. When the Cox 
Corporation received the checks, its president, W il-
liam M. Cox, endorsed them over to another corpora-
tion, the; Sheldon Axle and Spring Company. Then 
the checks were presented to the bank and paid. On 
this state of facts, Judge Dungan directed the jury 
to find a verdict in favor of the plaintiff, and it is 
from his ruling that the appeal resulted. This court, 
in disposing of the contention that the president, by 
virtue of, his office, had authority to endorse checks 
over to another, held that this contention was un-
sound, and stated:

“ The president of a corporation, although its 
executive head is not empowered to bind the 
corporation in all its business affairs.”

and affirmed the judgment of the trial court direct-
ing a verdict for, the plaintiff.

The case of Dennis Metal Mfg. Co. v. Fidelity 
Union Trust Co., 99 N. J. L. 365, is enlightening 
upon this subject. The facts are as follows:

Two checks had been drawn to the order of the 
plaintiff corporation and R. W . Dennis, itsi president, 
had endorsed the checks as follows: “ Pay to R. W . 
Dennis, Dennis Metal Manufacturing Co., R. W . Den-
nis, President.” Then follows the individual endorse-
ment of R. W . Dennis. The checks were credited to
R. W . Dennis in a personal account which he had 
with the defendant, and in due course, were collect-
ed by the defendant bank upon the banks upon which
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the checks were drawn. The plaintiff was in the 
mail order business, and these checks were received 

in the mail and were taken by the president and 
cashed in the manner above stated. The by-laws of 
the company offered in evidence showed that) checks 
may be drawn over the signature of such officers as 

may be designated for that purpose by the board of 
directors. The treasurer or the assistant-treasurer 
is given authority in the by-laws to open the account 
and to sign, endorse checks, etc. These facts were 
proven by the plaintiff, and it rested; the defendant 
offered no testimony. The trial court found judg-
ment for the plaintiff.

The principal contention of the defendant was 
admitted by it to be as follows:

That the endorsements of the checks were made 
by the president of the plaintiff corporation in 
charge of its office who received all the company 
mail, was its general manager, and that, therefore, 
as a matter of law, his endorsements bound the 
plaintiff corporation and were authority for the 
defendant to cash the said checks.

The court, in an opinion delivered by Mr. Justice 
Katzenbach, held that this proposition is legally un-
sound. There was no express authority given by 
the plaintiff in its by-laws or its resolutions to 
authorize the president to endorse its checks. The 
record did not disclose anything to show that the 
plaintiff was estopped from claiming that its presi-
dent did not have authority to endorse the check.

A t page 368, the court states:
“A  president of a corporation does not have, by 

virtue of holding the office of president, any power 
to endorse checks, drafts, notes and other obliga-
tions payable to the corporation. ,

There are many matters in which one holding 
the high office of president cannot bind the cor-
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poration. Where a bank receives a check payable 
to as corporation and endorsed! by the president so 
as to make it payable to himself, and the president 
deposits it in, his personal account with the bank, 
the bank is chargeable with notice so as to put it 
on inquiry to determine whether the president of 
the corporation was authorized so to use its funds 
as against the corporation.

“ The Court of Appeals of New York held in the 
case of Ward v. City Trust Co. of New York, 192 
N. Y. 61 ; 84 N. E. Rep. 585, that where a presi-
dent of a manufacturing corporation produced a 
check payable to its order, and having endorsed 
it in the corporation name by himself as president 
and general manager, delivered it to a trust com-
pany in payment of a personal loan obtained by 
himself and the secretary-treasurer of the corpora-
tion, the form of the check was notice to the trust 
company that such president was using the 
property of the corporation to pay the personal 
debt of himself, and the secretary-treasurer of the 
corporation in apparent violation of the rights of 
the corporation, and that the effect of such notice 
was to put the trust company upon inquiry. In 
this case the City Trust Co. made no inquiry as to 
the authority of the president to endorse the check 
for the corporation. It knew it was receiving the 
check of the corporation in payment of a personal 
loan. In so acting, it acted at its peril. Prima 
facie, the act was unlawful. The trust company 
in accepting and using the check was deemed to 
have taken it with knowledge of the rights of the 
corporation to which it was made payable. The 
cases of Niagara Woolen Co. v. Pacific Bank, 141 
App. Div. (N. Y .) 265; and Wilson v. Metropolitan 
Elevated Railway Co., 120 N. Y . 145, are cases to 
the same effect.

And the court pertinently and significantly 
observes that for the bank to have credited or cashed 
for a person otf corporation other than the payee



16

“ wag in effect to1 permit him to withdraw moneys 
of the company from the bank account upon his 
signature instead of upon checks signed and 
countersigned as provided by the by-laws,”

which pronouncement was sustained by this court. 
(See plaintiff’s by-laws. Case, page 170, Exhibit 
P-10, Sec. 20.)

In a recent case decided by the New York Court of 
Appeals, Wagner Trading Co. v. Battery Park Nat’l 
Bank, 228 N. Y . 37, 126 N. E. 347, 9 A. L. R. 340, 
the facts are so apropos of the case at bar, that it 
seems opportune to advert briefly to that case.

The president of the plaintiff corporation endorsed 
a number of checks by rubber stamp and then de-
posited them to his account with the defendant bank 
which collected the proceeds in the regular course of 
business and paid the checks on the president’s per-
sonal account. The court held that the bank was 
liable, and stated:

“ Wagner had authority to endorse the checks 
although no by-law is in evidence to that effect, 
but only for the purposes of corporation business, 
and not to transfer the checks to himself, person-
ally, or for his personal use. The defendant en-
deavored to prove estoppel and negligence of the 
plaintiff. The trial court rightly excluded all 
such evidence. The plaintiff had no relations with 
and owed no special duty to the defendant. It was 
not a depositor of the defendant. When the 
defendant accepted the deposit of Wagner and 
became his banking agent, the defendant was in 
complete control of its relation with Wagner. It 
could, to safely protect itself in its dealings with 
Wagner, inquire as to his relations with the plain-
tiff, the authority he possessed, and could insist 
upon an eamxination of the plaintiff’s by-laws and 
minutes if it thought that necessary/ to protect it-
self. When it accepted the checks payable to the
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plaintiff, and endorsed by Wagner as president of 
plaintiff for deposit to the account of Wagner 
himself, it did so at its peril to ascertain whether 
Wagner had authority to endorse them and by his 
endorsement transfer the money to be paid there-
on to his personal account. If Wagner had no 
such authority, title to the money in question 
never passed to the defendant, and if it received 
it, it did so without authority and must account 
and make payment to the owner.”

Counsel for the defendant-appellant argues at 
some length that because of the fact that the 
plaintiff-appellee received certain rents from the 
properties on Roosevelt Avenue, Chatham, that there 
followed a ratification of the act of Shick in convert-
ing to the use of the Fidelity Home Builders, Inc. the 
proceeds of the checks, and that thereby the plaintiff 
accepted the benefits of the transaction and approved 
Shick’s acts in depriving the plaintiff of the amounts 
of the said checks.

But in order that ratification may be shown, it is 
incumbent on the defendant to prove that the 
plaintiff had full knowledge of all the material facts. 
Thera is not a scintilla of evidence in this, case that 
the plaintiff had knowledge when Shick received 
these checks that it knew of the conversion! of these 
checks to the use of Shick’s company. On the con-
trary, a perusal of the testimony of, Shick, the de-
fendant’s principal witness, discloses that he carried 
on these operations surreptitiously and that at no 
time did he ever acquaint his superior, Mr. Pettersen, 
with this knowledge.

A t page 129 of the State of Case, lines 21-39, Shick 
testified:

Q. “ Well, did you ever mention the fact to him 
that you had made these two deposits ?”  A. “ I did 
not.”
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Q. “Did he know of it?” A. “Later, yes.”

Q. “How much later?” A. “I don’t  recall how 
much later it was.”

Q. “Well, was it before the end of 1928?” A. 
“I can’t say.”

Q. “Well, how long did you stay with the Passaic 
-Bergen Lumber Company?” A. “Until October,
1929.”

Q. “Well, how’ much before October, 1929, was it 
that you spoke to him about this account” A. “I 
don’t recall just when it was; ond time when we 
was over there, I don’t just remember exactly when 
it was,— 1 couldn’t keep it in my mind.”

Q. “Well, was it at any time* in 1928 ?”
A. “That is possible.”

A t page 128 of the State of Case, lines 22-28, he 
also testified:

Q. “ Let me go back to those checks. Did you 
have any talks at all with Mr. Pettersen?” A. “I 
did not.”

Q. (Continuing.) “ About those checks?”
A. “I did not.”

Q. “What did you do with them?” A. “I 
thought that, in their behalf, that was the best thing
to do,”

It is, therefore, quite patent from the testimony 
that) Shick never disclosed to his superiors the facts 
relating to the diversion of the checks and for the 
defendant to strain at this point reveals the 
desperate straits they are put to in order to muster 
up a defense. To constitute a ratification of Shiek’s 
defalcations, there must be
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“an intention on the part of the principal to ratify 
the unauthorized acts or transactions of the 
alleged agent, provided the principal, in doing the 
act, relied on as a ratification, acted with knowl-
edge of the material facts.” (2 Corpus Juris, page 
489, Sec. 109; 31 Cyc 1253, citing numerous cases.)

Assuming without conceding for the purpose of 
this discussion that the plaintiff had knowledge 
when it received the rents that Shick had more than 
a year prior thereto, fraudulently diverted its checks 
to his company, how can the circumstance of the re-
ceipt of rents lead to a conclusion that the plaintiff 
condoned and ratified Shick’s acts. Suppose it were 
true that the plaintiff had received a minute fraction 
of return from the extensive frauds and reckless 
credits of Shick. Would that fact warrant an in-
ference that the plaintiff had ratified Shick’s act in 
diverting $9700.00 from its treasury, and is estopped 
from asserting its claim on these checks against 
this defendant bank? What would the defendant 
have the plaintiff do? Turn these sums back to the 
Sheridan Construction Company? The acts which 
are contended constitute a ratification must be such 
as

“reasonably tend to show an intention on the part 
of the principal to ratify.”

Can it be plausibly said that because certain in-
significant items of rent were received, that there 
was an intent on the plaintiff’s part to ratify these 
grave acts; of misfeasance of Shick. It may be also 
observed that the act of receiving rents had no re-
lation to or connection with the flagrant act of 
Shick’s rubber stamping the name of the plaintiff on 
the back of its customers’ checks, and there being 
no logical connection between these two acts, it can-
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not be urged that there was any ratification. That 
would be tantamount to stating that if the Sheridan 
Construction Company had made any payment on its 
debt to the plaintiff, the receipt of such payment 
would be a ratification of Shick’s acts in fraudulently 
diverting the checks,— palpably an absurdity.

It was, therefore, manifestly within the province 
of the court to determine the question whether there 
were any conflicting facts to submit to the jury, and 
where the facts are clear and conclusively show lack 
of knowledge on the part of the principal of all the 
material facts, it was his duty to determine the issue 
by peremptory instruction to the jury. For if the 
court had submitted the issue to the jury, where the 
evidence failed to show a scintilla of proof to warrant 
a contrary inference, and the jury would have come 
in with an adverse verdict, it would have been the 
duty of the court to set the verdict aside.

In conclusion, it is respectfully submitted that in 
view of the clear uncontradicted evidence that Shick 
had without any power or authority diverted to the 
use of a company foreign to the plaintiff the two 
checks amounting to $9700.00, and that the defend-
ant had credited the said amount without taking the 
obvious percaution to ascertain and determine 
whether such transfer and negotiation to the 
Fidelity Home Builders, Inc., had been authorized 
by the plaintiff, and had guaranteed such endorse-
ments, and it further appearing that the plaintiff 
had been deprived of the proceeds of these checks, 
the action of the trial court was eminently proper 
and justified when he ordered the jury to return a 
verdict in favor of the plaintiff-appellee and against 
the defendant-appellant.

Respectfully submitted,
HARRY LOEB,

Attorney for Plaintiff-Appellee.
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