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Fi1rd oY. 1. mm. 
XEW .JER~I•JY ~rPRI~Jm <1<WR'r. 

HE'l'O, · H.\LL ('OLLEHE/'ro.,l'<•lflor, l 
YR. f 

,T[LLAo~ oF noFTn rL\.xmD .\xn 
10 

'--' () , On (1('1'fiornri. 
Bo.um OP EQr.\.LIZ.\TIOX 01<' 
T,LTES OF XE\Y ET .\.L~., j 

Def cnda11ts. 

XOT.ICE 
'fo Adl'iau Riker, Esq., Attm·ney fo1· tlw Yillag<' 

of South Onmge, Defendant. 
Take notice, tliat the 1n·osP<·ntor appPals from 

the whole of thP ju<lgmPnt rntPted in thiR eansP on 20 
the following g1·ouuds: 

1. Beeause fop judgment of ihe ~nptPme <'om·t 
is in dolation of Artie-IP 1, Seetion 10, of the Con-
i-;tii ution of tlw Unite<l ~tates, by impafring the 
obligation of th<.' eouhad m·hdug ont of thP gTant, 
a<Teptanc·p and ('xe1·(•ise of the d1a1·te1· 1ww~1·s c-on-
fen<><l npon i he 1n·oRP<·11to1·, by t<'tms of whfrh <·on-
tn1d tlw p1·os<>tuto1· was PxemptPd from assess-
nwnt and from taxation. 

·> BP<·aui-;e the jrnlg111fl1t of said Hnpn~11H' ( \nu·t 
aflfrmiug tlH' <1P<·isiou of th<' HtatP Bmml of Equali-
zation of Taxes is Pnon<.'ons in that it holds thai 

30 

111P lPgislativP Pxemption from assessnwut aud 
from taxation dainwd by the 1n·oi-;pento1· has been 
annnll<>d both by fon·p of thP Constitutional amend-
mPnt of 187:\ 1·eqnfring p1·opP1·ty to he assessed f01· 
tax('8 mHlP1· genn·a] ]awH and hy unifonn 1·nles ac-
<·01·<ling to its tl-1w rnhw, awl the 01wration of the 40 
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NOTICE OF APPEAL. 

Act of 1903, entitled "An Act for the assessment 
and collection of taxes," approved April 8, 1903; 
and because if this Constitutional v.mendment and 
the tax act of 1903 properly constmed provide that 
the property real and personal, of the prosecutor is 
taxable, then they violate Article 1, Section 10, of 

10 the Constitution of the United States, in that they 
impair the obligation of the contract arising out 
of the grant, acceptance and exercise of the charter 
po,vers conferred upon the prosecutor. 

3. That the judgment of the said Supreme Court 
holding that the property of the prosecutor is 
taxable under an Act entitled "An Act for the 
assessment and collection of taxes," approved April 
8, 1903, ( Laws 1903) p. 394, Chapter 208, and the 

20 supplements thereto and amendments thereof, vio-
lates Article 3, Section 7, paragraph 3 of the Con-
stitutjon of the State of New Jersey, and also vio-
lates Article 1, Section 10, of the Constitution of 
the United States, by impairing the obligation of 
the contract arising out of the grant, acceptance 
and exercise of the charter powers conferred upon 
the prosecutor. 

4. Because the prosecutor, a corporation or-
30 ganized for erlucational purposes unde1· a supple-

ment to its charter entitled "Supplement to an Act 
to incorporate Seton Hall College, approved March 
8, 1861," ·which supplement was approved March 
16, 1870, olJtained an irrepealable exemption from 
assessment and from taxation; and since its 
creation in the year 1861 until the year 1911 no 
assessment for taxes was ever levied or attempted 
to be levied upon the property of the prosecutor, 

40 and the judgment of the Supreme Court holding 
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NOTICE OF APPEAL. 

such legislative exemption to b<> 1·epealablr iR 
eIToneous. 

5. Beeause the prosecnto1· pel'fol'lnecl service 
and duty and made expenditm·es as a eonsequence 
of the exe1·eise of the privileges and franchises con-
fpned npou it by said legislation, and has been and 
still iR adive1y eng-age<l. iu ranying out tlle pm·pose 10 
of its {Teation and fulfilling its eharter obligations, 
and the1·ef01·e thP said eha1·t01· <:>xemption from 
assessment and from taxation is not a me1·e g-ratnit.y 
but a contraet in which the neeessa1·y t>lement of 
a eonsicleration is present. 

Dated Oet. 17, 1913. 

W~I. J. KEARNR, 
Attorney for Ap7,ellant. 

NEW JERSEY SUPREME COURT. 20 

SETO J H.U.,L COLLEGE, 

Prosecu ,tor) l 
vs. 

VILLAGE OF SouTI -I ORANGE AND On Oertiornri. 
BOARD 01;' EQPALIZ.\'1'ION OF 

TAXE~ OF °XEW ,JER~JW, E'l' .\L~., j 
Defendants. 

--
"X(YJ'ICE OJ? APPEAL. 

·wl\J .. J. KJ1jARN~, 
A.ttorney for Prosc('ntor. 

Service of the within notiee of appeal is hereby 
acknowledged this 18th day of Oetobei·, A. D. mm. 

RIIG~R & RIKER, 
AJ>RIA~ RlfG~R, 

30 

Att)ys for l'illu_qe of So'llth Orange 40 
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AFFIDAVIT OF WILLIAl\I ,T. KEARXS. 

Filed Dec. 21, 1912. 

NEW JERSEY SUPREME COUR'r. 

SETON HALL COLLEGE, 

Prosectdor) 
vs. 

YILL.\.GE OF SOUTII ORANGE, On C('rtfora ri. 
,JOSEPH ARNOLD) ASSESSOR, ETC., 

.-\.XD STA'l'E Bo.rnD OF' EQUALIZA-
TION OF TAXES, 

Defendants. 

STATE o:B~ NEW JERSEY, l 
COUrJTY OF ESSEX. f ss. 

·WILLIAM .J. KEARNS, being cl uly swom on his 
oath deposes and says, that he is the Attorney of 
Seton Hall College, a corporation organized under 
a special Act of the Legislature, entitled "An Act 
to Incorporate Seton Hall College, approved March 
8th, 1861," and a supplement the1·eto entitled "Sup-
plement to an Act to Incorporate Seton Hall Col-
lege," which supplement was app1·oved :\Iarch 16th, 
1870; that the object of the said corporation, as 

30 declared by its charter, is the adva1;1cement of edu-
cation. 

That the said co1·po1·atfon is the owne1· of cer·-
tain prnpe1·t;v situated in the taxing district of the 
Village of Sonth Orange, County of Essex and State 
of ::New J e1·sey, consisting of the following tracts 
of land: 

Tracts 126-200 inclusive on plate 15, and tracts 
1-:25 inclusive, on plate 17 of the assessment map 

40 of the Village of Sonth Orangr, said land and 
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AFFIDA YI'l' <H., \VILLIAl\I ,J. KEARNS . 

p1·emises being situated on South Orange Avenue, 
jn the sajd taxing disti·ict. That said property was 
assessed fo1· the pm·pose of taxation for the year 
XinetPen Hnn<h-P<l an<l Elewn, at a valuation of 
$H5,G00.00; from wllic-h assessment an appeal was 
duly taken by said rorporation to the State Board 
of Equalization of Taxes of :Xew Jersey, on or about 10 

the Twenty-ninth da;v of )larch, ~ineteen Hundred 
and Twelve. 

That the said supplement to the charter of said 
corporation enacted in the year 1870, contained a 
legislative ~xemption of the property of the said 
corporation, 1·eal and personal, from assessment 
and from taxation. 

'l'hat tlle RtatP Hoanl of Equalization of Taxes of 20 
Xew .Jersey ht>n1·rl the argument of Counsel both fo1• 
said corporation and the taxing district. 

That the said appeal to the said State Board of 
Equalization of Taxes was dismissed by said Board, 
and the assessments sustained in an opinion written 
by P1·esident .Jess of said Board, a tme copy of 
whiC'h is he1·eunto annexed. That c-ei·tain stipula-
tions wen=- Pnte1·ed into between Counsel of the 
respective parties as to the fac·ts in the case as 30 
in<l.icated in the opinion of President Jess hereunto 
annexed, together with an affidavit made by the 
Right Rev. James J. :i\Iooney, President of said 
Seton Hall College, which affidavit was submitted 
to the said State Board on the argument, but is 
not 1·eferred to in the said opinion of President Jess, 
it having been stipulated by Counsel that the said 
affidavit might be used with the same force and 
effect as if the affian t had been sworn on the 40 
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AF.Ii'IDA VIT ov~ WILLIAM ~T. KEARNS. 

hearing and cross examination of said a:ffiant was 
expressly waived. A copy of this affidavit of the 
Right Rev. James F. Mooney, is hereunto annexed. 

That the contention of said Seton Hall College 
is, that by the supplement to its charter, it has a 
contl'ad with the State which it accepted, and for 

10 which it has given consideration, and which is, 
therefore, irrepealable. 

The Assessor of the said Taxing District of the 
Village of South Orange, under the direction of 
the Essex County Board of Taxation, has again 
levied an assessment for the year Nineteen Hundred 
and Twelve on the property of the said College, and 
the said Assessor has given notice to the said Col-
lege that he will adve1·tise and sell its lands and 

20 real estate for the taxes of the year Nineteen Hun-
dred aud Eleven, on the Seventh day of January 
next. 

The said corporation, therefore, is desirous that 
a writ of certioral'i shall issue out of the Supreme 
Court of this State to review the assessment for 
taxes of said property situated in the Village of 
South Orange, in the County of Essex, for the year 
Nineteen H und1·ed and Eleven, and tv review the 

30 derision and judgment of the State Board of 
Rqualizatiou of Taxes in the matter of the said 
assessment for said year. 

WM. J. KEARNS. 

~worn and subscribed to before 
me this 20th day of December, 
Nineteen Hundred and Twelve. 

CHARLES A. SMI'l'H, 

40 Notary P'ltblic of N. J. 
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REASONS. 

Filed Dec. 21, 191~. 

NEW JERSEY SUPREME COURT. 

SETON HALL COLLEGE, a corpora-
tion, Prosecutor) 

vs. 
VILLAGE OF SOUTH ORANGE, 

JOSEPH ARNOLD, Assessor and 
Collector of Taxes in the Vil-
lage of South Orange, County 
of Essex, and BoArrn OF EQUALI-
ZATION OJ!' TAXES OJI' NEW 
JERSEY, Def endants. 

Reasons. 

The said Prosecutor, by William J. Kearns, its 
Attorney, comes and prays that the assessment of 
taxes made against it by the Assessor of Taxes in 
the Village of South Orange, in the County of 
Essex, for the year Nineteen Hundred and Eleven, 
may be set aside and reversed, and that the decision 

20 

and judgment of the State Board of Equalization 30 
of Taxes for New Jersey, dismissing the appeal of 
the Prosecutor and affirming the said assessment 
of taxes, be reversed for the following reasons : 

1. The Prosecutor, a corporation organized for 
educational purposes under a supplement to its 
charter entitled "Supplement to an act to incor-
porate Seton Hall College," approved March 8th, 40 



8 

REASOXS. 

1861 ; which supplement was approved )far('h 16th, 
-1870, obtained an inepealable exemption from 

taxation. 

That sii1<·<.> it8 <·1•patio11 in thP yem· 18G1, until 
thP yt•a1· 1 Hl 1, 110 assPssmPnt of hlxei; was ever 

10 h•, ,ie<l 01· attPmpte<l to l>P leYiP<l npon the 1wopel'ty 
of thP p1·os<.>('11tor. 

:t 'rhat the p1·ose<:uto1· a<·<·Pptt>d its ~mid ehar-
te1· and the supplement tlw1·eto, an<l in <·<nmide1·a-
tion thp1·pof punlrnsed 1·eal arnl pP1·sonal p1·opei-ty 
from time to tiuw, e1·ede<l college buildings thereon 
and <·outinuously; sin<:e, has hePn and still is 
aetiY(-'ly engage<l in <·nnying ont thr pm·poses of 

20 its erration nrnl fulfilling itR (•hartP1· obligations, 
and aftp1• thP Ruppleuwnt to itR charte1· was passed 
in 1870, in eonsideration therPof, pm·ehaRerl fmthe1· 
lands and e1·ec-ted furthei· buildings. 

4. That the said eha1·te1· exemption from taxa-
tion is not a me1·e gratuity in thr ease of the prose-
cutor, but a eonti-af't in whkb tlw rn-'c·Pssm·)' element 
of a eonsi<lr1·ation is p1·PRPnt, th<> p1·os<•r11t01· having 

30 
perfo1·me<l sp1·vi<-e all(l duty, and 11uHlP px1wrnlitmfH 
as a <·onsequern·e of the <'xe1TisP of th<' p1·ivilegeH 
arnl frand1ises ('Onferl'ed npou 'it lJy said legisla -
tion, and its lPgislative exemption from taxation 
ii-;, the1·ef01·0, inepea1able. 

0. · Be('a 118<' fop 8ai<l tax was 0no11pou:-i1)· and 
Hlegally leviP<l and as8f'S8e<1 .1g,tinst the J)l'Op<'rty 
of t1w said p1·08Pn1tol', and be('am:ie the decision 

40 and judgment of the ~tate Board of Bqualization 
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REASOXR 

of Taxes in the matter of the appca] of the safrl 
assrssment are unjust, illegal and erroneous. 

6. Because the said decision and judgment of 
the State Bmml of Eqnalization of 'l'axes are in-
(·OlTPd and PlTOnPous inmrnnwh as it wm;; p1·oved 
that the sajcl edn<"ational institution, the pi·ose-

10 
n1to1·, wrn; c·mHlncted 'IYithont p1·0:fit and should be 
consj(h•1·pd as elinritahle at the common law, and 
therefo1·e, the sai<l land slloul<l he exempte!l from 
taxation HS neC'essm·.r for the fail- use and enjoy-
ment of tlw lmildiugs e1·eete<l the1·eon, and for the 
1n11·poi-irs of the im;titntiou m1<ler tlw facts as 
:-;tjpu]atecl, and under the affidavit of the Right 
Rev . . Jamrs F. ~Ioone:v, whfrh it was ag1·eed should 
he nsed as evidenc-e without thr <Toss examination 20 
of the affiant, whfrh was exp1·essly waived in wl'it 
inµ; by the attonrny of tlH' i-iaicl taxiug djsfrict. 

7. And lw(·,mse, in othP1· 1·espe<·ts, the said opin-
ion and judgment of the ~tatt' Bom·d of Rqualiza-
tion of Taxc->s, an:- enoneous and ilJegal. 

~VM. ,J. KEAR~S, 
Attorney for Prnscruto1:. 

30 
File<l Feb. 18th, rn1:t 

ADDITIO~AL RlDA~OKS. 
( 3a) ·That the judgment, decision or determi-

nation of the Board of Bqualization of Taxes for 
Xew ,Jr1·sey that the p1·opr1·t,v of thii-i prosecutor is 
taxable is in violation of article 1, section 10, of the 
Constitution of the United States, hy impairing 
the obligation of the eontrac-t arising out of the 40 
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REASONS. 

grant, arreptance and exercise of the charter 

powP1·s conferred upon the prosecutor. 

( f>-b) 'rlrnt the judgment, decision or determi-

nation of the Board of Equalization of Taxes for 

New J e1·sey that the prope1·ty of the proserntor is 

10 t.-txahle under an act entitled "An act for the assess-

rneut and collection of taxes," approved April 8th, 

190:1 (Laws of rno:J, p. 394, Chapter ~08, and the 

supplements thereto and amendments thereof) vio-

late al'tide 1, section 10, of the Constitution of the 

United States, l>y impairing the obligation of the 

<'Ontract arising out of the grant, acceptance and 

exel'C·ise of the eharter po,vers conferred upon the 

proseeut01·. 
20 

( 5c) That if the act entitled "An act for the 

assessment and collection of taxes,'' approved April 

8th, 1903 (Laws of 1903, page 394, chapter 208, and 

the supplements the1·eto and amendments thereof), 

properly construed provides that the property, real 

and personal, of the prosecutOl' is taxable, then it 

violates article 1, sedion 10, of the Constitution of 

the United Rtates, in that it impafrs the obligation 

:JO of the contraet a1·ising out of the grant, aeerptanee 

and exercise of the c ha1·ter powrrs confeITed upon 

the prosecutor. 

40 

I hereby consent that the reasons, already 

filed may be amended by inserting the above 

additional reasons and filed as within time. 

WILBUR A. MOTT, 
Attorney for Village of South Orange. 
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WRIT. 

Filed Dec. 21, 1912. 

NEW JERSEY, to wit: 

STATJ1J OF NEW JERSEY 

To Village of ~outh Orange, .Joseph Arnold, Esq., 
Assessor and Collert01· of Taxes in the Village of 10 
South Orange in the County of Essex, and Board 
of Equalization of Taxes of New Jersey, Defenclants 

Greeting: 

We, being willing for certain reasons to be cer-
tified of an assessment f01· taxes made against Seton 
Hall College, a corporation of the State of New 
Jersey, for the year Nineteen Hundred and Eleven, 
by the Assessor of Taxes of the Village of South 

20 Orange, in the County of ]~ssex, and to be certified 
of certain proceedings taken on appeal to the State 
Boa1·d of Equalization of Taxes of New Jersey by 
said Seton Hall College, and of the opinion, de-
cision and judgment of the said State Board of 
Equalization of Taxes thereon, and all matters 
touching and appe1-taining the1·eto before said State 
Bom·d of Equalization of Taxes: 

We do eomman<l yon and C'a<·h of you that the 
said asseNsment of taxPs so made by tlH' sah1 asses- 30 
Nm· of taxes, and the opiniou, <le<'ision and judgment 
of the sai<l ~tate Board of Equalization of Taxes, 
and the reconl of the proceedings bef01·e the said 
~tate Boanl of Equalization of '11 axes, together 
with all things touthing and conce1·ning the same, 
as fully and entfrely as befo1·e you they remain, to 
our Justices of our Sup1·eme Court of Judicature, 
at Trenton on the fourteenth day of ,January next, 
you certify and send, together with this writ, that 40 
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WRIT. 

therein may be done what of right and accol'cling 
to the law of this State should be done. 

Witness, vVilliam 8. Gummere, Esq., this twenty-
third day of Deremher, A. D., :Xineteen Hundred 
and Twelve. 

W)I. ,J. KEARNS, 

.JOSI~PH P. rnnrrL'rY, 
Clerk. 

AttOl'Jl('y. 

(Endorsed) 

:NEW JERSEY SUPREMI:D (~OUR'r. 

RET0N H.u,L C0LLEG-E, a corpora-
20 tion, Prosecntor) 

30 

40 

vs. 
YILLAGE OF Sorrr11 ORANGE, 

Jo~EPH ARNOLD, Assessor and l,Vrit of 
Collector of Taxes in the YiJ- firrtiorwri. 
lage of South Orange, County 
of Essex, and BOARD OF EQUALI-

ZATION Or--, T. -\XE8 OF ~EW 

.JERSEY, Defendants. 

Retnmable .Tau. 1-!th, 191:t 

}VILLIAl\f ,J. KEARNS, 
Attoniey fo1· Prosec1itor) 

800 Broad St., 
N e·wark, N .. J. 

Allocatur Dec. 21, 1912. 

SAMUEL KALISCH, 
J. S. C. 
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RULE STAYI~G SALE. 

Filed Dec. 2J, 1912. 

Nl:!JW JERSEY SUPRE1IE COURT. 

SETON HA.LL COLLEGE, 

P1 ·ose<· u to 1 ·) 

vs. 

YlLLA<.rn Sorrrn ORANGE, 

.J 0SEPII ARNOLD, Assesso1· and 
Collector of Taxes in the Vil-
lage of South Onmge, County 
of Essex, and BOARD OF EQUALI-

Z.\TION OF 1"'.\XEN ~EW 

,TERREY, Defendants. 

On Certiorari. 

Rule Stay-
in_g Sale. 

A w1·it of Ce1·tjm-m•j having been allowed hy me 20 

in open Com-t on De(·<:>m he1· 21, 1D12, to revjew the 

assei-;snwnt of taxes f01· the year rn11 of certain 

pl'ope1·ty of the prosrcutm· sitnatr in the taxing 

disti-irt of the Yillag·e of South Orange; and it ap-

pearing that the lien for said taxes is about to be 
enf01·red by the Assess01· and Collector of said 
taxing district. 

It is he1·ehy <)]'(lp1·p<l that i-;aid wl'it of <'ertioral'i 30 
:-;hall ope1·atP to i,,tay the enfon·emeut b.v sale of 
1mi<l 1iPn, until the fm·the1· 01·tler of this Court. 

SAYIUI~L KALISCH, 
J. S. C. 

40 
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STIPULATION. 

Filed Feb. 5, 1913. 

NEW JERSEY SUPREME COURT. 

HETON H.\LL COLLEGE, a corpor-a-1 
tion, . Prosecutor) 

10 vs. 
VILLAGE OF Sounr ORANmJ, I 

J OSEPFI ARNOLD, Assessor and l 
On Certiorari. 

20 

30 

40 

Collector of Taxes in the Vil- r Stipulation 
lage of South Orange, County I of Attorneys. 
of Essex, and BOARD OF EQUALI-
ZATION OF TAXES 01,' Nm ;v j 
JERSEY, Defendants. 

It is stipulated and agreed by and between the 
attorneys and counsel of the respective parties 
hei·eiu, that the stipulati .ons and agreements of 
counsel used on the argument of Seton Hall Col-
lege vs. the Village of South Orange, on appeal be-
fore the said State Board of Equalization of Taxes, 
shall be taken and accepted as a true statement of 
the facts involved in this controversy. 

WILBUR A. MOTT, 
Att)y Village South Orange. 

Dated January 13, 1913. 

WILLIAM . J. KEARNS, 
Att)y for Prosecutor. 
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AFFIDAVIT 01~ l\IONSIGNOR MOONEY. 

li'iled Feln·ua1·y 5, 1913. 

In the matter of the appeal of Seton l 
Hall College from the assessment of 

property in South Orange, County 

of Essex, for the year 1911. 

S'l1ATE OF NEW JERSEY, l 
COUNTY OF ESSEX. f ss. 

Affidavit. 

(Rt. Rev.) James F. Mooney, D. D., being duly 

sworn on his oath says that he is the President of 

Seton Hall College, which was duly inrorpora ted 

unde1· an Art of the Legislature of New Jersey, 

app1·oved l\Ian·h 8, 1861, and a supplement thereto 

which was appl"Oved Marrh 16, 1870; that the said 

~eton Ha1l CollegP aceE'pted Hs sajd c·harter under 

the said Aets, and in consideration thereof pur-

('Jrnsecl 1·t-1al ancl personal p1·opel'ty and ei·ected 

lrnil<lings the1·eon; that the lands in question with 

othe1· lands wei·e acquii-ed for the pm·poses of the 

College and have been so used continuously since 

the time of thefr acquisition, and expenditures of 

mone? by the ( 10J1ege have been made thereon, in 

pursuance of the charter of the said <'ollege and 
the supplemental act of 1870. 
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rrlwt aft(->1• iliP pass.lg<' of fop ::-mpph•mpnt afOl'e-
sai<l, to wit: H fte1· )larch !(5th, 1870, and hef01·e 
,lannm·y 1, 1873, ~t>tou Hall Collrg<:> ered<:><l build-
ings, hm·ns, sta hlt>s arnl <l wPlliugs on its said lands, 
arnl nlso 01·p<•tpd lmilllings on and improved. ib:; 

10 othe1· adjacent lands. 

'I'hat tlw lunds in question and so assessed or 
attempted to be assessed are used solely as pasture 
lands for cows and the dwellings of the help on 
the farm; that the whole of the prodnrt of said 
larnls, vo11sisting of milk, lmtte1· and dairy pro-
ducts, ,u·e nsc>d Pxdnsivel~- nt the tahle of said. 
Coll0g<\ no pn1·t tlle1·eof 1wing sold, giw11 away, or 

20 othe1·wise <lisposP<l of; tlrn t withont such p1·odurb; 
the College would be compelled to buy the same, 
and the same are absolutely essential and necessary 
to the use of said College; and that the said College 
derives no perunhuy profit from the lands in ques-
tion. 

Deponent fnrthe1· says that said College is con-
dneted and has bt•Pn <·011<lndPd sin<·<> ih: foundation 

30 f01· tlw advancement of le,uning, fo1· thP Pilrn·ation 
of youth, and tlw ethwation and p1·epal'ation of 
young men for the priesthood of the Caiholk 
C'hm·('h; that som<:> of the studPnts bom·d on the 
pn'misPs arnl p,1,r tuition aml l>oanling fePH, hut 
all of the re<·c>ipts from tbesP 'sonr('es are uHed. for 
the snppol't arnl maint011arn·e of the <1o1lege, and 
for 110 othe1· pm·pose; that some of thP students, 

40 derieal and lay, iu both the seeular and ecrlesiaHti-
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AFFIDAYIT OF MONSIGNOR MOONEY. 

(':-tl <lepm·trnent8 of the eollPg(", pay 110 tuition or 
l10cll'(ling fePR whatc•vp1·, lmt ,-u-e rdu<'ated as charity 
stml<->nti.;; and that thP ( 'olleg·e does not C'onduct its 
lmsin<->ss fm· p1·0:fit, and 110 p1·0:fit is <lel'ived there-
from. 

Swom and subsn·ibcd befme 
me this 10th day of .July, A. D. 
1912. 

CIIARLES A. SMITH, 

)lotury Ptiblic of N. J. 

( End01·sed) 

I ag1·ee that the within affidavit may be used with 
the same f mce and effod as if the affian t had been 
swom as a witness on the hearing and had testified 
to the faets sw01·n to. C1·oss examination waived. 

WILBUR A. ~IO'I'T, 

10 

20 

Att)y for South Orange. 30 
per JAY TE:.\' EYCK. 

40 
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STIPULATION BEFORE STATE BOARD. 

Filed ~.,el>. 5, 1913. 

S'fATE OF NEW .JERSEY. 

BOARD FOR THID BQUALI'.lA'rION OP 'I1AXES 

In the matte1· of the appeal of Seton 
1 O Hal] College from the assessment of 

property in Houth Orange, County 8t 1:1nilatfon . 

20 

of Essex, for the year 1911. 

It is lw1·ehy Htipnlated and Agi-eed by arnl lw-
t-ween tlw pm·tiPs that on the motion to re-open the 
jmlgnwnt ent<->1·ed in the above mntte1· and to aflil'rn 
the tax, the following shall be consideretl and 
treated as the farts npon which said motion shall 
l>e heai·d. 

(l) Seton Hal] College was incorporated under 
an act of the Legislatm·e of the State of New Jer-
sey entitled "An Act to Incorporate Seton Hall Col-
lege," Chapter 86 of the Laws of 18Gl, pages 198 
and 199, approved March 8th, 18Gl. 

( :Z) A supplement to said act was passed, being 
Chaptei- 167 of the Laws of 1870, entitled "Supple-
ment to an Act to Incorporate Seton Hall College,'' 

30 
approved :March 8th, 1861, which supplement was 
approved l\farch 16th, 1870. 

( B) The act incorporating Drew Theological 
Seminary of the Methodist Episcopal Church, 
referred to in the supplement above mentioned, 
was approved February 12th, 1868, ( Laws of 1868, 
Chap. 2, p. 4). 

( 4,) That Seton Hall College accepted its chal'-
ter contained in the Laws of 1861 aforesaid, and 

40 thereafter purr hased real and pe1·sonal property 
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from tirnr to time _, erected college buildings the1·e-
on and rontinuously since has been and still is 
actively engaged in canying out the pm ·poses of its 
creation and fulfilling its obligations imposed by 
its said cha1·ter, and has been and is exercising all 
the powe1·s g1·anted by said chai·te1·. 

(;)) Afte1· the supplement to its charter was 10 
passpd in 1870, Seton Hall College accepted the 
Rarne, and pm ·cllased fm·the1· lands and erected 
fmtht->1· lmihlings, and has rontilmecl eve1· since to 
livP np to the tel'lns of both aets and to carry out 
the pm·poses of its ri·eation, and has been and is 
exr1·cising all the pOvYers gTantecl thereby. 

( G) That the lands in questfon with other lands 
we1·r acquired by the College by a conveyanre 'elated 
the 17th day of October, Eighteen Hund1·ed and 
Sixty-four, aml reconled in the offic<' of the Registe1· 20 

of the County of Essex on the ~1st day of Febrna1·y, 
1'Jighteen Huncl1·ed and Sixty-five, in Book )I -12 of 
Deeds fo1· said County on page :34:J. 

(7) That no assessment or tax has bern levied 
01· imposed upon the propert)', 1·eal and pe1·sonal, of 
Heton Hall College from the da tc of its ol'iginal • 
C'ha1·tr1· in 18G1, <lown to tlie yea1· rn11 ; and tlw 
tax in qnestion, imposPd in the yem· mu, is the 
fh-st tax imposed or attempted to be imposed upon 30 
the property of said Seton Hall College, real or 
personal. 

W)I. J. KEAR~S, 
A tty. for Seton Hall Coll eye) 

A-JJpellant. 

WILBUR A. MOTT. 
Attv. for Villa.r;c of 8outli Ornn.r;e. 

,J.\ y TEN EYCK, 

Of Oo1unsel. 40 
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OPINION OF SUPREME COURT. 
l~iled .June 11, 191:t 

XJDW .JJDR~EY SUPREME COUR'l'. 

RETON HALL COLLEGE, l 
10 Pro8('('1lfor, ( 

vs. 
YIT.,LAGE SOUTH OR .\NGE, E'r 

AL8 ., 

20 

Defe11da11ts. j 
RubrnittPCl Fehnrnry 're1·m, 191:~; I>eridPd ,Jnne 

3, 1913 . 

Ce1·ti01·ai·i to review a judgment of the State 
Bo,n<l of Equalization of Taxes, affim1ing a tax on 
p1·operty of prosecut01·, as to whith an exemption 
from taxation was claimed. 

The stipulation of faets shows that prosecutor 
was incorporated unde1· special charter by Chapter 
86 of the laws of 1861 ( P. L. 198): ':rhii-; ehm·ter 
tonfeJTed no exemption from taxation. 

By thapter 167 of tlw Laws of 1870, an amen<l-
30 ment to said thal'te1·, it was p1·ovided: 

"That the provisions of the fifth sedion of an 
act entitled "An act to inc0l'po1·ate the Drew Theo-
logical Semina1·y of thr :Methodist Epistopal 
Chm ·ch," app1·oved February 1:!th, 1868, in relation 
to the exemption of the real and personal property 
of said COl'poration from assessment and from 
taxation, be and the same are hereby extended to 
the eorporation created by the act to which this 

40 is a supplement." 
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rrhe p1·ovh;jon ju the fifth section of the r harter 
of lhew 1'heologfral Hemiuary (Laws 1868, p. 4) 
rea<h; as follows: "au<l. the prope1·ty of said cor-
pon1tjon, 1·eal arnl personal , shall be exempt from 
ilSS(•ssment and from taxation." 

It further appears, 'inter alia) that Seton Hall 10 College is an educational institution and has been 
operating as such under its charter uince 1861; 
that it acquil-ed the lands on which the tax was im-
posed in 1864; and that no tax was levied against 
it until the one now in question, for 1911. The 
exemption is daimed by virtue of the legislation 
cited above and not by virtue of section 4 of the 
'rax Ad of 190:t 

rriie Board of Equalization of Taxes in affirming 
the tax filed a mem01·andnm, which afte1· reciting 20 
the auove facts proceeds as follows: 

"The property involved in this case consists of 
tracts of land situated in the taxing district of 
the Village of South Orange and owned by Seton 
Hall College. These tracts do not include the land 
upon which the college buildings are erected. The 
qnPstion to be decided is whPthe1· the property in-
volved is <_•xernpt from taxatfon by vfrtne of the 
supplement to the ad under ·whicl{ the appellant 30 
was in<·orpornted. 1'he purpose of that supplement 
was manifestly to grant such exemption. It is set-
tlPd , how.eve1·, that un<Ic1· the arnendat01·y provision 
of the (\nu;titution adopted in 1873, requiring prop-
P1·ty to be assessed fo1· taxes 'under general laws 
all(} by 11niform n1les , ateording to its true value,' 
the1·p <·an he no exemption of p1·operty from tax-
ation hy fo1·(·e of sperial oi- local statutes, eicept 
in the <·asp of c·onti·arts whirh the amendment of 40 
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the Ol'ganic- law <:ould not 1·each. 8i.sters of Charity 
V: Townskip of Ohathn111) ~3 V1·. p. 37:-t The effect 
of tlle General 'rax A('t of 1 no:1, was to 1·epeal all 
exemptions ex('ept those exp1·e8sly ctl1owed by that 
ad, as far as the Legislatm·e had the pmve1· to do 

10 so. llano 1Vel' rrownshi]J v. Oa/}/p Meeting Asso.) 
HS Atl. 75:3. It follows, the1·efore, that the exemp-
tion claimed on this appeal has been annulled both 
by force of the Constitutional Amendment of 1875, 
and the operation of the Act of 1903, nnless the sup-
plement granting the exemption constitutes an 
irrevocable contract between the State and the ap-
pellant. That the Legislature may enter into an 
irrev0<..:able contract as to taxation with a private 

20 corporation, which is not subject to alteration by 
a subsequent Legislatm-e by virtue of the right 
reserved in the ac-t of 1846, which is now section 
4 of the Corpo1·a tion Att ( P. L. 1896, p. 277), is 
pointed out by Mr. Justice Swayze in the Hanover 
Township ease. He cites the authorities establish-
ing that rnle and adds that 'the question which 
arises is ,vhether in any pai-tirular case the exemp-

:JO ti on, total or partial, is a mere gratuity or whethel' 
the elements of a binding conti ·act are present. If 
the exemption is a mere gi-atnity, it is subject to 
repeal.' If the act of the Legislature relied upon 
by the appellant eonstituted a binding contract, the 
exemption contended for must be allowed. If ii 
was not such a contract then the claim for exemp-
tion must fail. The presumption is strongly 

40 against such a contJ-act. It must be established by 
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rlea1· an<l. positive evidence or be implied from cir-
cumstances which leave no other conrlusion open 
to a 1·ational mind. l-1ittle v. Bowers) 17 V. 300; 
State Boanl of Assesso rs v. Paterson J; Ramapo 
R. N. Go.) 21 V. 4-47. In Cooper lfosvitul v. Oam-

d('11J :rn V1·. p. G!H, )fr. ,Justice Pitney, s1waking for 10 
the Com·t of Enm-s and Appeals, held t-Jwt 'a con-
tract that disables the State from ('Xen·ising , the 
sovereign prerogative of taxation, with rPspect to 
the propei-ty of a given corporation, is in derogation 
of commo11 right, and, ~;o fm· as it goes, is snbve1·-
sin' of the power of government itR<'lf. Ew1·y 1·ea-
sona hlP intendment is against the existern·e of such 
a ("0nfr~u-t. He who comes into Com·t asserting 

20 
its existence must be p1·epared to show that, in fact, 
it was ma<l.e as alleged, and that its te1·ms ai-e such 
as to remmnably admit of no other inte1·pr0tation 
than that claimed.' The ('0ntract clainH'd to exist 
in tlH' <·ase under 1·eview, does not al"ise from any 
provision iu the ol"iginal chartP1· of the apprllant 
<·orpm·a tion, but 1·('st~ ('11 til-e ly u pou a supplement 
to tlw ad ('!'eating tlw <·oq)Omtion. '~'bis supple-
ment was enacted long after the passagP of the act 

30 
of 18-!U, provi<l.ing that the drn1·ter of ('n'1·y cor-
pomtion thel'(-~aft<>r g1·nnte<l should he subj( 1 <·t to 
altei·ation, suspension an<l 1·rpeal, in the disc1·Ption 
of the Legislatm·e. '"rhe l'ight of exemptim1, there-
for·P, is based upon a supplement to thP duu·ter 
pasHP(l at a tiuw when the Legislatm·e lut<l exp1·essly 
1·esetve<l to itsplf the l'ight to alter, suspenu 01· 
i-t>Jwal evei·y <·luu·te1· which it might tlwi-eaftcr 
~nmt. But ewn if it hP in don ht "·JipthPr the 9:0 
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exempting statute was not subject to repeal by 

vfrtue of the art of 1846, the question still remains 
,vhether the former statute constituted an irrepeal-
able contract. -vve are unable to give it that effect. 
There is nothing in the language or terms of the 

10 act itself from which a binding contract may be 
implied. At the tjme of its passage the beneficiary 
of the act had been in existence for several years; 
had purchased lands, erected buildings and was 
carrying out the purpose of its incorporation. Con-
ceding that its work was charitable, and that the 
Legislature might deem the continuance of such 
work a sufficient consideration for a contract of 
exemption from taxation, there is nothing to show 

20 that there was any prospect or likelihood of a 
discontinuance of such work if the Legislature 
should fail to grant tax immunity. The passage of 
the exempting act imposed no new burden or obli-
gation upon the beneficiary, and it conferred no 
new benefit upon the State . True, the extension 
of the field of its operations by the appellant in 
consequence of its freedom from taxation, might 

30 increase the extent of its benefits to society, as an 
educational institution, but any such extension was 
purely voluntary and was in no case a condition 
to the enjoyment of the tax exemption. In the 
case of Mount Pleasant Oenietery Co. v. Newark, 
23 Vroom, p. 539, cited in appellant's brief, the 
Chief Justice, speaking for the Court of Errors 
and Appeals, said : 'It must certainly be conceded 
that if an exemption from any public burthen be 

40 made as a mere privilege, it may at any time be 
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revoked; such a concession would lle purely nudum 
pactwn, and as such would not be legally binding.'' 

"In our opinion, the exempting act relied upon 
by the appellant in the case under review in no 
case purported an intention to impose upon the 

10 
State an irrepealable contractual obligation, but 
was a gratuitous privilege extended by the public 
to the corporation, and was subject to revocation. 
That being our view, it necessarily follows that we 
must sustain the assessment brought before us by 
this appeal." 

Before Justices Trenchard, Parker and Voorhees. 
For the p1·osecutor, William J. Kearns. 20 

J?or the Village of South Orange, Wilbur A. Mott. 

Pl~R CURIAM: 

The judgment of the Board of Equalization of 
'J~axes is affirmed for the reasons given in the 
memorandum of that Board as set forth above. 

30 

40 
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RULE DISMISSING WRI'r. 

l~iled Nov . 1, 1913. 

NEW JERSEY SUPREME COURT. 

l On Certiorari. vs. 
'rim VIU.'"\..GJiJ OF SOU'rH ORANGE lr 

SETON HALL COLLEGE, 
Prosecu ,tor) 

Rule Dis-
.\ND BOARD OF EQUALIZATION 

-_______________ j 111iss,i11.(J Writ. 
OF 'r.\XJiJ;-; 0~' ~.IDW .Jl'JR~EYJ 

Defendants. 

A wdt of <·Prtio1·ari having been heretofore al-
lowP<l in th<-> ahoYP Pntitled <·anse, to 1·eview the 
jn<lg11wnt of thP Board of lDqualization of Taxes of 

20 .X <.->w .J p1·sey, affh·ming the decision of the Essex 
. . 

( 
1onnty Boanl of rraxation that the p1·operty of the 

p1·ose<·nto1· is i,rnhjed to taxation; and it appearing 
to tht> <·oni-t that the said decision of the Board 
of IDqnalizatiou of Taxes of New Jersey is in all 
rPspeds prop01· :nul just, and that the same should 
h<.~ H ffi 1·111<:>d ; 

It is, on this fh·Ht day of November, 1!)13, on mo-
30 tion of Wilbm A. )1ott, attorney of defendant, Vil-

lage of South O1·ange, ordered, that said writ ue 
and the same is hereby dismissed nunc pro tunr 
as of the 16th day of .Jnne, 1913. 

40 



New Jersey Court of Errors and Appeals, 

SETON HALL COLLEGE, 
a corporation, 

Prosecutor, 
vs. 

VILLAGE OF SOUTH 
ORANGE AND BOARD 
OF EQUALIZATION 
OF TAXES OF NEW 
JERSEY, et al., 

Defendants, 

On 
Certiorari. 

BRIHF OF PROSECUTOI~ 

WILLIAM J. KEARNS, 
Attorney for and of Counsel 

with the Prosecutor. 

'Phe p1·osrr11tor wn~ ineo1·poratc<l nrnler thr La,vs 
of 1RG1, pnge 1D8,. c-hapter 86, wllirh :wt was ap-

20 

p1·ove(l ~[:neh 8th. 1861. 30 

l'hc Jh-cw Theological Hcmina1·y of the :}[ethodist 
Episropal Chnrth was inr01·po1·atrcl under the Lrrws 
of 1SG8, page 4, chapter 2, which act wnR npp1•oyed 
Feln·nm·y Uth, 18G8; a11<1 at thP foot of thr fifth 
RPrtion of its rharter js the following <"lansr: 

"and the prope1·ty of said co1·pm-atim1, rPal 
nrnl prnmrnil , shall be exempt frorn nRReNRnwnt 
and from taxation." 40 
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In 1870 the ('hm·tp1· of ~don Ila1l <1olleg<> wai,, 
(,llll('lHlP(l ( L,t \y:-; 1870, page :,))(), dt:1ptp1· ~n, <l]l · 

1n·or«<l ~\l.l1Tlt l(iil1, 1S70) , nrnl prnYidP<l :1:-; l'ollo\\'H: 
11 'I'lwt the p1·orii-,io11s of the fifth svdiou or 

au ad entitled "Au act to i11(·oq>0rn(p the 

D1·ew 1']wological 8ernium·y or tl1<> )[POt<HliHi 

fDpiscopal Chm·cll," npp1·owd Felinw1·y l:!tl1, 

18GS, in 1·rJatiou to the exPrnpti011 of tlw 1·pnl 
10 aml pe1·Honal p1·opel"t~· of :-;ai<l <·01·1H)1·atim1 from 

asseRs11H·nt a1Hl from t:1xati011, he, al)(l ihf 
samP a 1·<1 ]1p1·eb.,· ('Xi PlHl<>d i o i hP <·01·ponitiou 
creatf•<l 1>.v the ad io which ihis iN ,t i-rnppl<'-
rnent. " 

'l'he result of this last me_11tio11e(l s1q>pl<•rncnt waH 

to plare the p1·osec-nt01· on the sauH• footing ns the• 

D1·ew 1'heologfral SPminary and t'X('rnpt its ])l'<>lJ· 

e1·ty, 1·eal Hll(l pc>1·H01rnl, from iaxniio11. 

20 According to the affidayit of )Io11sig1101· )Iomw,,· 

(C. pp. 15, 16 and 17 ) it appe,:ll'H that nfte1· fop 

inc-01·poration of the pi-osecutor in 18G1 and the 

passage of the snpplemeut of 1870, the 1wosrrntor 
accepted its c-hai·tel' nnde1 · said artR, and in consid-

eration thr1·cof pm·chased r<>al nrnl 1wnmnal pi-op-

erty and e1·ectecl hnildingR tlte1·eo11: ihat ihe lands 

in qnestion with othe1· 1arnl8 ,w1·<> ,H·qnii-r<l for ihr 

pm·post ~ of thP ]H·o8er11to1· :mcl 11,n<> 1.wen nRNl RO 

roniim1fm8ly rw1· siu<·t>, mt<l ex1wrnlit111·ps of monr,r 
30 by the p1·or-;N·ni01· ltnre h<>Pn urn(lP ihr1·c>o11, in pnr -

smrnr0 of R:1i<l art of l~G l mid the R11pplernrnt of 
1870: that nfk1· ihc> pn:-;R:1µ;<• of ihe s11ppl(•mrni in 
1870 and hrf01·p .T,rnrn11·.,· 1Ri, 1R7'.>, ilH' p1·0Rr(·11t0l' 
erected lrnil<l ing~, ha rnR, Ri :1 hl<>R arnl <lwPllingR on 
its said lamlR, :111<1 alRo p1·erir<l lrnil(lii1gR nrnl im-
proYe(l iis 0(1101· ,Hl,i:welli l:rncls : ilu1i i11r lnrnls 

assrRHe<l whi<-h m·e i11t> R11hj<>ri of tlds roni1·owrR.r 
are m;ied Rolel)' a:-; p:1Ri111·<> l,tll(lR fm· cows mHl the 

40 flwellings of th0 h<>lp Oll ih<' fm·111; tlwi the whole 
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of UH· pl'odnct of said lands, consi8ting uf milk) 
ln1tlt•r and daii-y prmlncb,, are 118t'<1 exdm, iYely at 
lhe (,d>I(• of i-;aid p1·m;en1tor, no pa1·t thereof l,eing 
sold, g-ivr11 ,l\rn,Y, oi- oth<'l'WlH<· dispost>d of; tl.Jat 
without Sll('h p1·o<lu.r(-i-; the prosen1to1· would br 
<'ornpelled to Luy ihe same, arnl the same are abso-
lutPly l'HH(•utial and nccessai·:y to the nsc of said 
p1·ose('ntol', and the p1·osen1to1· dr1·iyes no pecuniary . 
p1·otit from tlw lands in qnestio11. 'rhat the CollPge 10 
of the proRP<·ntor since itl:; fourn1ation has been con -
(lnde,l fot the education of youth, arnl the educa -
tion awl p1·eparation of young 11w11 for tlH• 
p1·i('::;tl1oo<l of the Catholic Ch111·cl1; that i-;0111e of 
the stncknti-; boal'll 011 the p1·emise8 and pay tniticm 
.nH1 bmrnling fres, but alJ of the 1·eceipts from these 
80mces ai·e nsed for the suppo1·t and maintenance 
of the prosr('utor and fOl' no other purpose; that 
Home of thr stndents, clerical aml Jay, pay no 
tuition or boardillg fees, but arr e<llH'ated as char - 20 
ity stndents; and that the ptosecuto1· does not con-
Lluct its business for profit, and no profit is dei-ived 
therefrom. 

'l'he agreement of counsel ( C. p. 17) as to the 
11se and effect of )lonsignor Mooney's affidavit is 
r111ln·ace<1 1n the siipnlntion herein (C. p. 14). 

The stipnlatiou ( pp. 18 and 19) is substantially 
to the sanw effect as the foregoing affidavit. It 
nppem·s from the stipu1ntion (p. 19, sixth para- 30 
graph) that the lands in qnestion with other lands 
wrre acqnheo h~· tl1r proserntor in 1864. 

Since the incorporation of the p1·osecutor in 1861 
down to the ye:w 1911 no attempt wns ever made to 
tax thr property, rPal 01· prrsonal, of the prosPcutorJ 
it heh1g- aRsnmecl that it hacl rm ilTrpealahll' con-
fract rxernpting it from taxation. In the year 1911 
thr VillagP of Ronth Orange asseRse<l the prosecu-
tor's real p1·oprl'ty for ta.-ation; nn appeal was 40 
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taken to the ~tatc Boanl, and the State Board, on 
the consent of the assesso1·, set aside the tax; the 
,·mage then appliPd to re-open this judgment, and 
on the !waring the p1·osecntor consented that the 
Board n1ight proceed to hear the matte1·, and if H 
-<·onclnded that its former judgment was erroneous, 
it might revoke Hs former action and enter a new 
jnclgrnent. 'tihis was clone by the prosecntor hc-

10 canse it felt that pedrnps the action of the assesso1·, 
in virw of his 1·elation to the VHlage of South 
O1·nngP. might have been hiadvertent, m- not well 
considered . We state this because nowhere in thr 
opinion is this matter explained. 

Before proceeding with the pertinent questions 
here involved. the attention of the court is called to 
the opinion of the State Board of 'faxation (pp . 23 
and ~4), which was adopted by the Su1wcme Comt 

20 as its opinion, where the Board seems to assume the 
coi-poration act of 1846 (which p1·ovided that the 
chm·ter of every corporation therPafter g1·anted 
shonk1 he snbject to alteration, sm;pension and re-
peal in the discretion of the legislature) as binding-
subsequent legislatures from granting exemptions 
from taxation and assessment. This proposition 
was dericlerl ndversely to the Board in Hanover v. 
Camp Meeting: Association, 47 V1·. 6G, on page 66, 
and is clearly against the elementa1·y rule laid clown 

SO in B1acksto1w, which is equally npplicabk to onr 
legislature, that acts of Parliament derogating 
from the powers of subsequent Parliaments bind 
not. 

'l'he one question to be cletermiuecl is this: Did 
the act incorporating the prosecutor and the sup-
plement thereto of 1870 ( which placed the Colleg:e 
on the same footing as the Drew 'rheological Sem-
innr~ ' ) when accepted by the prosecutor, nncl bnild-

40 ings and lands were thereafter acquired by it in 
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(·011si(len1tion tl1P1·eof, constitute an inepealahh• 
<·011tn1d that pla('es th<-> power to tax heyoncl the 
powel' of the Jrgislatm·e '? 

1. 
... \11 the dedsions in this Staie del'iding either for 

01· against t 1H• l'ight 1 o tax hold 1 ba 1 the legislatul'e 
had th(• pmn·1· to make an inepealahle ('Ontrad, 
p1·io1· to 1lw :1dopti011 of 1he amendments lo 1h(• 

10 ( 'omd it utiou ju ~rp1 Plll bet', j 87:3, nobvHhstamling 
th<' <·01·p01·atio11 ad of 18--HL 

'L1lw <·ai--P, ilH-'1·(•1'01·(', tan be <lidued into three 
Jll'O])OSitions: 

( 1 ) ,Yas 11H·1·r a gn-ud or irnrn 11uit,v from taxa--
t ion? 

(~) " rm,; t h<•1·(• a11 ,HTeptau('e'! 

( ;q l)j<l 1IJ<• g1·a 11 teP give (·onNi<lerntiou there--
1'01·? 20 

'l1lit> fl rst JH·oposition mnst be decided in the af-
fil'matiYe. The legislatiYe intent to grant such 
imnrnnit)· is plain, and unless thr ~mne he n1tcliini 

1wc-tu111 is good. Bnt to vest in ihe grantee the 
rxemption p;ranie<l so as 1o hP inevocaulc, there 
must haw hP<'H nn accrptaucr of the grant and 
eonsidPration i lw1·pfo1·, hef01·e rrvoca tion . 

. !llt. Pleasa11t remetery Co. Y. -.Yewark, 23 Vr . 
.:-i3!), 1·<-'VP1·siug: sanw casr, 21 Vr. 66. 30 

Jfanocer v. Camp Meet. Association, 47 Vr. 
GG, affil'lnr<l, --17 Vi·. 827. 

ff ont<' of the PrieJ1dless v. Ro"sc, 8 Wall, 430. 

Washington U11iocrsity v. No11se, 8 Wa11, 439. 

Unirersity v. PPoJ)lc, !) Otto, 309. 

Roard of Dirertors of CMca_qo Theologicctl 
Seminary v. People of State of Illinois, 188 
u. s. 662. 40 
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Ntate) Morris rrncl JVssc.JJ 1{ Jl. Co. v. Yard) H3 
u. s. 7. 

Cuopcr I l OSJJital \'. Cwnclrn) ;rn Vr. uUl. 

N. J. v. 1'anl) 95 U. S. 104. 

2. 
A REVIKW OJ? TELE ABOVE CASE:-;. 

10 1n 1·eviewing the above cases cai-e must be oh-
sene<l to distinguish between cases which arise 
nnder the grneral tax exemption act and those nu-
der an irrepealable charter. 

In ~It. Pleasant Cemetety Co. v. Newark, snzn·a) 
the Court of Enors, reve1·sing the Supi-erne Uomt 
( Chief ~Jnstiee Beasley writing the opinion) said 
at p. ;54:0, that a charter of this kind constitutes a 
contract between the State and the corporation, has 

20 not and could not be denied. Since the decision of 
the Dartmouth College case there has been no douht 
011 that subject. On page 542, dealing with the 
question of the grant as a mere gratuity, he says: 
"But how is such a doctrine as this applicable to 
the case in hand? Here we have this legislativ<' 
promise of exemption set forth in the original char-
ter of the company; it was made while the matter 
wns in fi-eri) and it was obviously an inclncement to 
tlw c01·p01·ators to accept the charter and incur the 

30 expenditures inriclent to the en terp1·ise on one side, 
and on the other side the legislatui-e had for its ron-
siclen1tion the expertation of the benefits that might 
1·esnlt from such expenditure . But such a situa-
tion has always, so far as has been observed, bern 
lwld to placr tlw pnblic arnl the members of the 
c01·poration in the attitude of contracting parties; 
it dors not seem to he possible to tJ·eat the ques-
tion as an open one." 

40 'I'his opinion practically controls h1 this rase. 
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... \ll 111,it co11ld I><> 8aid i11 f,1vo1· o[ the (Hx hen• wa8 
said arnl d<>al( witl1 in U1<> opinio11 o[ .Jm;ti('<' \T;111 
Byd'"J<' iu 1l1e <·om·i below (~I \ ' 1·. {Hi), ,rnd hiN 
opiuiou w,1N foyoral>le to the f·011ient iou:-; of the 
YHlage J1e1·P. But the Conti of Enot8 1·pye1·N<>d il, 
layh1g-down 1lw <lof'11·iue ilwi WP Ho\\ · <·011tt>rnl fo1·. 
'I'll<' <·,1s('f-! ;11·<' i<lPnti<',11; in iltP ::)lmmt J>]P.18:mt 
!'HS<\ ilw Cpn1e(p1·y ,rnN e111ii IPd io c111 exp1uptio11 
111)(1<•1· its ('l1:11·i<>1· 1><•<·,111Nt> 1 ht> <·h.11·1P1· µ;i-,mt<•d tlt<> lO 
<'X<'Jll))i irni. a]l(l i h<> ( \'mei e1·y ( 'olllp,1 ll,\' ex1wrnle<l 
lllOll('~·s io (',ll'l'_\' <>lli tliP Plll'J)ON(' of' ii:-; (1xisteu(·P, 
,twl w,1N ,1 lH1n<•tii io il1e pnl>lk. Ifp1·r OH' 1mpple-
11H•11t io ilH' (']Jm·te1· g,ff<' i h<' Coll<'µ;<' PXPmption 
from i,1x,liion, ;1ll(l it <'XJH'1HlP!l lc11·gp H11111:-; of 1nonc) · 
in ('011si<lP1·,li io11 i11P1·pof, ;1:-; in th<' ::\I mmt Pleasant 
<·,ts<:. ~\ ll(l if :1 <·c'mPte1·y for i hf' lrnl'ia l of' 1 ]ip dead 
is " pnl>li<- bp1wfit, ,,·11:11 m11Nt l>P the benefit of a 
( 

1oll<•gP whi<-11 P<lnrntP~ : ~·mrng- men for the Chm·rh 
,t1Hl f'm· 1rnHilH'NN lifr to ;i f•01nmm1iiy? In the one 20 
c,tR<' 1l1r ('lrq~y in('11lcatP m01·:l1H arnl ol>NlieuC'e to 
la\\ · in ilH' yoni h, Orn:-; rnn king i h<1111 lwtter dtizenH 
hy th<' fraining. Ti is t]w1·f'1'01·e of the high<1st im-
p01·tm1<·e to the Rta tc• that f-m('h irn;titntious should 
lw rnninfainrcl. And why shonJcl ihP Rtate , the 
ohj<'<"i of ihc bo1111t~- of HlH'h i1rntitntions, fax those 
who ('0111'P1· s1H·h gTPat lH'lH"fih; npon ii"? It was 
ihri-;r thong-Ms whieh nt common ]flw, flrnl later in 
om· Rtntr Llws, gnyr io ilwsP institl1tions srn·h g-rrat 
p1·iyfl('/.!'f'R, arnl thry a 1·e pi-otectecl pyen in the preR - 30 
rnt fax act to some extent. 

In Hm10w•1· Y. Camp 1frrting , Association, supra ) 
lh<> comt :-;,lid at pag'r nn that the qnPstion whieh 
:nosr w,rn whrtlwr in any pa1·tie11lar cai-;e ihe ex-
<'mption, tot:il 01· pm·tial, is a rnrrr gTntnit~ ', or 
whetlw1· ihr rlrrnrnts of a himling- contract m·r 
1wrsrni. If the ex<1mption wns a nw1·p g·1·a tnity, it 
is snb.ic'd io rrprnl. And it eitrd the l\fonnt PJras-
nnt Crmetn·y case, 23 Vr. 539. 40 
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In tltnt rnHP it appPa1·rd iliat 11011<' of ihr lmiM-

iug8 of tlw ~\HHociu tiou \YPI'<' act na 11,,· ,\lid <'xl'l 11-

siYP]y n:,.;p(l 1'01· 1·p]igio11H 1rn1·po::,;p:,.;_ rrht' ('()lll't :-;,rid: 

''Ea<.:h nu;e <1ept>mh; 011 its own fad:-;. 111 

en•1·y n11-1e there jr-, 1n·e8e11t tlH' pJp111p11( or ,111 

ag1·ePllH'lll ('\'lll<.'Pd by the ,l('('PJ)Ll1l('(_' ol' l hp 

diarte1·, arnl the ques1i.011 m·<·p:,.;:,.;c11·ily iN 

wl1t>I hP1· 1 ilp1·p i:-i su('h a <·011Hi<k1·ation as will 

rnakP 1 ht> ,tf.!,'l'<'<'lllPlll a hhHli11g rnu11·,t<·(. WP 

fail to tirnl a <·onsi<lP1·:1iion iu ilH· <'lictl'1P1·. 'l'hP 

wholP lang1wgP Hp<'nk:,.; of 1n·i vi legp1-: <·011 l'P1·1·(•<l 

upon 111P i11<·01-i)01·a 101·:-:;; 110 obliga1 ion is im-

JWHe<l upon them , 1101· iR 1 lie1·<> ,111)·1l1i11g to i1Hli-

<·atP 1hnt (lip l<.·gi:-ilatm·p Pxp<>dP<l 111P ~tail' to 

heurti t l>:· ilw i.11 r01·pm·a t io11." 

'l'he conl'i c:ite<l. the Mt. Ph•,1:-i,rn I <1P111Pte1·.r 

<·nsc, ·whidt had l)pen decided l>,v tlH' Com·t of Er-

20 ror~ , and it m1u;t be as~mmed that it di<l not 11ntle1·-

take to oyenule the dodl'ine ilH'l'(' laid (10\Yll. rr1w 

coul't in cled<l.ing that case dec-ide<l jt on the farts 

apparent. The building m;ed for 1·c:•ligiouR wotRhip 

and five aci·er-, of ]and wel'e exeluclrd from taxation, 

and none of the buildings assessed was ad un l1y 

and exclusiYely used fo1· religions p111·poseK AR to 

the p1·opert>T that was not nHrd for religions pur-

poses no h<>nefii or ro11Ri<lr1·aiio11 flowNl to 11w 

30 
Sic1te, and the1·ef01·e thC' g1·md in ihP ehm·ter ar--1o 

this was a m e1·e g1·ntnit>·· Tn 1he p1·PHPn1 c-as<>, how-

ever , the ·whole pl'Opel'ty of' 11H' pros<'rntor iH nRrd 

for the benefit of 11H-' Rtat<'. and conRiiin1('R a goo<l 

conside1·atio11, arnl 1lwrefo1•p i1 is wi1hill 1hr <loc-

frine ]aid <lown in 1lw :\ft. PlPnsani C'<'rne1r1•>' r,rnr. 

In Horne of th<> F1·iernlless Y. Rons<', s11pra, th<' 

U. S. Suprrme Com·t sai<l ih,1t 1lw l<>gis]atnre of 

l\Iissonl'i inr01·1Hn·n1ed ihP TTornP of 111<> Fri<'1HlkRH, 

40 a charitahk as8odatioll, Pwmpte<l itH ptoped~ ' 
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from 1axn1ion and 1·enomu .:ed in its case tlw powe1· 
retained by the geuei-al Htate law 1·elatiug to (·01·-
po1·nii011s of alte1·iug oi- i-e1waliug dw1·ters. .AJte1·-
wa1·<lH the (·onstitntion was amended and the leg-i8la-
t111·P i111po:-;e<l a tax 11pon the 1·eal estate of the Home. 
Tlw ~tak HUJH'Cllll' ( 'on1·t <le1·ided agtd11st the Howe, 
,tll(l ,lll .tppe,tl \\'HH taken. Jfr. ,hmtite J)ayis, ju 
:-;1w.tkiHg fol' the U . H. Bnpn·rne Co•t·t, said t ha L Ow 
i1upodm1t q1wstion rnised uy th~ 1·e(·o1·<l \\':.t:-i 10 
\\·lwi ht>1· 1111~ Ht;ite of Jlissonl'i <·011iTade1l with 11H· 
pl,d11ti1f in enm· not io fax iis pi-ope1·iy. "If it <lid 
::io ('Outrad, it is mulispnted that the assun1P<l l<>µ;-
i::ilaU011, nndel' antho1·it) · of whid1 the p1·op<>i-ty ill 
<·011t1·ow1·sy was taxe<l, impaii-s the oblig,1tio11 of 
('Olli ntd. " He said: "'l'he Home was irn·01·pora 1Pd 
to enable persons of the female sex who W<'l"<' de-
:-;i1·ous of Pstablisbing a dun·itable insiHntio11 ju Ht. 
Loni:-; J'm· the relief of drstitu tr arnl :-;nff<>riug 
l'em::tles, to c-any ont theil' lawful nrnlp1·iakiuµ;. It 20 
c-au 1·eatliJy he seen that a c-harit) ' of thi:-; kirnl 
would lw of g1·eat benefit to the people of St. Lonis, 
and that the legislature of the State would llat-
m·ally be desirous of using all pl'oper meam; to 
p1·omote it." -;-:- •x- ·* He then speaks of the 
necessity of co-ope1·atio11 in ranying out thr dPRign, 
awl 1-mys: "In no othei- way ronld this co-01w1·ation 
!Jr brtte1· se('m·ed than by c-oufening on tlw iiH'o1·-
porato1·i,; the nnthority io s,1y to the benevolent 
people of Ht. Lonis that thrfr <lonations in money 30 
01· lands for the 1·elief of the suffering female poor 
of ihe dt~ , ('Onl<l be held h~' th<' institntion nndi-
rni1d:-;l1<><l b.,· taxai ion. " ITP Rai<l fm·the1·: "Tldi-; 
('ha 1·t Pl' i :-; :1 {'011 t1·;1 ('t bet\n~rn i he' Rta te of ~[i~;:-;om·i 
arnl 111<> <·01·pornto1·:-;, t]rni the p1·oprrt~ 7 giV('ll fo1· thr 
('ha1·it:lbh· nsp:-; s1wrifie<l in it shall, so Jong aR it ii-; 
npplie<l to ilH·He 11He1-,, he PxrrnptP<l from taxation; 
mul ii follow:-; i1rni an attempt to tax it irnpafrs the 
obligati011 of the c0nt1·ac-t. " Speaking of the con- 40 
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:-;ille1·,dio11 of :1 kgiHlaiive <·011fr:1d li<' H:1i<l rui-tht>i·: 
''H h:; ohjede<l ih,1t ih('I'<' i:-; 110 <·01Hdde1·:l1ion ~:!ate<l 
in th<• ,t('i f01· tlH' 1·t>l<>a:-;c (mm fa .:rni i011, \\'l11vl1 jt iH 

(·l:iilll<'d i:-; ]l('('('H:-;c11·.y ]11 01·<1<>1· to nvlwld (]1(' ('011-

trn('i. Hui tldR lR a miRtakrn Yi<'\\' of ilH• Jaw on 
i hi-:-; im hj<'<·t. Thc1·c iR no ne<·rssit;v of ]ooki11g for 
i he <·011:-;iclc1·ation fo1· a legislative <·onh-art outside 
of tlH• ol>.i<'('h; f01· ·wl1i<-h ih<> ('01'}Wl',1tiou \\'aH in<·oi·-

10 p01·,li e<l. 'rlH'RP ol)jec·t:-; wp1·r <ke11H'cl by the Jegis-
la trn·<> io he b(•11l'fkial to the <·011rnrnnity, a1Hl ihiR 
hPn<'fi t (·on Rti tn t0:-; the <·011Hi <h--'1·,1 ti on f01· t lw <·on-
fra d, mHl no othrr iR 1·eq11in•d to 8llJ)pol't it. 'rlli:-; 
h,1H lH'Pn tlw ·wrll-RPttlr<l <lortl'ine of this ronrt on 
tlti:-; i•mhjec-t i-;inrr th<> c·aRP of Dai·tmonth College v. 
YVo()(lW:ll'(l, J -YVhe,1t. i>18.'' And lw <·ondnded with 
tlw foltatenwnt that taxation of pl'Ope1·ty exempt by 
<·onfrad imp:.1i1·R th<' obligation of i he couti-act, arnl 
i lH' j1Hlg·ment of tllP Rtate ronl't was reversed. 

20 

30 

'rhi~ ('ase is dirertly in point, bec-ausc, like a col-
lrge for the education of rlergy or lait~·, it tC'nds to 
the public good; an(l thr ronsideration of the eon-
tract flmving to the Rtate is the benefit the Stair 
<lrl'ives from thP maintenance of thr (~ollrge, 01· 

oi hrr drn dtable institution. 

SrP YiP";s of C'harn·rllor Runyon on thii-; ~mb,irri. 
2 Rtrw. :36, affirmed 4 Stew. 671. 

'l'n tlw same effect is Washington UniYersity Y. 

Rouse, SIi JffCt 1 where tlw ('hm·tcr was similar to tlrni 
of the Home of tlw Friendless, but instead of bring 
f01· the pnrposP of cm·ing f01· 11nf01·tnnatr frrnalcs, 
it w~1s fot the pm·pose of edurating ~,outh; and the 
<'01nt there helfl that ""\Vashington Uniwrsity had 
an irrepea]able ronfrart, and its p1·oprrty was not 
taxable. 

40 In University v. People of Illinois, supra 1 the 
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rhnd(•t· proYi,led that the propel'ty owuecl by tlie 
<·oi-poratiou shon ld he fm·ever free from taxation; 
and tlw rnit<>d States Supreme Com·t held the 
('h;trter to hC' inrpe:tlablr. 

lu Bom·d of J >il-edon; of Chi<.:ago 'rheologi<.:al 
~emina1·y v. People of State of Illinois, Slip1·a) the 
c·om·t, by a divided opinion, nphelcl the decision of 
the ~-Hate cmn·t holding the property taxable, be-
c·,rnsr of the p(•culi,n language of its charte1·. Tlw IO 
1:mgnage of the <"l1arte1· was: "p1·operty belonging 
oi-appe1·taining to said Seminai·y.'' 'rhe com·t held 
that the pi-operty not lwing tonnected to the Sem-
i11:11·~· 1·enderr,l the matter in (lonbt, and thrref01 ·e 
NnRtnilw<l thr (·onsfrudion of the Rtate com·t.· Rnt 
it Rni<l : "[f tlw hrngn:1g() waR the same as in Uni-
w1·sit:Y Y. TllinoiR, 811 /J/'({, a cliff(,1·pnt c·ondnsiou 
wonlcl 1><• 1·e:t('he<l.'' In othc>1· ,,·01·1ls, it made a dis-
till(·tion he tw<'Pll the p1·oprl'ty of the corpm·ation 
,1rnl the• p1·opel't,v of tlw Univr1·sity. .Tustire ,vhitP, 
with .Jnstires Jfrown and Holmes disRenting, wrote 
,1 vrry stl'ong opinion in favor of reversing the de-
ciRion of tlw Rtate conrt, on the ground that they 
ronld not sPr tlle nicr clistinction of ifr .. Jnstirc 
Pr('khnrn. who "Totr the rnnjo1·ity opinion, betwern 
tltr langnagr "belonging or appertaining to said 
Rerninm·y" arnl. pt·operty belonging- to tlw C'orpora-
tion. Her·r, howeve1', tlwrr is no ~mrh rloubt, ~R 

20 

the language is that the p1·opel'ty of thr rorporation 30 
sha 11 be exempt. ThiR opinion iR al Ro Rtrongl) · 
ngainRt thr lrga]ity of Rnch a tax. 

It wonl<l. br nselrsR to nndPl'i-a kP to reyie,-v thr 
vm·ions dPdsionR of onr com·t on thiR sn hjrrt, he-
ra11se, as Mr .. Jnstirr Swayze said jn the Hanovr1· 
rase, "each case depends on its own facts." There 
is no conflict between them, and on one side will be 
fonncl a lirw of nnth01·itiC'R whielt m·e within the 
1·11lr in thr Hanover case, and on ihe other, those 40 
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"·hkh couw witl1111 th<' n1lp iu ihe )It. l'JP:1:-iant 
( 'p111<>i<>1·)-<·:-tNP. 'l'hP di:-;til1c-t i011 in aH t]w:-;e <"HN<'8 
ii;; m,n-ke(l, and tltP <ledsions wen' alignetl nndp1· 
Piil1c>1· <·,ti-;<> n<T<mli11g· to ill<' fads _ 

'l'Ju, tliNii1wiio11 bet\\·eeu a g1·aut of hu1111111ity 
from tHx,ti ioll to :1 eo1·po1·ation whe1·e the <·o,·pora-
tion doPN notlliug i11 nmsi<lerntio11 the1·pof i:-i illw-i-
i r:1 t P<l hy t 1i <' <·as<' of 

( 111 ri,<.;f \ (1/111 n·/1 JI OSJJi I ul v. PhiludclJJltia 
(\)l(nf!J) :!-1 How. :WO; 

:rn<..1 wht•1·<-. m1 ilH' h:isis of iltt• g1·:rnt of hm1rn1tity 

the <·01·po1·,1ti011 <'x1wrnls rnoney8 all(J <loe:-; otlH•1· 

i hill gs ill emT~·iug ont the pu1·pose fo1· "·l1i<-h it wu:-; 
d1:t1·k1·p<l ii;; sl1ow11 1>)· t hP <·n:-;e of 

I/um(' of t/1<' f,'riend{('SS Y. House) 1:;11JJl'a. 

'rl1n;e disUw·t io11s a1·e 1u:ule in a munhP1· of rnse:-; 
20 in om· <·om·t:-; a11d the Vlli{e(l KtatPs cou,·ts, m1d we 

(lo not nn<1e1·:-;t:irnl that om· d('cisions :11·e in seriou:-; 
ronflict with tl1<· 1Jnii<>t1 Rtates decisions. 

30 

This case faJls m1u<·1· the rnle faicl <lown jn the 
l\It. Pleasant rai-;e all(l the United St::ites <·ases h1 
the following 1·e:-;pccts: 

(1) Then· is the ]eg.islafo rp grnut giviJ1g the 
exemption; 

(2) Thei·e iR :m arceptance of the grant; and 

( 3) In pnrsuance of that grant of 1870 the 

prosecnto1· extended its charity, ]aid ont and ex-
pencle<l moneyH, a('quit-ed p1·ope1·ty mid has <·:n·ded 
on its charitahk work e-ve1· shier, pm·smmt to tlH· 
grant, thns constituting good consideration. 

,ve, therefm·e, lrnvP tl1e tluee ronrnning ele-
mcHtR fixing tlir ronfrart as in<'JWalnble, viz., the 
grant , arceptanre, and consideration. To hold 

40 otherwise wou]d he violative of article one, section 
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ten, of ihc Constjtution of tlle United 8tates, wllich 
p1·ovides that 110 State shall pass any law impairing 
1he obligation of conti-acts. 

Ereu :1 ~tate (·om.;titntiou is u tau; within the 
meaning of the PcdP1·al p1·ohiuition. 

P. R.R. Co. v. ,fcnc,1; (Yity) :20 Vr . pp. 0-J-O-543. 

3. 
HE'rON TIA LL COLLEGE IS COXDUC'rI:KG A 

CHARfi'Y. 

Ra.rl v. vVond ct al. ) 8 Cush. ( l\fass.) 4:rn. 

In thiR rase the Sup1·eJnP Court of Massachusetts 
snid: "~\..11 gifts and grants in tnu,t for the support 
of pnhli<- won.;l1ip nrnl religions instrurtion, or for 
l he ndv~mr(•111P11t of piety, rn01·a lity, and useful 
Nlnr:1tion, ,11·<> vali(l ,lR <·harihthh' tnmts, arnl will 
h<-> eaniP<l into etfec-t hy this eo11J-t as a rourt of 20 
<-quity." 

It is nnnercssai·y to go further on the subject of 
the chai-arter of the business of Seton Hall College; 
it was c-hatitahle at rommon law, and such insti-
1n1ions haYP nlwayR been regarded in this country 
n8 hcing rhm·itable; and wherever a corporation is 
rngage<l in the lrnsiness set f01·th in the opi.nion of 
the Snp1·rmr f1011d of l\[assachusetts, its institu-
1ions m·c 1·cgm·ded flS rhatitable and eleemosynary. 

30 As above stat(:.d, thr 1·eason of all exemptions from 
taxation grantrd to surh institutiom:; is the con-
Rideration of the g1·0at good flowing ' to the people 
by thril- nrnintenanrr ,Yithout exprnse to the State 
or community. 

4. 
\Vhi]e to 11:-; ii- i;;rems elem · ihn t the charter and 

R11pp]rnwnt of Srton Hall College. under all the 
rirrurnstanres, ronstitute an inepcalable contract 40 
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whi<-h the h•µ;ii-;l.-1hn·e nrnnot altP1-, hnpait ot 1·Ppeal, 
j f tlH•1·e ii-; d011M 011 this s11bjPd the comt 8houl<l 
r-(•g:11·tl tlH· <·011i-;h11djou pl.H'ed 1tpon the same b~· 
11w ~I.tit> :rnd 1111rnki.pal authm·iti.t·s for 111)\nll'(ls of 
·ha If a <·e11( 111·y, ;i ll(l for npwanls of 11i.11e yc:us i:dnee 
the ad of 1 no:~ went into effect, and deeide tlw 
p1·opositi011 ju fovot of the ~ollege and against thP 
powe1· of faxatfon, and not <hive the coi-poi-ation to 

10 take its fnnds from the charitable uses £01· which 
the)' :ne internle<l, to deyote the same to fl11·ther liti-
gation. ':ro tax it now afte1· benevolent people for 
almost a half eentm·)' have eontrihntecl to the np-
lmildh1µ; mul snppm·t of this <'h:-nity on tlw faith of 
its exPmpti.ou. thns diminishing thPil- eonfrilmti.ons, 
ho1·cle1·s on deceit, nrnl i.s yiolati.ve of good faith. 

Where the lang·nage in a contract is indefinite oi-
amhiguo11s and of clonl,tfnl eoustrneti011, thP prac·-

20 tic-al interpretatfon of the 1rnrties thc111i;,wlvrs is 
entitled to great, if uot conti-olling, inf1ncHC-C' in Hs 
construction. 

Chicago v. 8lieldon) 9 Wall 50. 

This is the opinion of the United Rtatc•s Snptemc 
Court, and there can be no doubt that tltr Rtak, 
the Village and Seton Hall College f01· this Jonµ; 
period of years gave this practical jnterptetation 
to the charter and supplement, ancl Rhoulcl not at 

3o thfa 1 ate day be heard to say that th e:v we1·e wrong 
in their intei·pretation. 

40 

It is rcspectfu Uy su brnittecl that thr jndgrnc>nt of 
the Supreme C011rt shou lcl he reven;ed and the tax 
set aside. 

SVILL TAU .T. KE...--\.R~S, 
Attorney for and of Oonnsel 

wWi Seton Hall College. 
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POINTS OF LAW. 

I. 
The property of Seton Hall College, 

the tax upon which is sought to be 
set aside, is adm.ittedly not exem.pt 
under the General Tax Act of 1903, 
since; 

A. It is not land upon which the buildings of 
the college are situated; 

B. Such land is not necessary to the fair use 
and enjoyment of such buildings; 

C. Such land exceeds the amount allowed to be 
exempted; 

D. Said land is not an endowment or fund 
held exclusively for the charitable purposes of 
the prosecutor. 

Vol. 4, Comp. St:at., Taxes wnd A1ssPR1:,;-
men:ts, p. 5079 ; 

State) Nevin _. v. Krollman _, 38 N. J. L.. 
574 (Ct. of E. & A.); 

10 

20 

30 

40 
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Institute of Holy Angels v. Bender) 79 
1N. J. L., 34; 

Bancroft v. Magill) 69 N. J. L., 589; 
State) Bd. Equalization of Taxes v. Plain-

field Y. M. 0. A.) decision July 12, 
1911; 

Stevens Inst. v. Hoboken _, 7 4 N. J. L., 81; 
Stevens Inst. v. Bowes. 78 N .• J. L. 205 · 

/ ' ' Sisters of Charity v. Gorey) 73 N. J. L., 
699 (Ot. of E. & A.); 

Cooper Hospital v. Camden) 39 Vr., 691; 
State) Church) Pros.) v. Lyon, 32 N. J. L., 

360; 
Stra,te) Church) v. Axtell) 41 N. J. L., 117. 

II. 

The supplem.ent to the charter of the 
prosecutor granting exemption fro -m 
taxation has been repealed, unless it 

20 constitutes an irrepealable contract. 

A. By the constitutional amendment of 1875. 

Vol. 1, Comp. Stat, sec. 12, p. LXXXVI; 
Sisters of Charity v. Twshp. of Chatham 

(Ct. E. ,& A.), 52 N. J. L., 374; 
Sisters of St. Elizabeth v. Ohatharn) 22 

Vr., 89; 
Cooper Hospital v. Camden) ,supra; 

so State) Newark & S. 0. Ry. Go. v. Clark) 
53 N. J. L., 332; 

Cooper Hospital v. Burdsall) 63 N. J. L., 
85; 

State) North Ward Nat. Bank) v. Newa,rk 
(Ct. E. & A.), 40 N. J. L., 558. 

B. By the General Tax Act of 1903. 
Hanover Twshp. v. Camp Meeting Assn., 

76 N. J. L., 65; 
4.0 Public Service Ry. Go. v. Bd. Equaliza-

tion of Taxes) 80 N. J. L., 533. 
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III. 

The exemption from taxation granted 
in 1870 by the supplement to the char-
ter of the prosecutor, does not con-
stitute an irrepealable contract, and 
such exemption has therefore been re-
pealed. 

A. A strong presumption always exists against 
the exemption of property from taxation. 

Little v. Bow ·ers, 46 N. J. L., 301; 
Cooper Hospital v. Camden) supra ; 
St. Bd. of Assessors v. Paterson ~, 21 Yr., 

446; 
Sisters of Charity v. Gorey) supra; 
'Pucker v. Perguson) 22 ·wall., 527; 
Chicago Serninary v. l ll.) 188 U. S., 662. 

10 

B. The charter of Seton Hall College has in- 20 
corporated in it by implication the provision that 
"the charter of every corporation which shall 
hereafter be granted by the Legislature, shall be 
·'subject to alteration, suspension and repeal in 
''the discretion of the Legislature.'' 

P. L., 1846, sec. 6, p. 16; 
Little v. Bowers) ,supra; 
Staite) S. 0. & Newa ,rk lly. Go. v . Cmrk _, 

sup 1ra; 
Cooper Hospital v. Camden_, supra. 

0. The unbroken line of authorities in this 
jurisdiction shows that the facts in this case do 
not constitute the charter exemption of the prose-
cutor an irrepealable contract. 

Hanover Twshp v. Camp JJf eetinq Assn., 
supra; 

Bd. of Assessors v. Paterson & Ranuipo 
R.R. Oo.) 21 Vr., 446; 

Oooper Hospital v. Camden) supra; 

30 

40 
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Little v. Bowers) supra, affirmed in 19 Vr., 
370; 

New Jersey v. Yard) 96 U. S., 104; 
State) Ne.w,ark & S. 0. Ry. Go.) v. Clark) 

,suipra, affirmed in 25 Vr., 213 ; 
Flower Hill Cemetery Go. v. N orth Ber-

gen) 39 Vr., 448; 
Ghrist Ohitrch Hospital v. Ph ila. Co .. 

24 H6ward, 300; 
Tucker v. Ferguson) supra; 
West Wis. R.R. v. Bd. of Sup ervisors) 93 

u. s., 598; 
.Mt. Pleasant Gem. Go. v. Newa rk, 23 Vr., 

539; 
Singer Mfg. Go. 1) . H eppenheim er. 29 Vr., 

663; 33 Vr., 289. 

MEMORANDUM OF LAW . 

I. 
20 The property of Seton Hall College, 

the tax upon which is so.ught to be 
set aside, is admittedly not exempt 
under the General Tax Act of 1903. 

T1h'e provisions of this ac,t appUc~ble to the case 
at har, appear in 

Vol. 4, Comp. Stat.~ T'axes an <l ARse~-
m'ents, p. 5079, 

30 as follows: 
"The :frollowing property shall be exempt 

from taxation under this act, nam ely * * 
* all buildings actually and exclu sively used 
for colleges * * * not conduc te:d for pro-
fit * * * :and the land whereon the same 
are situated, necessary to the fair use and 
enjoyme!nt thereof, not eX1ceeding five acres 
in extent for each * * * and the enclow-
ment or fund held excluisivelv for t he chari-
table purpos 'es of the corporation owni ng such 

40 building." 
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The above provisions make a triple ·test which 
must be fulfilled before such land can be held to 
be exempt. 

A. Only such land is exempt whereon the 
buildings "actually and exclusively used for col-
"leges" are situated. 

B. Only so much of that land is exempt "as is 
"necessary to the fair use and enjoyment" of 
"the buildings actually and exclusively used for 
''colleges''. 10 

C. Such lands will be exempted to an amount 
"not exceeding five acres in extent for each.'' 

'l'hi1s construdion of the statute h1as been adopt-
ed in the following cases, among other:;;; : 

S tate) Nevin) v. Ifrollman) 38 N. J. L., 
574, (Ct. E. & A.); 

Institute of Holy Angels v. Bender) 79 N. 
J. L., 34; 

Bancroft v. Magill) 69 N. J. L., 589; 
S t•ate Bd. of Equalization of 'Paxes v. 

Plainfield Y. M. C. A.) deci,sion 1·en-
dered July 12, 1911; 

S tevens Institute v. Hoboken) 74 N. J. L., 
81; 

Stev ens Institute v. Bowes) 78 X. J. L., 
203; 

Sis ters of Charity v . Corey) 73 ~- J. L., 
699 ( Ct. E. & A.) . 

Applyin g t he doctrine of thes ·e cases to the Iand 
in questio n, i:t ,vill be found th'at such land <loe:;; 
not meet a single one of the tripl e tests impose,l. 

Firist; suc1h land is not "land whereon the same 
"(buildings) are situated'', since the college build-

20 

30 

ings are sit uated on the ot,her side of SoutJh Orange 
Avenue, the main and broad thorougM~are between 
South Orantge and Newark. 1from the land upon 
which the tax is sought to be set aside. The 40 

. Supreme Oourt in :affirming the d·ecisi,on of the 
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bd~wd of equalization of taxes, specificall y finds 
"these tracts do not include the lan 1d upo n which 
"the college buildings are eree:ted". ( State of 
Ca,se, p. 21.) 

Secondly; the lands in question are ·not "neces-
~'sary to th ·e fair use and enjoyment" of the col-
lege \building,s in any way. 'The proof shows that 
such l'am1s are used as paisturage for ciat.tle and to 
raise farm produce, both of which :are used lJy tl1e 

10 
stu 'dents and. other membei~s of the college, but 
they are not neces1sary even for the fai r use and 
enjoyment of such students. And the statute 
clearly doe's not make the use an 1d enjoyment of 
the students a test, but 1he use and enjoyment orf 
t)he buildi ,ngs). the obje 1ct 'being to allow such build-
ings sufficient land to afford a proper curtil'age. 
That this is the .settled law, the case of Stevens 
l11stitiite v. Bow,es) supra, will .show. In that case 
certain pro 'perty was faxed w hic'h th 1e court found 

20 to be an athleti 1c field. 'The opinion in part is as 
fo1lows: 

30 

40 

"'rhe 'president testifies that an athletic field 
is a distinc:t necessity in connection with the 
obtaining of a higher degree of efficiency in 
instruction. Conce:ding this for tJhe sake of 
argument, we a.re unahle to say that the build-
ing of the athletic field falls within the ex-
emption of the statute * -K· * nor do we 
think that the general athletic needs of stu-
dents art an institution of learnin g, make a 
neighboring athletic field ne 1cessary to the fair 
use and enjoyment of the builcliil1g·s." 

Thirdly; the lands sought to be exempted from 
tax:ation !far exceed in :area tJhe amount allowed 
to be exempted in accordance 1with the statute 
where such land comes clearly within the other 
necess 'ary tests. 

LruSitly · said land ,cannot be exempted from tax-
ation on ~he plea that rt is "'an endowment or fund 

"held exdusi vely for the c·h:aritable purposes of the 
"c 1orpor:ation owning such 'build.ings ·." 
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The decisions have un animously held that such 
endowments or funds never include land. 

State) N evin-J pros.) v. Krollma .n, supra; 
Cooper Hospital v. Camden-) 39 Vr., 691; 
State) Church) v. Lyon) 32 N. J. L., 360; 
State) Church) v. Axtell) 41 N. J. L., 117. 

Moreover, the proseicutor 'has never pressed the 
point tha t the land in question is exempt from tax-
ation under the tax act of 1903; no point w.as made 
of such quest ion in its brief before t he Supreme 
Cour!t; no argument wrus made thereon, and it is 
dearly un 1dersto od that rsuch -pointt 1will not be 
raised on this hearing; the a:bove memorandum 
being given merely for the information of this 
hbnorable court. 

II. 
The su pple m.ent to the charter of the 

prose cutor granting the exem.ption 
'?O from taxa tion, has been repealed, un-

less it constit utes an irrepealable con-
tract. 

A. By the Constitutional Amendment of 1875; 
B. By the General Tax Act of 1903. 

A. 
By the Constitutional Amendment of 1875, it 

was provided inter alia that "property shall be so 
"assessed for taxes under general laws and by 
"uniform rules according to its true value." 

In tihe 'Case of 

Sisters of Charity v. Twshp. of Ohatharn 
(Ct. E. & A.), 52 N. J. L., 374, 

the Court, by Chielf Justice Beasley, held that an 
act exempt ing the property of the plaintiff in 
error from taX'ation : 

40 



''must be held to 'have been annull ed by the 
intrinsic force of t:he a:menda:tory pro vision of 
-t;he comsti1tution requiring propert y to 'ibe 
'a;s1siessed for taxes under general laws and by 
'uniform rules according to it's tru e value'. 
Tihe general rule that was deemed appo-~ite 
was thus expressed in the opini011 tHmt wias 
Tead in the c3Jse (in the lower ciomt ) in these 
words : 'Tihat under our present constiitut.ion 
'there can !be no exemption of prop erty from 
'taxation by force of speci:al or lo'cal statuteR, 

10 'e~cept, of course, in ·ca'Se of :some cont1·att 
'whkh the amendment of the organic la"· 
''could not reach.' The general p1•or,osition 
t1ms iap'plied a1nd announced is, in the opin-
ion oif •this court, wholly in 1disput able. It is 
but the expression oif the force of a train of 
de1cisionP. jn t1he Supreme Court and in this 
Court." 

·The case of Sisters of Charity v . Gorey, supra, 
although oy;erruling the above case upon another 
point, affirmed 1t uporn the point stat ed, and the 20 
fol lowing cases are directly in 1accio~d t herewith : 

Sisters of St. Elizabeth v. Chatham, 22 
Vr ., 89; reversed on other grounds in 
23 Vr., 373; 

Cooper Hospital v. Camden , supra ,; 
State Newark & S. Orange R.R. v. Clark, J • 

53 N. J. L., 332; 
Cooper Hospital v. Burdsall , 63 :N. J. 

L., 85; 
30 State North Ward Na,t. Bank , v. New<J.rk) J 

40 

(Ct. E. & A.), 40 N. J. L., 558. 

B. 
The General Tax Act of 1903, supra, has also 

been held to repeal all acts, general and special, 
inconsistent with its provisions. 

In this regard, J us'ti'ce Swayze, in the ca. e of 
Hanover Twshp. v. Camp Meeting Assn., 

76 N. J. L., 65; 
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holds : 

"
1T1he act of 190~ provides tha ·t all property 

within the jurisdiction of tlhis state, not ex-
pressly exempted, by this act OT exduded 
fr om its operation, shall be :subject 'to annual 
1baxatiion mt its true value under this act. 
All acts, general anld spedal, inconisi1sten t 
with its provi ,sions, are repeal·ed. Tl1e ob-
vious effect of these provisions was to repeal 
all exemptions, except thoise allowed 1>.Y the 
a!ct of 1903, ais far a:s the LegisJ.atnre ha ,s the 
power so to do." 10 

In accord with this cruse is t:he 1·eicen1t holding 
of t,he Supreme Court in tlhe case of 

Atblic Service Ry. Co. v. Bel. Equaliza-
Non of Taxes, 80 N. J. L., 533. 

III. 

The exemption fro .m. t ·axation granted 
by the supplement to the charter of 
the prosecutor in 1870, does not con-
stit ute an irrepealable contract, and 
suc h exemption has therefore been 
rep ealed. 

A. 

A strong presumption always exists against the 
exemption of property from taxation. 

20 

In fac t, tJhe courts have 1·iepeatedly held that 
30 

such exempti 1oi11 will be enforced "only when the 
"opposite judgment cannot be formed by a ration-
"al mind ." 

In the case of 

Little v. Bowers) 46 N. J. L., 301; 

Justice Dixion •says : 

"I n view of the extraordinarv characte1· of 
this power (to exempt foom ta;a ,tion) o,f the 
grea t i·nconven'ien 1ce consequent even upon its •40 

occastl.onal use, of the utter destruction of 



10 

governrrnent thalt would follow iits frequent 
and impartial exericise, courts must feel con-
1strained ·to decide that it has been put in 
force only when 1t1he opposite juidgment can-
not 'be lfiormed by a rational mind. If there 
is doubt ,whether the S1tate 'has part ed witJh 
any pulblic right, it is to ·be resolved that ft 
bias n1ot; •certainly l1anguage c1an s1carcely ex-
p,re~s the reluctance of court ,s to in f.er that 
this most important of all puibli'c rigb tR has 
been surrendered." 

10 To the same eff,ect is the opinion of the CoUTt 
of Errol1S and Appeals in ,the case of 

Cooper Hospital v. Caniden) su pra, 
as ,foHows: 

''A contract thlat disables the stat e from ex-
ercise of the -sovereign prerogative of taxation 
witlh respec,t to t'he property of a given cor-
poration, is in de1~ogation of comm1on right 
arnkl so 1far as, it goes is subversi ve of the 

20 power of the . government itselif. Every rea-
sonable intendment is against the existence 
of such a ·con'tra-ct. He ,who comes into 'C1ourt 
as•serting its exilsitence, must be pr epared to 
shiow that in •fad it was made as all eged, and 
that itis ,t1erms are such a.is to reas 'Onably ad-
mit of no other interpretJation th an that 
·claiirned." 

30 

4.0 

1.'he opinion of the court in the case of 
State Bd. of Assessors v. Pat erson, etc., 

21 Vr., 446, 

is equally 3:S forceful. The court there says: 

"Every reasonable doubt s'h'all be resolved 
against it (t!he exemption). Wher e it e~ists 
it is rigidly 1scrutinized and never permitted 
to extend ei,ther in scope or duratiion , beyond ' . . * what the terms of the coucess10n r eqmre 
* * 'This is ,the settled doctrin e of the 
Supreme Court." 
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In aercord with this vie"T, see cases of 

Sisters of Charity v. Gorey) supr·a, at p. 
706; 

Tucker v. Ferguson, 22 Wallace, 527; 
Chicago Seminary v. Ill., 188 U. S., 662. 

B. 
The charter of Seton Hall College has incor-

corporated in it by implication the provision that 
"the charter of every corporation which shall 10 

"hereafter be granted by the Legislature, shall 
''be subject to alteration, suspension and repeal 
''in the discretion of the Legislature.'' 

By "An Ad Concerning Oorpomtions" P. L., 
1846, p. 16, Sec. 6, it is· provided that "the char-
1'ter of every corporation which ,sh'all hereafter he 
"gran 1teJCl by the Legisl:ature, slhall 'be subjec,t to 
"alterat ion, suspension and repeal in the diseretion 
"of the Legi1slature". ·This p,rovi1sion now .forms ~o 
Section 4 of the present Corporation Act. 

The Courts of this State have repeatedly held 
that such p rovision must be read into the charter 
of every corporation incorporated subsequent to 
that act, together with the suppl ,ements i:lhereto 
and amendme nts thereof. 

In 'tlhe cnse of 

Little v . Bowers, supra, 

the Court sai d : 

"All acts of the Legislature are performed 
in C'onromplaUon of existing laws and repeals 
by imp lication are not favored, and. hence 
this law of 1846 is to 1be considered as em-
bodied in every corp 1orate ch1arter thereafter 
pas sed, unless a p1Wpose to exclude i1t be 
plainly preserved." 

To the same effect, see the cases of 
State, So. Ora.nge & N ewwrk Ry. Go.) v . 

Olark, sup:ra; and 
Oooper Hospital v. Camden, srupra. 

30 

40 



C. 
The unbroken line of authorities in this juris-

diction shows that the facts in this case do not 
'constitute the charter exemption of the prosecu-
tor an irrepealable contract. 

In considering the qu 1estion of whether an ex-
iemp,tion in t:he 'charter of a icorpor'a tiou consti-
tutes a con tract which cannot 'be rev oked by the 

10 Legislature, the points outlined above musi aliways 
be ·b'orne in mind, Il'arrnely; tha;t suc'h an exemption 
would :not be cornsidered i1rrepealable, except w(hen 
"the opposite judgment cannot be formed by a 
"rational mind" and that the chart er of every 
corporation i:nciorporated subsequen t to 1846 is 
expreSisly sulJject to the condition tha t the Legis-
liatnre may alter or r-epeal its provi 1sicmtS. 

20 

Keeping in mind these legal condi t~ons, let us 
consider the cases where charter exemptions have 
been questioned by the Com".bs of thi s State. In 
the case of 

Hanover 'Pownship v. Camp Mee:tin.rJ 
ilssn.) supra, 

Justice Swayze in hitS opinion tak es up 1n turn 
pmctically all of the cases concernin g this que8-
t:Lon, and discusses their bearing th ereupon and 
their distinguishing features. In regard to the 

30 general rul 1e he says: 

"The question which arises is w1hether in 
·any par.tilcular ease the exemptio n, total or 
'Pm•tfal~ is a mere gratuity, or whether the 
elements of a binding coutmd are present. 
If the exemption is a mere gra 1tuit y, it is i:ml>-
ject to repeal * * * . 111 every case t'lw-re 
is present the element olf an a1gj•ee-meM 
evinced by the acc-eptia;nce of a charte-r, an_d 
the question necess'arily is 1wlhether there is 
such a ·consideration :a:s will ma ke the ag-ree-

40 ment :a 'binding contract. \Ye faH to find a 
considerat1oo in ithe present cha rter. The 
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·whole language speaks of privileges conferred 
upon :the incorporators. No obligation is 
imposed upon them, nor is there anything to 
ind icate that the Legislature expected the 
Srtate to benefit Jby the incorpora:tion. To use 
the language of the Cour't of Errors and 
Appeals i.11 •the Paterson (~ Rnmapo Ry. Go. 
case, 21 Vr., 446, 'There w-a:s no serviiee, dnty, 
expenditure or other remunei·aitive condition 
impose d upon the corporation, either (lfr1ectly 
or as a consequence o,f the exercise of priv-
ileges and ,franchises co:nferreicl by the same 10 
Legis la.ture.'" 

'To the ·same effiect is the ruling of •tihe flonr't 
of ErroriS and Appeals in the c1a1se of 

Cooper Hospital v. O,arrnden) supra. 

The Oour.t, 1by Pitney, J., says, page 698: 
"The consideration upon which the Leg1s-

l:ature was induced to offer this corporate 
franch ise and the immunity from taxes and 
iassessmeruts was the proip'osed 1conveyance to 20 
be ma.de by the devisees of ,Nilliam D. Cooper 
,d'eeease'd and Alexander Co 1oper. * f', * 
In our ju 1dgment, in ,order to sustain t[1e 
claim that a eon:tiract had adseu, it woulid 
require some thing nrnre th'an the mere issi1-
ance and exercise o.f the c01·p01~a te powers ; 
'.mless the devisees of William D. Coioper, 
decease d, and Alexander Goope1· made over 
t'o the corp o1·aUon or jts trustees the lands 
and moneys (·ontemplated by the art there 
was no -such acceptarnce a ,s wonld binrl the ao 
State to refrain thereafter from suhjeeting 
the p1·operty of the corporation to tax •ri..:; or 
assessme nt." 

In the case at bar we find neillier of the two 
most import ant elements, as stated in the opin-
ions of Justice Swayze a;nd Justice Pitney. 

In the first place, the ·charter of Seton Hall 
College w1a;s granted and accepted nine years be-
fore the exemption from taxation was granted ·by 
the Legislat ure. The corporation had exercised 40 
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its franchises for that period of time with out any 
regard to such exemP'tion. 
- In the S'econd ,place, when the exempti on was 
gr.anted, no giHs of lands or moneys ,vere in any 
way contempl1ated; a:nd 

Lastly, there was no condition or obliga tion im-
posed upon the eorporatiron in any way in con-
sideration of the grant of exemption. 

The Supreme Court in the case a;t 'bar has aptly 
10 remarked : 

aThe passage of the exenipting act imposed 
no new burden or obligation 'itpon the bene-
ficiary) and it conferred no new hernefit upon 
the Stcite. True, the extension of the field of 
its opera;tions 'by the ap :pellant in ,consequence 
olf Hs freedom from taxation might increase 
the extent of its benefits to sodetv as an edu-
cational institution, but any su;h ea·tens-ion 
was purely voluntary and was in no case a, 
conditfon to the enjoyment of the tax e.1:ernp-

20 tion_,') 

30 

In view of the opinions in the above cases the1•,e 
c:an be no dou :bt that the chanter exemptio n in this 
ca:se does not constitute the irrepealable cont·ract 
contended for by foe prosecutor. 

But the Courts of this State have gone even fur-
ther in their views as to what will and what will 
not constitute an irrepealable charter exemption• 
In the ,case of 

Little v. Bow ,ers) cited supra) 

011 another point, an exemption from taxation 
was granted in the following language: 

"It shall be the duty of the treasur er of 
said company * * to pay to the Treasurer 
of this State a tax of one-half or one per 

f "d d * * * centum upon the cost o sa1 roa 
provided that no other tax or impost shall 
·be levied or assessed upon the said company." 

40 The Court, by Dixon, J., held that despite the 
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fad that the company had a('.c:epted this exemp-
tion and had acted upon it, and despite the lan-
guage of the exemption: itself, which almost ex-
pressly stated that there was a consideration for 
the exemption from general taxes, such charter 
provision did not oonstitute an irrepealahle con-
tract. The Court there distinguished the case of 

N. J. v. Yard, 95 U. S., 104, 
upon which great stress is laid by the ·prosecutor, 
by saying that in that case the State's right to 
tax the company was a vexed question pdor to 
the passage of the exemption 1supplement, that 
the passage of suc:h exemption su,ppleruent \Yas, 
therefore, an adjustment of the dispute by con-
tract which made a good consideration, and, fur-
thermore, that the very language of the exemp-

10 

tion itself was an express contract in that the 
exemption was declared to be "In lien and satis-
faction of all other taxation or imposition what- 20 
soever." 

This case is affirmed 19 Vroom, 370, and i-s 
cited with approval and directly followed in the 
case of 

State, Newark) and tdouth Orange R. R., 
l'ro8ccutor c. Clark, supra, affirmed 
25 Vroom, 213. 

In accor dance with the above doctrine we find 
the ca.Res of : 

Plower Hill Cemetery Go. r. North Ber-
gen, 39 Vr., 488; 

Ghrist Ohiirch H osp,ital v. Philadelphia 
Oo., 24 Howard, 300; 

Tucker v. Ferguson, supra)· 
West Wis. R. R. v. Boarcl of Supervisors) 

93 u. s., 598. 

30 

The only case~ in this State where the charter 40 
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exemption has been held to be an irre pealruble 
contract are those of 

Mt. Pleasant Cemetery Go. v. Newark, 
23 Vr., 539; 

Singer Mfg. Go. v. H eppenhe imer, 29 
Vr., 633, 33 Vr., 289. 

On these cases the prosecutor natur ally lays 
great stress, but they are quite in accord with 
the rule enunciated in the cases cited above, as 

10 will 'be seen by consideration: thereof. 

20 

In the Mt. Pleasant Cemetery case, the eharter 
exemption was provided for in the chart er itself, 
before such had been accepted by the cemetery 
company, and, therefore, the -acceptan ce of the 
charter and the incurring of the obligations in-
cident to the enterprise formed a good considera-
tion for the contract of exemption. As the Court, 
by Beasley, the Chief ~Tustice, there says: 

"Here ,ve have this legislative promise of 
exemption set fo1·th in the origina l charter 
of this compaJ1y; it ,vas made whil e the mat-
ter was iu fie1·i, and it was obviously an in-
di:.1cem<"lli-to th(> corporators to accept the 
cha1--ter and incur the expenditureR- incident 
to the Pnte ,rprise, anrl, on tJ1e othe r side-, tl1r 
LPg:ii;:]atme had fo1• itR ronsifler ation the 
Pxpecta+ion of tlie h<>nPfi.'t:-i that might re~nlt 
fr-orn snrh expPnclitnrP." 

ao Furthermore, it should be remarked that the 
charter of the ,corporat,ion was granted previous 
to 1846, and consequently the provision that the 
Legislature could alter or repeal the pr ovisions 
in the charter was not made a portion of such 
charter. 

In the Singer Manufacturing Compan y cases, 
the charter exemption, provision 1which was in-
corporated in the original charter, -as in the :Mt. 

40 Pleasant Cemetery case, furthermor e pr ovided 
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that -such corporation should not be liable to any 
tax or impost w:hatsoever "If and so long as the 
said corporation shall invest and keep invested in 
real esta te within this State the sum of five hun-
dred th orumnd dollars." This ,; on its very face, 
shows a valid consideration for the charter ex-
emption, which, therefore, constitutes an :ilrrepeal-
able contr act 

In view of the lack of decisions in this State 
favorable to his side of the case, the prosecutor 
has cited several cases from other jurisdictions, 
hut these a1·e easily shown to Le quite distingui ,sh-
able from the case at bar, and the authol'ities 
above eluc idated. In the case of 

Honie of the Friendless v. Rouse) 75 U. 
s., 430, 

the prose cuto1· was incorporated in 1853. A 
statute of t he State of Missouri pas 1sed in 1845 
in its seventh section provided that: 

"The charter of every eorporation that 
shall hereafter be granted by the Legislature 
shall be subject to alteration, suspension and 
repea l in the discretion of the Legislature.'' 

T11e act incorporating the Home provided that: 
"Th e p1·operty of said corporation shall ·be 

exempt from taxation; and the sixth, seventh 
and eighth sections of the first article of 

10 

20 

the act tonce •1•1Jing corporations, approved 
)Iare h 19, 18-15, .-;hall not apply to this cor- 30 
poratio 11 .-') 

The Cour t in its opinion says: 
"As the charte1· in controversy was granted 

in 1853, it would have been subject to this 
genera l law if the Legislature had not irn its 
expres s terms withdrawn from it this dis-
cretio nary authority." 

This case is far from being an aut:hority in 
favor of the prosecutor, and is directly opposed 

40 
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thereto, inasmuch as the Court ,says th at the 
charter exemption would have been :subject to 
repeal had the Legislature not expressly stated 
that its power of repeal 1was withdrawn. The de-
cision in 

University v. Rouse) 75 U. S., 439, 

rests upon exactly the same ground as in the case 
of Horne v. Rouse) s1lp1ra) for the charte r of the 
University contained exactly the same provision 
about the freedom of the corporation fro m taxa-
tion, and from the liability to have its cha rter in-
terfered wit:h at the discretion of the Legi slature. 
In the case of 

OMca,qo Theological Seminary 11. Illinois, 
1.88 u. s., 662, 

the charter exemption from taxation sta ted that 
such exemption should last "forever," such chaT-

20 ter was accepted, expenditm·es made the reon, and 
the court , consequently held that the Legislature 
was hound to carry out what it had pro mised to 
do. The case of 

30 

40 

New Jersey v. Yard) 95 U. S., 109, 

has Leen suffidently distinguished above in thr 
opinion of Dixon in the case of Little v. Bowers. 
In the case of 

University v. The People,, 99 U. S., 309, 
25 U. S. Supreme Court Reporter, 
page 389, 

not only was the charter exemption grant ed with-
out either the express or implied inclusion of the 
power of the Legislature to alter or repeal said 
charter, but said charter exemption stated i1;. ex-
press terms that such exemption was g1·anted 
"forever." 

Moreover, the Court ( of the State ) in its 
opinion says : 
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"nie Com·t thus concedes that there was a 
cont ract so far as the Legislative power ex-
tend ed. It is 'Possible that if that question 
had been fully investigated and all the facts 
neeessary to •decide it were before the Court, 
it might not appear t:hat all the land suib-
jeeterl to taxation by the judgment of the 
Sup rrme Court ,was bought after the date of 
the amended charter, or donated on the fait:h 
of tha t exemption." 

And the n continues that such hmds would not 
be exempt ed from taxation. 

This is exactly the case of the lands soug·ht to 
be exempte d by the prosecutor, for they we1·e 
bought before the date of tlie exemption supple-
ment, and were not donated upon the faith of 
such exemption. 

It would consequently a:ppear that the Supreme 
Court of the United States in a ease cited by the 
prosecutor decided that I-ands such as the prosecu-

10 

20 tors were not entitled to exemption, even if the 
charter exemption were an irrepealable contract. 

In conclusion, it would, therefore, ap:pearr: 
First: Th.at the prose-cu tor 'has been forced to 

admit that the land iii question is not exempt 
from taxat ion under the pl'Ovisions of the general 
tax act of 1903, for the reason that sueh land is 
not 

a: Land whereon the buildings used for the 
30 College are situate. 

b: Necessary to the fair use and enjoyment of 
such build ings, as distinguished from the persons 
dwelling therein. 

c: That such land exceeds the statutory pro-
vision as to the amount which can be exempted. 

d: That such land cannot be exempted as an 
endowment or fund held exclusively for the chari-
table purpo ses of such instjtution. 

Second: That the exemption Olf such land ;s from 
40 
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taxation in the supplement to the char ter of 
t~e prosecutor has been repealed, unles s such 
exemption is an irrepealable contra.et-

a: By the amendment to - the constitu tion of 
1875. 

b : By the general tax: act of 1903. 

Third: T·hat 'the charter exemption of the prose-
cutor is not an ir1 .. epeala.ble contract for the 
reasons 

a : That the clause em:powering the Legislatme 
to alter, suspend or repeal such char ter is em-
bodied in it. 

b: That isuch an exemption will IJe held to he 
an irrepea1able contract only ",when th e opposite 
judgment cannot be formed by a ration al mind." 

c: That the _prosecutor did not accept its char-
ter upon the condition of such exemptio n, did not 
obtain the la;nds in question by reason thereof, 

20 never undertook any burden or obligation because 

30 

4:0 

of such exemption, and ,vas hound in no way 
thereby. 

Fourth: We find that the prosecutor has cited 
a case from the United States Suprem e Court, 
holding that even if the charter exemption 
is an irrepealable contract and the land s sought 
to be exempted, as in this case, are acqu ired pre-
vious to such grant of exemption and not in con-
templation thereof, such lands cannot ibe exempted. 

We, therefore, reS'pectfully submit th at the de-
cision of the Supreme Court of this Stat e ,l)e af-
firmed. 

ReRpectfully submitted, 
RIKER & RIKER, 

Attys. for Village of Sout h Orange. 
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