
New Jersey Court of Errors and Appeals

Al f r ed  H . H o lb ro ok ,
Prosecutor-Appellant,

vs.

City  of  E a s t  Or a n g e  and A n dr ew  Mu r r a y , 
Respondents and Appellees.

In Certiorari.

On Appeal from  
Supreme Court.

BRIEF FOR RESPONDENT ANDREW MURRAY.

This case grow s out o f a sp ecia l election  held  in the C ity o f  
East O range M ay 7, 1918, under the act known as the Local 
Option A ct, C hapter 2, L aw s o f 1898.

The declared resu lt o f  sa id  election  being 73 m ajority  in favor  
of prohibition.

A  petition  to  con test the v a lid ity  o f sa id  election  w as filed  
under the sa id  act, d irected  to  the H onorable W illiam  S. Gum- 
mere, Chief J u stic e  o f  the Suprem e Court, se ttin g  forth  that the  
constitutional an d  s ta tu to ry  p rov ision s o f  th is S ta te  in  regard  
to 1,500 voters in  the m ilita ry  and naval service had not been  
complied w ith ; th a t 90 b a llo ts received  from  such voters had been  
unlawfully r e je c te d ; th a t sa id  v o ters had been d ep rived  of their  
votes, and p ra y in g  th a t sa id  election  be se t aside.

A hearing w a s had  thereunder, w ith  th e resu lt that an order  
was made by  the C h ief J u stice , rec itin g  the fa cts  found by him  
(pp. 76-78) and conclu d ing  as fo llo w s: “ The sa id  fa cts  hav in g  
been considered and the argum ent havin g  been heard and it 
appearing that qualified  e lectors o f th e  C ity  o f E a st O range in  
the m ilitary  and n ava l serv ice  o f th is S ta te  or o f the U n ited  
States, who h ad  a r ig h t to vo te  at the a forsa id  election  w ere  
deprived o f the r igh t and op p ortu n ity  to vote  w as sufficient to  
have changed the resu lt o f  such e lection : I t  is , therefore, on 
this 16th day o f  J u ly , 1918, o r d e r e d , that the a foresa id  election  
and the resu lt th ereo f be an d  the sam e is  hereby set aside and  
for nothing h o ld en .”  T h is w as confirm ed by the Suprem e Court 
in certiorari (sta te  o f case, p. 185).
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Vv;_ ... . i.

Sufficien t an d  v a lid  g ro u n d s a p p ea r  in  th e  p e tit io n  contesting 
th e  v a lid ity  o f  th e  e lec tio n  to  g iv e  th e  J u s t ic e  ju r isd ic tio n .

P e t it io n , pp . 61-63, S ec. 25, C h ap ter  2, L a w s o f  1918 p 
32.

2.

V o te r s  a b sen t in  m ilita r y  an d  n a v a l serv ice  w ere  en titled  to 
vo te . C om p lian ce  w ith  th e  la w s en a b lin g  th em  to  v o te  w a s an 
e s se n t ia l p r e lim in a ry  step  o f  th e  e lection .

K n o w led g e  o f  th e  e lec tio n  cou ld  n o t be im p u ted  to  them  as in 
th e  ca se  o f  a g e n e ra l e lec tio n  w h ere  th e  d a te  ^and ob ject is  fixed 
b y  sta tu te .

A r tic le  I I ,  P a r . 1 o f  th e  C o n stitu tio n  p ro v id es  th a t in  time 
o f  w a r  no e lec to r  in  a c tu a l m ilita r y  serv ice  o f  th e  S ta te  or U nited  
S ta te s , in  th e  a rm y  or  n a v y  th ereo f, sh a ll be d ep r iv ed  o f Ins. 
v o te  b y  rea so n  o f  h is  ab sen ce  fro m  h is  e lec tio n  d istr ic t, and 
th e  L e g is la tu r e  sh a ll h a v e  p o w er  to  p r o v id e  th e  m anner, e t c , 
in  w h ich  h e m a y  v o te  an d  re tu rn  a n d  c a n v a ss  o f  such v o tes in  
th e  e lec tio n  d is tr ic t  in  w h ich  th e y  m a y  r e sp e c t iv e ly  résid é.

T h is  p r o v is io n , th e  a p p e lla n t con ten d s, o n ly  a p p lie s  to  general 
e lec tio n s  an d  n o t to  sp ec ia l e lec tio n s , and  th a t C hap. 150, Law s 
o f  1918, w h ich  p r o v id e s  fo r  sp ec ia l a s  w e ll a s  g en era l elections, 
i s ,  in  th is  r esp ec t, u n co n stitu tio n a l a s  to  th e  e lec tio n  in  question.

W e  d en y  th a t th e  C o n stitu tio n  is  cap ab le  o f  such  a  lim ited  
co n stru ctio n , b u t i f  i t  'is , th en  w e  r e p ly  :

1st. T h e  L o ca l O p tion  A c t (C h ap . 2, 1918) p ro v id es for a 
p e tit io n  s ig n ed  b y  “ le g a l v o t e r s ,’ ’ fo llo w ed  b y  the su b m ission  of 
th e  p ro p o s itio n  to  th e  “ le g a l v o te r s .”  The “ legal voters” are 
they who are made such by the Constitution, and that being so, 
they are entitled to the rights of “ legal voters,” under the Con-
stitution.

2nd. I f  i t  is  h e ld  th a t  th e  C o n stitu tio n  d o es  n o t cover special 
e lec tio n s , th en  i t  i s  a t m o st s i l e n t ,  in  w h ich  case  it  is  cléarly
w ith in  th e  p ro v in ce  o f  the L e g is la tu r e  to  in c lu d e  sp ec ia l elections 
in  th e  act.

15 C yc., pp . 301-302, c it in g
Morrison  v. Springer, 15 Io w a , 304.
Sta te  v. Main, 16 W is ., 398.
Lehman  v. M cBride, 15 O hio S t., 573.
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The ca ses  c ite d  b y  th e  a p p ella n t, v iz ., Opinion of Judges, 30  
Conn., 591; People v . Blodgett, 13 M ich., 127; Chase v. 
Miller, 41  P a . S t., 403, and  Opinion of Judges, 37 V t., 665, are  
cited in the sam e con n ectio n  and  p a ra g ra p h  in  C yc., but in  th ose  
cases th e  S ta te  in s titu tio n s  d e s ig n a te d  the p lace  a s w e ll as the  
tim e o f v o tin g , w ith o u t a n y  p r o v is io n s  fo r  v o te s  to  be tak en  e ls e -
where, an d  th ere fo re  do n o t a p p ly  to  th is  ca se , b ecau se  our C on-
stitu tion  p r o v id e s  fo r  th e  ta k in g  o f  the so ld ier  and sa ilo r  v o te  in  
tim e o f w ar.

F o llo w in g  th e  C o n stitu tio n , th e  G en eral E lec tio n  A c t (Com . 
Stat,, 2-2141-220-232) p ro v id es  th e  m eth od  o f v o tin g , etc., and  
also th a t 30 d a y s  b e fo re  a n y  g en era l or S P E C IA L  e lectio n  the  
S ecretary  o f  S ta te  sh a ll fo rw a rd  to  such v o ter s  m a ter ia ls  w ith  
which to  vo te .

T h ese p r o v is io n s  are su p erced ed  b y  C h ap ter  150 o f  the L aw s  
of 1918, in ten d ed  to  m ee t th e  e x ig en c ie s  o f  th e  p resen t w ar.

T h is act im p o ses  cer ta in  p rescr ib ed  d u ties  on th e  S ecre ta ry  
of S ta te  and  M u n icip a l C lerk in  p rocu r in g  n am es and  a d d resses  
of such a b sen t v o te r s  and  fo rw a rd in g  to  th em  v o t in g  m a ter ia ls , 
etc., and co v ers  S P E C I A L  as w e ll a s  g en era l e lection s.

T he C ity  C lerk  o f  E a s t  O ran ge d id  a b so lu te ly  n o th in g  w ith  
respect to  th ese  a b sen t v o ter s . T h e  S e c r e ta r y  o f  S ta te  sa y s  
that he w a s  u n ab le  to  ob ta in  in fo rm a tio n  as to  th e  n am es and  
ad d resses o f  su ch  v o te r s  fro m  th e A d ju ta n t G en eral as req u ired  
by the act, and  req u ested  th e  C ity  C lerk to p rocu re the sam e and  
fu rn ish  them  to  th e  S e c r e ta r y  o f S ta te . T h e  C ity  C lerk  on ly  
referred  h im  to  th e  L o ca l D r a ft  B o a rd  in  E a s t  O ran ge, and from  
that board  th e  S e c r e ta r y  o f  S ta te  ob ta in ed  400 n am es an d  a d -
dresses, to  w h om  h e sen t, 10 d a y s b e fo re  th e  e lectio n  (n o t  20 
days, as th e  act r e q u ir e s ) , b a llo ts , en v e lo p es , etc.

A t th is p o in t th e  resp o n d en ts  in s is t  th a t i f  th is  sta tu te , enacted  
to carry  ou t th e  C o n stitu tio n , w as im p o ss ib le  o f  p erform an ce, 
then the c o n stitu tio n a l r ig h t o f  the v o ter  w a s su b verted  an d  the  
election w ou ld  be vo id .

T here w ere  1,000 re s id en ts  o f  E a s t  O ran ge in  th e  m ilita ry  and  
naval serv ice , 600 o f  w h om  w ere  le f t  e n tire ly  out o f  co n sid era tio n  
by the S e c re ta r y  o f  S ta te  and  M u n icip a l C lerk. O ut o f  400 b a l-
lo ts, etc., m a iled  b y  th e  S e c re ta r y  o f  S ta te , 200 w ere  retu rn ed  
m arked “ n ot fo u n d .”

124 v o te s  w ere  rece iv ed  fro m  th ese  v o te r s  and cou n ted  in the  
resu lt, th u s sh o w in g  th a t a t  le a s t  five-e igh th s, or 615, o f  the 1,000  
in such serv ice  w ere  le g a l v o ter s . W h eth er  an y  o f  th ese  om itted
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rece iv ed  a n y  n o tice  fro m  a n y  o th er  sou rce  th e  resp ond en t does 
n o t know , an d  i f  su ch  w a s th e  ca se  i t  w a s  incum b en t upon the 
p ro secu to r  to  h a v e  sh ow n  it , b eca u se  it  fu lly  ap p ea rs that they 
d id  n o t rece iv e  su ch  n o tice  a s th e  la w  req u ires.

I t  fu r th e r  a p p ea rs  th a t  90 unofficial en v e lo p es , sa id  to  contain 
b a llo ts , w ere  r ece iv ed  b y  th e  S e c r e ta r y  o f  S ta te  and by hhn 
tu rn ed  o v e r  to  th e  C ou n ty  E le c tio n  B o a r d  w ith in  the 30 days 
a llo w ed  th em  b y  sa id  act to  c a n v a ss  th e  v o te  o f  th o se  in  military 
serv ice . T h ese  w ere  fro m  A n n isto n , A la b a m a . No ballots, etc., 
were sent by the Secretary of S ta te  to that place.

T h ese  90 e n v e lo p es  b ear  an  en d o rsem en t ab ove th e  signature  
o f  th e  v o ter , sh o w in g  th a t  th e y  w ere  m ad e u p  a fter  the date of 
th e  e lectio n , an d  a lso  th a t th e  v o te r s  d id  n o t h a v e  know ledge of 
th e  d a te  o f  th e  e lec tio n  p r io r  th ere to , and so  m ade up their bal-
lo ts  an d  m a iled  th e  sam e as so o n  a s  th e y  acq u ired  such knowl-
ed ge.

T h e E lec tio n  B o a r d  d e term in ed  in  th e  m an n er required by 
th e  act th a t th e se  90 p e r so n s  w ere  le g a l v o ter s , and  then  rejected  
th e  sam e b eca u se  th e y  w ere  n o t m ad e an d  m a iled  on the day of 
sa id  e lection .

. H er e  w a s  p o s it iv e  p ro o f, an d  i t  w a s  so co n sid ered  by the Chief 
J u s t ic e , that 90 legal v o te rs  w ere dep rived  of their vo tes because- 
the law  w as not com plied w ith ,  and  b eca u se  th e y  did  n ot receive  
o th er  t im e ly  k n o w led g e  o f  th e  e lectio n , which 90 would be more 
tha/u sufficient to change the resu lt. T h ere fo re , the respondent 
in s is t s  th a t  th e  ju d g m en t o f  th e  C h ie f J u s t ic e  m u st stan d  on this 
p r o p o s itio n , i f  on no o th er.

T h e p ro secu to r  c ite s  People v. Wood, 148 N . Y ., 142, but in 
th a t  ca se  th e  C ou rt s a y s , “ the object of the election laws is to 
secure the rights of duly qualified electors and not to defeat 
t h e m T h e C o n stitu tio n  o f  N e w  J e r s e y  an d  th e  sta tu tes cited  
r e la t in g  to  th e  fra n ch ise  o f  th o se  in  m ilita r y  and nava l service  
c o n stitu te  th e  e lec tio n  la w s, bu t th e y  Were n ot carried  out.

S o , in  People v. Chandler, 41 A p p . D iv ., 178, a r is in g  from  a 
tec h n ica lity , bu t in  th a t ca se  i t  a p p ea r s  th ere  w a s a <(full vote,” 
in  w h ich  ev en t no one w a s  harm ed . In  th is  case  it  ap p ears there  
w a s n o t a fu ll  v o te . T h o se  in  se r v ic e  w ere  d ep r iv ed  o f their  
v o te s . N in e ty  are  im p ou n d ed  an d  n o t counted .

S o , in  Re Clement, 29 M is. R ep ., 29, in  w h ich  the Court says, 
“ it  a p p ea rs  th ere  w a s  a  fu ll and fa ir vote, an d  th ere  w as nothing 
to show that this irregularity affected the expression of the will 
of the people.”
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So, in  Peters  v. Sisson, 102 M is. R ep ., N . Y ., 465, in  w h ich  th e  
Court sa y s , “ I  am  m in d fu l o f  th e  fa c t  th a t a s itu a tio n  m a y  ar ise  
w here an official fa ilu r e  to  p er fo rm  a d u ty  dem ands a resu b m is-
sion o f th e  q u estio n , especially so i f  the voters were misled or 
kept in ignorance of the submission of the question, bu t n o th in g  
of the sort w a s  c la im ed  h e r e .”

So, in  Norman  v. Thompson, 72 S . W ., 64; 30 T ex . C iv il A p p ., 
in w hich th e  C ou rt sa y s , “  W e  th in k  th e  lite r a l com p lian ce sh a ll 
be req u ired  o n ly  when necessary to protect electors in their right 
of suffrage

T hus it  fo llo w s, u n d er  th e se  ca ses , re lied  on b y  the p rosecu tion , 
that i f  b y  rea so n  o f  w h a t is  com p la in ed  o f th ere  w as n o t a fu ll  
and fa ir  v o t e ; i f  th e  vo ters, w ere  k ep t in  ign oran ce  o f the> q u es-
tion su bm itted , and  i f  th e  num ber o f  v o ter s  w ho d id  not receive  
notice o f  th e  e lec tio n  in  q u estio n  w ou ld  be sufficient to  e ffec t  the  
exp ression  o f  th e  w ill o f  th e  p eo p le , th e  e lectio n  m u st be void .

In  th is  case  th ere  w a s  no com p lian ce  w h a tev er  w ith  the la w  in  
respect to  v o te r s  in  m ilita r y  and  n a v a l serv ice.

Knowledge of the date of the election could not be imputed 
to them, because it was a special election called by the Common 
Council when they were not present in the municipality under 
a statute passed in their absence.

The g en era l e lec tio n  is  fixed  b y  sta tu te , and  ev ery b o d y  k n ow s  
the date u p on  w h ich  it  fa lls , bu t a sp ec ia l e lectio n  is  anoth er  
m atter, and  u n le ss  th e y  w ere  in fo rm ed  o f the d a te  th ey  could  
not vo te , a lth o u g h  en tit le d  to  do so.

The resp o n d en t in s is ts  th a t th e  90 b a llo ts  rece iv ed  b y  the  
C ounty E le c tio n  B o a rd  fro m  A n n isto n , A lab am a, should have 
been counted, b eca u se  th e  d u tie s  ch arged  u p on  the S e c re ta r y  o f  
S tate  and M u n icip a l C lerk  w ere  n o t p er fo rm ed ; th a t th e  act is  
m and atory o n ly  so  fa r  a s  n o t p rep a r in g  and m a ilin g  the b a llo ts  
before the d ate  o f  the e le c tio n ; th a t the p u rp o se  o f the act as  
exp ressed  in  S ec . 3 is  th a t ev ery  such e lector  sh a ll h a v e  the  
right to v o te , an d  S ec. 14 p ro v id es  th a t th e  act sh a ll be liberally 
construed fo r  th e  p u rp o se  o f a ffo rd in g  th e  o p p o rtu n ity  to  such  
electors to  v o te . T h ese  90 d id  v o te  a fte r  the d ate  o f  e lection , but 
w ithin  the 30 d a y s  a llo w ed  th e  E lec tio n  B o a rd  to  ca n v a ss  the  
vote, and s ta ted  th e ir  rea so n  on th e  backs o f  the en v e lo p es  above  
their s ig n a tu res , w h ich  rea so n  w a s th a t th e y  had n ot received  
tim ely  n otice  o f  th e  e lection . T h e E lec tio n  B o a rd  d eterm ined  
that th ey  w ere  le g a l v o te r s  and th en  rejec ted  th e  v o te  b ecause
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th e y  w ere  n o t p rep a red  on th e  d a y  o f  th e  e lectio n , w h ich  respon-
d en t c la im s w a s  erron eou s.

4.

P ro sec u to r  co n ten d s th a t C h ap  150, L a w s 1918, is  unconsti-
tu tio n a l b eca u se  i t  p r o v id e s  fo r  th e  re tu rn  a n d  ca n v a ss  of the 
m ilita r y  v o te  b y  th e  C ou n ty  B o a r d  o f  E le c t io n s  in s te a d  o f in the 
e le c t io n  d is tr ic ts , a s  p ro v id ed  b y  th e  C o n stitu tio n . T h e County 
E le c tio n  B o a rd , h o w ev er , tr a n sm its  th e  r e su lt  to  w h ere  it be-
lo n g s , so  it  m a y  be sa id  th a t th e  v o te  is  c a n v a ssed  in  the dis-
tr ic ts , b eca u se  th e  d is tr ic ts  a r e  e v e n tu a lly  c r e d ited  w ith  it.

H o w ev er , i f  th is  act is  u n co n stitu tio n a l, th en  th e  e lection  must 
fa il ,  b eca u se  th en  th e  * p r o v is io n s  o f  th e  G en era l E lec tio n  Act, 
a b o v e  r e fe r r e d  to , w o u ld  be in  fo rce , an d  th e se  p ro v is io n s were 
n o t com p lied  w ith  in  a n y  p a r ticu la r .

5.

T h is  w a s  n o t a  g e n e ra l e lectio n  fo r  th e  e lec tio n  o f  officials 
m er e ly  to  c a rr y  on  an d  to  p e r p e tu a te  th e  g o v ern m en t, w hich one 
m ig h t do  a s  w e ll a s  an oth er . B u t i t  w a s  a  sp ec ia l e lection  effect-
in g  e v e r y  in d iv id u a l’s  r ig h ts  an d  p e r so n a l lib er ty , and in some 
c a se s  h is  p r o p e r ty , an d  th ere  is  no  w a y  in  w h ich  he could  protect 
h im se lf  ex cep t b y  co n stitu tio n a l r ig h t o f  su ffra g e .

B e sp e c tfu lly  su b m itted ,

J A M E S  K . N U G E N T , 
Counsel fo r Respondent Andrew  Murray.
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