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Notice of Appeal.
(Filed July 25, 1945.)

NEW JERSEY SUPREME COURT,

Hudson County.

Catherine McNamara , 10
Plaintiff-Appellant,
vS. Action at Law.

Metr opoli ta n Life Insurance Notice of Appeal.

Company,
Defendant-Respondent.

To Drewen<&Nugent, Esqs., Attorneys for De-

fendant-Respondent, 921 Bergen Avenue, Jer- 20
sey City 6, New Jersey.

Sirs:

Plea se take notice that the plaintiff-armpllw

causeinthe C T rsey Supreme Co”reverZg

Conrtof Jersey

(1) That the Supreme Court erred in re *0

ssm” st

Edward DeSevo,
Attorney for Plaintiff-Appellant.

VG P~ he within is hereb
ackriowiddged This D3rd day of yuimin L8, hereby,

Drewen & Nugent
Attorneys for Defendant-Respondent. 40



Order of Reversal and Remittitur.

NEW JERSEY SUPREME COURT,
No. 411—May Term, 1945.

Catherine McNamara,

Plaintiff-Respondent On Appeal
10 p i from First
Vs District Court
) of Jersey City.
Metropolitan Life Insurance Order of
Company, Reversal and
Defendant-Appellant. Remittitur.

This matter coming on to be heard on appeal

from the First District Court of Jersey City, at the

20 May Term, 1945, of this Court; and the Court hav-

ing heard and considered the argument of Drewen

& Nugent, Esqgs., Attorneys for Metropolitan Life

Insurance Company, Defendant-Appellant, and of

Edward DeSevo, Attorney of Catherine Mc-

Namara, Plaintiff-Respondent, and having exam-

ined the record and proceedings of the First Dis-
trict Court of Jersey City;

It s hereby ordered and adjudged that the
judgment of the said District Court of Jersey

30 City herein be, and the same is hereby reversed,
set aside and for nothing holden, with costs; and

It IS FURTHER ORDERED AND ADJUDGED that the
record be remitted to the Court below to be pro-
ceeded with according to law and the practice of
said Court.

Rule actually entered May 28, 1945.
On Motion of:

Drewen & Nugent,
40 Attorneys for and of counsel
with Defendant-Appellant.
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Opinion.

NEW JERSEY SUPREME COURT,
No. 411—May Term, 1945.

Catherine McNamara,

Plaintiff-Respondent,
Vs.

Metropolitan Life Insurance'
Company,

Defendant-Appellant.

Submitted May 1945. Decided
1945.

Under the provision of the policy in suit the
named beneficiary is not entitled to double indem-
nity, when the insured started a fist fight with one
who knocked him down, fracturing his skull.

On Appeal Prom the First District Court of
Jersey City.

For Appellant, Drewen &« Nugent, John P.
Nugent.

For Respondent, Edward DeSevo, Alex R
DeSevo.

s

Before Justices Case, Bodine and Perskie:

BoDINE, J. The suit was upon a policy of life
“nrance claiming a double indemnity. The perti-
E1J Pulsion of the policy is as follows: “ Acci-

i m '~ o1l reCeipt Of due P™of
ently nf *f the Insured molted, independ-

y °llier causes, from bodily iniuries
means extern&1>violent>and accidental

death s ,C°mpaily wiU Pay. a« an additional
ath benefit, an amount equal’to the amount pay-
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Opinion.

able under tbe Schedule, unless such injuries (in-
jury) * * *is tbe result of participation in an
assault or felony.” Tbe proofs show that tbe
insured died as tbe result of a fractured skull.

On tbe night of February 14, 1942, be attended
a dance. In tbe early morning of tbe next day,
accompanied by a friend be went to a saloon.
Thereafter, they went to a restaurant at 203
Pavonia Avenue, Jersey City. A former pugilist
was having bis breakfast. There was plenty of
room around tbe counter but tbe insured sat on a
package containing tbe pugilist’s lunch. A verbal
altercation ensuing, tbe insured struck tbe protest-
ing pugilist, and knocked out one of bis teeth. Tbe
restaurant proprietor put tbe men out on tbe
street. Tbe pugilist then struck tbe insured a
blow which felled him to tbe street and fractured
bis skull so that be died in two days.

Tbe learned trial judge found in favor of the
beneficiary named in tbe policy, tbe reason given
being that tbe insured must have been engaged in
such an assault as would reasonably lead to his
death, in order to avoid tbe indemnity provision
of tbe policy. We think not. Tbe policy provides
that there shall be no double indemnity if the
death is tbe result of participation in an assault or
felony. Tbe insured not only was tbe aggressor,
having started a fist fight, but be could have
reasonably foreseen tbe fatal possibilities of is
continuance. But under tbe language of t e
policy, it is enough that death results from his
participation in an assault or felony. Tbe insured
was tbe aggressor, be provoked tbe fight and there
is no right of recovery in such a case under the
language used in this policy. He invited the en
counter and the double indemnity feature
If tbe rule of foreseeable consequences applied--
but we think it does not—tbe result would he the
same since a fist fight may result fatally.

Tbe judgment is reversed with costs.



Specification of Determinations.
(Filed February 28, 1945.)

NEW JERSEY SUPREME COURT.

Catherine McNamar a, On Appeal from
Plaintiff-Appellee, First District
Vs. C'ourt of Jersey
City—# 283941.
Metropolitan Life Insurance Sat below :
o Company i William E.
Sewell,
Defendant-Appellant. D. C.J.

The following is a specification of the deter-
minations of the First District Court of Jersey
City with which this defendant-appellant is d j
satisfied in point of law.

jy® 1« (AUt erroneously denied defend-
ant s motion for judgment in its Tavor, which mo-

wn was made at the conclusion of the trial.
T!?%e evidence conclusively established and

e JITIfT i0md y  inSUred’s was the
itwas tL blt Unprovoked “nult upon another;

e S 1li (e .aS a “ atter °f law>error to den;

which molin " %'udsment in_its
inch motion was made at the end of the trial.
the' tHaT ev*deaee conclusively established and

igresTorln «! “ the was the

"t™ Jlypout

mfy. ™)
eX’epted such death from its

coverage

Drewen & Nugent
Attorneys of Defendant-Appellant.
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Summons.

Service upon me of a copy of the within speci-
fication of determinations is hereby acknowledged
this 26th day of February, 1945.

Edward DeSevo,
Attorney of Plaintiff-Appellee.

Summons.

State of New Jersey
County of Hudson - ss:
City of Jersey City

The State of New Jersey, to the Sergeant-at-
[1.s.] Arms of the First District Court of the
City of Jersey City or to any Constable

of said County.

Summon

The Metropolitan Life Insurance Company
to appear before the First District Court of Jer-
sey City, to be held at the First National Bank
Building, Entrance, No. 20 York Street, in said
City, on the third day of February, One Thou-
sand Nine Hundred and Forty-Four, at ten o’clock
in the forenoon, to answer unto, Catherine M-
Nam ar a, Plaintiff, in an Action upon Contract De-
mand Two hundred fifty ($250) Dollars.

Witness, Joseph C. Gl avin, Esq., Judge of said
First District Court at Jersey Clty aforesai ,
the 26th day of January in the year One Thousand
Nine Hundred and Forty-four.

Edward DeSevo, Plaintiff’s Attorney.

B. Frances Marron , Clerk

(A True Copy)



State of Demand.

FIRST DISTRICT COURT OF JERSEY CITY

Catherine McNamara , \

Plaintiff, J

VS. t
Action at Law in

Metropolitan Life Insurance j State of Demand

Company,
Defendant] I

o . . ]
Fédiah?. T the fabbve OMRTEAER, 28285, thede

in tn D®&e“dant 18 an insurance company engaged
” the business of insurance and is authorized to

New Jeremy. h"™ 688 °f insnrance in State of 2

2 On or about the 23rd day of August 1937
Je defendant, in consideration ofacelT np S

certain? A ChristoPller McNamara, a

nSL T ¥r POlicy 0f insarMC8 known «
years  lfe pohcy WIltb premiums payable for 20

S ff-st? f T 66 whereby ;t ™ «ed

benefifrv of T* agréed to pa” nnto the
& featn Brilyrd $33800 M - the evint of
benefitstl!ded r 11 ~  P°licy’ and as one of the
in which tZd8 r * 4” accidental death benefit,

beneficiary of » a«reed to pay unto the
Proof thaffb T *r iCy’ Up°n the reeeiPt of due
Pendentlv of °f the insured resulted inde-
eaused H 1 C°ther canses>from bodily injury

S turn b-' 6f r nﬁl’ ™ Jent aad %imde
. sum equal to the amount payable under
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State of Demand.

the ordinary face amount of that policy or an
additional Two Hundred and Fifty ($250.00)
Dollars.

4. Subsequently thereto, and during the term
of the said policy, plaintiff’s decedent met with
his death on February 17, 1942 from bodily in-
jury caused by external, violent and accidental
means.

5. Due proof of the death of said decedent
caused as herein above mentioned was given to
the defendant herein, but the defendant refuses
and neglects to pay to the plaintiff, who was the
named beneficiary under said policy the amount
of the accidental death benefits thereof.

6. Plaintiff has performed all requirements of
said policy to be performed by her and has de-
manded of the defendant the sum of Two Hun-
dred and Fifty ($250.00) Dollars, which the de-
fendant has refused to pay.

Wherefore, plaintiff demands as damages
against the defendant the sum of Two Hundred
and Fifty ($250.00) Dollars, together with inter-
est and costs of this suit.

Edwar d DeSevo
Attorney for Plaintiff.

To the within named defendant:

Take Not ice That in the event that the de-
fendant intends to defend the within action, plain-
tiff demands that defendant file a written speci-
fication of the defenses intended to be used by the
defendant, on or before the return date of the
summons in this cause.

Edwar d DeSevo *
Attorney for Plaintiff.



Specifications of Defenses.

FIRST DISTRICT COURT OF JERSEY CITY.
#283941

Catherine McNamara,

Plaintiff,
(On Contract). 10

Action at Law.

Vs.

Metropolitan Life Insurance . .
Specification of

Company, Defenses.
Defendant.

Defendant, Metropolitan Life Insurance Com-
pany, as and for a specification of the defenses

SE>e ket trW L, (tti 20
sets forth the following:

1. Insured’s death was the outcome of an un-
awful assault which was provoked by him and
therefore was a risk excepted in the policy sued

fttsured’s c.ie.ath was the result of 5 Jccault
m which he part101pate;d and therefore .o . ik
excepted from the policy sued upon.
30
Drewen & Nugent
Attorneys of Defendant.

40



Transcript of Testimony.

FIRST DISTRICT COURT OF JERSEY CITY.

Catherine McNamar a,

Plaintiff,
10 Vs.

Metropolitan Life Insurance

Company,
Defendant.

Before:
Hon or abl ¢ William E. Sewell,
Judge.
November 28,1944,
20

Appearances:
For the Plaintiff, Edwara De Sevo, Esq.

For tbe Defendant, Drewen & Nugent, Esgs.,
by John Nugent, Esq

Frieda H. Lipschitz,
Certified Shorthand reporter,
sworn as stenographer.

Mr. De Sevo: If the Court please, this is a suit
upon a policy of insurance and particularly policy
number 127467866 issued by the Metropolitan
Life Insurance Company insuring tbe life of Chris-
topher McNamara, in which policy the name ot the
beneficiary is the plaintiff herein, Catherine Mc-
Namara. Now, it appears that the insurance comr

40 pany, the defendant herein, has paid to the plain-
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T estimony.

tiff the face amount of the policy insofar as the
ordinary straight life provision is concerned.

The Court: Is this a stipulation that you will
stipulate that these are the facts ?

Mr. De Sevo: Yes.

The Court: The company paid a face amount
of the value of the policy?

Mr. De Sevo: That is correct; and this suit is
brought for the accidental benefits equal to the

amount of the face value of the policy, to w1‘i
w

$250.00.

We have stipulated that due proof of death, in
accordance with the requirements of the policy
have been given to the defendant, Metropolitan
Dite Insurance Company. We have also stipu-
ated that the decedent died from injuries which
were external and violent.

The Court: The decedent died of injuries which
were what?

Mr. De Sevo: External and of a violent natur

The Court: All right.

Mr. De Sevo: We have also stipulated that tl
pohcy was in full force and effect at the time ¢
the death, which occurred on February 17th, 194;

The Court: It is so stipulated, Mr. Nugent?"

Mr. Nugent: Exactly.

The Court: All right. Proceed.

Ar- Sevo: 1 would like to offer in evidence
1t the Court please— —

Mr. Nugent: I thought that is in the nature o
a? opening, and I think perhaps your Honor woul<
like to hear what the defense intends to rely upoi
before any exhibits are offered

(Opening by both counsel.)

30

40
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Testimony.

Mr. De Sevo: I offer in evidence the policy in
question, policy number 127467866, issued by the
defendant. Metropolitan Life Insurance Com-
pany, insuring the life of Christopher McNamara,
and in which policy the plaintiff herein, Catherine
McNamara, is named as beneficiary.

The Court: Is that by consent?

Mr. Nugent: That is right, sir.

(Received in evidence and marked as exhibit
‘CP 1” ‘)

Mr. De Sevo: I now also offer in evidence, and
which is consented to by Mr. Nugent, a proof of
death, and particularly physician’s statement as
to proof of death, which was filed with the Metro-
politan Life Insurance Company, on I think it is,
the nineteenth of February.

Mr. Nugent: At least within time.

Mr. De Sevo: Within time; and ask it he marked
in evidence.

Mr. Nugent: Signed by Dr. Haskins?

Mr. De Sevo: Arthur Haskins—yes.

Mr. Nugent: All right.

(Received in evidence and marked as exhibit
“P 2)’ .)

Mr. De Sevo: May I at this time read into the
record question 7 of this statement, together with
the answer of Dr. Haskins, who is the one who
filled the statement out:

“Question: What was the cause of death?

Answer: In my opinion intracranial hemor-
rhage and laceration of the brain following frac-
ture of the skull.”
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Catherine Briganti, Plaintiff—Direct.

Cather ine Briganti, the plaintiff, called as a
witness on her own behalf, being first duly sworn
according to law, upon her oath testified as fol-
lows :

Direct Examination by Mr. De Sevo :

Q. Mrs. Briganti, you are the Catherine Me-
Namara who was named in the policy in question
A. Yes.

Q. And you are a sister of the deceased, Chris-
topher McNamara? A. Yes.

Q. Do you recall the day of his death? A. Well
February 17th, 1942. It was on a Tuesday.

Q. And did you see your brother after this
occurrence down at the restaurant? A. Yes.

Q. Where did you see him? A. I saw him up at
the Medical Center.

.Q And what time did you see him? A. I saw
him at seven o’clock, and then I

Q. Seven o’clock at night? A. Monday night,
yes.

Q. Will you describe your brother’s condition
to the Court as you observed it when you saw
him in the Medical Center. A. I nearly went out
of my mind.

The Court: Is that of any value, Mr.
DeSevo? I mean, it is admitted his death
was caused through external force?

Mr. Nugent: Yes.

The Court: It seems to me that your
whole case comes down to what happened
at the time of this assault, or the alleged
assault.

Mr. DeSevo: I think the nature-----

The Court: I don’t want to stop you if
you want to go ahead.

10

20

&

40
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Catherine Briganti, Plaintiff—Direct.

The Witness: I want to go ahead myself.

Mr. De Sevo: Just a minute, please. Ex-
cept, if the Court please, for whatever
probative value the effects of the remarks,
or the effects of the assault committed
upon the decedent may have upon your

10 Honor.

The Court: All right.

Mr. Nugent: [ object, because this wit-
ness was not present, and whether these
remarks were met by an assault that was
involved in this case does not seem to me
to he evidence that we can get from her.
If she were there and saw the assault-----

The Court: How does she know?

The Witness: My brother’s head was

20 broke.

Mr. De Sevo: Just a minute.

The Court: Ask the direct question and
I will rule.

Mr. Nugent: May [ have this witness
warned, your Honor, not to talk except
answer questions.

The Court: Yes. Wait until I rule.

Mr. De Sevo: Remember, you just listen
to the question, and if the Court says any-

30 thing wait until you are instructed to an-
Swer.

Q. At seven o’clock that evening you saw him
in the Jersey City Medical Center? A. Yes.

Q. Now, will you describe for us his condition
as you observed it. A. Well,-—-

Mr. Nugent: 1 object.

The Court: Sustain the objection.
Mr. De Sevo: Allow me an exception.
The Court: Exception is allowed.
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Catherine Briganti, Plaintiff—Direct.

Q. Do you know when your brother w i n
brought to the Medical Center? A

Mr. Nugent: 1 object, if y0Ur Honor

Please. Naturally it would be hearsay evi-

The Court: I will admit it if she knows.

knowledge™6Il " If ~ K"OWS °f her own

Center.n°W fr°m % d°°t0r np at the Medical

any hRte, Mr. Nugdpk U would e

Mr. Nugent: I will withdraw the objec-

A' It doesn’t make any difference.

The Court: I ask you, madam, when
nse objects to the question, will you

omawa{ shhellasd afswaldeSti°n is rnled
(Last answer read by the stenographer.)

O- When was that, Mrs. Briganti that Uo ,

brought in the Medlcal Center> /\A ﬁ) z
Si center? e was takgn

Q A M.f A. Yes.
the 1na

medical G A 0 e remain m i

n T tte* *here until died. 68’

twelve o'clock™ ~ ~ A H? dled Tuesday at

Q In the morning or at night?
The Court: She just said Tuesday.

40
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Catherine Briganti, Plaintiff Cross.

Q. The following Tuesday after this hap-
pened! A. Yes. It happened Sunday, and he died
on Tuesday.

Q. Two days after the happening! A. Yes.

Q. Was that twelve o’clock in the morning or
twelve noon! A. Twelve noon.

Mr. De Sevo: Cross-examine.

Cross-examination by Mr. Nugent:

Q. That afternoon—just a moment—did your
brother live with you at the time of his death! A.
No. I was in the Medical Center myself.

Q. Where did your brother live! A. My brother
lived down in Birmington. He worked down
there. He lived there.

Q Where is Birmington! A. Down in New
Jersey.

Q. How big a man was your brother! A. My
brother was about my size.

Mr. De Sevo: I object, on the ground
that I am not even permitted to show what
the man’s condition was as she observed
him.

The Court: I think you will have to make
her your own witness, Mr. Nugent.

Mr. Nugent: 1 think, if your Honor
pleases, that the rule that your Honor has
in mind applies where the witness is a wit-
ness only and not a party to a suit.

The Court: I think not, Mr. Nugent. It
you were trying to affect the woman s
credibility, or something of that kind, I
would allow you a great deal of latitude,
but this is an entirely new subject you are
introducing. In fact, you objected to Mr.
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Walter Kloby, for Plaintiff—Direct.

De Sevo’s asking the question as to the
man’s appearance.

Mr. Nugent: May [ suggest to your
Honor the fact that your Honor will un-
doubtedly want to have in mind the size
and weight of his alleged assailant, which
would be a condition.

The Court: I think that is an important
tactor, but if you want to bring it out by
this witness, you will have to make her
your own witness.

Mr. Nugent: I have no further questions.

Mr. De Sevo: That is all.

Waltbr K1 °by, called as a witness on behalf of
the plaintiff,* being first duly sworn according to
law, upon his oath testified as follows:

Direct examination by Mr. De Sevo:

The Court: Where do you live?
The Witness: 203 Pavonia Avenue.

Q You have been subpoenaed here by the
Metropolitan Life Insurance Company? A. Well
I had two of them. I got them with me.

I From the Metropolitan. You have never
spoken to me, have you? A. No, sir.

Mr. Nugent: In other words, you were
supposed to be my witness; is that right?

Mr. De Sevo: That’s right. You still
are.

Mr. Nugent: All right.

in

20

30

Q Now, Mr. Kloby, did you, on February 40

7th f A. February 15th.
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Walter Kloby, for Plaintiff—Cross.

Q. Pardon me—February 15th strike Christo-
pher McNamara with your fist? A. Well,--—-

Q. Please answer the question “Yes” or “No”.
A. Yes.

Q. And as a result of striking him with your
fist did he fall to the ground! A. Yes; he fell
down.

Q. And did you observe his condition as he was
upon the ground? A. No, sir. [ just took my
coat and I went to work, because that’s all I had
on my mind.

Mr. De Sevo: May I ask that be stricken
as not responsive.
The Court: Read it.

(Last question and answer read by the
stenographer.)

A. That’s right.

The Court: I think it is responsive. I
will allow it.

Mr. De Sevo: Exception.

The Court: He said “No.”

Mr. De Sevo: I think the rest of it is
surplusage as far as the answer is con-
cerned.

The Court: T will allow it to stand.

Mr. De Sevo: That is all.

Cross-examination by Mr. Nugent:

Q. Mr. Kloby, you say that it was on the fif-
teenth of February, 1942? A. Yes, sir.

Q. At what hour in the morning? Was it in
the morning? A. Yes; that was on a Sunday
morning.
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Walter Kloby, for Plaintiff—Cross.

Q. At what hour on Sunday morning! A. Well
I would say between six and six-thirty, somewhere
around there.

Q. And where did this thing occur? A. In
front well, first it started in the restaurant.

Mr. De Sevo: 1 object, if the Court
please.

The Court: 1 will allow it.

Mr. De Sevo: The question is where.

The Court: I know it. Certainly you
opened the door.

Mr. De Sevo: 1 beg your pardon?

The Court: You opened the door. You
asked this man did he strike the deceased,
and he said “Yes”. So Mr. Nugent has a
right to go in and cross-examine on it.

Mr. De Sevo: 1 have no objection to
that. 1 object to the answer that first it
started some place else.

The Court: I don’t know what the an-
swer will be.

Mr. De Sevo: If the Court please, my
question was directed at one blow which
caused the man to fall.

The Court: Read the question and an-
Swer.

(Last question and answer read by the
stenographer.)

O Where did it occur? A. It was inside the
restaurant where [ was eating. Then we went
outside.

Mr. De Sevo: If the Court please, I ob-
ject to the answer on the ground it is not
responsive. My question was directed at

10

«a

40
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Walter Kloby, for Plaintiff—Cross.

one blow which caused the man’s head to
hit the sidewalk.

The Court: Mr. De Sevo, you are mak-
ing an objection that it is not responsive;
then you go on to tell what your question
was. That is not a criterion whether it
is responsive. Mr. Nugent is asking a
question whether the answer is responsive
or not has nothing to do with what you
asked him. In other words, if the question
is proper, then you should direct your ob-
jection to the question, not the answer.

Mr. De Sevo: No, if the Court, please,
with due deference, I think if the question
is proper and the witnesses does not an-
swer properly, and it is a material part
of the case, I have a right to ask it to be
stricken.

The Court: Yes; but not on the ground
in the manner you have raised.

Mr. DeSevo: I say it is not responsive.

The Court: Then you go on to say you
have not asked that question. Of course
you did not—Mr. Nugent did.

Mr. De Sevo: If the Court please, all
Mr. Nugent has developed by that ques-
tion is where the blow took place. The wit-
ness is going into something else.

The Court: What is the last question!

(Last question read by the stenographer.)
Mr. Nugent: I withdraw that question.

Q. Where did you see Mr. McNamara the first
time on this Sunday morning!

Mr. De Sevo: I object.

A. In the restaurant.
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Walter Kloby, for Plaintiff-Cross.
Mr. De Sevo: May I have my

A. I was eating.

The Court: I have to admonish you the
same way. When an objection is made,
please do not answer until we tell you to
go ahead.

Mr. De Sevo: 1 object to the question
on the ground it is not within the scope of
the direct examination.

IThe Court: I will permit it.

Mr. De Sevo: Exception.

The Court: You may have an exception.

%ﬂ, all I kno&eisag%raelﬁ e%t;lteh’agsr (S)tr?gu as ) ?ha\éé
been going m that restaurant.
AV nght oR S botnd S3FES Gniaand Tiove:
J-his, you say, was what hour of Sundav
A. Between six and six-thirty 7
TJ What were you doing in the restaurant? A
F was eating, having my breakfast.

Mr. De Sevo: I object.

_Mr. Nugent: Please wait until an objec-
tion 1s made ?

The Court: Strike that answer out.
Mr. De Sevo: I object on the same

gr'JUnd as before, that the question is not
within the scope of the direct examination;

on the further ground it appears now that

Snels 18 “ g thiS man his own
Mr. Nugent: T d° n°t agree yo”
e Court: Mr. De Sevo, you asked a

gl O Yok oS RPESA h BEAASR
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30
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Walter Kloby, for Plaintiff—Cross.

Now, it seems to me that Mr. Nugent then
has a right, in view of the importance of
that question that you asked and the pur-
pose for which you asked it, to go in and
show what kind of blow was delivered, what
were the circumstances under which the
blow was delivered. It is the very crux of
the whole case.

Mr. De Sevo: If the Court please, the
only purpose of my question was to show
the death caused outside of the premises
by a blow, which he admitted he struck, and
as a result of which the decedent’s head
struck the sidewalk.

The Court: No; that is not the purpose
of your question at all. The purpose of
your question was to bring your case within
the category of the language in the policy.
Now, that—I just read it very briefly here
—refers also to the word “accidental”.

Mr. De Sevo: Exactly.

The Court: And it seems to the court
that the purpose of your question was to
show it was an accidental death; otherwise
you have no proof in the case as yet that
there was an accidental death.

Mr. De Sevo: There may be a presump-
tion in this case of accidental death, under
the cases, by the statement made.

The Court: I will permit the question.
You may have an exception.

Mr. De Sevo: Exception.

Mr. Nugent: Please read the last ques-
tion.

(Last question read by the stenog-
rapher.)
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Q. What were you doing in the restaurant? A
Having my breakfast.

into' t” 3S Mr- McNamara_in “ere when you came
into the restauranlt\l.? ﬁ.al\’l'%, sir; he wa n]’%.

% MM WIlOng were y°1;1 A the restaurant before
. McNamara came “in?

Mr. De Sevo: I press the same objec-
tion, that these questions are not within
the scope of the direct examination.

The Court: Question will be allowed.
You may have an exception.

Mr. Nugent: Please read the question,

rapher) q"eSti°n read the stenog-

A. A couple of minutes.

Q. And what were you doing when Mr. Mc-
Namara came into the restaurant? A [ waS

drinking—eating my apple turnover and a cup of
coffee; and I had my lunch beside me. 1 wafthe
only customer in there, and he sat on my luTch

f *ir right. Wait a minute. Don’t eo ton
i i 'T™ (13 >>>""‘.’ 5 S
r..s a 'y » “d
Mr. De Sevo: Same objection, on the

ground it is not within the scope of the
ﬂgﬁc‘ltv[ examination; on the flljl r{&l‘gr groun&l

r- at,, 1 .

Nugent 1s now making this man
his own witness by bringing out or ¢Z
examination matters which®ave nothW

A §d Crto do with the direct. S

50 ﬁugen;t: Pleasclz)6rlc'3rgllzlt ttlklg ugssttllgrlllf
(Last question read by the stenographer )
A. No, sir. "

IC

40
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Q. Was the lunch on a different seat? A. Yes,
sir. He sat on my lunch.

Q. Tell us what happened after Mr. McNamara
came into the restaurant.

Mr. De Sevo: I object to the question
on the ground it is too broad; on the further
ground that it is not within the scope of
the direct examination. 1 object to the
question on the ground that the witness is
now testifying to new matters not germane
to the direct examination. I have no objec-
tion to this man testifying as he is now
testifying, providing I am accorded the
right of cross examination. As appears
manifest now, he is Mr. Nugent’s witness.

The Court: Permit the question.

Mr. p)e Sevo: Exception.

The Court: You may have an exception.

Mr. Nugent: Please read the question.

(Last question read by the stenog-
rapher.)

A. He sat on my lunch, and I said, “ Get off my
lunch, buddy”. 1 turned around to drink the
coffee, and I got a punch in the mouth; and I
threw my foot, my left foot, out to break the fall,
because I was falling off the foot, and he kept
raining blows. 1 couldn’t get back at him. I
had my boy’s coat on, and I got the coat off. I
ran around.

Q. Just one moment, Mr. Kloby. Now, who was
the person who hit you? A. McNamara.

Q. And he was the person who continued to hit
you, you say? A. That’s right.

Q. Rained blows on you? A. That’s right.

Q. Did he do any damage to your body, your
mouth? A. Yes; he knocked my tooth out.
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Mr. De Sevo: 1 object.

Mr. Nugent: I insist.

The Court: Permit the question and al-
low you an exception.

Mr. De Sevo: May I state my ground?

The Court: Yes.

Mr. De Sevo: I object on the ground it is
beyond the scope of the direct examination.
I object on the ground that it is bringing in
new matters which were not developed on
the direct examination, in which examina-
tion I circumscribed myself to two ques-
tions. I have no objection to Mr. Nugent
asking the question he is now propounding,
providing I am allowed the right of cross;
and it appears to me he is now testifying
to new matters and as the witness for Mr.
Nugent.

The Court: Permit the question. You
may have an exception.

Mr. De Sevo: Will your Honor make the
ruling as to whether or not I will be allowed
the right of cross examination on the new
matters brought into this case.

The Court: You will not be permitted
the right to cross examine, but the right to
re-examine your own witness.

Mr. De Sevo: I have called this witness
only for the purpose of two questions.

The Court: Mr. De Sevo, you asked this
witness whether he hit McNamara.

Mr. De Sevo: In the street.

## The Court: In the street. He said,
“Yes”. It seems to the court that that
opened the door for the cross examination,
to show why he hit him and the circum-
stances.

jgi
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Mr. De Sevo: I disagree with you. That
may he in his case.

The Court: All right. 1 will permit it.
You may have an exception.

Q. You got to a point in the story where you
say you had your boy’s coat on -you were doing
something with that. A. I took it off and my hat
and I put it on the ground in the restaurant. I
ran outside, ran on the corner to see if there was
a bus coming. There was no bus coming.

Q. Wait a minute. One more question. Were
you going to work this morning? A. That’s right.

Q. Where did you work at that time? A. Fed-
eral Shipyards, Kearny.

Q. Was it your custom to get your coffee at
the same restaurant every morning? A. For the
past two years—yes, Sir.

Q. You took your bus from around there after
you were finished with your breakfast? A. Right
on the corner outside of the restaurant.

Q. You went outside to see if the bus was com-
ing? A. Then this fight occurred, because when
I came back he hollered, “ Here is your coat and
hat”.

Q. Did McNamara follow you out into the
street? A. Yes; with two men.

Mr. De Sevo: 1 object on the groundft
is leading, also on the same grounds men-
tioned before.

The Court: It is slightly leading.

Mr. Nugent: All right. 1 will with-
draw it.

Q. When you ran outside where was Mc-
Namara? A. He was still in the restaurant when

4Q I ran outside, but when I went on the corner there
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were two men outside. So I ignored the men, |
went over, because Walter hollered, “Here is
your coat and hat”, and I went over to get my
coat and hat; and here is where the fight started.
I tu)rned around and I got a smack here. (Indicat-
ing.
The Court: Don’t go so fast. Who is
W alter?
The Witness: The night manager of the
restaurant. He took my coat and hat out.

Q. Do you know whether that Walter had the

coat and hat m his hand outside the restaurant?
es, sir; standing in the doorway.

Q-iWher® was McNamara when Walter said
that to you? A. He was in back of him.

Q. What did McNamara do, if anything, to you
out on the street? A. He hit me.

Q. How many times did he hit yon? A. In the
back of the neck.

Mr. De Sevo: That is not a responsive
answer, if your Honor please. The ques-
tion was “How many times”, and the an-
swer “In the back of the neck”.

The Court: All right.

Mr. Nugent: All right.

J L 2™ mf y times did he Mt yon out in the
street? A. Once, and I hit him orce.

Mr. De Sevo: Let us get it on the rec-
ord: 7/Once, and I hit him once’. He
struck you one blow, and you struck him?

The Witness: Yes, as I was stooping
over to pick up me coat and hat.

Q. One thing further; How big was McNamara?
He was a pretty------
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Mr. De Sevo: 1 object on tbe same
grounds as before.

Tbe Court: I think you will have to
make him your own witness on that.

Mr. Nugent: All right.

jq Q. And you say that what happened after you
hit McNamara?

Mr. De Sevo: Just a minute-—-

A. I took me coat and hat.

Mr. De Sevo: Just a minute. Do I
understand the other question was with-
drawn?

Mr. Nugent: Yes, with respect to how
big was McNamara.

20 The Court: All right.

Mr. Nugent: Or to the effect I should
make him my own witness?

Mr. De Sevo: You know what it is.

Mr. Nugent: Yes.

Q. After you hit McNamara one time, what did
you do? A. Took me coat and hat and I went to
work, grabbed the bus and went to work.

Q. Now, at any time during the fight did Mc-

30 Namara hit you in the mouth?

Mr. De Sevo: I object on the ground it
is leading, also on the ground it is not
within the purview of the direct examina-
tion. . . -

The Court: It is leading. Sustain tne
objection.

Q. Did McNamara do any damage to your

mouth or your teeth, or any part of your body!
40
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Mr. De Sevo: Objection on the same
ground.

The Court: Sustain it on the same
ground.

Q. What did McNamara do to you in the way
of injury to your teeth?

Mr. De Sevo: 1 object on the ground it
is leading and based on an unwarranted
assumption of fact.

The Court: If any.

Q. If any. A. He done the damage inside.

Qh What damage did he do? A. He knocked my
teeth out.

Mr. Nugent: [ think that is all.

Re-direct examination by Mr. Be Sevo:

Q. Mr. Kolby, have you been brought here bl
subpoena today? A. Yes, sir.

Q. And have you talked this case over with anv
body? A. No, sir.

Mr. Nugent: I object. This is his owi
witness.
The Court: The answer 1s “No”.

A. T talked to nobody.
Q. You talked to nobody? A. No, sir.

Q Are you receiving any compensation for
your testimony here today?

Mr. Nugent: [ object, if your Honor
please.

Mr. De Sevo: To show interest.

.~ r*Nugent; This is his own witness,
sir. He has made him his own witness.

20
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40
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The Court: I will permit it just the
same.

Mr. Nugent: May I have an exception.

The Court: Yes.

Q. Are you receiving any compensation for

in your testimony here today*? A. No, sir.

Q. Are you receiving any compensation from
anyone as a result of anything you have done in
this case! A. What do you mean—* compensa-
tion” !

Q. Money. A. I was paid to come over here
from my job, the day that I lost.

Q. When were you paid! A. Sometime last
week.

Q. How much were you paid! A. Ten-—-

20 Mr. Nugent: I object, if your Honor
please. It is all an attempt to discredit his
own witness’ credibility.

The Court: I will allow it. 1 think we all
realize lawyers often compensate witnesses
for appearances in court.

Mr. Nugent: Not for appearances in
court, but for the time he is losing.

Mr. De Sevo: Let him testify.

The Court: That is exactly what I mean.

30 Repeat the question.

(Last question read by the stenographer.)

A. Ten dollars for taking off that day.
Q. And have you any agreement with reference
to your testimony here today!

Mr. Nugent: [ object, if your Honor
please—with reference to your testimony
here today.

40 The Court: I will permit it.
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Mr. Nugent: It implies that we are pur-
chasing testimony, by the nature of answer-
ing the questions to pay for testimony.

The Court: I will permit it. Has any-
body promised you anything more?

The Witness: No, sir.

Q. Have you talked this case over with any of
the representatives of the Metropolitan Life
Insurance Company before you sat on the witness
stand here today?

Mr. Nugent: 1 object, if your Honor
please, on the same ground.

The Court: I will permit it.

Mr. Nugent : Exception, sir.

A. I did. I talked to the insurance man that came
in. When I lived at 204 Ninth Street, he came over
to me and he asked me--——--

Q. Don't, please.,

The Court: Don’t say what he asked
you. Go ahead.

Q. You did? A. Yes, sir.

Q. When was that? A. That was a couple of
weeks after.

Q. A couple of weeks after? A. Yes.

Q. Did you then give him a statement? A. Yes.
He asked me how it happened. I told him that we
had a fight.

Q. You gave him a written statement? A. Yes;
and he had a piece cut out of the paper he was
showing me.

Q. And were any promises made to you at
that time as to whether you would be helped in
the impending criminal proceedings which were
taken against you?

20

4n
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Mr. Nugent: [ object, if your Honor
pleases.

The Court: T will permit it.

Mr. Nugent: May I have an exception,
sir. Do you understand the question, Mr.
Kloby?

10 The Witness: No, I don’t.
Tbe Court: Repeat the question.

(Last question read by the stenographer.)

The Court: If you don’t understand it,
tell us. A. By whom? Who asked me?

Examination by the Court:

Q. Young man, so you will understand it: After
this happened you were arrested? A. Thats
A right.
Q. Did anybody promise to help you get out of
that trial.if you promised to testify or help them?
A. No; they just--—--
Q. All right.

Mr. De Sevo: They just what?
The Witness: They just took me in jail,
took me right off the job.

SO (J* Did anybody from tbe insiirance comPany
tell you they were going to help you out of the

trouble, or anything of that kind? A. The in-

surance people ?

Q. Yes. A. No, sir. That I wouldnt say.
Nobody told me.

Q. Nobody told you anything of that kind? A
No, sir.

Re-direct examination by Mr. De Sevo continued:

40 Q. You are sure of that? A. I am sure of that.
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Q. What is your business ? A. I am a machinist
m the shipyard.
' A re “ou known by any other name besides
Walter Kloby? A. Yes, sir.

Mr. Nugent: [ object,, if your Honor
pleases.

The Court: What is your purpose of it?

Mr. De Sevo: The purpose of identify-
ing the witness properly in court.

Mr. Nugent: Did you produce him?

Mr. De Sevo: He just said “Yes”.

The Court: I will permit it.

% By what other name are you known? A.
Jack Tracy.

Q. How long are you known by that name?
A. Since I was a boy of twelve or thirteen.

Q. Did you ever engage in any other business
or trade as Jack Tracy? A. Yes, sir.

Mr. Nugent: I object.
The Court: I will permit it.

Q What was the answer? A. Boxing.
Q. Professional boxer? Please don’t shake vour
head. A. Yes.

Mr. De Sevoi 1 think that is all.

Re-cross examination by Mr. Nugent:

Q. Mr. Kloby, bow tall are you? A. I am about
hve foot two.

Q And how much do you weigh? A. Well
now [ lost weight.

Q Well, how much did you weigh on February
14th, 19427 A. About 140 pounds.

Mr. Nugent: That is all.

20
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Re-direct examination by Mr. De Sevo:
Q. Just a minute. Have you ever been convicted

of a crime?
Mr. Nugent: [ object, if your Honor

pleases.
The Court: Sustain the objection.

Mr. De Sevo: Exception.
The Court: Yes.

Q. How old are you? A. Forty-two, going on

forty-three.. ,
Q. During what years were you a professional

boxer?
Mr. Nugent: I object, if your Honor

pleases.
The Court: T will permit it.

Mr. Nugent: This is rebuttal.
The Court: I understand. I will permit it.

Mr. Nugent: All right.
A. 1914 all the way up to 1927.
Q. Thirteen years you were a professional

boxer.
Mr. De Sevo: That is all.

Mic hael Exeight, called as a witness on behal
of the plaintiff, being first duly sworn according
to law, upon his oath testified as follows:

Direct examination by Mr. De Sevo:

The Court: Where do you live?
The Witness: 709 Jersey Avenue, Jersey

City.
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Q. Mr. Enright, is it? A. That’s right, sir.

Q. You also were subpoenaed here by the
Metropolitan Life Insurance Company? A. I was,
yes.

Q. Were you with Mr. McNamara on the morn-
ing in question? A. I was, sir.

Q. And where had you been before you entered
this restaurant? A. We were at a dance. We were
coming home.

J* You were coming home from a dance? A.
That’s right.

Q. You stopped in this restaurant for some-
thing to eat;is that what it was? A. That’s right;
to have some coffee.

Q. To have some coffee? A. That’s right.

Q; Now>as you entered the restaurant with
Christopher McNamara, how was he behaving
himself? What mood was he in? A. He was just
happy and jolly.

Q. Happy and jolly? A. That’s right; to my
recollection.

Q. And what happened when you went into
the restaurant? A. We both sat down on a seat.

Q. When you say a “seat”, do you mean at
the counter? A. That’s right.

Q. Or at a table? A. That’s right, sir.

Q. At the counter? A. At the counter.

Yell us what happened. A. As we sat down,
a friond that was with us that morning, he acci-
dently sat down on the package. I couldn’t say
what was in the package.

Mr. Nugent: May I have the word “ac-
cidently” stricken. It is his conclusion of
the actions of another person.

The Court: Yes, I think so. He sat down
on another chair--—-- ?
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The Witness: That’s right, sir.
The Court: —that contained a package?
The Witness: That’s right, sir.

Q. When he sat down on that chair what, if
anything, happened? A. I believe Mr. Kloby
asked him what was the idea of his sitting on this
package, and that’s all that I can recall; but I
didn’t see no--—

Q. Don’t get ahead of this, now. Mr. Kloby
said, “What’s the idea of your sitting on this
package?” A. I believe he did, yes.

Q. Did Mr. McNamara say anything to him?
A. That I don’t remember, Christopher McNam-
ara saying anything to Mr. Kloby at that time.

Q. Did anything occur after that between the
men? A. They both were standing up inside,
and the manager that was there on that morn-
ing—

gQ. The manager who was there that morning
do yon see him in court here today? A. That s
right, sir.

Q. Will you identify him. Is this man? Will
yon stand up. A. Yes, sir; he is the man.

Mr. De Sevo: May we have the record
show what his name is, Mr. Nugent?

Mr. Nugent: That is Mr. Watkowski.

Mr. De Sevo: Walter Watkowski?

Mr. Nugent: Walter Watkowski.

Q. What did the manager say in the presence
of both of these men? A. They both started argu-
ing. He says, “If you are going to start fighting
and arguing about it, you better go out on the
street”.

Q. What happened; they went out? A. xes,
Sir.
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Q. Both of them went outside? A. Yes, sir.

Q. After they went outside what, if anything
happened? A. They both had the argument on
the outside. I guess they punched one another.

Q. You don’t know, do you? A. I don’t know.

Mr. Nugent: I ask that be stricken from
the record.

The Court: It will be stricken out. Do
you know what took place outside?
) Witness: No, sir. I was on the in-
side.

The Court: You don’t know. That’s all.

Q. How long was it between the time that they
were put out—are you listening to me, sir? A.
Yes, sir.

Q. How long was it before they were put out
that anything happened? A. Maybe five or seven
minutes.

Q. I beg your pardon? A. From the time they
were put from the inside outside?

J* Yes. A. It could be five minutes.

Q. Something happened. Did you observe them
during the time that they were outside® A No
sir; I didn’t see them.

Q. You didn’t see them? A. No, sir.

Q. And did you subsequently go outside? A.
That’s right.

Q. And did you see McNamara? A. Yes* lav-
mg on the floor.

Q. Beg pardon? A. Laying on the ground.

Q. Lying on the ground? A. That’s right."

Q. Did Kloby walk away and go to work—or
what happened to Kloby?

Mr. Nugent: I object. How would he
know whether Kloby went to work or not?

10

20

30

40



10.

20

30

40

36
Michael Enright, for Plaintiff—Direct.

By the Court:

Q. When you went out there did you see Mr.
Klobyf A. I seen Mr. Kloby running from the
Barbecue on to Ninth Street.

Q. Was he running? A. That’s right, sir.

Direct examination by Mr. De Sevo continued:

Q. Now, Mr. Enright, this restaurant is located
on the north side of the street, near the inter-
section of Grove Street and Newark Avenue; is
it not? A. Grove and Pavonia Avenue.

Q. Pavonia, rather. And when Kloby ran was
he running in the direction of the Grove Street
tube, or was he running away from that direction?
A. Running away from that direction.

Q. Was he running in the direction of Hoboken?
A. That’s right, sir; he was running towards
Ninth Street.

Q. Did you run after him? A. That’s right.

Q. Were you able to apprehend him, or catch
him? A. I couldn’t catch up with him, sir.

Q. You couldn’t catch up with him? A. No,
Sir.

Q. I ask you again: Was any blow struck in
the restaurant while you were there? A. I did
not see any blow struck in the restaurant.

Q. Were you in a position to see if any blows
were struck in the restaurant? A. I was sitting
in a seat that way---(indicating)— and I didn't
see no blows struck.

Q. You say there were some words exchanged
between them, and the proprietor put them out?
A. That’s right.

Q. It was after that that you saw McNamara
lying on the sidewalk? A. That’s right.
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Q. What was his condition then; was he con
scious or unconscious? A. Unconscious.

Q. Do you know what they did with McNamara
after that? A. Brought him to the hospital.

Q. To the Jersey City Medical Center? A
That’s right.

. Did you see him after that? A. No-<I didn’t

until he was dead.

Q. He did not come out of the Medical Center
at any time from the time he was brought in until
the time he died? A. No, sir.

Mr. De Sevo: Cross examine.

Cross examination by Mr. Nugent:

_Q. Mr. Enright, what time was it that you left
this dance? A. Oh, I guess around three o ’clock
m the morning.

! ki

say? B& TYeg Ih\gfoeul%il.ld three-<*irty, would you

Q. And then what did you do? A. The dance
was down Greenville.

you the dance what did you do?

here did you go? A. We went to some place in
the city, m Jersey City itself.

Q. Some place—what kind of a placed A A
saloon.

Q. At three or three-thirty in the morning? A.

there  Cnl<l be maybe five o’clock when we got

Q. Wait a minute. Yon left the dance, you say

T Z th™ and three-tbirty? A. That’s right’
y. Where was the dance? A. Clinton and

Jackson Avenue.
Q In Jersey City? A. That’s right.

dld y°U g0 immediately after you
t the dance? A. We were on our way home, sir.
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Q. Where did you go, the first stop, if any? A.
Thirteenth Street and Jersey Avenue.

Q. That was a saloon, was it? A. That’s right.

Q. How long did you stay at the saloon? A.
About an hour, maybe more.

Q. That would be about four-thirty? A. 1 am
not sure of the time.

Q. Now, did you make any other stop before you
went to the Barbecue Restaurant? A. No, sir.

Q. What time did you arrive at the Barbecue
Restaurant? A. Around six or six-fifteen, six-
thirty.

Q. So it took you about an hour and a half or
two hours to go from the Thirteenth Street tavern,
or saloon, to the Barbecue; is that true? A. No,
no; that couldn’t be the truth. It wouldn’t take
us that long.

Q. Did you make any pther stops between the
Thirteenth Street saloon and the Barbecue Res-
taurant? A. No, sir; just took time walking
along—that’s all.

Q. Isn’t it a fact that you stayed in the Thir-
teenth Street saloon until around five-thirty? A.
I couldnt tell what time I left the salon.

Q. All the time you were in the Thirteenth
Street saloon, were you and Mr. McNamara drink-
ing? A. Yes, sir; we had some beer.

Q. And had you been drinking at the dance?
A. Just a little beer.

By the Court:

Q. You had been drinking, you say, at both
places? A. At both places, yes. Just a few
beers—that’s all.

Q. Just beers? A. That’s all.
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Cross examination by Mr. Nugent continued:

Q. You stayed from about three-thirty until
about four-thirty at the Thirteenth Street saloon?
A. I might be two hours in the saloon. I really
couldn’t say what time it was.

Q. It might have been two hours you were
there? A. I really couldn’t say the time.

Q. What time did you arrive in the Barbecue
-Restaurant? A. Around six or six-fifteen.

Q. Had you ever been in the Barbecue Restau-
rant before? A. Sure *hundreds of times.

Q. Do you know the counter at which they
serve dinners at that hour? A. That’s right.

Q. Do you know about how many stools there
.are in front of the counter? A. I have no exact
count. I would say about a dozen, anyway.

Q. Was there any stool occupied at the time you
arrived in there other than the one on which Mr.
Hloby was sitting? A. Only the one myself and
the one by Mr. McNamara.

Q. You misunderstood me. When you arrived at
the Barbecue Restaurant—? A. Yes.

Q. was there any other stool occupied? Was
anybody sitting on any other stool? A. Mr Klobv

Q; That is all? A. That’s all. There was only
me three—and the manager—the four of us.

Q. He was behind the counter? A. At that time.
a 1_ Tllere were about twelve stools altogether?
A. That’s right.

Q. Did yon observe that Mr. Kloby’s lunch was
on the stool to his right* A. I don’t know. There
was a package. I didn’t know if it was his Innch.
« was just an ordinary package, as far as I could

Q. It was something you could see—it was open
o your view? A. It was paper wrapped up.
"hat s all I could see of it.
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Q. Had you known Mr. McNamara for long?
A. Yes, I did.

Q. Do you know about how tall he was? A.
I would say five foot seven, five foot eight.

Q. Do you know approximately how much he
weighed? A. I would say 155 to 160.

Q. 155to 160? A. I am not a--—

Q. Is that your best judgment? A. That’s
right.

Q. You would not know that he weighed 185,
would you? A. 1 couldn’t Say.

Mr. De Sevo: I object to the unwar-
ranted assumption of fact.

The Court: He said he does not know;
his best judgment was 155 to 160.

Mr. Nugent: I think that is all.

Mr. De Sevo: That is all, sir. The plain-
tiff rests.

Walter Wat kowski, called as a witness on
behalf of the defendant, being first duly sworn
according to law, upon his oath testified as fol-
lows:

Direct examination by Mr. Nugent:

The Court: Where do you live?
The Witness: 169 Erie Street.

Q. On Sunday morning, February 15th, 1942,
Mr. Watkowski, where were you? A. I was work-
ing in a restaurant.

Q. What restaurant? A. Barbecue, Pavonia
and Grove.

Q. Were you there between six A. M. and six-
thirty A. M. on that morning? A. I was.
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Q. Do you know Mr. Kloby, who testified on
behalf of the plaintiff in this case? A. I know him
as a customer.

Q. And had he been coming into the restaurant
for sometime prior to this day? A. About the
last two years.

Q. Now, did you know Mr. McNamara, the per-
son about whom we have been speaking? A. |
knew him as a customer’s acquaintance.

Q. Did he come into your restaurant, also? A.
Whenever he was in town.

Q. On the morning of February 15th, 1942 did
Mr. Kloby come to your restaurant? A. That’s
right; he did.

Q. Do you recall what hour of the morning it
was? A. Between six-fifteen and six-thirty.

Q. Now, when he came into your restaurant
what did he do? A. Well, he had his breakfast,
coffee and cake.

Q. And did he have any lunch package with
htlm‘17 A. He had a package alongside of him on a
stool.

Q. Now, did you see Mr. McNamara on that day
that morning? A. Well, he came in that morning!

Q. He came in your restaurant that momma-?
A. That’s right.

Q And how long had Mr. Kloby been in your
restaurant before Mr. McNamara arrived? A.
About ten minutes.

Q. Now, after Mr. McNamara arrived what did
??7 350! W At did you observe him doing? A.

e , it was around between six and six-thirty
and Kloby was there alone, and McNamara and

nright came m, and there were fifteen stools at
tne counter.

Jrm™ oo«m o A-Kloby was sitting on one stoo
and had his lunch on the other stool, and McNa

ara came in and sat right on his lunch.
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Q. Did Kloby say anything to McNamara? A.
Just a few words were said: “ What’s the idea,
sitting on my lunch?”

Q. What, if anything, did McNamara then do?
A. McNamara said, “ What are you, a wise guy?”
The first thing, a couple of swings were made, and
I pushed them all out.

Q. By whom were the swings made? A. Mc-
Namara.

Q. Did you see any of the blows by McNamara
land on Kloby? A. McNamara wade a swing.
He hit Kloby in the face and knocked his tooth
out.

Q. What happened then? A. I got outside ot
the counter and chased them all out. Kloby ran
out without his hat to go to see if his bus was
coming. I threw his hat and coat out and said,
“You better go to work and forget about the whole
shooting match.”

Q. Did you observe anything occur outside? A.
Then McNamara went over and made another
swing and hit him again, and Kloby made one
swing and he hit him and he went down; and I
think that’s all there was to it.

Q. Howtall a man was McNamara? A. I would
say about five foot eight.

Q. And about how much did he weigh? A.
About 175 or 180.

Mr. Nugent: 1 think that is all.

Cross examination by Mr. De Sevo:

Q. You have been telling us the truth; have you
not, sir? A. Yes, sir.

Q. You say that McNamara outside hit Kloby,
and then Kloby hit him and knocked him down?
A. That’s right.
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0. Is that correct? A. That’s right.

Q. You also say that McNamara hit him inside
of your place and knocked a gold tooth out; is that
correct? A. That’s right.

Q. I show you this statement and ask you if
that is your signature. A. That’s my signature.

Q. I show you this and ask you whether that is
your signature on the second page of that state-
ment. A. I wouldn’t know if that is. It doesnt
look like mine.

Q. Did you give a statement of your knowledge
of these happenings to Lieutenant Gannon? A.
That’s right.

Q. And did he take it down in writing? A. He
sure did.

Q. Did you read the statement before you signed
it? A. I don’t remember that I did.

. (8.1 Did you tell him the truth at that time$ A
1d.

Q. Your memory then was better at that time
than it is now? A. I would say it is.

Q. As a matter of fact, you did not say any-
tmng m that statement about McNamara striking
any blow; did you?

Mr. Nugent: I object, unless he gives him
the opportunity of reading the statement
and then determining whether or not it was
the result of a question and answer, and
whether that question was asked of him.

The Court: All right.

Q. Read the statement. You have read the
statement? A. That’s right.

Q. On two pages, which I just showed you? A
-That’s right.

Q. And that statement is a true account of your
knowledge of the happenings of that morning as

in
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given by you to the Police Department of Jersey
City—is it? A. That’s right.

Q. Do you remember saying this to the Police
Department—I am reading from your statement:
“I went outside to keep them away from the win-
dows and took Tracy’s lunch away from McNa-
mara, and as I did McNamara made a swing at
Tracy but missed him” ? A. Well, I don’t know—
maybe. That could be a mistake on the part of
the Police Department.

*Q. Do you deny that you said that to the Police
Department? A. I don’t deny it. I Idst don,t
remember now.

Q. Do you admit it? A. If it is in the state-
ment, I must admit it.

Q. Then which is true, that he missed or that
he struck him? A. He struck him.

Q. How do you reconcile your statement to the
Police Department made the same day? A. I
don’t know how they made it. 1 told them what
I said. If they put it down, I don’t know any-
thing about it. ,

Q. You read this statement before you signed
it? '

Mr. Nugent: He did not say it.

Mr. De Sevo: He did say. Shall we refer
back to his testimony?

Mr. Nugent: If you say so.

Q. You read this statement before you signed
it, and the matters therein contained were true at
the time you signed it? A. Just a minute

Q. Please answer the question. A. I want to
answer the question. You don’t give me a chance
to answer it.

Q. Were not the matters contained in that state-
ment at the time you signed it the truth? A.
When I signed the statement I didn’t read it.
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Q- Please answer the question.

Mr. Nugent: Let the witness answer the
question.

A. Your Honor, I was working in that restaurant
by myself, a very busy restaurant. The police
came in with the statement. The defense workers
were rushing to work. I was in there by myself.
I didn’t read the statement before I signed it.

Q. Why did you tell us before that you had read
the statement before you signed it? A. I read it
Now.

Q. Why did you tell us before that you had
read the statement before you signed it? A. I
only read parts of it at the time, because I was in
a rush to take care of the people. I couldn’t have
them wait in the store.

Q. What parts of it did you read? A I don’t
remember.

Q. Is that your best answer, sir? And do you
ar / f all that In your statement you were asked

.at happened inside the restaurant? A That«
right. s
Q. And yon said: “McNamara and another guy

“ and McNamara sat on Tracy’s pack-

X ) 0
A.'dl“haJt’sO%gtl?tl.d that to the Police, did you not?

Q. You read that? A. That’s right.
Q. And it was true. “Tracy said, ‘Watch
b b b ’7_ b (7 b
ggﬁe you are sitting that is true? A Thaig
Q. “So McNamara said, “What are you, a wise
g»y 7?7 That is true? A. That’s right.
Q. And you were then telling the Police De-
m”* what happened? A. That’s right.

. o 9
Thats n6£inl.1ad asked y°u what happened? A
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Q. And then yon further said: “But I don’t
want my package broke”, meaning Kloby speak-
ing. ‘‘So McNamara and the other guy were com-
ing close to Tracy as if to fight, so I put them
out”. Isn’t that what you told the Police Depart-
ment? A. I told them the fight started in------

Q. Please—isn’t that what you told to .the Po-
lice Department? A. I told them the fight started
in my place, and I put them out.

Mr. De Sevo: I ask that be stricken. It
is not responsive.
The Court: It is not responsive.

A. The fight started there, so I put them out.

Q. Isn’t it a fact you told the Police Depart-
ment that they approached each other as if to
fight, and you put them out?

Mr. Nugent: I submit he has already an-
swered that question.

The Court: Answer that question “Yes”
or “No”.

A Yes.

Q. It is a fact that they were merely coming
close to each other and you put them out? A. The
first time was a swing, and the next time they
started all over.

Q. Please. Isn’t it a fact that these men were
approaching each other and that you put them
out, as you told the Police Department? A. After
the first blow.

Mr. Nugent: I object. The witness has
already pxplained that this was the second
time they were coming together.

The Court: What is your objection, Mr.
Nugent?
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Mr. Nugent: I object to the question as
presented now, as it distorts the very an-
swer as the witness has given. The witness
has explained himself by saying the first
time they came together.there were blows
struck by McNamara; the second time,
which is the time referred to, they only
came togther and no blows struck.

The Court: Any indication that any such
thing was suggested in the statement?

Mr. Nugent: He said it before.

The Court: I don’t think he said that.

Mr. Nugent: Not in the statement, but
here in the testimony.

’ Court: That is right. I think that
is what the question is directed to.

Mr. De Sevo: That is right.

The Court: Suppose you reframe your
question, Mr. De Sevo.

Q. Isn’t it a fact that you told the police on
this day in question, in answer to their inquiry
to wit:  Tell me in your words what you know
about this assault”, that the two men were ap-
proaching each other and you put them out? A.

was there when the second blow was being struck
fhere was a first one struck, and this is when I
put them out on thé second.

Q. Why didn’t yon tell them about this blow?

/ told thera- K they didn’t put that in, I am
not responsible.

Q. Nevertheless you read this statement, and

yas ruo' I didn’t read it. T had a business

take care of. I had no chance.

Q. You had read those parts you admitted to
me were true, but the parts you do not admit you

are not true is that your answer?
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Mr. Nugent: I object.

The Court: I think the man has said he
read parts, but did not read all.

The Witness: Your Honor, I had to go
up and down all the time. I had nothing to
do but sitting there all day looking at the
papers.

Q. In other words, it is your testimony now
that, although you told the police that McNamara
hit Kloby and knocked his tooth out, the police
did not put it in the statement? A. I don’t know
whether they did or not.

Q. Well, is it in the statement? A. 1 don'
know.

Q. Look at it. A, They had the gold tooth m
the station house.

Mr. De Sevo: 1 ask that be stricken as
not responsive.

The Court: Well, is it in there Mr. De
Sevo?

Mr. De Sevo: No; it is not in there at
all.

The Court: He has read the statement.
There is no use wasting time.

Mr. De Sevo: It is not in there.

The Court: It is not in there. All right.

Q. There is also in there the affirmative state-
ment by you that McNamara outside did not hit
Kloby; isn’t that so? A. I told him he hit him.
If they put it in-——- ,

Q. You mean that the police put in here, witn-
out your sanction: “As I did McNamara made a
swing at Tracy but missed”? A. I just don’t re-
member, just what was in his mind.

Mr. Nugent: I object.'
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Q Do you deny that you told that to the police?
A. T don’t deny it.

Q. Do you admit it? A. That’s right.

Q. How do you reconcile your testimony before
when you say that McNamara hit Kloby outside?

Mr. Nugent: What are you referring to
“That you told that to the police” ?
Mr. De Sevo: That he missed.

Examination by the Court:

Q. Mr. Witness, what counsel wants you to do
j? try to reconcile, if you can, your statements.
Today you say that Kloby was struck by Mc-
Namara and then struck back. Is that correct?
A. That’s right.

Q. In the statement apparently to which coun-
sel refers you said that McNamara delivered a
blow at Kloby but missed. Now, can you reconcile
that? A. I can’t say exactly what they done in
the statement. I told them one story, and they
put a different thing in.

Q. But your story is that McNamara actually
struck Kolby outside? A. That’s right.

Q. But you did not tell that to the police? ' A.
I dont remember if I told that to them or not"
1 was all excited that morning. It is a long time.

Q. When did the police come in; the same morn-
ing? A. That’s right; I called him.

Q. You started to say something that the police
have the gold tooth. A. They had the gold tooth
with them.

Q. Kloby’s tooth? A. That’s right. The nexi
day they got it in the shipyard.

Q. Who gave it to them? A. Kloby.

Q How do you know? A. I had to go to the
shipyard. Kloby gave it to them.
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Q. Was this after or before you gave your state-
ment? A. After. 1 gave the statement in the
morning. [ was in the shipyard all day till eight
at night trying to identify the man.

Q. Trying to identify whom? A. Kloby, that
had the fight, that struck the blows to McNamara
that morning.

The Court: All right.

Cross examination by Mr. De Sevo continued:

Q. You say you went to the shipyard to identify
Kloby? A. That’s right.

Q. You don’t know him by the name of Kloby i
A. I do now, hut I didn’t then.

Q. He is an old friend of yours? A. Not a
friend; he 1s an acquaintance.

Q How long had he been coming into your
restaurant before this? A. I know off and on
coming in the restaurant five or six years.

Q. Before this? A. That’s right

Q. He used to come in every morning ? A. Not
every morning.

Mr. He Sevo: May I have this statement
marked for identification, if the Court

please.

(Two sheets of paper marked for iden-
tification “I P a” and “I P b” respec-
tively.)

Q. Ho you now admit or deny that you told
the Police Hepartment on the day this statemen
was taken that McNamara made a swing at ray
but missed him? A. I remember I said it tha
time—that’s right; T

Q. And that was the truth? A. That s wha
said that time—that’s right.



51

Walter Watkowski, for Defendant-Cross.

Q. And that was the truth? A. That’s what
I said.

Q. Please—was it? A. Yes.

Q. Yes. And you also told the Police Depart-
ment that: “After that Tracy hit McNamara
with his fist in the face, knocking him to the
ground”—is that right? A. That’s right.

Q. Did Tracy walkaway then? A. Well, I went
inside to wait on somebody. I came outside. There
was nobody there, just McNamara.

Q. Didn’t you also tell the police: “ Then Tracy
ran away, and McNamara’s friend ran after him,
and that’s the last I saw of them”? A. Well, I
saw both of them again, but I didnt see them
running. When I went out of the store I saw
both of them again.

NQ. Did you see Mr. Enright chase them? A

0.

Q. When you told that to the police you were
mistaken? A. I didn’t tell them that.

Q. You did not tell them—the police put that
m? A. When I went outside from the waiting
on the customers everybody was gone— that’s
what I told them—I took care of McNamara.

Q. And do you admit or deny that you told the
police: “McNamara and the other guy were com-
ing close to Tracy as if to fight’>—speaking of
inside the restaurant—"“so I put them out” ? A.
fhat was after the first blow.

Mr. Nugent: If your Honor please, we
have gone all over that.

The Court: We have gone over that.

The Witness: That was after the first
blow.

Mr. De Sevo: I think your Honor is cor-
rect on that. That is all.
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Re-direct examination by Mr. Nugent:

Q. Mr. Watkowski, I just want to be clarified in
mv mind; wbat is tbe fact, tbe real fact? You
say you saw these two men outside of your restau-
rant. Did McNamara hit Tracy—hit this man?

Mr. De Sevo: Now, if the Court please,
I object on the ground it is not proper re-
direct. 1 object on the ground that the
question has been asked and answered at
least ten times.

Mr. Nugent: In several different ways.

The Court: I will admit it. I think it
has been asked and answered. You can
cross examine him if necessary.

Mr. Nugent: But you are confusing him
with what he said in the statement. I want
him to know what the fact is.

Mr. De Sevo: I ask that that be stricken
from the record.

The Court: Please do not argue.

What is the question?

(Last question read by the stenographer.)

Mr. De Sevo: When—if the Court please?

Examination by the Court:

Q. Let me ask the question now. What did you
actually see happen outside of the restaurant after
the men were outside? A. I went out and brought
the man’s hat and coat outside. 1 said, “Here is
your coat; go to work”. I seen there were blows
struck. Each one hit each one once, and Mc-
Namara went down.

Q. Who delivered the first blow? A. Mc-
Namara. e

Q. Are you sure of that? A. That’s right.
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Q. How did Tracy happen to get his hat and
coat off? A. I threw them.

Q. How did he happen to get them off? A. He
threw them off in the restaurant.

Q. What was the occasion for it? A. I guess
he was going to get ready for a fight.

Q. Never mind what you guess. Tell us what
you saw at or about the time of the removal of
Tracy’s hat and coat.

Mr. Nugent: That hat was off?

Q. The hat was off? A. McNamara hit him.

Q. McNamara hit him before he had his coat
off? A. That’s right. He had his coat off. I told
Tracy to forget about it; and it was through for
a couple of minutes, everything was peaceful for
a couple of minutes. So then Tracy was going
out, and McNamara and Enright went out after
him. So words were said again outside and blows
'vvetre.tstruck at each other—and that’s all there
is to it.

The Court: All right. Cross examine if
you wish.
Mr. Nugent: Nothing further.

Re-cross examination by Mr. De Sevo:

Q. Just a minute. Why did you tell me before,
when I was nearly concluded with my cross exami-
nation of you, when I read to you from this state-
ment—? A. I told you--—---

Q. Wait a minute, please. Let me take over for
ammute. “I took Tracy’s lunch away from Mc-

amara, and as I did McNamara made a swing
at Tracy but missed him. When Tracy got the
chance, he hit McNamara.” 1 asked you if that
was what you told the police. You told me,
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“Yes”; and when X asked you if that was the
truth, you also said, “Yes”. A. That’s right;
according to that statement, yes.

Mr. Nugent: That is right. That is what
I understood it to be.

10 Q. Why do you--—- T

The Court: There is no necessity for this.
I think I get the situation. I think the man
said he told the police exactly what he told
us today.
Mr. De Sevo: He admits he told the police
the truth, that it is the truth.
The Court: I can see that.
Mr. De Sevo: The only purpose is credi-
2q bility now to show what the true statement
is.
The Court: I canunderstand that.
Mr. De Sevo: That is all.
Mr. Nugent: The defendant rests.
The Court: Both sides rest?
Mr. De Sevo: Both sides rest. 1 offer
the statement in evidence.

(Received in evidence and marked

g P 3a, allnd L3t i,rfsp,ectlvel}%?
30 Mr. Nugent: I respectfully move at this
time for judgment in favor of the defend-

ant, which is in the nature of a motion for
direction of verdict,

(Argument.)

(Decision reserved by the Court.)

40
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Certificate by Stenographer.

I, Frieda H. Lipschitz, a stenographer desig-

nated by the Court and sworn,

Do hereby certiry that the foregoing is a true
and correct transcript of the minutes and pro-
ceedings taken by me at the trial of the case of
Catherine McNamara, plaintiff, vs. Metropolitan
Life Insurance Company, defendant, at the First
District Court of Jersey City on the twenty-eighth
day of November 1944.

Dated, February 13, 1945.

Frieda H. Lipschitz.

Certificate of Judge.

To the Justices of the New Jersey Supreme Court:

I do hereby, on this 14th day of February 1945,
certify the foregoing transcript, made by the
Stenographer designated by me and sworn, as the
minutes and proceedings of the trial in the case
of Catherine McNamara, plaintiff, vs. Metropoli-
tan Life Insurance Company, defendant, to be used
on the appeal herein.

William E. Sewell,
Judge of the First District
Court of Jersey City.
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Opinion.
(Filed January 11, 1945)

FIRST DISTRICT COURT OF JERSEY CITY.

Catherine McNamara,

10 Plaintiff,
VS.

Metropolitan Life Insurance

Company,

Defendant.

This is a suit instituted by one Catherine Mc-

Namara, beneficiary under insurance policy issued

20 by the defendant company, insuring the life of one,

James McNamara, in which policy the plaintiff

was named as beneficiary in the event of death.

It was stipulated by counsel for the respective par-

ties that James McNamara died on February 17,

1942 of injuries which were external and of a

violent nature sustained by him on February 15,

1942. It was further stipulated that the cause of

death was “intracranial hemorrhage and lacera-

tion of brain, following fracture of skull.” It was

30 further stipulated that the policy of insurance

contained the following clause, from which has
been deleted all unnecessary phraseology:

“Upon receipt of due proof that the death
of the insured resulted independently of all
other causes, from bodily injuries caused
solely by external, violent and accidental
means, the Company will pay, as an additional
death benefit, an amount equal to the amount

40Q payable under the Schedule. * * * The addi-
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tional death benefit shall not be payable if
the Insured’s death # * * (e) is the result of
participation in an assault or felony * *

It was further stipulated by counsel that the
necessary premiums on the insurance policy had
been paid; that due proof of death had been sub-
mitted by the plaintiff to the defendant; that the
policy was in full force and effect at the time of
the death and that the defendant had paid to the
beneficiary the sum of Two Hundred and Fifty
g;$250.QO) dollars, which was the face value of
the policy.

The question in dispute is whether or not the
Company should be compelled to pay an addi-
tional sum of Two Hundred and Fifty ($250.00)
dollars, under and by virtue of the.aforesaid acci-
dental clause in the said policy.

The deceased died on February 17, 1942 two
days after injuries received by him in an affray
with one, Walter Kolby, a former professional
prizefighter. On the night of February 14, 1942
the deceased McNamara and a friend, one, Michael
Enright, attended a dance in the Greenville sec-
tion of Jersey City. They remained at the dance
until about 3 o’clock in the morning and then
went to the lower section of Jersey City, to a
saloon, where they remained until about 6 o clock
In the morning; left the soloon and came to a
restaurant located at No. 203 Pavonia Avenue,

ersey City. As they entered the restaurant
~olby was having his breakfast before going to
work. A package containing his lunch was on
me stool next to him. There were 15 stools before

e counter, none of which were occupied except

e aforesaid two. McNamara sat on the package

ontaming Kolby’s lunch and a verbal alterca-
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tion took place between Kolby and McNamara
which led to McNamara striking Kolby several
blows with his fists. One of these blows knocked
out one of Kolby’s teeth. During the assault Kolby
removed his hat and coat. The proprietor of the
restaurant stopped the assault, whereupon Kolby
left the restaurant and went out on the sidewalk
immediately in front thereof. The restaurant man-
ager took Kolby’s hat and coat and threw them
out to him. At this time McNamara followed Kolby
to the sidewalk and struck or attempted to strike
Kolby again. Kolby then struck McNamara one
blow faith his fist knocking him to the sidewalk,
causing injuries which resulted in McNamara s
death two days later.

The attorney for the defendant conceded at the
trial and in a memorandum subsequently filed
with the Court that “had the policy not contained
the ‘assault’ clause, the plaintiff would be entitled
to recover.” This agreement is founded on the
legally recognized fact that the death was due to
means that were external, violent and accidental,
as this latter word excludes only deaths that are
the reasonably, foreseeable results of encounters

Mbviously deadly in nature.” Walter Y. Pruden-
tial Insurance Co. of America, 116 L. 304.

Defendant’s counsel contends however, that the
presence in the policy of the word ‘assault m
addition to the “external, violent and accidental
means” clause relieved the defendant of the re-
sponsibility where the assured met his death as
the result of being an aggressor in an assault.

It is the opinion of this Court that the wo
‘assault’ as here used, means something more
than a simple assault. The language is that t
double indemnity shall not be paid to the insur
if the insured’s death “is the result of particip
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tion in an assault or felony.” If the insured had
been killed while committing larceny, burglary
robbery, arson or any other felony, no liability
would attach. The word ‘assault’ as here used
refers to such an assault as would justify the per-
son assaulted, that is, Kolby, in taking the
assured’s life. In other words, before the defend-
ant would be exempted from liability under the
policy here sued on, McNamara must have been
guilty of such an assault as would justify Kolby
acting as a reasonable, prudent person in taking
his life. I find as a matter of fact that while
McNamara was the aggressor, the assault was
not of such a character as would have led
McNamara to reasonably contemplate that Kolby
would be justified in taking his life in order to
resist the same. Therefore, the defendant In-
surance Company is not relieved of its liability
to pay the additional indemnity under the policy.
See Oilman vs. New York Life Insurance Co., 97
A. L. R. 755 at p. 758.

I find a verdict in favor of the plaintiff and
against the defendant in the sum of Two Hundred
arfld Ftifty ($250.00) dollars, together with costs
of suit.

(Signed) Wittiam E. Sewell,
Judge.
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Transcript of Proceedings.
(Filed February 28, 1945.)

No. 283941.

FIRST DISTRICT COURT OF
JERSEY CITY.

10
State of New Jersey,
Hudson County, ss.:
City of Jersey City,
Catherine McNam ar a, Upon Contract
Plalntlffv Demand $250.00.
Vs Edward De Sevo,
PIffs. Atty.
20 Metropollt(;xn Life Insurance {Drewen & Nugent,
ompany, Deft’s. Atty.
Defendant.
921 Bergen Avenue.
Before:
William E. Sewell, Esq.,
Judge.
City Costs Al
30 Summons, copy ........c $1.50 $.60
Service, return ........ '20
Mileage.......ccceevenenne ’
Trial Fee 1.50

A summons was issued tested January 26, A. D
1944 returnable February 3, A. D. 1944 a
o’clock in the forenoon at the Court Room oi
said Court in the City of Jersey City. The o

i-11nnrec!  VMIZ1
Lirt TQ 'mhirnPrl tilft

40
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Transcript of Proceedings.

I served the within summons, January 27 1944
on Mr. Sewick of the defendant company, by read-
ing the same to him and delivering to him a copy
thereof. w

Plaintiff demand was filed January 26, A. D.
1944#

February 8,1944 Specification of Defenses filed.

November 28, 1944 the plaintiff appearing and
tile defendant appearing, and the trial of the
cause was proceeded with as follows:

Upon application of defendant, Frieda Lip-
schitz was appointed and sworn as Stenographer

On the part of the plaintiff, Catherine McNamara
(now Cathrine Breganci), Walter Kloby, Michael
Fnnght, sworn and testified. 1 policy, 1 State-
ment of Death and Statement of Police.

On the part of the defendant, Walter Watkow-
sky, sworn and testified.

Decision reserved.

Whereupon it is on this eleventh day of Janu-

145 by this Court considered and ad-

judged that said, Catherine McNamara, plaintiff
recover against said Metropolitan Life Insurance
Company, defendant, the sum of Two Hundred
and Fifty dollars, and no cents, debt and Sixteen
dollars and thirty cents, costs of suit.

January 30, 1945 Notice of Appeal and Stipula-
cion Waiving Appeal bond, filed.
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(herein called THEco mpany)

PROMISES TO PAY
to the Beneficiary, if living, upon receipt of due proof of the death of the Insured named in the Schedule
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Sobdd Mbfecfnadd o thTSRISRIShS o ek S AQURY of the death benefit st d tosuch
FACILITY OF PAYMENT
deathSeti” !da7 d°*f “ot @ureilder ~ Policy with due proof of death within 30 days after the
Insured” S e Beneficiary » «he «tete of the Insured, or is a minor, or di« before the

“ r* “e dea. . henefit will, upon surrender of this PoUcy with due proof of death, be paid to the
executor or administrator of the Insured, but in any such case the Company may, in lieu STpavment
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PREMIUMS
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full A Neekly Preuuiim on each succeeding Monday until premiums for twenty
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tim " the”nw««!?1 sh?Ube granted for the payment of every premium after th$ first, during which
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re vival
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NONASSIGNABILITY
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m W 1V t DATE
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PROVISIONS AND BENEFITS

OPTION TO SURRENDER WITHIN TWO WEEKS. If this Policy
it not satisfactory it may bo surrendered for cancelation, within two
weeks from its date of issno, at the District Office through which it was
delivered, and the premiums paid will be retained.

» mm POLICY IS VOIDABLE. If (1) within two years prior to
the date of issue of this Policy the Insured has been a patient at, or an
inmate of, any institution for the treatment of -physical or mental
dif«w» or has undergone any surgical operation, or has been attended
by a physician, unless it shall be shown by the Insured or any claimant
that no such institutional, surgical, or medical treatment or attention
was for a serious disease, injury, or physical or mental condition; or
if (2) prior to .such date of issue the Insured has been rejected for life
insurance by this or any other insurer; then, in any such case, this
Policy »bail, subject to the clause entitled Incontestability, be voidable
by the Company, unless reference to such institutional, surgical, or

treatment or attention, or such prior rejection, is endorsed on
this Policy by the Company. If this Policy does not take effisct, or is
voided by the Company, the Company will return the premiums paid.

MISSTATEMENT OF AGE. If the age of the Insured is misstated
in the Schedule, the amount payable under this Policy shall be such
as the premium paid would have purchased at the correct age.

PARTICIPATION IN SUBPLUS. This Policy is a participating
contract and, while in force, except when it becomes a Paid-up Policy
of lapse, the Company will annually ascertain and apportion
any divisible surplus accruing on this Policy. The distribution of such
surplus »bail be made annually in such manner as may be determined
by the Company with the approval of the Superintendent of Insurance
of the State of New York.
Nor»—There will probably be no divisible surplus to apportion
under policies of this class lor several years after the date of issue.

REFUND ON DIBSCT PAYMENT OF PREMIUMS. If, while
-premiums are not in default beyond the Grace Period, notice is given
to any Office of the Company which maintains an account for receiving
direct payment of premiums, that premiums will in future be paid

directly to such an Office, and if premiums are so paid continuously ’

for a period of one year without default beyond the Grace Period,
the Company will, at the end of such year, refund 10 percent of the
total of the year’s premiums so paid; if there is default in such pay-
ment of premiums beyond the Grace Period, followed by revival
of the Policy without the services of an Agent, such refund will be
mad», but will be reduced for each such default by 10 percent of the
premiums due oh the date of the application for revival, unless premiums
for more than 26 weeks were then due, in which case no refund will be
grahted as to premiums which were then due or as to premiums paid
prior to default.

A »i'ibxe refund will be made annually upon continuous payment
of premiums in the same manner.

ham 1 117

BENEFICIARIES. The Insured may at any time, by writtenrecgsd
change the beneficiary. No designation of a beneficiary shall betirds
on the Company unless endorsed.on this Policy by the Cnpary. Is
Company may refuse to endorse the name of any proposed bafidn
who does not appear to the Company to have a substantial irsria
interest in the life of the Insured.

*BENEFIT FOR LOSS OF EYESIGHT OR LIMBS. Uponrt
due proof that the Insured has suffered the loss by severanceo
hands, or of both feet, or of one hand and one foot, or has sffralj
coverably the loss of the entire sight of both eyes and has survivack
loss of sight for 30 days, then the Insured will be deerred toly-
permanently disabled, and (1) the Company will pay to the Iraxf
living, and otherwise in the same manner as the death berefit, ol
of the amount that would be payable under the Schedule inte
of on the date of such loss, and (2) after the receipt of e«
the Policy will, upon endorsement by the Company, be contintedk
full amount without payment of future premiuns. This benefits»
granted only if such loss occurs (a) while premiums are not indi
beyond the Grace Period, and (b) solely as the result of dsess
tracted after or injury sustained after the date of isse. Ths
is granted without specific extra premium, the cost being idut®
the premium for this Policy.

ACCIDENTAL DEATH BENEFIT. Upon receipt of duc p»
the death of the Insured resulted, independently of all other ¢
from bodily injuries caused solely by extemal, violent, and an
means, the Company will pay, as an additional death bertj
amount equal to the amount payable under the Schedule, uif*
injuries were sustained while employed in a mine occupation (
(open pit or underground) premises, in which case onty one
additional amount shall be payable. The additional ben "I
payable only if (a) death occurs within 90 days from the date i
injuries and while premiums are not in defaultbeyond die Gracejx
and (b) such injuries were sustained by the Insured ate a  j
IS and before attaining age 70. The additional benefit M
payable if the Insured’s death (a) is caused OF contnbuted » !
or infirmity, or (b) is the result of self-destruction, whete
insane, or (c) is the result of the inhaling of any gasor fa *
voluntarily or otherwise, or (d) is the result of trav !
species of aircraft, except as a fare-paying passenger, or J
of participation in an-assault or felony, or () ®ccur* " Jj
or naval service in time of war. The additicmal tenefitsW
by any amount payable as Benefit for Loss of yeng*
result of the same injuries. This benefit is gran "5
extra premium, the cost being included in the premi 1

CONFORMITY WITH STATE OR fROV? < 's* i
provision of this Policy which is in conflict wi  eaardy
State or Province in which this Policy is issued ]
stood to be amended to conformto such statu
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Nonforfeiture Privileges

TERM OF AUTOMATIC PAID-OP TBRM INSURANCE AFTER PREMIUMS HAVE BEEN PAID FOR:

(The term la the lame (or any amount of weekly premium payable.)

Sat S
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DU BBYOuDIHALAB 6
417 SB3IV2D 12 62
31.1621%2)4%18322{2201)222135
10 R
331526161859 bE0D
AT, T (0 JKEFIMEW S ««Wrttdp.tin, ,* ¢ 9

“A»sl2sassia

PUMIPw ou a . PQLKrTinas ro» mch ta. otlum n, *rr,,

¥ Yaas  Yem  ves Yean
&0 & inno @0 1510 3D
. 312140
% %%) 7140 80 A0 100.10 2RI
8 30 80 0500 12210
M o 0 0740 10000 1240
@O 0 & 07040 12240
® B10 80 ®RI10 11060 1310
w BO 8600 ®0 11000 1340
s S0 BO el R mA 130
3 2y a0 00.10 10 130
U0 00 1o

fesasSSESSSS

K pamns and without dividend additions.
P° tlus Policy have been paid for five years, the
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I3 14040 31000 5[2A0 31840  3IR(D U0 30
147.1 X0 1850 2140 22X
40 14740 1740 18500 2240 250
B350 w0 100 B0 180 10040 21240 2540

The Company, at its discretion, may defer the payment of any cash
surrender value for the period permitted by law, but not to exceed six
months, after the application therefor is received by the Company.

\% CASH SCTUtBWPgR VALPBS FOR **CH «SO OF INSURANCE AFTER PREMIUMS HAVE BEEN PAID FOR:

v
fl:n Yen Yean Yem  Yen
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Cr?8&d« « h1S S VALUES® *** * t value applicable
Yeas is based benefit after premiums have been

* benefcf  ** rgserve 0,1 the Polk elusive of
r Athoﬁl m}) r of Eyesight or Limbcsya(r;zl fl(l)r .X\cc?—
t  totfe® dofirir tadditi°nS' if “ y' less a surrender
fc* ofthe amount j,, year not «eéeding two and one

! j«theeudoftwen”_§¢16% by the Policy«including dividend
Im Y Years and thereafter no surrender charge

is made. If there is any indebtedness under the Policy, such indebted-
ness will be deducted from the cash sun'kder value, or from the net
value to be used as a single premium in determining the term of the
automatic paid-up tenu insurance or the amount of paid-up whole life
insurance. The reserves and net single premiums herein referred to
shall be computed upon the Standard Industrial Mortality Table with
interest at 3j” percent per annum.

%
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90-Tear Payment U fa <4*60or Multiple) EBP40rCCH FD U LE
Whale life. Weekly Premium» Pyy»Me tor TOV ««» pR—

Number of Policy Date of laauc Name of the Insured GRSy Amountit I\Wﬂy
127467866 AUG 23 1937 CHRISTOPHER MC NAMARA 34 $250-

Name and Relationabip of the Beneficiary

CATHERINE MU NAMARA-SISTER

SPACE FOR ENDORSEMENTS

NOTICE TO POLICYHOLDER
Please Read Your Policy Carefully. n

An election of Director, of the Company is held in New York on the second
of this Policy, after one year from its date of issue, while it remains in force, will have angh
For particulars as to how to rote, apply to the Secretary, 1 M adison Avenue, New York, N.

April of«TtteHnM rson or by proxy <
yo
_ not employ

If Hahn arises the office through which premiums have been paid should be notified as soon promptly every 1*4

or anybody else to collect Deliver the Policy only to the Company’s representative. The Com ply is anxious to psy

claim and there is no necessity for help or alleged influence in collecting. t h is POLICY BECA]
IF IT BECOMES IMPOSSIBLE TO CONTINUE PAYMENT OF PREMIUMS, PRESERVE THI

OF SUCH PROTECTION AS MAY STILL BE AFFORDED UNDER ITS PROVISIONS.

sm §§P

. Aye.30to 39, R%
--------- -—






Exhibit P-2.
Proofs of Death.

(Opposite ﬁ®3)



i Section metropolitan ufb insurance company
IFS OF DEATH \
8 1942
m z * 'SA"CIAN’S STATEMENT
—_ Manager

lishacbyagread that this certificateol Dr___ —shall be considered as port of the proofs of death under

feilttin dd fT ~J * dain” t* " *m«prampt “ “* “ the cUim if he Win answer the following questions completely and fully in accordance with the

, Bow lonr% lad the deceased been in when you — Ad*

u were called to attend in the last iflneNd?. iy
ff" ued 'ff ted with an?' infirmity ordeformity_(for example, missing
Hmbe) or with miy chronic ailment (for instance, any form 6f tuberculosis, diabetes
1,73 g~dmSSmi.* 1001100 * dni* eddlct,<,n>«**>? ~ so, please specify which, and

R 9 % g kkkkE, or H -
™o [SirVie reverse fide.) * 1 tswo's 7,%,‘3{11({9? fSOlEWT”libh yé%lancndgéh!ji) § c‘é‘éa‘s}éﬁf%r{ﬁfi‘if&%‘%ﬁé’a‘&c“s“os}*fﬁ’ to qyes
P Penieacion, or particular For

ani! ton*. as spi
1904 pooidlaper P inner;
(totally or business in which
Ian']],uﬂe‘? as silk mill,
P deathcausedby any condition a

3 Color or race (c) Age at death Id) Apparent age at
death

3 ? 12* ol 3ed h any_surgjcal. ati ithin_ th ars pri ath?
Ssr 17 0, e BOSHSHS R0 RIS REERghe Y i hreg s prir 10 deahy

ve t! e institution, the r .
J~? i
Place of deatl 13. (a) Was there an autopsy, inquest.
or post-mortem wam ina”?

moind, n a

(b) 1f so, by whom?—1J

14% Y « deceased ever treated by another physician or at any hosmtal nr
M . SRAAMS T BT i e ltsnhlowRgiligndance?  Tr sotlease spegify

IS. (o) Was death certified as due to accident. /2 ‘42/ !

l*’ suicide, or homicide? If so, which? _w .O 51

(b) If the answer to (a) is "accident,”
ledge. TH Ry wmmeme MONthS. - days give the date of the injury......

Ipersonal
(c) Specif{ whether the injury occurred
days at work, at home, orin‘a public place....
JNIy or T y
(d) What was the manner of injury (fall
downstairs, explosion of stove, etc.)?.—

L (*) What was the nature of the injury
-—(Puntimiv (fracture of skull, bums, etc.)? v_

16. Did you certify the death to the Board of /

Health or Registrar of Vital Statistics?,_y ?

17. Have von filled out a certificate in this
case for this or any other company? ;it41
If so, please specify which company.jnr.

18. From what medical schooldid _%\ Y [}
. ettt naM tLau ‘aJTm
“CiRTjyy
to thfi best of my knowledge and belief.

Dated....... ]9

City ortown..
“ubsiij-ibea to berore me this jiebr
, and he has verified
p SOTiM  Manager MKV'.SAA
E Signature My .CmmitfssistaHrMXfatpr

Detached Assistant Manager
'HI] —_ —_ Cashier &




To THB Physician :

The Metropolitan Life Insurance Company invites the cooperation of all phyrictai
in its program ofwelfare work in social hygiene. To this end, it is essential that the
Company possess vital statistics of sufficient worth to indicate more dearly theprwse
lines of iendeavor it should pursue. Physicians can improve the Companys statistics
by exercising care in supplying the following items of information:

CAUSE OF DEATH

Name first the disease causing death, using always the accepted titietoth e W
Examples: Diphtheria (avoid use of “Croup”); Typhoid fever (never report
p~euaLmm"); Lobar Pneumonia, Brondiopoeumomr”Pnemnomh unqualified is an

md& " d * or contributory causes should be reported as such, riz.: Measles (disease
causing death), 25 days; Bronchopneumonia (secondary), 10 days.

Never return mere symptoms or terminal conditions, such as Asth >
Failure, Shock, Uremia, Dropsy, Convulsions, or Hemorrhage, when a definite disease

puerperal causes, such as: puerperal septicemia; puerperal
State cause for which stoical operation was undertaken. Example.

“i S t  deaths, state the means of injury and qualify* as

homicidal, or as probably such. Examples: Accidental

S -7 id en t; revolver wound of head-homicide; popped byatfbdfc
deaths due to occupational poisoning, accident, neurosis,

tional stress. -
OCCUPATION

The exact statement of occupation is important Indicate (o) the trade or particular
kind of work; and (6) the general nature of the industry or business.

TRADE OR PARTICULAR DND OP WORK
(a) Machinist (b) Antnmnbhile factory —_
(b) Silk mffl — ———

brmation will tend to accderate the payment of
time, serve to advance the scientific study of mortality by causesand ~ F®

P

% s %
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Exhibit P-3(a)(b).

Statement of Walter Watkowski.

(Opposite )
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Jitto STetStp Court of Crrorsi ai* appeate

Catherine McNamara,

Plaintiff-Appellant,
Action at Law.
VS. On Appeal
from
Metropolitan Life Insurance gj;vrg;l:ey
Company, Court.
Defendant-Appellee.

BRIEF OF PLAINTIFF-APPELLANT.
(Italics are ours unless otherwise indicated.)

his is an appeal from reversal by the Supreme
tourt of a judgment entered in the First District
tourt of Jersey City, in favor of the plaintiff

S . oT 1 defendant in the amount of

The opinion of the Supreme Court is printed
IW) * S~ °f Case’ at PaSes 2a and 2b. The

FO ") " [e] 3
tCOOI}lrr% lsfplrzlcn'te al pfage 5 Judgin the Supreme

Statement of Case.

was instituted by the plaintiff to re-
cover the sum of $250.00, under a double indem-

Ute °f,a policz of insurance on the
The al deeedent> Christopher McNamara,

amonn/"fn * InSUranee company paid the face

additional benefit'6™"6 ~ “© Pay the

Wit Raefif of $2390, “upon réfbifadifional
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proof that the death of the insured resulted, in-
dependently of all other causes, from bodily in-
juries caused by external violent and accidental
means * * This is followed by an exclusion
clause which denies payment of the additional
benefit if the insured’s death “is the result of
participation in an assault or felony.” The de-
termination of this appeal rests largely upon the
interpretation given to this clause by this Honor-
able Court. The trial court found as a fact that
the “assault” committed by the insured was not
of such character as to justify the person as-
saulted in taking decedent’s life (Case, p. 56).

The Supreme Court reversed the judgment of
the District Court in an opinion filed May 18,
1945.

The Issue.

Appellee would contend that the words “result
of participation in an assault,” as used in this
policy, must be construed literally and that, no
matter how slight the assault in which assured
participated and evg¢n though the assured, acting
as a reasonable man, would not contemplate that
the result would be fatal, the insured is exempted
from liability if death occurs.

Appellant, on the other hand, contends that a
literal construction of the words “result of par-
ticipation in an assault” does violence to the
reasonable intention of the contracting parties,
1s absurd, and resolves a doubt in construction in
favor of the insurer. Appellant further contends
that whether the death is the “result of partici-
pation in an assault” is a question of fact for the
District Court sitting as a fact finding tribunal
to decide and that, under the evidence in this
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case, the Supreme Court was in error in finding
m favor of the insured as a matter of law.

Comment on Supreme Court Opinion.

It is most respectfully noted that this is the
first time in New Jersey that the clause in ques-
tion has been construed. The learned opinion of
the Supreme Court fails to cite or discuss any of
the out of state cases interpreting the same
clause.

The Supreme Court found, as a matter of law,
that the death of the insured was “the result of
participation in an assault.” It is also noted that
the Supreme Court based its opinion on the fur-
ther ground, as @ matter of law, that the insured

could have reasonably foreseen the fatal pos-
sibility of its (the assault’s) continuance.”

Facts.

The substantial facts set forth in the Supreme
tourt opinion are as follows (Case, p. 2b, 1L

“The proofs show that the insured died as
the result of a fractured skull.

‘On the night of February 14, 1942, he
attended a dance. In the early morning of
the next day, accompanied by a friend he
went to a saloon. Thereafter, they went to
a restaurant at 203 Pavonia Avenue, Jersey
Uty A former pugilist was having his
rea ast. There was plenty of room around
he counter but the insured sat on a package
Containing the pugilist’s lunch. A verbal
altercation ensuing, the insured struck the
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protesting pugilist, and knocked out one of
his teeth. The restaurant proprietor put the
men out on the street. The pugilist then
struck the insured a blow which felled him
to the street and fractured his skull so that
he died in two days.”

ARGUMENT.
POINT L

Unless the “assault” in which the insured
engaged was such an assault that McNamara
reasonably contemplated that Kloby would
be justified in taking his life, and unless
McNamara, as a reasonable man, should have
contemplated that the result would be fatal,
the insurer is not exempted from liability.

We respectfully submit that the issue of law
presented by this appeal should be approached
in the light of the following principles:

(1) That where a clause in an insurance
policy is capable of more than one construc-
tion, it will be construed strictly against the
insurer and that construction will be adopted
which is most favorable to the insured. Also,
when a stipulation or exception to a policy of
insurance emanating from the insurer is cap-
able of two meanings, the one is to be
adopted which is the most favorable to the
insured.
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See Union Accident Co. v. Willis, 145 Pac.
812; 44 Okla. 578,

Fleming v. Connecticut General Insurance
Co., 116 N. J. L. 6;

Davis v. Automobile Association of New
Jersey, 124 N. J. L. 364;
MicUer v. New Amsterdam Casualty Co.,
104 N. J. L. 30; Aff. 104 N. J. L. 663;
Connell v. Commonwealth Insurance Co.,
96 N. J. L. 510;

Gans v. Columbia Insurance Co., 99 N. J. L.
44; Aff. 100 N. J. L. 400;

Weiss y. Union Indemnity Co., 107 N. J L
348;

Jasion v. Preferred Accident Insurance
Company of New York, 113 N. J. L. 108.

(2) To construe the clause “the result of
participation in an assault or felony,, in its
literal interpretation leads to an absurdity
and the weight of authority does not so con-
strue it.

(3) This is not a case where the insured,
armed with a deadly weapon, deliberately
engaged in an altercation with another and
was killed. In such cases, the death of the
insured is not “accidental” but is the result
naturally to be expected of the voluntary act
of the insured. Thus, such cases as Talia-
ferro v. Travelers Protective Association of
America (C. C. A.), 80 F. 368 and Occidental
Life Insurance Co. vs. Holcomb (C. C. A.),
10 F. 2d, 125, have no application on the
facts. Nor is this a case where the insured
nioved upon one who was armed and later
killed him, for likewise, in such cases, any
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reasonable man should foresee the probable
fatal consequences of his acts.

(4) This is not a suit for accidental in-
juries, but a suit arising out of accidental
death. Thus, we concede that, if it were a
suit for accidental injury, the insured who
engages in a fist fight, as a reasonable man,
should contemplate that he is likely to be
injured. However, it is our position that one
who engages in a fist fight, while he may an-
ticipate injury cannot be said, as a matter of
law, to have reasonably contemplated the
fatal result.

If we were to take the excepting clause in its
literal meaning, as defendant would have the
clause construed, then no matter how slight may
be the assault in which the insured participates
and out of which unforeseen death results, there
could be no recovery. We submit that such a con-
struction is absurd. We submit that the proper
rule of construction is that stated in the case of
Clancy v. John Hancock Mutual Life Insurance
Co, 282 N. Y. S. 510, at p. 513. In that case, the
policy provided that the double indemnity pro-
vision would not be paid “if the death of the
insured results directly or indirectly * * * from
homicide, or from any violation of law by the
insured.” The insured undoubtedly was violat-
ing the law in having attempted to assault an-
other man who thereupon struck the insured and
killed him. The death undoubtedly resulted from
homicide. Yet, the Court refused to adopt the
literal meaning of the clause and laid down the
following rule of construction:

“My attention has not been directed to,
nor have I been able to find, any authority
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in this State, in which the consequences of a
voluntary act have been pushed so far in de-
feating the right to recovery upon a policy
providing for double indemnity. The Court’s
point of view, in fixing the meaning of the
word ‘accident’ in the contract at bar, must
be that of the average man. ‘Such a man
would say that the dire result, so tragically
out of proportion to its trivial cause, was
something unforeseen, unexpected, extraordi-
nary and unlooked-for mishap, and so an
accident. This test—the one that is applied
m the common speech of man—is also the
test to be applied by Courts.” Lewis v. Ocean
Accident  Guaranty Corp., Limited, of Lon-
don, England, 224 N. Y. 18, 21, 120 N. E. 56

J A. L. R. 1129. The language just
quoted seems to me to be applicable to the
situation presented by the manner of
Clancy’s death. The average man would
probably consider him the aggressor in his
quarrel with the stranger. But it is not con-
sistent with the experience of the average
man that the one who enters into a brawl
with his bare hands does so with the expecta-
tion that it may result fatally, if he has no
reason to believe his antagonist is armed.

bar, ‘the dire result, so tragically out of
proportion to its trivial cause,” was some-
thing entirely unforeseen.”

in that case were very similar to
in a ni deceased, during an argument
, Sbtalub, had invited the other man to go
t}%pSHt A SO0’ The deceased swung at
aft ©° and mifsed>just as here the insured,

golh g°lag outside the restaurant, swung at
by and missed (Case, p. 44, 1. 10-11). The
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other man pushed Clancy whereby he struck his
head on a pavement and died from a fractured
skull. In the Clancy case, the Court directed a
verdict for the plaintiff.

The leading case in the country is that ot
Gilman v. New York Life Insurance Co.
Arkansas, ;79 S, W. 2d, 78; 97 A. L. R.
755. In that case, the policy contained an ex-
ception providing that the double indemnity
would not be paid if the insured’s death resulted
from committing an assault or felony. If t e
literal meaning of the clause had been adopted
by the Court, there could have been no verdict
for the plaintiff. Gilman undoubtedly was com-
mitting an assault upon another which resulted
in the other shooting the insured and killing him.
The defendant insurer contended that it was en-
titled to a directed verdict. The Court said:

“We cannot agree that it was so entitled.
This contention is based on the theory that
the parties expressly agreed that there
should be no liability or double indemnity it
death resulted from committing an assault,
and that the undisputed proof shows that
Gilman was committing an assault upon
Walker at the time he was killed. We cannot
agree with the appellee that Gilman was
as a matter of law committing an assault
upon Walker within the meaning of the

policy * * V~

The Court laid down the rule adopted by the
District Court in this case:

“We think the word ‘assault’ as here used
means something more than a simple assau
* * * The word ‘assault’ as here used re-
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fers to such an assault  would justify the
person assaulted in taking his life. In other
words, before the appellee would be exempted
from liability under its policy, Gilman must
have been guilty of such an assault as justi-
hed Walker acting as a reasonably prudent
person, m firing the fatal shot. Whether Gil-
man made such an assault upon Walker was
a questionfor the jury, under proper instruc-
tions from the Court.”

nelv,entGtillS G°UCh °" Insuranee- VoL 5, Cyclo-

Courtlid “ A S<iet U58> P' 4068’ the

“It is generally held that injuries sus-
tained by the insured who assaults another
with a deadly weapon or upon one he knew
had sueh a weapon are not sustained by acci-

reason that his injury or death
resulted from a natural and probable conse-
quence of his own act. On the other hand,
here is authority to the effect that where
the insured did not use a deadly weapon in
assaulting the one who killed him and did
not know that the other had such a weapon,
res, ldeath resnlted from accident since the
esult was one which could not have been
nicipated from the circumstances. FEven
W ere the insured is the aggressor, if he
could not reasonably anticipate bodily injury

kM ok o
%zﬁ!ﬁ,gﬁe Y l%’clla%mn‘gle Fecover for iR

accidental death.”
Continuing, the Court said:

The killing of an unarmed person by one
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upon whom he is moving aggressively is by
accident or accidental if the insured did not
know and had no reason to believe that his
adversary was armed and intended to kill
him upon such advance. It is for the jury
to determine whether or not death by being
shot by another is accident where the evi-
dence is conflicting as to whether or not the
insured’s own wrongful conduct produced
his death or he voluntarily and intentionally
committed acts from which he foresaw or
should have foreseen that death or injury
might result.”

In the case of Neiv York Life Insurance Co. v.
Gustafson (C. C. A.), 55 F. 2d, 236, the decedent
insured was a professional boxer. While engaged
in a boxing match which, of course, he intended
to do, the insured was struck, his neck was broken
and he died as a result of the injury. A question
arose as to whether he was entitled to double in-
demnity under an accident policy. The Court re
iterated the rule of construction that where a
provision of a policy is ambiguous, the law gives
the insured the benefit of the more favorable con-
struction because the provision was one which the
insurance company itself chose to put into its
contract.

The Court said:

““That the man’s death resulted from a
boxing blow is a fact; that a man enters such
a contest knowing that his opponent woul
inflict the hardest blows possible, that death
occasionally comes in a boxing match, all are
facts. * * * Accidental has in it the element
of improbable, unusual, by chance. In the
present case, while there was the remote
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possibility of death, there was no probability,
and reflection will show that the reason death
came m this particular case was because a
large number of independent, unconnected
iactors chanced to combine and cooperate to
make this blow break the neck of the de-
ceased.”

The Court then went on to say that the par-
f laru fgle °f the deeedeDt’s chin at the time
of the blow, fte angle from which the blow came
T V ,1% Position of his opponent at the time of

e blow fortuitously combined and, without such
combination, there would have been no fatal re-
su . t was held that the death was accidental.
o here, even if it be assumed that the in-
sured was the aggressor and that he engaged in
a fist fight, it is a fact that a blow in that fight

ITT death’® Tt is likewise a fa«t ‘hat
afli°l 1r.u XpeCted tO_be strack' 14 is also
fi-," w tdeaih occasionally results from a fist

g t, but the fact that it occasionally happens
does not take from such a fatal result its*

unusua] pyotpand IS clement of an ipprobable;
ome from a blow alone. It came from the un-

eeable combination of circumstances cul-
t *vi th trik the i S h
imon thE oS A feh e insured’s head
0V ~
clause that 94 P*¢2d’> 104’ the P°iicy eontain«d the

InsurancCo. v. Murdaugh,

_“Double indemnity shall not be payable if
the insured’s death resulted # * * from

committing an assault or felony.”

Wel, ("™ rt St" ed the rule eiting frorcllq Mutual
T insurance Co. vs. Sargent, 51°F. 2d, 4:
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“That death 1is nonetheless accidental,
within the terms of the policy like the one
in suit, because of the fact that it results
from the unintentional act of another, if the
insured is innocent of aggression or wrong-
ful doing or even if he is the aggressor, if he
could not reasonably anticipate bodily injury
resulting in death to himself at the hands of
another. '/

The Circuit Court affirmed judgment for the
plaintiff.

In Riggins v. Equitable Life Assurance bo
ciety, Ct. of App. Ga., 64 Ga. Ap. 834; 14 S. E.
2d, 182, the clause in question was almost iden-
tical, though broader in fact than the clause here
in question. It provided:

“The insurance under this policy shall not
cover accident, injury, death # caused
directly or indirectly * * * by participating
in or in consequence of having participated
in the commission of an assault or felony.

The clause is more favorable to the insurer
than the clause herein because the clause herein
would not allow the exception to operate if the
death was indirectly caused by participation m
an assault or if the death was merely in conse
quence of having participated” in an assault, be-
cause in the policy sub judice the assault must
have directly caused the fatal result.

The Court reiterated the rule at page 184, 14
S. E. 2d; saying:

“And even where the assured is the og
gressor, if he could not reasonably anticipate
bodily injury resulting in death to himself a
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the hands of another, the beneficiary may re-
cover. Employers Indemnity Co. v. Grant,
6 Circ. 271 F. 136; 209 A. L. R. 1118. See
Newsome v. Travelers Insurance Company
of Hartford, 143 Ga. 785; 85 S. E. 1035.”

In that case, there was testimony that the in-
sured on the night of his death had met his
widow at a carnival. He told her to go home and,
when she refused, he picked her up and carried
her outside of the carnival, hit her on the nose,
made her nose bleed, hit her on the head and
chased her home. He also threatened her with
his knife and said: “I’7l kill you.” When he
arrived home, he pounded on the door, but his
wife would not let him in. He broke in the door,
reached for his knife and she ran away and suc-
ceeded in getting a police officer. The insured
left with the officer but some time later came back
to his house and knocked on the door. She then
pulled the trigger and shot him “when he broke
in the door.” Thus, there was ample evidence
that the insured was the aggressor. The Court
left it to the jury to determine whether the plain-
tiff should recover and held that it could not,
as a matter of law, hold that the exception in the
policy barred recovery.

In the case of Patton vs. Kansas City Life In-
surance Co., 175 S. E. 334, the policy provided
that there would be no liability for double in-
demnity for death resulting from injuries inten-
tionally inflicted by another, or from any viola-
tion of law by the insured. In that case, a
literal construction of the words “violation of
law by the insured” would have defeated re-

covery, taking the case as the Court viewed it.
The Court said:
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“The contractual clause which excepted
the insured from protection of double in-
demnity if death resulted from violation of
law by the insured must be interpreted in
the light of usual and ordinary experience of
mankind. The causal connection must be
plain. A narrow, constrained interpretation
is not reasonable. ”’

The Court affirmed the jury verdict for the
plaintiff.

In Murray v. New York Life Insurance Co.,
96 N. Y. 614, the Court said:

“If the violation of law in which the de-
ceased was engaged was trivial, although
calculated to some extent to excite opposition
or resistance but the taking of life was the
result which no reasonable man could have
contemplated as likely to follow from the
unlawful act, there would be no such relation
between the act and the death that the former
could be said to be the cause of the latter.”

So in this case, mere “participation” in an
assault would not even literally bring the excep-
tion clause into operation for under the clause
the death must “result” from participation in an
assault. In other words, there must be some
causal relation between the assault and the death.
And the observation of the Court in the Patton
case that “the causal connection must be plain”
is most apt. It may be argued that there was
some causal connection between the acts of Mc-
Namara and the final result of death, but that
causal connection between the assault and that
result, namely, death is not plain. It certainly
is not so plain that it becomes a matter of law
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rather than a fact. In order to sustain the Su-
preme Court opinion it .must be so clear as to be
a matter of law and not of fact. The finder of
the fact below found no such causal connection.

We shall establish in Point II hereunder that
such a question as to the causal relation is one
for the jury or for the District Court below, but
intervening the first act of McNamara and his
death, there were many unforeseen and unfore-
seeable elements that culminated in the most im-
probable result that he should die.

As in the Gustafson case above, the result of
death was merely by chance.

True, using the standard of the Murray case
above, as a reasonable man, McNamara could
have contemplated that he would be struck by
Kolby, but it certainly reaches far beyond the
ordinary reasonable man’s foresight that the en-
gagement in a fist fight—and that is all this was

would result in death. Certainly, it is no more
likely to result in a fight such as this than it
would be in the case of the professional boxer
such as in the Gustafson case.

The case of Walters v. Prudential Insurance
Company (cited in the Supreme Court by the In-
surance Company), also deals with an assault
committed by the insured with a deadly weapon.
This case also recognizes the general rule, citing
Manno v. The Metropolitan Life Insurance Com-
pany, 249 N. Y. Sup. 471, in which case, the de-
ceased drew a gun when placed under arrest by
a police officer and, in the ensuing struggle, was
shot. The Court held, in that case, that one who
Wrongfully attacks another under circumstances
eadmg to the reasonable belief that Wi
attack might take his life is not killed by acci-
dental means. The Court cited the general rule
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applicable to the case at bar and further observed
as follows:

““The courts of other states and the federal
court have held that, where one acts as the
aggressor in an attack under circumstances
which would render a homicide likely as a
result of his own misconduct, death was not
accidental within the meaning of similar
clauses” (citing a long line of decisions
throughout the nation).

In the case of PiotrowsU v. Prudential Insur-
ance Company of America, 252 N. Y. Sup. 313,
the insured was shot by a police officer in a
chase after he and others had stolen an automo-
bile. The test laid down by the Court, at page
315 of the opinion is:

“Under all the circumstances was the in-
sured bound to expect to be killed by the
police officer in the manner detailed by the
witnesses. ' The killing was under circum-
stances as justified homicide.”

It will undoubtedly be argued that the insur-
ance company would have a right to limit its
risks, but it has not limited its risks by asserting
that it need not pay if the insured suffered death
“while participating in an assault.” The point
is that it has not so limited its risks either y
the literal meaning of the exception clause or by
its reasonable construction. The policy does not
say that the exception shall apply if death occurs
“while participating in an assault.” Such a
phrase referring to the conditions existing at e
time of death was adopted in this policy in e
very next clause (Clause F), where it says t a
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accidental death benefits shall not be paid if it

occurs while in the military or naval service in
time of war” (Ex. P-1, p. 42 of State of Case).
Under the latter clause, the mere existence of the
circumstance that the death occurs while in mili-
tary or naval service in time of war, it may be
argued, would defeat recovery. That clause does
not necessitate that death result from service in
the military or naval service in time of war. A
change of phraseology between Clauses E and F
made by this insurance company must have been
done by this insurance company with an inten-
tional change in the meaning.

In the construction of an insurance policy, the
entire policy in all its parts must be considered,
so that each clause shall have effect. Smith v.
Fidelity and Deposit Company of Maryland, 98
N. J. L. 534.

We submit that Clause E, operating only when
a plain causal connection between the assault and
death is found as a fact, necessitates and depends
for its operation upon a finding of fact by the
jury or District Court Judge that the death re-
sulted from assault by McNamara. The finding
of fact below is to the contrary.

POINT II.

The finding of fact of the District Court
I at the assault <was not of such a character
as would have led McNamara to reasonably
contemplate that Kloby would be justified in
taking his life in order to resist the same”
was binding upon the Supreme Court and

Postulated an affirmance of the judgment in
favor of plaintiff.

In the first point foregoing, we have advocated



18

the rule of the Gilman case that, before an in-
surer could be exempted from liability under a
clause such as is present in this policy, the in-
sured must have been guilty of such an assault as
justified the other acting as a reasonably prudent
person in killing the insured.

Appellee’s argument in Supreme Court and
probably here also will attempt to evade the find-
ing of fact of the District Court, and will attempt
to imply that the insured so viciously attacked .
Kloby that Kloby would have been justified in
taking the insured’s life. A complete answer to
such an attempt is that the District Court Judge
made the following factual finding:

“I find as a matter of law that while Mc-
Namara was the aggressor the assault was
not of such a character as would have led
McNamara to reasonably contemplate that
Kloby would be justified in taking his life
in order to resist the same.”

There was ample justification for such a find-
ing in the record. The evidence was conflicting
as to whether or not any blows were struck inside
the restaurant. Kloby testified that McNamara
struck him inside the restaurant and there
knocked out one of his teeth (an artificial tooth)
(Case, p. 22). Watkowski, the proprietor of the
restaurant, first testified that he saw a couple of
swings made by McNamara (Case, p. 42, 1b
Then that McNamara “made a swing” (b 14);
but the statement he had given to the pcbce im-
mediately after the incident merely said tha
McNamara and Enwright “were coming close o
Tracy as if to fight, so I put them out” (Exhibit
P-3 (a) p. 67 of State of Case). Enwright was
in a position to see whether or not blows were
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struck and said that he did not see any blows
struck in the restaurant (Case, p. 36, 1. 29-38).

While it is true that the District Court Judge
found that McNamara struck Kloby several blows
while in the restaurant (Case, p. 58), however,
even assuming that such blows were struck in the
restaurant, that altercation ceased when the men
went outside. The testimony is uncontradicted
that, on the sidewalk, no more than one blow was
struck by McNamara.

Walter Kloby testified at page 27, lines 30-37,
state of Case,

“Q. How many times did he hit you out
m the street? A. Once, and I hit him once.

“Mr. DeSevo: Let us get it on the rec-
ord: ‘Once, and I hit him once.” He

struck you one blow, and you struck him?
The Witness: Yes, as I was stooping
over to pick up me coat and hat.”

Kloby also testified that the only damage done
to him by McNamara was that done inside (Case,
P- 1. 16). Enwright did not know what hap-
pened outside (Case, p. 35, 1 8).

From this state of facts, appellee would argue
nat as a matter of law, McNamara’s death “re-
U ed from participating in an assault.”

>¢,” P reine Court, appellee insurance com-

y ailed to cite a single case which held that

a. “ atter of law such a death resulted from

P Ildpatmn m an assault. In the Supreme
? cited the case of O'Neill v. . Metro-

P tan Life Insurance Co., 26 Atl. Rep. 2d, 898.
that ti?aSe authority for nothing more than
sarL, quf tlon of the causal connection of in-

o i )
%ggﬁl&n Yor the }X}%}} the accidental death was a
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The Court said:

“In the instant case, ‘the causative con-
nection’ of the insured’s unlawful conduct
‘with the accident’ was a legitimate inference
for the jury to draw.”

The overwhelming weight of authority is to the
effect that it is a question of fact for the jury
whether the insured’s wrongful conduct produced
his death or whether he could reasonably antici-
pate bodily injury resulting in death to himself
at the hands of another.

Thus, in the Gilman case, supra, it was held:

“In other words, before the appellee would
be exempted from liability under its policy,
Gilman must have been guilty of such an as-
sault as justified Walker acting as a reason-
ably prudent person, in firing the fatal shot.
Whether Gilman made such an assault upon
Walker was a question for the jury under
proper instructions from the Court.”

In Riggins v. Equitable Life Assurance Com-
pang, supra, the lower court had directed a ver-
dict for the defendant. The upper court said:

“In a case like this, before a verdict for
the defendant can be properly directed, the
evidence must not only support the inference
that the person charged with the killing
killed the assured as contended by the de-
fendant, but must also include any other
reasonable inference. In such a case it sel-
dom happens that under the testimony ad-
duced, it is proper for the court to say, os
a matter of law, that the defendant has sns-
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tained the burden cast upon it. In nearly
every instance the jury is the proper tribunal
to draw inferences from the testimony.”

And, again:

“However, it is for the jury to determine
whether or not death by being shot by an-
other is an accident where the evidence is
conflicting as to whether or not the assured’s
own wrongful conduct produced his death, or
he voluntarily and intentionally committed
acts front which he foresaw, or should have
foreseen, that death or injury might result.”

And, again:

In other words, the insured did not neces-
sarily appreciate that by doing the act of
forcing the door and breaking into his own
home he was putting his life in hazard.”

In New York Life Insurance Company v. Mur-
daugh, supra, another case in which an exception
clause like that herein was in question, it was
held that it was proper to submit the question as
to whether the death resulted from an assault to
he jury and a verdict for the plaintiff was
amrmed.

Thus, it is important to examine decisions
wherein recovery has been barred under a case

. thls>to determine whether or not it was by
a Jury verdict.

In Hope v. New York Life Insurance Co. (Sup.

Pageoll2: H HO, the Court said, at
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“The view preferred and adopted in this
State is that one injured, even if he be the
aggressor in an encounter in which he is in-
jured or killed does not forfeit his insurance
if he could not reasonably anticipate that he
would receive bodily injury or be killed; and
that ordinarily makes a question for the
Jjury. **

In Employers Indemnity Corporation v. Grant
(C. C. A)), 271 F. 136, the Court said, at page
140:

“Obviously, in applying these legal prin-
ciples many cases of unintentional and de-
signed killing will arise in which it will be-
come necessary to determine, from conflict-
ing evidence, whether the deceased, by his
wrongful conduct, produced his death or
voluntarily and intentionally committed acts
from which he foresaw or should have fore-
seen that death or injury is the result. In all
such cases, the issue must be submitted to a
jury in a proper charge (Citing numerous
cases from various jurisdictions).”

We, therefore, respectfully submit that the
question as to whether or not the death of Mc-
Namara “resulted from participation in an as-
sault *was a question of fact. That question was
decided adversely to the insurance company by
the District Court Judge sitting as a jury. The
question as to whether or not McNamara made
such an assault upon Kloby as justified Kloby,
acting as a reasonably prudent person in killing
McNamara, was likewise a question of fact for
the District Court Judge, sitting as a jury, to
decide. He decided the fact in favor of the plain-
tiff in that court.
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We respectfully submit that the Supreme Court
was bound by the finding of fact by the judge of
the District Court that:

The assault was not of such a character
as would have led McNamara to reasonably
contemplate that Kloby would have been
justifigd in taking his life in order to resist
same.

We respectfully further submit that, under the
facts in this case, the Supreme Court could not,
as it attempted to do, find, as a matter of law,
that the death resulted from participation in an
assault as that word should be construed by rea-
sonable men. In this, we submit, the Supreme
Court was in error.

CONCLUSION.

It is, therefore, respectfully submitted that
the order of the Supreme Court should be re-
versed and judgment entered in favor of
appellant, Catherine McNamara, with costs.

Respectfully submitted,

Edward De Sevo,
Attorney for Plaintiff-Appellant.

John F. Lynch,Jr.,
Of Counsel.

(To be argued orally by Jonn F. Lynch, Je.)
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Foreword.

Appellee by its policy of insurance agreed to
pay appellant, as designated beneficiary, the sum
of $250.00 upon receipt of due proof of the death
of her brother, Christopher McNamara. This
amount was paid, and no question respecting it is
presented on this appeal. The policy contained the
further agreement to pay a like sum to the bene-
ficiary “upon receipt of due proof that the death
of the Insured resulted, independently of all other
causes, from bodily injuries caused solely by ex-
ternal, violent, and accidental means * * Too,
that this additional ,benefit would not be paid if
insured’s death “is the result of participation in
an assault or felony’’. Appellant’s claim for this
additional benefit was denied. This suit is her
means of enforcing her alleged right to receive
this additional payment. It is resisted upon the
ground that the insured’s death was the result of
his unprovoked, criminal assault and battery upon
another, and was, therefore, a risk excepted from
policy coverage. Judgment was entered in the
rial court in favor of the appellant and against
he appellee for the amount of this additional bene-
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fit. That judgment was appealed to and reversed
by the Supreme Court.

Restatement of the Issue.

Appellant has gratuitously undertaken to state
what she believes to be appellee’s contention in
this case and, as usually follows such procedure,
she does so mistakingly. It seems to us that any
inquiry into the meaning of the words “result of
participation in an assault”, as used in the quoted
exception clause of the policy in suit, beyond their
inclusion or exclusion of the facts in this case, can
he academic only. Therefore, it is appellant’s con-
tention that as the death of this insured was the
result of his own unprovoked, wanton, criminal
assault and battery of another there can be no re-
covery of the accidental death benefit provided in
the policy sub judice.

Facts.

NOTE: This recital of facts is taken verbatim
from the trial court’s opinion (Case, p. 57).

“ On the night of February 14,1942 the deceased
McNamara and a friend, one Michael Enngh,
attended a dance in the Greenville section ot
Jersey City. They remained at the dance until
about 3 o’clock in the morning and then went to
the lower section of Jersey City to a saloon, w ere
they remained until about 6 o’clock in the morn-
ing; left the saloon and came to a restauran
located at No. 203 Pavonia Avenue, Jersey City.
As they entered the restaurant Kloby was having
his breakfast before going to work. A package
containing his lunch was on the stool next o
There were 15 stools before the counter, none o
which were occupied except the aforesai wo.
McNamara sat on the package containing Nlo y
lunch and a verbal altercation.took place betwe
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Kloby and McNamara which led to McNamara
striking Kloby several blows with his fists. One
of these blows knocked out one of Kloby’s teeth.
During the assault Kloby removed his hat and
coat. The proprietor of the restaurant stopped
the assault, whereupon Kloby left the restaurant
and went out on the sidewalk immediately in front
thereof. The restaurant manager took Kloby’s
hat and coat and threw them out to him. At this
time McNamara followed Kloby to the sidewalk
and struck or attempted to strike Kloby again.
Kloby then struck McNamara one blow with his
fist knocking him to the sidewalk, causing in-
juries which resulted in McNamara’s death two
days later. ”’

POINT 1.

It appears clearly from the findings of the
Trial Court that the assault and battery upon
Kloby by the deceased was culpable, unpro-
voked, and criminal.

It is not our intention to contend herein that
the facts of this case were other than as found by
the trial court. Neither shall we insist that the
trial court’s factual findings are without basis in
the evidence. We accept these fact findings as
statutorily conclusive.*

If the parties to an action in a District
Court fail to demand a trial by jury, where
demand is necessary, thereby electing to per-
mit questions of fact to be determined by a
Judge of the Court, the determination of the
Judge, or, where a jury trial is had, the ver-
dict of the jury, and the judgment, shall be
unal and conclusive between the parties to the
action upon questions of fact, except as other-
wise herein provided. ”’

R. S. 2:32-202.
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However, these found facts do not truly point
up the heinousness of insured’s offense, nor the
full extent of the assault and battery. The facts
upon which the court based its conclusions appear
clearly in the record (Case, p. 22,1. 26):

“A. He sat on my lunch, and I said, ‘Get off
my lunch, buddy’. I turned around to drink
the coffee, and I got a punch in the mouth;
and I threw my foot, my left foot, out to break
the fall, because [ was falling off the foot, ana
he kept raining blows. 1 couldn’t get back
at him. I had my boy’s coat on, and I got
the coat off. I ran around.

Q. Just one moment, Mr. Kloby. Now, who
was the person who hit you? A. McNamara,.

Q. And he was the person who continued
to hit you, you say? A. That’sright. t

Q. Rained blows on you? A. That s right.

Q. Did he do any damage to your body,
your mouth? A. Yes; he knocked my tooth
out. */

This evidence and the court’s findings of fact
create a picture of the insured ending his night
of carousing by violently setting upon, assaulting
and battering a war worker whose only offense
was the timid request, ‘‘Get off my lunch, buddy
(Case, p. 22, 1. 27). Likewise, these facts unmis-
takably evidence the insured’s pugnacious bel-
ligerency. He was intent upon fighting without
the slightest provocation therefor appearing m-
the evidence. Although there were fifteen stools
around the service counter, of which only two were
occupied, he chose to sit on the very one upon
which this war worker had placed his lunch. Why.
There is no evidence in the case that the insured,
for any reason, did not see the lunch, and from
all that followed, it appears that he must have seen
it and deliberately sat upon it. If words can ever
be justification for an assault and battery, and we
insist that they cannot, certainly the words ot the
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war worker were no justification for the violence
inflicted upon him by the insured. That the bat-
tering administered by the insured upon this war
worker was unprovoked, wanton, and culpable,
conclusively appears in the evidence. It was also
criminal because as a result of it the assailed was
maimed (Case, p. 22,1. 40; p. 58,1. 6).

Any person who shall commit an atro-
cious assault and battery by maiming or
wounding another shall be guilty of a high
misdemeanor. ”

R. S. 2:110-1.

17 Bttle has been said in our cases in
definition of the term, probably because the
meaning is rather obvious, but our Court of
Errors and Appeals has approved this state-
ment: An atrocious assault and battery is
07 Ma'lmingo,alld 7 oui}ding-’> State vs. Staw,

13n!j."Mii R 687°” {' Stat6 , - Lambertino-

Stftée1 v. Capawanna, 118 N. J. L. 429 at

But whether we regard the insured’s criminal
act as atrocious assault and battery, or a simple
assault and battery, the result from the viewpoint
ot the policy exception is the same. It is only the

egree of the crime—high misdemeanor or mis-

demeanor—that remains in question. Most cer-
tainly it was one or the other.

-aJo e ] imprison ts
g{]’[)%ays, I'IO%S, routs, unlawful? asserrﬁ}aellllesi
nuisances, cheats, deceits, and all other of-
ences of an indictable nature at common law,

1B e?PresslF Proyjded for by statute
snail be misdemeanors.

R. 8. 2:103-1.
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the physical injury or corporal hurt, together
with the intention to inflict the injury.”

State v. Staw, 97 N. J. L. 349 at 350.

In the light of the trial court’s findings, and
of the uncontradicted testimony in this case, it is
pointless to argue, as appellant does, that the
word “assault”, as used in the exception clause
of the policy, does not include every simple as-
sault* We are not here concerned with any assault
but the very one committed by insured upon
Kloby. It is plainly apparent from appellant’s
argument that the simple assault, which she
claims is not included in the policy provision, is
a trivial one. She removes therefrom every de-
sire of the assailant to inflict injury upon the
assailed. This observation very logically follows
from appellant’s citation and reliance upon the
case of Gilman v. New York Life Insurance Com-
pany, 79 S. W. 2d, 78; 97 A. L. R. 755, for in that
case the assault was of the most trivial kind—a
laying on of one hand without threat of bodily
harm, real or apparent, and without intention to
inflict injury. Too, appellant seemingly stresses
the word “simply” without any connotation of
illegality, for she cites and relies upon the case
of New York Life Insurance Company vs. Gustaf-
son (C. C. A.), 55 F. 2d, 236, in which case the
assault was a legal boxing bout. However, suech
arguments illustrate only how very far afield ap
pellant wanders through the witting or unwitting
loss of sight of the facts in this case. The assault
and battery committed by insured upon Kloby
was neither trivial nor legal. It was grievous

and criminal.
“The decided weight of authority is to the

effect that the terms ‘assault’, ‘combat, ana
‘fighting’, as used in provisions ot me anu
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accident insurance or benefit policies or cer-
tificates, limiting or relieving the insurer
from liability for injuries or death, inflicted
during such an altercation, import, causation,
aggrgss,ion, or fault on the part of the in-
sured. .

(Citing cases) 97 A. L. E. 760:

“An injury inflicted on one who did not
voluntarily enter into an affray is an acci-
dent, and a recovery may be had therefore
m the absence of an exception. Frequently
however, injuries caused by fighting are ex-
cepted risks. It has been said that a stipula-
tion against liability for injuries caused by
lighting refers to voluntary fighting by the
insured, or involuntary fighting brought on
wholly or partially by his fault or temerity,
lighting for which he is partially responsible
either as a volunteer, or as a rash speaker or
wrongdoer. In order to attribute to the in-
sured anything caused by the right, he must

voluntary agency in causin
the fight itself.” v ageney &

14 E. C. L. 433:

In continuance of the error into which the trial
court fell, appellant argues that although insured
was the aggressor, the assault was not of such a
nature as would lead the insured to reasonably
contemplate that Kloby would be justified in tak-
ing his life in order to resist the assault and
protect himself. Only a moment’s reflection is
needed to discern this to be an attempt to define
the crime, if any, committed by Kloby—was it
murder or justifiable homicide. A resolution of
that immaterial question depends upon the degree
of the apprehension of injury Kloby felt. In view
of the proven criminality of insured’s own acts
a determination of the crime committed by Kloby
& we submit, immaterial. It is upon insured’s
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acts that attention must be focused in order to
properly determine whether the insured s death
was a risk excepted by the quoted policy excep-
tion, for it is only through consideration of those
acts that wei can determine whether they were
legal or illegal. The apprehension of danger that
was created in Kloby’s mind by insured’s criminal
acts does not appear, nor is there any basis for
judging its extent. Nevertheless, the appellant’s
argument seemingly amounts to an insistence
that Kloby’s blow was delivered with a malicious
intent and force far beyond the need of self-
defense. This must follow upon consideration of
the trial court’s and appellant’s endeavor to
measure the extent of Kloby’s apprehension of
danger from the result of the blow upon the
insured.

It is axiomatic in the law that one who, as the
insured in this case, criminally assaults and bat-
ters another is bound to know that injury may
result. This principle of law does not include in
such contemplation the precise injury or the ex-
tent of it. Tallifero v. Travelers Protective Asso-
ciation, C. C. A. 80 F. 368; Hutton v. States Acci-
dent Insurance Co., 267 111. 267; 108 N. E. 296.
In this latter case, the Supreme Court of the State
of Illinois said, an insured “was bound to know
that one of the natural probable consequences of
voluntarily engaging in an assault under such cir-
cumstances was that he might be injured although
he could not, of course, foresee the exact form ot
injury he might receive or be able to know cer-
tainly that he would be injured at all”.
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POINT II.

Appellant’s argument that the assault re-
ferred to by the quoted policy exception must
be of such a character as to lead the assailant
to reasonably contemplate that the assailed
will be justified in taking his life in order to
resist, renders the exception clause meaning-
less surplusage.

Neither the trial court nor the appellant can
find in the “assault®*’ clause of the policy in suit
any limitation upon insurer’s agreement con-
tained in the “accidental” death portion of the
same policy provision. The wilfullness or cul-
pability of insured’s battery of Kloby is not the
determining factor—so reasons the appellant—
but rather is it whether or not the battery was so
violent as to fairly lead the insured to believe that
Kloby believed he was justified in taking his life.
Now, to so reason, is to draw from the “assault”
clause the intended limitation upon the *acci-
dental” death clause. The reasoning of the
appellant would probably be sound if we were
dealing only with the accidental death provision
without the noted exception. A fatal result is only
a probable consequence of a deadly encounter
and would not be accidental within the meaning
of the “accidental” death clause. Walters v.
Prudential Ins. Co., 116 N. J. L. 304/

The additional benefits were to be paid “upon
receipt of due proof that the death of the insured
resulted, independently of all other causes, from
bodily injuries caused by external, violent, and
accident;” means, # * It would not be paid

* einsured’s death “ (e) is the result of partici-
pation in an assault or felony.’” This same policy
Provision contained additional limitations upon
and exceptions to liability. Unquestionably this



insurer had the right, in the absence of statutory
prohibition, to place limitations upon its liability.

“In the absence of restraining statutory
provisions, such insurers have the right to
limit their liability; and the judicial function
of exposition is not to be extended to the im-
position of terms not within the plain sense
and meaning of the language employed to
express the common intention. This inter-
pretative authority must be kept within its
legitimate bounds; its exercise is not to be a
guise for the foisting of a new contract upon
the parties. Such contracts are to be given a
reasonable and sensible interpretation con-
sonant with the apparent object of the
parties.”

Gusaeff v. John Hancock Mutual Life
Insurance Company, 118 N. J. L. 364
at 367.

This provision of the policy does not include
all deaths due to accident but only sucli as were
caused by means that were external, violent and
accidental. Lower v. Metropolitan Life Ins. Co,
111 N. J. L. 426; Lawrence v. Massachusetts Bond-
ing Co., 113 N. J. L. 265; Kennedy vs. U. S. Fidel-
ity Co., 113 N. J. L. 431; Cramer v. John Hemcock
Mutual Life Ins. Co., 18 N. J. Misc. 367. Neither
does it include in its coverage injuries or deat
by means that were deliberate, the results of whicH
were not intended. Wiley v. Travelers Insurance
Co., 119 N. J. L. 22. Nor a death that was caused
or contributed to by disease. Runyon v. Monarc
Accident Ins. Co., 108 N. J. L. 489; Runyon vs.
Commonwealth Casualty Co., 109 N. J. L.

This court in Walters v. Prudential Ins. 00.,
supra, held that there could be no recovery upon a
policy containing a similar accidental death bene-
fit clause hut not the ((assault clause if insure
death was the result of a criminal attack upon
person armed with a deadly weapon.
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If the appellant’s reasoning is sound and the

assault 9 clause is to be applied only when it
appears that the fatal result was contemplated by
the insured, and such contemplation is only rea-
sonable when the encounter is obviously deadly,
then this insurer accomplished nothing by includ-
ing the “assault” exception in the policy. Such
a conclusion is irresistible when we realize that
such a death as is the result of an apparently
deadly encounter would be an excluded risk by
reason of the accidental death provision. This
court should not permit an interpretation of this
contract to stand, which has the effect of render-
ing the assault’’ clause meaningless. The parties
by including the “assault” clause in the policy
intended some further limitation upon the liability
undertaken by the ‘‘accidental death’’ provision.
In the case of O Neill v. Metropolitan Life Ins.
Co.}26 Atl. Rep. 2d, 898, the Supreme Court of the
State of Pennsylvania considered the limiting
effect of a similar policy exception. The policy
excepted injuries or death “sustained while or as
a result of participating in an attempt to commit
an assault or felony.” The court, at page 904 of
the opinion, bottom, said:

“Nor can we agree that in order to adjudi-
cate the insured as a violator of law within
the meaning of the policies, he had to be so
aggressively lawless as to make him ‘reason-
ably foresee that as a result of his own actions
it was likely he would be killed’. If he had
foreseen the tragic consequences of his acts,
it 1s reasonable to believe he would have de-
sisted from them. No one contends that the
insured intended to invite his own destruc-
tion. Persons who drive automobiles at a
lawless and excessive rate of speed usually
do not intend to kill themselves, but never-
theless if their death does result from such
an action, it cannot be contended that they
were not engaged in a lawless act. ‘To avoid
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liability (in a case like this) it must be estab-
lished that the violation of law was the cause
of or had some causative connection with the
accident.” Couch Encyclopedia of Ins. Law,
Vol. 6, p. 4512, sec. 1736. Wells v. New
England M. L, Ins. Co., 191 Pa.”207, 43 A
126, 53 L. R. A. 327, 71 Am. St. Rep 763.
Travelers’ Ins. Co. v. Seaver, 19 Wall 531,
22 L. Ed. 155. In the instant case ‘the Causa-
tive connection’ of the insured’s unlawful
conduct ‘with the accident’ was a legitimate
Inference for the .iury to draw.”

In Black v. Massachusetts Accident Co., 189 Atl.
Rep., page 3, the Supreme Court of the State of
Rhode Island considered an exception excluding
from coverage death resulting from homicide.
The court at page 5 of the opinion, said:

“Moreover, the construction urged by the
plaintiff would render the exception ‘homi-
cide,” as used in paragraph S, practically
nugatory, when considered in relation to
death resulting from ‘accidental’ means, as
set out earlier in the policy, because ol tne
generally accepted meaning, hereinbefore re-
ferred to, placed upon the word ‘accidental
as used in policies of this type. Generally
speaking, a homicide brought upon the in-
sured by his own acts or m which he actually
participated, or which he naturally could have
foreseen, would not, in any event, be covered
by the policy as a death from accidental
means. It is not reasonable to assume that
the parties to the contract contemplated
understood that the exclusion of homicide
from the coverage of the policy was t
considered merely as a partial duphcatm
of the limitation of the coverage to boany
iniury * * * caused solely through exter >
violent and accidental means,’ and there or
largely superfluous. Such construction I
nishes no apparent reason for the 1“Q“®
of ‘homicide’in paragraph S, the noncoverag
clause.”’
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AMAf this c®urt sustains appellant’s contention, the

assault exception is reduced to a meaningless
superfluity without legal import. All that could
be accomplished by it would, under the cited cases,
be brought about by the “accidental” means pro-
vision of the policy.

Finally, appellant argues that there was no
plain causal connection between the assault and
battery inflicted by the insured upon Kloby and
the insured’s death. Appellant would attempt to
persuade this court that the assault and battery
committed in the restaurant was separate and
apart from that committed outside the restaurant,
when the plain fact is that they were one and the
same. The cause or causes, if there were any, the
passion and temper of the insured, and his pur-
pose to do bodily harm to Kloby, were all the same.
The locale was but slightly removed. It appears
plainly in the record that the insured was intent
upon continuing the assault by following Kloby
out of the restaurant and immediately setting
upon him again.

The trial court having found what it conceived
o be the true facts, then passed legal judgment
upon these facts. It said: “the assault was not
ot such a character as would lead McNamara to
reasonably contemplate that Kloby would be justi-
ned m taking his life in order to resist the same
(Case, p. 59). This, the appellant argues, is not a
Unding or conclusion of law that could be reviewed
oy the Supreme Court, but a finding of fact which
could not be reviewed by the Supreme Court.

a the District Court did was to find all the
tacts and then, in the words above quoted, pass
! sjudgment thereon. This judgment is not a find-
ing of fact but a statement of what the trial court
believed to be the controlling law. The Supreme
pUrt accepted the facts as found by the District

ourt but disagreed with the Distrifet Court’s
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-judgment. It said: “The insured not only was
the aggressor, having started a fist fight, hut he
could have reasonably foreseen the fatal possibi
ties of its continuance” (Case, p. 2b).

We respectfully submit that for these reasons
the order of the Supreme Court should be affirmed,
with costs.

Respectfully submitted,

Deewen & Nugent,
Attorneys of Defendant-Appellee.

John P. Nugent,

Of Counsel.

To be argued by
John P. Nugent.
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