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Notice of Appeal and Grounds.

NOTICE OF APPEAL AND GROUNDS.
Filed November 17, 1925.

New dJersey Supreme Court

On Appeal
Franklin Lumber Company” from the
Plaintiff, Essex
s, Circuit.
Globe Indemnity Company, Notice Of
Defendant. Appeal and
Grounds.

To William B. Harley, Esq., attorney of defend-
ant:
Sir:

Take Notice that the plaintiff, Franklin Lum-
ber Company, appeals from the whole of the
judgment entered in the above-entitled cause
from the New Jersey Supreme Court to the Court
of Errors and Appeals in the last resort in all
causes, upon the ground that the Supreme Court
erred in reversing the judgment of the Essex
County Circuit Court, instead of affirming the
said judgment of said Essex County Circuit
Court.

Dated, November 12, 1925.

Respectfully,
HARRY A. AUGENBLICK,
Attorney for and of Counsel
with Plaintiff-Appellant.

Service acknowledged.

W. B. HARLEY,
Attorney of Defendant.
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'Notice of Appeal to Supreme Court.

NOTICE OF APPEAL.
Filed November 5, 1924.

ESSEX COUNTY CIRCUIT COURT.

Franklin Lumber Company, a

corporation, Acti
Plaintiff, “cton
at Law.
vs. .
Notice of
Globe Indemnity Co mpany, a Appeal.
corporation,

Defendant.

To Harry A. Augenblick, attorney for plaintiff:

20 Take Noti ce that the defendant Globe Indem-
nity Company appeals from the whole of the
judgment entered in this cause.

Dated November 5, 1924.
Respectfully yours,

W. B. HARLEY,
Attorney of Defendant.

30 Service acknowledged November 5, 1924.

HARRY A. AUGENBLICK,
Attorney of Plaintiff.

40
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Grounds of Appeal to Supreme Court.

GROUNDS OF APPEAL.
Filed November 6, 1924.

NEW JERSEY SUPREME COURT.

10
Action
at Law.
~ Grounds of
Globe Indemnity Company, al Appeal
corporation, \
Defendant.
The defendant sets forth the following grounds
of appeal: 20
1. The Trial Judge erroneously refused to

direct a verdict in favor of the defendant when
thereunto moved, whereas said motion should
have been granted on the following ground urged
in the support thereof:.

(a) There was no evidence showing that the
plaintiff had furnished the defendant with a state-
ment of the amount due the plaintiff, within
eighty (80) days after the acceptance of the build- 30
mg, work or improvement referred to in plain-
tiff s complaint, in accordance with the provi-
sions of Chapter 75 of the Laws of 1918.

W. B. HARLEY,
Attorney of Defendant.
Service acknowledged November 5, 1924.

HARRY A. AUGENBLICK,
Attorney of Plaintiff-Respondent. 40



30

40

Summones.

SUMMONS.
Filed August 27, 1923.

County of Essex, ss.

The State of New dJersey.

To Globe Indemnity Company, a cor-
poration :

(seal) You Are Summoned to answer the
annexed complaint of the Franklin
Lumber Company, a corporation, in
an action at law in the Essex County Circuit
Court. And take notice that unless you file your
answer to said complaint with the Clerk of Essex
County at Newark, within twenty days after
service upon you of this writ and the annexed
complaint, the plaintiff may proceed in the suit

and judgment may be entered against you.

Witness, Worrall F. Mountain, Esquire, Es-
sex County Circuit Court Judge, at Newark, this
23rd day of August, Nineteen Hundred and
Twenty-three.

JOHN H. SCOTT,
Clerk.

Harry A. Augenblick,
Attorney.



Complaint.

Notice to the Within-Named Defendant:

In case the within summons and complaint are
served upon you personally, then take notice that
if you intend to make a defense to this action,
you must file an affidavit of merits within ten
days from the date of service hereof upon you,
and must file your answer within twenty days
from the date of such service and in default of
the filing of such affidavit and answer, judgment
will be entered against you.

HARRY A. AUGENBLICK,
Attorney for Plaintiff.

COMPLAINT.
Filed August 27, 1923.

ESSEX COUNTY CIRCUIT COURT.

Franklin Lumber Company, a

corporation,
Plaintiff, Action
Us. at Law.
Globe Indemnity Company, a Complaint.

corporation,

Defendant.

Plaintiff Franklin Lumber Company, a corpo-
ratmn, organized and existing under the laws of
the State of New Jersey, says:
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Complaint.

which was vested with the power and privilege to
enter into contracts for school construction in
said municipality, entered into a written contract
with Dillon & Wiley, Inc., a corporation, for the
construction and the supply of all materials and
performance of all the work shown on the draw-
ings and described in the specifications, entitled
“ Sherman School at Cranford, N. J.,” desig-
nated as Job No. 196, including the labor and
material to be furnished to fulfill the require-
ments for the general work, including wing con-
taining the model kitchen and dining room and
class rooms Nos. 7 and 14, specified as alternate,
prepared by Hollingsworth & Bragdon, archi-
tects, 17 West 45th street, New York, a copy of
which contract is on file with the Board of Edu-
cation of the Town of Cranford and expressly
referred to herein.

2. The said Franklin Lumber Company, a cor-
poration, the plaintiff herein, did on the 23rd day
of September, 1922, agree to furnish lumber ma-
terial in connection with the contract for the
construction of the aforesaid Sherman School,
which materials are more particularly itemized
in the annexed bill of particulars, made part here-
of and expressly referred to.

3. That the plaintiff, pursuant to said agree-
ment between itself and the said Dillon & Wiley,
Inc., as aforesaid, has supplied materials con-
sisting of various kinds of lumber, in accordance
with said bill of particulars attached hereto, for
which the said Dillon & Wiley promised and
agreed to pay the sum of $3,257.62, and on ac-
count of which material and lumber the said Dil-
lon & Wiley paid the sum of $1,152.64, leaving a
balance, after deducting all proper credits and



Complaint.

set-offs, in the sum of $2,104.98, due from the
said Dillon & Wiley to Franklin Lumber Com-
pany.

4. That the plaintiff has frequently demanded
payment of the said sum due it from the said
Dillon & Wiley, Inc., as aforesaid, but the said
Dillon & Wiley, Inc., have failed to pay the same
or any part thereof.

5. That on the 14th day of June, 1922, the said
Dillon & Wiley, Inc., executed and filed a bond
with the Board of Education of the Town of
Cranford, in which bond the defendant, Globe
Indemnity Company, a corporation, was the
surety, a copy of which bond is hereto annexed,
made part hereof and expressly referred to.

6. That the said Dillon & Wiley, Inc., under
the terms of said contract, commenced the con-
struction and erection of said Sherman School
and proceeded with the construction and erection
of said school in accordance with the terms of its
contract, but through various causes, unknown to
the plaintiff, the said Dillon & Wiley, Inc., have
not completed the said work and have completely
abandoned the same.

7. That in accordance with the statute in such
case made and provided (Chapter 75, P. L.
1918), the plaintiff, on the 20th day of June, 1923,
furnished the defendant, Globe Indemnity Com-
pany, the surety on said bond, with a statement
of the amount due the plaintiff, together with an
itemized copy of the account, a copy of which
notice is hereto annexed, made part hereof and
expressly referred to.
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Complaint.

8. The defendant, Globe Indemnity Company,
of New York, has not paid the said sum of $2,-
104.98 to the plaintiff, or any part thereof.

Plaintiff demands as damages the sum of $2,-
104.98, together with interest and costs of suit.

HARRY A. AUGENBLICK,
Attorney for Plaintiff.

Globe Indemnity Company,

Washington Place, Newark, N. J.

Sirs:

Take Notice that we have on the day of
June, 1923, filed a notice of lien under the Me-
chanics’ Lien Law (Revision of 1918) with the
Secretary of the Board of Education of the Town
of Cranford for material that entered into the
erection and construction of the Sherman School
in the Town of Cranford, designated as Job #196,
including the material furnished to fulfill the re-
quirements for the general work, including wing
containing the model kitchen and dining room
and class rooms No. 7 and No. 14, specified as
alternate, prepared by Hollingsworth & Brag-
don, architects, 17 West 45th street, New York
City, for the sum of $2,104.98, besides lawful in-
terest, a copy of which notice, including a copy
of the bill of particulars showing the amount due
to the undersigned, and the credits the general
contractors, Dillon & Wiley, Inc., have received,
1s annexed hereto and made part hereof.

And you are hereby notified of this fact, be-
cause you are the surety on the bond executed
by Dillon & Wiley, Inc., dated the 14th day of
June, 1922, and now on file with the Secretary



Complaint.

of the Board of Education of the Town of Cran-
ford.

Yours very truly,
FRANKLIN LUMBER COMPANY,

By
President.

Secretary.

To the Secretary of the Board of Education of
the Town of Cranford, New dJersey:

Take Noti ce that the Franklin Lumber Com-
pany, a corporation, organized and existing un-
der the laws of the State of New dJersey, and
having its principal place of business in the Town
of Irvington, County of Essex and State of New
Jersey, hereby claims a lien in accordance with
the Municipal Lien Law (Revision of 1918), and
you are hereby further notified that Dillon &
Wiley, Inc., is justly indebted to the Franklin
Lumber Company, a corporation, the claimant
herein, in the sum of $2,104.98, besides interest,
for lumber material furnished and delivered to
the said Dillon & Wiley, Inc., that entered into
the construction of the Sherman School, at Cran-
ford, N. J., designated as Job No. 196, at the
request of said Dillon & Wiley, Inc.; that the said
lumber material was furnished to the said Dillon
& Wiley, Inc., the general contractors on the
Sherman School, with whom the Town of Cran-
ford, a municipal corporation, by its Mayor and
Town Clerk, entered into a written contract for
the construction of the aforesaid Sherman
School; that the said lumber material was fur-
nished, supplied and delivered to the said school
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Complaint.

and actually used in the construction and erec
tion of said school.

That said Franklin Lumber Company, by its
servants and agents, has demanded from the said
Dillon & Wiley, Inc., the said sum of $2,104.98,
the amount of moneys due on the Sherman School
job, and the said Dillon & Wiley, Inc., have re-
fused to pay the same, or any part thereof, al-
though they have acknowledged that the amount
is correct and is due and owing to the said Frank-
lin Lumber Company.

You are hereby required to retain the amount
of moneys so due and claimed by the said Frank-
lin Lumber Company out of the moneys now due
and to become due and owing by the Town of
Cranford to the said Dillon & Wiley, Inc., in
accordance with the foregoing act.

Annexed hereto and made part hereof is a bill
of particulars of the account of said. Dillon &
Wiley, Inc., on the books of the Franklin Lumber
Company, for the Sherman School job, for mate-
rials furnished and delivered to the said Dillon
& Wiley, Inc., and used by them in the erection
and construction of the Sherman School, in ac-
cordance with the aforesaid contract.

FRANKLIN LUMBER COMPANY,
By
President.
Attest:
Secretary.
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Complaint.

State of New dJersey,
SS.
County of Essex.

Frank A. Willette, being duly sworn accord-
ing to law, on his oath deposes and says: That he
is the president of the Franklin Lumber Com-
pany, the claimant, who filed the foregoing notice
of lien; that he has read the foregoing notice of
lien claim, and everything therein contained is
true; that the sum of $2,104.98 is justly due and
owing to the said Franklin Lumber Company,
claimant, from the said Dillon & Wiley, Inc., and
that the said Dillon & Wiley, Inc., is entitled to
no other deductions, credits or set-offs except as
stated in the bill of particulars annexed to the
said notice of lien, and that all of the materials
were furnished and delivered to the said Dillon
& Wiley, Inc., and used in the construction of the
Sherman School, in the Town of Cranford, a
municipal corporation.

Subscribed and sworn to before me
this 11th day of June, A. D. 1923.
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Items

Debits

52056 Sherman School, Cranford 149.60

Complaint.
Date Ticket No.
1922
Sep. 23
25 52078 <
25 52074 (i
25 52073 it
10 QOct. 5 52602 i<
14 53016 («
24 53490 <
Nov. 4 54125 i(
8 54247 («
11 54406 t
17 54627 it
29 55077 (¢
29 55102 i«
Dec. 12 55503 =<
20 20 55782 "t
23 55948- <t
27 55981 (1
1923
Jan. 30 56957 «
Feb. 9 57272 «
9 57280 «
30
Cre dits .
1922
Nov. 11 Cash
Nov. 13 «
1923
May 5 Cash
40 Balance

$493.00
602.09

280.00
135.36
147.90
232.99
132.50
216.44
147.80
161.02
181.64
135.00
235.59

84.00
225.05
215.69

16.00

58.40

161.37
167.78
173.49

$3,257.62

1,152.64

$2,104.98



13

Complaint.

COPY OF BOND.

Know All Men by These Presents, That we,
Dillon & Wiley, Inc., of 103 Park avenue, New
York, Principal, and Globe Indemnity Company,
a corporation organized and existing under the
laws of the State of New York, and duly author-
ized to do business in the State of New dJersey,
surety, are held and firmly bound unto the Board
of Education of Cranford, N. J., in the sum of
One Hundred Sixty-five Thousand Three Hun-
dred Fifty-six and 00/100 ($165,356.00) Dollars,
lawful money of the United States of America,
to be paid to the said Board of Education of
Cranford, N. J., or to its certain attorney, suc-
cessors or assigns, to which payment well and
truly to be made, we do hereby bind ourselves,
our successors, heirs, executors, administrators
and assigns, jointly and severally, firmly by these
presents.

Sealed with our seals and dated this 14th day
of June, A. D., nineteen hundred and twenty-two.

The condition of the above obligation is such,
That Whereas the above-named Principal did on
the 13th day of June, 1922, enter into a contract
with the Board of Education of Cranford, New
Jersey, to provide all the materials and to per-
form all the work shown on the drawings and
described in the specifications entitled Sherman
School at Cranford, New Jersey, designated as
Job #196, including the labor and material to
be furnished to fulfill the requirements for the
general work, including Wing containing the
Model Kitchen and Dining Boom and Class

Booms #7 and #14 specified as ‘4Alternate’’

prepared by Hollingsworth & Bragdon, Archi-
tects, #17 West 45th Street, New York, which

20
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Complaint.

said contract is made a part of this bond the
same as though set forth herein;

Now, if the said Dillon & Wiley, Inc., shall well
and faithfully do and perform the things agreed
by it to be done and performed according to
the terms of said contract, or any changes or
modifications therein made as therein provided,
and shall pay all lawful claims of sub-contract-
ors, material-men and laborers for labor per-
formed and materials furnished in carrying for-
ward, performing or completing of said contract,
we agreeing and assenting that this undertaking
shall be for the benefit of any material-men or
labor having a just claim as well as for the
obligee herein, then this obligation shall be void,
otherwise the same shall remain in full force and
effect, it being expressly understood and agreed
that the liability of the Surety for any and all
claims hereunder shall in no event exceed the
penal amount of this obligation as herein stated.

The said Surety hereby stipulates and agrees
that no modifications or omissions, or additions
in or to the terms of the said contract or in or
to the plans or specifications therefor shall in

anywise affect the obligation of said surety on
its bond.

(seal) Dillon & Wiley, Inc.
James H. Wiley, Pres.
Globe Indemnity Company
By Fred C. Williams,
Besident Vice-Pres.
Attest: Frances Drake,

Besident Asst. Secretary
Bet #7509

Countersigned at Newark, N. J.
By M. H. Craig,
Besident Agent.
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Affidavit of Merits.

AFFIDAVIT OF MERITS.
Filed September 1, 1923.

ESSEX COUNTY CIRCUIT COURT.

Franklin Lumber Company, a
corporation,

Plaintiff, ~Action
at Law,

Affidavit of
Globe Indemnity Company, a Merits.

Us.

corporation,

Defendant.

State of New dJersey,

County of Essex.
20

W. J. McCaffrey, being duly sworn according
to law, on his oath says, that he is Vice-President
of the Globe Indemnity Company, the defendant
in the above-stated action, and that this affiant
believes that the said defendant has a just and
legal defense to the said action on the merits of
the case.

wW. J. McCaffrey.

30
Subscribed and sworn before me

this first day of September, 1923.

W. B. Harley,
A Master in Chancery
of New Jersey.

40
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Answer.

ANSWER.
Filed September 5, 1923.

ESSEX COUNTY CIRCUIT COURT.

. Franklin Lumber Company, a

corporation,
Plaintiff, Action
at Lauw.
vs.
Answer.

Glo be Indemnity Company, a
corporation,
Defendant.

The defendant, the Globe Indemnity Company,
a corporation duly created and existing by virtue
of the laws of the State of New York and author-
ized to transact business in the State of New
Jersey, having its principal place of business
in New dJersey, at Washington Park and Halsey
street, Newark, for answer to the within com-
plaint says, that:

First Defense.

1. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 1.

2. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 2.

3. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 3.
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Answer.

4. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 4.

5. It admits the allegations of paragraph 5.

6. It admits the allegations of paragraph 6.

7. It admits that a certain statement was
furnished the defendant as alleged in paragraph
7, but denies the legal sufficiency thereof.

8. It admits the allegations of paragraph 8

Second Defense.

The bond referred to in plaintiff’s complaint
was issued under and by virtue of Chapter 75
of the Laws of 1918 which Act provides among
other things in paragraph 3 as follows:

“ Any person, firm or corporation to whom
any money shall be due on account of having
performed any labor or furnished any ma-
terial in the construction, erection, alteration
or repair of any such building, work or im-
provement, within eighty (80) days after
the acceptance thereof by the duly authorized
board or officer, shall furnish the sureties on
said bond a statement of the amount due
to any such person, firm or corporation. No
suit shall be brought against said sureties
on said bond until the expiration of sixty
(60) days after the furnishing of said state-
ment. * * *7

The material and labor alleged to have been
furnished by the plaintiff has not been accepted
by the duly authorized board or officer of the
Board of Education of Cranford, New dJersey,
and in accordance with the terms of paragraph
3, Chapter 75 of the Laws of 1918, the plaintiff

10
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Answer.

1s precluded from furnishing statement or pro-
ceeding to suit until the time limited by the
aforesaid Act, i. e, within eighty days (80)
after the acceptance thereof by the duly author-
ized board or officer of said municipality.

Objection in Point of Law.

The defendant will move at the trial for an
order to strike out the plaintiff’s complaint on
the ground that the said complaint does not
allege a cause of action, to wit:

The said complaint does not allege that the
labor or material furnished by the plaintiff has
been accepted by the duly authorized board or
officer of the Board of Education of Cranford,
New Jersey.

W. B. HARLEY,
Attorney of Defendant.
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Notice of Motion to Strike Out Answer, etc.

NOTICE OF MOTION TO STRIKE OUT
ANSWER AND FOR SUMMARY
JUDGMENT.

Filed September 10, 1923.

ESSEX COUNTY CIRCUIT COURT.

10
Franklin Lumber Company, a
corporation,
Plaintiff,
vs. ) Notice.

(o be Indemnity Company, a
corporation,

Defendant.

Ple ase Take Notice that on Saturday, the 2°
fifteenth day of September, 1923, I shall appear
before Hon. Nelson Y. Dungan, one of the
Judges of the KEssex County Circuit Court, at
the Essex County Court House, Newark, N. J.,
at ten o’clock in the forenoon of that day, or as
soon thereafter as counsel can be heard and
shall move to strike out the answer filed in this
cause, and ask for a summary judgment, on the
ground that the said answer is sham, false, and 30

mvolous, and discloses no defense to the com-
plaint.

Yours, Etc.,
HARRY a . AUGENBLICK,
Attorney of Plaintiff.
Dated September 10, 1923.

To W. B. Harley, Esq.,

Attorney of Defendant. 10



10

20

30

40

20
Stipulation.

STIPULATION.
Filed September 24, 1923.

ESSEX COUNTY CIRCUIT COURT.

Franklin Lumber Supply Com- \
PANY,

Plaintiff, ~Action
at Law.

vs. Stipulation.

Glo be Indemnity Company,

Defendant.

It Is Her eby Stipulated by and between
Harry A. Augenblick, attorney for plaintiff, and
William B. Harley, attorney for defendant, that
the motion to strike out the answer and for
summary judgment be argued before Chief
Justice William S. Gummere, instead of before
Nelson Y. Dungan, as indicated by notice of mo-
tion to strike out, said argument to be pre-
sented to the Court on Saturday, September 15,
1923, at ten o’clock in the forenoon or as soon
thereafter as counsel can be heard.

HARRY A. AUGENBLICK,
Attorney for Plaintiff.

W. B. HARLEY,
Attorney for Defendant.

Dated, September 24, 1923.
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Opinion on Motion to Strike Out Answer.

OPINION ON MOTION TO STRIKE OUT
ANSWER AND FOR SUMMARY
JUDGMENT.

Filed.

ESSEX COUNTY CIRCUIT COURT.

On Motion to
Strike Out
Answer of
Defendant,
Globe
Indemnity

corporation,
Company.

Defendant.

Harry A. Augenblick, for plaintiff.
William B. Harley, for defendant.

Grummere, C. J. The bond which is the subject
matter of the above suit is in the form provided
by Chapter 75 of the Haws of 1918, the purpose
of which is to protect persons furnishing labor
or materials for the construction, etc., of public
works. Although the obligee named in the bond
is the Board of Education of Cranford, the right
to sue upon it is not confined to the Board alone,
but, by the express terms of the statute, is ex-
tended to sub-contractors, laborers and mate-
rial-men doing work upon or furnishing material
to be used in the building. But, by force of sec-
tion 3 of the act, the right of this latter class
to sue upon the bond does not become complete
by the mere default in payment by the person
who is primarily liable to him or them. In order
to render the surety liable to a laborer or ma-

10
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Opinion on Motion to Strilce Out Answer.

terial-man, there must he (1) an acceptance by
the Board—either express or implied—of the
work done upon or material furnished for the
building; and (2) the furnishing to the surety
by the laborer or material-man, after such accept-
ance, of a statement showing the amount due.
The obvious purpose of this limitation provided
in the act, as it seems to me, is to protect the
surety against liability to laborers or material-
men where the work done or the material fur-
nished has been rejected by the Board.

I conclude, therefore, that the motion to strike
out the answer should be denied.
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Amended Complaint.

AMENDED COMPLAINT.
Filed January 17, 1924.

ESSEX COUNTY CIRCUIT COURT.

Franklin Lumber Company, a 10
corporation, Acti
Plaintiff, ~“cton
at Law.
Us.
Amended
Globe Indemnity Company, al Complaint.
corporation, \

Defendant.

Plaintiff, Franklin Lumber Company, a cor-
poration organized and existing under the laws 20
of the State of New Jersey, says:

1 That on the 13th day of June, 1922, the
Board of Education of Cranford, New dJersey,
which was vested with the power and privilege
to enter into contracts for school construction in
said municipality, entered into a written contract
with Dillon and Wiley, Inc., a corporation, for
the construction and the supply of all materials
and performance of all the work shown on the 30
drawings and described in the specifications en-
titled “ Sherman School at Cranford, N. J.,” des-
ignated as Job #196, including the labor and
material to be furnished to fulfill the require-
ments for the general wmrk, including wing con-
taining the model kitchen and dining room and
class rooms #7 and 14, specified as alternate,
prepared by Hollingsworth and Bragdon, archi-
tects, 17 W. 45th street, New York, a copy of
which contract is on file with the Board of Edu- 40
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Amended Complaint.

cation of the Town of Cranford and expressly
referred to herein.

2. The said Franklin Lumber Company, a
corporation, the plaintiff herein, did on the 23rd
day of September, 1922, agree to furnish lumber
material in connection with the contract for the
construction of the aforesaid Sherman School,
which materials are more particularly itemized
in the annexed bill of particulars, made a part
hereof and expressly referred to.

3. That the plaintiff, pursuant to said agree-
ment between itself and the said Dillon and
Wiley, Inc., as aforesaid, has supplied materials
consisting of various kinds of lumber, in accord-
ance with said bill of particulars attached hereto,
for which the said Dillon and Wiley promised and
agreed to pay the sum of $3,257.62 and on ac-
count of which material and lumber the said
Dillon and Wiley paid the sum of $1,152.64, leav-
ing a balance, after deducting all proper credits
and set-offs, in the sum of $2,104.98 due from the
said Dillon and Wiley to Franklin Lumber Com-
pany.

4. That after the plaintiff had supplied the
various kinds of lumber in accordance with the
bill of particulars attached hereto and said ma-
terials were delivered to the premises, the Board
of Education of the Town of Cranford accepted
the said material more particularly specified in
the bill of particulars attached hereto and used
the same in the construction and erection of the
building.

5. That the plaintiff has frequently demanded
payment of the said sum due it from the said
Dillon and Wiley, Inc., as aforesaid, but the said
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Dillon and Wiley, Inc., have failed to pay the
same, or any part thereof.

6. That on the 14th day of June, 1922, the
said Dillon and Wiley, Inc., executed and filed a
bond with the Board of Education of the Town
of Cranford, in which bond the defendant, Globe
Indemnity Company, a corporation, was the
surety, a copy of which bond is hereto annexed,
made part hereof, and expressly referred to.

7. That the said Dillon and Wiley, Inc., under
the terms of said contract, commenced the con-
struction and erection of said Sherman School,
and proceeded with the construction and erec-
tion of said school in accordance with the terms
of its contract, but through various causes, un-
known to the plaintiff, the said Dillon and Wiley,
Inc., have not completed the said work and have
completely abandoned the same.

8. That in accordance with the statute in such
case made and provided (Chapter 75, P. L. 1918)
the plaintiff on the 20th day of June, 1923, fur-
nished the defendant, Globe Indemnity Company,
the surety on said bond, with a statement of the
amount due the plaintiff, together with an
itemized copy of the account, a copy of which
notice is hereto annexed, made part hereof and
expressly referred to.

9. The defendant, Globe Indemnity Company
of New York, has not paid the said sum of
$2,104.98 to the plaintiff or any part thereof.

Plaintiff demands as damages the sum of
$2,104.98 together with interest and costs of suit.

harry augenblick,
Attorney for Plaintiff.

10

20

30

40



26

Answer to Amended Complaint.

ANSWER TO AMENDED COMPLAINT.
Filed January 24, 1924.

ESSEX COUNTY CIRCUIT COURT.

Action
at Law.

Answer to
Amended
Complaint.

The defendant, the Globe Indemnity Company,
a corporation duly created and existing by virtue
of the laws of the State of New York and au-
thorized to transact business in the State of New
Jersey, having its principal place of business
in Newark, New dJersey, at Washington Park
and Halsey street, for answer to the within
amended complaint, says that:

1. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 1.

2. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 2.

3. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 3.

4. It denies the allegations of paragraph 4.
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5. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
paragraph 5.

6. It admits the allegations of paragraph 6.
7. It admits the allegations of paragraph 7.

8. It admits that a certain statement was fur-
nished the defendant as alleged in paragraph 8,
but denies the legal sufficiency thereof.

9. It admits the allegations of paragraph 9.

Firs t Separate Defense.

The bond referred to in plaintiff’s complaint
was issued under and by virtue of Chapter 75 of
the Laws of 1918, which act provides among
other things in paragraph 3 as follows:

Any person, firm or corporation to whom
any money shall be due on account of having
performed any labor or furnished any ma-
terial in the construction, erection, alteration
or repair of any such building, work or im-
provement, within eighty (80) days after the
acceptance thereof by the duly authorized
board or officer, shall furnish the sureties
on said bond a statement of the amount due
to any such person, firm or corporation.
No suit shall be brought against said sureties
on said bond until the expiration of sixty
(60) days after the furnishing of said state-
ment * #

The material and labor alleged to have been
furnished by the plaintiff has not been accepted
in accordance with Paragraph 3 of Chapter 75
of Laws of 1918, by the duly authorized board or
officer of the Board of Education of Cranford,
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Answer to Amended Complaint.

New dJersey, and in accordance with the terms
of Paragraph 3, Chapter 75 of the Laws of 1918,
the plaintiff is precluded from furnishing a state-
ment or proceeding to suit until the time limited
by the aforesaid Act, i. e, within eighty (80)
days after the acceptance thereof by the duly au-
thorized board or officer of said municipality.

W. B. HARLEY,
Attorney for Defendant.
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Amendment to Answer.

AMENDMENT TO ANSWER.
Filed October 17, 1924.

ESSEX COUNTY CIRCUIT COURT.

Frankl tn Lumber Company, a 10
corporation, Action
Plaintiff, ot Law.
vs. Amendment
to Answer

Globe Indemnity Company, ai (O 4amended

corporation )

p ’ Complaint.
Defendant.

First Separate Defense.

The bond referred to in plaintiff’s complaint
was issued under and by virtue of Chapter 75
of the Laws of 1918, which act provides among
other things in paragraph 3 as follows:

“ Any person, firm or corporation to whom
any money shall be due on account of hav-
ing performed any labor or furnished any
material in the construction, erection, altera-
tion or repair of any such building, work or
improvement, within eighty (80) days after 30
the acceptance thereof by the duly au-
thorized board or officer, shall furnish the
sureties on said bond a statement of the
amount due to any such person, firm or cor-
poration. No suit shall be brought against
said sureties on said bond until the expira-
tion of sixty (60) days after the furnishing
of said statement * *

The building or work of improvement referred
to in plaintiff’s complaint was accepted by the 40
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Amendment to Answer.

Board of Education of Cranford, New Jersey,
on May 2, 1924. The plaintiff has not furnished
the surety, the defendant herein, with a state-
ment of the amount due the plaintiff within
eighty (80) days after the acceptance of the
building referred to in plaintiff’s complaint by
the authorized board or officers, in accordance
with Chapter 75 of the Laws of 1918.

The plaintiff has, therefore, not complied with
the terms of Chapter 75 of the Laws of 1918,
and there can be no recovery in this action.

W. B. HARLEY,
Attorney for Defendant.
Consent given to filing amendment to answer.

HABRY A. AUGENBLICK,
Attorney of Plaintiff.
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REPLY TO ANSWER TO AMENDED
COMPLAINT.

Filed February 1, 1924.

ESSEX COUNTY CIRCUIT COURT.

Fpanklin Lumbeb Company, a 10
corporation, Action
Plaintiff, —at Law.
vs. Reply to

Answer to
Globe Indemnity Company, a Amended
corporation, Complaint
Defendant.

Plaintiff replying to defendant’s answer to the 9q
amended complaint, says:

1. It denies the separate defense set up in
said answer and says that the work and material
was accepted by the governing body of the Town
of Cranford in accordance with Chapter 75 of
the Laws of 1918, paragraph 3.

HARRY A. AUGENBLICK,
Attorney for Plaintiff.
30

40
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STIPULATION OF FACTS AND OPINION
OF TRIAL COURT.

Filed October 17, 1924.

ESSEX COUNTY CIRCUIT COURT.

10
Franklin Lumber Company, 1
( Action
w% tat Law.
Glo be Indemnity Company. J

Before Hon. Nelson Y. Dungan, J., without a

jury.
For the plaintiff appears Harry A. Augenblick.
20 For £he defendant appears William B. Harley.

Mr. Augenblick: It is stipulated and agreed
by and between the parties hereto that all the
facts stated in the plaintiff’s complaint are true,
except that portion of paragraph 4 which says
that the Board of Education of the Town of
Cranford accepted the said material more par-
ticularly specified in the bill of particulars at-
tached hereto, and used the same in the construc-

30 tion and erection of this building. Instead of
that we wish to add that the material of the
Franklin Lumber Company was satisfactory and
in accordance with the specifications and went
into the building from September 23, 1922, to
February 9, 1923, and was not rejected by the
engineers or architects of the Board of Educa-
tion at any time.

Another paragraph to be added is that a few
weeks after the adjudication in bankruptcy of
40 Dillon & Wiley, a new contractor, one D. J. Flynn,
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started on the completion of the building, and
the final payment was made and the building
was completed in accordance with the plans and
specifications on May 2, 1924; and also that, al-
though we did file a municipal mechanics’ lien
against the premises in conjunction with the city
on the bond, there were no funds from the mu-
nicipality to pay this lien.

Mr. Harley: 1 cannot stipulate that. It is im-
material in this suit. We are amending the an-
swer also by stipulation. I have it in writing.

The Court: The stipulation will be marked as
filed in open court.

Decision.
Dungan, J. (orally):

The facts in this case are agreed to be those
stated by the plaintiff in its complaint, with the
exception of paragraph 4, which is amended in
accordance with the statements made upon the
record, and with one or two additional state-
ments which were placed upon the record, from
all of which it is stated by counsel that the single
disputed question of law to be decided by the
Court upon those facts is whether or not this
suit was prematurely brought.

The attention of the Court is called to a deci-
sion by a Justice of the Supreme Court rendered
in the Circuit Court during the vacation season,
in which he refused to strike out the answer and
enter judgment for want of an answer upon the
legal situation presented by the pleadings in this
case. In that decision it was held that in order
to render the surety liable to a laborer or mate-
rial-man there must be (1) an acceptance, either
express or implied, of the work done upon or

10

20

30

40



20

34
Stipulation of Facts and Opinion of Trial Court.

material furnished for the building; and (2) the
furnishing of the surety by the laborer and ma-
terial-man, after such acceptance, of a statement
showing the amount due. It is suggested that at
this time this Court might overcome the effect
of that decision by finding as a fact that there
had been an acceptance of the materials for which
this suit is brought before the time the notice
required by the third section of the statute was
served. There can be no question under the
agreed facts but that the building is now com-
pleted and the materials accepted, but the build-
ing had not been completed and accepted at the
time this notice was filed, the facts agreeing that
the building was completed on the 2nd day of
May, 1924. 1 do not read the section as requir-
ing as a condition precedent that the building
must have been accepted, but that the work done
or materials furnished must have been accepted,
and I am unable to find as a fact in this case that
there was any acceptance by the municipality of
the materials for which this suit was brought
before it accepted the building; so this case can-
not be decided in favor of the plaintiff by a find-
ing of fact that the materials were accepted prior
to the acceptance of the building, which was after
the plaintiff had served its notice. The question,
therefore, narrows down to the one embraced in
the second point in the decision above mentioned,
which is that the notice must have been served
after the acceptance of the labor and materials.
If this were a decision of the Supreme Court or
of the Court of Errors and Appeals, this Court
would be obliged to adopt it, regardless of views
of the judge of the Circuit Court; but this deci-
sion was rendered in this Court; and, while it is
with the greatest diffidence that I disagree with
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it, and decide differently, yet if, upon a considera-
tion of all the facts, I find my mind unconvinced,
I ought not to follow it. The act under which
this bond is given is not an act for the protec-
tion of the municipality; it is “ An act to pro-
tect persons performing labor or furnishing ma-
terials for the construction, alteration or re-
pair of public work” ; and it is suggested that
the provision of the statute which requires the
filing of the notice within eighty days after the
acceptance of the work or material, is for the
benefit of the municipality for the purpose of
enabling it to establish a prior lien upon the
funds or, rather, to establish its priority of claim
upon the bond. The Hurd Act and the decisions
under the Hurd Act are cited as authority for
that claim; and while it is true that the Hurd
Act has a title much the same as our act, and is
An Act for the protection of persons furnish-
ing materials and labor for the construction of
public work,’’ that act contains these words:
“ Subject, however, to the priority of the claim
and judgment of the United States,’’ indicating
a reason for the six months’ limitation in that
act, and shows that the limitation in that act is
for the purpose of protecting the United States.
There is nothing in our act to indicate that it
was the intention ot the Legislature that there
should be any priority of claim by the municipal-
ity upon the bond, but, as has been suggested,
this act was passed, and the bond given under
its provisions, for the protection of material-men
and laborers. 1 think it would be very difficult
for any material-man or any laborer to know
when, either expressly or impliedly, the munici-
pality had accepted certain work and certain ma-
terial. How would the laborer or material-man
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know that his labor and material had been ac-
cepted unless there was an express acceptance
of it given to him on behalf of the municipality?
He could not know it, and if there had been, ex-
pressly or impliedly, an acceptance of that labor
and material from the general contractor more
than eighty days before he served his notice, and
he did not know it, he would be barred by this
limitation of eighty days from asserting his
claim upon the bond, and my sincere conviction
has been, and still is, that this period of eighty
days is a limitation of time beyond which this
notice may not be served, and that a service of
notice prior to the acceptance of the building or
of the labor and material by the municipality by
the material-man or laborer does not bar the
material-man or laborer from maintaining his
suit.

That view necessarily results in a finding in
favor of the plaintiff in this case.

An exception to this finding of the Court will
be noted.

Mr. Harley: Your Honor will consider that I
made a motion for the direction of a verdict?

The Court: Yes. The motion will be over-
ruled.

Exception noted as ground of appeal.
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FINDINGS OF FACT.
Filed October 18, 1924.

ESSEX COUNTY CIRCUIT COURT.

Findings
of Fact.
Globe Indemnity Company, a

corporation,
Defendant.

This case was tried before Judge Nelson Y.
Dungan, without a jury, by consent of both of
the parties thereto, in the Essex County Circuit
Court, on October 17, 1924.

After hearing the admitted facts and the coun-
sel for plaintiff and for defendant, the Court
finds the following:

First. That on the 13th day of June, 1922,
the Board of Education of Cranford, New Jersey,
which was vested with the power and privilege
to enter into contracts for school construction
in said municipality, entered into a written con-
tract with Dillon & Wiley, Inc., a corporation,
for the construction and the supply of all ma-
terials and performance of all the work shown on
the drawings and described in the specifications,
entitled “ Sherman School at Cranford, N. J.,”
designated as Job #196, including the labor and
material to be furnished to fulfill the require-
ments for the general work, including wing con-
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Findings of Fact.

class rooms #7 and 14, specified as alternate,
prepared by Hollingsworth & Bragdon, archi-
tects, 17 West 45th street, New York, a copy of
which contract is on file with the Board of Edu-
cation of the Town of Cranford and expressly
referred to herein.

Second. That the said Franklin Lumber Com-
pany, a corporation, the plaintiff herein, did on
the 23rd day of September, 1922, agree to fur-
nish lumber material in connection with the con-
tract for the construction of the aforesaid Sher-
man School.

Third. That the plaintiff, pursuant to said
agreement between itself and the said Dillon &
Wiley, Inc., as aforesaid, has supplied materials
consisting of various kinds of lumber, for which
the said Dillon & Wiley promised and agreed to
pay the sum of $3,257.62, and on account of which
material and lumber the said Dillon & Wiley
paid the sum of $1,152.64, leaving a balance,
after deducting all proper credits and set-offs,
in the sum of $2,104.98, due from the said Dillon
& Wiley to Franklin Lumber Company.

Fourth. That the plaintiff has frequently de-
manded payment of the said sum due it from the
said Dillon & Wiley, Inc., as aforesaid, but the
said Dillon & Wiley, Inc., have failed to pay the
same, or any part thereof.

Fifth. That on the 14th day of dJune, 1922,
the said Dillon & Wiley, Inc., executed and filed
a bond with the Board of Education of the Town
of Cranford, in which bond the defendant, Globe
Indemnity Company, a corporation, was the sure-
ty, a copy of which bond is annexed to the com-
plaint in this cause.
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Sixth. That the said Dillon & Wiley, Inc.,
under the terms of said contract, commenced the
construction and erection of said Sherman School
and proceeded with the construction and erection
of said school in accordance with the terms of its
contract, but through various causes, unknown
to the plaintiff, the said Dillon & Wiley, Inc.,
have not completed the said work and have com-
pletely abandoned the same.

Seventh. That in accordance with the statute
in such case made and provided (Chapter 75, P.
L. 1918), the plaintiff, on the 20th day of June,
1923, furnished the defendant, Globe Indemnity
Company, the surety on said bond, with a state-
ment of the amount due the plaintiff, together
with an itemized copy of the account.

Eighth. That the material of the Franklin
Lumber Company was satisfactory and in accord-
ance with the specifications, and went into the
building from September 23, 1922, to February
9, 1923, and was not rejected by the architect of
the Board of Education, who supervised the con-
struction and erection of said building.

Ninth. That a few weeks after the adjudica-
tion in bankruptcy, a new contractor, one D. J.
Flynn, started on the completion of the building,
and the final payment was made and the building
was completed in accordance with the plans and
specifications on May 2, 1924.

Tenth. That the school in which the material
of the Franklin Lumber Company was furnished
was not accepted by the Board of Education of
the Town of Cranford until May 2, 1924.

Eleventh. That the statement as required by
Section 3, Chapter 75, of the P. L. of 1918, was
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furnished defendant within eighty days after the
acceptance of the materials by the Board of Edu-
cation of the Town of Cranford, within the mean-
ing of that statute*

Twelfth. The Court finds for the plaintiff and
against the defendant for the sum of $2,104.98,
together with interest from February 9, 1923,
amounting to $87.70, making a total of $2,192.68.

NELSON Y. DUNGAN,
Judge.
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RULE FOR JUDGMENT.
Filed November 5, 1924.

ESSEX COUNTY CIRCUIT COURT.

Action
at Law.
Rule for
Globe Indemnity Company, a Judgmentfor
corporation, Plaintiff.

Defendant.

This case was tried before Judge Nelson Y.
Dungan, without a jury, at the Essex Circuit,
on October 17, 1924.

The case having been heard and submitted,
the Court rendered the following findings of
fact:

Fibst . That on the thirteenth day of June,
1922, the Board of Education of Cranford, New
Jersey, which was vested with the power and
privilege to enter into contracts for school con-
struction in said municipality, entered into a
written contract with Dillon and Wiley, Inc., a
corporation, for the construction and the supply
of all materials and performance of all the work
shown on the drawings and described in the
specifications entitled ‘‘ Sherman School at Cran-
ford, New Jersey,” designated as Job #196, in-
cluding the labor and material to be furnished to
fulfill the requirements for the general work,
including wing containing the model kitchen and
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dining room and class rooms #7 and 14, spec-
ified as alternate, prepared by Hollingsworth
and Bragdon, architects, No. 17 West Fifty-fifth
street, New York, a copy of which contract is
on file with the Board of Education of the Town
of Cranford and expressly referred to herein.

Sec ond. That the said Franklin Lumber Com-
pany, a corporation, the plaintiff herein, did on
the twenty-third day of September, 1922, agree to
furnish lumber material in connection with the
contract for the construction of the aforesaid
Sherman School.

Third. That the plaintiff, pursuant to said
agreement between itself and the said Dillon and
Wiley, Inc., as aforesaid, has supplied materials
consisting of various kinds of lumber, for which
the said Dillon and Wiley promised and agreed
to pay the sum of Three Thousand Two Hundred
Fifty-seven Dollars and Sixty-two Cents ($3,-
257.62), and on account of which material and
lumber the said Dillon and Wiley paid the
sum of One Thousand One Hundred Fifty-two
Dollars and Sixty-four Cents ($1,152.64), leav-
ing a balance, after deducting all proper credits
and set-offs, in the sum of Two Thousand One
Hundred Four Dollars and Ninety-eight Cents
($2,104.98), due from the said Dillon and Wiley
to Franklin Lumber Company.

Fourth. That the plaintiff has frequently
demanded payment of the said sum due it from
the said Dillon and Wiley, Inc., as aforesaid,
but the said Dillon and Wiley, Inc., as aforesaid,
have failed to pay the same or any part thereof.

Fifth. That on the fourteenth day of June,
1922, the said Dillon and Wiley, Inc., executed
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and filed a bond with the Board of Education
of the Town of Cranford, in which bond the de-
fendant, Globe Indemnity Company, a corpora-
tion, was surety, a copy of which bond is an-
nexed to the complaint in this cause.

Sixth. That the said Dillon and Wiley, Inc.,
under the terms of said contract, commenced the
construction and erection of said Sherman School
and proceeded with the construction and erection
of said school in accordance with the terms of its
contract, but through various causes, unknown
to the plaintiff, the said Dillon and Wiley, Inc.,
have not completed the said work and have com-
pletely abandoned the same.

Seventh. That in accordance with the statute
m such case made and provided (Chapter 75,
P. L. 1918) the plaintiff on the twentieth day of
June, 1923, furnished the defendant, Globe In-
demnity Company, the surety on said bond, with
a statement of the amount due the plaintiff, to-
gether with an itemized copy of the account.*

Eighth. That the material of the Franklin
Lumber Company was satisfactory and in ac-
cordance with the specifications, and went into
the building from September 23, 1922, to Feb-
ruary 9, 1923, and was not rejected by the engi-
neers or architect of the Board of Education,

who supervised the construction and erection of
said building.

Ninth. That a few weeks after the adjudica-
tion in bankruptcy, a new contractor, one D. J.
Ilynn, started on the completion of the build-
mg and the final payment was made and the
building was completed in accordance with the
plans and specifications, on May 2, 1924.
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Tenth. That the school in which the material
of the Franklin Lumber Company was furnished
was not accepted by the Board of Education of
the Town of Cranford until May 2, 1924.

Eleventh. That the statement as required by
Section 3, Chapter 75 of the P. L. of 1918, was
furnished defendant within eighty days after the
acceptance of the materials by the Board of
Education of the Town of Cranford, within the
meaning of that statute.

Twelfth. Whereupon, it is adjudged that the
plaintiff recover of the defendant the sum of
Two Thousand One Hundred Four Dollars and
Ninety-eight Cents ($2,104.98) and costs, and
interest in the sum of Eighty-seven Dollars and
Seventy Cents ($87.70), making in the whole the
Sum of Two Thousand One Hundred Ninety-
two Dollars and Sixty-eight Cents ($2,192.68),
besides costs to be taxed.

Rule actually entered this 5th day of Novem-
ber, 1924, on motion of

HARRY A. AUGENBLICK,
Attorney of Plaintiff.



45
Judgment.

JUDGMENT.
Filed October 18, 1924.

ESSEX COUNTY CIRCUIT COURT.

\ Action 10
Franklin Lumber Co., a cor-( % the
poration, / Judgment
Plaintiff. \ Enter<<
1 November 5,
I 1924.
Damage .......cccccocceeennn. $2,104.98
Interest .....cevvvnnnnnnn. 87.70
0701 7= J 53.36 20
Total .. .. ..:........ $2,246.04

Harry A. Augenblick, attorney for plaintiff.

Judgment by the Court in the above-entitled
action at law was rendered on the eighteenth day
of October, A. D., Nineteen hundred and Twenty-
four, in favor of the said plaintiff, Franklin
Lumber Company, a corporation, and against
the said defendant, Globe Indemnity Company, a 3q
corporation, for the sum of two thousand one
hundred and four dollars and ninety-eight cents,
damages and the sum of eighty-seven dollars and
seventy cents interest from January ninth, 1923,
and the sum of fifty-three dollars and thirty-six
cents costs of suit.

Judgment entered and signed October 18,1924.

WILLIAM S. GUMMERE,
Judge.
Book 99 Circuit Court
Judgments, page 276.
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Chapter 75, Laws of’' 1918.

CHAPTER 75.

An Act to Protect Persons Performing
Labor or Furnishing Materials for the
Construction, Altercation or Repair of
Public Works.

Be It Enacted by the Senate and General
Assembly of the State of New Jersey:
S?S}tmga%slgg f 1. When public buildings or other public
Bnd protecting °ma- works or improvements are about to be con-
terial men. .
structed, erected, altered or repaired under con-
tract, at the expense of the State or any county,
city, town, township, village, borough, munici-
pality governed by a board of commissioners, or
improvement commission, or school district
thereof, it shall be the duty of the board, officer
or agent, contracting on behalf of the State or
any county, city, town, township, village,
borough, municipality governed by a board of
commissioners, or lmprovement commission, or
school district, to require the usual bond, as
provided for in the statute, with good and suffi-
cient sureties, with an additional obligation for
the payment by the contractor, and by all sub-
contractors, for all. labor performed or ma-
terials furnished in the construction, erection, al-
teration or repair of such building, or improve-
ments.

Bond required. 2. Such bond shall be executed by such con-
tractor with such sureties as shall be approved
by the board, officer or agent acting on behalf of
the State, or any county, city, town, township,
village, borough, municipality governed by a
board of commissioners, or improvement com-
mission, or school district aforesaid, in an
amount equal to at least one hundred per cen-
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turn (100%) of the contract price, and condi-
tioned for the payment by the contractor, and
by all sub-contractors, of all indebtedness which
may accrue to any person, firm or corporation,
on account of any labor performed or materials
furnished in the construction, erection, altera-
tion or repair to such building, works or im-
provement. Such bond shall be deposited with,
and held by, such board, officer or agent for the
use of any party interested therein.

3. Any person, firm or corporation to whom
any money shall be due on account of having
performed any labor, or furnished any material
in the construction, erection, alteration or re-
pair of any such building, work or improvement,
within eighty (80) days after the acceptance
thereof by the duly authorized board or officer,
shall furnish the sureties on said bond a state-
ment of the amount due to any such person, firm
or corporation. No suit shall be brought against
said sureties on said bond until the expiration
of sixty (60) days after the furnishing of said
statement. If said indebtedness shall not be
paid in full at the expiration of said sixty days,
said person, firm or corporation may bring an
action in his own name upon such bond, said
action to be commenced within one yetfr from the

date of the acceptance of said building, work or
improvement.

4. The bond hereinbefore provided for shall
be substantially the following form, and re-
covery of any claimant thereunder shall be sub-
ject to the conditions and provisions of this act
to the same extent as if such conditions and

rovisions were fully incorporated in said bond
orm.

Amount.

Conditions.

Surities Notified.

Bringing action.

Form of bond; con-
ditions of' recovery.
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Know all men by these presents, that we, the
undersigned.......... .as principal and........ as
sureties, are hereby held and firmly bound unto
............. in the penal sum of.............. dollars for
the payment of which well and truly to be made,
we hereby jointly and severally bind ourselves,
our heirs, executors, administrators, successors
and assigns.

Signed this........ day of........... 19------

The condition of the above obligation is such
that whereas, the above-named principal did on
the............. day of............ 19----- , enter into a
contract with............. , which said contract is
made a part of this the bond the same as though

set forth herein;

Now, if the said............. shall well and faith-
fully do and perform the things agreed by
............. to be done and performed according to
the terms of said contract, and shall pay all
lawful claims of sub-contractors, material-men
and laborers, for labor performed and materials
furnished in the carrying forward, performing
or completing of said contract, we agreeing and
assenting that this undertaking shall be for the
benefit of any material-man or laborer having
a just claim, as well as for the obligee herein;
then this obligation shall be void; otherwise the
same shall remain in full force and effect; it
being expressly understood and agreed that the
liability of the surety for any and all claims
hereunder shall in no event exceed the penal
amount of this obligation as herein stated.

The said surety hereby stipulates and agrees
that no modifications, omissions or additions in
or to the terms of said contract or in or to
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the plans or specifications therefor shall in any
wise affect the obligation of said surety on its
bond.

5. This act shall take effect immediately.
Approved, February 16, 1918.

CHAPTER 110, LAWS of 1920, p. 243.

An Act to amend an act entitled “ An act to
protect persons performing labor or furnishing
materials for the construction, alteration or re-
pair of public works,” approved February six-
teenth, one thousand nine hundred and eighteen.

Be It Enacted by the Senate and General
Assembly of the State of New Jersey:

1. Section two of the act of which this act is
amendatory be and the same is hereby amended
to read as follows:

2. Such bond shall be executed by such con-
tractor with such sureties as shall be approved
by the board, officer or agent acting on behalf
of the State or any county, city, town, town-
ship, village, borough, municipality governed by
a board of commissioners, or improvement com-
mission, or school district aforesaid, in an
amount not more than one hundred per centum
(100%) of the contract price and conditioned for
the payment by the contractor, and by all sub-
contractors, of all indebtedness which may accrue
to any person, firm or corporation, on account
of any labor performed or materials furnished
in the construction, erection, alteration or repair
to such building, works or improvement.
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Chapter 110, Laws of 1920.

Such bond shall he deposited with and held by
such board, officer or agent for the use of any
party interested therein.

2. This act shall take effect immediately.
Approved April 7, 1920.
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The present action was instituted by the plain-
tiff against the defendant upon a bond given by
Dillon & Wiley, Inc., to the Board of Education
of the Town of Cranford, and on which the de-
fendant company was surety. The case was tried
before the court, without a jury, and resulted
m a judgment in favor of the plaintiff. The de-
fendant appeals.

The following facts were found by the Trial
Court: In June, 1922, the Board of Education
of the Town of Cranford entered into a written
contract with Dillon & Wiley, Inc., for the com
s ruction of a school house and the supplying of
all the materials for and the performance of all
the work required in such construction. Upon
the same day, pursuant to the provisions of the
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contract, and in accordance with the require-
ments of an act of the Legislature entitled, An
Act to protect persons performing labor or
fuwishing materials for the construction, altera-
tion or repair of public works,” being Chapter
75 of the Laws of 1918, the bond in suit was de-
livered by the contractors to the Board. Its
condition is that Dillon & Wiley, Inc., will faith-
fully perform all the provisions of its contract;
and also pay all lawful claims of subcontractors,
materialmen and laborers for labor performed
and material furnished in the carrying out of the
contract. The bond recites that this latter un-
dertaking is for the benefit of all parties fur-
nishing materials used in or doing work upon
the building. The present plaintiff furnished to
the contractors a considerable quantity of the
lumber used in the building of the school house,
and default having been made by the latter in
the payment of the moneys due for that material,
the plaintiff, on the 20th of June, 1923, served
upon the defendant surety company a statement
of the amount due to it for the materials fur-
nished, together with an itemized copy of its
account; and the defendant having failed to pay
the amount so due, the present suit was insti-
tuted, a summons having been issued on the 27th
of August, 1923. All of the material furnished
by the plaintiff used in the erection of the
building was in accordance with the specifications
annexed to the contract, and was satisfactory to
the Board, no part of it having been rejected by
the architect or any other representative of the
Board. The notice above referred to was not
served by the plaintiff upon the defendant cor-
poration until all the material furnished to the
contractors had been used in the construction of
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the building, but some ten months prior to its
completion and acceptance by the Board.

The right of the plaintiff to maintain the pres-
ent action depends upon the true construction of
the statute above referred to, in compliance with
the provisions of which the bond was given. That
statute provides that bonds of this character
shall not only guarantee to the public board or
body the faithful performance of the contract,
but shall also contain an additional obligation
for the payment by the contractor for all labor
performed or material furnished in the construc-
tion of a public building or the making of a pub-
lic improvement. The statute then provides
(section 3) that “ Any person to whom any
money shall be due on account of having per-
formed any labor, or furnished any material in
the construction, erection, alteration or repair
of any such building, work or improvement,
within eighty days after the acceptance thereof
by the duly authorized board or officer, shall fur-
nish the sureties on said bond a statement of
the amount due to any such person. No suit
shall be brought against said sureties on said
bond until the expiration of sixty days after the
furnishing of said statement. If said indebted-
ness shall not be paid in full at the expiration
of said sixty days, said person may bring an
action in his own name upon such bond, said
action to be commenced within one year from
the date of the acceptance of said building, work
or improvement.”

The contention before us of counsel for the
plaintiff, and the view entertained by the trial
court was that the right of action given to a
materialman or laborer by this statutory provi-
sion becomes complete when the material fur-
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nished complies with the specifications annexed
to the contract, is actually used in the construc-
tion of the building or the making of the im-
provement, with the implied approval of the
public board or body and notice is given to the
surety within eighty days thereafter of default
in payment by the contractor. In other words,
that the clause “ within eighty days after the
acceptance thereof’’ refers to the acceptance of
the material used in the building or on the im-
provement, and not the acceptance of the com-
pleted building or improvement. In our opinion,
this view of the construction o the statute is
unsound. It will be observed that the latter
part of the section above quoted permits the per-
son furnishing material or labor to sue the sure-
ty at the expiration of sixty days after service
of notice of nonpayment by the contractor and,
according to the theory of the plaintiff, before
it is known whether the contractor has faithfully
performed his contract with the public board or
body, and if he has not, what, if any, has been
the loss sustained by such board or body through
such failure of performance. The primary pur-
pose of the bond, as we understand the statute,
is the protection of the public board or body;
and the protection of laborers and materialmen
is “an additional obligation” assumed by the
surety on the bond. The construction put upon
the statute by the plaintiff, and adopted by the
trial court, subordinates the right of the public
agency to be protected against loss, by default
of the contractor, to the right of materialmen
and laborers to the same protection; allowing
the latter first to exhaust the security to the
extent necessary to satisfy their respective claims,
and leaving the former to reimbursement by the
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surety only to the extent to which its liability
has not already been extinguished, although such
existing liability may not amount to fifty per
cent, of the loss sustained by the public agency.
As we read the act the words “ after the accept-
ance thereof” contained in the third section
thereof refer to the building or improvement
which is the subject matter of the contract, and
not to the materials used therein or the work
done thereon. It does not disclose a purpose
upon the part of the legislature to give prefer-
ence to the claims of materialmen or laborers
over the claims of the public agency, by compell-
ing the surety to pay the claims of the former
without regard to the rights of the latter; but,
on the contrary, protects those rights by requir-
ing that no step shall be taken by materialmen
or laborers, looking to the enforcement agains't
the surety of their claims against the contractor,
until after the building or improvement has been
accepted by such public agency. Upon this con-
struction of the statute notice of default by the
contractor in the payment of such debts, in order
to constitute a basis for a suit against the sure-
ty cannot be legally served prior to such ac-
ceptance.

For the reasons indicated, we conclude that
the service by the plaintiff upon the defendant
of notice of the default in payment by the con-
tractor, and the institution of the present suit
before the school house had been accepted by the
Board of Education, were, each of them, prema-
ture, and that consequently, the judgment under
review must be reversed.
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Judgment of Reversal.

JUDGMENT OF REVERSAL.
Entered November 10, 1925.

NEW JERSEY SUPREME COURT.

Franklin Lumber Company, i On Appeal
corporation, to the
Plaintiff-Respondent Supreme
v, Court.
Globe Indemnity Company, Judgment Of

Defendant-Appellant  Reversal.

This cause having been duly argued at the
January, 1925, Term of this Court by William
B. Harley, of counsel for the defendant-appel-
lant, and Harry A. Augenblick, of counsel for the
plaintiff-respondent, and the Court having con-
sidered the same and finding error in the record
of proceedings in the Essex County Circuit
Court;

It is thereupon Ordered and Adjudged that
the judgment of the Essex County Circuit Court
removed by the appeal to this Court be reversed
with costs; and that the record be remitted to
the Essex County Circuit Court to be proceeded
with in accordance with this judgment and the
practice of said court.
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BRIEF OF APPELLANT.

Statement of Facts.

This appeal arises out of an action commenced
by the plaintiff against the defendant in the
Essex County Circuit Court on the statutory form
of bond prescribed by Chapter 75 of the Laws of
1918 (pp. 45, 46, 47, 48 and 49) entitled “ An Act
to protect persons performing labor or furnish-
ing materials for the construction, alteration or
repair of public works.“

The facts in this case are all admitted, and are
as follows:

On the 13th day of June, 1922, the Board of
Education of the Town of Cranford, N. J., which
was vested with the power and privilege to enter
into contracts for school construction in the said
municipality, entered into a written contract
with Dillon & Wiley, Inc., contractors, for the
construction and the supply of all materials and
the performance of all the work, shown on the
drawings and described in the specifications en-
titled “ Sherman School at Cranford, N. J.,“ in-
cluding the labor and material to be furnished to
fulfill the requirements for the general work,
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which contract is on file with the Board of Edu-
cation of the Town of Cranford.

That on the 14th of June, 1922, the said Dillon
& Wiley, Inc., executed and filed a bond with the
Board of Education of the Town of Cranford, in
which bond the defendant, Globe Indemnity Com-
pany, a corporation, was the surety, a copy of
which bond is printed in the State of Case.

The Franklin Lumber Company, a corporation,
the plaintiff herein, on the 23rd day of Septem-
ber, 1922, agreed to furnish the lumber material
in connection with the contract for the construc-
tion of said Sherman School.

The Franklin Lumber Company, pursuant to
the said agreement, between itself and the said
Dillon & Wiley, Inc., supplied materials consist-
ing of various kinds of lumber, for which the
firm of Dillon & Wiley, Inc., promised and agreed
to pay the Franklin Lumber Company the sum
of $3,257.62, and on account of which the said
firm of Dillon & Wiley, Inc., paid the sum of
$1,152.64, leaving a balance, after deducting all
proper credits and set-offs, in the sum of $2-
104.98, that remains due and owing from the said
general contractors, Dillon & Wiley, Inc., to the
Franklin Lumber Company.

The Franklin Lumber Company frequently de-
manded payment of this balance from Dillon &
Wiley, Inc., but Dillon & Wiley, Inc., failed to
pay the same or any part thereof.

The materials of the Franklin Lumber Com-
pany were supplied to the school in accordance
with the specifications and went into the building
during the period from September 23, 1922, to
February 9, 1923, and were entirely satisfactory
and were never rejected by the architect of the
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Board of Education, who supervised the con-
struction and erection of this building.

The said firm of Dillon & Wiley, Inc., under
the terms of its contract with the Town of
Cranford, commenced the construction and erec-
tion of this school and proceeded with the same,
but through various causes unknown to the
Franklin Lumber Company, the said Dillon &
Wiley, Inc., did not complete the building, but
completely abandoned the same at the time that
they went into bankruptcy, the early part of
July, 1923. That a few weeks after the adjudica-
tion in bankruptcy, a new contractor, one D. dJ.
Flynn, started on the completion of this building
and the final payment was made and the building
was completed in accordance with the plans and
specifications on May 2, 1924.

That in accordance with the statute in such
cases made and provided— Chapter 75, P. L. 1918
—the plaintiff, on the 20th day of June, 1923,
more than four months after its materials went
into the building, furnished the defendant, Globe
Indemnity Company, the surety on the bond, with
a statement of the amount due the Franklin Lum-
ber Company, together with an itemized copy of
the account.

That on May 2, 1924, the school in which the
materials of the Franklin Lumber Company was
turmshed, was by formal resolution accepted by
}:hedl Board of Education of the Town of Cran-
ord.

The plaintiff instituted the suit herein on the
23rd day of August, 1923. The defendant filed
an answer and set up the defense that the ac-
ion of the plaintiff was premature; in that the
building which included the material of the
I ranklm Lumber Company had not yet been ac-
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cepted by the duly authorized Board or Officers
of the Town of Cranford. The plaintiff made a
motion to strike out the answer of the defendant
and asked for a summary judgment in accord-
ance with the Practice. The motion was argued
before the Honorable Chief Justice Gummere,
who was then sitting for Judge Dungan, as a
Circuit Court Judge. As a result of the said
argument, dJustice Gummere refused to strike
out the answer of the defendant and refused to
enter a summary judgment, and the Chief Justice
rendered a written opinion (see p. 20, State of
the Case).

The plaintiff, on reading the opinion of the
Chief Justice, wherein he intimated that before
there can be a recovery on this bond, there must
be an acceptance by the Board, either expressed
or implied, of the work done or material fur-
nished for the building (not the building as a
whole), filed an amended complaint in which the
plaintiff set up that the material of the Franklin
Lumber Company was accepted by the Town of
Cranford.

An answer was filed to the amended complaint
and a reply to the said answer, and the cause
was regularly set down for hearing.'

The case was reached for trial on October 17,
1924, and was tried before Judge Dungan in the
Essex County Circuit Court, sitting without a
jury on an agreed statement of facts, as will be
found in the State of Case.

The single disputed question of law in this
case is whether or not the suit was prematurely
brought by the Franklin Lumber Company.
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ARGUMENT.
Point I.

The eighty-day provision in the act is to be
regarded as a statute of limitation; that is, a
limit beyond which the statement might not be
furnished.

That portion of Chapter 75 of the Laws of
1918 more particularly involved in the considera-
tion of this case is paragraph three, page 204,
which was enacted by the legislature in the fol-
lowing language:

Any person, firm or corporation to whom
any money shall be due on account of having
performed any labor, or furnished any ma-
terial in the construction, erection, altera-
tion or repair of any such building, work or
improvement, within eighty (80) days after
the acceptance thereof by the duly authorized
board or officers, shall furnish the sureties
on said bond a statement of the amount due
to any such person, firm or corporation.
No suit shall be brought against said
sureties on said bond until the expira-
tion of sixty (60) days after the furnishing
of said statement. If said indebtedness shall
not be paid in full at the expiration of said
sixty days, said person, firm or corporation
may bring an action in his own name upon
such bond, said action to be commenced
within one year from the date of the ac-
cept%r},ce of said building, work or improve-
ment.

I he contention of the plaintiff is, that a mate-
rialman, laborer, or subcontractor, under this
act, has the right to furnish the sureties on the
bond a statement of the amount due at any time
within eighty (80) days after the acceptance of
the work by the duly authorized board or of-
ficers. The words “ within eighty days after ac-
ceptance” mean that the time limited for filing a
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statement is eighty days after acceptance, but
such statement may be filed at any time before
acceptance. These words fix the limit beyond
which the statement cannot be furnished, but
they do not fix the first point of time when such
a statement can be furnished. This is very
clearly borne out by the following cases ad-
judicating the words “within * * * days
after.”

In Blion v. Durand, 117 Pacific 798, the facts
were as follows:

A statute provided that a new trial may be
granted by a Justice provided the motion for
such a new trial is made “ within ten (10) days
after the entry of judgment.” The case was tried
and the Justice rendered a verdict. After the
verdict was rendered, but before the judgment
was entered, a motion for a new trial was made.
The prosecutor contended that the motion was
premature, claiming that the motion could only
be made after judgment was entered, but the
Court held:

“That the words ‘within ten (10) days
after’ fix only the limit beyond which the
motion might not be made; that is, it could
not be made after the expiration of ten (10)
days from the entry of the judgment, but
it did not fix the first point of time in which
it could be made, and consequently the mo-

tion was not premature and could be made
before the entry of judgment.”

The limit that this statute imposed was that if
you decided to make the motion after the entry
of the judgment, you must make such a motion
not later than ten days after the entry of the
judgment; but the statute does not preclude one
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from making the motion before the entry of the
judgment. The Court said:

“We have been referred to a number of
cases where it was held that the words
within ten days after* fix only the limit be-
yond which the notice may not be given or
the motion made and did not fix the first
point of time at which it may be given or
made.”

In the case of Atherton v. Corlis, 101 Mass,
page 40, the statute provided that a widow may
waive the provisions in her husband’s will, pro-
vided such waiver is made at any time within
six months after the probate of the will. The
widow in this case waived the provisions for her
benefit in her husband’s will immediately after
her husband’s death and before the probate of
the will, and the question arose “ Was such a
waiver premature, because it was made before
the probate of the will?”” The Court held:

This waiver was sufficient under the stat-
ute which allows the waiver to be made at
anytime within six months after the pro-
bate of the wiU.”” P

The statute was construed to mean that if the
waiver was to be made after the probate of the
will, it must be made not later than six months
after such probate, but it did not limit the time
it could be made prior to probate and it did not
mean that before there could be a waiver there
must be a probate.

In Wittkowsky’s Land, 55 S. E. 617, the statute
provided that any person aggrieved by the tak-
ing of land for a highway may within six months
after the road is completed apply for a jury to
assess the damages. The owner of the land applied

or a jury before the road was completed and the
jary awarded two thousand dollars damages.
IThe Trustees of the Township moved to dismiss
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the proceedings on the ground that they were
premature. The Trustees contended that the ap-
plication for a jury must be made after the road
is completed, but the Court held otherwise, and
said as follows:

“We think within six months after the
road is completed means simply that the pro-
ceeding to assess damages shall begin
within, that i1s, not later than six months

after completion. It Was error, therefore, to
dismiss the proceedings.”

From all these cases which are analogous to
ours, the words within eighty days after the ac-
ceptance by the Board simply mean that the ac-
ceptance by the Board is the limit of time eighty
days beyond which it would be too late to furnish
the surety with a statement, but it does not mean
that the statement must be furnished after the
acceptance. It can be furnished at any time
before acceptance, but if it is furnished after ac-
ceptance, the limit of time is eighty days from
such acceptance.

In our case there was a formal acceptance by
the Board on May 2, 1924. The statement was
furnished the surety company by the Franklin
Lumber Company on June 20, 1923. This was
within eighty days after acceptance and in ac-
cordance with the construction and meaning of
the statute as construed by the cases cited below.

Point II.

The obligations of the sureties under this bond
to the municipality and the subcontractors, mate-
rialmen and laborers are separate and distinct
and neither one is preferred before the other.

The act under which this bond is given is not
an act for the protection of the municipality. On
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the contrary, it is entitled “ An Act to protect
persons performing labor or furnishing materials
for the construction, alteration or repair of pub-
lic works.”

The defendant contends that the provisions of
the statute which requires the furnishing of the
statement within eighty days after the acceptance
of the work or material is for the benefit of the
municipality, for the purpose of enabling it to
establish a prior lien upon the funds, or rather
to establish its priority of claim under the bond.

We think this contention is unsound. There is
nothing in the act or the bond to indicate that it
was the intention of the legislature that there
should be any priority of claim by the munic-
ipality upon the bond. This act was passed and
the bond given under its provisions for the pro-
tection of the persons performing labor or fur-
nishing material for the construction, alteration
or repair of public works.

Paragraph one of Chapter 75 of the Laws of
1918 reads as follows:

When public buildings or other public
works or improvements are about to be con-
structed, erected, altered or repaired under
contract at the expense of the State or any
county, city, town, township, village, bor-
ough, municipality governed by a board of
commissioners, or improvement commission,
or school district thereof, it shall be the duty
ot the board, officer or agent, contracting on
behalf of the State or any county, city, town,
township, village, borough, municipality gov-
erned by a board of commissioners, or im-
provement commission, or school district, to
require the usual bond, as provided for in
the statute, with good and sufficient sureties,
with an additional obligation for the pay-
ment by the contractor, and all subcon-
tractors, for all labor performed or materials
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furnished in the construction, erection, al-
teration or repair of such building, works or
improvements.”

The words contained in the aforesaid para-

graph “usual bond” refer to Section 89 of “ An
Act Relating To Regulating and Providing for
the Government of Cities” (P. L. 1902, p. 284,
&nd the supplements thereto, P. L. 1908, p. 356)
(C. S. 1231, Sec. 2235), which says as follows:

“ All bonds made to such city for supplies
or work for any purpose whatever, unless
otherwise provided in this act, shall be ad-
dressed to the city clerk and be opened by
him at a regular or special meeting of city
council, duly called to consider the same, and
the said city council shall, after opening said
bids as required by law, if such expenditures
shall be deemed necessary by such city
council, award the contract thereon to the
lowest responsible bidder. The successful
bidder shall promptly, within the time men-
tioned in the advertisement soliciting such
bid, execute a formal contract to be approved
as to its form, terms and conditions by the
corporation counsel, which contract shall be
signed, on behalf of the city, by the mayor
and attested by the city clerk, and such bid-
der shall also execute and deliver to the city
clerk of such city a good and sufficient bond,
to be approved by the corporation counsel, in
double the amount of the contract price for
which the award is made * * *”

The Act of 1918 is an act solely for the protec-

tion of laborers and materialmen, who furnish
labor and supply material for the erection, con-
struction, alteration or repair of public buildings,
works or improvements. The bond on page 205,
P. L. 1918, says:

“ Now, if the said * * * ghall well and
faithfully do and perform the things agreed
by * * * to be done and performed ac-
cording to the terms of said contract, and
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shall pay all lawful claims of subcontractors,
materialmen and laborers, for labor per-
formed and materials furnished in the carry-
ing forward, performing or completing of
said contract, we agreeing and assenting that
this undertaking shall be for the benefit of
any materialman or laborer having a just
claim, as well as for the obligee herein * * * ff

The municipality itself is primarily protected
by a bond in double the amount of the contract
price for which award is made under the 1902
and 1908 statutes. In conjunction with this,
Chapter 15 of the Laws of 1918, imposes an addi-
tional obligation on the municipality to require a
bond for the protection of the materialmen.

The argument, therefore, of counsel for the
defendant, insisting that the obligation to the
municipality under the 1918 statute is preferred
to the obligation to the materialmen, is, we think,
without foundation. The municipality is pri-
marily protected by the 1902 acts and the supple-
ments thereto (P. L. 1908, p. 356) and the sub-
contractors, laborers, materialmen and the munic-
ipality are jointly protected by the Act of 1918.

It is strongly urged by the defendant that if
the municipality has no priority, the creditors
such as subcontractors, materialmen and laborers
can exhaust the amount of the bond and leave the
municipality out in the cold. The answer to this
argument 1is, however, that the municipality, even
though it were left out in the cold by the
subcontractors, materialmen and laborers, will
nevertheless be protected by the bond required
to be filed under the Laws of 1902, page 284, and
the supplements thereto (P. L. 1908, p. 356),
where the bond required is double the amount of
the contract price. The 1920 amendment (P. L.
1020, p. 243) permits municipalities to require a
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bond “in an amount not more than one hundred
per cent, of the contract price.” This provision
in itself is an indication that the legislature in-
tended that this bond (Chapter 75, P. L. 1918)
be primarily and above all other things, a pro-
tection for subcontractors, materialmen and
laborers and not primarily for the municipality.
It could never mean municipality first and
laborers, materialmen and subcontractors second.
Where the bond can not be more than one
hundred per cent, of the contract price, the pro-
tection of the municipality, let alone subcon-
tractors, materialmen and laborers, would be
wholly inadequate. The only adequate protec-
tion for the municipality in these public works
is a bond in double the amount of the contract
price as required by the 1902 and 1908 statutes,
and an adequate protection of subcontractors,
materialmen and laborers is a bond equal to, or
not more than one hundred per cent, of the
contract price, and sometimes even less, as the
1920 amendment permits.

The Hurd Act and the decisions under the
Hurd Act are cited by the defendant as au-
thority for the claim that the provisions of the
statute which requires the furnishing of the
statement within eighty days after the acceptance
of the work or the material, is to enable the
municipality to establish a prior lien upon the
funds, or rather, to establish its priority of
claim upon the bond. While it is true that the
Hurd Act has a title very much the same as our
act, yet the Hurd Act contains the following
words:

“ Subject, however, to the priority of the claim
and judgment of the United States.”
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In the case of United States v. National Surety
Company, 92 Fed. 549, the Court said:

“ The two agreements which the bond con-
tains—the one for the benefit for the Govern-
ment and the other for the benefit of third
parties, are as distinct as if they were con-
tained in separate agreements; the Govern-
ment’s name being used as an obligee in the
lattger aglgt’eement merely as a matter of con-
venience.

The obligee in our particular bond is the
municipality and it is used as the obligee for
the third persons, namely, laborers, material-
men and subcontractors, merely as a matter of
convenience; but the distinction between the
Hurd Act and Chapter 75 of the Laws of 1918,
is that the Hurd Act, by express statute, makes
the claim of the United States prior, paramount
and superior to the claim of subcontractors,
materialmen and laborers. The words “ Subject,
however, to the priority and claim of judgment of
the United States” indicates a reason for the six
months’ limitation in the Hurd Act and clearly
shows that the limitation in that act is for the
purpose of protecting the United States. There is
nothing in Chapter 75 of the Laws of 1918 to in-
dicate that it was the intention of the legislature
that there should be any priority of claim by the
municipality on the bond, but that this bond is
given under its provisions for the protection of
materialmen and laborers.
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Point III.

The purpose of the bond required by Chapter
75 of the Laws of 1918 is an absolute protection,
insurance and guarantee to subcontractors, mate-
rialmen or laborers furnishing materials or per-
forming labor on public works.

If this were not so, what would have been the
purpose of the legislature in passing Chapter 75
of the Laws of 19187 Surely it was not passed
for the further protection of the municipality.
The municipality is already protected by the 1902
and 1908 acts and by the bond required under
those acts. If, as the. defendant contends, the
1918 act is for the benefit of the municipality first
and the subcontractors, laborers and materialmen
afterwards, the municipality Would always be in
a position to completely defeat the claims of
the laborers, materialmen and subcontractors by
exacting first in a proper case the full amount of
the bond and leaving nothing for materialmen
and laborers, and the title of the act, to wit, An
Act to protect persons performing labor or fur-
nishing materials for the construction, alteration
or repair of public works” would mean abso-
lutely nothing, and the act would not stand for
what the title indicates it does stand.

The bond being primarily for material people,
laborers and subcontractors, can we, by any
stretch of the imagination, say that the ac-
ceptance by the municipality is a condition prec-
edent to a right of recovery by materialmen,
laborers and subcontractors on this bond? If
this were so, it would follow that if the work
were never accepted by the municipality, the
laborer, materialmen or subcontractors would
forever be defeated of their claim, and the act
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and the bond would be absolutely no protection
to them.

The legislature never intended that the protec-
tion, guarantee and insurance intended for the
materialmen, subcontractors and laborers should
be contingent or dependent in anywise on the
acts of the municipality.

Justice Gummere, sitting as Circuit Court
Judge, in the opinion rendered by him in decid-
ing the motion in this case, felt that the work
or material must be expressly or impliedly ac-
cepted by the municipality in order to render the
surety liable. By the words “ work or material”
he no doubt means the particular work fur-
nished by the labor-claimant and the particular
material furnished by the material-claimant. He
does not mean an acceptance of the entire work
or contract as a whole. His reason is that the
purpose of this limitation is to protect the surety
against liability to laborers or materialmen
where the work done or the material furnished
has been rejected by the Board. We contend that
the provision is not for this purpose, even though
it were a limitation, for the act provides fur-
ther, Chapter 75, Laws of 1918, paragraph 3:
uthat no action can be brought against such
surety until sixty (60) days have expired from
the time the statement is furnished the surety.”
This obviously is a period allowed to the surety
to examine the claim for work or material, its
character, etc., and if found defective, can al-
ways be offset by the surety against the claim
ot the laborer or materialman, and it is not nec-
essary, in order to give the surety this protec-
tion to have the formal approval or acceptance
ot the municipality.
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Point IV.

There was an implied acceptance of the mate-
rial by the Board of Education of the Town of
Cranford.

Assuming, for the purpose of argument, that
the act can be construed to mean that there must
be an acceptance of the material by the munic-
ipality, either expressly or impliedly, before a
recovery can be had on this bond. The facts in
this particular case show that there was an im-
plied acceptance of the material by the Board of
Education of the Town of Cranford. The ad-
mitted facts (State of Case, p. 38, par. 8) say:
that the material of the Franklin Lumber Com-
pany was satisfactory and in accordance with
the specifications and went into the building
from September 23, 1922, to February 9, 1923,
and was not rejected by the architect of the
Board of Education, who supervised the con-
struction and erection of said building.

The material of the Franklin Lumber Company
went into this building from September 23,1922,
to February 9,1923, and still remains there, and
was, no doubt, examined by the architect of the
Board of Education, who supervised the con-
struction and erection of this building, and it was
never rejected. The action of the Board of Edu-
cation in not rejecting the material after a rea-
sonable time had elapsed from the time it went
into the building, and while the construction
was supervised by the architect of the Board,
constitutes in law an implied acceptance. The
material was all in this school on June 14, 1923,
when the statement was furnished the surety. It
had already been in from February 9, 1923. At
that time it was in the building over four months
and had never been rejected. Did not that in
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itself constitute in law an implied acceptance of
this material by the Board of Education of the
Town of Cranford?

Point V.

If the legislature intended that the acceptance
of the work, labor or material by the munic-
ipality was a condition precedent to a right of
recovery on this bond, the legislature would have
provided that subcontractors, materialmen and
laborers should receive notice of such acceptance.

As the act stands now there is no provision for
notifying materialmen, laborers or subcontrac-
tors that either the work as a whole or the par-
ticular labor or material furnished was expressly
or impliedly accepted by the municipality. As
the act stands now it would be very difficult for
any materialman or laborer to know when, either
expressly or impliedly, the municipality had ac-
cepted certain work or certain material.

How would a laborer or materialman know
that his labor and material had been accepted
unless there was an express acceptance of it
given to him on behalf of the municipality? He
could not know it and if.there had been an
express or implied acceptance of that labor or
that material from the general contractor more
than eighty days before the statement was fur-
nished and he did not know it, he would be barred
by this limitation of eighty days, from asserting
his claim upon the bond, and this clearly shows
that this period of eighty days is a limitation of
time beyond which the statement cannot be fur-
nished, and that the furnishing of a statement
prior to the acceptance of the building or of the
labor or the material, by the materialman or
laborer does bar the materialman or laborer
from instituting his suit.
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Point VI.

Forfeitures of insurance policies or bonds are
not favored in the law, and should be liberally
construed to uphold the contract.

Justice Fort in John W. Hampton, et als., v.
Trustees, et als., 66 N. J. L., page 265, said:

“ Forfeitures of this class are not favored
in the law. The rule as to them in our state
is settled. Our courts say:

“ ‘It has become a settled rule in the con-
struction of contracts of insurance, that
policies of insurance will be liberally con-
strued to uphold the contract; and conditions
contained in them which create forfeitures
will be construed most strongly against the
insurer, and will never be extended beyond
the strict words of the policy.” Carson v.
Jersey City Insurance Company, 14 Vroom
300; Snyder wv. Insurance Company, 30
Vroom 544.

“ The court will never seek for a construc-
tion of a forfeiture clause in a policy which
will sustain it, if one which will defeat it is
reasonably deducible from the terms or
words used to express it.”

Insurance companies exact large fees from
contractors for the responsibility that they as-
sume under the bond required by Chapter 75 of
the Laws of 1918. Materialmen, contractors and
laborers in doing work or supplying material for
public works, look to and depend upon these
bonds for the payment of their bills. They look
to the sureties on these bonds to indemnify them
in the event the general contractor defaults or
abandons the work. The question in this case,
therefore, which confronts this Court is of great
importance to materialmen, laborers and con-
tractors who supply material or perform labor
on public works.
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Point VII.

It is, therefore, in view of the above-stated
facts in this case, and in view of the rules of
law applicable to same, respectfully submitted,
that the judgment of the Supreme Court should
be reversed and the judgment of the KEssex
County Circuit Court should be affirmed

Respectfully submitted,

HARRY A. AUGENBLICK,
Attorney for and of Counsel with

Plaintiff-Appellant.
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Statement of Facts.

This appeal arises out of an action commenced
by the plaintiff-appellant against the defendant-
respondent in the Essex County Circuit Court
on the statutory form of bond, prescribed by
Chapter 75 of the Laws of 1918 (pp. 46-47-48-49).
The defendant issued its bond, with Dillon and
Wiley, Inc., contractors, principal, and the Board
of Education of Cranford, New Jersey, as obli-
gee, in the sum of One Hundred Sixty-five Thou-
sand Three Hundred Fifty-six Dollars ($165,356).
This bond being the statutory form contained
a condition that the bond was for the benefit
of any materialmen or laborers having a just
claim, as well as for the obligee herein. The
bond issued was to cover a contract for the con-
struction of a high school at Cranford, New
Jersey.

The plaintiff furnished to the contractors,
Dillon and Wiley, Inc., the principal on the bond,
certain items of lumber for use in the aforesaid
school between September 23, 1922, and February
9, 1923 (p. 39), part of which material was paid
for but leaving a net balance unpaid of Two
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Thousand One Hundred Four Dollars and Ninety-
eight Cents ($2,104.98). The school building had
not been completed by the contractors when they
went into bankruptcy and abandoned the con-
tract. Thereafter the contract was relet to an-
other contractor and the building was completed
and accepted on May 2, 1924 (p. 33).

The plaintiff instituted the suit herein on the
twenty-third day of August, 1923 (p. 4), nearly
nine months before the school was completed and
accepted, endeavoring by said suit to collect
from the Globe Indemnity Company the amount
of its unpaid material bills. The defendant filed
an answer (p. 16), and set up the defense that
the action of the plaintiff was premature in that
the building which included the labor and ma-
terial had not as yet been accepted by the duly
authorized board or officer, as provided for in
Chapter 75 of the Laws of 1918. The plaintiff
made a motion to strike out the answer of the
defendant and for summary judgment, in accord-
ance with the Practice Act (p. 19), which motion
was argued before the Honorable Chief Justice
Gummere, who was sitting for Judge Dungan,
and hearing Circuit Court motions in the absence
of Judge Dungan. As the result of said ar-
gument, the Court refused to strike out the an-
swer of the defendant and give summary judg-
ment, at which time a written opinion was filed
in this cause. (See page 21, State of Case.) The
plaintiff then filed an amended complaint (p. 23)
to which an answer was filed (pp. 26-30) and a
reply (p. 31), and the cause regularly set down
for hearing.

The case was reached for trial on October 17,
1924, and was tried before Judge Dungan, in the
Essex County Circuit Court, sitting without a
jury on an agreed statement of facts, resulting
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in a verdict and judgment far the plaintiff (pp.
37-40) which judgment was reversed by the Su-
preme Court for the reasons stated in the opin-
ion by Chief Justice Gummere (pp. 51-55).

The notice required by Chapter 75 of the Laws
of 1918 to be filed with the surety was bled by
the plaintiff on June 20, 1923, nearly one year
before the building was completed, and no state-
ment was filed with the surety subsequent to the
completion and acceptance of the building by the
Board of Education of the Town of Cranford,
New Jersey.

The question presented by this appeal is,
therefore, whether Chapter 75 of the Laws of
1918, requires that materialmen or subcontrac-
tors must wait until the public work or improve-
ment is accepted by the duly authorized board
or officer before they may proceed against the
surety, or, whether they may proceed against
the surety within eighty days after his material
is furnished, notwithstanding the public work
or improvement has not as yet been accepted.

ARGUMENT.
POINT L

The judgment of the Supreme Court should be
affirmed because there was no evidence that the
plaintiff furnished the surety with a statement of
the amount due within eighty (80) days after the
acceptance of the building, work or improvement
by the duly authorized board or officer of the
Town of Cranford.

That portion of Chapter 75 of the Laws of
1918 more particularly involved in the considera-
tion of this case is Paragraph 3, Chapter 75,
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Laws of 1918, p. 204, which was enacted by the
Legislature in the following language:

“ Any person, firm or corporation to whom
any money shall be due on account of hav-
ing performed any labor, or furnished any
material in the construction, erection, altera-
tion or repair of any such building, work or
improvement, within eighty (80) days after
the acceptance thereof by the duly author-
ized board or officers, shall furnish the
sureties on said bond a statement of the
amount due to any such person, firm or cor-
poration. No suit shall be brought against
said sureties on said bond until the expira-
tion of sixty (60) days after the furnishing
of said statement. If said indebtedness shall
not be paid in full at the expiration of said
sixty days, said person, firm or corporation
may bring an action in his own name upon
such bond, said action to be commenced with-
in one year from the date of the acceptance
of said building, work or improvement.”

The contention of the plaintiff is that a mate-
rialman or subcontractor has the right to proceed
against the surety under the above Act before
the building, work or improvement has been ac-
cepted by the municipality. The only theory on
which the plaintiff can support its contention
must be the language of the Act of 1918. Para-
graph 3, quoted above, provides that a material-
man shall furnish the sureties on said bond a
statement, et cetera, “ within eighty (80) days
after the acceptance thereof by the duly author-
ized board or officer # * This language
certainly does not imply that a materialman has
the right to proceed after the delivery of the
material but before the acceptance of the build-
ing, work or improvement by the municipality or
the duly authorized board or officer, and there is
nothing in the Act which would authorize a ma-
terialman to proceed for the collection of his bill
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after delivery and before the acceptance by the
municipality of the building, work or improve-
ment as aforesaid.

Particular attention is called to Paragraph 1
of Chapter 75 of the Laws of 1918, lines twelve
and thirteen, which paragraph provides that a
municipality is to require the usual bond as pro-
vided for in the statute 4with an additional obli-
gation for payment by the contractor and by all
subcontractors * *

The usual bond required prior to the Act of
1918 was a bond which was solely for the benefit
of the. municipality and as an illustration of that
requirement, reference is made to P. L. 1891, p.
259; Comp. Stat., Vol. 1, p. 973, p. 1392; and
Chap. 179, Laws of 1908, p. 356, Sec. 89. There
are many acts covering the letting of contracts
in municipalities, all of which require what is
known as a “ performance bond” —that is, a bond
conditioned upon the faithful performance by the
contractor of the contract with the municipality.

The argument of the appellant that the munici-
pality i1s primarily protected by a bond in double
the amount of the contract price under the 1902
and 1908 statutes arises from an erroneous view
of Chapter 75 of the Laws of 1918. This act,
which 1s under review in this case, does not
require an additional bond, but the same bond as
theretofore, or as the statute reads “ to require
*the usual bond, * * * with an additional ob-
ligation, etc.” Only one bond is required by the
statute and only one bond was in existence on
this particular contract. Only one bond is re-
quired by municipalities today, and that is the
bond required by Chapter 75 of the Laws of 1918,
the form of which was outlined by the legisla-
ture at the time of the enactment of this statute.
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Prior to 1918 there was no method by which
materialmen and subcontractors could protect
themselves in the furnishing of materials and
labor to general contractors on municipal work
as far as taking advantage of the bond was con-
cerned. There was in effect the Act of 1892, p.
369, which is an act providing for liens for labor
and materials in public improvements. This Act
gave a lien for the

“value of the labor or materials, or either,
upon the monies in control of the said city,
town, township, or other municipality, due or
to grow due, under said contract with the said
city, town, township or other municipality,
to the full value of said claim or demand,
and these liens may be filed and become an
absolute lien to the full and par value of
such work or materials to the extent of the
amount due, or to grow due, under said con-
tract, in favor of every person or persons
who shall be employed or furnish materials
to the person or persons with whom the said
contract with the said city, town, township
or other municipality, was made, or the sub-
contractor of said person or persons, their as-
signs or legal representatives; provided that
liens may he filed only by such laborers, me-
chanics, merchants or traders as shall have
performed any labor or furnished any mate-
rial toward the performance or completion
of any such contract directly for, or to, the
person or persons with whom the said con-
tact with said city or municipality is made,
or the subcontractor of said person or per-
sons, their assigns or representatives; and
no liens shall or may be filed on behalf of
any laborer, mechanic, merchant or trader,
for labor performed or material furnished to
any other person than the said contractor
with the said municipality, or a subcontrac-
tor on any such contract, notwithstanding
such materials have actually been used in the
performance of the said contract;
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Provided, further, that no city, town,
township, or other municipality shall he re-
quired to pay a greater amount than the con-
tract price or value of the work or materials
furnished when no specific contract is made
for the performance of said work by the
contractor. ¥

It will, be noted this Act also excludes from its
benefits laborers, mechanics, merchants or trad-
ers who performed labor or furnished material
to any other person than the said contractor or
sub-contractor in such contract. This Act was
repealed by Chapter 280 of the Laws of 1918,
which i1s the same year that Chapter 75, the
Act in question was enacted. Chapter 280 of the
Laws of 1918, p. 1041, does not contain the limi-
tations provided for in the Act of 1892, but per-
mits any person who was laborer, merchant, me-
chanic or trader, or subcontractor, to file a lien
and it is interesting to note that by paragraph 2
this lien may be filed

“at any time before the whole work to be
performed by the subcontractor for the
municipality is either completed or accepted
by resolution of the municipality or within
sixty days thereafter any claimant may file
with the chairman or head officer, or with
the secretary or clerk * * * a notice of
claim verified by oath or affirmation * *

The balance of the Act provides a method for
enforcing the lien and simplifies the procedure
materially. Particular attention is called to the
fact that under this Act the lien must be filed at
any time before the whole work is completed or
accepted or within sixty days thereafter. We
believe in view of the fact that Chapter 75 was
enacted by the same Legislature that this illus-
trates the legislative intent in enacting Chapter
75 of the Laws of 1918, because by a reference to
that Act, under the construction for which we
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contend, a lien may not be filed against the surety
until within eighty (80) days after the acceptance
by the duly authorized board or officer thereof.
These two acts would seem, therefore, to harmo-
nize, leaving the laborer and materialman a
method of collecting the amount due him before
the work is completed, under Chapter 280 of the
Laws of 1918, and a method of collecting for
work done or material furnished after the accept-
ance of the building, work or improvement under
the provisions of Chapter 75 of the Laws of 1918.

In this connection particular attention is called
to the case of West Shore Railroad v. State
Board of Taxes, 92 N. J. L. 332 at 335; affirmed
by the Court of Errors and Appeals in 92
N. J. L. 648:

“The inquiry, therefore, obviously re-
solves itself into one of legislative intent,
and to divine the legislative purpose we
must consider not only the act sub judice,
imposing the tax, but all kindred legisla-
tion; for the rule of construction is funda-
mental that when divers laws are made re-
lating to one subject-matter, the whole must
be considered as constituting one system,
and mutually connected one with another.
N. J. Insurance Co. v. Meeker, 37 N. J. L.
282, 304.”

“Where there are different statutes in
pari materia, though enacted at different
times, and not referring to each other, they
are to be taken and construed together as

one system, and as explanatory of each
other.” In re Book’s Will, 107 Atl. Eep. 435.

An examination of Chapter 75 of the Laws
of 1918 will disclose that the bond provided for
therein has two purposes or benefits. One for
the benefit of the municipality, and the one for
the benefit of third parties not mentioned in the
bond, but referred to therein as materialmen and
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subcontractors. That being the case, the bond
referred to in Chapter 75, supra, is primarily
for the protection of the municipality and,
secondarily, for the protection of materialmen
and subcontractors. It is for that very purpose
that the Legislature has required in paragraph
3 the filing of notices by materialmen and sub-
contractors, within eighty (80) days after the
acceptance of the building, work or improve-
ment for, if materialmen could proceed against
the bond before the work had been completed,
the entire protection afforded by the bond to the
municipality would be diminished and the munic-
ipality left without adequate protection.

An examination of the form of bond required
under Chapter 75 of the Laws of 1918, indi-
cates the bond to be what is known as a “ per-
formance bond” as well as a bond to protect
materialmen and subcontractors, etc. It will be
noted by reference to the statutory form of
bond that the liability of the surety shall in no
event exceed the penal amount of the obliga-
tion stated therein. The prime requisite of the
bond is to guarantee the municipality the per-
formance of the contract, in accordance with the
terms of the contract and in accordance with
the plans and specifications. If, however, the
contention of the plaintiff is correct the provi-
sion of the bond guaranteeing the performance
of the contract may be entirely eliminated by
the action of the subcontractors, materialmen,
laborers, etc., in enforcing their liens under
Chapter 75 of the Laws of 1918 before per-
formance has been secured, rather than having
subcontractors, materialmen, and laborers pro-
ceed under Chapter 280 of the Laws of 1918.

A further reason for an interpretation of
Chapter 75 of the Laws of 1918 in accordance
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with the contention of the defendant is the rea-
son given by Chief Justice Gummere in his
opinion on the Motion to Strike Out the Answer
of the defendant and. for summary judgment
(pp. 21-22) wherein, it is stated;

“ The obvious purpose of this limitation
provided in the Act, as it seems to me, is to
protect the surety against liability to la-
borers and materialmen where work done or
material furnished has been rejected by the
Board.”

Many instances could be cited where materials
furnished and incorporated in a building during
the course of its construction, but before the
building or improvement has been accepted by
the municipality, develop defects, which cause
the municipality to refuse to accept the work
until the defects have been remedied. If the
contention of the plaintiff is permitted to pre-
vail, in many instances the surety will be com-
pelled to pay for labor and material and then,
if the work is rejected, the surety (in case the
principal is bankrupt as in this case) would be
compelled to do the work over again under its
guarantee of performance and thus be called
upon to pay twice for the same work.

Chapter 75 of the Laws of 1918, while differ-
ing in language, was enacted for the accomplish-
ment of the same purpose as the so-called
“Hurd Act” (28 U. S. Stat. L. 278, Fed. Stats.
Anno. 2nd Ed., Vol. 8 p. 374.), which is an act
adopted by the Federal Congress covering the
construction of Federal buildings. The Hurd
Act, supra, was construed by the U. S. Supreme
Court, October Term, 1915, opinion by dJustice
Hughes:

“ It was evidently the purpose of the Act
of 1905 to remedy the defect in the Act of
1894 by assuring to the United States ade-
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quate opportunity to enforce its demand
against the contractor’s surety and priority
with respect to such demand.

Mankin v. Ludowici-Celadon Company
(215 U. S. 533); U. S. v. Robinson, 214 Fed.
Rep. 38, 39 and 40.”

See also Brandt on Suretyship and Guaranty,
third edition, Vol. 2, p. 1330, p. 758 and foot
notes. See also the City of Lancaster v. Trcs
colm (Pa.), 53 Atl. 508 at 509. Here the Court
said:

“ Suppose that by reason of the failure
of the contractor, the damages sustained by
the city itself equalled or almost equalled
the amount of the bond, and that, the con-
tractor having also failed to pay his labor
and materials, the aggregate amount of
both claims more than equalled the amount,
of the bond. Could it be claimed for a mo-
ment that laborers and materialmen could
recover on the' bond to the detriment of the
city itself? Or, in case such laborers and
materialmen, as their claims became due
sued on the bond for their own benefit could
they thus have exhausted it to the peril of
the city in case of default by the contractor
in fulfilling the terms of his contract.”
Under no circumstances could the surety be
called upon for more than the amount of
his bond, and, under such conditions, who
would be entitled to reap the benefit of 1t?”

Chapter 75 of the Laws of 1918 expressly
provides:

“It Dbeing expressly understood and
agreed that the liability of the surety for
any and all claims hereunder shall in no
event exceed the penal amount of this obli-
gation as herein stated.”

It can be seen, therefore, that the legislative
intent by the language used in paragraphs one
and three is clear—that the bond is primarily
for the protection of the municipality and,
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secondarily, for the protection of subcontractors
and materialmen. The legislative intent can be
gleaned from the language of the statute itself,
particularly paragraph one, and by reason of
the choice of language used in paragraph three,
and more particularly, from the interpretation
placed on the so-called “ Hurd Act” supra,
which has for its purpose the same principles as
those embodied in Chapter 75 of the Laws of
1918.

Particular attention is called at this time to
paragraph two of Chapter 75 of the Laws of
1918, which provides that bond shall be required
“in an amount equal to, at least, one hundred
per centum (100%) of the contract price * *
This portion of Chapter 75 of the Laws of 1918
was amended by Chapter 110 of the Laws of
1920, p. 243. (See pp. 49 and 50, State of Case.)
It will be noted that the amendment permits
municipalities to require a bond “in an amount
not more than one hundred per centum (100%) of
the contract price * * Under the original
act, Chapter 75, the bond must be in an amount
equal to one hundred per centum (100%) of the
contract price, but by force of the amendment
of 1920 (Chapter 110) the municipality may re-
quire a bond in an amount less than one hundred
per centum (100%).

The amendment referred to above is impor-
tant in the construction of the legislative intent

when we consider one practical illustration.

We may presuppose a case where a munic-
ipality is building a school and has for its pro-
tection, in accordance with the prior acts and
Chapter 75 of the Laws of 1918 and its amend-
ment, a bond for $20,000, but that before the
school is half finished the materialmen and la-
borers have claims aggregating $20,000. If, un-
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der these circumstances, the materialmen and
subcontractors were permitted at that time to sue
on the bond and recover $20,000, the municipality
will be left with a partly finished school and no
bond to look to for the protection of the mu-
nicipality. In the meantime, it would be possible
that the municipality had paid under authoriza-
tion of architect’s certificates, a substantial por-
tion of the $20,000 to the contractor, but that the
contractor had not used those payments for the
reimbursement of his subcontractors and mate-
rialmen. By no stretch of imagination can we
concede that it was the intention of the Legisla-
ture by Chapter 75 of the Laws of 1918 and its
amendment, Chapter 110 of the Laws of 1920, to
deprive the municipality of the protection af-
forded theretofore, which prior requirement is
referred to in Chapter 75 of the Laws of 1918 as
follows:

“To require the usual bond as provided
for in the statute with an additional obliga-
tion for the payment by the contractor and
by all subcontractors for all labor per-
formed, etc.’’

The contention of plaintiff that the bond in-
volved herein should be construed most strongly
against the defendant proceeds from a conclusion
that this bond was constructed by the surety.
This is not so, the bond having been framed by
the Legislature and the parties to this litigation
having no voice in the choice of its language.

“ The liability of the surety on the bond
must be strictly construed and cannot be
extended by implication beyond the precise
terms of the undertaking; the contract of
suretyship being strictissismi juris.” Skill-
man v. ). S. F & G Company, Vol. IlI,

No. 44, New Jersey Advance Reports; 130
Atl. Rep. 564.
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The interpretation placed upon Chapter 75 of
the Laws of 1918 by the decision of the Supreme
Court in this case is eminently just. Such a con-
struction does not deprive laborers or material-
men from collecting amounts due to them, but
merely postpones the time when they may collect
until the municipality has had the contract per-
formed in accordance with the plans and speci-
fications, and in addition such an interpretation
has the extreme advantage of being definite, thus
assuring to all parties an absolute knowledge of
their rights. The construction contended for by
the plaintiff would result in increased litigation
under this statute because of disputes which must
necessarily arise as to at what time material is
impliedly accepted. In addition to this, as pointed
out heretofore, the laborers and materialmen
may collect amounts due them from retained per-

centages in the hands of the municipality under
Chapter 280 of the Laws of 1918.

POINT XL

It is, therefore, in view of the above-stated
facts in this case and in view of the rules of law
applicable to same respectfully submitted that
the judgment of the Supreme Court should be
affirmed.

Respectfully submitted,

WILLIAM B. HARLEY,
Attorney of Defendant-Respondent.

James J. McGuiek, Je.,
(Of the New York Bar),
Of Counsel.









