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Court of Errors and

Michael Korman,
Plaintiff-Appellee,

vs.
Mary E. Livesey,

Defendant-Appellant.

On Appeal 
from

Supreme Court.

Brief of Carling and Hirschberg in behalf 
of Plaintiff-Appellee.

I.
The judgment of the District Court in favor of 

the plaintiff-appellee should not be dis­
turbed.

The plaintiff sued in an action on contract to re­
cover the sum of $105.00 as the balance due for the 
work, labor and services rendered by the plaintiff- 
appellee to the defendant-appellant pursuant to an 
agreement between them. The Trial Court found
as a fact that the sum of $380.00 was the contract 
price and that $275 was paid on account, leaving a 
balance due and owing of $105.00 (p. 6, 11. 20-34).
The finding of the Trial Judge as to the contract 

price was a question of fact and cannot be ques­
tioned on this appeal by appellant, for only ques­
tions of law can be considered. (P. L., 1915, p. 549).
The defendant-appellant filed a recoupment and 

the Trial Judge found as a fact that three items of 
the contract amounting to the sum of $21.20 should
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have been performed and allowed the defendant- 
appellant on account of the contract price of 
$380.00, a deduction of $21.20.

We respectfully submit that the contract was 
substantially performed and the appellant was not 
prejudiced by the judgment of the lower Court. 
Feeney v. Bardsley, 37 Vroom, 239, where the 
Court of Errors and Appeals, through Van Syckel, 
J ., said (p. 240), “If the contractor has substan­
tially performed his contract, even though he has 
failed to do so in some minor particulars, he is en­
titled to recover the contract price less what will be 
a fair allowance to the owner to make good the de­
fects in the performance of the contract.”

2.

The contract w as duly performed and accepted 
and the work thereunder accepted by de­
fendant-appellant .

The Trial Judge found as a fact that the various 
items of the contract were properly performed pur­
suant to the terms thereof with three exceptions, 
for which the appellant received just allowance. 
This, therefore, was incompatible with a refusal by 
appellant to accept the work, having no lawful 
excuse therefor. The law will not countenance a 
refusal to accept the results of a properly performed 
contract on the part of one of • the contractual 
parties, and will give relief to the one complying 
with its provisions.

The defendant accepted the work, as evidenced by 
the several payments covering a period of three 
months, amounting to $275.00, made on account of 
the contract price (p. 11, 11. 35 to 40).

The appellee after removing the existing veranda 
and putting in a complete glass store front, laying



concrete steps to the store and putting a cement 
coating on the sidewalks of the area way, repairing 
all the needed flags, removing all loose plaster from 
the ceilings and walls of basement hallway, and re- 
plastering such portions, repairing all hall breaks 
in the plaster of ceiling of walls and front basement 
room intended for the store, repairing and hanging 
properly the front and rear doors of the first floor 
hallway and doing all the work incidentally in­
volved in constructing said store front, putting in 
beam in front of house, and erecting a toilet (p. 7, 
11, 15 to 35), and charging therefor)! the sum of 
$380.00, was forced to make an allo^jmnce of only 
$21.20 to appellant. The items constituting this 
allowance when compared with the quantity and 
character of the work done (p. 6, 11. 36 to 40; p. 7, 
11. 1 to 5) shows that the appellant received practic­
ally all that she contracted for. These three items 
did not in any manner affect the tenantable condi­
tion of the store and had nothing to do with the 
main purpose of appellant in desiring the erection 
of a store and store front.

The Trial Court did not commit any legal error 
in  its  alleged refusal to receive in  evidence  
th e contents o f an alleged three day notice  
to com plete th e work.

The undisputed evidence adduced by both parties 
to this action showed in detail and particularly the 
work to be done and materials to be furnished by 
the plaintiff-appellee in the construction of the 
store front for the defendant as originally agreed 
upon (p. 7, 11. 15 to 35). The recoupment filed by 
the defendant-appellant contained several items 
which she alleged necessitated completion (p. 13 
“O”). The nature and character of the testimony 
brought forth by the appellant in the lower tribunal
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was corroborative and in support of the allegations 
in the recoupment. Thus the alleged rejection of 
the attempt to prove the contents of the alleged 
copy of an alleged notice was not predjudicial to 
the appellant. Upon viewing the various items 
constituting the alleged notice to complete the 
work (p. 13, 11. 27 to 40; p. 14, 11. 1 to 15), it will 
be observed that they are fully set forth in the re­
coupment. Besides^_tha  ̂the recoupment contained 
additional claims included in the alleged notice 
(p. 12, 11. 24 to 40; p. 13, 11. 1 to 13.)

The Trial Court having before it the particulars 
making up the contract and also the alleged defects 
in construction which formed the basis for the re­
coupment determined that plain tiff-appellee prop- 
®ily perfoimed the contract with a few minor ex­
ceptions (p. 7, 11. 35 to 38). The Trial Court, how­
ever, permitted appellant to testify that it was a 
three day notice to complete the contract and then 
found that the appellee did subsequently complete the 
contract. It, therefore, appears that no part of the 
appellant’s defense wasumproperly excluded as the 
contents of the alleged notice to complete were ad­
mitted in evidence, together with proof of the mail­
ing of the notice to plaintiff-appellee.

The judgm ent o f  the Suprem e Court should be 
affirmed.

The Supreme Court did not err when, in affirming 
the opinion of the District Court, it said: “It is 
urged in support of this appeal that it was error to 
refuse to admit in evidence a copy of a three days’ 
notice to proceed with the contract, which the de­
fendant testified she mailed to the plaintiff. There 
was no notice given the plaintiff to produce the 
oiiginal at the trial, and we think that under such 
circumstances the paper was not admissible, but if
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it was the defendant suffered no harm, for she was 
allowed to testify  to the m ailing, the admission of 
the plaintiff that he had received it and to the con­
tents of the notice.

CONCLUSION.
We submit that the judgment in the Supreme 

Court should be affirmed with costs.
Dated November Term, 1917.

CARLING & HIRSCHBERG, 
Attorneys for Plaintiff-Appellee.

Samuel A. Besson,
Of Counsel.
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Michael Korman,

Plaintiff-Appellee,

vs.

Mary E. Livesey,

Defendant-Appellant.

Brief of Collins & Corbin in Behalf of the 
Defendant-Appellant.

I.

Statem ent of the Case.
This is an appeal by the defendant from a judg­

ment of the Supreme Court affirming a judgment 
of the Hoboken District Court (p. I). The grounds 
of appeal here are the same as those set forth in the 
Supreme Court (p. 15). The plaintiff, Michael 
Korman, brought suit against the defendant, Mary 
E. Livesey, to recover $500 which he alleges was 
due him as a balance on contract price for extra 
work and for materials supplied and labor performed 
in the construction of a store front at 119 Garden 
street, Hoboken (pp. 10 and 11). The defendant 
filed a recoupment allegingithat plaintiff had failed 
to perform Jhis work in accordance with the con­
tract entered into between the parties and said re­
coupment also contained a claim for loss of rents

On Appeal 
from Supreme 

Court.
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because of inability to secure tenant resulting from 
such failure to complete said contract. The case 
came to trial before Honorable J W. Bufus Besson, 
without a jury, on December 5, 1916, and a judg- 
ment was rendered by him in favor of the plaintiff 
for $83.80 (p. 4, 11. 25-30). The testimony was not 
taken down stenographically, counsel were unable 
to agree on a statement of the case and it was there­
fore settled by the Trial Judge (p. 5). The state of 
case as settled by the Trial Judge does^not contain 
the entire record of the trial but only such conclu­
sions of the Trial Judge as were questioned by the 
defendant and urged by her as appellant in her 
specification of points (p. 9, 11. 35-40; p. 14, 1. 20 
et seq.). Exception was duly taken and allowed 
the counsel for defendant, to any and all of the rul­
ings of the Trial Judge as contained in the agreed 
state of case (p. 9, 11, 30-35).

The Supreme Court affirmed the decision of the 
District Court (p. III). From this judgment of the 
Supreme Court the present appeal is taken.

2.

Grounds of Appeal.
The Supreme Court affirmed the judgment of the 

Hoboken District Court, whereas said Supreme 
Court should have reversed the judgment of said 
District Court for one or more of the following 
reasons (p. I. and II.):

1* Court erred in entering judgment in 
favor of the plaintiff.

2. Said Court erred in failing to enter judgment 
in favor of the defendant and against the plaintiff.
3. Said Court erred in refusing to receive in evi­

dence a certain three day notice given by the de­
fendant to the plaintiff dated March 20, 1916
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4. Said Court erred in permitting the plaintiff to 
recover on an express contract.

5. Said Court erred in permitting the plaintiff to 
recover on an express contract when the pleading 
showed that the plaintiff was suing on an implied 
contract.

6. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was no 
evidence that said contract had been performed.

7. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was no 
evidence that said contract had been fully per­
formed.

8. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was a 
failure of consideration on the part of the defendant.

9. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was a 
partial failure of consideration on the part of the 
defendant.

10. Said Court erred in permitting the plaintiff 
to recover part of the ariiount of money that was to 
be paid by the defendant for the performance of a 
bilateral contract by the plaintiff when said con­
tract was one entire contract for a single considera­
tion and such consideration had not been given or 
performed by the defendant.

The above grounds of appeal can be consid­
ered under two heads (so far as we care to argue 
them), first, that the Trial Court erred in refusing 
to receive in evidence a certain three day notice 
given by the defendant to the plaintiff dated March 
20, 1916, and second, the Trial Court erred in ehter- 
ing judgment in favor of the plaintiff when the de­
fendant had not accepted the work for which suit 
was brought and the work had not been substan­
tially completed.
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3.

Brief of the Argument 
I

The Trial Court erred in refusing to receive in 
evidence a certain three day notice given by 
the defendant to the plaintiff dated March 
20, 1916.

The testimony was not taken down stenographi- 
cally. Counsel were unable to agree upon a settle­
ment of the state of case and therefore it was settled 
by the Trial Judge (p. 5, 11. 20-30; p. 9, 11. 35 40). 
The defendant testified as a witness in her own be­
half and adduced testimony as to a certain document 
that had been written by her to the plaintiff. She 
testified that on March 20, 1916, because of the 
failure of the plaintiff to complete the contract for 
the construction and erection of a store front she 
gave him notice in writing to complete the said 
work within three days from the date thereof or 
she would be compelled to employ other contrac­
tors to complete the work (p. 8, 11. 30-40), An 
original copy of this three day notice dated March 
20, 1916, was produced by the defendant, said 
notice being in her own handwriting and signed 
by her, copy of which is contained in the state of 
case (p. 8, 1. 35 to p. 9, 1. 5; p. 13, 1. 20 et seq.
The defendant testified that the original copy 

of said notice was mailed to the plaintiff on the 
morning of March 20, 1916, and that in the eve­
ning of that day plaintiff called with the original 
notice which had been so mailed to him and stated 
that he would complete the work in accordance 
with the terms of the contract and in accordance 
with the requests contained in the said three day 
notice. Defendant testified that the copy of the 
notice that she produced on the trial was an identi-
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cal copy of the original mailed to the plaintiff, 
which he had in his possession when he called on 
the evening of March 20, 1916, to inform her that he 
would complete the work; that both the original 
notice mailed to the plaintiff and the one that she 
produced on the trial were in her own handwriting, 
made at the same time (p. 9, 11. 1-20).

Prior to the testimony of the defendant as above, 
the plaintiff, called as witness in his behalf, testi­
fied on cross-examination that no such notice had 
ever been received by him, and he of course denied 
the call on the defendant on the evening of March 
2) 1916 (p. 9, 11. 1-10). After such proof had been 
adduced, the original copy of said notice, which was 
testified to by the defendant, copy of which is con­
tained in the state of case and marked “0 ” (p. 13), 
was offered in evidence by counsel for the defend­
ant and said offer was objected to by counsel for 
the plaintiff on the ground that the original notice 
mailed to the plaintiff should be produced. The ob­
jection of the counsel for plaintiff was sustained 
and said document ruled out on that ground (p. 9,
11. 20-30).

The question presented is whether this ruling of 
the Trial Judge is erroneous. It is true that the 
best evidence would have been the oiiginal 
notice mailed to the plaintiff by the defendant on 
March 20, 1916, but in the nature of things it was 
impossible to produce the original notice sent to the 
plaintiff, because plaintiff, who was the man who 
was supposed to have it in his possession, testified 
under oath that he had never received it and never 
had it.

The law does not seek to compel a man to do that 
which he cannot possibly perform. The rule of lex  
non co g it a d  im p o s s ib i l ia  should be applied. The 
maxim is also expressed im p o te n tia  ex cu sa t legem  or
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impossibility is an excuse in the law. When the 
three day notice, which was in fact an original 
itself, being in the handwriting of the defendant, 
haying been written at the same time as the origi­
nal copy which was sent to the plaintiff, was offered 
in evidence,the testimony was, as given by the plaint­
iff, who was supposed to have the original copy, 
that he did not have the original copy and that he 
had never received it. It was therefore impossible 
for the defendant to produce it and the best evi­
dence under the circumstances was the original 
copy, which the defendant had in her possession 
and which she produced at the trial. The Trial 
Judge says in the agreed state of case:

‘•I allowed the defendant to testify that it 
was a three day notice to complete the 
contract, and then found that the plaint­
iff did subsequently complete the con­
tract, with the exception of the items 
for which an allowance was made” 
(p. 9, 11. 25-35).

This, of course, does not cure the ruling out of 
the document if it was properly offered, for the 
Trial Judge did not permit plaintiff to testify to 
the contents of the notice and furthermore the 
document showed that as early as March 20, 1916, 
there were numerous other defects in the work in 
addition to those for which an allowance was made 
by the Trial Judge, and there can be no doubt that 
the substantial rights of the defendant were affected 
by the refusal of the Trial Judge to permit the doc­
ument to be offered in evidence, for the document 
showed that before any legal contest was contem­
plated, there were numerous defects in the work 
which were called to the defendant’s attention, and 
that the plaintiff, after receiving the notice, called
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and said he would remedy such defects. This three 
day notice was a very important piece of evidence 
from the defendant’s standpoint. On the trial the 
testimony of the plaintiff was diametrically opposed 
to that of the defendant, but if the Trial Judge be­
lieved defendant, he could not help finding that all 
of the defects which are set forth in the three day 
notice (Exhibit C, p. 13), existed and were not 
remedied, while on the other hand, if he believed 
the plaintiff, he could not help finding against the 
defendant. If the three day notice had been received 
in evidence, counsel for the defendant could have ar­
gued most strenuously that the notice having been 
sent at a time when a legal contest was not con­
templated, was evidence of what the parties at that 
time had in mind, and it would have given the 
Court something definite upon which to pass a 
judgment for the contract was an oral one, and 
the plaintiff and defendant differed as to what work 
was to be done thereunder.

We therefore submit that the Trial Court erred 
in refusing to receive in evidence said three day 
notice. The rule is stated in 17 Cyc., 479, as fol­
lows:

“The contents of a notice cannot be proved 
by parole evidence unless the document 
itself is produced or its absence satis­
factorily explained.”

In the case at bar the original copy that the de­
fendant produced was of equal dignity with that 
which was sent to the plaintiff for they were both 
original copies in the handwriting of the plaintiff 
made at the same time and the defendant testified 
that the plaintiff called with the original notice in 
his possession. However, in addition to this evi­
dence we have the evidence of the plaintiff under 
oath that he did not have the original notice at the



8
time of the trial and that he had never received it 
We can therefore say that the contents of the 
notice could be proved in the manner in which the 
defendant attempted to prove it because the absence 
of the original notice sent to the plaintiff had been 
“ s a t i s f a c to r i ly  e x p la in e d .” It was the best evi­
dence under the circumstances and therefore was 
admissible.

II.
The Trial Court erred in entering  judgm ent in 

favor o f  th e plaintiff when the defendant 
had not accepted the work for which suit 
was brought and the work had not been 
substantially  com pleted.

The state of demand of the plaintiff sets forth a 
cause of action on the common counts (pp. 10 and 

the trial the plaintiff proved an express 
contract whereby the defendant agreed to pay plaint­
iff $300 for the erection and construction of a store 
front as part of the first floor of premises known as 
119 Garden street, Hoboken (p. 6, 11. 10-20). In 
addition to said express contract plaintiff also sued 
for work, labor and services performed in the con­
struction of a water closet and also for the erection 
of what was called a new beam. The cost of the 
water closet was alleged to be $50 and the cost of 
the new beam $30 (p 6, 11. 20-30). The present 
appeal does not raise any question with regard to 
this exra work except that the total cost thereof 
was $80, which would leave only a balance due on 
the express contractor $300 of but $25, for the total 
amount sued for was only $105. The Trial Judge 
gave judgment for $83.80, or in other words dis­
allowed $21.20 of the plaintiff’s claim (p 6 11 30- 40). ’

The facts as found by the Trial Judge are that
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the plaintiff was to construct and erect for the de­
fendant a store front on the first floor of premises 
known as 119 Garden street, Hoboken, and defend­
ant was to pay therefor the sum of $300. The con­
tract was an oral one.

Under the contract the plaintiff was to  remove 
the existing veranda and put new weatherboards 
where the veranda was attached to the house, put 
in a plate glass store front, remove the earth from 
the areaway, lay concrete steps to the store and put 
cement coating on the sidewalks of the areaway» 
repair all of the sidewalk in front of this house, 
supply the needed flags, remove all loose plaster from 
the ceilings and walls of basement hallway and 
replaster such portions, repair all holes and breaks 
in the plaster of ceiling, of walls and front base­
ment room intended for the store, repair and hang 
properly the front and rear doors of the first floor 
hallway, construct proper cesspools in front of said 
store so as to properly drain the area at that point 
and to do all the incidental work that might be in­
volved in constructing the said store front (p. 7, 11. 
10-30).

The Trial Judge found that the plaintiff performed 
the said contract with the following exceptions (p. 
7, 1. 35 to p. 8, 1. 20):

“ 1. He did not erect weatherboards on the 
house above the store floor where the veranda 
had formerly been, as agreed, and for his failure 
to do this the Trial Judge allowed the defendant 
the sum of $10.80, which was the amount the 
defendant proved it would cost to erect said 
weatherboards.

“ 2. The plaintiff did not construct the cess­
pools in front of the said store front so as to 
properly drain that area, and for his failure
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to do this the Trial Judge allowed the defend­
ant the sum of $5.40, which sum the defend­
ant proved as the proper cost for perfecting said 
drainage system.

“3. The plaintiff, after excavating in front 
and around said storefront, carted the material 
so excavated to the rear yard of the premises, 
whereas said material ought to have been car­
ried away and disposed by him. The defendant 
had to do this and pay therefore $5. The Trial 
Judge therefore allowed the defendant Said 
sum, making a total allowance on the plaintiff’s 
claim to the defendant of $21.20.”

The question presented was first, whether the de­
fendant had accepted the work and second, if not 
•accepted whether it had been substantially com­
pleted. There was no evidence that the work had 
been accepted, but on the contrary the evidence 
was undisputed that it had never been. The Trial 
Court went on the theory that there had been a sub­
stantial performance of the contract. We submit 
that there was no substantial performance of the 
contract on the undisputed facts as found by the 
Trial Judge. The drainage system had never been 
perfected. The weather boards were never erected 
and the store itself was never made inhabitable by 
the plaintiff, nor the earth had never been removed 
from the area way.

The Trial Judge’s finding that part of the work 
of the contract had not been performed cannot be 
questioned on this appeal by the appellee for only 
questions of law can be considered (P. L., 1915, 
p. 549). The defendant having sued on the qu an tu m  
m e r u it  could not only recover on the theory by show­
ing that the work had been accepted by the defend­
ant. The distinction is pointed out in the case of
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Dyer vs. Lintz, 76 N. J. L., 204, 206, where this 
Court, speaking through Voorhees, J., said.

“Although the Court below found as a fact 
that the work had not been accepted yet 
that was an immaterial matter unless 
the suit was brought upon q u a n tu m  
m e r u it  which was not the case.”

Therefore, if in this case we are to assume that 
the Trial Judge decided the case on the q u a n tu m  
m e ru it according to the pleadings the judgment 
cannot be sustained because there was no evidence 
of acceptance of the work. On the other hand, if 
we attempt to sustain the judgment on the theory 
that there was a substantial performance we are 
met by the undisputed facts as found by the Trial 
Court that three of the most important parts of the 
work were never performed, namely, the placing of 
weatherboards on the building, perfecting of the 
drainage system and the removing of the earth 
from the area way of the building so that the first 
floor of the building could be occupied as a store, 
which was the only reason why the store front was 
putin.

We submit that where the facts are undisputed 
as they are in the case at bar the question is one of 
law for the Court to say whether there was or was 
not a substantial performance. It will be remem­
bered that the contract was only for $300 and the 
extra work only amounted to $80, making a total 
of $380, and that the plaintiff was paid on account 
as the work proceeded $275. The defendant was 
perfectly justified in refusing to pay the balance of 
$105, until the substantial defects as found by the 
Trial Judge were remedied and the contract com­
pletely performed.
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CONCLUSION.
W e subm it th at the judgm ent in  the Supreme 

Court should be reversed w ith costs to the appel­
lant.

Dated November Term, 1917.
COLLINS & CORBIN, 

Attorneys for and of Counsel with 
the Appellant.
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1.

NOTICE AND GROUNDS OF A PPEA L
(Filed July 3, 1917).

New Jersey Supreme Court

To Michael Korman, or Messrs. Carling & Hirsch- 
lerg, his Attorneys.

Take notice, that the defendant-appellant appeals 
to the Court of Errors and Appeals of New Jersey 
from the whole of the judgment entered in this 
cause, on the following grounds:

The Supreme Court affirmed the judgment of the 
District Court of Hoboken, whereas said Supreme 
Court should have reversed the judgment of said 30 
District Court for one or more of the following 
reasons:

1. Said Court erred in entering judgment in 
favor of the plaintiff.

S. Said Court erred in failing to enter judgment 
in favor of the defendant and against the plaintiff.

3. Said Court erred in refusing to receive in evi­
dence a certain three day notice given by the de­
fendant to the plaintiff, dated March 20, 1916. 4:0

10

Michael Korman,
Plaintiff-Appellee,

Mary E. Livesey,
Defendan t Appellant.

Notice and 
G r o u n d s  of 

Appeal.

Sirs:
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NOTICE AND GROUNDS OF APPEAL
4. Said Court erred in permitting the plaintiff to 

recover on an express contract.
5. Said Court erred in permitting the plaintiff to 

recover on an express contract when the pleading 
showed that the plaintiff was suing on an implied 
contract.

10
6. Said Court erred in permitting the plaintiff to 

recover on an express contract when there was no 
evidence that said contract had been performed.

T. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was no 
evidence that said contract had been fully per­
formed.

8. Said Court erred in permitting the plaintiff to 
^  recover on an express contract when there was a

failure of consideration on the part of the defendant.
9. Said Court erred in permitting the plaintiff to 

recover on an express contract when there was a 
partial failure of consideration on the part of the 
defendant.

10. Said Court erred in permitting the plaintiff 
to recover part of the amount of money that was 
to be paid by the defendant for the performance of 
a bilateral contract by the plaintiff when said con-

30 tract was one entire contract for a single considera­
tion and such consideration had not been given or 
performed by the defendant.

COLLINS & CORBIN, 
Attorneys of Defendant-Appellant. 

Service acknowledged July 2, 1917.
CARLING & HIRSCHBERG,

Attorneys of Plaintiff-Appellee.

40
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OPINION.

(Filed June Term, 1917).

NEW JERSEY SUPREME COURT.

Mary E. Liyesey,
Defendant-Appellant.

Michael Korman,
Plaintiff-Appellee,

vs. On Appeal 
from Hoboken 
D istrict Court.

10

Argued February Term, 1917, before Justices

H arlan Besson, for Plaintiff-Appellee.
Collins & Corbin, for Defendant-Appellant.

Per Curiam:
The plaintiff brought his suit to recover on a 

contract with the defendant to pay plaintiff $300 
for the construction of a store front and also for 
extra work amounting to $80, which was subject 
to a credit of $275, leaving a balance due of $105.

The Court deducted certain items from the sum 
claimed, amounting to $21.20, and gave judgment 
for plaintiff for the balance.

It is urged in support of this appeal that it was 
error to refuse to admit in evidence a copy of a 
three days’ notice to proceed with the contract 
which the defendant testified she mailed to the 
plaintiff. There was no notice given the plaintiff 
to produce the original at the trial, and we think 
that under such circumstances the paper was not

Harrison, P arker and Bergen. 20

30

40
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OPINION
admissible, bat if it was the defendant suffered no 
harm for she was allowed to testify to the mailing 
the admission of the plaintiff that he had received 
it, and to the contents of the notice.

The state of the case shows that the Trial 
10 found that after the notice was given, the

plaintiff completed the contract with the exception 
of the items for which it made allowance. Wb fail 
to see any harmful error on this branch of the 
case.

It is next urged that the defendant had not ac­
cepted the work. While the declaration filed in 
this case was the common counts, nevertheless the 
case was tried on the theory that there was a con­
tract for $300, and additional work amounting to 

2 0  $80, and in such a case where the Court finds that
there was a substantial performance, as it did in 
this case, the question whether or not the defend­
ant had accepted the building was of no conse­
quence.

The judgment will be affirmed.

30
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NOTICE OF APPEAL.
Filed Dec. 19, 1916.

oboken District

Michael Korman,
P l a in t i f f ,

v s .

Mary E. Livesey,
D e fe n d a n t.

To M ic h a e l K o r m a n , or C a r lin g  & H ir sc h b e rg , h is  
A tto r n e y s :

Sirs:
Take notice, that the defendant, Mary E. Live­

sey, hereby appeals to the New Jersey Supreme 
Court from the judgment of the Hoboken District 
Court, rendered in the above stated action on De­
cember 5, 1916.

COLLINS & CORBIN,
Attorneys of Defendant.

Service acknowledged this 18th day of December, 
1916.

CARLING & HIRSCHBERG, 
Attorneys for Plaintiff.

N o tic e  o f  A p ­
p e a l.
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20

ORDER.
Filed Dec. 18, 1910. 

HOBOKEN DISTRICT COURT.

10
Michael Korman,

P la in t i f f ,

V » . Order.
Mary E. Livesey,

Defendant.

Upon application duly made, it is ordered that 
the defendant, who is appealing from the judgment 
entered in this cause have until the further order 
of this Court, in which to settle and agree upon 
the state of case herein.

J. W. RUFUS BESSON,
J  udge.

Dated December 19, 1816.

30

40



CLERK’S TRANSCRIPT.
Filed Feb. 13, 1917.

DISTRICT COURT OF THE CITY OF 
HOBOKEN.
Before

j W. Rufus Besson, Esq., Judge,
Harry Bennett, Clerk.

State of New J ersey, ) ss
Hudson County. )

No. 18948

10

Michael Korman,
P l a i n t i f ,

vs. )On C on trac t.
20

Mary E. Livesey,
D e f e n d a n t .

$500.00
Carling & Hirschberg, Pltff’s Atty.
Collins & Corbin, Def’ts. Atty.

C osts.
C i ty  a l .

Summons, Copy..........  .$1.50
Service and return.. ........ 0.60
Trial Fee........  ......
Atty fees 5 % ............

(Seal)
A summons was issued, tested August 4,1916, 

returnable August 17, 1916, atten o’clock in the 
forenoon at the Court Room of said Court in the 
City of Hoboken. The Sergeant-at-Arms returned

30

40



4

10

20

30

40

CLERK’S TRANSCRIPT
the summons as follows, viz.: I served the within 
summons on the within named defendant, Mary 

ivesey, this 7th day of August, 1916, by reading

John‘ solf° “ q l6a'riUg hera trUB °°Py ^ " 4  John Solferino, Sergeant-at-Arms. August 17
1916, plaintiff adjourned to September 7, and by 
other adjournments this cause was continued to De- 
cember 5, 1916. December 6, 1916, parties ap­
peared filed state of demand and recoupment and 
proceeded to trial.

On the part of the plaintiff the following wit- 
nesses were sworn and gave their evidence: Michael 
Korman Herman Priedenstein, Bruno Friedenstein, 
Harry Shiftman and Benjamin Levy. Plaintiff of­
fered one exhibit in evidence and was marked P 1.

On the part of the defendant the following wit­
nesses were sworn and gave their evidence; Mary 
lb. Livesey, James Livesey, David J. Kennedy and 
Charles Beschel. Defendant offered seven exhibits 
in evidence and were marked, D 1, 2, 8, 4, 6, 6, & 7

Whereupon it is, on this fifth day of December, 
A. D. 1916, by this Court considered and adjudged 
that smd Michael Korman, plaintiff, recover against 
said Mary E. Livesey, defendant, the sum of eighty- 
three dollars and eighty cents, debt, and seven dol- 
lars and seventy-nine cents, cost of suit.

December 19, 191«, defendant filed notice ofap- 
peal and bond on appeal.

V H arby Bennett, Clerk of the District Court 
of the City of Hoboken, J. W.  BufU3 Besson Esq., 
Judge,do hereby certify that the foregoing is a true 
copy of the record of a judgment of said Court.

In W itness Whereof, I have hereto set 
my hand as Clerk of said Court and af-



STATE OF CASE
fixed the seal of said Court, this twentieth 
day of December, one thousand nine
hundred and sixteen,

HARRY BENNETT, 
Clerk,

10

STATE OF CASE.
Filed Feb. 27, 1917.

HOBOKEN DISTRICT COURT.

Michael Korman,
Plaintif,

vs.

Mary E. Livesey,
Defendant.

S ta te  o f  Case a s  
\S e ttle d  b y  T r ia l  

J u d g e .

20

The above entitled action was instituted by the 
service of a summons upon the defendant on August 
7, 1916, returnable on August 17, 1916. The trial 
of the action was adjourned from time to time and 
on December 6, 1916, the parties appeared, plaintiff 
filed state of demand and the defendant a recoup­
ment and proceeded with the trial, Messrs. Carling 
& Hirschberg appearing as attorneys for plaintiff, 
and Messrs. Collins & Corbin appearing as attor­
neys for defendant. After the trial of the issues on 
said December 8, 1916, before Hon. J. W. Rufus 
Besson, without jury, judgment was entered in 
favor of the plaintiff and against defendant for

30

40
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$83.80 and costs amounting to $7.79. A copy of 
the state of demand filed by the plaintiff is hereto 
attached and marked “ A;” a copy of the re­
coupment filed by the defendant is hereto at­
tached and marked “B.” The total amount 
sued for by the plaintiff was $105, and the 

°  amouDt of the recoupment filed by the defendant 
was $500. The state of demand of the plaintiff sets 
forth the state an action on the common counts but 
on the trial the plaintiff proved an express contract 
whereby the defendant agreed to pay $300 for the 
erection and construction of a store and store front 
in the first floor of premises known as 119 Garden 
street, Hoboken (work and labor to be performed 
and material to be supplied under said contract 
will be hereinafter more fully set forth), and in ad- 

20 dition to said express contract whereby defendant 
was to pay $300 for said construction work plaintiff 
also sued for wor k, labor and services performed in 
the construction of a water closet in said premises 
and also for a new beam to be put in said premises. 
The cost for the construction of the water-closet was 
alleged to be $50, and the cost of the new beam $30, 
making a total demand of the plaintiff of $380 upon 
which the p aintiff credited the defendant with pay­
ment of $275, leaving a balance due and owing 

30 according to plaintiff’s alleged demand for $105. 
The items of the defendant’s recoupment are fully 
set forth therein, totaling an amount of $500.

The Trial Judge gave judgment for $83.80, or in 
other words, disallowed $21.20 of the plaintiff’s 
claim. The items allowed in favor of the defendant 
are as follows:
Carpenter work in repairing weather­

boards ..................................... .............  $10.80
40 Concrete work in perfecting cesspool........  5.40
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Removing dirt and rubbish caused by re­
pairs from the yard ............ ................ 5‘°°

$ 21.20

These items, were proven by the defendant, the 
others being disallowed.

The facts are that the plaintiff was to construct 
and erect for the defendant a store front on the first 
floor of premises known as 119 Garden street, Ho­
boken, N. J., and defendant was to pay therefor 
the sum of $300. The contract was an oral one.

The Trial Judge found that under this contract 
the plaintiff was to remove the existing veranda 
and put new weatherboards where the veranda was 
attached to the house, put in a plate glass store 
front, remove the earth from the areaway, lay con- 20 
crete steps to the store and put cement coating on 
the sidewalks of areaway, repair all sidewalk in 
front of the house, supply the needed flags, remove 
all loose plaster from the ceilings and walls of base­
ment hallway and replaster such portions, repair 
all holes and breaks in the plaster of ceiling of 
walls and front basement room intended for the 
store, repair and hang properly the front and rear 
doors of the first floor hallway, construct proper 
cesspools in the front of said store so as to properly 30  
drain the area at that point and to do all the work 
that might be incidentally involved in constructing 
said store front.

The Trial Judge found that the said plaintiff per­
formed the said contract with the following excep­
tions:

1. He did not erect weather boards on the house 
above the store floor where the veranda had foi- 
merly been as agreed, and for his failure to do this 40
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tlie Trial Judge allowed the defendant the sum of 
$ 10.80, which was the amount the defendant proved 
it would cost to erect said weather boards.
2. The plaintiff did not construct the cesspools in 

front of the said store front so as to properly drain 
that area> and for his failure to do this the Trial 
Judge allowed the defendant the sum of $5.40, 
which sum the defendant proved as the proper cost for perfecting said drainage system.
3. The plaintiff, after excavating in front and 

around said store front, carted the material 
so excavated to the rear yard of the premises, 
whereas said material ought to have been carried 
away and disposed of by him. The defendant had 
to do this and pay therefor $5. The Trial Judge

20 therefore allowed the defendant said sum, making 
a total allowance on the plaintiff’s claim to the de­fendant of $21.20.
The Trial Judge found that for this work and la­

bor for constructing the water-closet the plaintiff 
was entitled to the sum of $50. Likewise the Trial 
Judge found that plaintiff had constructed a new 
beam to support the said building at defendant’s 
request, and that the cost thereof was $30. The 
defendant testified as a witness, in her own behalf, 

30 and adduced testimony as to a certain document 
that had been written by her to the plaintiff. De­
fendant testified that on March 20, 1916, because 
of the failure of the plaintiff to complete the said 
work, she gave him notice in writing, by mail, to 
complete the said work within three days or she 
would be compelled to employ other contractors to 
complete said work, and charge the expense thereof 
to plaintiff. An original copy of this three-day 
notice dated March 20, 1916, was produced by the 

40 defendant, said notice being in her own hand writ-
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ing and signed by her, copy of which is annexed 
hereto and marked C.

Prior to the testimony of the defendant, the 
plaintiff had testified on cross-examination that no 
such notice had been received. The defendant in 
testifying stated that said notice was mailed to the 
plaintiff on March 20, 1916, in the morning, and 10 
that in the evening of that day he called with the 
original of said notice and stated that he would 
complete the said work in accordance with the re­
quest contained in said notice. The defendant tes­
tified that said notice was an identical copy of the 
original mailed to the plaintiff, which he had in his 
possession when he called on the evening of March 
20, 1916; that both were in her own hand writing, 
and made by her. After such proof had been ad­
duced, the original copy of said notice, marked 0, 20
was offered in evidence by counsel for the defend­
ant, and said offer was objected to by the plaint­
iff’s attorney on the ground that the original notice 
should be produced. The objection of counsel for 
the plaintiff was sustained, and the said document 
ruled out on that ground. I allowed the defendant 
to testify that it was a three-day notice to com­
plete the contract, and then found that the plaint­
iff did subsequently complete the contract, with the 
exception of the items for which an allowance was 30 
made, as above stated, and rendered judgment for 
the plaintiff for $83.80, as above stated. Exception 
was duly taken to and allowed the counsel for de­
fendant to any of my rulings herein contained.

I  hereby certify that the above is the state of 
case, so far as is necessary to state same for this 
appeal, in order to raise the grounds of appeal 
urged by the appellant.

J. W. RUFUS BESSON,
Judge Hoboken District Court. 40 

Dated February 21, 1917.
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STATE OF DEMAND.

Filed Dec. 5, 1916.

DISTRICT COURT OF THE CITY OF 
HOBOKEN, N. J.

Before Hon. J. W. Rufus Besson, Judge. 
10 ______________

Michael Korman,
Plaintiff,

vs.

Mary E. Liyesey,
Defendant.

20  '

The plaintiff demands of the defendant five hun­
dred dollars for that whereas the said defendant 
heretofore, to wit, on the 13th day of March, in 
the year of Our Lord one thousand nine hundred 
and sixteen, at Hoboken, in the County of Hudson 
and State of New Jersey, was indebted to the 
plaintiff in one hundred five and 00/100 dollars for 
the price and value of goods sold and delivered by 
the plaintiff to the defendant at the latter’s request; 

30 and in the like sum of money for the price and 
value of goods bargained and sold by the plaintiff 
to the defendant at the latter’s request; and in the 
like sum of money for the price and value of work 
done, and materials for the same provided by the 
plaintiff for the defendant at the latter’s request; 
and in the like sum of money for money lent by the 
plaintiff to the defendant at the latter’s request; 
and in the like sum of money for money received 
by the defendant for the use of the plaintiff; and in 

40 the like sum of money for money paid by theplaiut-

Action upon 
Contract.

State of
Demand.
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iff for the use of the defendant at the latter’s re­
quest; and in the like sum of money for interest 
due from the defendant to the plaintiff hav­
ing forborne moneys due from the defendant to 
the plaintiff at the defendant’s request, for a 
long time then elapsed; and in the like sum 
of money for money found to be due from the de- 10 
fendant to the plaintiff on an account then and 
there stated between them; and the defendant after­
wards (to wit) on the day and year last aforesaid, in 
the county aforesaid, in consideration of the 
premises, respectively promised to pay the said sev­
eral last mentioned moneys respectively to the 
plaintiff on request; yet the defendant disregarded 
such promises, and has not paid any of the said 
moneys or any part thereof, to the plaintiff’s dam­
age one hundred five dollars, and thereupon the 20 
plaintiff brings suit, &c.

CARLING & HIRSCHBERG,
Attorneys for Plaintiff.

The following is a bill of particulars of the de­
mand and copy of the upon
which the above action is founded:
For work, labor and services done in store 
in the basement in 149 Garden St., Hobo­
ken.................  ... $300.00

For work, labor and services in construc­
tion of water closets......  ...... 50.00

For putting in new beam........  30.00
$380.00

1916.
January 10th, reed, on account ..... 60.00
January 15th, reed, on account ....  40.00
February 3rd, reed, on account.....  75.00
March 13th, reed, on account......  100.00

Balance $105.00 40
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RECOUPM ENT.
(Filed December 5, 1916).

“B ”
HOBOKEN DISTRICT COURT.

10 Michael K orman, j

P la in t if f s  I

V8‘ )  -R ecoupm ent.
Mary E. L iyesey , l

D e fe n d a n t . 1

The defendant hereby gives notice that at the 
trial of the above stated cause she will seek to re- 

2 0  coup damages from the plaintiff because of the fail­
ure of the plaintiff to carry out the contract in the 
state of demaud set forth in the following particu­
lars, to wit:

1. Install a new sink in store.
2. Install a drain in front of basement hall.
3. Improve the drain in front of store.
4. Repair all holes and breaks in places of ceilings 

and walls of store, toilet, closets and basement hall.
30 5. Remove from the yard the earth, etc., which 

plaintiff excavated from front basement.
6. Place new weatherboards on places formerly 

covered by the veranda.
T. Place new front door in the store.
8. Repair all holes and breaks in woodwork of

store, toilet, closets and basement hall.
9. Make the door of toilet fit properly.

40 10. Failure to replace the following articles:



RECOUPMENT
jackscrew, imposing stoiie, two veranda posts and 
six boards, all to the damage of the defendant in 
the sum of $300.
And the defendant also, by reason of the failure 

of the plaintiff to carry out said contract, has been 
unable to rent the said premises so improperly re­
paired and has been and will be put to other loss 
and expense to the damage of the plaintiff in the 
sum of $200.
Dated November 27, 1916.

“C” March 20, 1916.
Mr. Michael Korman:If you do not, within three (3) days from date, 
complete the work which you agreed to do in De­
cember last, at 119 Garden street, Hoboken, N. J.,
I will employ others to complete said work and will 
charge the expense which I shall thus incur to 
you.
In order to fulfill your contract, you must do the 

following work and supply the following mate­
rials: •
Install a new sink in store;
Install a drain in front of basement hall;
Improve drain in front of store (present drain is 

ineffective);
Remove all loose plaster from ceiling and walls 

of basement hallway and from closets in store, and 
replaster same;
Repair all holes and breaks in plaster of store and 

toilet;
Repair the wainscoting of basement hallway, 

store and closets in store, using new material where 
J neeeded, so as to make a proper job;
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SPECIFICATION OF POINTS OF APPELLANT
Repair and hang properly the front and rear doors 

of basement hallway, replace their locks, etc.;
Make windowsill of toilet level;

Place new wheather boards on space formerly 
covered by veranda;

Place new front door in store; (present door does 
not fit properly);

Fit properly the door of toilet in store;
Remove from the yard the earth which you exca­

vated from front basement and areaway.

SPECIFICATIONS OF PO INTS OF APPELLANT
NEW JERSEY SUPREME COURT.

Michael K orman ,

Mary  E . L iv e s e y , 

D e f e n d a n t- A p p e lla n t .

Mary E. Livesey, defendant below and appellant, 
herein, herewith files her specifications of the de­
terminations and directions of the Hoboken Dis­
trict Court with respect to which she is dissatisfied 
in point of law,

1. Said Court erred in entering judgment in 
favor of the piaintiff.

2. Said Court erred in failing to enter judgment

MARY E. LIVESEY.

P la in t if f - A p p e l le e ,

vs .
On A p p e a l  from, 

ffobolcen D is ­
t r i c t  C eu rt.
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in favor of the defendant and' against the plaintiff-
3. Said Court erred in refusing to receive in evi­

dence a certain three day notice given by the de­
fendant to the plaintiff, deted March 20th, 1916.

4. Said Court erred in permitting the plaintiff to
recover on an express contract 1 0

6. Said Court erred in permitting the plaintiff to 
recover on an express contract when the pleading 
showed that the plaintiff was suing on an implied 
contract.

6. Said Court erred in permitting the plaintiff 
to recover on an express contract when there was 
no evidence that said contract had been performed.

7. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was no 20 
evidence that said contract had been fully performed.

5. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was a 
failure of consideration on the part of the defend­
ant.

9. Said Court erred in permitting the plaintiff to 
recover on an express contract when there was a 
partial failure of consideration on the part of the 
defendant.

10. Said Court erred in permitting the plaintiff 
to recover part of the amount of money that was to 
be paid by the defendant for the performance of a 
bilateral contract by the plaintiff when said con­
tract was one entire con tract for a single considera­
tion and such consideration had not been given or 
performed by the defendant.

COLLINS & CORBIN,
Attorneys of Defendant-Appellant.

40








