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STATE OF NE{ JERSEY
Department of l.aw and ltbl-ic Safety

DIVISION OF ALCOHOLIC BEVER,AGE CONIROL
25 Conmerce Drive Cranford, N. J. 07016

BTJLI,ETIN 22 75 January 3, 1978

INC. V. DOVER I€I'INSiIIP, ET AL.

SUPERIOR COI'RT OF' NET!, ']ERSEY
APPELIATE DIV]SION

A-327 A-7 s

@TJRT DECISIONS - S ILVRTON BAR & LIQUORS,

I

S II,VERTON BAR & LIQUORS, TNC.,
t/a Silverton Hub,

AppeUant,

v.

TOWNSHIP @MMITTEE OF' T}IE TOWNSBIP
O!'DOVER AND S ILVERTON IWESTORS, INC.

Respondents .

subnitted t.|E'rdT 22, 1977 - Decided April 5, L977

Before iludges Lynch, Milmed and Antell

On appeaL from order of State of Ner" Jer6ey, Department of
Law and Rrblic Safety, Division of Alcoholic Beverage
Control

l,lessrs. Paschon & Feurey' attorneys for apPeLlant
(!fr. Abraharn M. BieLory, on the brief)

tlessrs. canpbeU and sachs, attorneys for respondents
(w. Gary S. Beninson, on the brief)

ur. wiLlian.F. Hyland ' Attorney General of Nen .tersey'
. attorney for Divisi.on of Alcoholic Beverage control.

filed a statement in lieu of blief

l,oi. Raymond A. Hayser. Director of law' Dover Toltnship
Law DePartnent, attorney for respondent TownshiP Conunittee 'filed a statement in lieu of brief

PER CT'RIAM

(Appeal from the Director's decision in Re Silverton Bar &

Liquors I Inc. v. Dover Tounghip, et al., Bulletin 2233' Item
4. Director affirmed. opinion not apProved for publication
by the Court Conmittee on OPinions).
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2. APPELIATE DECISIONS - S. TUIGIIS RESTATJRANI OF WILDWOOD, A NEW JERSEY
CORPORATION v. WILDWOOD ET AL.

S. Luiglrs Restaurant of Wlldwood,
A New Jersey Corporatlon,

Appellant,

v.

Board of Conmi-ssLoners of the Cltv
of Wildwood and the Flrst Unlted -

Ivlethodlst church,

Respondents.

Kay, Corlno & Dwyer, Esqs., by Louls C. Dv{yer, Jr. Esq., Attorneys fon
ceorge M. Janes, Esq., by Bruce M. Gornan, Esq., Attorn"f3"ill"ill;pondent

ON APPE,A,L

coNcLUsIoNS
AND

ORDER

Board.
by Rlchard T. Doodkln, Esq., Attorney for

Objector Church.
Way, Way & Goodkln, Esqs.,

BY THE DIRECTOR:

Ade
afforded

The Hearer has fl1ed the fo1.lowlng report hereLn:
}MARER.I S REPORT

Thls ls an appeal from the actlon of the Board of Connlssloners
gf the City of Wlldwood (hereinafter Board) rrhJ.ch, on April Z:.-, l9?T
denied appellantt s appllcatlon for a person-to-person and place-to-
place transfer of Plenary Retall Consunption License C-51, fron Maria
Scarlata to appellant, and fron prenis es 528 Weet Montgonery Avenue _to 4119 Paciflc Avenue, W1ldwood.

The aforesaid resolutlon of the Board referred so1e1y to the
aspects of the place-to-place transfer ln settlng forth its reasonfor denlal. .A,s set forth thereln, the Board, deteralned that the
appe3.lant transfer would contravene the 200 foot nlnimum distance
requirenent set forth in N.J.S.A. 71:I-76. The respondent Church,
as an objector, would not provide any walver under the statute and
opposes the transfer.

In lts petltlon of appeal, appellant contends that the Board 1sin error for the reason that, the distance between the front entranceof the church and the proposed entrance of the new Location is ln excessof two hundred feet, not less than that number as the Board found. The
Board had denled the appllcation for the place-to-place transfer on thefindlng-that the distance statute (N.J.S.A. 71zI-76) would prohlbit
approval of such transfer.

Irltvo -appeal was heard in thls Dlvislon wlth full opportunltyall of the partles to introduce evidenee and to crois-exanln-e
wltnesses, pursuant to Rule 6 of State Regulatlon No. L5.

Appellant lntrodu^ced the testlmoly of a surveyor, George A. Hanburg,Jr. and the obJector church introduced the testiurony of su:rreyor Melvin"'c. Hennan. Their testimony was not in confllct to any substantlal degree.
Both surveyors show the distsnce fron the exlstlng doorway sldewalk litre



BULLETIN 2275 PAGE 3.

of the proposed premlses on Pacific Street, to a point in the sidewal_k
1lne at the nearby church entrance of the First unlted Methodlst churchof wlldwood on the opposlte slde of Paciflc Street, to be no more than
138 feet.

Luigl Scarlata, the prlnclpal owner of the corporate stock ofappellant corporat.i.on, testifled that he had opened a restaurant at theproposed location ln 1971.

shortly after tle -opening, he had conteroprated al-terlng the prenises
so that the prlncipal doorrray would-be at the rear of the b[ildln'g aaja-cent to the parklng 1ot. At one point he nade a request of the cfiurciito lralve the statutory distance llmitatlon, but received no affir-oative
response.

- . The one slngle difference in the distance proJectlons as e:<pressed
by the two surveyors ls the measurenent of distance at a sidevrali< polnt
beglnning opposlte the doorway of the Church to a slnilar polnt on'theside\,laIk opposlte the prop-osed door'$ray of appellant 1 s prenises. Appel--lantrs surveyor measured that distance to be 201.04 febt, and trre iuryev
of, the respondent calculated the sane dlstanee to be 201:25 feet.

Had there not been the exlstlng front doorway to the proposed
prenises, the new proposed door*ray adJacent to thL parklng- lot, wouJ.d.
have been sone twenty lnches beyond the prohlbited minfunrn. H6wever,
a. photograph offered lnto evldence clearly reveals the exlstlng prln-
cipaL entrance to the restaurant at the corner of the bulldlng iaifngPaclflc and Roberts Streets. Ihat doot:v.ray, obvlously a prlnclpal on6,is but a mere 1t8.4 feet fron the Church.- 'Its closuie li a blatant
attenpt to extend the entrance to avold the dlstance llnltatLon.

At the tlme that an app1lcatlon for transfer was flled. the Drln-cioal entrance was located at the front of the tndlding,at the inter-
eectlon of Paclfic and Roberts streets, upon urhlch it iionts. Followins
such appllcation, Scarlata altered a rear entrance off paclfic Street, -
which ls ln proxinlty to the parklng area, and deslgnated such entranie
as the prlnclpal one. By alterlng euch doorway, tha total dlstance be-
tween points on the sldewaLk adjacent to such proposed rear entrance
ard the front doo:rray of the Church ts 2O1.74 feet.

Reverend Robert HggJles and Presldent tinwood Fller, Jr., both ofthe nearby church, testlfied 1n support of the obJectlois of-the church
metnbershlp to the approval. of the license transfer. Both adnltted thelr
obJections, as well as that of the nenbershlp at large, were based upon
moral tenets.

The lssue herein is narrowed to the slmpLe questJ.on: May thedistarce between the Church entrance and the- proiosed slte be'measuredpast an existlng doorway intended to be closed f,or lngress and used for
energency purposes only?

in sbvterl an
The mode of neasurement has been resolved the court

1E?
e Properpp. IJlv.

Church and Temple to

v. lJt_v
long slnce
f Alcoholic Beve

person would
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Most nearly analagous
situati on
102 N.J.

and dlsposltlve
ls Karam. 1t v. Alcohollc Bev

Super 291 , pp.

" In our view, it ls an lnperrnisslble evaslon of the
ordlnance to bu1ld a physical obstrrrction on llcensedprerises for 40 other pgrpose than to nake 1t impossi-ble for aEaEtF:id:p;fr;;To effect norrnal ent-ranceto the buildlng glg the nearest sLdevralk--and thls
soLeLy in order to lnflate the walking distance.to thenearest llcensed prenises above the oidlnance mlnlnum.,,
(Dnphasls lncluded).

agalnst the transfer-, lhe actlon ln approvlng or denylng the tiansiershould not be dlsturbed. paul v. Braii RaiL-Liquor,-tr\..r. super. 211(App. Dlv. 1954).

ft is tberefore concluded that, the appellant has falled tosustain its burden of, establishtng that the- actlon of the Board. waserroneous and shoul-d be reversed,-as requlred by Rule s oc silie R;gu-lation No. 15.

ft ls, accordingly, recorunended that theaffirmed, and the appeal hereln be dismissed.
actlon of the Board be

Conclusions and Order

Written Exceptions to the Hearerrs Report were fl1ed by the
?pp_e1lant. and lhe objector, -First United Methodlst Church, pursuantto Rule .14 of State Regulatlon No. 15.

The appellant argues that a legj.tinate functional_ purpose
prevails to warralt closure of the existirig main corner entrance.

- rt ls. apparent and obvlous that the blatant attenpt by the appellantto alter the distance mlninums, by the intent to charabterize the'brontdoor as an emergency doon and debar entrance to the establlshnent iromthe street' would be Jg!! as inpermlsslble hereln, as ln the xaran, c-se,suDra. See a1so. Colall].].o and Ma[ov v. , Bulletli
r Uelll-

Appellantr s contentlon that the entrance nodlfLcatlon ls Justlfied,and thus, not controlled by.the KarE case, supra holdlng, is-wlthoutqrru err.rD r rreu su.lr r,r'er"rtrLr uy Lne IlaraID case, EgEg llord.lng, is wlthoutnerit. r find the longst?r]alng usrc the 6xGEi-ng entranE6, the lacl ofany reasonable justlflcatlon to debar oatron entrince fr am illJ e riac.l ..oiiany reasonable justlflcatl debar patron entrance fron ihls deslrablecorner entrance, and. the prevlous unsutcessful attempts to obtaln churchuaiver, 
. a1-1, support the concluslon that the proposea' changes are not for, sr^ es|,yv ev*\_rr{er(Jrr r,rrcr ., urls l,r.opol'ef,I cn€mges arg nol !o

:. lyl:!i91.11y legltlnate_gurpose; but rathei, iolely to Evade the pr--visions of N.J.S.A. 33tI-76.
lhenever an issplng, autlorlty has_ exercLsed lts dlscret!.on, theDirector accepts such deterrlnatlbn unless unreasonable or rrielairy

{lg"}919:, Lgqns- F?rms Iavern I= !,tu!. Fg, 4}9. Fev.. Newark;--t-N:t:
z9z- (r9zo) i ffii"e there 1san honest dlfference of opinion 1n the exercLse'of dlscretion for or
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T?ii s argument had been previously advancecl ln the written neroo-
randums submitted in summatlon by the appellartt, and Ls identlcal
to the iasue considered in the Hearerrs Report. I find this
Erception has been correctly resolved in the Hearerrs Report,
and ls lacking Ln nerit.

The Exception profferred by the First United Methodist
Church, advances a measurernent lnterpretation d.ifference. This
issue is noot because I have deternlned that the proper compu-tation of dlstance measurements nust be from the existing en-
trance of the premises, which distance is cl-early within 2OO feet
of the Church. f, therefore, reject the Rception submitted by
the eaid objector.

Having caref\r11y considered the entire record herein, ln-
cluding the transcript of the testinony, the er<hiblts, the written
sunnations of the partles, the Hearert s Report a.nd the wrltten
Exceptions filed thereto, I concur in the flndings and reconmenda-
tionp of the Hearer, and adopt then as ny conclusions herein.

Accordingly, lt 1s, on this 6ttr day of Septenber, 1977 1

ORDERED that the action of the respondent Board of Coxn-
missloners of the City of Wildwood be and the same is hereby
affirned, and the appeal hereln be and the same ls here\r dis-
mi ssed.

JOSEPH H. I,M.NEN.
DIRECTOR
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3. DISCIPLIMRY PROCEEDINGS - SALE TO MTISR - PRIOR
].ICE}iSB SUSPENDM FOR 60 DAYS.

In the Matter of Disclpllnary :
Proceedings against 

:
Cqanpts Liquor Store, Inc. tt,/a Cranpr s Llquor Store :
2422 U.S. Route l"fo :
&lgewater Park :
P.O. Beverly, N.J. :

:
Holder of P1enary Retall Dlstrlbutlon :
Llcense D-1, issued by the Townshlp :
Connlttee of Edgewater Park. :.....i
John S. Conroy, IfI, EEq., Attonxey for Licensee
Ivlart Vaarsl , Esq., Appearlng for Divlslon
BY ?HE DIRECTOR:

BUI,I TIN 2275

S IMIIAR VIOI,ATION -

CONCLUSIONS
AND

ORDER.

The Hearer has f11ed the fo11owlng report hereln:

HEARER.'S REPORT

Lj.censee pJ-eads not Fr.iltv to the followlng charge:

Or February 4, 1977, you sold, se::ved and dellvered
and allowed! 

_ 
pennltted and suffered the saLe, aer-vlce and dellvery of a1coholic beverages to i per-

son under the age of elghteen (te) yedrs, vtz.,
Michael M---, age 14; tn vlolatlori 6f nuie t ofState Regulation No. 2O.

After establlshlng th? _ee9 of- the ninor lv1lchael M---, age 14, bydlrect.testlnony,_ABC Agent K-testlfled that, on FebnrarT'4r-l97?; ;iapproxinately 8:15.p.n. he connenced an inveittgatlon at-th6 Licerisee,spreuises, accompanled Fy ang {eer1t c..- He obseried four youtrrnrr-r-orrrngnsres crosslng !h9 parklng lotl fron the vantage poini o?-urelr vehlc]el.thrch 
- 
reas parked ln a l"ocation b afford a cLear, unobstntcted vlew of thestoret s pubIlc entrance.

obserwlng two of the, boys enter the Llcensed prenlses, K exlted thecar and folloied then. eiet6nain!-lo tut pen slng ihe stocli ln order to
Tg: .-py""h?:it lt" overheard thet dlscusi wnfcfr"ftens to-purcrrase, thecost' etc. After belng ln the.etore.a few mlnutes, one of the youths,later ldentlfled as Fdt"y B---, also a nLnor, aepartea. K for.l-owed therenalnlng youth, Mlchae1.M--:r ior a few ninutes foore, tiren;-noi-wiJniiii
:9^.1-9y:9 susplcfon, he too departed. He renained fniedfat6ly outsfde "x.ne entrance door where he obserrred the 1nter10r through the llate glass
hrlndovrs .

- Aggnt Q then entered the prenlses for a nlnute or tr.ro to vlew theyoYth -closely, exlted, and returned to hLs polnt of obsenratlon ln thelrautomobile.

_ Agent K obsernred Ivrichaer M--- purchase a quantrty oi alcoholicbeverages wlthout belng asked to pr6vlde tdentiflcatr6nr-aepart anareJoln his three companlons ln the parklng Iot. Ag6nt.i( foilowed then



BUI,LffIN 2275 PAGE 7 '

and h'as Jolned by Agent C. The two agents stopped the boys for
questloning and upon deternlning that they were below minimun aget
detalned them.

The a€tents took the four boys into the premises where Agent Kt
acconpanied by Mlchael M---, confronted the saLes clerkr Stubbs r and
apprlsed hlm of the vlolatlon Just connltted.

Agent C coroborated Krs testlmony. Although he did not see the
sale fion hls vantage polnt, he stated that he sar.r Mlchael M--- and
,Andrew B--- enter empty-handed and l{1chae1 M--- depart a short tine later
carrying two paper bagb. firese bags were found to contaln the alcoholic
beverages whlch form the basls of thls charge against llcensee.

The cor?orate llcensee produced lts stockholders, John and Hilda
Cranpi Wlllian Stubbs, tfre sales clerk who ls alleged to have 8o1d the
a1cohollc beverages to the Juvenlle; Herbert Lokan, a dellvery drlver
on duty that evenlng; and Ernest Traenkner, a Detectlve SerFeant wlth
the local po1lce department, to testlfy ln lts defense of the charge.

fts defense ls predlcated upon tlie followlng polnts: (a) equltable
estoppel agalnst the Dlvlslonr s charges because the Local Magistrate
founit'Stub6s not eulltv of the charge of a sale to a ninor; (b) adverse
weather condlE6nEFilslng condensatlon to fo:m on the wlndows, which
reduced vislon; (c) two sui shades left in a down posltlon r,rhich reduced
lnterLor vislon it'ttre polnt Agent K testlfled he iras standing; (d)
enpty boxes p11ed shoufder-hlgh ln. an trl,rr around the cashlert s area
obbthrct:.ne irlslon; and lastIf, (e) an outrlght denial of the sa1e.

I flnd no nerl.t ln appellants allegatlon that a flndlng of not gulltv
ln the nurtlcipal court precludes further actlon before thls DivlsLon upon
the same factual natrix.

The munlclpal court proceedlngr belng crlmlnal ln nature r requLres
establlshlng gullt"beyond a reasonable doubf,. An adninistratlve pro-
ceeding m Efrls dlvlsion whlch ls clvll ln na'ture rnerely-requlres a ftnd-
ing based upon [a fair preponderance of the credlble evldence only-. The
paity charged wlth the offense at the municipal court hearlng_was the-sales clerk, Stubbs; here the charge ls dlrected agalnst the llcense.
The doctrlne of collateral estoppel 1s not' thereforer appllcable.

It 1s irnportant to state the baslc prlnclple that no testinony need
be betieved ln these cases but, rather, the Hearer nust credlt as nuch or
as llttle as he flnds rellable. 7 Wldrore E\tLdence, Sec. 210O (fgz+o);
Greenteaf Evldence. sec. 201 (15th Ed. 1899i)-

Svldence to be belleved nust not onl-y proceed
credible wltnesses, but nust be credibfe ln ltselft
cornnon experience and obsewatlon of manklnd can aPProve - as probabJe
the clrcnnrstanceg. Soasnuolo v. Bonnet. l-5 N.J. 546. 554-55 (1954):the clrcuirstanceg. Spagnuolo v. Bonnet. L5 N.J. 5l+6, 5r4-r5-(1954);
Ae1lol{=._SsUg, 66 NF-S[FE;Tff-16i. Dlv. 1961). rhe acceptedGall.o v, -Gprltq, 66 N:]::S[FE;TT;3-TIFi. D1v. 1951): The accepted
sffiIarrftTpersuaslon ret.atlng to testimony governlng the trl-er of thes€and.ard ot persuaslon relaEJ.ng lo EesrJ.mony governf,n8 llre rrrer or rrre
facts is that the deterninatlon rnrst be founded ln truth. RlBer v. Jebn
Hancock Mutual Llfe Ins. Co., I29 N.J.L. 5O8, 511 (Sup. Ct.-T9[i)l

Uslng the above prlnclples as a gulder I an persuaded that the
testlnony of the licenseere ltltnesses was not cred1b1e. They dlffered
on the placenent and locatlon of the sun shades and would proffer that 

'during the deepest part of wlnter ln the nlght ' salq. shades were kept 1n

fron the mouthb of
and nust be such as

1n
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a drawn (aown) positlon. F\rthernore, only one person lras rskilledrl
to operate their retractlon mechanlsn, whLCh, 1t Is clalmed, was qultedifflcult.

on the other hand, r am nore inpressed v1th, and find credible. thetestlmony_of.the ^ABc Agents. -They e-staulished to my satlsfacti;;-(;)----that a sale to a minor was made; (U)_ft r,ras wltness-ea Uy an ABC Ap;;ithrough the plate glass wlndow; and (c) rrrs vislon was irot rmparrEa 
-by

conqensatlon' sun shades, pgg{+ng boxes or snacks and tobacco'arspiayi,as llcenseers wltnesses testlfied rdould have to be the case.
r have carefully. evaLuated the testimony presented before ne at thehearing r- 9,s well as the docum-ents ln s,upport' tirereof ente"ea fnto lvf aence ,and flnd that the charge has been estabiished by a fair preponderance ofthe credible evldence.

f recomnend that tbe llcense be suspended for flfty (5O) days forthe sale of a1coho1lc beverages to a fouiteen year old,- ari6 in abdttional
l:l (19) 9.VS ,fgr a prlor slillar violatlon octurring wrtrrrn the pastfive years, naking a total suspenslon of licenseof sfxty days.

Conclusions and Order

Wrltten {cgptions to the Hearerrs Report with supportlve
argument were filed by the Ilcensee, and r,.rltten Answeli theretowere fiLed on behalf of the Divislori, pursuant to Rule 6 of StateRegulation No. 16.

In its bcceptionsr.the l-lcensee argues that the proofs adduced
were incorrectly evaluated by the Hearei and. in toto. fall to es-tabl-lsh proof of the charge by a preponaerance-o-fT[6- evidence. rtalpo asserts that the-Dlvrsioir is-pricluded fron flndlng a sare to
:^:11"::^+F"i#r Py YlTtue of -a flndinc 9f E! zutlEv in MunicipalL;ourt proceedings against the 1icenseers employFf

- -, T find that angJg f1o9! exlsts to support the recommended. findingby the Hearer of guilt of the charge alLeged.

There has been direct testimony that forr persons, subsequentlyl-dentifi-ed as Juvenil-es , approached- the subJect- prernrses ana trrattuo of theur entered the stor_e without packales. - These Juvenlles uereoverheard discusslng an alcohollc beveiage furchase witfrin the 1i-censed premises. one juvenile was ultinately obserwed standing atthe checkout counter_ with a l-arge quantity o-f beer and wLne. pioduce
currency and depart the prenises wftfr two- brown paper baEs.' 'T?ris,
Juvenlle joined the other three at the left slde- o? the Iicensedpremises. .A'11 were detalned by Divlsion agents who f,ound. aLcohollcbeverages in the brown bags.

r further find that the testinony establishes that the nearest
]_ig"9l :l:le i.s approxinat-ely three miles from the licenseers pren:.ses..tne prorrers of testinony by the lLcensee concerninE phvslcal io_cations and vlsibility impedinents seek to rebut arie-ct- testLrnonv
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and overt facts with subJective hypothetical-s. The direct and cLr-
cunstantial evidence clearly preponderates i-n support of the charge
that a sale of alcohollc beverages to a minor took place Ln the
said licensed prenlses. No alleged statenents at pollce headquarters
dinlnish such finding. Tlrus, I find this Dcception to be l-acking
ln nerlt.

As to the other EriceptLon advanced, a finding of not rul]tyin a rorrnicipal court proceeding pursuant to N.J.SiA. jfr-fr,ftes
not constitute a mandatory deterulnatlon of the factual issue of
a sale to minor ln a dlscipllnary proceeding lnstltuted ln this
Divlsion.

Divlsion disclplinary proceedlngs are civil 1n nature, and
violatlons charged therein need only be proven by a preponderance
of the credible evldence. fn re Schneider, '12 N.J. Super. 449
(App. Div. 1951)i Kravls v.Todk,-frfnfml" 252 (Sup"-Ct. 1948).
A higher quantum ofproToTTffidlirlred ln a criminal proceedlng in
the municipal court wherein guilt uust be establlshed beyond a
reasonabl-e doubt. Thus, lt is well settled that an acgulttal ln
crj.minal proceedlngs does not foreclose a findlng of gul1! ln an
adninistrative disciplinarv proceedinE. In re PennLca. 36 N.J. 4Ol
(1962); rn re Darcv,-114 N:J: super. 454 fFpj-ilg71).

Havlng carefu11y consldered the transcrlpts of the testlmony,
the exhibits, the Hearert s Report, the wrltten Dcceptlons to sald
Report and the written Answers to the said Drceptions flled thereto,
f concur ln the findings and recornrnendatlons of the Hearer and adopt
them as ny concluslons herein.

Accordingly, 1t 1s, on this 15th day of Septenber, 1977,

ORDffi.ED that P1enary Retal1 Dlstribution LLcense D-1 , issued
by the Tounship Connlttee of Edgewater Park to Cramprs Liquor Store,
Inc., t/a Cramp's Llquor Store for premises 2422 U"S. Route 1JO,
Edgewater Park, P.0.,Bever1y, New Jersey, be and. the same is hereby
suspended for sixty (6O) days, corunenclng 1O:00 p.n. Ttrursday,
September 29, 1977 and termlnating 1O:O0 p.n. Monday, Novenber 28,

Joseph H. Lerner
Dlrector
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4. OBJECTIONS TO TRANSFR. OF STATE BEVRAGE DISTRIBUTION LICEI'EE - TRANSFER.
APPLICATION DENIED,

In the Matter of Objections to
the Transfer of State Beverage
Distribution License SBD-47
fron

Lincolt Dlstributors, Inc.
Brookdale Shopping Center
Nevnan Springs Road
Lincroft, New Jersey

*a

D and D Beverages, Inc.
145 Stelton Road

==="=:"::I"I:=N:I=":::'I=: ::_ ii

Chester A. Just, Esq., Attorrrey for Applicant
Clinton R. Cha1k1ey, Objector, Prg se

BY THE DIRECTOR:

The Hearer has filed the following report herein:

CONCLUSIONS

AND

ORDER

, On May 2, 1977, D and D Beverages, Tnc. filed an
application for a person-to-person and place-to-place transfer
of State Beverage Distribution License trlo. 47 fr-on LincoltDistributors, Inc. to D and D Beverages, Inc., and fron
premises at Brookdale Shopping Center, Nevroan Springs Road,
Lj-ncroft to 145 Stelton Road, -Plscataway, New Jersey.

Written objections to the granting of the
application for the said transfers were filed and a hearlng
duly held thereon. These objections nay be sr:roroarized as -
follows :

(1) There are four beer distributors at Dresentin the area i-n which,the applicant seeks to operate.
' (2) Ttre present licensees in this area have

nai-ntained an orderly market in the face of adverse conditions
because they are well--experienced and of substantial contlrurous
duration.

_ (1). Ttre grant of the transfer vould be contraryto the public interest.
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At the hearing held herein, Chester A. Just, Esq.,
appeared for and in place of the officers of the corporate
llcensee. He stated that the applicant owns a building in which
the licensed premises would be located. Such prenises would
cons.ist of a store approximately eighteen feet by forty
feet, and ln the rear, a storage-warehouse additj-on about
forty feet by seventy feet. He averred that the applicant
has purchased a truck for antj-cipated use in the business and
has arranged for an advertising progran. He believed that
the distribution of rrexotictr beer brands was presently being
planned.

A number of SBD and retail distribution licensees
entered objecti.ons to the application, one of whon testified
at the hearing. Clinton R. Chalk1ey, owner of a SBD licensed
business located approximately a nile from the proposed
prenises, stated that the area j-s more than adequately served
by the existing li.censees, and the instrusion of the applicant
would di.ssipate the already narginal business of all of then.

Further, he indicated that applicantrs action was
not in good faith, in that, the principal ov',ner of the corlrorate
applicant, while purportedly interested in purchaslng Chalkley's
license, did secure much infornatlon by which his business could
be hurt, including ldentity of custoroers and source of beer
supplies.

The transfer of a liquor license, whether state
or nunicipal , fron person-to-person or place-to-place, 5-s not
a privilege inherent in the license. Re Maccia, Bulletin '1401 ,
Item 5. The test in the transfer of licenses is whether there
is a need and necessity for such transfer
transfer would serve the public interest.

and whether such
F

, 55 N.J. 292
ZZ T\T T 42A

, tB N.J. Super 452

Absent any testinony from the corporate officers
of the applicant, reliance nust be placed upon the oral
explanation of its counsel . From such it may be determined
that the principal purpose of the license would be to operate
a retail sales outlet at the prenises, augnented by the use
of a recently acquired trrrck. No state-wide program of
distri.buti-on of any specific brands of beer was delineated.
The license at its present location appeared to be inactivet
as no explanation of its present use was offered.

The five written objectors enphasized the present
serwice to the public in the area and the lack of need or
necessity for an additional license to serve the public interest.
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Many years ago the Director stated that rrlitl fras
been consj-stently held that the objections of retail l_i'ceiseescarry little weight since, obviously, they are registered forthe sol-e purpose of preserwing theii olvn 6conomic-status. rl

Be {ialrnglling, Bulletin 1246, Iten 9. As was pointed outin Re.yalkiey+ca, Bulletin 1172, ltem 5, r'State-Beverage
Dlstrabutor l_icensees offer 1ittle, if any, conpetition toretail dlstrlbution and consluption 1icen36es even in the sanearea j-n which distribution and- consumption licensees arelocated. State Beverage Distributor - Licensees deliverthroughout the State and, as a rule, do not conduct a retailbusiness (gver the co*nter) of any su6s@)

. The present case is analagous in certain aspectsro rne clrcuxnstances presented in Re Saxon, BwJ-let5.n 12J1 ,Item f, where the Director held:
rrHovrever, in the present case SaxonDistrrbuting Co. has not operated under itslicense since March 1, 1956, and it has nottransferred its custoiers t6 the applicants.

Tttus, . in_ effect, the applicants ari- seekingto establish a new busiiress for the sale oiunchilled beer in Bergen County, which now
has nineteen State Beverage Distributorlicensees. Under these circumstances. it
does not appear that there is need ornecessity for an additional SBD license inthe area where the applicants intend to
oDerate . tl

In applying the approppiate standard.s to suchspplrcations, the Director recently noted j-n Re Calabrese,Bull-etin 2196, Item 5z

rrThe transfer sought herein would beof no denonstrable value to the applicant,nor would it serve the public inteiest,
because -the appl_lcant a&tritted1y has riot
obtaj"ned any distribution franchises rrith
which to engage in operations.

The present applicant presented no evidence ofany rranchise or distribution arrangenents with any nalt
beverage brewing companies.

It is wel1 sett].ed. that the Di.rector has thediscretionary authorlty to grant or deny the issuance,renewal or transfer of SBD )-lcenses bas-ed upon the Ertfic
*9".q "l+ necesslty, 91{ the good faith of tle applicint.
4e Mvstic, Bulletin 183i, Item 3.
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the Hearer stll-J- afforded lts counsel the opportrrri.ty
vance'the applicarrtr s positlon. An objectestlfy i-n opposltlon to the prrant. of the

n. An objector was ahrorra and didgrant.of the application. Thetestlfy i-n opposltlon
Hearer comectlv eval

In sum, it is apparent that, (i) the applicant
plans only a limited retail use of the license; (2) has noviable source of product available for distribution; (!) the
area is adequately served by existing licensees; and (4)
public need or necessity does not require the applicantts
License transferred to the proposed location.

Accordingly, I recommend that the application
be denied.

Concluslons and Order

Ifrltten &ceptlons to the Hearerr s Report werefiled-by t}le applicant, D & D Beverages, Inc., to the rec-
ommended denla1 of lts appLlcatlon for a person-to-person and.
place-to-place transfer of State Beverage- Distribution License
No. 47.

I: lts Exceptlons, appellant asserts error 1n the
nature of and evidentlal wglght ascribed to certain testinony
subnitted by objectors to the appLlcatlon. It also argles thatthe Hearer's flndings are againet the weight of the evfdence
adduced.

f an satlsfied that the appropriate procedure was
foll-ovied_in 

- 
the processlng of and hearing on this- applicationin this Divlslon. The applicant was specificalty advtsed, byletter of May 26, 1977? that an objectlon had be-en f1lea fo itsapplication and a hearing would be held on June 22, 1977. lt

accordance with Rules 8 and 1O of State Regulation'No" 6.

Thus, the applicantr s cl_ain that the Hearer con-
Bidered rrsecret objectlonstt ls rrlthout basis ln fact. It could
have ascertalned al-l- objections trlr revlew of the Dlvlsionr efil.e. Ttre testimony at the hearing by one of the obJectors was
representative of aLL other wrltten obJectlons received by thisDtvision, and vras consldered ln that Llght.

. fhe-applicant has the burden of estabLishing thattr. ".there ls publlc need (for the grant or transfer of a-SBDlicense) and whether such l-icense wttt be in the publ_ic in-terest," Maurj.ello v. Dri.scoll, 115 N.J.L. ZZO, 221 (Sup. Ct.
1947) 

"

The appllcant falLed to attend the hearlng, but
1l-1 afforded lts counsel the opportunLty to ad-

Hearer comectly evaluated the testlmony and appLied the appro-priate 1ega1 principles ard crlterla.
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Thus, I find the &cceptions to be J-acklng in nerit.
Having carefuJ-ly considered the transcript of the

testimony, the Hearerr s Report, and the Dcceptions filed by the
applicant thereto, I concur in the findings and recommendatLons
of the Hearer, and adopt them as ny concluslons hereln"

.Accordlngly, it is, on thris llth day of Septenber,
1977,

ORDffi.ED that the application of D & D Beverages,
Inc. for transfer of State Beverage Distribution License No. 47,
lssued by the Director of the Dlvision of A1coholic Beverage
Control, from Lincolt Distributor, Inc. and to premises 145
Stelton Road, Piscataway, be and the snrne is hereby denied.

;IOSEPH H. 
',m.NRDIRECtrOR

5 , DIS CI PLINARY PROCEEDINGS - FRONI - EII{PLOYMET.f:T OF CRIMIMI.LY DISQUAI,I!'ID
PERSON - NO BRUE BOOK OF ACCOUNr . LICENSE SUSPENDM FOR BAIANCE OF TERM
OR I'ITTI], IJNIAI{FIJI] SITUATION @RREETED NCTT IESS THAN 96 DAYS.

fn the Matter of Disciplinary
Proceedings against

Ann Havek
t/a GiEi
415 Totowa Avenue
Paterson, N.J. O75O2

Holder of P1enary Retail
Consunption License C-57, issued
by the ltunicipal Board of Alco-
holic Beverage Control for the
City of Paterson.

: CONCLUSIONS
- ^$,l: cul(l
. ADNFQ

Anthony F. DeMarco, Esq., Attorney for Licensee.
Mart Vaarsl , Deputy Attorney General, Appearing for Divlslon.

BY THE DTRECTOR:

At the conmencement of the hearing ln the consolldated
proceedings in this Division, the licensee changed -her not
L'uirtv plea to non yq1! to charges alleglng trraE, (t) ot-divers
6ffisirrsequenTTo-'?Sdfober 25,-1976, s[e lurchaied alcoholic
beverages fron other than the holder of a New Jersey manu-
facturerts or wholesaler I s l-lcense; ln violatlon of Rule 15
of State Regulation No. 2O; (2) she per"roitted George Hayek, a
crLminally disqual-ified person and not listed on her llcense
application, to exercise an interest in the license; in vJ.o-
t-aiion of N:J.S.A. 73:1-2J; (r) she ernpl-oyed a cflninal-ly dis-
qualified person, to wit, George Hayek; in violation of Rule
'1J of State Regulation No. 20; and (4) she failed to naintaLn
and keep true 6ooks of accormt; in vioLation of Rule 36 of
State Regulation No. 2O.
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In corurection wlth the aforesaid, it was stipulated by
the_ Deputy Attorngy ceneral appearlng on behalf of the Divlsi6n,with the aclcrowledgement of licenseets counsel, that the sus-
pension to be imposed would be one hundred and twenty.(12o) days
gn tf-e charges herelnr-with remlssion of twenty-four- (24) aaysfor the pJ.ea entered, Leavlng a net suspenslon, of nlnety-six(g5) oav-s.

Accordlngly, lt ls, on thls 12th day of Septeu.rber 19TT,

ORDRED that Plenary Retail Consr:mption License C-62,
issued by the I'luni cipal Board.of AJ-coholic Beverage Controlfor the City of Paterson to An:: Hayek, t/a G5,CJ-, ior prernlses
4'l 5 Totowa Avenue, Paterson, be and the sane Is hereby suspendedfor the bal-ance of its term; vlz., midrlght, Jucrc 30, 1978-,
effectlve 5:OO a.n. on Tlresday, September 20, 1977, and for
the tern of any renewal of sald llcense which nay be granted,
wlth leave to the licensee or anv bona fide transferee of the
llcense, or of any renewal of saie-FcenE"hlch nay be granted,
to appLy to the Director, by verlfled petltion, for the llftlng
of the suspension whenever the unlawflrL sltuation has been cor-
rected; but, ln no event shaLl the llfting of the suspension be
soonen than ninety-slx (95) days fron the-connencenent of the
suspenslon herein.

JOSSPH H. I.BNER
DIRE TOR

6. STATE LICE}ISES - NEW APPLICATIONS I'I],ED.

Julius lJile Sons & Co., Inc.
150 $ylva^n Avenue
Exglewood Cliffs, New Jersey

Application filetl Decenbet 29, 1977
for person-to-person transfer of
PlenarXr tJholesa.le Licenge 1r/-Bl froro
The tr'leischna.rm Distillin€i Corporati on.

Jutius Vile Sone & Co., Inc.
Docks Corner Soad
Dayton, New Jersey

Application filecl Decenber 29, 1977
for person-to-person transfer of
Rectifer arid BLentler Licenee R-5
fron lltre Fleischnann Distilling Corporation.

Joseptl ll. terner
Dilector


