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- Accordin~,ly,. it is', '.0~ this 6th ·day of October, -196~, . 

. -· · . ORDERED that Plenary Retail Consumption Licens.e C-491, 
. issued .'by the Munici'pe.1 Board of Alcoholic Beverage Control of 
the City of Jersey City to Elsie Rosenberger Arahi:J-1, t/a·. 
Driver·~s. Rest., for premises 778 Jersey .. Avenue, Je~sey City, 

·be and· the same is hereby suspended· for one hundred .. ten (110)· 
days; commencing at 2:00. asm~-Wednesday, October· 13, 1965, 
and· termina·ting at -2~·00 a_emo Monday, January 31, 1966 .• · ... 

JOSEPH Pe LORDI) 
DIRECTOR . 

·. :2.·. ·APPELLATE DECISIONS=- FOOD CIRCUS SUPERMARKETS, INC •. v. RARITAN 
:- ·TOWNSHIP , (MONMOUTH) 0 · · . , . . · 

f 

Food Circus·supermarkets, ID.co~ ) 

Appellant, ) ! 
On· Appeal ) . 

·.Township Committee· of the 
: .. : Township· of Raritan (Monmouth ) 

CONCLUSIONS 
and 

ORDER .... ·county}, ,. . · . . 
•' ' . ) 
:._ i. -. _ ·- - · · · . .itespondent·e 

-.~~~~ _'.·~ ..;_ ...... <.~ ~ ...;..: - ._ .;_· --~ - -- ·- - ) 
:" ~: ', 

~.:A~r~ofi'.,&. Apy; Esqs0 1 by Chester· Apy, .Esq.,· Attorneys for 
. , Appellant· • 

._.·:Ph~li·p."~iii--B:landa, Jre, Esq(!), _Attorney for Respondent. 

-<BY .. THE .DIRECTOR:· 
- - -

". :_· :~The· -Hearer has filed i;he following Report herein·: 

.... Hearer's Report_ 
. -

~/:··- · :":'.--: .. Appellant. appeals :from denial by respondent (herein-· ... 
>::.after,- Commi-ttee)' or appellant ~s application- for renewa1 of a -~-.>. 
~-plenary . retail distribution license o The Committee's determi~- -
:nation-ls set.forth in a resolution adopted June 281 .1965,­
:Whi.ch. reads : as. follows: 

' . "" -. -' ' ~ -i ' •' . - . 
. __ - , .... :. · "Whereas,. by resolution adopted. June 26, 1962, 

the_fTownshtp Committee of. the T_ownship or .Rari'tan­
gr·anted-_an<.application to. Food Circus Super· Markets;,. 
"Ine~·-~ for .. ~lenary. Retail ·Di~tribution License D-2, · 
::n1bject to :the special .condition _that the license 
$h~ll not- ·be issued unless and until the proposed 
premises:.were· first duly·completed. in keeping .with· 
:;the ·tiled and appr9ved·. plans and specifications,. 
and':"' . •' - ' ' 
•' ~ : ,' .: . :· \, '• ' ' ' 

/ .. ).,, <nWherea·s, .<the .. Township . Commit tee· of the Township.· 
9f·Raritan.on June 271.1963 and June 29, 1964 did 
adopt similar resolutions ·granting this application 
:~o:-provide· Food _Circus ·super.Markets,. Inc •. sUfficient 
1"~ime· .to ·erec.t _·the -building' as' 'filed on ·their plans 
::and :[:Jpecifications,. and · .. ' 

. ..·: ... !'Wherea~.-1 ! to· d~te ~ Food Circus Super Markets_, Inc. -
-~iinie :riot cornplied "With '.the special. condition set. forth . 
· 1n· the abovementioned resolutions· gfant.ing_- their ·appli-
.. ca tio:n~-. .. · : " - · · 
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."Now, therefore, be i·t resolved by the Township._ 
· 9ommittee. of the Township of Raritan that the appli-· 
_cation filed by Food Circus Super Markets, Inc~ for 
the calendar year 1965-66 be and·. the same is hereby 

_. dellied. n · · · ... 

. . . Appellant _contends in.its ·petition of appeal that the 
Committee··•,s action· wa·s _erroneous and. shollld. be reversed ·ror 
_the ._following reasons: 

•, ·.' . . . l. . _In reliance upon the Coinmi ttee Is previous grant of . 
license, appellant purchased.certain lands upon which· it "com-

. DJ.enced · construction of a supermarket in accordance· wi.th. the · 
plans and specifications on file with the Township Clerk;" 

' . 
. . 

2. · The Commit tee renewed appellant 's lice-nse tor the 
years 1963-64 and 1964-65 subject to special condition that 
the building shall be completed.in accordance with the said 
plans_. and specifications; 

3. ·Appellant's failure to complete the· building was 
_due to "reasons. beyond control" _of appellant;· 

4. The Committee•s action in denying renewal was im-. 
proper; and . 

. 5. The· Committee encouraged· ~nother to apply. f.or this· 
.out,standing license and wil~ appro~e the issuance of such li­
.cense _to .the other applicant. 

_.·. ·.· . :_. · The .Commi. ttee ts answer admits . the jurisdictional al-
. legations of the petition and generally denies the substantive . 

allegations· contained therein. It asserts that appellant was 
not acting in good faith, ~id not have a valid building permit, . 
and mat).11'ested ·. no intention· of completing . its building "now 

·. or. witb.iri a. reasonable time;" that 1 ts bad faith and non-action 
,·.were.- ttnot in the best- interests of the Township of Raritan .or 

.. ···tts citizens~" I.t admits that another applicant has made ·ap.;. 
p~i(!~tion r~~ the _said lfcense. . 

.· ·· ·:".:·.<·\This .. is._ an ·appeal de ·.B.QY.Q., with full opportunity for· 
· .counser ~o be h~ard} to pres·ent evidence under oath and cross­
.. examine '.witnesses. Rule 6. of· State· Regulation No. 15 Reed · .· 

,_·'~ v., S~uth .. Toms River ·et~~ .. ~l. '·.Bulletin 1628, Item_ 2. · · 
. . . . ' .. ' . 

· ; · .... _·:·:· ,· _-::.·The following pictur~ ··was reflected· by the te~timony -. 
.adduced at this p1enary appeal de !!Q.!.Q. hearing: In the latter 
part ·or. 1961.appellant entered· into negotiations witl.i the · . . . 
Fa~ily' Circle. £3tores which operates a- large retail complex on . ·. 
the. nQrth ··side of Highway .36, Raritan Township (i1onmouth County) 
.to~" the. leasing to··:i t of twenty thousand feet of space wherein . · 
it intended to. __ pperate a supermarket and adjoining package · 
liquor:.· store .... :Appellant filed· an application with the Com- · 

.··m1ttee fo~ .the issuance of· a plenary reta.11 distribution 11-
:. _cense upon. the completion· of .a: building· in accordance. with 

. '_..i.platu>.·.and. specifi'cations filed with the Committee. Appellant 
:. r·epresente_d· to the .Committee that the shopping center woul.d . 

· :<1rtvolvtr ·an· expenditure or somewhere between a million~and-a- , " 
··-half anci' two, million dollars, and that the Township would greatly":-,:· 

.:::·benefit;. f'~om su·ch, ratable.· Based upon such representation· the 
·;.;Comniit~ee; Qn June. 26, 1962, issued the said ·license subject 
· ··to the· special- :condition. · 

·. ·.J::)'.·,:.,'i ·When\Fa:mily c11-C1e nOtif:i.ed appellant that it Would be . 
<«unable to. consummate the proposed lease, appellant on May .10, 
··'1962,;· purcha_sed fou.Dteen acres of adjoining land tor a total 
. .' · .. ' . - .. : .., ; . ' . ~ . 
. . , . "..·. 



PAGE .4 · BULLETIN 1646 

.contract price of $75,000, of which $25,0(l)was paid at the cios­
ing of tttle~ However, in May of 1962 the Shop-Rite food chain 
(a major competitor) opened a facility nearby and appellant con­

.sidered it inadvisable to commence construction at that time. -~ 
Nevertheless its license was renewed by the Committee for the 
year 1962-63ft) 

In 1963 the State Highway Department undertook to widen 
the highway immediately adjacent to appellant's property and· 
appellant, therefore, did not commence construction during that 
year. Thereafter it applied for and obtained renewal of its . 
license for 1963·-64. Shortly before June 30, 1964 (the expira- · 
tion date of the fiscal period) -appellant undertook some work 
on the fow1dation of the building and, again, a renewa1 license 
was granted for 1964-6.5.. · 

Joseph Azzo.lina (president of the corporate appellant) 
te.stif'ied that- he had a conference with representattves of the 
Foodtown supermarket chain, of which he was a member, and Twin 

.-County Grocery, Inc., a buying corporation, which had there".'8 
tofore g·ranted him a franchise for the operation of a super­
market at the location. The conference resulted ·in a recom­
mendation that construction of the supermarket be withheld 
until the Spring of 1966 because major competitors had expanded 
their operations in this area and it would be economically. im-

. pra.ctical to build the· supermarket at that time. It wa~ . 
speculated that, although the population increase in the area 

. to be served had not. been as rapid as anticipated, perhaps by 
the Spring of 1966 an increase in residential population migqt « 
make such construction feasible. In the meantime appellant 
applied for renewal of its license for the 1965-66 period, 

,which application was denied by the Committee for the reasons ·5-~t ... 
forth .i.n·the aforementioned resolution. 

Azzolina further testified that he had a conversation 
with Mayor Olinsky, who informed him that appellant's appli­
cation.for renewal license would not be granted. He then of-

· fered to construct a portion.of the building which would house 
_only the liquor store. This would have to be done by submit­
.ting new plans and specifications and receiving the approval 
of.the zoning board for a variancee The Mayor informed him 

.. that this was Un.satisfactory to the Committee as it was not· 
in accordance with the prior representations. 

. . Azzolina asserted that appellant has expended a con-

... -:,, siderable .SJllTI of money to date, namely, approximately $100,000 
< -.·1nclusive. of the mortgage, in reliance upon the prior actio~ 
···or .the Committee .. 

,'. .,, > 

:· : · .. ., In· further sut>port of its cas~ appellant produced the 
·:.:'."_gener·a1 manager of Food town, who corroborated Azzolina •s test!- : 
. ._._,...mony with respect to the 1;rnpracticabil1 ty of constructing the · · 
. ',.supermarket· and liquor store at this time •. · Appellant also 
· 1,produced the accountant for Foodtowr1,. who stated that, on the 

basis of his experience with supermarket operations, it would 
not be economically feasible to build the supermarket until · 
at least the Spring of 1966~ According to his estimate, the· 
.·area is a "borderline" area and, with anticipated population 

. growth, · 1 t may be practical to undertake such construction in .... 
· .. six months to a year, i~e., presumably sometime in 1966. On · 
- :;·cross-examination he added, 11 You can estimate it and it looks 

--·in our opinion we had discussed this very point and w.e are 
;.:. qu.i te ·.sure that by next Spring he sliould be_ ready to have a sue ... 
. _·cessful market .• " 

-~ - 'r ~. • • , 
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James G. McAdam (the building inspector for .the ... muni­
cipality). testified that a variance had been granted for a 
building of eighteen or nineteen thousand square feet; that 
a variance would have to be applied for in order to construct 
a liqu~r store of approximately two thousand square feet, but 
that such land use would not be permitted at the ._contemplated 

.site under the existd:ng zoning ordinances. In any event,· no 
application has been made for such variance and, indeed, the 
prior building permit has already expired. 

Marvin Olinsky (the Mayor of this municipality) testi-' 
fled that he informed Azzolina that the Committee had been 
"misled, had been made fools of; that when the origin~l ap­
plication had been approved it was for immediate construction 
of a ratable for the. Township of Raritan and that with each 
subsequent renewal-·· Mr. Azzolina knew that we were not happy 
with the delay and·with each subsequent. renewal Mr. A3zolina 
prO'mised that _the following year he would build, and we felt 
that we could not and would not go along any longer." He · 
added that Azzolinats reason fo~ not constructing the building 
as promised was that "he had run into some monetary problems." 
Finally the Mayor stated that it was unlikely that there would 
be any ·substantial increase in population during the coming · 
year and, if that is the reason for appellant's delaying 
construc~ion, the Mayor felt this facility will probably never. 
be built; that, "if he continues as he has in the past, four. 
years can pass again. I see no reason for the license to be 
tied up in-that l~pgth of time." · 

Before proceeding to the consideration of the merits 
of this contrQversy, some well-settled applicable principles 
are worthy of repetition* A liquor license is a temporary 
permit or privilege to conduct a business otherwise illegal. 
Mazza v. Cavicchia, 15 N.J. 498, 505 (1954). Whether or not 
it is to be renewed rests in the sound discretion of the local 
issuing authority and the Director should not interfere unless 
the evidence indicates a manifest abuse of that discretion. -
279 Clutl, Inc. v. Newark, 73 NsJ• Super. 15, 21 (App.Div. 1962)" • 

. As was said in Zicherman v. Driscoll, 133 N.J~L. 586, 587 · 
(Sup.Ct. 1946): 

"The primary question presented is the right of 
tl holder of a plenary retail consumption license to 
a renewal of that license for a.subsequent term 

"The question of a fo:!'feiture of any property 
right is not involved. R~S. 33:1-26. A liquor li­
cense is a privilege. A renewal license is in the 
same category as an original license. There is no 
inherent right in a citizen to sell intoxicating 
liquor by retail o•o and no person is entitled as 
a matter·of law to a liquor license •••• No licensee 
has vested right to the renewal of a' license •. 
Whether an original license should issue or a license 
be renewed rests in the soimd discretion of the is­
suing authority~ Unless there has been a clear abuse 
of 'discretion this court should not interfere with 
the action of the constituted authorities. The 
liquor business,. is one that must be carefully super-
vised and it should be conducted by reputable people 
in a reputable manner. The common interest of the 

·general public should. be the guide ·post in· the. issuing ·· 
and renewing of licenses & "· 
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In this case the Committee was confronted ·\.Jit_h . .-a· non-
.user of a license for a period of three years. A protracted.non-· 
user might, ·1n a given case, cause the municipal issuing authority'..· 
to determine against a renewalo Re Tarantola, Bulletin 570, 
Item 5. No renewal need be .issued where no business has peen 
conducted for a protracted period of time and where convincing 
evidence in justification of the non-user is-not adduced. Hall . 
v·. Mt. Ephraim, Bulletin 786, Item 2; s~e Kalman and Prickett v. . · 
Southampton and Div. of Alcoholic Beverage Control (App.Div-•. 1953), 
not officially reported, repr~nted in Bulletin 1527., Item· 1. 

· Using these principles as a guide, it is· incontrovertible·. 
that the Committee, in its judgment, decided that the third plenary 
·retail distribution license permitted under its limiting ordinance 
should be issued to an acti~e operator in the best interests of 
the col:nrnunity.· The evidence shows that appellant represented. to 
the Comi11ittee at the time of its first application in 1962 that it 
intended to build a facility of eighteen thousand square feet in 
the Family ·'Circle Stores, which would be primarily a supermarket •. 
By its letter dat.ed August 29, 1961, it f_urther represented that 
the total shopping center would bring an additional ratable_ of a 
m111ion-and-a-half to two millio·n dollars to the Townsh:l.p. In 
that letter 1 t also stated that "In order to assure a .successful· 
operation we ask that you consider us for a license to operate a ·.. .. . . 
retail liquor package store in our proposed food market~'! 

. ' 

. · · The conclusion is inescap_~ble that the Committee acted.- . · : 
upon such representation (that the· construction would commence ... · 
within. a reasonable time) in granting the first appliea tion·. for· · · 
license. The supermarket _and liquor store were not built. .No~·· 
have they been built to this day. In fact, in his testimony before 
me Azzolina stated that he would not commence construction until · 
the Spring of 1966, if conditions· at that. time were favorable .• 
This means that, based on the est;lmated time required for con­
struction of the supermt:i.rket and the liquor store, he could not. com- · 
mence operations until .. well after the end· of· the 1965-66 licensing.· 
year. The practical effect, therefore~ of granting renewal of 
this ltlcense woulq merely be to put appellant in a position where 
it·would be·requ.ired to make another application for renewal for~ 
the 1966-67 licensing year without actually having operated under .. 
it~ 1965-66 grant. · 

.. ' 

,•. 

'! 

Appellant argues that 1 ts failure to construct was· du_e. ·: · :.·.; ;· 
. to factors . beyond its control. This is contradicted by the ·testi~': ·· 

. mony of Azzolina, who frankly advanced reasons based on business· . 
·.judgment which prompted the decisi.on not to build. During several ._, ", .. ·· 
of these ye·ars major competitors entered the area. In 1965 ap- · .. · ·:. · 
pellant heeded the advice of representatives of the parent company·· 
to·:. the effect that it would be financially u~~afe to commence .. · · 

··.operations until there was a populational· increaie sufficient-to ... 
... ··.·.support a successful· operationo As expressed by a.ppells.nt 's· · · · 

:,: ·accountant, such growth would likely take p;tace in about six .. >.· 

·< -months to a year. In addition, Mayor Olinslcy insists· that. the 
·.reason ·given to him by Azzolina was that he had certain "monetary . · 

problefus." · · 

·. · .. . . I am persuaded that 1h e reasons for appellant's. failure: 
to.construct its building a.nd to use its license were based 

· primarily'upon its own business judgment. The test here is not 
".whether appellant's financial condition or the presence of 
. competition. or populational factors justified lts fai;I.ure to· 

·: .... -construct its building, but whether the public good justified · 
-~ :~enial of renewal of the license in view of appellant's failur~ ·· 
·.''_to :exercise the privtlege co_nferred theret>y. 'rhe Committee . · .· · ... ·: 

,.·r,. ,. 
. · .. ··,":..,. 
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might well h~ve concluded from· the failure to use the license 
that. the ne·cessity for it no 'longer existed.· The ultimate test 
in the establishment and issuance of such license is \i.rhether the 
public good requires it •. Blanck v. Magnolid, 38 N.J. 484, 491 

. (1962). . . . 

Appellant raises the· additional argument that it has 
a vested interest by reason of the prior grant of license to it, 
arn that it will suffer a financial loss because of the Committee's 
action, citing Lakewood Tp .. v .. Brandt, 38 N.J. Super. ·462. The 
simple answer to this is that appellant has not used its license 
nor has it constructed premises for its use. It should be noted 
also that appellant's primary bus;tness.1s that of a supermarket 
and, as testified to by the general manager of the Food'town chain, 
a supermaket can operate successfully without a liquor department. 

·There is no reason why appellant cannot in the future, when it 
considers conditlons .desirable,.construct and operate a super­
market and thus have the full benefit of· and take advantage of 
its capital investment • 

R.S. 33:1-26 provides that "All licenses shall be for 
a term of 1 year from July 1 in each year." Under this statutory 
imperative,. the Committee was required to re-examine applications 
for renewal. A renewal license is in the same category as an 
original license. Zicherman v. Driscoll, supra. 

~~he evid{?.nce is convincing that the Committee, in 
conside~ing appellant's .application, felt that appellant had 
fni.1.E:d to; comply with the speciaa. condition that it construct 
a, bttilding suitable for its operation, al though given ample and 
reasonable time within which·to do so. It evidently was persuaded 
that appellant had not convincingiyestablished valid justifica­
tion for the said non-compliance.and for its non-use of' the said 
license. 

Finally, the .Committee was of the conviction that there 
was a present need for another active plenary retail distribution 
license and that the best interests of the cormnunity would be 
served by such issuance to another applicant, presumably equally 
qualified. 

Nothing has been presented at this hearing to indlcate 
or suggest that any member:: of the Committee has been improperly 
motivated. 

Based on the record taken in its entirety, it cannot 
be said that the Committee's action was unreasonable, arbitrary 
or capricious.. On the contrary, I find that the Committee's 
action was a reasonable, circumspect and proper exercise of its 
discretion. Thus appellant has failed to sustain its burden of 
establishing that there was an abuse of discretion by respondent .. 
Rule 6 of State Regulation No~ 15. 

For the reasons aforesaid, it is recon~ended that an 
or·der be entered affirmin~ respondent's actlon and dismissing 
the appeal .. 

Conclusions and Order 

No exceptions to the HearerWs Report were filed within 
tj_me, pursuant to Rule lJi, of State Regulation No~ 15. 

Having carefully considered the record herein, including 
the transcript of thG:~ tes·timony, the exhibits, the oral argum~nt 



·. 
-~ . ~~;.;:.-~ ._ ... ... ,. 
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of counsel in swnmatfon and the Hearer's Report, ·I· concur ·i·n ·the 
findings. and c·onclusion.s of ·the Hearer and adopt them as my con-. 
clusfons herein .. 

. · . 

Accordingly, it is, on this 5~h day or October, 1965, · 

. . ·oRDERED that the. action of respondent be and the same 
is.hereby at.firmed· and that the.appeal. filed ·herein.be and.the 
same is hereby dismf·ssed. 

· ·· .. , · JOSEPH- P.. ·. I.ORI)]:;,· 
.DIBECTOR 

.3~ ·,. DISCI'PLINARY PROCEEDINGS - . $ALE TO ·INTOXICATED·. PERSON - . LICENSE 
. SUSPENDED .FOR 20· DAYSe . . . . . . 

·I~ . .the· Matter ·or Disciplinary. · 
· Proceedings against 

· PaUl·,,~ s :·shore Liquors,· :i:nc. 
· · t/~.· A·sbury ·Shore Louri.ge*. · 
. ·-_·429~33 Cookman Avenue · 
· Asbury Park,. No J.," · 
• '1 ...... 

. .GONCLUSIQNS 
and · 

,ORDER. 

· .B'.older .of Plenary Retail Consumptfon ) 
·Licens~ 0~1,, :issued .bY t~e Ci~y 

· Co\incil . of· the. City of. As bury Park. ) 
.· "·· . . ' 

~ . . 

~'- ~.~· - ~ --~.~ ~ ~ - -- --·-.., - - --
. . 

~dwin J •· ··F~~'. Esq.··, Attorney for Licensee 
Edward. F·. Ambrose·, Esq e, · Appearing for Division· o:t Alco~olic . 
. . · , · · · . Bevera~e .Control. 

· ·BY THE DIRECTOR: 

The Hearer has tiled the following Report herein:. 

Hearer's Report 

Licensee pleaded not guilty to .the followin,g charge: .. 

·1ron March 13·, 1965, you sold, served and deliv.ered. 
and allowed, permitted and suffered the sale, service 
and delivery of alcoholic ·beverages, directly or in­
directly, to a person actually or apparently intoxicated_ 
and allowed, permitted and suffered the consumption or · 

.. such bevera·ges by such person in and upon your licensed 
:pr.emises; i~ violation of Rule 1 of State ·Regulation 
No·~ 20e n · · · · 

. ·.· ·. . ' ' ' ' 

. .. . ... · ... "· The .... n1v1sion ... orrered the testimony or three. or 1 ts· ~gents .. · 
·to: substantiate the ·charge~ · " . ··.,.· 

Agent· S testified that he arrived in the vicinity or the 
licensed premises on March 1.3, 1965 at about 9:.30 p.m. accompanied. 
by Agents 0 and B. Agents 0 and B entered therein about 9:30 p.m.,. 
a.nd he entered the licensed premises, which contains· a "circular~ .. 
type bar" for servicing its patrons in one room, at 9: 50 p.m. .·:" 
;Alongside the barroom is_ situated a room qontaining _tables and .. . 
;-:chairs and a pool table.: He. sat at· the bar directly across ·from.<:·.'' 
·where Agents o and ·B were seated •. Tb.e pat~onage of ~ive ·male:s:·/ .. -~,,>:r 

.. '..·and. nine females was .. scattered al.ong the· bar~. , Tendi~-g. bar-, .... w~s!'.~: .. : .. ·>>:. 
''.:'..':. ,· . ., . . . .... " . . . . .. .. ,"• ::.!·",.' . ·, ':: .... :.'. ·':'··_.:::: <>. 

,,,}~(for 1,964~65; t/a CheZ 1:- Cocktail Lounge for 1965':"66) .\ · ,', ,·· :'·<'''t 
I.{•• 

' :··· 
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- -. : .. -Mar_gar~t" Hogan, who' ~was a:. ·sto-ckholder, an _offi_cer a:nd -a director 
" . or _·the licensee corporation. - - - · 

- ·. _ · _ . . : His· a.ttentlon wa~· -directed -to a Harold Brash (hereiriaf·ter 
·a·:ra.-sh) who ·was seated next to- a couple across -the bar_ to th~ left 
of Agent B. He appeared _to be intoxicated and was· talking loudly 
·to the male seated ·next-to him and on "two,different occasions he 
stood up- and le.arted on the man, put his lirm around him, talking 

-to· hiin. I. noticed at times he tried t6 put his arm around the man_-. 
and missed and his hand slipped down the man•s back. As h~ was . 
motioning.with h+s.hand he_ti~ped·over his drink a couple of times 

·and the person's drink who was sitting next -to him •. I don't know 
· whe_ther the people bec~e. embarrassed about him being ther,e, but 
-they got up-and left-about ten p.m." He noted that Bra~h· constlmed 
~ .P~i'rt or· a .dr.ink. that was in front or hinia 

After the --·c.ouple left, Brash' walked to where a woman -
was seated at the end ·of the-bar. On the way he staggered and 

·hit' the -wall~ ·He had difi'icu1ty finding the stool and sitting. 
next to the woman. He heard the woman say to Brash, "'Get away 
_f'rom me. Don't bother ·me.'" Thereupon he walked towards the -
front -of the ba-r·, about _one-half the -distance he. walked previously. 

: -He staggered -and- held on to the bar. He picked up a packae;e and · -
·rumbled for the change on"the bar~ He then walked as far as the· 
front door, a distance of ·about twenty-five f'ee.t.· He staggered 
on. his way to the door. As he was going through the door, _Mis·s 
Hogan reminded Brash not to forget his coat which was at the pool 
table. He turned around and staggered again. As he was going 
around the bar he stumbled and grabbed hold of the bar. He stag­
gered near the pool table and had difficulty putting on his coat. 
He returned to the bar and requested Miss Hogan to serve him a 
drink. - She replied, "•No, you had enough,"' and "'It is my 
busine~s to know what your capacity is because-that is what the 
ABC book says,'" :~nd walked away to serve other patrons. At- this 
point he was 't_alking loudly, challenging ·patrons· t_o shoot -pool .. 
The challenge was ignored.· His face was flushed, he couldn't 
be understo<;>d clearly because his speech was thic.k and slurred. 

.. .. -

When Miss Hogan came near him.again he asked for an­
_other .'dririk. Th.,is tinie she served him a drink of whiskey and a 
glt!iss .. of water arid accepted payment therefor. 

. . . .. ' . 

: - · Brash consumed a portion of_ the whiskey, whereupon 
. Agent s· came up to him and seized the· remaining portion thereof 

<- and· .identified himself to Brash and 'Miss Hogan. The agent then 
·.'held Brash.'s arm and assisted him in walking to the pool table 
-· for questioning. Brash sat down at the pool .. table because he 

had trouble standing. _ · 

. . _ Upon quest1o·n1ng, Miss Hogan admitted informing Brash .... 
· that he_ had enough and that it was her business to know his - . 

- . capacity I) Further, $he ad.mi tted that Brash appeared to be in-... 
toxicated. · ' -

The chemical analysis of the unconsumed portion of the 
drink seized by Agent S. indicated that it. was an alcoholi.c beverag~ •. 

Under vigorous cross examination, the testimony of 
'Agent S ,.~id .not vary in the material and major aspects of the -
--f~ctual question involved in the instant proceeding., The witness· 
.-did admit that Brash .was _hold1.ng -a package in one hand while he­
--wa~ attempting to put his coat on • 
. ~ . . ' 

.. . Agent B testified that he and Agents 0 and· S arrived at_ 
., the. vicinity of the licensed premises on March 13, 1965, at ~bout 
·9:30 p.m. ·He and Agent p entered therein immediately and s~t at 

•. . 
.. •·· 

,.._ 

I' 
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the right-hand side of th.e bar about midway be~ween the ~eront. 
and rear~ Miss Margaret Hogan was tending bar. He sat on a· .. 

·stool ne~t to Harold Brashs He noted Brash was talking in a. 
loud voiye to a couple seated next to him, bragging about hi~·:: .. · 
:p~owess at shooting pool. His speech wa~ thick and .slu:rred •. · . 

. H·e put pis arm aro'und the male patron, his f a.ce six inches from 
the male •s .faceo He .spilled a part of his drink and a part of . 
the mal~ds. drink. He turned· to the_ agent at one time anq babbled 
incoherently.·.· It was. the agent's opinion that Br.asn: was lr,.tox~ · 

· icatede . The· coupie left at- .about .10 -p.m·. ·:Brash· babbled. aXc)pg 
and appea.'red to be talking to himself .• · · · 

~ . ' . ~ ·,. ',. ' . . 

Brash got off his seat to talk tb a female patron .. 
seated at the end of the bar about twenty-five feet away ... He 
walked in an erratic and shuffling manner. He had difficulty 
in seating himself on the chair next to the female. In- return­
ing he bumped against chairs.· He had dtfficulty in picking .. 
up change from· the top o.r the bar.· He picked up a package.and. 
walked· to the" front entrance·~-_ He· shuffled and his .head bobbed · 
·and'hE3. wa.s:·w~aving~·--When he arrived· at th&-door,· .. Miss Hogan. 
called· to -him··not~ .to· forget hts cb'at. She reminded him that 
the coat was near the· pool table·.- In walking to the pool table 
he almost fell dD'wn. and had to hold on to the bar~ He still 
held a package.in his hand and had difficulty in putting.on 
his coat. He walked back to the bar and, when: he requested 
Miss Hogan .. to· give him ~ drink, she responded, n1you had enough ...... 
I am supposed to know your capacity .... The ABC book says -it.' u 
Miss Hogan then walked away. When she returned he again.said, 
n •Give .me a ·drink.'" .'T_hereupon·Miss Hogan pour_ed h:im a lii~f"skey· 

. cf;rink ·and a 'glass of· water and took p'.ayment ·th~refor •. At. this . 
poirit Agent·s ~en~ over·and cohfiscated the drin~. 

In response to the question, "Did you hear any of the 
agents ask her anything· with respect to the man's condition of_ 
sobr:L,ety or intoxication", Miss Hogan admitted that.he appeared 
t_o· be intoxicated. · 

. . . Cross 'examination proved.'·to .be mai'nly .cQrroborative · 
of the: ·witness.• .. ·testimony. on: d-irect ·examination ... ··' 

. . ' . . . ', . . . . . ' . 

_ . . · · It was stipule.ted- that the testimony of Agent O on 
direct ·examination wou.ld be the same as Agent B's on direct 
examination, leaving -1.icensee ~ s . a t_torney with fuli. right of, 
cross· examina ti"on •.. ·· .. ·~· · · · · · · · · · ·. · · · 
/ · .. 

, .... , .. · In, rebuttai· th~"-116.e:risee called· a.s".·th~:·r1rst wit:rie·ss .. -.,: ·: <':· 
,-,: M:is'S.-·Margaret. ·schimmelbusch·~ .. ·,She statecl that ·she .. enter.ed·: the· .. ::>_-~-·.-':;_ · 
"~_"lic~nsed pr_emises on_. March .13_, .1965.{ at· about- ?:.30 .. or. 9· p$ms ,- /:'-": <:. 
O_::a.qcompanied-: by a-,_Maxine_·R~1lly:,· and.. sat at"·the l:>ar ·.wherl,' ·sh_,e.- . -,·. ·.·· _ _.,_ 

,: ·.'.:arrived~ .. Brash" was· seated:. at·. the bar across· ,from :where .the wit-.· ·:·: 
... :-.,riess:·.sat~ She. r~mained ·1rJ>-.the premi's'es unti-i. afte·r the'· Division: .. ._, > 
: ... · 'agen:t.s departed. When· she ·arrived she noted ·that Brash .(whom . _.". ·· · :_ 
~~~~h$-·h~d seen in the licensed premises·on prior·ocQasions). h~d··~ 

· · ~"~_a. glass :·of· beer in ·r-:ront of him~: '"She _also. took note· .that Brash · .... 
· ·.had ~·a. "shot" . during the course. of shooting pool.·· It ·was her · 
· opinj.on that Brash_ was not intoxicated· ~1hen he. left the· premises Ill 

He. did not·· stagger, \nor was he exceptj.onally loud or. boisterotre .•.. 
He has a natura.lly husky voice. His face was not flushed, .he.: ... ._. 
has a naturally ruddy complexion.- She did.not ·see·hiin spill.·: .. '· 

•. any dr1nks. She heard .. Miss Jiogan say that 'he should go hom.e. and"-· 
· ·e?-t ·his steak" · · ., · ,_. . .,_·. 

. . . ·On cross·, examina·t:i .. on she. stated that she -d-id -. rfr:it: .. :1l.eai~{ 
·-Miss :\Hogan .~a.11 hiru · b_ack for· his. coat, -.. nor· di_d :.she· see·. hiri1;:·~~·i~···:::·: 
_ ··~9.\ra:rd~./-·~he. poo~<~able .. ~ci :g.et- hi$· ·coc\~.,~>or-., try .ft~ 9?.~. --.. _' 
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. -Baroid Bra:sh testified· that he ·resiae·a ·in the immediate_· 
neighborhood of the-_ tavern. He ·is· engaged in· eiectro-plating six · 
days a week. Ori --Saturday,· March-1.3, 1965, he went ·to _work as_ · 
usual in the morning and returned home after work at ·about 5::30 
p.m. ·ge· had a sandwich and thel'.l went to the licensed premises 
between.7:30 and 8 p.m. that evening. ·He drank no alcoholic bev­
erages that day.· unt:\.-1 he _entered the licensed premisese His work 
necessitates that he.· come in contact with various acids which he 
sometime·s breathes iri, it sometimes affects the joints in his 
body and his gait. He. explained·, "My rigbt leg, my kn.ee~_has 
been broken, and· 4 -:have a littl:e arthritis or some ·such thing · 
in that knee.- I .may have ·a limp or some:thing. I 'don't notice 
it so muc~ Q"Q.t .,~t- do_es _·h'ilrt.n · His eyes- coul.d be blood..:shot, and· 
posi.ibly his face -eould be. flusl1.eti.~ · Thi$ Hearer noted that the· 
witness' finge:r.s had some brown1.sh tint which appeared to be 
nicotine·markings, and, some light scarring on his hands and 

. fingers.-·. There did .. not appear to be any· swelling or deformity 
except .. for a slight deformity of. the. right. 'hand. . He e~plained 
that, until he.limbers.his hands,·there is loss of gripping 
power. · · · 

· · When he· arriv.ed at t;lle- iicensed premises Jean Sabathe . 
was tend.ing bar~-. He;_ had a. beer and played a game of po.ol •. He ... 
"had .:3'; 2 or .3. glas~-es ~:f beer and2~'.shots or whislj:ey ~ _whate'7'er 
the amount is. I don •t know." · The ~ni-rd shot or whiskey was the' 

. one the a,:gent· ·took. away. ·from . him~ . He. didn it . recall whether or ... 
no't he had. ~-JJJ.y· tjf·.'.that dr_ip.k· •. , He-.played sevei;al ·games or pool, 
including one between 9: 30 ·and 10 p.m. which he won quite· .. . 
handily •. · . He was talking to. a c·ouple . named Bert and Helen. · · 

. Bert was· a little hard:· of hearing, and he migh:t have raised 
.. b.ls voice ·1n talking with. him •. The juke box was playing almost .. . 
. all o-f., the time.·· He· di<i not stumble, ·stagger, kick ·stools· or.. .. . 
weave. : . He de~li~d trying to put his hand on Bert's back and. :. "; 

:missing. it compietely •.. He didn't recall having any·difficulty · . 
. in putting. on- his" ·coat •. ·. "The package. was a brown paper bag :which-.· . 
. contained·~:~s-teak,:·and-«f"re·n~,b. fries and was not tied with a string~/. .. ,, 

· ·.He· did. no·t .-s:tagg~·r.-~or · w,eave,- ·_in going over . to the. pool .table with ... ,·.: · 
:·the agent.~·: aft.~f· c;me ·of them took_ his· drink• . He walked the~e ''.':'_ > :: .. · 
-'.unassiste·d~: .. FUr~he:r;, he denied he was intoxicated~ He in.sisted·'.· · , ... 
"he had. ru11,·corttrol of his faculties -- mind,· body and· extremities ... ~,. ... 
. He· denied· that Miss· Hogan refused to serve him because he had . · · 
enough to drink._'._: .. Miss Hoga~. did request him to go home before··,,:''.·<·· .. 

·'the· p~eait.· go_t,>cq.Id ... ,Conc.e-rning ~he female .seated at the end or·., ... <. 

_th~ .Par,. she had~.l:>e~n h~~ gir:t. f!iend and, at :tP.e time, they ... · · .. :: .. )_,.· 
. :\.rereti t~- oh .. ;friendly .~ei'I11S. ·She merel~('J:•efused his overt-µ.J:ie .. to.· 
.~~ke· peace~·.,-_·· · : · _., · · ·· · "· · · '· .. :., .. , . ,_ 

.: .... : · · .. , ... · :: ... «o"h-. crpss~ ·examination ·B~~sh; admitted having . been intoxi-: "·· 
~ cated:· prio·r ... to March ··13, ··1965 •.. tie .stated he was sober between .. ·., .. 
· 9: 30._ and IQ::JO on ·the night of March 13, _ 196 5. He was a patron ·,.· :" .· .. ··'."·-_ 
:.or the .lice~sed .·premises, "Maybe. once a week; maybe not ~hat :often."~.·: ... ·,· 
In·response,,_tO. the question, nMr~ .Brash; I am going to ask you·".·.-.-:',"'.· .. .. 
_this 'question:.·. Since yo~ stated-on direct-examination that.you- _·:.>:f. ·· .. ": .. · 

. did no~ ·-s:tmnble, c;lid not stagger, that you did not bump intO.""·.;. <.· :,., . · .. · · 
anything,. then ori that· particular date I. would take 1 t. from· that ... . _.': .'

7 
, ... :.' 

you were ~ot suffering· any .111 or adverse effects from you- employ-·"·:.>: -,, ... -~ :_· 
ment., Is that' true?'' Mr. Brash answered as follows: . "I· was ! . '". ' .. -.· .,,~:;: . ·.· 

· so~ · I was· sufferini' no more than I ever do, just normal~ . j_ust·" : ,.· ... ·_ . ,,.-
normally do .• fl . He ·admitted having four beers and two and one·-half· · _-:.; ~-

: gia·sses of' whiskey between 7: 30 p .m. and 9: 30 p\~in •. He denied· ·.-
~:that Miss-· Hog~rt. ever called him .back into.' the pr.emi;;~s. .. after·· ... _·;: .. :_: . 
. St"a.rtirtg to :leave •.. He did. not :recall walking towards :the 'door·: I< . 

.-: until. he aptually.' departed· ·from :the premise-s. · He put his coat-. 
·"~·-on· 'after· Det·ective ·Burke .spok'e_ wi.th him.- · (Det.ec.tive Burke:. had .. 

' •• ·,. ' • . . ' t' - I 

. ·< 
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respC?nd~d ~9 ~ ... t,el<;lphone_:. c,~l:L._ .m~qe., by_ 9n~. q$: the .. '~gents_, .. to. 'the 
·Asbury Park·. Police :.pepartm~.nt. ,El.f~e~.:::Brash ~~,fused to. ~dentif'y. ·· . 
. himself ."t:o ~ ~h~ .fi:g~~;t$!J .. · :He:' .s~~t~~i'· t~at .Mis~ :f!ogan.::did not. r.efuse · 
. to .se~ve.~·h1~-~ ~·;.She· :di~ .. su~g~~.t: .. ;.th~t,:.J~e ·:·should -.l_eav~ beqause his.·. 
stealc wa~ gqing' ~(j ~J?e ::r.u~~ed~· :' .. 1inally .l}.e .sta~e4. .«t}J.at be·· 1:eft ',/ ·. 
shortly· ·after .:Detective" .. ~\u,:9k~ .'departed- from the p·remise-s •. -At:. . 
this': tim~ J~e put ·oi(.his ... co1at .' 1

and :~i.Ss «.Ho,gan brought .in: the. s·teak .. :_ 
from ~he'.kitcheri :and _hai?,d~d · ,1 t.- ;to· th~ ... witness; a-c~o1ss _the. bar~ . · · 

. . . . . . It wa~ shpul~ted th~t the ,testimony ~f )iaxine Reilly '. .·· ·· · 
· (who was.: se.at'ed. wi t,l1 ::Marg~ret· Schimmeibusch: in ... the · li·oens~d ·prem-··. · .· 

:. ~ses).:·wQul.d. be .. tJ:ie ~ame. as. giv~ri by Miss S~himmel_busch. .The·.· .. _: .. · ... 
-~:''flitnes$.· ad_d~:q' ~ha~·:.J3rash: .did' not -.try·. to ~eat hims'elf ·_next. to •) ' 
«his· lady(friend .. at:·,tn.e ei;ld ot the bar.pecause· the·-·~seat>was· oc.~,.> 
c!upi.ed· by.· )a _f emal'e pa trorie , · · · .· · · ·· , · · .. _ . / · 

.·· .. ·• · : .T~i:iti S~ba~}le .te~i:tried that he Wa~, and .still is, em-:- .. , 
ployeq ::·~s: .. a. ·bartender ·by .·the. l.icensee~ · . OT:t· Mar~.h. l~;· 1965.-, · .. Brash .. .,~.-.· 

. entered thc:Lli~.ens~d. ·premises· .at about 7:·40 p.m_.>::Th.e w!.tness · « 

s~rved ·l).im .one·. six-ounce «gl8:ss of :beer before he ·went. off duty· 
-at: .. 8.t>.m·.- ::.-He .remain_ed- in·-the. licensed premises until approx!-

.. m.ately .. -9: 2,.0·· P.• n1 ..... · · :bu~in~f ··this time -·Brash: appeared :to. be .acting 
· µoriila~;·, .. ~e ·qld'.'.nQ~ ... act ·peculi_arly, 'pe _did not. stagg~r; and did.· ·_ ·' ..... -­
·n.o:t··· ~aik.'._·a,_ny:··~qud~r ;.:than -usuale. The juk~ .bo~ was p'ilia.ying. almost_·; ·: · 

~o~f~~~'(sl~ •. ?i<·< ' .. · .• · •· .. ··. <.· . · ....•.•. · .. ·, , . . . . .··. . ·.· .·• · ... ·. •. . · .. ·· •.. 
. '· >;,: ~ .. ~ ,.·· . "On .. cros~Lexamination .the rttness stated: :that ·.1tc was ·<.' .. ;· 

... tt.~····oPi7~o~~:~;11B~:;:a;a:·e::·:r~r:0:t::t:::·~was···· a······~~re~~ld~r•,·· .• .· .. ·· .• 
·~ffi~er and: direc~d_r· of the li'ce_risee .. corporation and:t~nded ba;r · :: ... 

"afj.d·:-:Pe*!ormed 'other·. dutie'.s::at .. th.e .. licensed; pr.emises. . She ·.-ent·er·~d .. .-.: . 
. ~-:~h~:, lic.ense.d. pr~niises·: on M~r~h .. :1.3,:· 1965 ,:. a·t:: approximate.iy> <j',p.·me· ·: .. <·: 

.. ,,,~~#d ... sat;:.a.~ .. ·-~the en~t·o.f• .tlie.-_bar.o_· ~en she 9anie .. 1.n. Bra~l.i was play...:~<. · 
·'.;-:'fng· pool·. : .. She.· opserved · Br.a~h. _walking,_, he d:i.d. not . stagger- or • · . ..-
.:·· ~-~a v.e.f .. -h.e_'' .d1d' no.t . appear, >po 'be.· intoxicat.ed .• · ... ·.:· ' . . ' 

. <j .· .. :-· ',::: ~f~·~-M~;ga;et ~;gan testiit~d· th~t •she was·.·~ .··shilre-
· fiol.d·e;r~:~~ . .,o.f.fice_r_·· arid 9,-ir.ector ... o·t· .the li'ce.risee· c-orpo~a-t·~·on and«: .. · 
_th~:t,·:,· w;l'leri· she,"~rriv.ed. a.t the .liCe!lseQ. premi-ses on Sat-µr;day' ' I 

-~~r.cfrT~;'.·i965,'.:_.at· aho~t-.7·:45 pQm.·, .. Jean. ~aba.the was· tending ... bar .. ·,,:·.: 
,arid,'B,ra$_h .. -,was-:.seat·ed .. at· the _bar w:t..tl:J.' a .gl_B:ss of. beer in f;ront. o·r. ' ' .. 
p.imf} :._.At· Br.ash's .r~quest· she prepared. a. st·eal.t for him .~n~ wr<;ipp_ed 
,it',in- .. a"browp paper bag .with no string tied around- it.> Brash.·_ . 
. ::.~1~y~d,.:·'._p~o:t·.a~d_. l:lng.e;red·.-in -~he -~-l.~~e~9,.ed preini's.es $ · • The .. : s.te.a~ ·.-: · : .. ·._. 
-)ra~· .retu_rn·E!°d' to . the :·oven .tw:t.ce ·to prev~nt 1 t. from gett:ing ·go~~.----- ... · · 
c:~:~h~"; urged.·· 'Brash.:-to .leave· nu.m~rous times -.that night because his":~ ... 
:.;·

1;f,o;riner ::gir.1 _friend·. came.·· intq ;·the lie enseQ. · premise·s anO. ... sh~- did :· 
· .. )io~·:.wan~ ;;ariY::;··courr.not;o~· ~n 1

a"":sa:~.1+1'9.aY..:.n:tght. '<.·further.;-:. ·she.:d1q··.··:; : 
.. ~,·n<?~.,··-~~;rrt·,.the':.·steak:<~o g~t :·pol~i'. :. ·Sh~. ·lef~ ·th~_· st.eak' at ·u~e .-bar .... 
··' _t,rper~., ;e;r.asl.1:: .. hacl. his.- Iast;·:.(iriillt ·_~hen,.·t~e· ag~11~: .~ook. him ·;to the·. 
,_-_a,~.e,t:( ""cj_f:·:·~h,.e po.o+ .· tap+e" .fQr ;·questioning~ .. -... ·\ ... · · -~, :'_: · · · · · 

.· /}' .••...•. ·· .. ·· .. . : .·M~~~· ~oga~ n'!-ve~ Brash. two 'giass~~· o~ beer and: three .• 
. ·drinks cif ... whiskey, .including.'. 'the,-driri.k:,that .. was" t~_ken ·by. the. : 
· :.~ge.nt e . _. ):t: was· her ._op~~~n_,_.th,a t .B~asQ. .. was : not l·p.toxi.ca ted ·:either .-.. 
:ac.tua:J.ly'.·.~1:'· appareri~~y •": .. ·~he: µnd·erstood :.him;. his.: :speech. was: not'..':~. 
"S·~urr~(i;.·:o~ .thick,- -he d:J..d: not sta:gger. ·::(·He ·did not.:.-_spi11. ·ap.y · ...... ·, .. ;. 
-.drinks~/·<"$he d@pied"·ref~:s.l..n;g .--.hi~_-._,:a:·:~ri~: and_ .. sta~i;ng. that .he·~:~-'.:.· .. ,:,·;· · 

. ,.,should<~lea:ve; ,becau..se ·she .. J.s,: .. _sup.po~ed ··.1;.o ·]{now h,is·\c:ap_a.q~ty .b~<?:~~s-~:t.,::·,,;: 
\:-:·th~~ .. ·)ti3.c .. :'r~g'~iat1"9·ns ~~ta:t·e::~·.sq.;,·,/:.·:.~li:~-. .. :_ .. tj.·e:nf~·~ ... refusing./·td, _:s.erve· r~~llf'-.'.:;~:'/\.·. 
::_,a"',drfn1e.,beciuis·e he.·.h.ad:·toO.<mucn-~~tQ·.~;d:rink.:-.. ··B.ert. was ·.,harct«>f,:'.·: .... , <<:\t 
:;·~~-~~:i.hs:~;;~)ie.~_ .. ·:h.~~"" 'to , .b·e:" s;:P.8~.en \~·q ,.:J-~1 ::a ,:lQ~d-e1~ ... t;hari ,no·~ma:t· ;" .. ~?.n.e.~ .... : .. />::.-;:;,~;:!_.: . 
. ::Sb~::<ienie.d/.'.a(lml.t:t.ing.·,:to. the:·:,~.gem~:t.s.• .. ~11at·-:,s_h~:.:~hg~dn_-':~: ·:n-a.·~:e_:·.~..<~;rrrJ.~4, .. : 

.. "'Brash. :he:cau·s:a·::·:h0··was"··1ntox1cfated'~.· :·.As . .to·· the ·.qoat iric~d~nt~·;.~;/~ije'.''.: 
·. ... · . ~~~:tJiiJ~~i:,' .Ot Miss. Hogall on direct exalliinilti6n, ,Wait as' .f ol,10\,[SJ:~~: 



<·.:·:_·inJLLETIN .·1_646. ....... . P~,C1E')3· .. : 
.. ~.. ./. ·~ .. 

·-··: ·_.nQ,Did:y'ou see ~hen -~tr. Brash:.was :ieavirig? ... ~Wli~?i: ... tl'lis.··. ;:_.•. · 
:.-_:·incident occurred .. an.ct· they .took Mr •. Brash· in·-·t.o ·the ... -·· .J . 

. pool table did._ you· ·see Mr •. Brash -t)utting his·' coat_ «)n· z. 

:; . prior or ar:ter?· . . . . .. . ,· ~ " .. · :.· . . -' 
'· ··A. When he. was· rea.ving? . ... · 

'Q Yes, his jacket or coatj whatever.·.1t was~ :.~:· · ,: :<· ·· 
A ~en he put his coat on he put his coat .on. - . . · · · .. 

He was leaving, .I told him his· coat was over· near 
·.the pool table. It was on the right-hand side of 
·the.bar. -

Q H1;1d it been moved'? . 
A· Yes. _ . · ! _ _. 

"· Q · \fu.o fnO'ved it'? · .. · · · · 
:.: :·A. He moved .lt him-self~ ~t was· over_. completely-:,: around. 
<::~:·:the bar·.:and in back•>.· There are some hooks theree · 
··~·.\~.•-:;_·He_,..hling·: it: there~>·. · .. · ... .. . . , .. _ ...... 

··· ":er-· In: the room where the pool· . table. is?. · :: - . .. . . . . 
"·.·A Right.·:. ~hat coat' ·toO"j,-_."he had _the· ·co·at. on· tW,c) 9r 

-· · · : ·three: times off and ·on~ · Wheri he was leaving he 
·, came ove~, · he. had -pu.t h.is ·; coa.t. on, _he had: the· steak· . . . 

.. ·.1n.·his.hand1 .·he had his-coat on, ·an~· he .. had_ .. taken·.· .. 
i·t.·~9rf. _ ~g·ain~ ·· _ . . _ _ :· - _ · · · 

. Q· Then he·-.·asked for ·the drink.· Is. this_ your best .recio1-·. · 
'-:lection~ of.- it? . ·: · ~ ; . . ... 

· ·:·~--_Th~-~- .1~." my· best .:rec~11e·ction or that~·n· 
't:L. 

J•" .. ;.· 

··-~-- ·· _. .. It ·:ts apparent that this proceeding· presents a purely 
· factual question. Hence I have related the testimony adduced 
··in behalf of·. the. Division· and adduced in behalf of the licensee· 
whfch is ·essential and necessary to resolve the factual question 
herein.presented;. 

'· · . .-·· .. · .. · .... It·.:1$ a basic ··principle of law thp..tJ dis.ciplinary pro.- .. 
-ceedi·ngs-·:agains·t liquor ·1icensees ·are civil in nature and_'not · 
c·riminal;. find· require· proof by_ a preponderance of the. believable · 
evi,4ence •.. In· re Schneider, 12 N •. J.: Super.- 449 (App.Div•· 1951).; . 

·Butler- Oak Tavern· -v~ Div. of Alcoholic Bevera e Control, . 20 N. J. : .. 
373 · 195 . ; Freud v. Davis, 4 N.J * Super. · 242 App.Div. 1960) • ..- -
· ....... 

. . ' . . 

·~.,. Since this is strictly.a factual si~~ation, the credi~ 
bility· of wi tn~ss,es must: be we~ghed .• , Evidence, to be believed, 

_mu$t not·.ohly p;roceed.from.the mouths of credible witn~sses,- but 
.'must be credible in itself, and mast be. such as common experience 
·and ·observation Of mallkind ~an approve 9-S probable in .the Circum­
:·stances. Spagnuolo v·. ·Bonnet,: :16 N.J •. 546 (1954); Gallo v. Gallo, 
_ 66 N.J. Super._l (App.Div. 1961). · : · · · . ., · .· 

• ·., • - - • : ' ' ' • • • • • ._ • ' - • • ' ~-·. : •• ..- I,. 

. _ ... I. have.·had -~ri·:·,:·~~porhuiiity to obse~·ve th·e.·--Ciemea~or of_ 
: the· witnesses· ·a:s. ··_they .. testl.fled ·and,. in view· of the· conflict in 
.:'.:t_he. testimony~ ::'l have ·made:· a ·ca:re,.~ul· _analysis and ,evaluation of 
.,.:.their testimony"~ .. :· .. -'· •· · "· · · · ...... " · · ·· " · 
_,; ~~ . ;' :. " • • . ~' .. :. ' ,•; . ' ·• ···: ' - • - ' .. ' : • • ' ; ' ',, • ,; ' , ' ' • • • • \ • ! • ' ; ~. 

_.,.:. ·._· .. ·:.·. :_. .. : >.-.-·:·'fdtho_ug.h :~ii: ... of_;::tne:,witriesses·testify!ng in behalf of_ . 
.-th~ licensee:_-{incltiding l3r·as_h).-._den1ed th~t' Brash was_ actually or· . 

. \·.:appa'rently intoxi:cated; the . testirno:µy .. of .. ~he agents ·clearly es~ 
'F"tablished· the·.'observaple. mailife-stations of intoxicatipn; their . 
/?ciescriptioit of .. Brash •s. sp:eech,· gait. and deportment 1'e~ds · inevi t~ · 
,i:,:\ably to- the finding ·ar .. apparent. i_ntoxicatiori."·. I .am. imperatively . 

. ,~:;;p·ersuaded ·that. ,their· ver.sion. had_ a. substantial . ring ;'of_. truth 
: <w+th · respect to Brash •.s ·condi t19ne. :· Brash adml tted to dririkihg 
',::·three be,ers and· two.: shots_.tn a .Period .o_f approximately three 
'.):h_o.urs•· ,·.·As was. sta.ted :L~ --Freud 'v •. Davis-, . supra, experience 
:.~:,:.:·~:indicates .that such,. witnesses· :~do not ex~ggerate ·their. estimates. 

~:W' .. ·. . . · ... A.fa~r ~v~luatioh of the evidence clearlY. preponderat·es . 
·.:.:".in f-avor of a fip.ding of gui~t, .and,· I so. recommend. . _ . 

. -.... ~<:;/! ''· .... ,,,,·_ .. 
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The licensee -has no prior adjudicated re~o\rd or sus­

pension of licenseo I further recommend that the license be 
suspended. for twenty .. dayss Re Ed 1s Tavern, Bulletin 1627, 
Item. 9. 

Conclusions and Order 

No exceptions to the Hearer's report were filed within 
the· time limited by Rule 6 of State Regulation No·. 16. 

Having carefully considered the entire record herein, 
'including the transcript of the testimony and the Heare.r's report, 
I concur ·in·the findings and conclusions of the Hearer and adopt 
his. recommendations Gt 

Accordi.ng.ly·, it ·1s, on this 5tn day of October 1965, 

ORDERED that Plenary Retail Consumption.License C-1, 
issued .by· the.City Council of the City of Asbury Park to Paul's 
Shore Liquors, Inc., t/a Chez'l Cocktail tounge, for premises 
429-33 Cookman Avenue, Asbury Park, be and the same is hereby 
suspended for twenty (20) days, commencing at 3 a.me Tuesday, 

"October 12i 1965, and terminating at 3 a.m. Monday, November I, 
'.·19650 . 

JOSEPH·P. LORDI, 
DIRECTOR 

.4•. DISQUALIFICATION REMOVAL PROCEEDINGS - r.oTTERY, BOOKMAKING 
·· Afil?·POOL SELLING - ORDER REMOVING DISQUALIFICATION - DEFERRED 

EFFECTIVE DATE. 

Iii . th~r Matter of an Application 
to Remove Disqualification because. 
of a·Conviction, Pursuant to R.s. 
·3.3 :1-31.2 

Case No. l906 

BY THE DIRECTOR: 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

. . . Petitionerw s criminal record discloses that between . 
I 1934 and 1953 he was convicted irt another state eight times. ·. 

for ·violation of its gaming laws (setting up and maintaining ari-
.111.egal lo.t tery, bookmaking and pool sel 1 ing) , as· a· result " ·· . 
thereof he .was committed to a county jail on four occasions to .. 
serve terms ranging between thirty days and·one year, placed on· 
probation on three occasions and fined various sums between 
~;o.oo and $5,00.00 •. 

It further appears that petitioner was ·convicted in a .. · 
magistrate's court on February 25~ 1937 for illegal lottery and . · 
disorderly conduct (fined $250.00J and on June 20, 1955 for a . · · 
m6tar.vehicle violation (fined $78.00)e Since the crimes of · .· 
which petitioner was convicted as aforesaid between 1934 and· 1953 
.involve the element of moral turpitude, he was thereby rendered·,, 
:,ineligible to be engaged in· the alcoholic beverage industry· in · ·~··, 

! ::).~hi .s , State R. S • 3 .3 :: 1-2 5 , · 2 6 • · . · . . : · .. . '. · · .. . · · .. · 
:~: ·~ . ' ! . . . . " . • ' ' • . • '. • . • : ' 

:r :<·:.: :. ... Petitioner w s co·nvictions. in the magistrate's court'·· a.re. 
' not. convictions of crimee ,. . . 
. .. :. 



.. ·.-

Records': or thf's "Div1$1on d.1sc1ose :·that'_ the· petition.er: _- . _ 
was -employet,l,_ lri · lice11se~ _premises betwe~n April ... -an~.: l,)eceliioer. 1964; 
_·:that: on :APli1l .. :14f 1965 he f+Ied an appli,~ation_<with. the_:- J).1v1~1ort _ -

-;·,; to··remove>J11$: -91sq~lific'atiQnr -th~t- on .the:: sam~ :tl'.ay· 'h~-· was '. ' 
-"notifieg· -t~J .,a heaf1ng on his-•. :·a.ppl1cat:torLWOU1d .. t;,_'~~ held on ·May 
· 6·; .·1965;· that:--~~ .. failed· to 8,ppea1.; at "$Ucl\.-heai-~p.g·; :'that on May - -
:·.12·,-1965,.,·:P.~~it~orier _ ·w~s .. -adv:L~ed. -by c~rtlfi·ed';_--.E(i;t_. tba t:, ~by · .. -

· _--~-e~$9h···p:f -~~1_$'.:::fail.ur~:.Jo ··.a·ppe-~r for .. :th~--·.h~-~t~*16l ~his:. a:PPlication 
. ,-ha;d~bee~·:c;l+slfliss~d; that,_;in the opinion 9f' the l)irector; he had· 

bE!en .. c.orivictecl.' o:f.: .crimes_ ;J.nvolving- .nioral turpitude and wa3 . pre­
cltid~d ~.fi.-o• engaging -1n t·he ·alcoholic.· beverage industry 1n,'.-"this 
Sta_tEt .. until., h:ts·:·.disqtja.11-flcation had b~en-- ~·emoved, ·and· that any 
liceh~t:!~ w'ho employed- h1Ji1 Sl:lbj ected himself to .a su·spension or 

. revqc~tion~:~_f -!11~:-l.icense;., ~hat between May and .f?eptembe·r; 1965 
"·:· P~.~it~6:ner ·w~s··~m~l~.Y~4 .. >in. another.-license.d P._~e~ises tirtd_ that· upon 
: :.--.t~~>J-~.qu~st ::c;>f pet~t~oP~·:r. a-·· lie~r1ng on his a.pplicat~on was re- .. 
~--:-sc~ed~lea· ~or~,q3ep.tembe·~·"-·29_,.·. 1905.· , _ · · ·. ·~- _:. ·. . . - · 

,;,~.~ ..... ·.···., .~~. •;,: ... :--: ... ;--~·· _. :·--.i .. >·_.,··:, ·<· ··~·': ·-:-:_~.~· ... ~.<~>~:···«-' ':' .:,: .. , ' ·.. ,·-' :_. . . . .- ... . .. '· . 
· ·, - .='· :>"<.'. c./~t--·the h~aril1g-)ie1d he:rein, petitioner (51 years old) 

.-verified afer.esaid.' facts and. fl.lrther testified that he is 
-· "mar_rled' '~nd ': ,l.i'7'iJ:lg wit~. ·~1s· wife and four children; that .for .the -

":::past-·:f9~~,years;J:i~ has.l~ved in New-Jersey and prior thereto in. _ 
· .... -· .. fl.»:,.D,.ei··.ghoorin.·g ~ta.~e -r~r-". fffteen yea· r. s; t. ha .. · t .between 1955 and 1964· he . 
. :·ope~ated· ~ l~cheonette (5 years) an<t was employed as a manager of'· 
:.,, a 6¢>ff,e~ _:sp~p·_,(4 _.years);. that he' failed' to' _appear for 1'is hearing' '' 
. ori_ May 6 j-.· l9o~V because he . did not r~ceive notice -thereof; that ... -
"he.,. howevet; r·e·ceived· aforesaid. eertified mail and that he, -

" :.ne_ver_j;.hele'ss; accept~cf empl~ymeµ_~ thereafter. in licensed-_,preniise.s 
.,_,·:as,hereinal)ove.·outli~ed because:.he had to earn a living. 

> ' I ~ • ' .. - • ·, . ' • . • • ' • ' 

~'' 

··~ ., ' 

-,.. . , . . · Pet1 tiorier further· testified that he is asking for. '.the 
_ · Jre~oval ·or h~s· d+sciua.lification ·to· be ·rree to engage in _the .:~:·-.."· - .· ... 
,·):i,J;c<;:>hqlic. bev~rage, it1dustry. in :this. State arid th~t, ever· since·:-his -.. -
";last. -.convict.ion: in 1953.t he has ·not been convicted of any cr.ime. ·" 

' · . > ... ·. ;~t1tie~er produced three Cbatacter witnesses (a lliunicipaL. 
· '.counci:tman:, ·:::an ·assi'stant_ director .or Public Safety, and a licens~d. · · 
.·.,1nstir'ap.c_e broker» who- testified that they have known petitioner 
'.for' more than five· ye'ars last past. and that., 'in their ·opinion, -he 
· i_s,_now an honest, law-abiding person with a good reputation. 
i ·, .' • • .._ 

The Police Department-of the municipality wherein the 
.:pe,:titj.()ner ;resides reports .that there are no complaints or': 

__ _-in,~e.st~gat.iqp.s. presently pending -against petitioner • 

. ,.. _:_ ·:.: > .. Al thotigh mo~e ·than· five years have elapsed since 
- "p'eti tI.:orier' s. _las:t conviction, I. ~ould ordinarily be .inclined to 

-:· .~1:1~m~$.s ·the. peti.tion, because petitioner,, despite· the afore;:;aid 
.: letter.·or May "12, 1965_ advising 'him of. liis ineligibility, con-

,. tinued:- to· be. ass,ociated with the alcoholic beverage industr':,._ in 
-.:<this. ·~t~te·ti . I a:m, however,· favorably influenced by the testimony· · 
",-.;.~.r.·;.hj.s, phara.cteli witnesses_, his. present attitude and . the fact 
·-tba1i·he::has."not 1been convicted,of any crime .in· the past twelve 

-_ .. :ye~r $ ~-:::. · · !_. · · · · " 

. .._>',
1

_,i:\:· ... ·, · -',-: 1 ~onsider·ing ·all of the· aforesaid facts and circumstances,.· 
",I -shall g,rant petitioner's applica t1on but shall withhold relief 
_.µntil -si~. month~ after September 29, 1965 (the date of the . . 
.-within hearing)~. Re Case No$. 1701, ·Bulletin 1470, Item 7. 

;; ·, •.• . ~ - . ,,. 

,. Ac .. cor4:ingly, it is, _·on this 18th day of October 1965, 

.. ; ·", :· .. _·ORDERED that. petitioner• s statutory disqualification 
·>because of the convictions described herein be and the same is 
·~.hereby.--removed, in accordance- with the provisions· of R.Se .. · 
. _33:1-31.2, ,eff.e~tiye Mar~.n 29:, 1966 provided, however, -that 
. -.petitioner sha_ll not in .the interim become a.ssocia ted with the . ··' 
- alpoholic. beverage industry i~ this- State in any manner whatsQev~r~; ·, 

.Tn8EPH .. P. LORDI 

•. 
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.f). DISCIPLINAR.Y PROCEEDINGS - SALE IN. VIOLATION OF STATE 
· REGULAT.ION N00 38 - SALE OF DRINKS FOR OFF~PREMISES CONSUMPTION. -

LICENSE SUSPENDED FOR 20.DA:YS, LESS 5 FOR PLEAo 

In the.Matter of Disc~plinary 
Proceedings against 

BERNADINE & EDWARD FURMAN 
t/a OCEAN FRONT BAR 
1056-1058 Ocean Averiue 
.-s~a .B:rightj N oJ ~ 

·Holders_ of Plenary Retail. Consumption 
License C-2j issued .bY the Mayor and 
Council o.f the Boro~gh· of Sea Brighte 
------~----------------------------------

)' 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

Howard Isherwood, Esq~, Attorney for Licenseese 
Edward F~ Ambrose 9 Esq~, Appearing for Division of Alcoholic 

· ·Beverage ControL) -

.BY THE· DIRECTOR: 

.Licensees plead non vult to charges alleging that on 
Sunday, September 26, 1965, they- (1) sold two 6-packs of beer 
for off=premises consumption., in violation of Rule 1 of State 
Regulation Noo 38, and (2) sold a mixed drink· of an alcoholic 
beverage in a paper cup for consumption off the licensed 
prem,ise~~ in violat~on of-R()S0 .33:1-20 

. Licensees have a-previous record of a nsuspended sentence" 
by the municipal issuing authority on July 21, 1960, f@r sale 
of alcoholic benrera·ges on credit in violation of local regulation., 

The prior record of dissimilar violation disregarded 
because occurring more than five years ago,_the license will be 
su.spended ·on the first charge for fifteen days (Re Sandford, 
Bulletin 1639, Item 7) and on the second charge for five days 
(Re DeWald, Bulletin 1533, Item 11) or a total of twenty days, 
with remission of five days for the plea entered, leaving a 
net . suspE;'lnsion. of. .. f i:fteen days 0 

. •., '• "· . 

·. · ·: ·, :<Accor.di:o.gl;, it·.· is, on this 18th day of October, 1965, 
. . ·~ : ~ . . . ' ' 

. · .. : · .. ·. ·::· \,'.-'-.ORDERED ~ t.hat Plenary .. Retail Consu.mpti_o~ License C-2-, . 
issued'tbY.". the }\fuyor · ~nd Council of the Borough of Sea Bright ·to 
Bernadine .. :an~ _Edward· ·Fu.-rma.n; t/a Ocean Front Bar,. for :premises 
1056-1058 .. Oc.ea,n. Avenuei Sea Bright, b~ .and· _the same is hereby·· 
suspended':_·r9r" fifteen· (15) days,. commencing. at_ 2:00 a.m. ·Monday, 
Oc.tober· 25r·~1965, ·.and .. ·terminating .at 2.::oo. a~m" .. Tuesday, November 

'. j~'j_·-..:19?.5~.·_,: ;<-~-'. . . . . . . . . 


