STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J.

UTLF "IN 284 NOVEMBER 29, 1938

1. LICENSES - TO COLORED FOLKS - CONSIDERATIONS INVOLVED.
November 26, 1948

Harvey T. Satterthwaite, Esq.,
Trenton, N. J.

Dear Mr. Satterthwaite:

The case which you have in mind is williams Ve Hllls~
borough, Bulletin 268, Item 7. In that case I said:

W1t is all very well to talk of the theoretical protection
given to negroes under the Civil ®ights aAct, which pro-
vides (R. S. 10:1-2, 3, 5) that no tavern keeper shall
refuse to sell drinks to patrons merely because of color.
However, 1t i1s a commonplace fact that negroes, despite
this law, are frequently refused service eithcr outright
or by more subtle methods. Two.of them were informed at
the Belle Mead Inn, the nearest liquor place to the Club,
that a glass of beer would cost them 35¢ dnd a glass of
whiskey 50¢.

"Practical difficulties like these which confront the
colored race, must be fearlessly faced and given practical
and fair solutions.!

We say so easlily that everybody must not only respect but
obey the law; that bootlegging must cease; that speakeasies must
be driven out; that home manufacture of liquor must terminate;
that drunkenness and disorderly conduct must be suppressed. But
my control is limited to licensed places. Beyond that I must pro-
ceed by search warrant and am fettered by all the red tape of the
law. Su is every other enforcement agency. If, therefore, we con-
fine all licensed places to those frequented by the white race and
where negroes are treated as undesirables, we have not solved the
human problem at all so far as our black friends are concerned.
They have the saume appetites, the same thirsts and the same in-
stincts as the whites. It seems to me that the sane, broad, fair-
minded way of handling this proble is to give them a place or
places where they may congregate with their own and enjoy in kind .
the same privileges which the whites have in superabundance. To
say that they may abuse the privilege or create a nuisance is to
prejudge the case not only without hearing but without any cause.
Sv may any other licensed place. The remedy is that, 1f they prove
themselves unworthy of the privilege, it can be suspended or revoked
like any other license.

Once you give thewn the upportunity where respectable wem-
bers of the race may buy frow thelr own kind and sit down in peace
and quiet without being made to be deadly conscious that they are
not wanted, then you are in =2 position to insist on strict enforce-
went and to brook no evasions or abuse.

I should,. therefore, have no hesitency in granting a club
license to a groun of worthy negroes any more than I would to a
group of worthy whites.

Cordially yours,
D. FREDERICK BURNETT,
Comm1331oner. *c7°tﬁéfy

g@@@w J@K@wy
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2o APPELLATE DECISIONS - TEDONA v. HACKENSACK - ORDER LIFTING
f SUSPENSION. '

- 'VINCENT TEDONA,
Appelliant,

ON PETITION

~VS— ORDER

CITY COUNCIL OF THE CITY OF
HACKFNSACK

N’ N N N NS

Re%gondent

Feder and‘Rinzler, Esgs., Attorneys for Petitioher.
BY THE COMMISSIONER:

- This matter comes before ue on petition to 1lift suspen— .
sion of plenary retall consumption license No. C-55 which, by order
dated November 3, 1938, was suspended¢ fur. the balance of the pres=
ent fiscal year. Teagna V. HdCK€ﬂSaCK Bulletin 279, Item 3.

- It satisfactorily awnpears froiz said petition, auly veri=
- fied, and from independent investigation made by representatives of
this Departqent, that the licensee has complied with all the condi-
tions set forth in the order dated November 3, 1938. 1% further
appears from a letter received from City Managrr Rich, of the City
of Hackunsack that the 1lcenoee has made the required changes.

Accordlngly,‘lt is on thlu 25th day of November, 19o8,

ORDERED that the suspension now in force be lifted ef-
fective November 25, 1938 at midnight and that plenary retail con- .
sumption license No. C-55, heretofore issued by the City Council
of the City of Hackensack to vincent Tedona, be again in full force -
%gd effect bLganng Novembbr 25, 1938 at midnlght, and it is fur-
er = -

ORDERED that the licensee maintain the 1lcensed premises

in substantlally the same concltion in whlch they ex1st at the-time
this order lo entered.

D. FREDERICK BURNEIT,
Commissioner.
' 8, ADVERTISING - BILLBOARDS — WORDING APPROVED.

TRANSPORTATION - ALCOHOLIC BEVERAGES MAY BE TRANSPORTED ONLY IN
' DULY LICENSED VEHICLES.

November £6, 1938

Colonial Wine & Liquor Sto*es, Inc.,
Trenton, N, J.

Gentlemen:
There is no objection, so far as the State Alcoholic

Beverage Law or Regulatiuns are. concerned to a billboard, either
as per layout submltted viz.: :
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"WISE |
" BUYERS
Call 4458

For
Wine, Liquor
& Fine gcotch

COLONTIAL

Deliveries  Wine and Liquor
' in Hamilton at
Prlvate Cars Chnmbers STORE"

or with the addlulon ‘of the words "When You Buy At Colonlal You Are
Always Sure of Purity, Quality, Service." :

You underbtand, I take it, that deliveries may be made
only in vehicles owned or leased by you and uander your control, and
bearing the transportation insignia Passenger-type vehicles, as
distingulshea from Lrucks, may be usoa, provided they are duly 1li-

- censed.  Deliveries in pr1v&tu cars which are not licensed will
" subject the vehicle to seizure. -

Very truly yours,
D. FREDERICK BURNETT,
Commissicner.

4., TFAIR TRADE - SPECIAL PERMITS — NOT ISSUABLE TO BLACK-JACK:

: MANUFACTURERS AND WHOLESALERS INTO TAKING GOODS BACK -~ HEREIN OF
THE PROCEDURE AND THE MERITORIOUS CASF NECEbbARY TO OBTAIN A
SPECTAL PERMIT.

November 28, 1948

L. N, Renault & SOlS, Inc.,
.Egg Harbor city, N. J.

Gentlemen:

I have before me yours of the 14th, and note the alleged
threat of 2 customer that if you do not take bdck all his Renault
stock he will ask me for a permit- so as to put it on sale at cut
prlces.

Rest .assured that I shall not allow the Fair Trade regu-
lations to be stultified and made impotent through any such device.
Special permits are not issued automatically like trading stamps.
Good cause must be shown. As a matter of fact, I have lssued none
so far and shall not until a proper case is prQSPHteu consconant with
"~ the spirit of the Fair Trade apAct and the regulations, TImmunity to
cut prices is not to be purchased by merely paying a fee for the
privilege. As I said in Re Brooks Cu., Bulletin 280, Item 8:-

‘"The object of a special permlt is to. ameliorate
but not to weaken the Fair Trade Regulations "

i - If an application for Special Permit is preseﬁted by the
retailer, and it appears proper on its face, a hearing thereon will
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be scheduled and Jou,"s the manufacturer or whalesaler who has
established a price under the Fair Trade regulatians, will be given
ample notice and full oppurtunlty to present your side of th, case.

Very truly yours,

D.. FREDERICK BURNETT,
‘Commissioner.

APPELLATE DECISIONS - WELLS v. MATAWAN.

HARRY C. WELLS, )
Appellant, ) 4
» ON APPEAL
o -vs- ) CONCLUSIONS
THE BOROUGH COUNCIL OF THE . ) | |
- BOROUGH OF MATAWAN, | )
Respondent

Edward Farry, Jr., Esq 5 Attorney for Appe]lant
Edward W. Currie, Esq., Abttorney for Respondent

BY THE COMMISSIONER:

This is an appeal from denisl of a plenary retail distri-
bution license for store immediately north of 126 Main Street,
Borough of Matawan.

.Respondent denled the>appilcatlon because, among other
reasons, there were a sufficient number of licensees in the neigh-
borheod to supply the demand there.

The deciding vote against granting the license was cast
by Mayor Currie after two Councilmen had voted to grant and two
Councilmen. had voted to deny the license

There is no munlclpal regulatlon llmltlng the number of
licenses to be issued, but it appears that. twelve consumption licen-—
ses and one dlstrlbutlon license are now outstanding in the Borough,
which has a population of azbout three thousand. Two of the con-
sumption licenses have been issued for premises at 118 and 131 Main
Street; the sole distribution license has been 1ssued to one Kelly,
who conducts a grocery and vegetable store at 129% Main Street. The
Mayor testlfled° .

- M"In the immediate vicinity, which is called the main busi-
ness section of Matawan, and is the main business section,
there are approximately twelwve or fifteen stores and three
of those are devoted to the sale oi‘lntox1cat¢ng liauors,
which, to my mind, is a sufficient percentage in the main
bu31ness section."

Appellant, who never held a liquor license, contends that
an additional distribution license is necessary because the store
operated by Kelly is not open on Sunday and closes at 10:00 P.If.
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on Saturday and 6:00 p.M. on other weekdays, and, therefore, persons
who desire to purchase package goods while Kelly's is closed cannot
do so unless they visit saloons. The two Councilmen who voted to
grant' appellantts application testified that there is need for
another distribution licensee for the same reasons. Apparently, the
other two Councilmen and the Mayor thought that these facts were not
sufficient to show the need for an additional distribution licensee
especially in that section of the Borough. No other citizens ap-
peared to testify that they were inconvenienced by reason of the
Tact that they were unable to purchase alcoholic beverages except in
saloons on Sundays and during the evening hours on weekdays.

The most that has been shown is a mere difference of
opinion. Appellant has not sustained the burden of proof in show-
ing the need for another distribution licensee in the Borough, and
partlcularly in that section of Main Street.

Those who have qualms as to the place where they buy, thelr
liquor néed not suffer if they will lay in their stock during the
reasonable hours that Kelly keeps.

The ‘actlon of respondent is affirmed.

‘ D. FREDERICK BURNETT,
: ] - Commissioner.
Dated: November 27, 1938.

6. DISCIPLINARY PROCEEDINGS - SALES AFTER HOURS - THE EFFECT OF
' DAYLIGHT SAVING TIME ON MUNICIPAL REGULATIONS.

In the Matter of Dlscipllnary , )
Proceedings against

PAUL A. O!BRIEN,

English Lane and Logan Road,
Ocean Township, Monmouth County,
New Jersey, .

, ‘ . CONCLUSIONS
Holder of Plenary Retail Consumn- AND
tion License No. C-3, for the fiscal ORDER

year 1937-1938, issued by the Town-
ship Committee of Ocean Townshin,

PAUL'S INCORPORATED,

English Lane and Logan Road,
Ocean Township, Monmouth County,
New Jersey,

Holder of Plenary Retail Consump—
tion License No. C-3, for the fiscal
year 1938-1939, 1lssuec by the Town-
ship Committee of Ocean Township.

B T T e T

)
)
)
)
)
and )
,
)
)
)
)

Milton R. Konvitz, Eéq,, Attorney for Licensees.
Stanton J. MacIntosh, Esq., Attorney for the Department of
Alcoholic Beverage Control.
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BY THE COMMISSIONER'

Charges herein’ allege that on May 8, 1938, May 29, 19488 and
June 12, 1938 alcoholic beverages were sold ‘t the above descrlbed
licensed premises after 4:00 A.M. (Daylight Saving Time), in viola-
" tion of an ordinance adopt@d by the Committee of the Township of
Ocean on July l6, 1937, whlch prov1dc%°

"No alcohollc beveragos shgll be sold or dlspensed be-
tween the hours of 4 A.M. and 7 A.M.. on weekdays and be~.
tween the hours of 4 A.M. and 12 Noon on Sundays."

: The evidence is sufficient to show that alcoholic beverages
were sold on the licensed premises at 4:10 A.M. (Dayllght Saving
Time) on May 8, 1938, at 5:15 A.M. (Daylight Saving Time) on May 29,
1938, =nd at 4:20 A.M. (Dayllght gaving Time) on June 12, 1938.

- Despite this: evidence, T find it necessary to dismiss the
charges in so far as.they apply to the license held by Paul A.
O'Brien for the prior fiscal year That license expired by its terms
on June 30, 1938, The license theredfter issued to Paul's Incorpora-
ted was afnew license and not a renewal of the license formerly held
by Paul A. O'Brien. Paul?'s. Incorporatud is a distinct legal entity,
despite the fact that Paul A, O'Brien is Lha pr1n01pal stockholder in
said Corporation. :

‘Rules 1, 2 and 3’of state Rpgulatiuns*No. 15 provide:

o, 'RGVOCﬂthH proceedings shall not be barreu or abate
by the expiration of the license.

"2. Any license may be suspended or revoked for proper
cause, notw1tnstand1ng that such cause arose during
the term of a prior license hela_by the licensee.

"8. . Where revocation proceedings are instituted and the
license expires and is renewed during the pendency
- thereof ~such.proceealngs shall be carrled through
- to completlon and ‘any orcder of suspension 'or. revo-
cation therein shall apply without further proceed-
ings to such renewal 11cen59 "

‘While said Rules.permlt lnstltuthn of u1501pllnary proceedings after
a license has expired, the entry of an order suspending or revoking

- the license would be nugatory unless the license were renewed after

- its expiration. There is nothing in any of said Rules which would
“make an order entered in such proceeding effective against a new 1li-
censee. A

Rule 4 of State Regulafions No. 15'pr0vides:

"4, Where the license expires and a new license is is-
sued to another person for the dame premises during
the pendency of PeVOCJtlun proceedings, such new
- license shall be subJect to any order made in the
‘revocation proceedings declaring the licensed premlses'
lnellglble t5 become the subject of a license uurlng
the period therein provided.m

Sald Rule, howevcr, dues not. apply herein because these proceedings
were instituted on August 23, 1938, which was subsequent to the date
upon which the new license was issued to Paults Incorpuratea.

Slnce there is nothing in State Regulatlons No. 15 authar~
izing the entry of an effective order against the licenseeé¢ Pault?s
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Incorporated, because of violations which occurred while the license
was outstanding in the name of Paul A. O!'Brien, the three charges
concerning said violations are hereby dismissed.

The fourth charge alleges that, on July 3, 1938, alcoholic
beverages were sold at the above named licensed premises by the 1i-
censee Paul's Incorporated at or about 4:50 A.u. (Daylight Saving
Time), in violation of the Township ordinance heretofore mentioned.
Licensee Paul's Incorporated admits that the sale was made as set
forth &n said charge. It contends, however, that, inasmuch as the
ordinance €5 silent as to whether "Standard Time" or "Daylight Saving
Time" applies,the situation is governed by R. S. 1:1-2.3, which now
provides: _

"The standard time of this State shall be the time of the
seventy-fifth weridian west of Greenwich, and wherever
time 1s named within this State in any manner whatsoever,
it shall be deemed and taken to be such standard time ex—
cept where otherwise expressed.m

In Re Tanier, Bulletin 261, Item 1, I concluded that, despite the
change in verbiage in the Revised Statutes, there was no legislative
intent to change thereby the provisions of P. L. 1884, page 185, and
that the 1884 statute did not apply to munlclpul arulnences, resvlu-
tions or regulations. I reaffirwmed therein uy previous ruling made
in Re Wagner, Bulletin 58, Itewm 4, where I held that & municipal reg-
ulation which specified neith@r Standard nor Daylight Saving Time
applied to elther time which was officially in effect in the partlcu—
lar municipality and just so long as it was so effective.

It appears from the evidence herein that, on April 15,
1938, the Committee of the Township of Ocean adopted a resolution
"that, dating from the 6th day of May, 1938 until the &0th day of
September, 1938 the Townshin of Ocean shall operate upon Daylight
Saving Time, in accordance with the pruclamation issued by the
Governor of the State of New Jersey." gaid resolution was suffi-
cient to convert into Daylight Saving Time the hours nrescribed for
the sale of liquor in the ordinance first above stated. Re Wagner,

SUDTA .

It follows that licensee Paults Incorporated is guilty of
violating the terms of the erlnance as set forth in the fourth
charge.

I shall suspend the license for a perioc of five days for
said violation.

Accordingly, it is on this 27th day »f November, 1938,

ORDERED that Plenary Retall Consumption License No. C-3,
heretofure issued to paull's Incorporated by the Township Committee of
Ocean Township for the fiscal year 1938-1832, be and the same is
hereby suspended for a n»eriod of five (5) days, effective at 4:00
A.Me November 30, 1938

D. FREDELICK BURNETT,
Comiuissioner.
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7. DISCIPLINARY PROCEEDINGS — FAIR TRADE -~ SALES AT CUT RATES.

In the Matter of Disciplinary )
Proceedings against )
GUSTAV OTTO BUSCH,
728 Park Avenue, )
Weehawken, N.J.,
Holder of Plenary Retail Distri- )
bution License D-3. )
JOSEPH GLEESON, )
544 Park Avenue, )
Weehawken, N.J.,
Holder of Plenary Retail Distri- )
bution License D-1, )
PALACE DRUG STORE, INC., )
172 Newark Avenue, ' ) '
Jersey City, N.J., ) CONCLUSIONS
Holder of Plenary Retall Distri- ) AND
bution License D-15, ’
U . ORDER
WILLIAM S. GUSKIND, )
500 Jersey Avenue, ‘
Jersey City, N.J,, )

Holder of plenary Retail Distri~ )
bution License D-45,

_________________ )
RAY MASSARELLI, )
597 Broadway,

Bayonne, N.J., )

Holder of Plenary Retail Distri- )
bution License D-1.

_________________ )

Samuel B. Helfand, Esq., Attorney for the State Department of
Alcoholic Beverage Control.

John . J. Meehan, Esq., Attorney for Gustav Otto Busch. ,

William S. Stuﬁr, Esqs, by Walter J. O'Toole, Esu., Attorney for
Joseph Gleeson.

Morris Winograd, Vice~President of palace Drug Store, Inc., for

. Palace Drug Store, Inc.

James A. Hamill, Bsq., by S. Arthur Schnitzer, Esg., Attorney

for william S. Guskind.

Ray Massarelli, Pro Se. :

BY THE COMMISSIONER:

The defendants are charged with selling liquor at their re-~
tail stores on November 4, 1948 at prices below the minimum retail
(or so-called Fair Trade) prices in violation of State Regulations
&0,

These defendants are the first licensees brought up on such
charges since the recent adoption of those Regulations. Thelr
cases, for convenience, shall be considered together.
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On November 4, 1938, Investigator Kaufman of this Depart~
ment and. a Y"shopper" hlred by the Hudson-Bergen County Liquor Dealers
Association,at 1:45 pP.M. purchased a pint bottle of Calvert's
"Special" (Blended Whlskey) at the defendant Buschl!s store from the
licensee himself for $1.10, and at 2:50 P.M. purchased a similar
pint bottle from a salesman at the defendant Guskind's store for
$1.05, the Fair Trade price being $1.16. At 2:05 P.M., they pur~.
chased a £ifth of Don "Q" Puerto Rican Rum from a salesman at the .
defendant Gleeson's store for $1. 59, the Fair Trade price being $l. 93, “
At 2:85 P.M., they purchased a plnt bottle of Wilsonl'!s That!s AllY
Whlskey from a saleslady at the store of the defendant Palace Drug
Store, Inc. for $1.05, and at 3:23 p.M. purchased a similar pint
bottle from a saleslady at the defendant Massarelli?s store for
$1.10, the Fair Trade price being $1,16. The Fair Trade prices for
the above items of ligquor. were Dubllghbu and promulgated in Bulletins
270 and 275.

Gleeson, the Palace Drug Store, Inc., and Guskind admit the
sales in their stores. As to the other defendants (who make no such
adm1391on), the testimony of the Invesrlgator and of the "shopper"
of the Liquor Dealers Association 15 wholly convineing that the sales
charged against them ocecurred. .

As to the "excuses"™:; Busch asserts that he was entrapped.
There is, however, not a hint in the evidence. His sale was made . -
voluntarily and without inducement. He also makes much of the fact
that the Hudson-Bergbn County Liquor Dealers Association cooperated
with the Department. in detecting his violation. I should think 1t
woulds TIts cooperation was comnendable,

Gleeson asserts that he had been instructed as far back as
July 1938 that Don Q" Puerto Rican Rum fwas not going on Fair
- Trade™; that, therefore, when he received the Falr Trade price licgts
he did not chcck on that ligquor. © His story is wholly unconvincing
in view of his own testimony that he checked on all other items. -

The Palace Drug Store, Inc. states-that the sale in its
store was made in unwitting violation of State Regulations 30, be-
cause Fair Trade prices at that time were "so confused.t This over-
looks the fact that the sale of a pint bottle of Wilsonts "That?s
AL1"™ whiskey at 1its store occurred 39 days after the issuance of Bul-
letin £7C (September 26, 1938) which promulgated the Fair Trade price
of that item. That length.of time was surely sufficient to impress

~the price upon the mind of the manager of Palace Drug Store, Inc. A
suspension will help to clarify subseguent confusion.

Guskind asserts that he gave strict orders to the help in
his store that the Fair Trade prices must be observed; that the sale
which occurred on November 4 was. perhaps an innocent mistake by the
salesman. This presents no defense. A licensee 1s directly answer—

. able for the violations of his employees on the licensec premises.
_Re Boulevard Tavern, Bulletin 272, Item 14.

Massarellil denied the sale.

I find all defendants guilty as charged.

This is the first offense of record for Busch, Gleesoh,
pPalace Drug Store, Inc. and Massarelli. The license of each will be
suspended for ten (10) days.

Guskind was found guilty in 1936 of selling on Election Day
and in 1937 of selling to a minor. In view of his previous record,
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his llcenoe Wlll be susponded for twenty (20) days for his 1nstant
violation.

Accordingly, it is on this 28th day of November, 1938,

ORDERED that plenary retail distribution license D=5, hereto-
fore issued to Gustav Otto Busch by the Township Committee of the
Townghlp of Weehawken, shall Dbe and the same i1s hereby suspended for:®
a period -of ten (10) days, commencing December 2, 1988, at 2 AaMa,
and it is further _

ORDE?FD that plenary retail distribution license D- l
heretofore issued to Joseph Gleeson by the Townshlp Commltteo of the
Township of Weehawken, shall be and the same is hereby suspended: -
for a period of ten (10) days, commencing December 2, 1938, at
2 AMJ; and it is further

ORDEBED that plenary retail distribution license D-15,
heretofore issued to Palace Drug Store, Inc. by the Board of Com-
missioners of the City of Jersey City, shall be and the same is
herecby suspendecd for a period of ten (10) days, commencing December
2, 19u8, at 2 AJM.; and 1t is further

ORDERED that plbnary retail distribution license D-45,
heretofore issued to William S, Guskind by the Board of Commls~
sioners of the City of Jersey City, shall be and the same is hereby
suspended for a period of twenty (20) days, commencing December 2,
1938, at & A.il.; and 1t is further _

ORDERED that plen%ry retall Gistribution license D~1, hereto=
fore issued to Ray Massarelli by the Board of Commissioners of the
City of Bayonné, shall be and the same is hercby suspended for a
period of ten (lO) days, commencing December 2, 1938, at 3 A. M

D. FREDbRICK BURNETT,
p ‘ o Commissioner,

8. DISCIPLINARY PROCEEDINGS - FRONTS, DISQUALIFIED PERSONS AND
GANGSTERS - CASE DISMISSED.

In the Matter of Disciplinary
Proceedings against

4 CONCLUSIONS
STELLA ZIELINSKY, , AND ORDER
79 Whitehead Avenue,

South River, N.J.,

Holder of Plenary Retail Consump-
tion License No. C-20, issued by
the Borough Council of tn@ Borough
of gouth River.

— e = e e e e e e e e e e e = e e

stanton J. MacIntosh, Esg., Attorney for the State Department of
Alcoholic Beverage Control.

C. Raymond Lyons, Esq., by Herman Ringle, Esq., Attorney for the
Licensee.

BY THE COMNISSIONER:

The charges, summarized, are that the licensee failed, when '
applying for her license for the 1936-7 fiscal year or while hololng
‘that license, to disclose the proprietary interest of one William
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Suskowitz in the licensed business, and likewise failed to disclose
such interest when applying for her license for the 19837-8 fiscal
year, contrary to R. &. 33:1-25, 34 (Control Act, Secs. 22, 31);
that she knowingly employed a disqualified person in her tavern, to
wit, the said William Suskowitz, in violation of R. S. 33:1-26 (Con-
trol Act, Sec. 23); and that she permitted a "known criminal, gang-
ster, and racketeerm, to wit, the said Suskowitz, upon her licensed
premises, in viplation of Rule 4 of gtate Regulations 20.

William Suskowitz and the defendant, who had been living
together for many years, were recently married. - The tavern was
originally in his name. In November 1935, he was convicted in the
Federal Courts because of complicity in the operation of an illicit
still, and sent to prison for a year and a day. He and she testi-
fied that when he 'went away, he left the business in her charge as
manager and declared that, if she wanted, she could keep 1t. . S he,
at the expiration of Suskowitzt license on June 80, 1986, took out
a license in her own name and has done so each year since. When he
was released from prison in December, 1936, he returned to her home
to live. Both testified that she remained the actual proprietor
of the business; that he worked there as a bartender, generally in
the evenings; that she, in addition to furnishing Suskowitz with
his needs, also gave him $12.00 a week to enable him to pay alimony
to his divorced wife; that goods were ordered and paid for by Sus-
kowitz or by the cdefendant, depending on who was in the tavern at
the time; that Suskowitz is now working uncer a garbage collecting
‘contract with the Borough of South River.

The Departmentt!s case rests on the fact that on July 1,
1987 one of its investigators visited the licensed premises and
there discovered various bills.in Suskowitzt! name - viz., six bills
for liquor furnished by Greenspan Brothers, Inc., two dated January
18, 1937, and the others dated January 26, March 1, and May 15 and
17, 1938, respectively; three bills for liquor furnished by the
Seeber Brewing Company, dated February 8 and 26 and March 22, 1937,
respectively; four bills from the Orange Crush Bottling Co., with-
out year or address specified; an vil bill, dated March 18, 1987; a
water bill and an electricity bill, each dated July 1, 1937; a gas
bill, paid on July 1, 1937. - :

: The defendsont testified that she had never noticed that
these bills were addressea to Suskowitz; that the water, gas and
electric bills were sent in his name because she had never changed
the deposit which Suskowitz had originally wmade for such items. Her
explanation for the other bills being in Suskowitz?! name is that
the creditorg had »robably falled to realize that Juskowitz, whe
originally ran the business, was no longer the proprietor. Susko-
witz testified that he did not know the bills were in his name
since he is unable to read.

The defendant?s claim that she hever noticed that the above
bills were made out in Suskowitz! name is subject wo grave doubt.
However, with nothing in the record to support the Department?s case
other than the fact. that such bills were found in the tavern on '
July 1, 1937, I conclude that there is insufficient evidence that
the defendant was a "front" for Suskowitz.

The conviction of Suskcwitz for complicity in the operation
of & still does not involve moral turpitude unless aggravating cir-
cumstances. are present. LRe Case 41, Bulletin 166, Item 5. No such
circumstances appear. Suskowitz testified that his connection with
the still was the sale of a boiler to the operators. '
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The above mentioned conviction is the only evidence in stup-
port of the charge of permitting a "known criminal, gangster and
racketeer" uvpon the licensed premises. The generality of these
terms shows. that they were not intended to apply to a person convic—
ted on a single occasion and them .for a crime not involving uoral
turpltude. ~

Accordingly, the charges are dismissed.

D. FREDERICK BURNETT,
Comnissioner.

Datec: November 27, 1938.

9. APPELLATE DECISIONS - LANDGRAFF v. NORTH PLAINFIELD. -

SIGURD LANDGRAFF, t/a )
SOMERSET RESTAURANT,
Appellant, ,
ON APPEAL
-V S CONCLUSIONS

THE MAYOR AND COUNCIL OF THE
- BOROUGH OF NORTH PLAINFIELD,

B T T U S SIS S T . T ey

Frederick A. Onore, Esqg., Attorney for Appellant.
Edward Sachar, Esg., of Counsel.
Charles M. Dolliver, Esq., Attorney for Respondent.
George L. Feaster, Esq., of Counsel.
Samuel §. Swackhamer, Esq., Attorney for Objectors,
Mr. and Mrs. Neuman. -
Charles A. Reid, Jr., Esq., Attorney for Objectors, Licensees
of North Plainfield. -

BY THE COMMISSIONER:

This is an appeal from the denial of a plenary retail con-
sumption license for premises 109 Somerset Street, North Plainfield.

" The assigned reason for respondent!s action was "that the .
best interests of the Borough would be served by denying this license.f-
In its answer to the petitlon of appeal, respondent sets up the addi-
tional reason that it has since 1934 consistently limited the number
of plenary retail consumption licenses %o five, and that the issuance
of this license would increase that number. Appellant contends that
the denial was arbitrary, discriminatory and unreasonable; that re-
spondent failed to afford a hearing as required by law; and that the
reason assigned for denial is insufficient.

The Borough has, each year since 1964, issued no more than
five plenary retail consumption licenses. In aid of its policy to
restrict their issuance, 1t has each year adopted a resolution limit-
ing their number to five. Although the limitation embodied in the
resolution of June 24, 1938 is technically defective because not adop-
ted by ordinance as now required by R.g. 33:1-40, it does not follow
that the license applied for must necessarily be granted. It still
must be established that public convenience and necessity call for the
issuance of the license. The burden of proof is, of course, upon the
appellant.
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The Borough is primarily a residential community, contigu-
ous to the Ccity of Plainfield, and has an estimated population of
10,000. Heretofore five licenses have apparently sufficed. The
pollcy of the municipality has been honestly carried out. Appellant
contends, however, that none of the existing licenses in the Borough
are issued to restaurants and that social convenience and necessity
require the issuance of a license for his restaurant.

The Somerset Restaurant, conducted by appellant, is fur—
nished with a short order lunch counter, booths and tables seating
S52 persons, serving approximately 350 patrons each day. From the
photographs in evidence, it appears to be a typical lunchroom, Ap-
pellant, his wife and two employees testified to occasional re-
quests by patrons for alcoholic beverages but cross—examination
established that, despite the lack of a liquor license, no appre-~ .

~ciable decrease in the volume of business occurred. .In fact, during
the dinner hour, it was testified that people stood in line to get
in. Two good friends, regular patrons for the past five years, tes-
tified they "sometimes" went elsewhere because no liquor was obtain-
able there. Appellant admits that a restaurant with a liguor
license exists just over the line 1n the City of P111nf1eld three
blocks away.

The charge that no hearing was afforded appellant when his
application was considered has no basis in fact. It affirmatively
appears that his attorney appeared before the Licensing Committee
and the Borough Council, by both of whom he was heard in behalf of
appellant., gState Regulations 2, Rule 8, provide that no hearing
need be held if the issuing authority shall have determined not to
issue the license applied for. TFurthermore, appellant has had full
opportunity to be hgard on this appeal.

The burden of proof in showing that social convenience and
necessity requires the issuance of the license has not been sus-—

tained. I thorcfore cannot conclude that its denial was arbitrary or
unreasonable.

The action of the respondent is, therefore, affirmed.

D. FREDERICK BURNETT,
Commissioner.

-Dated: November 27, 1938.
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10. APPELLATE DECISIONS - FANEL REALTY CO. ET AL. v. NEWAEK.

FANEL REALTY CO., a corporation ).
of New Jersey, :
Appellant,
-V S—

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTEOL OF THE CITY JF
NEWARK and MORRIS RICHMAN,

Respondents
KOSE GREENWALD, ESSEX AND UNION ON APPEAL
4 : CONCLUSIONS

)
)
)
)
)
)
HETAIL LIQUOE PACKAGE STOLES
ASSHCIATION, a corporation of the )
State of New Jersey, SIDNEY!S,
INC., a corporation of the State )
of New Jersey, and ABRAHAM SHELMAN,)
)
)
)
)

Appellants,
-VS5- '

MUNICIPAL BOAED OF ALCOHOLIC
BEVERAGE CONTHOL OF THE CITY OF
NEWARK and MIRKEIS RICHMAN,

Respondents

e e e am e e arm e e v e e e e e = e e

Paul Lustbader, Esg., Attorney for Fanel Kealty Co.

‘Herman C. Silverstein, Esq., Attorney for KRose Greenwald, Essex
and Union hetail Liquor Package Stores Association,
Sidney's, Inc. and Abraham Sherman.

Joseph B, Sugrue, Esq., Attorney for Municipal Board of Alcoholic
Beverage Control of the City of Newark.

Irving Mandelbaum, FEsg., Attorney for Morris Hichman.

BY THE COMMISSIONEL:

By stipulation, testimony in both of the above appeals
was taken at the same time and, since the issues are substantially
the same, both cases will be decided together.

Appellants in each case seek to set aside the transfer of
a plenary retail distribution license for the fiscal year 1937-1938
from United Cigar Stores, Inc. to Morris Hichman and from premises
873 Broad Street to premises 82-84 Prince Street, Newark, and also
the issuance of a2 renewal of said license for the present fiscal
vear to Morris Richman for premises 82-84 Prince Street, Newark.

The petition of appeal filed by Rose Qreenwald, et als.,
alleges, in substance, that the granting of the transfer and the
issuance of the renewal license was erroneous because (a) the needs
of persons - residents and transients - are adequately served by
existing consumption and distribution licensees; (b) an existing
bona fide church is less than two hundred feet from 82-84 Prince
Street, Newark; (c) the granting of the transfer was in violation of
the terms of an ordinance of the Clty of Newark and a policy ex-—
pressed at the time of the adoption of said ordinance; (&) the
granting of the transfer znd renewal was contrary to the Control Act
and the rules and regulations of this Department.

The petition of appeal filed by appellant Fanel Realty Co.
alleges that the transfer of the license was improper because no
hearing was held upon objections filed by Fanel Realty Co, to the
transfer of sald license.
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As to (a): It is admitted that a large number of distri-
bution and consumption licenses were already outstanding in the
vicinity of 82~82 Prince Street at the time the transfer was gran-
ted; that Greenwald held a distribution license for 109 Prince
Street; that Sidneyts, Inc. held a consumption license for 62
Prince Street; thdat Sherman held a distribution license for prem-—
ises 102 Prlnce Street. On the other hsnd, it appears that re-
spondent Richman has conducted a grocery and dairy business at

- 82-84 Prince Street for the past five years; that he purchased the
‘building and expended a large sum of money in altering his store;
that his patrons reside throughout the City of Newark, and that
only about ten per cent of his business is local in chgracter.
Prince Street is a business street. The number of licenses which
may be permitted in a strictly business district is very 1argcly a
‘matter of discretion with the lssulng authority. While there is
much room for difference of opinion on this point in the instant
case, and the local decision might well have gone the other way,

I find no abuse of discretion on the facts presented. gobocienski
.Newark Bulletin 239, Item 8; Hudson Bergen County Association

v. GoldlsL Bulletln 256 Item 3; pinfer v. MOTflStOWDLABullLth 267,

Item 8.

As to (b): An incorporated religious organlzatlon, known
as the Overwhelming Church of God, conducts its services in rooms
which 1t occupies as a tenant on the second floor of a building
known as 230 Court Street. The street entrance to this building
is 179.64 feet from the nearest entrance to Riclkmants store. It
appears, however, that the ground floor of this building 1s rented
to another tenant who uses the premises for the storage of quilts;
that the third floor is occupied by another tenant, Mecca Temple,
anc¢ that the fourth floor is used for residential purposes. The
building itself has all the appearances.of a business building.
Under these circumstances, the bullalng known as 250 Court Street
is not a church within the meaning of R. S. 33:1-76 (Control Act,
Section 76), which I have held to mean an edifice permanently de-
voted to the worship of God as distinguished from the religious
group which may happen to conduct services in the whole or in part
of an ordinary building. Manning v. Trenton, Bulletin 247, Item 1;
Quality House Wine & Liquor, Inc. v. New Brunuw1ck Bulletln 249,
Itelu 4:. \

As to (c): he ordinance in question was adopted by the
Board of Comm1351uners of the City of Newark on May 4, 1988. Sec-
tion 5 of said ordinance provides:

"No Plenary Retail Distribution License excepting renewals

for the same premises as have heretofore been licensed,

and transfers froa person to person, shall be granted or
transferred to another preuilses within-a distance of seven
hmmdred and fifty (750) feet from an existing licensed
premises covered by a Plenary Retadll Distribution License.isexn

If this ordinance was effective at the time the transfer was gran-
ted, then the transfer to premises within 750 feet of the Greenwald
and Sherman »remises was in violation of the ordinance and should

be set aside. 'The ordinance, however, further provides in Section 7:

"This ordinance shall take effect upon July 1, 1938, subject
to passage and publication accordlng to law."

Inasmuch as the transfer was effected before July 1, 1938, the or-
dinance, by its terms, does not apply. Appellants introduced a
osortion of the minutes of the meeting of the Board of Commissioners
of the City of Newark, held on May 4, 1938, from which it appeared
that, in the course of a discussion gurlng which'Mayor Ellenstein
announcea that the ordinance was to beCUme effective July I, Com~
m1831oner Byrne adued.
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"aAnd that all pending applications where the money has
been' paid be not effected."

Therc is ngthlng further in the official wminutes to show that the
remnark made by Commissioner Byrne was adopted as an amendment to
the ordinance. The ordinance itself, as adopted, containg no such’
amendment. The offer of appellants to prove by persons who were
present at sald meeting that the minutes did not fully and cor-
rectly set forth the proceedings was properly -denied. Parole evi-
dence cannot be invoked to alter or supplement the records of =a
munlclp 1ity. Campbell v. Hackensack, 115 N.J.L. 209 (E.& A,1935).

Since the ordinance in question did not take effect until July 1,
1988, it did not prohibit the transfer of the license referred to-
herc¢in, By 1ts terms, 1t excepted the renewal for the current fis-
-cal year which was granted after hearing held on July 14.

As to (d): 1In considering this point, the contention
made by Fanel Realty Co. will alsd be considered, since that con~
tention also concerns compliance with the rules and regulations of
this Department providing for & hearing after written objections
have been filed. There 1s no serious dispute as ta the facts. Re-
spondent Richman published his notice of intention tc apply for the
transfer on June 18 and June 25. Written objections having been re-
ceived, the City Clerk, on June 22, scheduled a hearing on said ob-
jections, to be held on Friday, June 24, at 11:00 A.M. AlLl appel-
lants except Fanel Realty Co. appeared in person or by attorney at
said hearing and raised substantially the same objections which have
been raised herein. Among those who filed written objectivns,; and
who appeared at the hearing held on June 24, was Pannie Lustbader,
who is the holder of a plenary retall consumntion license for prem—
ises located at 206-210 Court Street and who is also the President
Of the Fanel Realty Co., the owner of the bulilding at 206-210 Court
Street. After the objectors had been heard at the hearing held on
June 84, the Board granted the transfer applied for. On June 25,
which was the date upon which the second WUbllCutlJﬁ appeared, Fanel
Realty Co. wrote to the City Clerk = letter, signed by its Secre-
tary, stating its objection to the transfer of the license. The
City Clerk replied to said communication advising tiat "a hearing of
objectors was held in the above matter on June 23, 1938." The let-
ter apparently misstated the date upon which the hearing was held,
but that is imwmaterizl to the »resent issue. No further hearing
on objection to the transfer was scheduled or held. Paul Lustbader,
Secretary of Fanel Realty Co. and a son of Fannie Lustbader, testi-
fleu that the objection filed by. the curpuratlon

"was based on a number of reasons, the first was;- That
there were such a number of consumption and distribution
licenses in the immediate vicinity of the place proposed

“to be licensed-that it wasnt't any too healthy for the
economic life of the nelghborhuod nor was it any benefit to
the church in existence, the people living there, and T be-
lieve 1t would result in irreparable injury to everybody in
the neighborhood if this transfer were made."

Unquestionably, the hearing held on June 24 was not in ac~
cordance with Rule ¢ of State Regulations No. &, which »rovides that
the date fixed for such hearing shall not be less than two days
after the second insertion shall have been nublished and should not
be more than seven days. However, by appearing at such hearing and
taking part in the proceedings without objectiun, appellants herein,
other than Fanel Realty Co., have waived their rights to cobject to
the violation of the State regulation. As to Fanel Realty Co., it
apjears that Fannle Lustbader, its President, had actual knowledge
of and particinpated in the hearlna held on June 24. It may well bhe
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that she was not formally =uthorized toc appear at said hearing on
behalf of the Corporation and, hence, technically did not walve any -
rights of the Corporation by her appearance at the \hearing. In de~-
termining the effect of the fallure to comply with the provisions of
Rule 9 of State Regulations No. &, I cannot, however, overlook the
fact that Fannie Lustbader, the Pre51uent of Fanel Realty Co., was-
given an opportunity to testify at the hearing held on June 24 and
that the written objections subsequently filed by Fanel Realty Co.
were based upon the same objections considered at the hearing held on
June 24. _
, : ‘Ordinarily, the fallure to hold a hearing after the due
- filing of written ObJLCtiOnS would require that the entire matter be”
remitted to the issuing authority for further proceedings. Retail
Liguor Distributors v. Atlantic City, Bulletin 88, Item 11;
Greifinger v. Newark, Bulletin 89, Item 4, Corado v. comdenL Bulletin
158, Item 13. Unqueotlondbly, the omission te have a hearing on the
objections flled by Fanel Realty Co, was a technical violation of the
State regulations. While its objections were directed to the exer-
cise of ulscretlon, the same objections had been considered by re--
spondent Municipal Board at its hearing held only three days before,
Tt is not suggested that the Corporation could have presented evi-
dence substantially different from that presented by the indaividual
objectors at the hearing held. It would be sacrificing substance to
form to decide that, under such circumstances, the mere fact that no
additional hearing was held on the Fanel objections is, in and of
itself, sufficient cause for reversing the action of respondent
Munlclpal Board in. transferring the license. Cf. Granger V. Oakland
Bulletin 91, Item ¥. ’ S '

The action of respondent Munlclpal Board in grantlng the
transfer and renewal of the llen e is afflrmed ;

5 //Vi /t%‘ z/dﬂw/pté ////

. ,' Comm1351uner.

Dated: November 29, 1938.




