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Authority
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Chapter Historical Note
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1982, as R.1982 d.31. See: 13 N.J.R. 864(a), 14 N.J.R. 206(a).
Further amendments became effective April 19, 1982, as R.1982 d.114.
See: 13 N.J.R. 565(a), 14 N.J.R. 385(c), 14 N.J.R. 1155(a). A public
notice regarding a Federal ruling on certain Chapter 7E rules was
published at 14 N.J.R. 1467(b).
66(1978), Chapter 7E was readopted as R.1985 d.422, effective July 24,
1985. See: 17 N.J.R. 1465(a), 17 NJ.R. 1797(c), 17 N.J.R. 2021(a).
Pursuant to Executive Order No. 66(1978), Chapter 7E was readopted
as R.1990 d.413, effective July 24, 1990. See: 22 N.J.R. 1188(a), 22
N.J.R. 2542(b). Subchapters 3A, Standards for Beach and Dune
Activities, 3B, Information Required in Wetland Mitigation Proposals,
and 3C, Assessing Impacts to Endangered and Threatened Wildlife
Species in Environmental Impact Assessments, were adopted as New
Rules by R.1994 d.380, effective July 18, 1994 (operative July 19, 1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a). Chapter
7E was readopted as R.1995 d.405, effective June 23, 1995. See:
Source and Effective Date.

Public Notice: Notice of Routine Program Implementation. See: 25
N.J.R. 1010(a).

See section annotations for specific rulemaking activity.

Appendix to Chapter 7E: Figures 1 through 16 were adopted as a
part of R.1994 d.380 and form the Appendix to N.J.A.C. 7:7E. The
Figures are not reproduced in this chapter, but can be reviewed by
contacting the Office of Administrative Law, Rules and Publications,
PO Box 301, Trenton, NJ 08625-0301, or the Department of Environ-
mental Protection.

Notice of Routine Program Change.
N.J.R. 2780(b), 30 N.J.R. 4284(a).

See: 30 N.J.R. 2087(a), 30

Case Notes

Coastal zone management rules preempted township ordinance gov-
erning placement and length of docks. Tumino v. Long Beach Town-
ship, 319 N.J.Super. 514, 725 A.2d 1173 (N.J.Super.A.D. 1999).
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SUBCHAPTER 1. INTRODUCTION

7:TE-1.1 Purpose

(a) This chapter presents the substantive rules of the
Department of Environmental Protection regarding the use
and development of coastal resources, to be used primarily
by the Land Use Regulation Program in the Department in
reviewing permit applications under the Coastal Area Facili-
ty Review Act (CAFRA), NJ.S.A. 13:19-1 et seq. (as
amended to July 19, 1993), Wetlands Act of 1970, N.J.S.A.
13:9A-1 et seq., Waterfront Development Law, N.J.S.A.
12:5-3, Water Quality Certification (401 of the Federal
Clean Water Act), and Federal Consistency Determinations
(307 of the Federal Coastal Zone Management Act). Re-
quests for Water Quality Certification shall also be reviewed
in accordance with other applicable statutes and regulations
administered by the Department including the Surface Wa-
ter Quality Standards, N.J.A.C. 7:9B. The rules also pro-
vide a basis for recommendations by the Program to the
Tidelands Resource Council on apphcatlons for riparian
grants, leases and hcenses

(b) In 1977, the Commissioner of the Department of
Environmental Protection submitted to the Governor and
Legislature the Coastal Management Strategy for New Jer-
sey—-CAFRA Area (September 1977), prepared by the De-
partment as required by CAFRA, N.J.S.A. 13:19-16, and
submitted for public scrutiny in late 1977. The Department
revised the Coastal Management Strategy for public review
as the New Jersey Coastal Management Program—Bay and
Ocean Shore Segment and Final Environmental Impact
Statement (EIS) for Federal approval, which was received in
September 1978. In August 1978 the Governor submitted
the revised New Jersey Coastal Management Program—Bay
and Ocean Shore Segment and Final EIS for Federal ap-
proval, which was received in September 1978. In May
1980, the Department submitted further revisions, published
as the Proposed New Jersey Coastal Management Program
and Draft Environmental Impact Statement for Federal
approval, which was received in September 1980. The
Rules on Coastal Zone Management (Rules) constitute the
substantive core of the program. The Rules were amended
on June 4, 1981, January 12, 1982, April 19, 1982, February
7, 1983, February 3, 1986, August 15, 1988, May 15, 1989,
August 20, 1990, April 5, 1993, November 15, 1993 and July
18, 1994.

(c) By revising and readopting these policies as adminis-
trative rules, according to the Administrative Procedure Act,
the Department aims to increase the predictability of the
Department’s coastal decision-making by limiting adminis-
trative discretion, as well as to ensure the enforceability of
the Rules on Coastal Zone Management of the coastal
management program of the State of New Jersey prepared
under the Federal Coastal Zone Management Act. Fur-
ther, the Department interprets the “public health, safety
and welfare” clause in CAFRA (N.J.S.A. 13:19-10f) and the
Wetlands Act of 1970 (N.J.S.A. 13:19A-4d) to include a full
consideration of the national interests in the wise use of
coastal resources.
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7:7TE-1.2

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NLJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).

Added text in (b): “The rules were ... February 7, 1983.”

‘Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Chapter name changed to Rules on Coastal Zone Management;
references to amendments updated.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Case Notes

Principle that the purpose of Department of Environmental Protec-
tion regulations is to assure predictability of its actions applied to the
Department of Transportation in holding that a municipality was not
entitled to any type of hearing concerning the Department’s decision to
place traffic control signals on a State highway. Cedar Grove Twp. v.
Sheridan, 209 N.J.Super. 267, 507 A.2d 304 (App.Div.1986), certifica-
tion denied 104 N.J. 464, 517 A.2d 448 (1986).

Regulation reflects Department’s determination to limit its discretion
and assure the greatest possible degree of predictability in its actions.
Crema v. Dept. of Environmental Protection, 94 N.J. 286, 463 A.2d 910
(1983).

General discussion of regulations as policies for the use of coastal
resources. Lusardi v. Curtis Point Prop. Owners Ass’'n, 86 N.J. 217,
430 A.2d 881 (1981).

CAFRA regulations define standards to be used in reviewing applica-
tions for permits to construct coastal area facilities. Lusardi v. Curtis
Point Property Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

7:7E-1.2 Jurisdiction

(a) General: This chapter shall apply to five categories,
as defined in N.J.A.C. 7:7E-1.3(c) through (g), of actions or
decisions by the Department on uses of coastal resources
within or affecting the coastal zone:

1. Coastal Permits;

2. Program Management Actions;
3. Consistency Determinations;

4. Financial assistance;

5. DEP management actions affecting the coastal
zone; and

6. DEP planning actions affecting the coastal zone.

(b) Geographic scope of the New Jersey Coastal Zone:
This chapter shall apply geographically to the New Jersey
Coastal Zone, which is defined as:

1. The coastal area under the jurisdiction of the
Coastal Area Facility Review Act (CAFRA);

2. Areas extending waterward to the State’s seaward

(Raritan Bay and Atlantic Ocean) jurisdiction on the east,
the State’s bayward (Delaware Bay) jurisdiction on the
south and southwest, and the State’s riverward (Delaware
River) jurisdiction on the west;

3. The regulated area under the jurisdiction of the
Waterfront Development Law pursuant to NJ.A.C.
7:7-2.3(a);
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4, All areas containing tidal wetlands; and

5. The Hackensack Meadowlands Development Com-
mission District as defined by N.J.S.A. 13:17-4.

(c) Coastal Permits: This chapter shall apply to all:
1. Waterfront Development permits (N.J.S.A. 12:5-3);
2. Wetlands permits (N.J.S.A. 13:9A-1 et seq.); and
3. CAFRA permits (N.J.S.A. 13:19-1 et seq.).

(d) Program management actions: This chapter shall ap-
ply to all actions of the Land Use Regulation Program
within the Coastal Zone to the extent statutorily permissi-
ble:

1. Permits for use of a floodway (N.J.S.A. 58:16A-50
et seq.);

2. Promulgation of regulations concerning land use in
flood hazard areas (N.J.S.A. 58:16A-50 et seq.);

3. Certification pursuant to Section 401 of the Federal
Clean Water Act, 33 U.S.C. § 1251 et seq. (Water Quality
Certification); and

4. Permits for activities regulated pursuant to the
Freshwater Wetlands Protection Act (N.J.S.A. 13:9B-1 et

seq.).

(e) Consistency determinations: This chapter shall apply
to decisions on the consistency or compatibility of proposed
actions by Federal, State, and local agencies with the Coast-
al Zone Management, including, but not limited to, determi-
nations of Federal consistency under Section 307 of the
Federal Coastal Zone Management Act, 16 U.S.C. § 1451
et seq., determinations of consistency or compatibility under
the Coastal Zone Management Act, comments on Draft and
Final Environmental Impact Statements prepared under the
National Environmental Policy Act, 42 U.S.C. § 4321 et
seq., and comments on other public and private plans,
programs, projects and policies.

(f) Financial assistance decisions: This chapter shall ap-
ply to State aid financial assistance decisions by DEP under
the Shore Protection Program and Green Acres Program
within the coastal zone, to the extent permissible under
existing statutes and regulations.

(g) DEP management activities: This chapter shall apply,
to the extent statutorily permissible, to the following DEP
management actions in or affecting the coastal zone in
addition to those noted at N.J.A.C. 7:7E-1.1:

1. Tidelands Resource Council: Conveyances of State
owned tidelands (N.J.S.A, 12:3-1 et seq.).

2. Division of Water Quality:

i. Permits for point source discharges under the
New Jersey Pollutant Discharge Elimination System
(NJ.S.A. 58:10A-1 et seq.).

Supp. 7-15-96
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ii.  Approval of wastewater treatment works, sewage
collection systems, and outfall sewers (N.J.S.A.
5:10A-6).

iit. Wastewater Treatment .Construction Grants
(NJ.S.A. 26:2E-1 et seq., P.L. 1985, ¢.329, and N.J.S.A.
58:11B-1 et seq.).

iv. Sewerage connection ban exemptions (N.J.S.A.
58:10A—4).

v. Designation of Critical Sewerage Areas (N.J.S.A.
58:11-44).

3. Land Use Regulation Program:

i Permits for 50 or more Sewerage (septic) Facili-
ties (N.J.S.A. 58:11-23).

ii. Approval for Sewerage Facilities in Critical Ar-
eas (N.J.S.A. 58:11-45). :

iii. Permits to Perform Regulated Activities within
Freshwater Wetlands (N.J.S.A. 13:9B-1 et seq.).

iv. Issuance of Permits pursuant to the Flood Haz-
ard Area Control Act (N.J.S.A. 58:16A-50 et seq.).

4, ‘Water Supply Regulation:

i. Permit to divert surface and/or subsurface or
percolating waters for public and private water supply
(NJ.S.A. 58:1A et seq.). -

ii. Approval of diversions for water supply (N.J.S.A.
58:1A et seq.).

iii. Permits to drill wells (N.J.S.A. 58:4A-14).

iv. Certifications to construct new or modified pub-

lic water supply sources, treatment plants, and distribu-

tion systems (N.J.S.A. 58:12A-1 et seq.).

v. Permits to install or maintain a physical connec-
tion between an approved public potable water supply
and an unapproved supply (N.J.S.A. 58:11-9.1 to 9.11

- and 58:12A-1 et seq.).

5. Bureau of Stormwater Permitting: Permits for the
discharge of stormwater to surface waters for industrial
and other facilities (N.J.S.A. 58:10A-1 et seq.).

6. Air Quality Regulation Program:

i. Permit to construct, install, or alter control appa- -

ratus or equipment (N.J.S.A. 26:2C-9.2).

ii. Certificate to operate control apparatus or equip-
ment (N.J.S.A. 26:2C-9.2). :

ili. Approvals of variances to exceed air quality
standards (N.J.S.A. 26:2C-9.2).

7. Division of Solid Waste Management: Certification

i. Adoption of regulations concerning use of State-
owned lands (N.J.S.A. 13:11-19).

ii. Designation of State-owned lands for inclusion in
the Natural Area system (N.J.S.A. 13:1B-15.12a et
seq.).

iii. Allocations of Green Acres Grants (NJS.A.
13:8A-19 et seq.).

iv. Inclusion of and adoption of regulations con-
cerning river areas in the Wild and Scenic Rivers
System (N.J.S.A. 13:8-45 et seq.).

9. Division of Fish, Game and Wildlife: Adoption of
regulations concerning use of land and water areas under
the control of the Division (N.J.S.A. 13:1B-30 et seq.,
23:1-1 et seq., 23:4-28).

10. Natural and Historic Resources, Engineering and
Construction Section: Dam Permit (N.J.S.A. 58:4-1).

11. All Divisions: Management of State-owned lands
by DEP. .

(h) DEP planning actions: This chapter shall provide the
basic policy direction for the following planning actions
undertaken by DEP in the coastal zone as the lead state
agency for Coastal Management under Section 306 of the
Federal Coastal Zone Management Act.

1. Land Use Regulation Program:
i. Coastal zone management;

2. Natural and Historic Resources Program:
i | Navigational dredging; and.
ii. Shore protection.

3. Land and Water Planning:

i. Areawide water quality management (“208”);

ii. Allocation of planning grants for the develop-

ment of local stormwater management ordinances (P.L.
1981, ¢.32, and N.J.S.A. 40:55D-1 et seq.); and

iii. Allocation of Wastewater Treatment Construc-
tion Grants (P.L. 1985, ¢.329, and N.J.S.A. 58:11B-1 et
seq.).

iv. Implementation and coordination of the Federal
Coastal Zone Management Program.

4. Air Quality Regulation: Air quality planning.

5. Division of Solid Waste Management: Solid waste
management. :

6. Green Acres and Division of Parks and Forestry:
Planning for public acquisition of coastal lands.

|

of Solid Waste facilities (N.J.S.A. 13:1E-1 et seq.). Amended by R.1985 d.715, effective February 3, 1986.
. o . See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.
8. Green Acres and Division of Parks and Forestry: 314(a).
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7:7E-1.5

Deleted “Solid Waste Administration” and substituted “Division of
Waste Management.”

Old section 2 Authority was repealed.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 NJ.R. 1188(a), 22 N.J.R. 2542(b).

Responsibility for Stream Encroachment Permits, Dam Permits, Wa-
ter Quality Certificates, and implementation of the Freshwater Wet-
lands Protection Act included in jurisdiction of the Division of Coastal
Resources; administrative changes reflected.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R: 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Case Notes

Coastal Zone Management Act’s consistency review requirements
were not triggered by power authority’s submission to Coast Guard of
plan for barge shipments of irradiated fuel from nuclear power plant.
State of N.J., Dept. of Environmental Protection and Energy v. Long
Island Power Authority, C.A.3 (N.J.)1994, 30 F.3d 403.

Project’s exemption from permit requirements does not prevent state
from finding proposed activity inconsistent with state’s coastal zone
management program. Matter of Stoeco Development, Ltd., 262
N.J.Super. 326, 621 A.2d 29 (A.D.1993).

Federal court finding that land was wetland under federal definition
required applicant for permit to concede that activity conflicted with
state’s coastal zone management program. Matter of Stoeco Develop-
ment, Ltd., 262 N.J.Super. 326, 621 A.2d 29 (A.D.1993).

CAFRA regulations provide the most detailed expression of the
State’s policies concerning the appropriate uses of shoreline resources;
local zoning ordinance invalid to the extent it prevented owners of
undeveloped oceanfront lots from using dry sand beach areas of their
property primarily for recreational purposes. Lusardi v. Curtis Point
Property Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

Department of Environmental Protection not empowered by Execu-
tive Order No. 53 (1979) to insist that Department of Corrections
obtain Waterfront Development Permit before proceeding with water-
front construction. Concerned Citizens of North Camden v. Dept. of
Corrections, 6 N.J.A.R. 140 (1983). .

7:7E-1.3 Severability

If any provision of this chapter or the application of this
chapter to any person or circumstances is held invalid, the
remainder of the chapter and the application of such provi-
sion to persons or circumstances other than those to which
it is held invalid shall not be affected thereby.

7:7E-1.4 Review, revision, and expiration

The Department shall periodically review this chapter,
consider the various national, State, and local interests in
coastal resources and developments seeking coastal loca-
tions, and propose and adopt appropriate revisions to this
chapter. Under the requirements of the Federal Coastal
Zone Management Act, the Department expects to conduct
an annual review of the rules and expects to revise, amend
or readopt the rules before the five-year deadline under
Executive Order No. 66 of 1978 for periodic review of
administrative rules.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
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7:7E-1.5 Coastal decision-making process

(a) General: Decisions on uses of coastal resources shall
be made using the three step process comprising the Loca-
tion Rules (subchapters 2 through 6), the Use Rules (sub-
chapter 7), and the Resource Rules (subchapter 8) of this
chapter. Depending upon the proposed use, project design,
location, and surrounding region, different specific rules in
each of the three steps may be applicable in the coastal
decision-making process. The Rules on Coastal Zone Man-
agement address a wide range of land and water types
(locations), present and potential land and water uses, and
natural, cultural, social and economic resources in the coast-
al zone. DEP does not, however, expect each proposed use
of coastal resources to involve all Location Rules, Use
Rules, and Resource Rules. Rather, the applicable rules
are expected to vary from proposal to proposal. Decisions
on the use of coastal resources in the Hackensack Meadow-
lands District will be made by the Hackensack Meadowlands
Development Commission, as lead agency, and by the De-
partment, consistent with the Hackensack Meadowlands
District Master Plan, its adopted components and manage-
ment programs.

(b) Principles: The Coastal Zone Management Rules
represent the consideration of various conflicting, compet-
ing, and contradictory local, State, and national interests in
diverse coastal resources and in diverse uses of coastal
locations. Numerous balances have been struck among
these interests in defining these rules, which reduce but do
not presume to eliminate all conflicts among competing
interests. One reason for this intentional balancing. and
conflict reducing approach is that coastal management in-
volves explicit consideration of a broad range of concerns, in
contrast to other resource management programs which
have a more limited scope of concern. Decision-making on
individual proposed actions using the Coastal Zone Man-
agement Rules must therefore consider all three steps in the
process, and weigh, evaluate, and interpret inevitably com-
plex interests, using the framework established by the rules.
In this process, interpretations of terms, such as “prudent”,
“feasible”, “minimal”, “practicable”, and “maximum ex-
tent”, as used in a specific rule or combinations of the rules
may vary, depending upon the context of the proposed use,
location, and design. Finally, these principles should not be
understood as authorizing arbitrary decision-making or un-
restrained administrative discretion. Rather, the limited
flexibility intentionally built into the Rules on Coastal Zone
Management provides a mechanism for incorporating pro-
fessional judgment by DEP officials, as well as recommenda-
tions and comments by applicants, public agencies, specific
interest groups, corporations, and citizens into the coastal
decision-making process.

1. In the application of administrative discretion, DEP
officials will be guided by eight basic coastal policies
which summarize the direction of the specific rules.

i. Protect and enhance the coastal ecosystem.
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ii. Concentrate rather than disperse the pattern of
coastal residential, commercial, industrial, and resort
development, encourage the preservation of open
space, and ensure the availability of suitable waterfront
areas for water dependent activities.

“iii. Employ a method for decision making which
allows each coastal location to be evaluated in terms of
both the advantages and the disadvantages it offers for
development.

- iv. Protect the health, safety and welfare of people
who reside, work and visit the coastal zone.

v. Promote public access to the waterfront through
protection and creation of meaningful access points and
linear walkways and at least one waterfront park in
each waterfront municipality.

vi. Maintain active port and industrial facilities, and
provide for necessary expansion in adjacent sites.

vii. Maintain and upgrade existing energy facilities,
and site additional energy facilities determined to be
needed by the New Jersey State Energy Master Man-
agement Plan in a manner consistent with the rules of
this Coastal Management Program.

viii. Encourage residential, commercial, and recre-
ational mixed-use redevelopment of the developed wa-
terfront.

(c) Definitions: The Rules on Coastal Zone Manage-
ment are stated in terms of actions that are encouraged,
required, acceptable, conditionally acceptable, discouraged,
or prohibited. Some rules include specific conditions that
must be met in order for an action to be deemed acceptable.
Within the context of the Rules on Coastal Zone Manage-
ment and the principles defined in (b) above, the following
words have the following meanings.

“Acceptable” means that a proposed use of coastal re-
sources is likely to be approved.

<

“Action”, “activity”, “project”, “proposal”, or “use” are
used interchangeably to describe the proposed use of coastal
resources that is under scrutiny using the Rules on Coastal
Zone Management.

“Area”: See definition for “site” below.

“Commercial development” means a development de-
signed, constructed or intended to accommodate commer-
cial, retail or office uses. “Commercial development” shall
include, but need not be limited to, any establishment used
for the wholesale or retail sale of food or other merchan-
dise, or any establishment used for providing professional,
financial or other commercial services. '

"‘Conditionally acceptable” means that a proposed use of

coastal resources is likely to be acceptable, provided that
conditions specified in the rules are satisfied.

Supp. 7-15-96

“Development” means any activity for which a Wetlands
Act of 1970 or Waterfront Development Permit is required,
including site preparation and clearing. “Development,”
for an application under the Coastal Area Facility Review
Act, means the construction, relocation, or enlargement of
any building or structure and all site preparation therefor,
the grading, excavation or filling on beaches and dunes, and
shall include residential development, commercial develop-
ment, industrial development and public development. For
the purposes of these rules, “development” pursuant to
CAFRA does not include the reconstruction of any develop-
ment that is damaged or destroyed, in whole or in part, by
fire, storm, natural hazard and/or act of God. Such recon-
struction must be in compliance with existing requirements
or codes of municipal, State and Federal law, but does not
require a CAFRA permit provided that the reconstruction
does not result in the enlargement or relocation of the
footprint of the development or an increase in the number
of dwelling units or parking spaces within the development.
Development does not include repairs or maintenance such
as replacing siding, windows or roofs, unless such repairs or
maintenance are associated with expansions.

“Discouraged” means that a proposed use of coastal
resources is likely to be rejected or denied as the Depart-
ment has determined that such uses of coastal resources
should be deterred and developers should be dissuaded
from proposing such uses. In cases where the Department
considers the proposed use to be in the public interest
despite its discouraged status the Department may permit
the use provided that mitigating or compensating measures
can be taken so that there is a net gain in quality and

-quantity of the coastal resource of concern.

“Dwelling Unit” means a house, townhouse, apartment,
cooperative, condominium, cabana, hotel or motel room, a
patient/client room in a hospital, nursing .home or other
residential institution, mobile home, campsite for a tent or
recreational vehicle, floating home or any habitable struc-
ture of similar size and potential environmental impact,
except that dwelling unit shall not mean a vessel as defined
in section 2 of P.L. 1962, c.73 (N.J.S.A. 12:7-34.37).

“Encouraged” means that a proposed use of coastal
resources is acceptable and is a use, by its purpose, location,
design, and effect, that the Department has determined
should be fostered and supported in the coastal zone.

“Habitable structure” means a structure that is able to
receive a certificate of occupancy from the municipal con-
struction code official, or can be demonstrated to have been
legally occupied as a dwelling unit for the most recent five
years.

“Location”: See definition for “site” below.

“Major commercial development” means a commercial
development with a cumulative building area of greater than
100,000 square feet.
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““Minor commercial development” means a commercial
development with a cumulative building area of 100,000
square feet or less.

“Mean high water” (MHW) is a tidal datum that is the
arithmetic mean of the high water heights observed over a
specific 19-year Metonic cycle (the National Tidal Datum
Epoch). For the New Jersey coast, the two high waters of
each tidal day are included in the mean. This datum is
available from the DEP, Bureau of Tidelands Management.

“Mean high water line” (MHWL) is the intersection of
the land with the water surface at the elevation of mean
high water. The elevation of mean high water varies along
the oceanfront and the tidal bays and streams in the coastal
zone. (Note: For practical purposes, the mean high water
line is often referred to as the “ordinary” high water line,
which is typically identified as the limit of wet sand or debris
line on a beach, or by a stain line on a bulkhead or piling.
However, for the purpose of establishing regulatory jurisdic-
tion pursuant to the Coastal Area Facility Review Act
(CAFRA) and the Waterfront Development Law, the sur-
veyed mean high water elevation will be used.)

“Navigable” means deep enough and wide enough to
afford passage to watercraft, including canoes, at high tide.
Navigability will also apply to areas upstream of obstructions
(for example, culverts), provided that the water course is
still tidally influenced in the upstream area.

“Program” means NJDEP Land Use Regulation Program.

“Prohibited” means that a proposed use of coastal re-
sources is unacceptable and that the Department will use its
legal authority to reject or deny the proposal.

“Reconstruction” means the repair or replacement of a
building, structure or other parts of a development, provid-
ed that such repair or replacement does not increase or
change the location of the footprint of the preexisting
development, does not increase the area of impervious
coverage associated with the development, and does not
result in a change in the use of the development. Recon-
struction does not include repairs or maintenance, such as
replacing siding, windows or roofs, unless such repalrs or
maintenance are associated with expansions.

“Site” means the geographic scope of the proposed use of
coastal resources that is under scrutiny using the Rules on
Coastal Zone Management. “Site” also means the land or
* area upon which a proposed development is to be construct-
ed.

“Spring tide” means a tide that occurs at or near the time
of new and full moon and which rises highest and falls
lowest from the mean level. “Spring high water line” is the

"intersection of the land with the water surface at the
elevation of spring high tide.
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“Water dependent” means development that cannot phys-
ically function without direct access to the body of water
along which it is proposed. Uses, or portions of uses, that
can function on sites not adjacent to the water are not
considered water dependent regardless of the economic
advantages that may be gained from a waterfront location.
Maritime activity, commercial fishing, public waterfront re-
creation and marinas are examples of water dependent uses,
but only the portion (of the development requiring direct
access to the water is water dependent. The test for water
dependency shall assess both the need of the proposed use
for access to the water and the capacity of the proposed
water body to satisfy the requirements and absorb the
impacts of the proposed use. A proposed use will not be
considered water dependent if either the use can function
away from the water or if the water body proposed is
unsuitable for the use. For example, in a maritime opera-
tion, a dock or quay and associated unloading area would be
water dependent, but an associated warehouse would not be
water dependent.

1. Examples of water dependent uses include: docks,
piers, marina activities requiring access to the water, such
as commissioning and decommissioning new and used
boats, boat repairs and short term parking for boaters,
storage for boats which are too large to be feasibly
transported by car trailer (generally greater than 24 feet),
rack systems for boat storage, industries such as fish
processing plants and other commercial fishing opera-
tions, port activities requiring the loading and unloading
of vessels, and water-oriented recreation.

2. Water dependent uses exclude, for example: hous-
ing, hotels, motels, restaurants, warehouses, manufactur-
ing facilities (except for those which receive and quickly
process raw materials by ship), dry boat storage for boats
that can be transported by car trailer, long-term parking,
parking for persons not participating in a water-depen-
dent activity, boat sales, automobile junk yards, and non-
water oriented recreation such as roller rinks and racquet-
ball courts.

“Water oriented” means development that serves the
general public and derives economic benefit from direct
access to the water body along which it is proposed. (In-
dustrial uses need not serve the general public.) A hotel or
restaurant, since it serves the public, could be water-orient-
ed if it takes full advantage of a waterfront location. An
assembly plant could be water oriented if overland transpor-
tation is possible but water-borne receipt of raw materials
and shipment of finished products is economically advanta-’
geous. Housing is not water-oriented despite the economic
premium placed on waterfront housing, because it only
benefits those who can afford to buy or rent the housing
units.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
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Added definitions “Department” or “DEP” and “Division”; substan-
tially amended definitions “Prohibited” and “Water dependent”.
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Use of waterfront for water-dependent activities encouraged.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994). '

See: Zg N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Case Notes

Board’s recognition of impact of zoning variance on upland property
eliminated the need for reconsideration. Anfuso v. Seeley, 243 N.J.Su-
per. 349, 579 A.2d 817 (A.D.1990).

Nonaggrieved third parties lack statutory right to administrative
hearing to challenge coastal development. N.J.S.A. 12:5-1 et seq.,
13:19-1 et seq. Spalt v. New Jersey Dept. of Environmental Protec-
tion, 237 N.J.Super. 206, 567 A.2d 264 (A.D.1989) certification denied
122 N.J. 140, 584 A.2d 213.

Fears of damage to generalized property rights were insufficient to
entitle residents to adjudicatory hearing regarding coastal development.
N:J.S.A. 12:5-1 et seq., 13:19-1 et seq., 52:14B-2(b), 52:14B-9. Spalt v.
New Jersey Dept. of Environmental Protection, 237 N.J.Super. 206, 567
A.2d 264 (A.D.1989) certification denied 122 N.J. 140, 584 A.2d 213.

State’s interest in waterfront development was rational basis for
depriving fisherman of the right to work at that particular site.
N.J.S.A. 12:5-1 et seq., 13:19-1 et seq., 52:14B-2(b), 52:14B-9. Spalt v.
New Jersey Dept. of Environmental Protection, 237 N.J.Super. 206, 567
A.2d 264 (A.D.1989) certification denied 122 N.J. 140, 584 A.2d 213.

Conditional approval of construction permit for large scale develop-
ment, permitting no construction until statutory standards satisfied,
improper as not authorized by enabling legislation and as being a
decision deficient in essential findings (citing former N.J.A.C.

7:7D-2.3). Crema v. Dept. of Environmental Protection, 182 N.J.Su-

per. 445, 442 A.2d 630 (App.Div.1982), affirmed as modified 94 N.J.
286, 463 A.2d 910 (1983).

Record established that landowner was entitled to waterfront devel-
opment permit to bulkhead 100 foot lot and relocate drainage pipe.
Baron v. New Jersey Department of Environmental Protection, 92
N.J.A.R.2d (EPE) 18.

7:7E-1.6 Mitigation

(a) Mitigation shall be selectively considered on a case-
by-case basis as compensation for the loss or degradation of
a particular natural resource. In general, mitigation should
be similar in type and location to the resource disturbed,
destroyed, that is, replacement in kind within the same
watershed. The Program will, however, consider proposals
for mitigation that differ in type and/or location from the
disturbed or destroyed resource provided the mitigation
would provide a major contribution to meeting the Basic
Location Policies (N.J.A.C. 7:7E-1.5(b)1). Requirements
for mitigation of a particular resource are addressed more
specifically in each applicable Special Area Rules (N.J.A.C.
7:7E-3.1 through 3.48).

(b) Rationale: This rule is intended to conserve those
physical and biological values described under applicable
Special Area rules, while allowing development consistent
with acceptability criteria. Use of this mitigation rule will
result in real gain, or no net loss of habitat productivity or
resource value.

New Rule by R.1985 d.715, effective February 3, 1986.
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See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJR.
314(a).

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text at (a) and (b) deleted; provisions moved to 3.27 and 3.15. .

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994). .

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

SUBCHAPTER 2. LOCATION, USE AND
RESOURCE RULES

7:7E-2.1 Introduction

The coastal land and water areas of New Jersey are
diverse. The same development placed in different loca-
tions will have different impacts on the coastal ecosystem
and built environment as well as different social and eco-
nomic implications. Different rules are therefore required
for different locations. . This subchapter and subsequent
subchapters defines the Location, Use and Resource Rules
of the Coastal Program. ~This presentation of the rules is
lengthy and detailed because the coast is large, varied, and
complex. The method of applying the rules is, however,
relatively simple. ’

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes. . .
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E~2.2 Classification of land and water types

(a) The Location rules classify all land and water loca-
tions into a General Area and some into one or more
Special Areas.

1. Special Areas are so naturally valuable, or so im-
portant for human use, or so hazardous, or so sensitive to
impact, or so particular in their planning requirements, as
to merit focused attention. Special Areas are defined
and given special rules in subchapter 3. Special Area
types are grouped under four broad headings: Special
Water Areas; Special Water’s Edge Areas; Special Land
Areas; and Special Coast Wide Areas.

2. General Areas are general types of locations which
classify the whole coastal zone with the exception of the
Special Water’s Edge, which is entirely a Special Area.
Parts of General Areas may also be classified as one or
more Special Areas. General Areas are defined and
given general rules in subchapters 4 and 5. General Area
types are grouped under two broad headings: General
Water Areas (subchapter 4) and General Land Areas
(subchapter 5).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19, .
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
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7:7TE-2.3 (Reserved)

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
CLAM steps 7 and 8 described.

Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Mapping and acceptability determination”.

SUBCHAPTER 3. SPECIAL AREAS

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of these rules, but have not been
reproduced in this subchapter. The rationale statements can be
reviewed at the following office:

Rules and Publications

Office of Administrative Law
Quakerbridge Plaza

Bldg. No. 9

PO Box 301

Trenton, New Jersey 08625-0301 .

7:7E-3.1 Introduction

(a) Special Areas are those 48 types of coastal areas
which merit focused attention and special management
rules. This subchapter divides Special Areas into Special
Water Areas (See N.J.A.C. 7:7E-3.2 through 3.15), Special
Water’s Edge Areas (See N.J.A.C. 7:7E-3.16 through 3.32),
Special Land Areas (See N.J.A.C. 7:7E-3.33 through 3.35),
and Coastwide Special Areas (See N.J.A.C. 7:7E-3.36
through 3.48).

1. Special Water Areas extend landward to the spring
high water line or the level of normal flow in non-tidal
waters.

2. The Special Water’s Edge Areas can be found at
N.J.A.C. 77E-3.16 through 3.32 and are divided into
three subcategories, depending on their locations:

i. Oceanfront, and Raritan and Delaware Bayfronts
(N.J.A.C. 7'TE-3.16 through 3.19);

ii. Barrier and Bay Islands (N.J.A.C. 7:7E-3.20 and

7:7E-3.21); and

iii. Coastwide Special Water’s Edge Areas (N.J.A.C.
7:7E-3.22 through 3.32).

3. Special Water’s Edge Areas in (a)2i and ii above
are found only next to the ocean, major open bays and
backbay waters, while Coastwide Special Water’s Edge
Areas are found adjacent to tidal as well as non-tidal
waters.

4. Special Land Areas are landward of the Water’s
Edge.

5. Coastwide Special Areas may include Water, Wa-
ter’s Edge or Land Areas.

(b) All land or water locations, except Special Water’s
Edge Areas, are subject to either the Land Area or Water
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Area General rules. In addition, certain locations are
subject to one or more Special Area rules. All Special
Water’s Edge Areas are subject to one or more Special
Area rules. Where the applicable General and Special
Area rules differ, the Special Area rules shall be applied.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(a), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Coastal areas changed from 44 types to 45 types.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Coastal High Hazard Areas and Bay Islands added; water’s edge
areas regrouped geographically; References to Figley 1988 and 1989
fishing guides added.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: Zg N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-3.2 Shellfish habitat

(a) Shellfish habitat is defined as an estuarine bay or
river bottom which has a history of production for hard
clams (Mercenaria mercenaria), soft clams (Mya arenaria),
eastern oysters (Crassostrea virginica), bay scallops (Argo-
pecten irradians), or blue mussels (Mytilus edulis), or other-
wise listed below in this section. A shellfish habitat area is
defined as an area which meets one or more of the follow-
ing criteria:

1. The area has a current shellfish density equal to or
greater than 0.20 shellfish per square foot;

2. The area has a history of natural shellfish produc-
tion according to data available to the New Jersey Bureau
of Shellfisheries, or is depicted as having high or moder-
ate commercial value in the Distribution of Shellfish
Resources in Relation to the New Jersey Intracoastal
Waterway (U.S. Department of the Interior, 1963), “In-
ventory of New Jersey’s Estuarine Shellfish Resources”
(Division of Fish, Game and Wildlife, Bureau of Shellfish-
eries, 1983-present); and/or the “Inventory of Delaware
Bays Estuarine Shellfish Resources” (Division of Fish,
Game and Wildlife, Bureau of Shellfisheries, 1993);

3. The area is designated by the State of New Jersey
as a shellfish culture area as authorized by N.J.S.A. 50:1
et seq. Shellfish culture areas include estuarine areas
presently leased by the State for shellfish aquaculture
activities or hard clam relay, transplant and transfer as
well as those areas suitable for future shellfish aquacul-
ture development; or

4. The area is designated as productive at N.J.A.C.
7:25-24, Leasing of Atlantic and Delaware Bay Bottom
for Aquaculture.

(b) Any area determined by the Department to be con-
taminated by toxins is excluded from this definition. The
Final Short List, prepared by the Department pursuant to
the Federal Clean Water Act 33 U.S.C.A. § 1313(c)(1),
identifies these known contaminated areas. Also excluded
from this definition are those sites for which the Depart-
ment is presented with clear and convincing evidence that
the sites lack the physical features necessary for the support
of a shellfish population, excluding those waterways listed at
N.J.A.C. 7:7E-7.3(d)10 and (j) below.

Supp. 12-20-99
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(c) The water located under any boat mooring facility
(including docks and associated structures) is automatically
condemned and reduced to “prohibited” status pursuant to
N.J.A.C. 7:12-2.1(a)lii. Development which would result in
the destruction, condemnation (downgrading of the shellfish
growing water classification) or contamination of shellfish
habitat is prohibited.

1. The term “destruction” includes actions of filling to
create fast land, overboard dumping or disposal of solids
or spoils which would smother shellfish populations, or
create unsuitable conditions for shellfish colonization or
the creation of bottom depressions with anoxic conditions.

(d) Construction of a dock or boat moorings in shellfish
habitat is prohibited, except for the following:

1. Public fishing piers owned and controlled by a
public agency for the sole purpose of providing access for
fishing; and

2. In waters which have been classified as “prohibit-
ed” for the purpose of harvesting shellfish.

(e) New dredging (defined at N.J.A.C. 7:7E-4.11(g))

within shellfish habitat is prohibited, except when it is

necessary to maintain the use of public launching facilities
(ramps) with 25 or more trailer parking spaces or marina
facilities with 25 or more dockage units, consisting of either
dry dock storage or wet slips. New dredging for existing
marinas or for the expansion of such facilities is conditional-
ly acceptable provided that:

1. The expanded portion of the marina, other than the
access channel, will not be located within the shellfish
habitat;

2. The marina provides on site restrooms, a marine
sanitation disposal device and pumpout station; and

3. The width, depth and length of the.to-be-dredged
channel and boat basin are limited to the minimum
dimensions needed to service the existing or expanded
facilities.

(f) Maintenance  dredging (defined at N.J.A.C.
7:7E-4.11(f)) within shellfish habitat is conditionally accept-
able, provided the disturbance to shellfish habitat is mini-
mized to the greatest extent possible.

(g) New dredging adjacent to shellfish habitat is discour-
aged in general, but may be conditionally acceptable if it can
be demonstrated that the proposed dredging activities will
not adversely affect shellfish habitat, population or harvest.
If the Department determines dredging to be acceptable,
dredging shall be managed pursuant to N.J.A.C.
7:7E-4.11(g) so as not to cause significant mortality of the
shellfish due to increased turbidity and sedimentation, resus-

pension of toxic chemicals, or any other occurrence which

will interfere with the natural functioning of the shellfish
habitat.

Supp. 12-20-99

(h) For the purpose of this rule all docks and piers,
except public fishing piers defined in (d)1 above, are consid-
ered boat mooring facilities.

(i) Development required for national security for which
there exists no other prudent and feasible alternative site is
acceptable under. this rule, provided that the shellfish re-
source is salvaged and mitigated pursuant to a plan ap-
proved in writing by the Department. The applicant is
responsible for all the expenses of resource salvaging and
mitigation. All such programs shall be coordinated with the
appropriate shellfish management agency.

() N.J.A.C. 7:7E-7.3(d)10 shall also apply to develop-
ment of boat mooring facilities of five or more slips on the
Navesink, Shrewsbury, and Manasquan Rivers and St.
George’s Thorofare.

(k) Rationale: See the OAL Note at the beginning of
this subchapter. '

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Petition for Rulemaking.

See: 26 N.J.R. 4450(a), 27 N.J.R. 244(d), 27 N.J.R. 2629(b).

Public Notice: Petition for Rulemaking.

See: 27 N.J.R. 3634(c).

Public Notice: Shellfish habitat proposed interim policy; additional
public meeting and extension of comment period.

See: 27 N.J.R. 4011(b).

Petition for Rulemaking.

See: 31 N.JLR. 4341(a).

Law Review and Journal Commentaries

Court Says Riparian Rules Don’t Warrant Compensation. Matt
Ackermann, 151 N.J.L.J. 792 (1998).

Case Notes

Riparian grant from state to original owners of upland property did
not create absolute and perpetual right to construct dock, free from all
regulatory intervention, and thus subsequent owners did not have
reasonable, investment-backed expectation that was destroyed by denial
of permit to build dock, sufficient to effect regulatory taking. Karam v.
State Dept. of Environmental Protection, 705 A.2d 1221, 308 N.J.Super.
225 (A.D. 1998).

Office of Administrative Law lacked jurisdiction over property own-
ers’ constitutional challenge to denial of waterfront development permit
on grounds that proposed construction would conflict with shellfish
habitat regulation. Rivkin v. Department of Environmental Protection,
96 N.J.A.R.2d (EPE) 353.

Waterfront development permit to construct dock was properly de-
nied where proposed construction was to be located in shellfish habitat.
Hedrick v. Department of Environmental Protection, 96 N.J.A.R.2d
(EPE) 329.
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Department of Environmental Protection must complete toxin study
before permit for new waterfront development on Manasquan River
may be issued. Nordell v. Department of Environmental Protection, 96
N.J.LA.R.2d (EPE) 296.

Boat dock development in area where there existed no presently
productive shellfish beds would be allowed. Carozza v. DEPE, 96
N.J.AR.2d (EPE) 109.

Denial of application to construct dock and boat anchorages on
shellfish habitat was not improper. Fahey v. Department of Environ-
mental Protection, 95 N.J.A.R.2d (EPE) 148.

Application for permit to construct dock was properly denied given
adverse impact on shallow aquatic environment. Mangel v. Njdepe/
LUR, 95 N.J.A.R.2d (EPE) 133.

Waterfront development permits were not issuable due to shellfish
habitat regulations. Addiego v. Department of Environmental Energy
and Protection, 95 N.J.A.R.2d (EPE) 112.

Construction of dock was not violative of regulations as amounting to
a condemnation of currently productive shellfish beds. McCullough v.
Njdepe/LUR, 95 N.J.A.R.2d (EPE) 101.

Denial of petitioners’ application for a waterfront development per-
mit for the construction of a fixed pier and floating platform was
appropriate. Caruso v. Department of Environmental Protection, 94
N.J.AR.2d-(EPE) 204.

Destruction of oyster beds precluded issuance of permit to rebuild
dock on river. Brennenstuhl v. Department of Environmental Protec-
tion, 93 N.J.AR.2d (EPE) 125.

7:7E-3.3 Surf clam areas

(a) “Surf clam areas” are waters within the territorial sea
of the State of New Jersey which can be demonstrated to
support significant commercially harvestable quantities of
surf clams (Spisula solidissima), or areas important for
recruitment of surf clam stocks. This includes areas where
fishing is prohibited for research sanctuary or conservation
purposes by N.J.A.C. 7:25-12.1(d)4.

(b) Policy relevant to surf clam areas is as follows:

1. Development which would result in the destruction,
condemnation, or contamination of surf clam areas is
prohibited.

2. Development within surf clam areas is conditionally
acceptable only if the development is of national interest
and no prudent and feasible alternative sites exist.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

7:7E-3.4 Prime fishing areas

(a) Prime fishing areas include tidal water areas and
water’s edge areas which have a demonstrable history of
supporting a significant local quantity of recreational or
commercial fishing activity. The area includes all coastal
jetties and groins and public fishing piers or docks. Prime
fishing areas also include all red line delineated features
within the State of New Jersey’s three-mile territorial sea
illustrated in: B.L. Freeman and L.A. Walford (1974) An-
gler’s Guide to the United States Atlantic Coast Fish;
Fishing Grounds and Fishing Facilities, Section III and IV
or as indicated on New Jersey’s Specific Sport and Commer-
cial Fishing Grounds Chart (page 14) contained in “New
Jersey’s Recreational and Commercial Ocean Fishing
Grounds.” Long and Figley (1984); recently developed
artificial reefs off the New Jersey coast as identified in

7E-11

Figley (1989) “A Guide to Fishing and Diving New Jersey’s
Artificial Reefs”, and The Fishing Grounds of Raritan,
Sandy Hook and Delaware Bays as determined in Figley and
McCloy (1988) “New Jersey’s Recreational and Commercial
Fishing Grounds of Raritan Bay, Sandy Hook Bay and
Delaware Bay and The Shellfish Resources of Raritan Bay
and Sandy Hook Bay”. While this information source
applies only to the Delaware and Raritan Bay and Atlantic
Ocean shorefronts, Prime Fishing Areas do occur through-
out the coastal zone.

(b) Policy relevant to prime fishing areas is as follows:

1. Permissible uses of prime fishing areas include
recreational and commercial finfishing and shellfishing, as
presently regulated by NJDEP Division of Fish, Game,
and Wildlife, scuba diving and other water related recre-
ational activities.

2. Prohibited uses include sand or gravel submarine
mining which would alter existing bathymetry to a signifi-
cant degree so as to reduce the high fishery productivity
of these areas. Disposal of domestic or industrial wastes
must meet applicable State and Federal effluent limita-
tions and water quality standards.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Sub(section (a) substantially amended by incorporating (a)l and (a)2
in (a) and adding text “or as indicated ... Long and Figley (1984)”.
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Added source material for Raritan Bay.

7:7TE-3.5 Finfish migratory pathways

(a) Finfish migratory pathways are waterways (rivers,
streams, creeks, bays and inlets) which can be determined to
serve as passageways for diadromous fish to or from season-
al spawning areas, including juvenile anadromous fish which
migrate in autumn and those listed by H.E. Zich (1977)
“New Jersey Anadromous Fish Inventory” NJDEP Miscella-
neous Report No. 41, and including those portions of the
Hudson and Delaware Rivers within the coastal zone
boundary.

1. Species of concern include: alewife or river herring
(Alosa pseudoharengus), blueback herring (Alosa sapidis-
sima), American shad (Alosa aspidissima), striped bass
(Monroe saxatilis), Atlantic sturgeon (Acipenser oxyrhyn-
chus), Shortnose sturgeon (Acipenser brevirostrum) and
American eel (Anguilla rostrata).

(b) Development, such as dams, dikes, spillways, channel-
ization, tide gates and intake pipes, which creates a physical
barrier to the movement of fish along finfish migratory
pathways is prohibited, unless acceptable mitigating mea-
sures such as fish ladders, erosion control, or oxygenation
are used.

(c) Development which lowers water quality to such an
extent as to interfere with the movement of fish along finfish
migratory pathways or to violate State and Delaware River
Basin Commission water quality standards is prohibited.
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1. Mitigating measures are required for any develop-
ment which would result in: lowering dissolved oxygen
levels, releasing toxic chemicals, raising ambient water
temperature, impinging or suffocating fish, entrainment of
fish eggs, larvae or juveniles, causing siltation, or raising
turbidity levels during migration periods.

(d) Water’s edge development which incorporates migra-
tion access structures, such as functioning fish ladders, will
be conditionally acceptable, provided that the NJDEP, Divi-
sion of Fish, Game and Wildlife approves the design of the
access structure. As of January, 1994, the NJDEP Division
of Fish, Game and Wildlife is currently evaluating anadro-
mous fish spawning areas for potential enhancement work.
This may include building of fish ladders, removal of ob-
structions, stocking, and other means. A development pro-
posal shall be consistent with these Department efforts.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.LR. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

(a)1 added text “Atlantic sturgeon (Acipenser oxyrhychus), Shortnose
sturgeon (Acipenser brevirostrum)” and (Anguilla rostrata).”; deleted
(b) and recodified rest of section.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-3.6 Submerged vegetation habitat

(a) A Submerged vegetation special area consists of water
areas supporting or documented as previously supporting
rooted, submerged vascular plants such as widgeon grass
(Ruppia maritima), sago pondweed (Potamogeton pectina-
tus), horned pondweed (Zannichellia palustris) and eelgrass
(Zostera marina). In New Jersey, submerged vegetation is
most prevalent in the shallow portions of the Navesink,
Shrewsbury, Manasquan and Metedeconk Rivers, and in
Barnegat, Manahawkin and Little Egg Harbor Bays. Other
submerged vegetation species in lesser quantities include,
but are not limited to, the following: water weed (Elodea
nuttalli), Eriocaulon parkeri, Liaeopsis chinesis, Naja flexilis,
Nuphar variegatum, Potamogeton crispus, Potamogeton ep-
ihydrus, Potamogeton perfoliatus, Potamogeton pusillus,
Scirpus subterminalis and Vallisneria americana. Detailed
maps of the distribution of the above species for New
Jersey, and a method for delineation, are available from
DEP in the New Jersey Submerged Aquatic Vegetation
Distribution Atlas (Final Report), February, 1980, conduct-
ed by Earth Satellite Corporation and also on “Eelgrass
Inventory” maps prepared by the Division of Fish, Game
and Wildlife, Bureau of Shellfisheries, 1983. If the Depart-
ment is presented with clear and convincing evidence that a
part of its mapped habitat lacks the physical characteristics
necessary for supporting or continuing to support the docu-
mented submerged vegetation species, such a site would be
excluded from the habitat definition.

Supp. 12-20-99
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(b) Regulated activities in submerged vegetation habitat
are prohibited except for the following:

1. Trenching for utility pipelines and submarine cables
in the public interest, provided there is no practicable or
feasible alternative alignment, the impact area is mini-
mized and that, following pipeline or cable installation,
the disturbed area is restored to its preconstruction con-
tours and conditions. This may include subsequent moni-
toring and replanting of the disturbed area if these species
have not recolonized the disturbed area within three
years. The use of directional drilling techniques for
utility installations is strongly encouraged, rather than the
use of trenching;

2. New dredging of State and Federal navigation
channels provided that there is no practicable or feasible
alternative to avoid the vegetation; and that impacts to
the habitat area (for example dredging width, length and
depth) are minimized to the maximum extent practicable.
Mitigation will be required for destruction of one acre or
more which possess submerged aquatic vegetation;

3. Maintenance dredging as defined at' N.J.A.C.
7:7TE-4.2(f) of previously authorized, existing State and
Federal navigation channels and associated disposal areas
provided that there is no practicable or feasible alterna-
tive to avoid the vegetation and that impacts to the
habitat area are minimized to the maximum extent practi-
cable;

4. New and maintenance dredging as defined at
N.J.A.C. T:TE-4.2(f), of previously authorized operating
marinas and any necessary access channels to the expand-
ed portion of such marinas (this exception does not
include the boat basin of the expanded portion of the
marina) and existing launching facilities with 25 or more
dockage, storage or trailer parking units and their associ-
ated access channels, provided the proposed areas to be
dredged (such as channel length, depths and widths) are
minimized to the maximum extent practicable;

5. Maintenance dredging as defined at NJ.A.C.
7:TE-4.2(f) to regain access to existing private docks,
piers, boat ramps and mooring piles not associated with
marinas that' were previously dredged to an authorized
channel and/or mooring depth, width and length, provided
there is no practicable or feasible alternative on site that
would avoid dredging in submerged vegetation habitat;

6. Construction of a single noncommercial dock or
pier provided that: :

i. There are no practicable or feasible alternatives
to avoid impacts to submerged vegetation habitat at the
site;

ii. The width of the structure will not exceed four
feet, except for that portion of the structure adjacent to
the mooring area, where the width and length may not
exceed six and 20 feet, respectively;

Next Page is 7E-12.1
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iii. The pier shall have no more than two designated
slips. No boats may be moored at a non-designated
pier/dock area;

Next Page is 7E-13 7E-12.1 Supp. 12-20-99
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ii. The width of the access channel is the minimum
width required to moor a boat at the dock; and

iii. The maintenance dredging complies with all ap-
" plicable Special Water Area Rules (N.J.A.C. 7:7E-3).

3. Submerged infrastructure is conditionally accept-
able, provided that:

i. There is no feasible alternative route that would
not disturb intertidal and subtidal shallows;

ii. The infrastructure is buried deeply enough to
avoid exposure or hazard;

iii. Directional drilling for the purpose of installa-

tion of submerged infrastructure is preferred to trench-

ing where feasible; and

iv. All trenches are backfilled to the preconstruction
depth with naturally occurring sediment.

4. The filling of intertidal and subtidal shallows for
beach nourishment is conditionally acceptable provided it
meets the requirements found under the Filling rule
(N.J.A.C. 7:7TE-4.2(j)) and the Coastal Engineering rule
(NJ.A.C. 7:7TE-7.11(d)).

(c) If the destruction of intertidal and subtidal shallows
takes place, mitigation shall be carried out at a ratio of one
acre created to one acre lost. Mitigation sites shall be
located within the same estuary whenever feasible. Specific
filling activities acceptable under N.J.A.C. 7:7E-4.2(j)2iii(1)
and 7.11(d) are exempt from this mitigation requirement.

1. Dredging activities for residential noncommercial
docks will not require mitigation. Dredging activities for
projects which do not meet the criteria at (b)1 and 2
above, marinas and ports will not require mitigation
provided the dredged area is. reduced to the minimum
extent practicable (minimum being the smallest area com-
pared to the area needed to develop the same project at
another site).

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.

314(a).

(a) deleted old text and inserted new; old (b) deleted; (b)1 now (b)
and text “but may be ... NJ.A.C. 7:7E-4.4(i)” added; rest of section
recodified. .

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Mitigation ratio, sites and exemptions specified at (b)1.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Case Notes

Application for permit to construct dock was properly denied given
adverse impact on shallow aquatic environment. Mangel v. Njdepe/
LUR, 95 N.J.A.R.2d (EPE) 133. :
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Bulkhead constructed in violation of regulations; removal ordered.
Walker v. New Jersey Department of Environmental Protection, 93
N.J.A.R.2d (EPE) 69.

7:7E-3.16 Dunes

(a) A dune is a wind or wave deposited or man-made
formation of sand (mound or ridge), that lies generally
parallel to, and landward of, the beach, and between the
upland limit of the beach and the foot of the most inland
dune slope. “Dune” includes the foredune, secondary and
tertiary dune ridges, as well as man-made dunes, where they
exist (see Appendix, Figure 1, incorporated herein by refer-
ence).

1. Formation of sand immediately adjacent to beaches
‘that are stabilized by retaining structures, and/or snow
fences, planted vegetation, and other measures are con-
sidered to be dunes regardless of the degree of modifica-
tion of the dune by wind or wave action or disturbance by
development.

2. A small mound of loose, windblown sand found in
a street or on a part of a structure as a result of storm
" activity is not considered to be a “dune.”

(b) Development is prohibited on dunes, except for de-
velopment that has no practicable or feasible alternative in
an area other than a dune, and that will not cause significant
adverse long-term impacts on the natural functioning of the
beach and dune system, either individually or in combina-
tion with other existing or proposed structures, land distur-
bances or activities. In addition, the removal of vegetation
from any dune, and the excavation, bulldozing or alteration
of dunes is prohibited, unless these activities are a compo-
nent of a Department approved beach and dune manage-
ment plan. Examples of acceptable activities are:

1. Demolition and removal of paving and structures;

2. Limited, designated access ways for pedestrian and
authorized motor vehicles between public streets and the
beach that provide for minimum feasible interference with
the beach and dune system and are oriented so as to
provide the minimum feasible threat of breaching or
overtopping as a result of a storm surge or wave runup
(see N.J.A.C. 7:TE-3A);

3. Limited stairs, walkways, pathways and boardwalks
to permit access across dunes to beaches, in accordance
with N.JLA.C. 7:7E-3A, provided they cause minimum
feasible interference with the beach and dune system;

4. The planting of native vegetation to stabilize dunes
in accordance with N.J.A.C. 7:7E-3A;

5. Sand fencing, either a brush type barricade or
picket type, to accumulate sand and aid in dune formation
in accordance with N.J.A.C. 7:7E-3A;

6. Shore protection structures which meet the use
conditions of N.J.A.C. 7:7E-7.11(e); and
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7. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1).

(c) The creation of dunes for the purpose of shore pro-
tection is strongly encouraged. According to the National
Flood Insurance Program (NFIP) Regulations established
by the Federal Emergency Management Agency (FEMA),
primary frontal dunes will not be considered as effective
barriers to base flood storm surges and associated wave
action where the cross-sectional area of the primary frontal
dune, as measured perpendicular to the shoreline and above
the 100-year stillwater flood elevation and seaward of the
dune crest, is equal to or less than 540 square feet. This
standard represents the minimal dune volume to be consid-
ered effective in providing protection from the 100-year
storm surge and associated wave action, and should repre-
sent a “design dune” goal.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b) deleted; new (b)-(f) added; (c) recodified to (h).

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on filled water’s edge deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

T:7E-3.17

(a) An overwash area is an area subject to accumulation
of sediment, usually sand, that is deposited landward of the
beach or dune by the rush of water over the crest of the
beach berm, a dune or a structure. An overwash area may,
through stabilization and vegetation, become a dune (see
Appendix, Figure 1).

Overwash areas -

1. The seaward limit of the overwash area is the
seaward toe of the former dune, or the landward limit of
the beach, in the absence of a dune.

2. The landward limit of the overwash area is the
inland limit of sediment transport.

3. Verifiable aerial photography and other appropri-
ate sources may be used to identify the extent of over-
wash.

(b) Development is prohibited on overwash areas, except
for development that has no prudent or feasible alternative
in an area other than an overwash area, and that will not

cause significant adverse long-term impacts on the natural

functioning of the beach and dune system, either individual-
ly or in combination with other existing or proposed struc-
tures, land disturbances or activities. Examples of accept-
able activities are:

1. Creation of dunes or expansion of existing dunes in
accordance with N.J.A.C. 7:7E-3A;
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2. Demolition and removal of paving and structures;

3. Limited, designated access ways for pedestrians anc"
authorized motor vehicles between public streets and the
beach that provide for the minimum feasible interference
with the beach and dune system and are so oriented as to
provide the minimum feasible threat of breaching or
overtopping as a result of storm surge or wave runup;

4. Shore protection structures which meet the use '
conditions of N.J.A.C. 7:7E-7.11(e);

5. Linear development which meets the Rule on Loca- -
tion of Linear Development (N.J.A.C. 7:7E-6.1);

6. Removal of newly deposited overwash fans from
public roads and or developed lots; and

7. Construction of street-end beach accessways along
the oceanfront, provided they are oriented at an angle
against the predominant northeast storm approach, are
limited in width to no more than ten feet, and are
defined/stabilized with sand fencing. These standards
should be included in all beach and dune management
plans for oceanfront locations.

(c) A development may be permitted if, by creating a
dune with buffer zone or expanding an existing dune land-
ward, the classification of the site is changed so as to
significantly diminish the possibility of future overwash. In
determining overwash potential, ‘the protective capacity of
newly created dunes will be evaluated in terms of the
“design dune” goal discussed in N.J.A.C. 7:7E-3.16(c).

(d) A single story, beach/tourism oriented commercial
development located within an already developed municipal
boardwalk/commercial area of Point Pleasant Beach, Sea-
side Heights, Ocean City, North Wildwood and Wildwood
City is conditionally acceptable provided that it meets the
following conditions:

1. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of the boardwalk; :

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi- -
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and
supports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility meets all the flood proofing require-
ments of the Flood Hazard Area Rule, N.J.A.C.
7:7E-3.25.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.
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Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended and recodified.

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on existing lagoon edges deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-3.18 Coastal high hazard areas

(a) Coastal high hazard areas are flood prone areas
subject to high velocity waters (V zones) as delineated on
the Flood Insurance Rate Maps (FIRM) prepared by the
Federal Emergency Management Agency (FEMA), and ar-
eas within 25 feet of oceanfront shore protection structures,
which are subject to wave run-up and overtopping. (see
Appendix, Figure 2 incorporated herein by reference). The
Coastal High Hazard Area extends from offshore to the
inland limit of a primary frontal dune along an open coast
and any other area subject to high velocity wave action from
storms or seismic sources. The inland limit of the V zone is
defined as the V zone boundary line as designated on the
FIRM or the inland limit of the primary frontal dune,
whichever is most landward.

(b) Residential development, including hotels and motels,
is prohibited in coastal high hazard areas except for single
family and duplex infill developments which are conditional-
ly acceptable provided that the standards of N.J.A.C.
7:7E-7.2 (e) are met.

(c) In general, commercial development is discouraged in
the coastal high hazard areas. Beach use related commer-
cial development in coastal high hazard areas is conditional-
ly acceptable within areas that are already densely devel-
oped, provided that:

1. The site is landward of the boardwalk;

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and sup-
ports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility complies with all the flood proofing
requirements at N.J.A.C. 7:7E-3.25, Flood hazard areas.

(d) All permanent structures shall be set back a minimum
of 25 feet from oceanfront shore protection structures,
typically including bulkheads, revetments and seawalls and
occasionally jetties and groins if constructed at inlets. This
condition is applicable only to shore protection structures
that are of sufficient height and strength to provide resis-
tance to storm waves.
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(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended.

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on natural water’s edge floodplains deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.1998 d.571, effective December 7, 1998.

See: 30 N.J.R. 1679(a), 30 N.J.R. 4210(b).
In (b), changed N.J.A.C. reference; and added (e).

7:7E-3.19 Erosion hazard areas

(a) Erosion hazard areas are shoreline areas that are
eroding and/or have a history of erosion, causing them to be
highly susceptible to further erosion, and damage from
storms.

1. Erosion hazard areas may be identified by any one
of the following characteristics:

i. Lack of beaches;

ii. Lack of beaches at high tide;

iii. Narrow beaches;

iv. High beach mobility;

v. Foreshore extended under boardwalk;
vi. Low dunes or no dunes;

vii. Escarped foredune;

viii. Steep beach slopes;

ix. Cliffed bluffs as adjacent to beach;

x. Exposed, damaged or breached jetties, groins,
bulkheads or seawalls;

xi. High long-term erosion rates; or
xii. Pronounced downdrift effects of groins (jetties).

2. Erosion hazard areas extend inland from the edge of
a stabilized upland area to the limit of the area likely to
be eroded in 30 years for one to four unit dwelling
structures, and 60 years for all other structures, including
developed and undeveloped areas. This distance is mea-
sured from the crest of a bluff for coastal bluff areas, the
most seaward established dune crest for unvegetated dune
areas, the first vegetation line from the water for estab-
lished vegetated dune areas, and the landward edge of a
beach or the eight foot North American Datum (NAD),
1983, contour line, whichever is farther inland, for non-
dune areas.

" i. An established, unvegetated dune is a dune that
has been in place for at least two winter seasons, or has
been constructed with the approval of the Department.
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ii. An established vegetated dune is a dune with an
existing vegetative cover which has been growing on site
for at least two growing seasons.

3. The extent of an erosion hazard area is calculated by
multiplying the projected annual erosion rate at a site by
30 for the development of one to four unit dwelling
structures and by 60 for all other developments.

(b) Development is prohibited in erosion hazard areas,
except for:

1. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

2. Shore protection activities which meet the appropri-
ate Coastal Engineering Use Rule (N.J.A.C. 7:7E-7.11);

3. Single story, beach/tourism oriented commercial de-
velopments located within an already developed municipal
boardwalk/commercial area of Point Pleasant Beach, Sea-
side Heights, Ocean City, North Wildwood and Wildwood
City is conditionally acceptable provided that it meets the
following conditions:

i. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of and adjacent to the boardwalk;

ii. The height of the building does not exceed 15 feet
measured from either the elevation of the existing
ground or the boardwalk (depending on the specific site
conditions) to the top of a flat roof or the mid-point of
a sloped roof;

iii. The facility is open to the general public and
supports beach/tourism related recreational activities,
that is, retail, amusement and food services. Lodging
facilities are excluded; and

iv. The facility meets all the flood proofing require-
ments of the Flood Hazard Areas rule;

4. Single family and duplex infill developments that
meet the standards of N.J.A.C. 7:7E-7.2 (e);

5. The construction of dune walkover structures and at-
grade walkover pathways, in accordance with Department
standards found at N.J.A.C. 7:7E-3A; and

6. Dune creation and beach maintenance activities in
accordance with Department standards found at N.J.A.C.
7T:TE-3A.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

(Agency note: N.J.A.C. 7:7E-3.20 and 3.21 belong to the
Barrier and Bay Islands subcategory.)

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Old (b) deleted; (b)1.-2. recodified to (b)-(c); old (c) now (d).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
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See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on alluvial flood margins deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.1998 d.571, effective December 7, 1998.

See: 30 N.J.R. 1679(a), 30 N.J.R. 4210(b).
In (b)4, changed N.J.A.C. reference.

7:7E-3.20 Barrier island corridor

(a) “Barrier island corridors” are the interior portions of
oceanfront barrier islands, spits and peninsulas. Along the
New Jersey Coast, headlands are located between Mon-
mouth Beach, Monmouth County and Pt. Pleasant Beach,
Ocean County.

1. The oceanfront barrier island corridor encompasses
that portion of barrier islands, spits and peninsulas (nar-
row land areas surrounded by both bay and ocean waters
and connected to the mainland) that lies upland of wet-
lands, beach and dune systems, filled water’s edges, and
existing lagoon edges. Barrier island corridor does not
include the headlands of northern Ocean County, Mon-
mouth County, and the southern tip of Cape May County,
which are part of the mainland.

(b) New or expanded development within the oceanfront
barrier island corridor is conditionally acceptable provided
that the criteria for High Development Potential are met, as
defined in the policy for Land Areas (see N.J.A.C. 7:7E-5.5)
and maximum acceptable intensities for development under
the Land Area Policies are not exceeded.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b): Old text deleted and new text added; (b)! through (c) recodi-
fied to (c)-(e).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b)
Text on beaches deleted.

Case Notes

Need to preserve undeveloped beach area administratively recog-
nized by former N.J.A.C. 7:7E-3.10. Lusardi v. Curtis Point Property
Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

7:7E-3.21 Bay islands

(a) Bay islands are islands or filled areas surrounded by
tidal waters, wetlands, beaches or dunes, lying between the
mainland and barrier islands. Such islands may be connect-
ed to the mainland or barrier island by elevated or fill
supported roads (see Appendix, Figure 3, incorporated
herein by reference).

1. In cases where a bay island is also a Filled Water’s
Edge (N.J.A.C. 7:7E-3.23), the more restrictive provisions
of the two rules shall apply.

Next Page is 7E-20.1
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2. This rule will not apply to proposed development Bonnett Island, Stafford Township

located in the following areas: Chadwick Beach Island, Dover Township

OCEAN COUNTY: Channel Island, Mantoloking Borough

Next Page is 7E-21 7E-20.1 Supp. 12-7-98
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Osborne Island, Little Egg Harbor Township
Pelican Island, Dover/Berkeley Townships
West Point Island, Lavallette Borough
ATLANTIC COUNTY:

Chelsea Heights, Atlantic City

Venice Heights, Atlantic City

Ventnor Heights, Ventnor City

CAPE MAY COUNTY:

Princeton Harbor, Avalon Borough

West Wildwood, Wildwood City

West 17th Street, Ocean City

(b) On bay island sites which do not abut a paved public
road and are not served by a sewerage system with adequate
capacity, non-water dependent development is prohibited
and water dependent development is discouraged. Water
dependent development may be acceptable if there are no
feasible alternatives and environmental impacts are mini-
mized.

(c) On bay island sites which abut a paved public road
and sewerage system with adequate capacity, water depen-
dent development is conditionally acceptable, provided all
other applicable Coastal Zone Management rules are com-
plied with. New non-water dependent development is ac-
ceptable only at a Low Intensity Development as defined in
N.J.A.C. T:7E-5.6(d) except for Existing Lagoon Edges
(N.J.A.C. T:7TE-3.24) where the acceptable intensity of de-
velopment may be increased to Moderate.

(d) Redevelopment or modification of an existing above
ground facility is conditionally acceptable subject to the
following provisions:

1. The facility does not exceed the existing develop-
ment density as to the following:

i. Number of units; or
ii. Square footage of interior floor space; and

2. The site development does not exceed either 80
percent impervious coverage of the site or the existing
intensity of development, that is, existing, percent of
impervious surface cover, whichever is less.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
Added text to (a): “or man-made”; “as well as man-made dikes,”.
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on dunes deleted.

Case Notes

Department of Environmental Protection did not abuse its discretion
in considering only modifications in its review of developer’s application
for major-modification permit, and thus, appeal from grant of applica-
tion did not revive appellant’s expired right to challenge Department’s
prior waiver of island corridor preservation policy; modified project
generally fit within “footprint” of original proposal. In re CAFRA
Permit No. 87-0959-5 Issued to Gateway Associates, 704 A.2d 1261,
152 N.J. 287 (N.J. 1997).

Regulation authorizing relaxation of application of rules when neces-
sary and in public interest allowed only waiver of procedural rules for
Coastal Area Facility Review Act development permits and did not
authorize Department of Environmental Protection to waive bay island
corridor preservation policy incorporated into separate chapter. In re
CAFRA Permit No. 87-0959-5 Issued to Gateway Associates, 290
N.J.Super. 498, 676 A.2d 161 (A.D.1996).

Requirements of Coastal Area Facilities Review Act for coastal area
development; waiver. SMB Associates (Anchoring Point) v. New
Jersey Dept. of Environmental Protection, 137 N.J. 58, 644 A.2d 558
(1994).

Public interest group; standing to challenge coastal area review
board’s decision to grant permit. SMB Associates (Anchoring Point) v.
New Jersey Dept. of Environmental Protection, 137 N.J. 58, 644 A.2d
558 (1994).

Absent regulations authorizing them to grant waivers, the Commis-
sioner of Department of Environmental Protection and the Coastal
Area Review Board had no authority to grant a waiver from compliance
with regulations. SMB.Associates v. New Jersey Dept. of Environmen-
tal Protection, 246 N.J.Super. 38, 624 A.2d 14 (A.D.1993) certification
granted 134 N.J. 562, 636 A.2d 520, affirmed 137 N.J. 58, 644 A.2d 558.

Property between two barrier islands was subject to classification and
more restrictive regulation as a bay island. Estate of Sims v. Depart-
ment of Environmental Protection, 95 N.J.A.R.2d (EPE) 6.

Bay island was dependent upon location coupled with geological
characteristics. Sims v. DEPE, 95 N.J.A.R.2d (EPE) 6.

7:7E-3.22 Beaches

(a) Beaches are gently sloping areas of sand or other
unconsolidated material, found on all tidal shorelines, in-
cluding ocean, bay and river shorelines (see Appendix,
Figure 1), that extend landward from the mean high water
line to either:

1. A man-made feature generally parallel to the
ocean, inlet, or bay waters such as a retaining structure,
seawall, bulkhead, road or boardwalk, except the sandy
areas that extend fully under and landward of an elevated
boardwalk are considered beach areas; or

2. The seaward or bayward foot of dunes, whichever is
closest to the bay, inlet or ocean waters.

(b) Development is prohibited on beaches, except for
development that has no prudent or feasible alternative in
an area other than a beach, and that will not cause signifi-
cant adverse long-term impacts to the natural functioning of
the beach and dune system, either individually or in combi-
nation with other existing or proposed structures, land dis-
turbances or activities. Examples of acceptable activities

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19, are:
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a). 1. Demolition and removal of paving and structures;
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2. Dune creation and related sand fencing and plant-
ing of vegetation for- dune stabilization, in accordance
with N.J.A.C. 7.7E-3A;

3. The reconstruction of existing amusement and fish-
ing piers and boardwalks;

4. Temporary recreation structures for public safety
such as first aid and lifeguard stations;

5. Shore protection structures which meet the use
conditions of N.J.A.C. 7:7E-7.11(e);

6. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

7. Beach maintenance activities which do not adverse-
ly affect the natural functioning of the beach and dune
system, and which do not preclude the development of a
stable dune along the back beach area. These activities
include routine cleaning, debris removal, mechanical sift-
ing, maintenance of access ways and Department ap-
proved dune creation and maintenance activities; and

8. Post-storm beach restoration activities involving the
placement of clean fill material on beaches, and the
mechanical redistribution of sand along the beach profile
from the lower beach to the upper beach. These post-
storm activities, which are different than routine beach
maintenance activities, must be carried out in accordance
with the standards found at N.J.A.C. 7:7E-3A.

(c) Public access and barrier free access to beaches and
the water’s edge is encouraged. Coastal development that
unreasonably restricts public access is prohibited.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

(Agency Note: N.J.A.C. 7:7E-3.16 through 3.32 are Spe-
cial Water’s Edge Areas. Within these sections, N.J.A.C.
7:7E-3.16 through 3.19 belong to the Oceanfront, and Rari-
tan and Delaware Bayfronts subcategory.)

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on overwash fans deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Case Notes

Public Trust Doctrine requires that once a municipality permits
swimming in an area of public beach, it cannot restrict the right of all
who wish to swim from doing so; municipal ban on swimming in water
adjoining beach owned by religious order whose members were permit-
ted to swim is a violation of the equal protection and due process
clauses. Capano v. Boro. of Stone Harbor, 530 F.Supp. 1254 (D.N.J.
1982).
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7:7E-3.23 Filled water’s edge

(a) Filled water’s edge areas are existing filled areas lying
between wetlands or water areas, and either the upland limit
of fill, or the first paved public road or railroad landward of
the adjacent water area, whichever is closer to the water.
Some existing or former dredged material disposal sites and
excavation fill areas are filled water’s edge (see Appendix,
Figure 4, incorporated herein by reference).

(b) The “waterfront portion” is defined as a contiguous
area at least equal in size to the area within 100 feet of
navigable water, measured from the Mean High Water Line