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Inthe Supreme Court decision, DKM Residentia Properties Corporation v.
TheTownship of Montgomery and the Construction Board of Appeal sof the Township
of Montgomery, the Court holdsthat local code enforcement agencies may issue
Noticesof Violationtothe builder after the Certificate of Occupancy (CO) hasbeen
issued and the builder hastransferred title to the property. This Supreme Court
decison reversesthe decision made by theAppellate Divisonin 2003. (BulletinNo.
03-6, whichwasissued asaresult of thispreviousAppellate Divison decision, has
been withdrawn andisreplaced by thisbulletin.)

Thefollowingingructionsareintended toadintheenforcement of theUniform
Construction Code (UCC) asauthorized and directed by thisdecision. As stated
above, the Court held that Notices of Violation may beissued to the builder after
issuance of the CO and transfer of title. Thedecisionrequiresthat any violation that
would have caused the CO to bewithheld must be cited. Becauseno COwould be
issued when there are any known violations, thismeansthat aNotice of Violation
should beissued for any and all code violationsfound by or brought to the attention
of thelocal enforcing agency.

1. GotoWarrantyfirst.

For items covered by ahomeowner’swarranty, filing aclaim under the
warranty ismore advantageousto theowner. For thisreason, thehomeowner
should beadvised to go through warranty first when the construction official
knowsthat anitemiscovered. If itisdetermined that aparticular itemisa
warranted defect, then the builder must correct the problem; if the builder
failsto do so, thewarranty company paysfor correction of the problem.
Clearly, thisaffordsbetter protection to the homeowner than theissuance of
aNoticeof Violation under theUCC. Prior toissuingaNoticeof Violation
for any residence covered by ahomeowner’ swarranty, acopy of aletter of
denia from thewarranty company should be obtained to ensurethat this
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avenuefor remediation hasbeen exhausted first. If thewarranty claim has
been denied, thenaNoticeof Violation may beissued. If theviolationinvolves
anitemthat the construction official knowsisnot covered by warranty or if
the coverage period for that item has passed, then the Notice of Violation
may beissued without waiting for adenia fromthewarranty company. If the
congtruction official isunsure asto whether anitemisunder warranty, then
theNoticeof Violation should beissued. If, after having been advised by the
construction official of the advantages of filing a warranty claim, the
homeowner still wishesto pursue correction through the UCC, then the
congtruction officia should ask that the homeowner sign astatement (sample
attached) to document this, and issue the Notice of Violation.

2. DonotissueaNoticeof Violation if thereislitigation pending.

If the construction official knowsthat ahomeowner hasfiled suit over the
item(s), no Notice of Violation should beissued. Once ahomeowner has
placed an item before a court, then only the court can resolveit. Courts
outrank local enforcing agenciesintheschemeof things.

3. ServetheNoticeon both thebuilder and thehomeowner.

The Supreme Court decision reemphasized that these Noticesmust be served
upon both the builder and the owner. (Thedecision referencesN.J.A.C.
5:23-2.30(b)1.) Thisisimportantinthat it gives both the builder and the
owner standing to appeal. Any disputes should go to the board of appeals.
Themunicipa enforcing agency isnot aforumfor resolution of thesedisputes.
And, if thereisto beany meeting withthemunicipa enforcing agency regarding
theNoticeof Violation or the permit application for thework to correct any
violations, both the builder and the homeowner should beinvited to attend.

Thedecision also containsareminder that the statute of repose continuesto
apply. Inessence, thismeansthat the builder cannot be served withaNotice
of Violation morethan ten years after theissuance of the CO.

4. Includeany and all codeviolations.

Asdtated above, thedecision dictatesthat aNotice of Violation beissued for
any codeviolationfound. Violationsshould be based uponthe model codes
adopted at thetime of thebuilding’sconstruction (see permit gpplication). If
there is doubt asto whether a particular item should be the subject of a
Noticeof Violation, the construction officia should err onthesideof caution
andissuetheNoticeof Violation. Again, theboard of appealsistheforum
for theresolution of any disputes. Inaboard of appealshearing, both the
homeowner and the builder will havean opportunity to state their cases.
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5. Makeaseparatelist in the space provided on the Notice of any
itemthat ispart of thehomeowner’scomplaint, but isnot aviolation
of theUCC.

In someingtances, the homeowner’scomplaint will includeitemsthat do not
constitute violations of the UCC. The Notice of Violation (UCC F213)
providesaseparate placeto list any itemsincluded in acomplaint from a
homeowner that the municipa enforcing agency findsarenot codeviolations.
Making aformal, written determination that theseitemsare not violations of
the UCC, by listing them in the space provided ontheform, will enablethe
homeowner to appeal that determination to theboard. Evenif noviolations
arefound, thisportion of theform should still be completed to preservethe
homeowner’sapped rights.

6. Requiredevelopment-wideaction on certain deficiencies.

When ahomeowner complainsabout codeviol ationsfound after occupancy,
the complaint should be handled, and any Noticesof Violations should be
issued, on acase-by-case or acomplaint-by-complaint basis. However,
therearecertain violationsthat involvelife safety, and are seriousenough to
warrant citing every homein the devel opment found to have suchviolations
and requiring thet the viol ation be abated by theowner if thebuilder isunwilling,
unable, or unavailableto do so. Thelist of code sectionsthat would require
globd (devel opment-wide) and absolute (must correct) actionisfoundinthe
UCCatN.JA.C.5:23-2.35(a)1. For any violation of acode section listed
there, itisnecessary to go beyond the homethat i sthe subject of theinstant
complaint and to include any other homesin the devel opment that have or
might havesimilar violations. For purposes of applying the provisions of
N.JA.C.5:23-2.35(a)1.i, “unsafe structure” should be deemed toinclude
structurally unsafe. Inthecaseof aresidentia structure, thismeansthat a
structural deficiency ispresent or likely to occur that hasthe potential for
injury or sgnificant damagetothelivability of thehome. Any structural member
that exceedsthe permitted defl ection established in the Rehabilitation Subcode
at N.JA.C.5:23-6.5(c)1.i. should a so be considered structurally unsafe.

7. Requireapermit application with asigned consent form for all
correctivewor k under taken.

To protect the homeowner’srightsin any corrective work to be done, a
permit must berequired for all work performed by the builder to abatethe
violationslisted on the notice post CO, evenwork otherwisenot requiringa
permit. Any other provision of the UCC to the contrary notwithstanding, a
permitisneeded for any correctivework required astheresult of aNotice of
Violationissued after the CO. Prior totheissuance of apermitinconnection
with such work to the builder, acompl eted consent form (UCC F101) signed
by theowner must be submitted. Thecompletion of thisformwill ensurethat
the owner hasgranted permission for the builder to performthework that is
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described in the permit gpplication, subject to thereview and approva of the
loca enforcement agency for code compliance.

8. IssueaNoticeand Order of Penalty tothebuilder, with acopy to
thehomeowner, when thetimeallowed to abateviolationsexpires.

Whenever thetimealowed inthe origina Notice of Violation and Order to
Terminate has expired and the violation(s) remain unabated, aNoticeand
Order of Penalty (UCC F214) should beissued to the builder, and acopy
sent to the homeowner. 1f the builder has not complied with the Notice of
Violationand Order to Terminate because of therefusal of the owner togive
consent, then thiswill represent groundsfor thebuilder to appea. Theboard
of appealswill be asked to inform the homeowner of the place, time, and
date of any hearing. Again, thiswill afford both partiesan opportunity to be
heard by the board of appeals. The board will then rule onany disputeasto
the proposed scope of work, or asto whether access has been unreasonably
denied by the homeowner. The Notice of Violation may then be enforced,
rescinded, or revised based on the board’ sdecision.

Should you haveany questionsregarding theapplicability of thisdecisonto
any specific enforcement action, please contact the Office of Regulatory Affairsat
(609) 984-7672.
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Property Address:
Municipality:
Block:

Lot:

[/We, the owner(s) of the above property, acknowledgethat | /we have been advised
by thelocal congtruction officia it would beto my/our advantageto fileaclaimunder
my/our New HomeWarranty because, if itisdetermined that aparticular itemisa
warranted defect, the builder must correct the problem; if the builder failsto do so,
thewarranty company paysfor correction of the problem, rather than having the
congtruction official issueaNotice of Violation and Order to Terminate addressing
thesameitem. But, I/wehave chosento request that the construction officia issue
such Noticeand Order at thistime.

(owner)

(owner)

Date:

Witness
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