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New Jersey Court of Errors 
and Appeals

Notice and Grounds of Appeal 
(Filed 191 )

N E W  JE R S E Y  S U P R E M E  COU RT

Ca m d e n  Co u n t y

T h e  P e o p l e ’s  N a t io n a l  B a n k  \ 
o f  Ta r e n t u m , P a . I 20

P la in tiff, (A c tion  a t  Law.
YS. /

W il l ia m  E . Cr a m e r , V
D efendant. 1

To Grey dk Archer, Esqs., Attorneys for The\ 
People\s National Bank of Tarentum, Pa.:

Ta k e  N o t ic e , th a t  th e  defendant, W illiam  E . 
Cram er, ap p ea ls  to  the  C ourt of E r ro r s  and  Ap- 
peals fom  the whole of th e  judgm en t en tered  in 
th is cause on the following' ¡grounds:

1. F o r  the reiason th a t a, verd ic t w as d irected  
by th e  C ourt in fav o r o f the  p lain tiff.

2. F o r  the  reason  th a t  the  oa,se should have 
been subm itted  to  the  ju ry .

3. F o r  th e  reason  th a t  the  findings of the C ourt 
are  co n tra ry  to law.

JO S E P H  B E C K  T Y L E R ,
A tto rn ey  fo r A ppellant. 40
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Summons

The S ta te  of New Je rse y  to 
W m. E . C ram er.

You a re  sum m oned to  answ er the  an -
nexed com plain t of T he P e o p le ’s Na- 

(Seal) tiona l B ank  of T aren tum , P a ., in  an  
action  a t law  in  the Suprem e C ourt 
A nd  tak e  notice th a t unless you file 

y ou r answ er to  sa id  com plain t w ith  th e  C lerk of 
the  Suprem e C ourt a t  - T ren ton , w ith in  tw en ty  
days a f te r  th e  service upon you of th is  w rit and  
the  annexed com plaint, th e  p la in tiff  m ay proceed 
in  the  su it and  jud,gm ent m ay he en te red  ag a in st 
you.

W itn ess : W illiam -.S . Gum m ere, Chief Ju s tice  
2 q  o f the  Suprem e C ourt, a t  - T ren ton , th is  6 th  day  

of Ju ly , 1916. -----
W M . C, G E B H A U D T ,

Clerk.
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C om p la in t

(Filed July 1916)

S U P R E M E  COU RT O F N E W  JE R S E Y

Ca m d e n  Co u n t y

10

YS.
W i l l ia m  E . Cr a m e r ,

D efendant.

T h e  P e o pl e  ’s  N a t io n a l  B a n k
of  Ta r e n t u m , P a .

P la in tiff,

P la in tiff, T lie P e o p le ’s N ational B ank of T ar- 20 
entiim, P a ., a  co rp o ra tio n  organized and  ex isting  
under and by v ir tu e  of the  law s of the  S ta te  of 
Pennsylvania, an d  hav ing  its  p rin c ip a l office a t

1. On N ovem ber 26th, 1915, the  defendan t, W m.
E. C ram er, m ade and  delivered  his no te  of th a t 
da te  fo r  $696.98 payab le  to  F id e lity  G lass Com-
pany  or o rder, six ty  days from  da te  a t  the  P eo -
p le ’s N ational B ank  of T aren tum , P a ., a  copy of 
which is  he re to  annexed. 30.

2 . T he payee  a fte rw ard  endorsed  sa id  note to 
the  plaintiff.

3. On th e  day  th e  sam e fell due, i t  w as p re -
sented fo r  paym en t a t  the  place w here  i t  w as p a y -
able, b u t i t  w as n o t p a id  and w as duly  p ro tested .

4. N otice th ereo f w as duly ¡given to W m . E . 
Cram er.

5. On F e b ru a ry  14th, 1916, p la in tiff received

T arentum , P a ., says th a t ;

the sum  of $199.85 on account of said  note, leav- ^
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C om plaint—-Copy of N ote

ing  a  balance due on said  note of $497.13.
6 . P ro te s t  fees on th e  p ro te s t of said  note 

am ount to $1.75.
7. S a id  note is now the p ro p e rty  of p la in tiff 

and  the  balance due on sam e is still unpaid .
P la in tiff  dem ands as dam ages the sum  of $497.- 

13 to g e th e r w ith  in te re s t on $696.98 from  J a n u -
a ry  25th, 1916 to F e b ru a ry  14th, 1916, and in te r -
e s t on $497.13 from  F e b ru a ry  14th, 1916 to  date  
and also p ro te s t fees of $1.75 together w ith in te r-
e s t thereon  from  J a n u a ry  25th, 1916.

G R EY  & A R C H E R , 
A tto rneys fo r  p laintiff.

Copy of Note 

Annexed to Complaint

$696.98 * T aren tum , P a ., N ovem ber 26, 1915.
S ix ty  days a f te r  d a te  I  p rom ise  to  p ay  
To T h e  Or d er  of  F id e lity  G lass Co. a t 

T h e  P e o pl e s  N a t io n a l  B a n k  
of T aren tu m

q q  Six hun d red  n inety-six  and 98 /D olIars
W ith o u t D efalcation  fo r  V alue Received.

W M. E . CRA M ER,
No. 22270 D ue Ja n , 25.
(Endorsed,)

F id e l it y  Gla s s  Co m pa n y ,
(S igned) Jo h n  P . C raw ford , T reas.

(14c in  revenue stam ps)
2 /14 /16  P a id  on account $199.85.

40
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Answer

(Filed J u ly  19, 1916)

S U P R E M E  C O U RT O F N E W  JE R S E Y

Ca m d e n  Co u n t y  *q

T h e  P e o p l e ’s  N a t io n a l  B a n k  \ 
op  T a r e n t u m , P a . I

P la in tiff, f A ction  a t  Law. 
vs. /

W i l l ia m  B. Ce a m e r , V
D efendant. I

D efendant, W i l l ia m  E . Ce a m e e , of the  C ity  and 20 
County of Cam den and  S ta te  of New Je rse y , says 
th a t:

1. H e adm its the  firs t p a ra g ra p h  of th e  com-
plaint.

2 . H e denies th e  second p a ra g rap h .
3. H e  has no knowledge of the  fac ts  alleged in  

the  th ird  p a rag rap h .
4. H e denies th e  fo u rth  p a ra g rap h .
5. H e sta tes th a t  he p a id  $200.00 on account

of sa id  note when i t  becam e due, b u t he  denies 30 
th a t  th e re  is any  balance due fo r  reasons here in -
a fte r  stated .

6 . H e h as  no knowledge of th e  fac ts  alleged in  
the six th  p a ra g rap h .

7. H e has no- knowledge of the  tra n s fe r  of sa id  
note to the p la in tiff and  denies th a t  th e re  is any  
balance due thereon  to the  p lain tiff.

F ir s t  De f e n s e
40

1. The F id e lity  GlaSjS Com pany, on Septem ber
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A nsw er

27t,h, 1915, m ade a  c o n tra c t in  w ritin g  w ith  h im  
as fo llow s:

F ID E L IT Y  G L A S S  C O M PA N Y

O rd e r  No. 17 S ep tem b er 27, 1915.
10 So ld  to  W i l l ia m  E . Cr a m e r ,

Tow n and  S ta te  H addon  Ave. & L ine S t.,
Cam den, N. J .

T erm s : 1 /2  in  30 days, B alance  in  60 days.

Q U A N T IT Y  ARTICLES PRICE

S h ip  to  E jorer S t. S id ing ,
C o o p e r’s  P o in t, Penna,. R. R.

5 C arlo ad s P r iv a te  M ould #  2 
2 0  T a ll S S ty le , M ilks, P acked

in  B ulk
1 /4  P in t  S tock M ould 2.45

. 1 /2  “  “  . “  2.50
P in t  P r iv a te  “  2.60
Q u a rt “  li 4.10

F . O. B. C am den, N. J .
F id e l i t y  Gl a s s  Co ., ag re es  to  m ee t any  low er 

p rices  quo ted  W . E . C ram er o r  cancel any  b a l-
ance on th is  ag reem en t.

30 F id e l i t y  Gl a s s  Co .., g u a ra n te e s  th e ir  b o ttle s  to  
be o f h ig h e s t q u a lity  a n d  sa tis fa c to ry  to  W . E . 
C ram er. In  th e  even t o f defective  b o ttle s  sh ip -
p ed  to W . E . C ra m e r he can  cancel th is  a g re e -
m ent.

A ll conditions m u st be ex p ressed  in  w ritin g .
No v e rb a l ag reem en ts  w ill be recognized.
All o rd e rs  su b jec t to  accep tance by F id e lity  

G lass Co., a t  i ts  T 'aren tum  office.
40  S ig n a tu re  of B u y e r W M . E . C R A M E R .
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A nsw er

2. T h a t th e re a f te r  th e  F id e l i t y  Gl a s s  Co m -
pa n y  sh ipped  to  the  d e fe n d an t a  car-lo ad  of b o t-
tles in  p u rsu an ce  o f such c o n tra c t a n d  b illed  sam e 
as fo llow s:

F ID E L IT Y  G L A S S C O M PA N Y

Sold to  W m . E . C r a m e r ,
H a d d o n  Ave. & L in e  S t., 

Salesmlan— D ennis. Cam den, N. J .

Order Package Gross Description Price Extension Tota

205 9 9 1 /4  P in t  M ilk S tock
M ould C ra te d 2.45 22.05

1 /2  “  M ilk Stock
M ould C ra te d 2.50 23.75

P in t  M ilks P /M  “ S ”  
M ould B u lk 2.60 256.53

Q uart. M ilks P /M  “  S ”  
M ouldB ulk 4.10 318.60

C a r  P . L. #  562180.

P re p a id . 620.93

T h a t in  se ttlem en t of sa id  b ill th e  d e fe n d an t 
executed  th e  n o te  se t fo r th  in  th e  b ill o f  com -
p la in t land p a id  $200 .00  on accoun t th e reo f, leav -
in g  am o u n t u n p a id  fo r  the  sa id  c a rlo ad  of bo ttles 
of $420.93 and  no m ore.

3 . T h a t p r io r  to  o r  a t  th e  tim e th e  no te  se t 
fo r th  in  th e  com pla in t w as tr a n s fe r re d  to ' the  
p la in tiff  th e  F id e lity  G lass C om pany becam e in -
so lv en t an d  d iscon tinued  i ts  businesjs, o f w hich 
fa c ts  th e  p la in tiff  h ad  notice an d  fu ll know ledge
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A nsw er

and  also  p r io r  to  an d  a t  the  tim e the  no te  set 
fo r th  in  th e  com pla in t w as t r a n s fe r re d  to  th e  
p la in tiff , the  sa id  F id e lity  G lass C om pany w as in -
deb ted  to  th e  d e fen d an t in  th e  sum o f six  h u n -
d re d  and  fo r ty  d o lla rs  ($640.00) fo r  b reach  of 

2 0  co n trac t se t fo r th  in  firs t p a ra g ra p h  o f th is  de-
fense, o f w hich fa c ts  the  p la in tiff  h a d  notice and  
fu ll know ledge a t  th e  tim e  i t  is a lleged to  have 
p u rch a se d  sa id  note.

4. T h a t J a m e s  P . Cr a w f o r d  w as the cash ie r of
the  p la in tiff  and  also  th e  t r e a s u re r  of the  F id e l-
i ty  G lass C om pany a t  th e  tim e sa id  no te  w as 
t r a n s fe r re d  to  th e  p la in tiff  a n d  the  F id e lity  G lass 
C om pany m ade a  v o lu n ta ry  a p p lica tio n  fo r  th e  
a p p o in tm en t o f a  rece iv e r on D ecem ber

2 0  ^d, 1915, and  th e  p a p e rs  fo r  sa id  a p -
p lica tio n  w ere p repared , severa l days p r io r  to  
th a t  tim e and  the  affidavit th e re to  m ade on Dec-
em ber 2nd, 1915. . T he  p la in tiff  h ad  notice and  
fu ll know ledge o f th e  th en  financial condition  of 
th e  F id e lity  G lass C om pany an d  th a t  v o lu n ta ry  
ap p lica tio n  w as be ing  m ade fo r  th e  ap p o in tm en t 
o f a  rece iv e r a t  the  tim e i t  is a lleged  to have p u r -
chased  the  a fo re sa id  note.

5. T h a t th e  d e fen d an t h a d  an  o ffse t to  sa id  
3 0  no te  in  th e  h an d s o f tihe F id e lity  G lass C om pany

am o u n tin g  to  six  h u n d red  an d  fo r ty  d o lla rs  
($640.00) a t  th e  tim e i t  w as p u rch ased  by the  
p la in tiff , o f w hich fa c t  the  s a id  p la in tiff  h ad  fu ll 
know ledge and  no tice  w hen i t  is  a lleged  to  have 
p u rch a se d  sa id  ngte. A ris in g  ou t o f the  sam e 
cause o f ac tio n  fo r  w hich the  no te  w as given, said
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A nsw er

p la in tiff  knew  th a t  the  d e fe n d an t cla im ed  th a t  
th e re  w as n o th in g  due  o r  to  becom e due on sa id  
no te  to th e  F id e lity  G lass C om pany.

6 . T h a t by  rea so n  o f the  b reach  o f c o n tra c t se t 
fo r th  in  p a ra g ra p h  one ( 1 ) by  the  F id e lity  G lass 
C om pany an d  its  fa ilu re  to  com plete th e  sam e an d  < q  
d e liv e r th e  goods th e re in  pu rch ased , the  d e fen d -
a n t  hajS been  obliged  to  go in to  th e  m a rk e t and  
buy  o th e r  b o ttle s  to  tak e  th e  p lace  th e re o f, a t
a  m uch h ig h er p rice , equal, a t least, to  th e  am oun t 
o f p la in tif f 's  claim .

7. T h a t n o te  se t  fo r th  in  com plain t is  e n d o rs-
ed by  F id e lity  Glass, Comjpany an d  p la in tiff  h a s  
filed a  c laim  th e re o n  w ith  R. 0 .  S tillw ell, R e -
ce iver fo r  sa id  C om pany, w hich c la im  h as  been 
allow ed a n d  w ill be p a id  in  fu ll. £ q

8 . T h a t on ap p o in tm en t o f rece iv e r fo r  F id e lity  
G lass C om pany, th e  p la in tiff  seized the  b ank  b a l-
ance o f F id e lity  G lass C om pany  in  am o u n t suffi-
c ien t to  p a y  balance due on sa id  note. S a id  bank  
balance  to  c re d it o f F id e lity  G lass C om pany  w as 
in  p a r t  th e  p roceeds o f d isco u n t o f sa id  n o te  an d  
the  no te  h as  th e re b y  been  p a id  in  fu ll. T he  a l-
leged  t r a n s fe r  to  th e  b ank  be ing  a  schem e to  de-
fe a t  th e  r ig h t  o f the  d e fen d an t to  a  coun ter-c la im  
a g a in s t th e  F id e lity  G lass Com pany.

J O S E P H  B E C K  T Y L E R , 
A tto rn e y  fo r  D efendan t.
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Reply

rr (Filed July ' , 1916)

S U P R E M E  C O U R T  O F  N E W  J E R S E Y

Ca m d e n  Co u n t y

io ___________:_________
T h e  P e o p l e ’s  N a t io n a l  B a n k  \ 

o f  T a e e n t u m , P a . I
P la in tiff , f A ction  a t  Law . 

vs. ■ /
W i l l ia m  E . Ce a m e e , Y

D efen d an t. ]

20 ' T he p la in tiff , T he  P eop le  ’s N a tio n a l B ank  of
T areritum , P a ., rep ly in g  to  d e fe n d a n t’s answ er, 
sa y s : .• •

1. I t  h a s  been in fo rm e d  since th e  d iscoun ting  
o f the  n o te  on w hich su it is  b ro u g h t, th a t  th e  a lle-
g a tio n s  con ta ined  in  P a ra g ra p h  1 o f th e  defense  
a re  tru e , an d  p la in tiff  believes th em  to  be tru e .

2. I t  h a s  been in fo rm ed , since th e  d iscoun ting  
of th e  n o te  on w hich su it is  b ro u g h t, th a t  
th e  a lleg a tio n s  con ta ined  in P a ra g ra p h  2

30 o f th e  defense  a re  tru e , a n d  p la in tiff  believes 
th em  to  be  tru e . B u t p la in tiff  den ies th a t  th e  
n o te  se t fo r th  in  th e  com plain t w as g iven  in  p a y -
m en t o f sa id  b ill alone, an d  den ies th a t  the  
am o u n t le f t  u n p a id  w as $420.93, a n d  no m ore.

3. I t  den ies the  a lleg a tio n s con ta ined  in  P a r a -
g ra p h  3 of th e  defense, excep t th e  fa c t th a t  sa id

• F id e lity  G lass C om pany becam e in so lv en t and  
4 Q d iscon tinued  its  business, w hich even t took  p lace
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R ep ly

subsequen t to the  d isco u n tin g  of sa id  no te  by  
p la in tiff.

4. I t  adm its, a|S a lleged  in  P a ra g ra p h  4 of sa id  
defense, th a t  Ja m e s  P . C ra w fo rd  w as C ash ie r of 
th e  P la in tif f  an d  T re a s u re r  of th e  F id e lity  G lass 
C om pany a t  the  tim e  p la in tif f  p u rch ased  sa id  j o  
note, land th a t  th e  F id e lity  G lass C om pany m ade
a  v o lu n ta ry  ap p lica tio n  fo r  th e  ap p o in tm en t of 
a  rece iv e r on D ecem ber 3, 1915, b u t i t  den ies th a t  
sa id  p a p e rs  w ere  p re p a re d  sev era l days p r io r  to 
th a t  tim e, an d  th a t  p la in tiff  h ad  no tice  a n d  fu ll 
know ledge o f th e  financial condition  o f th e  F id e l-
i ty  G lass C om pany a n d  th a t  a p p lica tio n  wa;s be-
in g  m ade  fo r  th e  a p p o in tm en t of a  R eceiver a t  
the  tim e  w hen p la in tiff  d iscoun ted  sa id  note.

5. I t  denies th e  a lleg a tio n s  con ta ined  in  Piara- 2 0  
g ra p h  5 o f the. defense.

6 . I t  denies th e  a lleg a tio n s  con ta ined  in  P a r a -
g ra p h  6 o f the  defense.

7. I t  d en ies th e  a lleg a tio n s  con ta ined  in  P a r a -
g ra p h  7 of the  defense.

8 . I t  denies th e  a lleg a tio n s co n ta ined  in  P a r a -
g ra p h  8 of th e  defense.

G R E Y  & A R C H E R , 
A tto rn e y s  fo r  P la in tiff .
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Testimony

N E W  J E R S E Y  S U P R E M E  C O U R T  

Ca m d e n  ‘Co u n t y

10 T h e  P e o p l e ’s  N a t io n a l  B a n k  | 
o f  T a r e n t u m , P a . I

P la in tiff , ( D ecem ber T erm , 
vs. /1916.

W i l l ia m  E . Cr a m e r , l N o . 42.
D efendan t. 1

Cam den, N. J . ,  D ecem ber 20,1916.
20

M et on the  above d a te  in  the  C ircu it C ourt 
Room , C ounty  C ourt H ouse, befo re  L l o y d , J .,  and  
a  ju ry .

Counsel a p p e a re d  a s  follow s :
F . M orse  A rch er, E sq ., an d  
E d w a rd  T. C u rrey , E sq ., fo r  G ray  & A rch er, 

fo r  th e  p la in tiff.
J .  B. T v ler, E sq ., fo r  the  d e fen d an t.

30 M r. A rc h e r  opens fo r  the  p la in tif f :
G entlem en o f the  J u r y :  T h is su it is  on a  note, 

a  p ro m isso ry  no te, d a te d  the  26th d ay  of N ov-
em ber, 1915, fo r  $696.98, m ade by  th e  d e fen d an t, 
M r. C ram er, to  th e  o rd e r  of the  F id e lity  G lass 
C om pany, endorsed  by  the  F id e lity  G lass Com -
p an y , an d  d iscoun ted  by th e  P e o p le ’s N a tio n a l 
B an k  o f T aren tu m , w hich is th e  p la in tiff  in  th is
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T estim ony

su it. T he  am o u n t of the  p la in t if f ’s claim , based  
on the  no te, is  th e  face o f th e  note, $696.98, less 
a, p ay m en t o f $199.85 w hich Was p a id  on account 
on th e  14th of F e b ru a ry , 1916. T he ba lance  due 
on th a t  note, $497.13, is  the  p r in c ip a l sum  due, 
w ith  in te re s t  on th e  la rg e r  am o u n t fo r  a  few  days, /* q  
fro m  J a n u a ry  th e  26th  to  F e b ru a ry  the  14th of 
th is  y ea r, and  in te re s t  on  the  balance, $487.13, 
fro m  th e  14th d ay  of F e b ru a ry  to  today , o r  th e  
20th d a y  o f D ecem ber, 1916. I  figu re  the  to ta l  
am o u n t o f th is  in te re s t  due is  $29.27, w hich w ould 
be ad d ed  to  th e  p r in c ip a l o f $497.13. T h is su it  
is  to  reco v er th e  balance due  on th a t  no te, now  
held  by  th e  p la in tiff  bank  an d  u n p a id  by  th e  de-
fen d an t,

M r. T y le r  openjs fo r  th e  d e fe n d a n t: 20
Gentlemjen of th e  J u r y :  T h is no te  w as g iven  

by  M r. C ram er, a  m ilk  d e a le r  in  th e  C ity  o f C am -
den, in  p a r t  p a y m e n t on a  c o n tra c t fo r  five c a r -
loads o f m ilk  bo ttles w hich he  p u rch ased , o r  
a g re ed  to  pu rch ase , fro m  th e  F id e lity  G lass Com -
p an y  o f T aren tu m , P a . T a re n tu m  is a  few  m iles 
ou tside  o f P i t t s b u rg h . ' H e h a d  c o n trac ted  in  S ep -
tem b er o f 1915 fo r  five carlo ad s o f b o ttle s  a t  a  
p rice  nam ed  in  th e  co n trac t. T h e re  w as some 
de lay  in  g e ttin g  th e  sh ip m en ts  on  th is  co n trac t, 30 
b u t a  smiall sh ip m e n t w as m ad e  am o u n tin g  to  
$72. T h en  a  ca rlo ad  o f b o ttle s  w as sh ipped , I  
th ink , in  O ctober, on the  c o n trac t m ad e  in  S ep -
tem ber, am o u n tin g  to  six  h u n d re d  a n d  som e dol-
la rs , th e  two to g e th e r  m ak ing  the  am o u n t o f th is  
note. T h a t Was all one tra n sa c tio n . T he F id e l-
i ty  G lass C om pany is in  T aren tu m , P a ., an d  the  
bank  is  in  T aren tu m , P a . J o h n  P . C ra w fo rd  is 40
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tr e a s u re r  o f th e  F id e lity  G lass C om pany an d  
J o h n  P . C raw fo rd  is also cajShier o f th e  T aren - 
tu m  N a tio n a l B ank. T he b ank  claim s to* have  d is -
coun ted  th e  n o te  on N ovem ber th e  30th, 1915. 
T he F id e lity  G lass C om pany w en t in to  th e  h an d s 

•j q  o f a  rece iv e r w ith in  tw o o r  th re e  d a y s  a f te r  th a t  
date . I t  w as on D ecem ber th e  2nd, tw o d ay s 
la te r , an d  th e  rece iv e r w as a p p o in ted  on D ecem -
b e r  the  3d. U n d e r o u r  c o n tra c t w ith  th e  F id e lity  
G lass C om pany we w ere  to  receive five ca rlo ad s  
of bo ttles. B o ttles, like  a n y th in g  else, h av e  gone 
up  in  p rice . I t  h as  been  im possib le  to g e t b o t-
tle s  a t  th e  p ric e  we co n trac ted  w ith  the  p la in tif f . 
M r. C ra m e r h as  expended  som e seven o r  e ig h t 
h u n d red  d o lla rs  m ore. T he p la in tiff  is  n o t a  bona. 

2 q  fide h o ld e r o f th a t  n o te  in  good fa ith . T he p la in -
tiff, o f w hich the  sa id  Jo h n  C ra w fo rd  is  cashier., 
took  th is  no te  w ith  fu ll know ledge o f th is  t r a n s -
action , know ing  th a t  th e  com pany w as inso lvent. 
I t  w as rea lly  a  schem e o r e ffo rt to  g e t th is  n o te  
ou t o f th e  F id e lity  G lass C om pany  a  d a y  o r  tw o 
befo re  inso lvency  a n d  to cla im  to  be a  b ona  fide 
h o ld e r  of th e  note. W e c la im  th a t  the  bank, 
w hen  th ey  took  th is  note, knew  th a t  the  F id e lity  
G lass C om pany Was in so lven t, th a t  th e  inso lvency  

q q  g rew  o u t o f th is  tra n sa c tio n  a n d  th a t  the  com -
p a n y  h a d  d e fau lted , and  th a t  we h a d  a  defense  to  
no te  in  the  h an d s o f th e  com pany.

M r. A rc h e r : O u r re p ly  to th a t  is th a t  th e  bank  
took  th is  no te, b u t I  w an t to  m ake a  s ta te m e n t as 
fo llow s: I t  is  a  fa c t th a t  M r. C raw fo rd , who is  
th is  gen tlem an  h ere , is th e  cash ie r o f the  bank, 
an d  i t  is  a lso  la fa c t  th a t  he w as se rv in g  as t r e a -
s u re r  o f th is  F id e lity  G lass C om pany. T he F id e l- 

40 i ty  G lass C om pany, a s  we w ill show  you, i f  w e
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have to, I  m ean  by th a t, if  we a re  called  upon  to  
m ake th a t  p ro o f, an d  I  d o u b t i f  we w ill be ca lled  
upon  fo r  th a t, b u t i f  we ¡are, w e can  v e ry  c learly  
{show you  th a t  w hile  M r. C raw fo rd  is  the  cash ie r 
of th is  bank, he  w as n o t pihyisicially an  ag en t fo r  
the  co rp o ra tio n , th e  F id e lity  G lass C om pany. H e j q  
h ad  n o th in g  to  do w ith  th e  ro u tin e  business. 
T hey  h a d  th e i r  ow n m a n a g e r  who cam e a lm o st 
d a ily  to  th e  bank  a n d  d iscoun ted  th e  no tes g iven  
to  the co rp o ra tio n . I n  th is  p a r t ic u la r  in s tan ce  the  
n o te  w as n o t d iscoun ted  by  M r. C raw fo rd  ac tin g  
hs cash ier, b u t by  a  te ller. T h is  p a r t ic u la r  t r a n s -
ac tio n  cam e a long  in  th e  re g u la r  cou rse  o f busi- 
tiejss. M r. C raw fo rd  h a d  h a d  o th e r  dea lings w ith  
th e  F id e lity  G lass C om pany, a n d  he  h a d  g iven  
th em  n o tes  w hich h a d  been d iscounted . T h is n o te  ^ q  
cam e a long  in  the  rq g u la r  cou rse  o f business and  
th e  p roceeds w en t to  th e  c re d it o f the  F id e lity  
G lass C om pany, so th a t  th e  b an k  w as in  ev ery  
sense o f the  w o rd  a. bona  fide ho lder in  good f a i th  
fo r  value. T he  note, you w ill sh o rtly  observe, 
w as d a te d  the  26th  d ay  o f N ovem ber, 1915; i t  
w as d iscoun ted  by  th e  bank  fo r  the  F id e lity  G lass 
C om pany (as soon as i t  w as received  an d  sen t to  
th e  F id e lity  G lass C om pany in  th e  re g u la r  course  
o f business an d  n o t a fte rw a rd . S ubsequen t to  
th is  tim e, due  to  conditions unknow n to  M r. C raw -
fo rd , a  m ee tin g  o f the  B o a rd  o f D irec to rs  of the  
F id e lity  G lass C om pany w as h e ld  w ith in  a  few  
days lafterw ard , a n d  ow ing to  the  h ig h e r  cost o f 
m a te ria ls  u sed  in  th e  m a n u fa c tu re  o f g la ss  it  
becam e a lm ost p ro h ib itiv e  o f m an u fac tu re , an d  
th e  B o a rd  o f D irec to rs  decided  to- w ind  up  th e  
com pany an d  to  go v o lu n ta rily  in to  th e  h an d s o f

T h e re  w as no know ledge on  th e  p a r t  4 0a  receiver.
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of th e  h ank  o r M r. C raw fo rd , t h a t  th e re  w as a 
co n trac t. T h ere  w as no know ledge th a t  the  co r-
p o ra tio n  w as inso lven t, a n d  in  fa c t  w e can show  
yon  th a t  i t  w as n o t  inso lven t. I t  h a s  p a id  o r  is 
p a y n g  92%  to  i ts  c red ito rs . I t s  tra n sa c tio n  w as 

IQ  a  business tra n sa c tio n  th a t  w as c a rr ie d  o n t in  
good fa ith . T he  bank  w as a  bona  fide ho lder. 
T h ere  is no  excuse fo r  such  a  defense.

T he  C o u rt: M r T y le r  is th a t  th e  only  evidence 
you have, th a t  th e  t r e a s u re r  of th e  com pany  w as 
th e  c a sh ie r  of th e  bank? I  u n d e rs ta n d  you  to 
sa y  th a t  th e  cash ie r of the  bank  wtajs a n  officer o f ' 
th e  co rp o ra tio n . A s such, you  claim , he acq u ired  
in fo rm a tio n  a n d  h a d  know ledge o f th is  t ra n s a c -
tion.

2 q  M r. T y le r :  T h a t  is co rrec t.
T he C ourt : I s  th a t  th e  only  evidence you  have  

to  charge  the  bank?
M r. T y le r :  No, sir.
T he C o u rt : E v idence  of know ledge of th e  t r e a s -

u r e r  can  n o t be im p u ted  to  th e  bank. Is  th a t  all 
you  have to  p ro v e  th e  bank  is chargeab le?

M r. T y le r :  Mlay i t  p lease  th e  C ourt, I  d o n ’t  
w a n t to  go in to  th ese  d e ta ils  in  advance  of 
th e  w itnesses be ing  exam ined. I  w ould ask  to  

3 0  go in to  th a t  a t  side B a r. T he w itn ess  com es fro m  
P it ts b u rg h  an d  I  w ould  like to  h a v e  h im  ex-
am ined. T h ere  is  a  defense  a g a in s t the  F id e lity  
G lass C om pany  a r is in g  o u t o f th is  p a r t ic u la r  
tra n sa c tio n  ; th a t  th e  b ank  took  th e  n o te  w ith  th e  
know ledge of th e  defense. A f te r  th ey  took  i t  
in  th is  w ay, in s te a d  o f be ing  a  bonla fide ho lder, 
th e  bank  is  w h a t w e call a  m ala  fide h o ld e r  a f te r  
th a t, T hey  took  i t  fo r  th e  p u rp o se  o f do ing  ju s t  

40 w h a t th ey  a re  doing.
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M r. A rc h e r :  I  o ffer th e  n o te  in  evidence an d  
res t.

A  copy o f th e  n o te  is  a tta c h ed  h e re to , m ark ed  
E x h ib it A.

M r. T y le r :  I  th in k  th e  p la in tiff  should  show 
th a t  th ey  a re  b ona  fide h o ld e rs  fo r  value. ' in

T he C o u r t : T h e  no te  impliejs ob liga tion  to  pay.
M r. A r c h e r : I  have  alw ays, a ssum ed  th a t  w ith  

th e  note.
T he C o u r t : A s th in g s  now  s ta n d  i t  show s th a t  

you  h av e  th e  n o te  an d  n o th in g  m ore. T h ere  is 
n o th in g  to  show  th a t  th e  b ank  took  th e  n o te  be-
fo re  m a tu rity .

M r. A rc h e r :  T he  n o te  is  d raw n  to th e  F id e lity  
G lass Oomjpany a n d  en d o rsed  by  th e  F id e lity  
G lass C om pany. 20

JO H N  P . C R A W F O R D , sw orn :

B y  M r. A rc h e r :  -Q. M r. C raw fo rd , you  live  in  
T aren tu m , Pennsylvlania ? A. Yes, sir.

Q;. W h a t is  y o u r  b u sin ess  f A. B anker.
Q. W h a t b ank  a re  you  connected  w ith?  A.

T he P e o p le ’s  N a tio n a l B an k  o f T aren tu m .
Q. A re  y o u  also  th e  t r e a s u re r  o f th e  F id e lity  

G lass C om pany o f T a re n tu m ?  A. I  w as, yes, 
sir.
1 Q. Y ou w ere  in  D ecem ber o f 1915, N ovem ber 
an d  D ecem ber? A. I  w as.

Q. I  show  you  a  note, th e  n o te  on w hich su it in  < 
th is  case  w as brouight, signed  b y  th e  d e fen d an t,
W . E . C ram er, to  th e  o rd e r  o f th e  F id e lity  G lass 
C om pany, d a te d  N ovem ber 26, 1915, w ith  th e  en -
d o rsem en t of th e  F id e lity  G lass C om pany over 
y o u r  niame as t r e a s u re r  o f th a t  com pany, a n d  a sk  40
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yon w hether o r n o t th is  is th e  endorsem ent of the 
F id e lity  C lass C om pany! A. I t  is.

Qr W as th a t  no te  d iscounted  by  the  P e o p le ’s 
N a tiona l B ank o f T aren tu m ! A. I t  was.

Q. On w hat d a te !  A. The 30th of Novem ber.
UQ Q. 1915! A. 1915.

Q. T he proceeeds of the no te  on d iscount w ent 
to  th e  c red it o f w hom ! A. T he F id e lity  Glass 
Com pany.

Q. The P e o p le ’s N ational B ank of T aren tum  is 
a t  th e  p re se n t tim e the ow ner of the  n o te ! A. 
Yes, sir.

Q. T he balance due on th e  no te  is  th e  face of 
the  note less $195.85! A. Yes, sir.

Q. L eav ing  a  balance of $497.13 and  in te re s t!
2 0  A . Yes, sir.

Q. F o u r  hund red  and ninety-seven do lla rs  and 
th irtee n  cents p lus the  in te re s t!  A. Yes, sir.

C R O SS-E X A M IN A T IO N  by M r. T y le r:
Q. M r. C raw ford , you a re  the  cash ie r of the  

T aren tu m  N ational B ank, a re n ’t  y o u ! A. Yes, sir.
Q. A  m em ber o f th e  B o ard  of D irec to rs! A. 

Yes, sir. You m ean the  B oard  o f D irec to rs  of 
the  P e o p le ’s N ational B an k !

30  Q. Yes. A. Yes, sir.
Q. A re  you a  m em ber of th e  B oard  of D irec-

to rs  o f the  F id e lity  G lass C om pany! A. Yes, sir.
Q. D id the B o ard  of D irec to rs of the  P e o p le ’s 

N ationa l B ank  pass a  m inu te  in re g a rd  to  the 
d iscounting  of th is  n o te ! A. No, sir.

Q. W a sn ’t  i t  taken  u p  a t  all by  the  B oard  of 
D irec to rs!  A. N ot un til a fte rw ard .

Q. A fte r  i t  w as d iscounted! A. T he reg u la r dis-40
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count day  was th e  follow ing T hursday .
Q. B y  the  follow ing T h u rsd ay  the p lan  had  

been m ade fo r the appo in tm en t of a  receiver fo r 
the  F id e lity  G lass C om pany? A. I  d o n ’t  know. 
The receiversh ip  was m ade on the  2d o r 3d of the 
m onth. '

B y the C o u rt: Q. W hat m onth, N ovem ber 
o r D ecem ber ? A. December.

B y M r. T y le r: Q. The no te  cam e in  th e  w in-
dow w ith  the  o th e r deposits?  A. Yes, sir.

Q. H ave  you th e  deposit slip here?  A. Yes, sir.
Q. W ill you le t m e see it  p lease? A. Yes. (W it-

ness hands counsel a  pap er.)
Q. T his note is th e  second item  re fe rre d  to  on 

th e  slip, is  i t  not? A. Yes, sir.
Q. W ho m ade ou t th a t  slip? A. T he te ller. 2 0
Q* Do you m ean the slip w as n o t m ade ou t in 

advance of the note being  b rough t to  the  bank?
A. Yes, sir.

Q. T hey sim ply b rough t i t  th ere  to the  te lle r 
and the  te lle r  m ade i t  out? A. Yes, sir.

Q. W ho b rough t it  th e re?  A. I  d o n ’t  know 
who b rough t it there.

Q. As. the tre a su re r  o f the  F id e lity  G lass Com-
pany  d id n ’t  you receive paym en ts or rem ittances 
to  th e  Com pany? A. No, s ir . 3 ^

Q. W e re n ’t  they  tu rn ed  over to  you? A. No, 
sir. E ach  day  they  came dow n them selves.

Q. Then, w e ren ’t  they  se n t to you fro m  the 
p lan t, to th e  bank? A. Yes, only the  to ta ls  of the  
d a y ’s business.

Q. D id n o t you sign th is  no te  before it  w as d is -
counted? A. No, sir.

Q. D id you sign the endorsem ent before o r af-



20

J o h n  P . C raw ford-—C ross

te r  i t  w as d iscoun ted?  Ai. G enera lly  a f te r  th e  
d a y ’s business w as over. T h a t  w as done a f te r  
th e  d a y ’s  business w as over.

Q. T h is  p a r t ic u la r  n o te ;  w as i t  d iscoun ted  by 
th e  b ank  b e fo re  o r  a f te r  you  en d o rsed  it?  A. 

j q  B efo re .
Q. W h en  d id  y o u  en d o rse  it?  A. T h e  sam e 

day . T h e  c re d it  s lip  w as th e re  an d  tw o n o tes  be-
sides th a t  one.

Q. Y ou  h a d  an  u n d e rs ta n d in g  w ith  th e  b an k  
w hereby  you  could  endorse  i t  a t  a  la te r  tim e? A. 
To an sw er th a t  I  m u st ex p la in  w hy I  w as do ing  it. 
I  w as t r e a s u re r  of th e  com pany  an d  also cash ie r 
o f the  bank. T he rea so n  fo r  th is  a rra n g e m e n t w as 
th a t  I  took lunch a t  one o ’clock a n d  th e y  cam e 

2 0  dow n betw een one an d  tw o o ’clock w ith  th e  de-
p osits . I  w as n ev er th e re  w hen th e y  cam e in.

Q. Y ou knew the  no te  h ad  to  be  endo rsed  by  
you  b e fo re  the  bank  received  it?  A. Y es.

Q. Do you  claim  th a t  you  ac ted  en tire ly  fo r  th e  
b a n k  and  only  in c id en ta lly  fo r  th e  G lass Com -
p a n y  in  rece iv ing  and  d isco u n tin g  th is  no te?

M r. A rc h e r : I  ob ject to  th a t. H is  ac tio n s 
m u s t te ll  fo r  them selves.

O bjection  su sta ined .
3 0  E x cep tio n  n o ted  fo r  d e fen d an t.

Q, W h a t w ere  y o u r  du ties w ith  th e  F id e lity  
G lass C om pany? A . T re a su re r .

Q, T h a t invo lved  th e  know ledge o f th e  financial 
a ffa irs , d id n ’t  i t?  A. Y es, I  k e p t re c o rd s  o f it. 
I  h a d  m ad e  o u t tw o d ep o sit slips, one fo r  the  desk  
an d  one fo r  the  files.

Q. D id  you  have  an  office an d  sp en d  y o u r  tim e 
4 0  a t  th e  F id e lity  C om pany? A. No, sir.
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Q. Y ou s tay ed  a t  th e  b a n k ! A. Y es, sir.
Q. Audi w h a t litt le  business yon  d id  fo r  th e  

com pany you  d id  a t  the  bank? A. Y es, sir.
Q. D id  you  receive  a  sa la ry  fro m  th e  F id e lity  

G lass C om pany? A r Y es, sir.
Q. H ow  m uch? A. Tw enty-five d o lla rs  a  m onth .
Q. Y o u r p rin c ip a l s a la ry  w as p a id  by  the  bank? 

A. Yes, sir.
Q. A nd  y o u r p rin c ip a l w ork  w a s  done th e re ?  

A. Yes, s ir.
Q. I s  th a t  th e  t ru th ?  A. Y es, sir.
Q. W hy  d id  th e  com pany go in to  th e  h an d s  of 

a  rece iv e r on D ecem ber th e  2d? A . T o  p ro te c t 
th e i r  c re d ito r  s.

Q. I n  w h a t w ay? A. W e th o u g h t we could p ay  
them  ou t in  fu ll. I t  w ould p ro te c t th em  fro m  los-
in g  any th ing .

Q. C an  you  p a y  them  in  fu ll as  you in tended , 
in  advance ? A . No.

Q. W hy  no t?  A; M a te ria ls  a re  go ing  up, and  
c o n tra c ts  exp ire  on the  f irs t o f J a n u a ry .

Q. I s n ’t  i t  t ru e  th a t  you  w ould h av e  m ade them  
a t  a  lo ss i f  you h ad  con tinued  to m ake b o ttle s  ?, A. 
I  d o n ’t  k now  th a t  abso lu te ly . W e lo s t  m oney th e  
m on th  befo re .

Q. Y ou ju s t  sa id  you  w ent in  th e  h an d s of a; 
rece iv e r because c o n tra c ts  ex p ire d  on  the  f irs t  of 
th e  y ea r?  A. Y es, sir.

Qi. D id you hav e  c o n trac ts  an d  o rd e rs  n o t filled ? 
A. I  suppose  so.

Q. A s a  m a tte r  o f fac t, you  d id? A. Y es, I  
guess  so.

B y  th e  C o u rt: Q. H ave  you  any?  T ell u s if  
you know , an d  if  you d o n ’t  know, say  so. A . Yes,

10
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we h a d  o rd e rs , h a t  I  d o n ’t  know  ab o u t co n trac ts .
B y  M r. T y le r : Q. I f  you  h a d  con tinued  to  do 

bu sin ess  you  w ould h av e  done i t  a t  a loss'? A. 
Yes, w e w ere  lo sing  a t  t h a t  tim e.

Q. H ow  do you  know  you w ere  losing?  A. B y
i n  th e  m on th ly  re p o rts .

Q. H ow  w ere  these  a rra n g e d , m on th  by  m on th  ? 
A . Y es, sir.

Q. D id  you g e t a  re p o r t  o f th e  com pany  every  
m onth?  A. Y es, sir.

Q. A n d  h ad 1 been  fo r  m any  m on ths p r io r  to  th e  
sh u ttin g  dow n o f th e  business ? A. S ev era l y e a rs , 
a b o u t five y e a rs .

Q. T hey  show ed th a t  you  w ere  lo sing  m oney? 
A. Y es, sir.

20 Q* W ere  you  p re s e n t  a t  th e  B o a rd  of D irec-
to rs  ’ m ee tin g  w hen th ey  a rra n g e d  to  e n te r  the  
rece iv e rsh ip ?  A. I  w as.

Q. W hen  w as th a t  m ee ting  held?  A . I  th in k  
i t  w as on th e  2d d a y  o f th e  m onth.

Q. On th e  T h u rsd a y  you speak  of ? A. I  d o n ’t  
know , i t  w as th e  f irs t o r  second of th e  m onth , I  
d o n ’t  rem em ber exactly . I t  w as in  th e  evening.

Q. W h ere?  A. I n  T a ren tu m , in  M r. M a rv in ’s 
office.

30  Q- W ho is he  ? A . H e  is one o f th e  m em bers.
Q. Y ou k e p t m inu tes o f th is  m eeting?  A. 

Y es, s ir , ce rta in ly .
Qi. H ave  you  th e  m in u te s  he re?  A. No, sir.
Q. W ere  you  p re s e n t a t  the  B o a rd  o f D ire c to rs ’ 

m ee tin g  o f the  b ank  on  D ecem ber th e  2d, w hen 
th e y  d isco u n ted  th is  no te?  A . Y es, sir.

Q. Y ou ac ted  on it?  A. Y es, sir.
40  Q. T he only  action  p r io r  to  th a t  tim e w as w hen
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the  no te  h ad  been  h an d ed  in  a t  th e  w indow  a n d  
p laced  to  th e  c re d it of th e  C om pany on th e  books ?
A . Y es, sir.

Q. I t  w as officially tak en  up  an d  d iscoun ted  on 
D ecem ber th e  2d? A. T he f irs t T h u rsd a y  of th e  
m onth , w h a tev e r d a y  th a t  w as. 10

Qu A t th a t  m ee tin g  you  w ere  p re se n t?  A. Y es, 
sir.

Q. A n d  th e  d ay  b e fo re  you h ad  a tten d e d  a  like 
m ee ting  o f the  F id e lity  C lass  C om pany in  w hich 
th ey  decided to  go in to  the  h a n d s  o f a receiver?
A  m ee tin g  o f th e  B o a rd  of D irec to rs  of th e  F i -
d e lity  C lass C om pany  on  th e  p rev ious d a y  w hen 
th ey  decided  to  go in to  the  h a n d s  o f a  receiver?
A . No, sir.

Q. D id n ’t  you say  you  h ad  on  th e  1 st o r  2d o f 2 0  
th e  m on th  ? A . I  w as dow n a t  th e  F id e lity  C lass 
C om pany on T h u rsd ay , the  sam e d a y  as th e  o ther.

Q. T he sam e d a y  you  a tte n d e d  the  m ee ting  of 
the  bank, the  B o a rd  o f D irec to rs  o f th e  B ank , you 
a tten d ed  a  m ee tin g  o f th e  B o a rd  of D irec to rs  of 
th e  F id e lity  C lass  C om pany, an d  th e y  decided  to 
go in to  th e  h ands o f a  receiver ? A. Y es, sir.

Q. T h a t w as because  the  re p o r ts  show ed th a t  
th e  com pany w as go ing  backw ard , th e  re p o r ts  you 
h ad  been g e ttin g  in  each m onth?  A. No, s ir . 3 0

Q. D id n ’t  you  ju s t  say  so ; th a t  you  g o t re p o r ts  
every  m onth , and  th a t  th e y  show ed th a t  the  b u si-
n ess  w as being  o p e ra te d  a t  a  loss?  A . Y es, sir.

Q. A t th e  tim e  you  a tten d e d  th is  m ee tin g  of 
th e  B o a rd  of D irec to rs  o f th e  bank, you knew  th a t  
th e  com pany h a d  been m a n u fa c tu r in g  b o ttle s  a t 
a  loss, d id n ’t  you? A . Yes, sir.

Q; Now, have  you th e  m in u te  book o f th e  bank  4 0
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here , show ing th e  action  on  th is  no te?  A. I  have  
th e  d iscoun t led g er ; n o t th e  minutes*

Q. H av e  you  th e  B o a rd  of D ire c to rs ’ m inu tes 
show ing  th e  a c tio n  tak e n  on th is  no te?  A. No. 
T h ey  do n o t  keep  ind iv id u a l n o tes . T hey  p a s s  

' 1 0  u p o n  a  w eek ’s notes.
Q. Y ou n e v e r no tified  M r. C ram er, e ith e r  a s  

t r e a s u re r  o f th e  G lass C om pany o r  c ash ie r of th e  
hank , th a t  i t  h a d  been t r a n s fe r r e d  to  you , d id  
y o u ?  A. No, n o t  u n til i t  becam e due.

Q. T h a t  w as in  th e  l a t t e r  p a r t  o f  J a n u a ry ?  A . 
• I  th in k  i t  w as, yes.

Q. T h a t w as ab o u t tw o m on ths a f te r  th e  com -
p a n y  h ad  gone in to  the  h a n d s  of a  rec e iv e r?  A. 
I  ju d g e  ab o u t th a t  tim e.

20  Q. A s  f a r  a s  you  knew  you  n e v e r notified  M r. 
C ra m e r th a t  th e  com pany w as in  th e  h a n d s  of a  

, rece iv er?  A . I  d id .no t.
Q. E ith e r  as t r e a s u r e r  of th e  com pany  o r a n  

officer of th e  bank? A. No, s i r  I  h ad  no business 
to  a s  t r e a s u re r  of th e  bank.

Q. T h is  $200 p a id  on the  n o te  w as in  th e  fo rm  
o f a  check to  th e  F id e lity  G lass C om pany, w a sn ’t 
it?  A. Yes.

i Q„ T h a t  check w as en d o rsed  to  y o u  in  th e  bank?  
30  A. Y es, s ir. :;..x

Q. B efo re  th e  rece iv e rsh ip ?  A. I  d o n ’t  know 
-a b o u t th a t ;  I  canno t te ll you.

Q. T h is  sam e n o te  you a re  b r in g in g  su it  on 
a p p e a rs  to  c a r ry  th e  en d o rsem en t o f th e  F id e lity  
G lass C om pany ; d id  you  say  th a t  th e y  p a id  92 
p e r  cen t to  th e ir  c re d ito rs?  A. T h ey  a re  go ing  
to  ; I  w as n o t notified  th a t  th ey  had..

■ > • Q. H a s  th e  bank  filed i ts  claim  w ith  the  recei- 
40 v e r  on th is  no te?  A. No, sir.
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Q. T hey  hold th is  n o te  a g a in s t the  com pany  
an d  p a y  92 p e r  cen t to  th e ir  c re d ito rs  a n d  have  
m ade  no c laim  a g a in s t the  com pany? A, No, sir.

Qi. Is  th a t  tru e ?  A. No, s ir , we have  not.
Q. W as th e  bank  a  c re d ito r  o f th e  F id e lity  

T ru s t  C om pany, a s id e  fro m  th is  p a r t ic u la r  no te , * q  
th is  p a r t ic u la r  endo rsem en t ? A . T h ey  h a d  a  loan  
th e re , yes.

Q. T h ey  c a rr ie d  a n  in d iv id u a l loan  a t  th e  bank?
A. Yes.

Q. D id  th e  bank  req u ire  the  F id e li ty  G lass Com -
p a n y  to  m ake a  s ta te m e n t ? A. No, sir.

Q. N ever re q u ire d  a  s ta te m e n t?  A. No, sir, 
n ev er asked  th em  fo r  one.

Q. N o tw ith s tan d in g  th e  fa c t  th a t  i t  w as m ak ing  
loans fro m  tim e  to  tim e, i t  con tinued  to  ask  f o r  2o 
no financial s ta te m e n t?  A. No, sir.

Q. A s a  m a t te r  o f fa c t you  as an  officer o f th e  
b ank  d id  n o t re q u ire  th a t?  Y ou knew  th e  condi-
tio n  of th e  F id e lity  G lass C om pany? A . I  th in k  
I  d id , yes.

Q. B y  rea so n  o f th e  fac t th a t  y o u  as  cash ie r 
o r  t r e a s u re r  o f th e  com pany  a n d  a n  officer in  th e  
bank, you th o u g h t you  d id  n o t have  to  re q u ire  a  
s ta tem en t, as you  did , f ro m  o th e r  people, d id n ’t 
you ? A. T h a t w as n o t the  reason . gQ

Q. Y ou req u ire d  a financial s ta te m e n t fro m  o th -
e r  people, d id n ’t  you? A. N ot a lw ay s; we d id n ’t  
a lw ays.

Q. W ill you  le t  m e see a  copy o f  th e  accoun t 
o f th e  F id e lity  G lass C om pany, show ing w hen th e  
p roceeds o f  th is  no te  w ere  p a id  ou t?

(W itn ess  h an d s  M r. T y le r a  piece o f p a -
p e r .) 40
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20

SO

r. \  
40

A . T h is is th e  led g e r page  ou t o f the  hank.
Qi. M y q u estio n  is, w hen th e y  w ere  checked ou t 

o f th e  bank. T h ere  a p p e a rs  to  be tw o colum ns 
on th is  p a g e ; one m ark ed  dep o sits  a n d  one m a rk -
ed checks. T he one m ark e d  dep o sits  show s th e  
m oney  received  in to  th e  hank , d o e sn ’t  i t?  A. Y es.

Q. A n d  th e  one m ark e d  checks show s w hen th e  
m oney  w as p a id  ou t?  A . Y es, sir.

Q. T h is  p a g e  of th e  led g er w hich I  h a n d  you  
is tilled u p  to  th e  la s t  line on th e  p ag e?  (H a n d s  
w itn ess  p ag e  o f led g e r.)  A. Y es, s ir.

Q. W h ere  w as th a t  account con tinued , on th e  
o th e r  p ag e  ? A . Y es.

Q. T h is  ap p lica tio n  fo r  th e  rece iv e r w as  m ade 
on D ecem ber th e  2d and  th e  rece iv e r w as a p p o in t-
e d  on D ecem ber 3d? A. Y es, I  th in k  those  a re  
th e  tw o da tes.

Q„ On D ecem ber th e  3d i t  show s item s checked 
o u t $276.66, $77.59, $150.00, $1 0 .6 8 . T h a t  is th e  
la s t  item  checked ‘ou t on th e  4th. On D ecem ber 
10 th  a  balnce of $1203 w as checked out? A. No, 
sir.

Q. I s  th a t  n o t  tru e ?  A. T h a t  w as  checked out 
to  th e  receiver.

Q. T he  item s o f D ecem ber 3d and  4 th  w ere  p a id  
o u t on checks of th e  com pany, w e re n ’t  th ey ?  A. 
Y es; "

Q. T he rece iv e r w as ap p lied  fo r  on  D ecem ber 
th e  2d an d  ap p o in ted  on D ecem ber 3d? A. Y es.

A Q. T he B o a rd  o f D irec to rs  m e t then , d id n ’t  
th ey , an d  held  th e ir  m ee tin g  on D ecem ber th e  2d, 
i s n ’t  t h a t  tru e ?  A . Y es, i f  th a t  fa lls  on T h u rs -
day.

Q. M r. C raw fo rd , th e  affidavit m ade to  th e  p e ti-
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tio n  fo r  a  rece iv e r filed in  th e  C o u rt of A llegheny  
C ounty, show s i t  w as m ade on D ecem ber th e  2d. 
Y ou say  th e  B o a rd  o f D irec to rs  m ee tin g  w as held  
on th e  even ing  o f D ecem ber th e  2d, is th a t  tru e ?
A. I  th in k  i t  is, b u t  I  am  n o t positive .

Q. I t  m ig h t h av e  been  D ecem ber th e  1st, j q  
m ig h tn ’t  i t?  A. I t  w as on T h u rsd a y  n ig h t, I  
th in k  th a t  w as th e  2d.

Q. I f  th is  affidavit w as m ade on D ecem ber th e  
2d, th en  th e  p e titio n  w as p re p a re d  in  th e  n ig h t- 
tim e  a f te r  you  h ad  th e  D ire c to rs ’ m ee tin g  to  con-
s id e r  th e  a p p o in tm en t o f a  receiver, i s n ’t  th a t  
tru e ?  A. Y es, sir.

Q. Do you  know  th a t  in  th e  evening , a f te r  you 
h ad  held  th is  m eeting , on th e  n ig h t o f th e  2 d  of 
D ecem ber, you p re p a re d  th is  p e titio n  an d  h a d  i t  2 0  
sw orn  to  on th a t  day , i s n ’t th a t  tru e ?  A. I  d o n ’t  
know  a b o u t it  b e ing  sw orn  to . W e h a d  th e  te rm s  
th e re  an d  m ade th e  ap p lica tio n  th e  n e x t day.

Q. Y ou an sw ered  in te rro g a to r ie s  in  th is  case 
u n d e r  oa th , d id n ’t  you, M r. C raw fo rd ?  A. Y es, sir.

Q. T he fo u rth  in te r ro g a to ry  w a s : “ O n w h a t 
d a te  w as th e  affidavit to  the  p e titio n  o r  ap p lica -
tio n  f o r  re c e iv e r  m a d e ? ”  Y o u r an sw er to  th a t  
w a s : “ D ecem ber 2 o r  3, 1915, as p la in tiff  is  in -
fo rm ed  and  b e liev es.”  T he  th ird  in te r ro g a to ry  3 Q 
w a s : “ On w h a t d a te  w as th e  m a tte r  p laced  in  
the  h an d s  of counsel by  the  sa id  F id e lity  G lass 
C om pany to  m ake ap p lica tio n  fo r  re c e iv e r? ”  
Y o u r an sw er to  th a t  w a s : “ D ecem ber 2 , 1915, 
a s  p la in tif f  is  in fo rm ed  an d  believes. ’ ’ T he  second 
in te r ro g a to ry  w a s : “ On w h a t d a te  w as th e  p e -
titio n  o r  a p p lica tio n  fo r  a p p o in tm en t o f rece iver
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“ D ecem ber 3, 1915, as p la in tif f  is  in fo rm ed  an d  
b e liev es .’’ I s  th a t  co rrec t?  A. Y es, s ir.

Q. W a s  y o u r  counsel p re s e n t a t  th e  m ee ting  
h e ld  in  th e  evening? A. A t th e  F id e lity  G lass 
C om pany m eeting?

Q. Y es, s ir . A. No, sir.
Q. H ow  d id  you  g e t ho ld  o f  h im  in  th e  even ing  

a f te r  you  h ad  th is  th in g  p re p a re d ?  A. W en t to  
h is  hous£.

Q.. A f te r  ho ld ing  th is  m ee tin g  in  th e  even ing  
fo r  th e  p u rp o se  of d iscu ssin g  th e  financial a f -
fa ir s ?  A. Y es, sir.

Q. W ere  th e  B o a rd  of D irec to rs  th e re , inc lud -
in g  y o u rse lf?  A . Y es, sir.

Q. H ow  long  d id  th e  m ee tin g  take?  A. Couple
2 q  o f h o u rs .

Q. W h a t tim e d id  you  assem ble  an d  w h a t tim e 
d id  you  g e t th ro u g h ?  A. W e assem bled  sh o rtly  
a f te r  th e  seven o ’clock t r a in  cam e in , an d  M r. 
L indsey , w ho w as th e re , w en t dow n on th e  n ine  
o ’clock tra in .

Q. M r. L indsey  w ent r ig h t  f ro m  th e  m ee ting  
to  th e  t ra in ?  A . Y es, s ir.

Q. D o n ’t  you know  th a t  M r. L in d sey  is  th e  m an  
w ho m ad e  the  ap p lica tio n ?  A. Y es, s ir. 

gQ Q. T hen  you  c o u ld n ’t  have  h a d  th e  m ee tin g  on 
th e  2d  i f  he w en t s t r a ig h t  to  th e  t r a in ,  h e  m ak in g  
the  ap p lica tio n  on th e  sam e day . T h a t is im p o s-
sible, i s n ’t  i t?  A. I  d o n ’t  know  how  th a t  p a r t  of 
i t  w as.

Q. I s n ’t  t h a t  im possib le?  H e  is  th e  m an  who 
m ade th e  ap p lica tio n ?  A. Y es, sir.

Q. I f  you  held  th e  m ee tin g  on th e  2d an d  he go t 
th e  n ine  o ’clock t r a in  to  P it ts b u rg , w hen d id  he  

40 sign  th a t  ap p lica tio n ?  A s a  m a t te r  of fac t, d id n ’t
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yon h av e  th e  m ee ting  th e  day  befo re?  A. I  d o n ’t  
know, b u t I  d o n ’t  th in k  i t  w as.

Q. I s  i t  possib le  fo r  you to  have  h e ld  the  m ee t-
in g  on th e  2d  an d  s till have  h im  m ake th e  n ine 
o ’clock tra in ?

T he C o u rt:  W h a t d ay  w as it?
M r. T y le r :  I t  w as on T h u rsd ay , in  1915.

Q. M r. C raw fo rd , do you  s till say  th a t  y o u r 
m ee tin g  w as held  on th e  second in  v iew  o f th e  
fa c t th a t  M r. L in d sey  signed  th e  affidavit a n d  le f t  
the  m ee ting  in  tim e  to  ge t th e  n in e  o ’clock t r a in  
to  P it tsb u rg ?  A. I  d o n ’t  know.

Q. D id n ’t  th e  d ire c to rs  live  in  T a re n tu m ?  A. 
T he  d ire c to rs  lived  in  T arentum ,, yes.

Q. T h is  w as p re p a re d  in  T a re n tu m ?  A. I  d o n ’t  
know  abou t th a t, b u t  th e  d irec to rs  h av e  th e ir  o f-
fices in  P it tsb u rg . *

Q. W h ere  w as i t  p re p a re d ?  Aj. I  d o n ’t  know  
w h e th er i t  w as p re p a re d  in  P it tsb u n g  o r  T a re n -
tum .

Q. Y ou h av e  no know ledge th a t  i t  w as p re p a re d  
a f te r  the  m ee ting  th a t  n ig h t?  A. No, sir.

B y  th e  C o u r t : Q. Do you  know  i f  i t  w as p re -
p a re d  b e fo re  o r  a f te r  th e  m ee tin g  w as held? A. 
I  d o n ’t  know, b u t I  d o n ’t  th in k  i t  w as b e fo re ; I  
th in k  i t  w as a fte rw a rd .

Q. W as th e re  a n y  m in u te  o r  v o te  concern ing  
th e  rece iv e rsh ip  b efo re  th a t  m eeting?  A . No, sir.

Q. Y ou say  you d iscoun ted  th is  p a p e r  w hen it  
f ir s t  cam e in  on  th e  30th. W a s  th a t  a  p a r t  o f 
y o u r d u tie s  as cash ie r?  A. Y es, s ir.

Q. Didl you p a ss  upon  th e  p ro p r ie ty  o f d is -
coun ting?  A. Y es, un less i t  is n o t to  be  d iscount-
ed, an d  th en  it  is  g iven  to  th e  finance com m ittee.

10

20

30

40
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T he  th ird  T h u rsd a y  those  a re  ac ted  upon.
Q. W h a t do you  m ean? A. M y ac tion  is  con-

firm ed.
Q. D id  th e  m oney  a c tu a lly  g e t in to  th e  G lass 

C om pany  on th e  30th? A . Y es, sir.
2Q B y  M r. T y le r :  Q. A s <a m a t te r  o f  fac t, th is  

m oney w as p a id  o u t prior! to  th e  2d  an d  th e  p ro -
ceeds w ere  p a id  ou t p r io r  to  D ecem ber th e  2d? A. 
T he s lip  show s th ere . Checks m ay  ta k e  a  d ay  o r 
tw o to  g e t a round .

Q. O n th e  2d th e  m a jo r  p a r t  o f th e  p roceeds o f 
th is  n o te  h a d  been  p a id  ou t by  th e  bank? A . W e 
d iscoun ted  th e  no te  on th e  30th  an d  by  th e  2d i t  
w as o v e rd raw n .

Q. T hen, i f  th e  B o a rd  of D irec to rs  do n o t r a t i f y  
20 y o u r  decision, w h a t?  A. T h e re  w ere  o th e r  dep o s-

i ts  m ade  on th a t  day .
B y  th e  C o u r t : Q. D id  i t  re q u ire  th e  recom m en-

d a tio n  o f  th e  b oard , y o u r  action?  A. No, sir.
Q. H av e  you  an y  know ledge a t  th e  tim e th is  

no te  w as tak e n  by  th e  b ank  th a t  th e re  w as an y  d if -
ficulty  w ith  the  no te, o r a n y  in firm ity  in  th e  no te  ? 
A. No, sir. I t  cam e in  th e  re g u la r  business t r a n s -
action .

B y  M r. T y le r :  Q. M r. C raw fo rd , you  knew  as 
30  a m a t te r  of fac t, th a t  th is  n o te  h a d  com e in  fro m  

one of th e  p a r t ie s  w ith  w hom  th e  F id e lity  G lass 
C om pany h a d  been  do ing  b u sin ess  an d  se lling  
b o ttle s  to?  A . Yes.

Q. Y ou knew  th e  F id e lity  G lass C om pany  h ad  
received  an  o rd e r  fo r  b o ttles?  A. Yes.

Q. T h en  you knew , a s  t r e a s u re r  of th e  com pany 
a n d  cash ie r o f th e  bank, th a t  th e  com pany w as 
do ing  b usiness w ith  W illiam  E . C ra m e r an d  th a t  
he h a d  a n  o rd e r  o r  c o n tra c t o f some k in d  w ith  

4 Q them ? A. No, sir.
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Q. Y on knew  you  go t an  o rd e r  an d  a  b ill fo r  
bottles'? A . Y es, s ir.

Q. D id n ’t  th a t  in d ica te  to  yon  th a t  th e  F id e lity  
C lass C om pany  w as do ing  business w ith  C ram er ?
A . Y es, b u t i t  cam e in  w ith  th e  o rd er. I t  cam e in  
p ay m en t fo r  bo ttles.

iQ. Y on knew  th a t?  A. I  took  i t  a s  a  su p p o sitio n  
th a t  i t  w as.

B y  M r. A rc h e r :  Q. Y on h a d  d iscoun ted  o th e r  
no tes in  th e  sam e w ay  fo r  th e  com pany m ade  by  
M r. C ram er?  A. Y es, sir.

Q. H a d  yon, a t  th e  tim e  yon  d iscoun ted  th is  no te  
on th e  30th  of N ovem ber, an y  know ledge th a t  any  
a p p lica tio n  w as to  be m ade  fo r  a  rece iv e r fo r  the  
F id e lity  C lass  C om pany? A. No, sir.

Q. H ow  d id  i t  come abou t th a t  th e  B o a rd  of D i- 2 0  
re c to rs  w ere  called  to g e th e r  on th e  2d of D ecem -
ber, o r  w henever i t  w as, fo r  th e  p u rp o se  of con-
s id e rin g  th a t  question?  A . T he m a n a g e r  cam e 
dow n to  th e  b ank  an d  to ld  m e th a t  he  h a d  ju s t  got 
w o rd  th a t  sodas h a d  ra is e d  fo rm  52 cen ts to  one 
do lla r. T he co n tra c ts  ra n  ou t th e  f irs t o f  J a n -
u a ry .

Q. D id  he  say  a n y th in g  m ore? A . Yes, h e  sa id  
he d id  n o t th in k  he w ould  be able  to  m ake an y -
th in g  j b u t th a t  he  w ould  lose  m oney if  he r a n  w ith  3 0  
th e  new  co n trac ts .

Q. T h is  w as th e  occasion fo r  ca llin g  th e  d irec -
to rs  to g e th e r  ? A . I  to ld  h im  th a t  i f  th e  com pany 
w as lo sing  m ore  m oney he  h a d  b e tte r  call the  d i-
rec to rs .

Q. T h a t w as done? A . Y es, sir.
Q. W h y  w as th e  m eeting  held  in  th e  evening? A.

H e h ad  to  ge t w o rd  to  th e  m en. H e called  M r. 
L in d sey  on  th e  ’phone. ^
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Q. W h ere  does he res id e?  A .-P ittsb u rg .
Q. D id  he  come u p  th a t  even ing?  A . Y es, s ir.
Q. A n d  w en t back  th a t  evening? A. Y es, sir.
Q. W a s  th e re  an y  rea so n  fo r  ho ld ing  th e  m ee t-

in g  in  th e  evening, excep t fo r  th e  accom m odation? 
A. No, sir.

Q. A t th e  tim e you  d iscoun ted  th is  n o te  fo r  th e  
G lass C om pany w h a t d id  you  know  of th e  en-
d o rse r  o f th e  no te , in  re g a rd  to  h is  financial r e -
sp o n sib ility  an d  to  h is  ab ility  to  p a y  u p  h is  deb ts ? 
A . M r. C ra m e r w as co n sid ered  good.

Q. A side  fro m  M r. C ram er w h a t w as th e  finan-
c ia l cond ition  of th e  F id e lity  G lass C om pany on 
th e  30th  of N ovem ber a s  to  i ts  a b ili ty  to  p a y  i ts  
deb ts?  A . W e co nsidered  th em  a ll r ig h t.

Q. Y ou considered  i t  a  so lven t concern? A. Y es, 
sir.

Q. A n d  th a t  w as th e  occasion fo r  w ind ing  u p  
th e  business, w hile you  s till considered  i t  so lven t?  
A. Yes.

B y  M r. T y le r :  Q. M r. C raw fo rd , do you  re -
m em ber ta lk in g  to  m e p e rso n a lly  ab o u t th is  a f fa ir  
in  th e  T a re n tu m  B an k  la s t  Ju n e ?  A. Y es, I  th in k  
you  ar(e th e  m an . Som e m an  cam e fro m  C am den 
u p  to  th e  bank.

Q. D o you  rem em ber say in g  to  m e a t  th a t  tim e  
th a t  th e  com pany  h a d  been  go ing  fro m  b a d  to  
w o rse  an d  th a t  you  th o u g h t you  h a d  b e tte r  m ake 
a n  ap p lica tio n  fo r  a  rece iv e r b e fo re  th in g s  g o t in  
too b a d  sh ap e  fo r  th e  sake of th e  c re d ito rs?  A. I  
p resu m e  I  d id—

Q. A t th e  tim e  th e  ap p lica tio n  w as m ade? A. 
Y es, I  th in k  sc.

Q. Y ou to ld  m e th en , d id n ’t  you, th a t  th e  com-
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p a n y  w as go ing  fro m  bad  to w o rse 1? A. I  d o n ’t  
know  if  th a t  is w h a t I  sa id , th a t  i t  w as going  
w orse. I  p ro b ab ly  to ld  yon th a t  i t  w as go ing  back.

Q. Y ou say  now th a t  you considered  th e  com -
p a n y  so lven t on th e  30th  of N o v em b er1? A. Yes.

Q. W hile  you considered  th e  com pany  abso -
lu te ly  so lvent you g o t w ord  fro m  the  m an a g e r on 
the  2d day  o f  D ecem ber? A. Yes.

Q. Y ou a re  su re  i t  w as th e  2d? A. Yes.
T he C o u r t : H e h as  sa id  th a t  i t  w as on 

th a t  n ig h t th a t  th ey  held  th e  m ee ting  of the  
b ank  d irec to rs .

Q. Mu. C raw fo rd , n o tw ith s ta n d in g  th e  fac t th a t  
th is  com pany w as p e rfe c tly  so lvent on  th e  30th, 
you go t w ord  from  th e  m an a g e r th a t  you should  
n o t con tinue  do ing  b usiness on w ha t day?  W h a t 
d ay  d id  you g e t w ord  fro m  the  m an ag er ? A. T he 
d ay  of th e  m eeting .

Q. W h en  w as th a t?  A. On T h u rsd ay .
Q. Y ou w en t to  th e  te lephone?  A. No, sir.
Q. W ho did? A. T he m an ag er.
Q. W ho suggested  th a t  he do it?  A. I  d o n ’t 

know.
Q. D id n ’t  you  say  to h im  th a t  he h ad  b e tte r  got 

in  touch  w ith  M r. L indsey?  A . I  p resum e so.
Q. W as th a t  a b o u t noon? A. I  d o n ’t  reca ll the  

exact tim e of day. I t  w as som etim e d u rin g  b an k -
ing  h o u rs , an d  i t  m ay  have  been in  th e -a fte rn o o n .

Q. W hen  d id  you hold  th e  B o a rd  of D irec to rs  ’ 
m eeting  th a t  d ay  ? A. A lw ays a t  th re e  o ’clock.

Q. H e  cam e to  you  prior; to  w hen you held  the  
B o a rd  o f  D ire c to r s ’ m eeting , p r io r  to  th re e  
o ’clock ? A. Y es, sir.

Q. Y ou knew  th e  B o a rd  of D ire c to rs ’ m eeting  
w ould be called  to  co n sid er inso lvency  p roceed -
ings?  A. Y es, sir.

P la in tif f  re s ts .

10

20

30

40
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Defendant's Evidence

W IL L IA M  E . C R A M E R , sw o rn :

B y  M r. T y le r :  Q. W h'at is y o u r nam e? A. 
W illiam  E . C ram er.

2 q  Q. M r. C ram er, you  ane th e  d e fe n d an t in  th is  
su it?  A . Y es, Sir.

Q. W h a t is y o u r business?  A. T he m ilk  b u s i-
ness.

Q. W h ere , a t  w h a t p lace? A . H ad d o n  A venue 
a n d  th e  line.

Q. H ow  long have  you  been th e re ?  A. F o u rte e n  
y e a rs .

Q. Y ou a re  s till  in  b usiness th e re ?  A. Y es, s ir.
Q. I  show you  w h a t p u rp o r ts  to  be a  c o n tra c t 

2 0  m ade  w ith  th e  F id e lity  G lass C om pany in  S ep tem -
ber.

T he C o u rt : M r. T y le r, a r e  you  going  to  
t r y  to  show  b rea ch  of co n tra c t?  W h a t e f-
fec t w ould th a t  have?

M r. T y le r : I  w an t to  show th a t  th is  com-
p a n y  d iscoun ted  th e  n o te  w ith  fu ll know l-
edge of th e  insolvency.

T he C o u r t : I  w ill-hold  th is  case  'in abey -
ance u n til  m orn ing .

A d jo u rn ed  to  D ecem ber 21st, 1916, a t  10 
o ’clock a. m.

30
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SE C O N D  D A Y
D ecem ber 21, 1916,

T he C o u r t : A s f a r  as I  have  been able 
to  v iew  th e  case it  p re se n ts  th is  s itu a tio n : 
You a re  now  p re p a re d  to  show  th a t  th e re  
w as a  defence w hich w ould be valuable- 
a g a in s t the  B o ttle  C om pany, b u t i t  w ould 
have  no object a g a in s t an  innocen t ho lder.

M r. T y le r :  W e p ro p o se  to  show  in  th is  
case th a t  the  B ank  is  n o t an  innocen t ho ld-
er. I  am  go ing  to  o ffer to  show  th a t  the 
cash ie r knew  abso lu te ly  th e  finanacial con-
d itio n  of the  F id e lity  G lass C om pany.

T he C o u rt:  Cali -y o u r w itnesses, then ,
an d  show th a t. 2 0

C o n trac t o ffered  in  evidence and  m a rk -
ed E x h ib it D -l.

J O S E P H  B. T Y L E R ; affirm ed:

T he W itn e s s : ( J .  B. T y le r, E sq .) I  w ent to 
T a re n tu m  la s t  J u n e  to  see M r, C raw fo rd , the 
cash ie r o f th e  p la in tiff  bank'. In  the  course  o f  the  
conversa tion  a t  th a t  tim e he to ld  m e th a t  th e  F i -
d e lity  G lass C om pany w as, r e fe r r in g  to  the  tim e gQ 
it  d iscoun ted  th is  note, in  b ad  financial condition, 
th a t  the  C om pany h ad  gone fro m  bad  to  w orse, 
and  th a t  i t  w as im possib le  to  c a r ry  on th e  b usi-
ness p ro fitab ly , and  fo r  th a t  rea so n  th ey  decided 
to go v o lu n ta r ily  in to  inso lvency  p roceed ings, fo r  
the  p u rp o se  o f p ro te c tin g  th e ir  a sse ts  fo r  a ll  of 
th e ir  c red ito rs . T h a t w as th e  reason , because of
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th e  financial condition of the com pany, th a t  they  
decided to take  insolvency proceedings.

The C o u rt: The o ther w itness, M r.
C raw ford , sa id  p rac tica lly  the  sam e thing.

M r. A rc h e r: T h is sta tem en t does no t
2 q  re la te  to  any  p a rtic u la r  tim e. H e  m akes

* s ta tem en ts in  a  vague way.
The W itn ess : T he tim e re fe rre d  to  extends

over a  considerable period . H e said  th a t the 
com pany had  been going from  bad  to  w orse fo r 
some tim e p r io r  to  when th ey  w ent in to  the in -
solvency proceedings.

B y M r. A rc h e r : Q. D id n ’t  he tell you a t th a t  
tim e th a t the  insolvency proceedings w ere de-
c la red ! A. I  d o n ’t  th ink  so.

2 q  Q. H e d id  n o t!  A. H e  d id n ’t  say  so in  those 
exact w ords.

|Q. W h at d id  he say  in  exact w ords! A. H e said  
the  com pany w as in  bad  financial condition, and  
th a t  it  w as going from  bad to worse.

Q. W hen w as th a t!  A. P reced ing  the  tim e of 
the  proceedings.

Q. D id he tell you th a t  the  com pany w as going 
to  do th is  fo r  th e  sake of its  c re d ito rs !  A. Yes.

Q. D id he tell you th a t  the  com pany w as able 
qq  to pay  92% of its  c la im s! A. No, he said  th a t  

ihe  m a te ria ls  h ad  ra ised  m ore th a n  they  h ad  ex-
pected. H e  sa id  the  com pany w as going in to  the 
hands of a receiver, b u t th a t  they  w ould p ay  92% 
to the  c red ito rs  and  n o t stockholders.

Q. H e  d id n ’t  say  a t  th a t  tim e th a t  i t  w as claim -
ed th a t th e  insolvency proceed ings w ere  to  be 
proceeded w ith ! A. No, he said  the com pany w as 
going from  bad  to  w orse, be m ean t p r io r  to  the  
tim e of the  conversation.

40 Q. W h a t d id  he say ! A. H e sa id  the  com pany



37

Joseph  B. T y ler— D irect

was in  bad condition and  w as going' from  bad to 
worse.

Q. W hat w as the date  of your in terv iew ? A.
I t  w as in Ju n e , the 19th or 20th. 
p re sen t year.

B y  the C ourt: Q. In  w hat year?  A. T his
p resen t year. u

B y M r. A rcher : Q. Yon w ent to  T aren tu m  and 
had  an  in terv iew  w ith our clients a f te r  you had  
correspondence w ith  us ? A. Yes.

Q. You w ent in A pril of th is  year, d id n ’t you?
A. I  d o n ’t  recall the date , bu t if  you will le t me 
Jook a t a  reference I  m ight be able to.

■Q. D o n ’t  you know as a fac t th a t i t  w as a f te r  
we had  taken  th is  m a tte r  up  w ith  you th a t you 
w ent to T aren tum  to in terv iew  M r. C raw ford? A. 
V ery  likely, but I  knew th a t  the note had  come 
here  fo r  collection and  th a t M r. C raw ford  knew 
the condition and probable insolvency of th is  com -
pany.

Q. You in terv iew ed our client in  reg a rd s  to 
these circum stances ? A. I  did.

Q. T h a t is when you had  the conversation  w ith 
th is m an? A. T h a t is it.

Q. D id you say  any th ing  to us about your go-
ing  to T aren tu m  and in terv iew ing  our clients? q~ 
A. I  d o n ’t  see why I  should.

Q. Is  th a t your reg u la r custom  in your p rac -
tice of the law? A. (No answ er.)

Q. H e to ld  you th is  com pany w as going from  
bad to w orse and th a t they had  decided to w ind 
up the  com pany fo r the p ro tec tion  of the  cred i-
to rs?  A. Yes.

; 'Q- d id n ’t tell you a t the tim e the note w as 
discounted th a t the insolvency proceedings w ere 4 0
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th e  su b jec t of d iscussion  by  th e  B o a rd  o f D irec -
to rs?  A . No, n o t in  those  ex ac t w ords. H e  in -
fe r re d  th a t.

B y  th e  C o u r t : Q. • M r. T y le r, is  th a t  th e  sum  
o f y o u r  evidence re la tin g  to  th e  know ledge of th e  

j q  bank? A . T he on ly  o th e r evidence I  have  to  o ffer 
is  to  show o u r dam ages, th e  am oun t of th e  d am -
ages.

T he  C o u rt: I  w ill d irec t th e  ju ry  to  re n d e r  a  
v e rd ic t fo r  th e  p la in tiff . M y rea so n s  a re  th e se : 
T h a t th e  evidence d iscloses th a t  th e  b ank  ac ted  
w ith o u t the  know ledge of th e  cash ie r a n d  fu r th e r , 
th e  law s of th is  S ta te  sa y s  th a t  an  in s titu tio n  of 
th is  k in d  canno t be  h e ld  resp o n sib le  fo r  know l-
edge held  by  one of i t s  officers, acq u ired  by  h im  in  

o q  a  p r iv a te  capacity . T he only  w ay  to  b in d  th e  bank  
U w ould  be to  show th a t  M r. C ra w fo rd  tu rn e d  over 

th e  in fo rm a tio n  to  th e  b ank  in  som e w ay. I n  th e  
absence of th a t  th e  evidence d iscloses th a t  th e  
'bank w as a n  innocen t ho lder. W h en  he  d id  n o t 
tu rn  th e  know ledge o v e r to  th e  b an k  th e  bank  is 
n o t to  be ch a rg ed  w ith  u s in g  th a t  know ledge. Y ou 
w ill re n d e r  a  v e rd ic t, gen tlem en, fo r  th e  p la in -
tiff, fo r  $526.30.

E x cep tio n  n o ted  fo r  d e fen d an t, 

qn
V erd ic t fo r  p la in tiff , $526.30.

Exhibit A

$696.98. T a rte n tu m , F a ., N ovem ber 26, 1915.

S ix ty  D ays a f te r  d a te  I  p ro m ise  to  p a y  to  the 
40  o rd e r  o f F id e lity  G lass Co. a t
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E x h ib it D -l

T h e  P e o p l e s  N a t i o n a l  B a n k  
of T a r te n tu m

Six  h u n d red  n in e ty -s ix ........................ .  .98 D o lla rs
W ith o u t d e fa lca tio n  fo r  va lue  received.

W M . E . C R A M E R . 
No. 22270 D ue J a n u a ry  25.

(E n d o rse d )
F id e lity  G lass C om pany,

J o h n  P . C raw fo rd , T reas .
2 /1 4 /1 6  P a id  on account $199.85

10

(.R ubber S ta m p  E n d o rse m e n ts  o f th e  U nion  N a -
tio n a l B ank  of P ittsb u rg , P a ., T he P eo p les  N a -
tio n a l B an k  o f T a re n tu m , P a ., by  J o h n  P . C raw -
fo rd , C a sh ie r; P h ila d e lp h ia  N a tio n a l B ank , by H . 2 0  
F o rte scu e , C ash ier, M arch  1 1 ,- 1916; U nion  N a -
tio n a l B an k  of P ittsbu rgh*  P a ., an d  th e  P h ila d e l-
phia. N a tio n a l B ank , by H . F o rte scu e , C ash ier, 
F e b ru a ry  2 ,1916, a p p e a r  on th e  back o f the  no te, 
to g e th e r  w ith  two revenue s tam p s.)

Exhibit D-l

C o n trac t p r in te d  in  D e fe n d a n t’s A nsw er.
30
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Postea
(F iled  D ecem ber 29, 1916) 

S U P R E M E  C O U R T  O F  N E W  J E R S E Y  

C a m d e n  C o u n t y

h e  P e o p l e 's  N a t i o n a l  B a n k  
o p  T a r e n t u m , P a .,

T h is  case w as t r ie d  b e fo re  J u d g e  F ra n k  T. 
L loyd , w ith  a  ju ry , a t  th e  C am den  C ircu it, on D e-
cem ber 13th  a n d  14th, 1916.

2 0  U pon  m o tion  of th e  p la in tiff , th e  C ou rt, d irec -
te d  a n d  th e  ju ry  re n d e re d  a  g e n e ra l v e rd ic t 
a g a in s t th e  d e fe n d an t a n d  in  fa v o r  o f th e  p la in -
tif f  fo r  F iv e  H u n d re d  a n d  T w en ty -six  d o lla rs  
a n d  fo r ty  cen ts ($526.40).

N E W  J E R S E Y  S U P R E M E  C O U R T

P e o p l e 's  N a t i o n a l  B a n k  o f ' I -

vs.
W m . E . C r a m e r ,

D efen d an t.

P la in tiff , A ction  a t  L aw .

F R A N K  T. L LO Y D , J .

30 T a r e n t u m , P a ., 
vs.

W m . E . C r a m e r ,

A ction  a t  L aw . 
On P o s te a .

I t  is  o rd e re d  th a t  ju d g m en t be a n d  h e reb y  is 
e n te re d  in  fa v o r  o f p la in tif f  an d  a g a in s t th e  de-
fe n d a n t fo r  th e  sum  of five h u n d red  an d  tw en ty -
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six d o lla rs  and  fo r ty  cen ts besides costs to be 
tax e d  nisi.

E n te re d  D ecem ber 29, 1916.
On M otion of

G R E Y  & A R C H E R , 
A tty s .

A  tru e  Copy,
W m . C. G ebhard t,

C lerk.

Judgment Record 

N E W  J E R S E Y  S U P R E M E  C O U R T

P e o p l e 's  N a t i o n a l  B a n k  o f  )
T a r e n t u m , P a ., f A ction  a t  L aw .

vs. i On P o stea .
W m . E . C r a m e r . \

G rey  & A rch er, A tto rn ey s .

Ju d g m e n t en te red  th is  T w en ty -n in th  d ay  of 
D ecem ber, A. D., n in e teen  h u n d red  an d  s ix teen  
fo r  th e  sum  of five h u n d red  an d  tw e n ty  six  do l-
la rs  an d  fo r ty  cen ts dam ages an d  $526.40.

W M . S. G U M M E R E ,
C. J .

I , W illiam  C. G ebhard t, C lerk  of the  S uprem e 
C ourt of th e  S ta te  of N ew  Je rse y , do c e r tify  th a t

10

20

30

40



42

Ju d g m e n t R eco rd

th e  fo reg o in g  is  a  tru e  copy o f th e  ju d g m en t en -
te re d  in  above s ta te d  cause w hich sa id  ju d g m e n t 
is  reco rd ed  in  th is  office in  Vol. 9 o f ju d g m en ts , 
p ag e  550.

In  tes tim o n y  w h ereo f I  h av e  h ereu n to  se t m y 
j q  h a n d  an d  th e  sea l of sa id  C o u rt a t  T ren to n , th is  

tw en ty -s ix th  d a y  of J a n u a ry , A. D., n in e teen  h u n -
d re d  an d  seventeen .

W M . C. G E B H A B D T ,
Clerk.

(S ea l)











NEW JERSEY COURT OF ERRORS AND APPEALS.

T h e  P e o p l e 's  N a t i o n a l  B a n k  \

o f  T a r e n t u m , P a ., J

Plaintiff-Respondent, ( .
\  A c t i o n  a t  R a w .

vs. t

W i l l i a m  H. C r a m e r , i

Defendant-Appellant. /

B R IE F  FO R  P L A IN T IF F -R E S P O N D E N T .

F a c t s .

The note upon which suit was brought was given by 
Cramer to the Fidelity Class Company, and was discount-
ed by The People’s National Bank of Tarentum , on No-
vember 3 0 th, 1915 , four days after its date and prior to 
m aturity, and the proceeds were placed to the credit of 
the Fidelity Glass Company, the payee. (P . 18 , 1. 10 .)

The Treasurer of the Fidelity Glass Company, John 
P. Crawford, was Cashier of the Bank. (P . 17 , 1. 2 5 .)

In accordance with the usual course of business, as car-
ried on between the Bank and the Fidelity Glass Com-



pany, this note, with others, was left with the Paying 
Teller of the Bank during the noon hour and in the ab-
sence of the Cashier, Mr. Crawford (p. 1 9 ). A t or 
before the close of business for the day, Mr. Crawford, 
acting as T reasurer of the Fidelity Glass Company, en-
dorsed the note, which was then discounted by the Bank. 
(P . 2 0 .)

The actual management of the business of the Fidelity 
Glass Company was entrusted to a Manager. (P . 3 1 ,

1- 25.)
Mr. Crawford assumed that the Cramer note had been 

given to the Fidelity Glass Company in payment for bot-
tles shipped (p. 3 1 ). H e knew or believed that Cramer 
was good for the note, having discounted his note pre-
viously for the Fidelity Glass Company (p. 3 1 ; p. 3 2 , 1. 
1 5 ). H e had no knowledge that the Fidelity Glass 
Company was under contract to deliver other and addi-
tional bottles than those paid for by the note to Cramer 
(pp. 30 -3 1 ). H e knew, at the time of the discount, that 
the Fidelity Glass Company had been losing money. - He 
did not know that it was insolvent, if in fact it was at 
that time (p. 3 2 ). On December 2 nd a voluntary peti-
tion was filed on behalf of the Fidelity Glass Company 
for the appointment of a Receiver. I t  now appears that 
it was at least 92  per cent, solvent on November 30 th, 
1915 . (P . 2 4 , 1. 3 5 .)

U nder these circumstances, Cramer, as maker of the 
note, contends that he should be permitted to set off, in 
a suit brought by the Bank on the note, a claim for dam-
ages which he makes against the Fidelity Glass Company 
for its failure to  fill other orders pursuant to  contract for 
bottles.
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A r g u m e n t .

I.

The Trial Judge directed a verdict in favor of the 
plaintiff and refused to permit proof of the offset as 
against the Bank, relying principally, we take it, upon 
the decision of this Court in Graham vs. Orange County 
National Bank, 5 9  N . J. Law, page 223 .

The views of the Trial Judge are very inaccurately set 
forth in the State of the Case, but his decision was to  this 
effect—that if there were facts known to the Cashier, Mr. 
Crawford, which, if known to the Bank, would have pre-
vented the Bank from  being a bona fide holder for value, 
such knowledge on the part of Mr. Craw ford was not to 
be imputed to' the Bank, because he would be regarded 
as being “actuated wholly by personal reasons,” as was 
M urray was in the case above cited, and subsequently not 
acting for the Bank, so as to charge it with his knowledge 
of such facts.

Compare W illard vs. Denise, 5 0  N . J. Bq., 482, and 
Vulcan Detinning Co. vs. American Can Co., 72  Bq., 387, 
401, overruling it. In  the latter case the rule is stated :

The knowledge of the agent is chargeable upon his 
principal whenever the principal, if acting for himself, 
would have received notice of the m atters known to the 
agent.” (Quoted from State vs. Sooy, 4 1  L ., 394 .) 
See also H anford vs. Duchastel, 93  A t l ,  386, and Ban-
ning vs. Johnson, 73  L ., 239 .

Applying this rule, if the Bank had discounted this note 
through the agency of its President, it would have in no 
way known or been put upon notice of any facts affecting 
its rights as a bona fide holder.
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II.

But entirely aside from  this consideration, there were 
in reality no facts known to Crawford, imputing all that 
he knew to the Bank, which would in any way prevent 
the Bank from  enforcing its rights as a bona fide holder 
for value.

Assuming that on November 30 th, 1915 , the Bank 
knew, through Crawford, that the Fidelity Glass Com-
pany was losing money and was in a precarious financial 
condition, there was no reason why the Bank should not 
discount the note on the strength of the maker, Cramer.

There is no proof whatever that Crawford knew either 
( 1 ) T hat Cramer had a contract calling for more bot-
tles; or ( 2 ) T hat the Fidelity Glass Company would not 
be in position to complete such contract if it existed.

Consequently, the T rial Judge was entirely right in 
overruling the offer of Cramer to prove an offset which 
m ight have been good against the payee, and we respect-
fully submit the appeal should be dismissed.

Gr e y  & A r c h e r ,
Attorneys for Plaintiff-Respondent.
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New Jersey Court of Errors and Appeals

The People’s National 
Bank of Tarentown, Pa., 

P la in tif f  -R espondent, 
vs.

William E. Cramer,
D efendan t-A ppe llan t.

Action at Law.

REPLY BRIEF FOR APPELLANT.

T he b rie f  of responden t adm its the  follow ing 
f a c t s :

1. T h a t  the  cash ie r of the  bank  w as tre a su re r  of 
th e  g lass com pany.

2 . T h a t the  cash ie r knew  th a t  the  g lass com pany 
h a d  sold bo ttles to  ap p e llan t before, hav ing  d is-
counted  h is note to  the  com pany.

3. T h a t the  cash ie r knew, a t  th e  tim e of the d is-
count, th a t  the  g lass com pany h a d  been losing money.

A t the  t r ia l  th e  cash ie r testified  also th a t  on the  
d a te  th e  no te  w as d iscounted  the  m an ag er of the 
g lass  com pany “ cam e down to the bank  and  to ld  me 
(the  cash ie r) th a t  he h ad  ju s t  go t w ord  th a t  sodas 
h a d  ra ised  fro m  52 cen ts to  one dollar. The con tracts 
r a n  ou t th e  f irs t  of J a n u a r y ;”  and  th a t  he to ld  the 
m an a g e r th a t  “ if  th e  com pany w as losing m ore 
m oney he  h a d  b e tte r  call the  d ire c to rs ,”  (p. 31).



2 R e p ly  B r ie f  fo r  A p p e lla n t

W hen i t  is rem em bered  th a t  the  cash ie r h a d  know l-
edge of th e  fa ilin g  c ircum stances of the  g lass  com -
pany , an d  th a t  such know ledge cam e to  h im  as 
cash ie r of the  bank  on the  d a te  an d  befo re  the  d is-
count, an d  th a t  the  com pany  could no t con tinue its  
business, o r fill th e  o rd e rs  a lre a d y  in  hand , an d  th a t  
he, a s  cash ie r of the  bank, n o tw ith s ta n d in g  such 
know ledge, d iscoun ted  th e  com m ercial p a p e r  of the  
bank, sh u ttin g  h is eyes a g a in s t th e  p ro b a b ility  of in -
solvency befo re  the  filling of o rd e rs  th en  in  hand , 
then , an d  in  th a t  case, i t  w as b ad  fa i th  f o r  h im  n o t to  
in q u ire  w h e th e r th e  com pany  could o r could n o t fill 
th e  o rd e r  fo r  w hich th e  no te  w as given, and , of 
course, u n d e r th e  doc trine  of im pu tab le  know ledge, 
h is know ledge w as the  b a n k ’s know ledge, fo r  he, and  
no o ther, w as the  du ly  co n stitu ted  officer of the  bank  
to  ac t fo r  i t  in  such m a tte rs .

T he case of G raham  vs. O range C oun ty  N a tiona l 
B a n k, 59 N. J .  L. 225; (35 A tl. 1053) c ited  in  r e -
sp o n d e n t’s b r ie f  is no t p e rtin e n t to  th e  case a t  b a r, 
fo r, in  th e  c ited  case, the  officer of th e  bank  d is -
coun ting  th e  no te  w as n o t th e  cash ie r of the  bank, 
n o r  the  du ly  a u th o rized  p e rso n  of the  bank  fo r  i t  
to  ac t in  such m a tte rs , and, fu r th e r  in  th a t  case it  
w as fo u n d  as a  fa c t  th a t  th e  officer “ w as a c tu a ted  
w holly by  p e rso n a l re a so n s ,”  w hereas, in  th e  case 
a t  b a r  th e re  is no suggestion  w h a tev e r th a t  the  
cash ie r received  an y  p e rso n a l benefit f ro m  the  d is -
count. M oreover, th e  case of W illa rd  vs. D enise, 
upon  w hich the  C o u rt re lied  as a  p reced en t in  th a t  
case h a s  since been  re p u d ia te d  by  th e  C o u rt of 
E r r o r s  an d  A p p eals  in  V ulcan  D etinn ing  Co. vs. 
A m erica n  Can Co., 67 A tl. R ep. 339.

I n  re sp o n d e n t’s b r ie f  the  follow ing s ta te m e n t a p -
p e a rs  :

“ T he view s of the  t r ia l  Ju d g e  a re  v e ry  in -
accu ra te ly  se t fo r th  in  the  s ta te  of the  case *
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No ob jection  w as m ade by  re sp o n d en t to  the  s ta te  
of the  case  a f te r  serv ice  of copies upon  him , an d  no 
m ention  w as m ade of th e  a lleged  inaccu racy  u n til the 
p re se n ta tio n  of re sp o n d e n t’s b rief. H a d  re sp o n d en t 
know n o r believed th a t  th e  J u d g e ’s ch arg e  w as in -
accu ra te ly  se t ou t in  the  s ta te  of the  case he should  
n o t have  re se rv e d  th a t  ob jection  fo r  h is  b rie f, b u t 
should  have  a lleged  i t  sooner. On the  o th e r  hand , 
i t  is in s is ted  by  a p p e lla n t th a t  the  charge  of the  
t r ia l  C o u rt se t ou t in  th e  s ta te  of th e  case (p. 38) is 
rep ro d u ced  c o rrec tly  fro m  th e  s te n o g ra p h e r’s 
m inu tes.

A nsw ering  re sp o n d e n t’s con ten tion  on p ag e  4 
11 th a t  th e re  w ere in  re a lity  no fa c ts  know n to  C raw -
fo rd , im p u tin g  all th a t  he knew  to  the  bank, w hich 
w ould in  an y  w ay  p re v e n t the  bank  fro m  en fo rc ing  
its  r ig h ts  as a  bona fide  h o ld er fo r  v a lu e ,”  i t  is 
enough  to  say  th a t  the  t r ia l  Ju d g e  should  have  le f t 
th e  fac ts  p re se n t in  th is  case to  the  ju ry , an d  th a t  if  
the  fac ts  above quo ted  h ad  been subm itted  to  the  
ju ry  it  m igh t o r m ig h t no t have  fo und  th a t  th e re  
w ere “ no fa c ts ,”  o r o therw ise, as th ey  believed the  
tes tim o n y  of the  w itn e s se s ; and , fo r  fu r th e r  an sw er 
to  re s p o n d e n t’s con ten tion  on th e  sam e page  i t  is 
in s is ted  th a t  if  a  c o rp o ra tio n  o r  a  bank  ap p o in ts  o r 
elects som e one to  ac t fo r  i t  in  a  p a r t ic u la r  line of 
du ty , th a t  th e  officer so chosen s tan d s  in  the  shoes 
of the  co rp o ra tio n , an d  h is  ac ts  a re  the  ac ts  o f the  
co rpo ra tion .

I t  is re sp ec tfu lly  su b m itted  th a t  the  v e rd ic t 
should  be se t aside, an d  a  t r ia l  de novo  o rdered . 
M arch  T erm , 1917.

J O S E P H  B E C K  T Y L E R ,
: ' Cownsel fo r  A p p e lla n t.
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P la in tiff-R esp o n d en t, l Qn  A p p e a l

/  F ro m  S u p rem e
W il l ia m E . Cr a me r , 1 C ourt.

D efen d an t-A p p ellan t. }

B R I E F  F O R  A P P E L L A N T

T he d e fe n d an t a p p e a ls  fro m  a  ju d g m e n t o f 
Ju d g e  L loyd, w ith  a  ju ry , in  th e  S up rem e C ourt, 
en te red  D ecem ber 29th, 1916, fo r  $526.40, u p o n  a  
p ro m isso ry  n o te  w hich w as d e liv e red  u n d e r  th e  
fo llow ing  jdrcum sitanoesi-
r O n S e p tem b er 27th, 1915, d e fe n d a n t e n te red  
in to , a  w rit te n  c o n tra c t with, F id e lity  G lass Com -
pany , T a re n tu m , P a ., f o r  th e  p u rch a se  o f  five 
ca rlo ad s  o f m ilk  b o ttle s  a t  a  s tip u la te d  p rice . O f 
th e  five carlo ad s , only  one carload , an d  a  sm all 
fra c tio n a l p a r t  o f a n o th e r  carlo ad , w e re  a c tu a lly  
sh ip p ed  to  a n d  received  b y  d e fen d an t. On N o-
vem ber 30th, 1915, a  p ro m isso ry  n o te  w as d is -
co u n ted  b y  p la in tiff-re sp o n d en t, g iven  b y  d e fen d -
an t-ap p e llan t, a s  p a r t  p a y m e n t o f s a id  bo ttles. 
On D ecem ber 3d, 1915, the . F id e l i ty  G lass Com  
p an y  w as ad ju d g e d  in so lven t, an d  a  rece iv e r a p -
poin ted .
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T he t r e a s u re r  of th e  F id e lity  G lass C om pany 
w as th e  cash ie r o f  th e  p la in tiff  b an k  w hich  d is -
counted  sa id  note.

U pon th e  ap p o in tm en t o f a  rece iv er o f th e  F i -
d e lity  G lass C om pany th e re  w as s till due to  the  
d e fe n d an t fro m  sa id  F id e lity  G lass C om pany, 
fo u r  ca rlo ad s  of m ilk  b o ttle s  a t  th e  p rice  a g re e d  
upon, w hich have n e v e r been delivered  to  defend -
an t.

A t th e  t r ia l  o f th e  case in  the  C o u rt below  de-
fen d an t u rg e d  th e  fo llow ing  d e fe n se s :

1. T h a t the  p ro m isso ry  no te  w hich w as d is-
counted  by  the  p la in tiff  b an k  w as accep ted  an d  
d iscoun ted  by  it  w ith  th e  fu ll  know ledge o f th e  in -
solvency o f th e  com pany req u es tin g  such d is -
coun t an d  th a t, in  consequence, sa id  b an k  w as n o t 
a  h o ld e r in  d u e  course , a n d  th a t  such  defenses, 
a s  w ere  availab le  a g a in s t the  n o te  in  th e  h an d s of 
th e  t r a n s fe ro r  w ere  a lso  ava ilab le  a g a in s t th e  
tra n s fe re e .

2. T h a t th e  cash ie r, be ing  th e  ac tiv e  m a n a g e r 
o f th e  bank, h ad  fu ll know ledge o f such  in firm ities 
an d  w as, th e re fo re , p u t  u p o n  no tice  o f equ itab le  
defenses.

3. T h a t d e fe n d an t w as en title d  to  se t off 
a g a in s t such tra n s fe re e  such dam ages a s  h e  had  
su s ta in ed  by  rea so n  of th e  b reach  o f c o n tra c t of 
th e  tra n s fe ro r .

4. T he  tes tim o n y  show s th a t  th e  cash ie r o f the  
p la in tiff  b an k  w as a lso  th e  t r e a s u re r  o f th e  inso l-
v e n t g lass  com pany a t  th e  tim e  o f d iscoun ting  
sa id  n o te ; (pp . 17, 18 o f S ta te  o f C a s e ) ; th a t  
he  w as a  m em ber o f th e  b o a rd  o f d ire c to rs  of 
b o th  com panies (p. 18, S ta te  of C a s e ) ; th a t h e  en-
d o rsed  sa id  no te  a s  t r e a s u re r  o f th e  sa id  g lass 
com pany  b efo re  i t  w as d iscoun ted  by  th e  bank  
(p. 17, S ta te  o f C a s e ) ; th a t  he  h a d  fu ll know ledge
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of th e  financial a f fa irs  o f tlie  in so lv en t g lass  com-
p a n y  (pp . 20, 21, 22, S ta te  o f  C a s e ) ; th a t  th e  
g lass  com pany could  n o t  m ake b o ttle s  a t  th e  con-
t r a c t  p rice  (pp . 23, 3 1 ); th a t  th e  com pany 
lo s t m oney th e  m o n th  befo re , (p . 2 1 ); th a t  
th e  m o n th ly  re p o r ts  show ed th a t  th e  com pany  
w as lo sing  m oney (p . 22 ) ;  th a t  th e  com pany 
could n o t fill i ts  o rd e rs  (p. 2 1 ); th a t  he  w as 
p re se n t a t th e  d i r e c to r s ’ m ee tin g  o f  th e  g lass  
com pany w hen  th e  rece iv e rsh ip  w as a g re e d  upo n  
(p. 2 2 ); th a t  th e  rec e iv e rsh ip  w as a g re e d  u p o n  
on D ecem ber 2d, a t  a  m ee tin g  o f th e  b o a rd  o f d i-
re c to rs  a t  w hich he w as p re sen t, a n d  on th e  sam e 
d a te  he d iscoun ted  th e  n o te  a s  cash ie r o f  th e  
p la in tiff  bank, (p . 2 2 ); t h a t  he w as p re se n t a t  th e  
b o a rd  o f d ire c to r s ’ m ee tin g  w hen  th e  n o te  w as 
d iscoun ted  (p . 2 2 ); th a t  he h a d  p rev io u s ly  d irec t-
ed a  m ee tin g  o f th e  b o a rd  o f d ire c to rs  o f the  
g la ss  com pany  to  be ca lled  to  c o n s id e r  rece iv e r-
sh ip  (p. 3 1 ) ;  th a t  he  a c ted  on th e  n o te  a s  cash ie r 
(p. 29) th a t  he h a d  fu ll a u th o r i ty  to  d isco u n t n o tes  
w ithou t th e  p re v io u s  recom m endation  o f th e  
b o a rd  of d ire c to rs  (pp . 29, 3 0 ); th a t  th e -c a sh ie r  
s ta te d  to  o th e r  peop le  th a t  he  knew  a t  th e  tim e 
he  d iscoun ted  th e  n o te  th a t  th e  g la ss  com pany  
w as go ing  fro m  b ad  to  w orse  (p . 35);
' T he le a rn e d  t r ia l  C o u rt d irec ted  a  v e rd ic t f o r  

th e  p la in tif f  b a n k  fo r  th e  fo llow ing  rea so n s  :

“ T h a t  th e .e v id e n c e  d iscloses th a t  th e  
b an k  ac ted  w ith o u t the  know ledge o f  the  
cash ier, a n d  fu r th e r , th e  law  o f th is  s ta te  
sa y s  th a t  a n  in s titu tio n  o f th is  k in d  canno t 
b e  h e ld  responsib le  fo r  know ledge held  by  
one  o f i ts  officers, acq u ired  b y  h im  in  a  p r i -
v a te  c a p a c ity ”  (p . 38).

T h is , we re sp ec tfu lly  subm it, w as e rro r .
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I n  T re n to n  B a n k in g  C om pany  vs. W o o d ru ff, 2
N. J .  E q ., 117, i t  w as h e ld :

“ A  no tice  to  a  cash ie r is  no tice  to  a  
bank. T h is  m u s t be th e  ru le , o therw ise , i t  
w ill be im possib le  to  g e t on in  th e  o rd in a ry  
course  o f business. T h e re  is  no officer so 
d irec tly  in tru s te d  w ith  i ts  concerns, espec-
ia lly  th e  d e ta ils  o f business, as a  cash ie r. 
H e  is  th e  au th o rize d  a g en t o f th e  com pany 
fo r  a ll p u rp o se s  w ith in  th e  sp h ere  of th e ir  
business. ’ *

F o llow ed  an d  a p p ro v ed  by  th e  C o u rt of E r r o r s  
a n d  A p p ea ls  in  B od ine  vs. B erg , 82 A tl. R ep:, 901, 
904, a n d  by  th e  S up rem e C o u rt in  D ock vs. E l iz -
a b e th to w n  S te a m  M fg . Co., 34 N. J .  L ., 312, 317.

I s  the p la in ti f f  bank chargeable w ith  the  
know ledge o f  i ts  cash ier w h ich  he p o ssesses  as a 
d irecto r and  officer o f  the  payee  o f  the n o te ?

U p  to  th e  tim e  o f th e  decision  of V ulcan  D etin -  
n in g  C om pany  vs. A m er ica n  Cam C om pany, 72 
N. J .  E q ., 387, 400, (C o u rt o f E r ro r s  a n d  A p -
p e a ls )  th e  a u th o r itie s  in  th is  s ta te  w ere  n o t in  
accord  upo n  th e  qu estio n  a s  to  w h e th e r a  c o rp o ra -
tio n  w a s  ch arg eab le  w ith  th e  know ledge o f one o f 
i ts  d ire c to rs  o r  officers in  m a tte r s  in  w hich he w a s  
in te re s te d  a s  a  m em ber o r officer o f  a n o th e r  com -
p a n y  tra n s a c tin g  b usiness w ith  th e  com pany  
so u g h t to  be  ch arg ed  w ith  such  notice, bu t, in  th a t  
case, th e  C o u rt la id  dow n th e  fo llow ing  r u l e :

“ T h e  scope, a n d  to  som e ex ten t, th e  
th e o ry  o f th e  p re su m p tio n  o f im p u te d  

; know ledge h a s  been  th e  sub jec t o f tw o  de-
cisions in  th is  C o u rt w hich a re  n o t in  ac-
cord. I  r e f e r  to  S ta te  vs. S o o y , 41 N. J .  L .r 
394, a n d  W illa rd  v. D enise, 50 N. J .  E q .,



483. T he la t te r  o f th e se  cases w hich w as 
a lso  th e  la te r  in  p o in t o f tim e, la id  dow n 
th e  ru le  th a t—

“  ‘W h ere  in fo rm a tio n  is casu a lly  o b ta in -
ed by  an  a g e n t of a  co rp o ra tio n , th e  co r-
p o ra tio n  is  n o t ch a rg ed  w ith  no tice  fro m  
the  m ere  fac t of i ts  a g e n t’s know ledge b u t 
if  th e  c o rp o ra tio n  ac t th ro u g h  such a g en t 
in  a  m a tte r  w here  th e  in fo rm a tio n  p o ssess-
ed by  h im  is p e r t in e n t  th e  know ledge o f  
the  ag en t w ill be  im p u ted  to  th e  p rin c ip a l. ’ 
U n d e r th e  ru le  th u s  s ta te d  th e  d e fen d an t 
co rp o ra tio n  is c lea rly  ch argeab le  w ith  no -
tice  o f a ll th e  p e r t in e n t  in fo rm a tio n  p o s-
sessed  by  A ssm an  an d  u sed  by  h im  in  i ts  
behalf, we a re  no t, how ever, w illing  to  re s t  
o u r decision  o f  th is  m a t te r  upo n  th e  case 
o f W illa rd  vs . D enise. I n  th e  e a r l ie r  case 
o f S ta te  vs. S o o y , th e  ru le  s ta te d  in  th e  
sy llabus o f opinion, d e liv e red  by  M r. J u s -
tice D ixon is th is :

“  ‘T he know ledge of th e  a g e n t is  c h a rg e -
able upo n  h is  p r in c ip a l w henever th e  p r in -
cipal, i f  a c tin g  fo r  h im self, w ould have  re -
ceived notice  o f th e  m a t te r  know n to  th e  
agen t. ’ ”

In  th e  case a t  b a r, th e  p rin c ip a l w as a  c o rp o ra -
tion, so th a t  th e  q u a lify in g  c lause  “ i f  a c tin g  fo r  
h im se lf ,”  above quoted , is  re la tiv e , a n d  app lies  
w ith  equal fo rce  to such  p e rso n , o r  officer, o f a  
co rp o ra tio n  who h as a u th o r i ty  to  receive  such in -
fo rm ation . A  cash ie r o f a  b an k  is  such p erson . 
See T re n to n  B a n k in g  Co. vs. W o o d ru ff, supra , 
and  o th e r  cases th e re  cited.

In  B anning , R ece ive r  vs. J o h n so n , 75 N. J .  L., 
259, (S u p rem e  C o u rt) , i t  w as h e ld i
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“  K now ledge o f ille g a lity  o r  w an t o f con-
s id e ra tio n  o f a  p ro m isso ry  no te  by  the  
p re s id e n t o f a  bank, who d iscoun ts i t  w ith -
ou t a u th o r ity  to  do  so h av in g  been co n fe r-
re d  upon  h im  by  h is  b o a rd  o f d irec to rs , is 
n o t im p u tab le  to  the  bank w hen th e  p re s i-
d e n t’s  ac t h a s  n o t been  ra tif ied  by  o r  ac-
quiesced  in  by  th e  b o a rd .”

B u t in  th e  case a t  b a r  th e  cash ie r h a d  a u th o r ity  
to  d iscoun t n o tes  w ith o u t co n su ltin g  th e  B o a rd  of 
D irec to rs  (S . o f C., p. 30). G um m ere, C. J . ,  in  la s t  
c ited  case fu r th e r  h e ld :

‘‘In  th e  la te  case  o f V ulcan  D etin n in g  
Co. v. A m er ica n  C an Co., (N . J .  E rr., & 
A p p .) , 67 A tl., 339, th e  sam e C o u rt affirm ed 
th e  ru le  la id  dow n in  S o o y v .  S ta te ,  a n d  held  
th a t  th e  d e fe n d an t com pany  w as ch arg e -
able w ith  know ledge of fa c ts  acq u ired  
by  i ts  p re s id e n t w hile  a  d ire c to r  o f th e  com -
p la in a n t com pany  on ly  so f a r  a s  i t  w ould 
i ts e lf  have  a cq u ired  such know ledge by  
d ea lin g  d irec tly , o r th ro u g h  a n o th e r  ag en t, 
w ith  th e  co m p la in an t com pany  concern ing  
th e  su b je c t-m a tte r  of th e  co n tro v ersy . A t 
th e  sam e tim e  i t  ex p re ss ly  re p u d ia te d  th e  
d o c trin e  la id  dow n by  u s  in  th e  e a r lie r  case 
o f W illa rd  v. D enise, 50 N. J .  E q ., 482, 26 
A tl., 29, 35 Am . S t. R ep., 788, v iz :  th a t  
w here  in fo rm a tio n  is casu a lly  ob ta ined  by 
a n  ag en t o f a  co rp o ra tio n , an d  th e  c o rp o ra -
tio n  a f te rw a rd  ac ts  th ro u g h  such ag en t in 
a  m a t te r  w here  th e  in fo rm a tio n  p ossessed  
b y  h im  is p e rtin e n t, th e  know ledge of th e  
a g en t w ill be im p u ted  to  th e  p rin c ip a l. On 
th e  s tre n g th  o f those  tw o cases, th e re fo re , 
i t  w ou ld  seem  th a t, i f  th e  n o te  in  co n tro -
v e rsy  h a d  been  d iscoun ted  by  th e  b o a rd  o f
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d irec to rs  o f th e  T ru s t  C om pany  w hile 
T w in ing  w as p re se n t as a  m em ber th e reo f, 
the  t r u s t  com pany  w ould n o t be chargeab le  
w ith  no tice  o f h is  f ra u d u le n t conduct in  
p ro c u rin g  i ts  d iscount. B u t th e  fa c t th a t  
th e  n o te  w as d iscoun ted , n o t by  th e  b o a rd  
of d ire c to rs , b u t b y  T w in ing  h im self, he 
tak in g  a d v an tag e  of h is  p o sitio n  as p re s i-
den t to  u su rp  th e  fu n c tio n  of th e  b o a rd  
w ith o u t a u th o r ity  fro m  them , m akes i t  u n -
n ecessa ry  to  d e te rm in e  th e  q u estio n  d is-
cu ssed ; fo r  i t  can  h a rd ly  be held  th a t,

. w here  a tra n s a c tio n  tak es  p lace w ith o u t 
e ith e r  th e  know ledge o r a u th o r ity  o f the  
b o a rd , th e  b o a rd  is chargeab le  w ith  no tice  
of fa c ts  know n to  th e ir  se lfco n stitu ted  
agen t, b u t no t com m unicated  b y  h im  to  
them . ’ ’

On page  29 (S a te  of C ase ), the  cash ie r te s tified :

“ Q. Y ou say  you  d iscoun ted  th is  p a p e r  
w hen it  f irs t cam e in  on th e  30th? W as th a t  
a p a r t  of y o u r d u ty  as cash ie r?  A. Yes, 
sir.

“ Q. D id yoti p a ss  upo n  th e  p ro p r ie ty  of 
th is  d iscoun t?  A. Yes, un less i t  is  n o t to  be 
d iscoun ted , and  th en  i t  is  g iven  to  th e  fi-
nance  com m ittee. T he th ird  T h u rsd a y  those  
a re  ac ted  upon.

“ Q. W h a t do you  m ean?  A. M y ac tion  is 
confirm ed.
“ Q. D id  th e  m oney  ac tu a lly  g e t in to  th e  

g lass  com pany  on th e  30th? A. Y es, s i r .”

In  F ir s t  N a tio n a l B a n k  o f F ligh tstow n  vs. C hris-
to p h er , 40 N. J .  L ., 435, 437, (S u p rem e  C o u rt) , 
M r. ju s t ic e  D epue sa id :
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“ T he directors, o f a  co rpo ra tion  a re  not 
indiv idually  its  agen ts fo r the  tran sac tio n  
of i ts  o rd in a ry  business, which is usually  
delegated  to  i ts  executive officers, such as 
the p residen t or cashier.” -

In  th a t  case a  d irec to r of the  bank w as also a  
m em ber of a firm  which had  d iscounted  com-
m ercia l p a p e r  in  the  d ire c to r ’s bank, and  the 
C ourt found  th a t  the  d ire c to r ’s knowledge wais 
no t im putable to the  bank, because the  d irec to r 
“ d id  no t com m unicate the  in fo rm ation  to the  
presiden t, cashier or any o f his associates in  the  
d irectorsh ip .”  .

In  1916, V ice-Chancellor F o s te r, in  th e  case o f 
Sham) vs. S ta n d a rd  Piano Co., 97 A tl. Rep., 281, 
in  d isposing  of a  case in  which an  officer of a  
bank, who w as aliso a  d irec to r o f an o th e r com-
p an y  dealing  w ith  the  bank, said  (p. 282) :

“ W hile i t  does no t a p p ea r th a t M r. P a t -
te rso n  ever had  knowledge of any  infirm -
ity  in  com p la inan t’s note, if  he did, i t  
would n o t be sufficient to  charge the  bank, 
and  th e re fo re  com plainant, who acquires 
from  it some o f the  no tes he now holds, 
w ith  knowledge of the  alleged infirm ity  un -
less it  fu r th e r  appeared  th a t  M r. P a tte rso n  
acquired h is  knowledge while acting  as a 
m em ber of the  Board, o f D irec to rs of the  
bank convened in i ts  official capacity  ( F irst  
N ational B ank  v. C hristopher, 40 N. J .  L., 
435) o r th a t while acting  as the  agen t o f 
the hank  and w ith in  the scope o f his au-
th o rity , he received th e  in fo rm ation  a t the 
tim e he was actually  ac ting  as agen t in be-
h a lf  of h is p rin c ip a l (H a rfo rd  v. Diichas- 
tel, 87 N. J .  L., 205).'” '
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The syllabus of th e  opinion in  the  case of H a r-
fo rd  vs. D uchastel, (C o u rt of E r ro r s  and  A p -
peals), 93 A tl. Rep., 587, is :

“ In  o rd e r  th a t th e  p rinc ipal m ay be a f-
fected  w ith  a  constructive  notice of m a t-
te rs  known to  the  agent, the in fo rm ation  
constitu ting  the notice m ust be ob tained  by 
o r im p arted  to  the  agen t while he w as in  
fac t acting  as agent, while he is ac tu -
ally  engaged in  doing his p rin c ip a l’s bus-
iness, in pursuance  of h is au tho rity , and  in  
h is ch arac te r as a g e n t.”

Cases in o ther S ta te s  :
In  F irs t N ational Hank o f N ew  H r em eu vs. 

B urns, (Ohio Suprem e C ourt, 1915) 49 L. R. A., 
(N. S.) 765; (103 N. E . Rep., 93), Ju d g e  W ana- 
m aker, a t p ag es  767, 768, sa id :,

“ I t  is ag reed  by thè p a r tie s  th a t  the  sole 
question in  th is  case is : W as the  knowledge 
of Boesel as an  indiv idual the  knowledge o f 
Boesel as p res id en t and  m an ag er o f the 
bank!

“ In  de te rm in ing  the  ru le  of law  th a t 
shall app ly  in  th is ease, in the in te re s t of 
sound m orals, th e  public w elfare, and  hon-
est business, th is  C ourt has a  m ost im p o rt-
an t du ty  to  perfo rm . T oday  p robab ly  90% 
of the  c o u n try ’s business is conducted or 
controlled by corporations. I t  is n o t only 
a  business convenience, b u t a  business nec-
essity., I ts  business cannot be conducted 
by the invisible, in tangib le , incorporeal 
body know n in the  law, b u t m ust be con-
ducted by its  officers and  agen ts a s  known 
to  the public. T he agent, when duly, au-
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th o rized  to  act, s ta n d s  in  the  shoes of h is  
p rin c ip a l fo r  th e  p u rp o se s  of th e  c o rp o ra -
tion , a s  th e  p rin c ip a l m u s t be h e ld  to  s ta n d  
in  th e  shoes o f th e  a g en t fo r  th e  p ro tec -
tio n  of th e  public. T h e re  is  a  fu ll an d  com -
p le te  m e rg e r  o f id e n tity — a  oneness in  ac-
tio n  an d  know ledge— of p rin c ip a l an d  
agen t. I f  th e re  be  th a t  lega l id e n tity  as to  
th e  a c t of th e  a g en t in  b e h a lf  of h is  p r in -
cipal, i t  m u st follow  by  a  p a r i ty  o f rea so n  
an d  r ig h t  th a t  th e re  be th a t  sam e lega l 
id e n tity  as to  th e  a g e n t’s acqu ired  know l-
edge in  th e  do ing  o f th e  p r in c ip a l’s a c t;  
and , i f  so, w hy  should  th e re  be e ith e r  oc-
casion  o r  d u ty  on th e  p a r t  of the  ag en t to  
com m unicate  th e  know ledge to  h is  p r in c i-
p a l—w hich know ledge, by  v ir tu e  of sa id  
id e n tity  be tw een  th e  agen t an d  p rin c ip a l, 
th e  p rin c ip a l m u st be conclusively  p re su m -
ed to  have, or, as M echem  h a s  sa id  :

“  ‘W h a te v e r  no tice  o r know ledge, then , 
reaches th e  a g e n t u n d e r these  c irc u m sta n -
ces (M a tte rs  w ith in  th e  scope o f h is  a u -
th o r i ty ) ,  in  law  reaches th e  p r in c ip a l.”  

“ (Sec. 719).
“ Boesel, a s  m an a g e r o f th e  bank, can n o t 

unknow  w h a t B oesel, th e  m an , a ll th e  w hile 
k n ew .”

T h ere  is a  c lear d is tin c tio n  betw een  a  m ere  o f-
ficer of a  bank , such as a  d irec to r  o r  p re s id en t, 
who does n o t have  th e  active  m an ag em en t of th e  
bank , a n d  the. m an ag in g  officer of a  bank . T he 
b an k  is  n o t liab le  fo r  th e  f ra u d  o f such non-m an-
ag in g  officer, on th e  g ro u n d  th a t  such officer d id  
n o t have  th e  ac tive  m anagem en t o f th e  bank.

See cases co llated  on pag e  767, case above c it-
ed, (W an am ak er, J u d g e ) .
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W h ere  a  d irec to r  ac tin g  fo r  th e  bank  h a s  know -
ledge o f the  in firm ities in  th e  no te, an d  d iscoun ts 
th e  sam e, such know ledge is im p u ted  to  th e  bank. 
On th e  sam e po in t, .see, a ls o :

L eo n a rd  v. L a tim er, 67 Mo. A pp., 138.
F i r s t  N a tiona l B an k  v. B u rn s , 49 L . R. 

A., 764, 770; supra .
F i r s t  N a tio n a l B ank  v. B lake, 60 F ed . 

R ep., 78.
B ro ls to n  vs. P en n im an , 25 S. E . R ep., 

350.
E ng.-A m . L oan  Co. v. H ie rs , 38 S. E . 

R ep., 103.
H o lden  v. B ank, 72 N. Y., 286.
B an k  v. C ushm an, 121 M ass., 490.
L o rin g  v. B rod ie , 134 M ass., 453.
B ank  v. I ro n s , 8 F ed . R ep., 1 ; {no te).
B ank v. Sm ith , 22 S. W . R ep., 1056.

A  cash ie r h as  g re a te r  in h e re n t p ow ers  th a n  
an y  o th er officer of a  c o rp o ra tio n , an d  is  o rd in a r -
ily  th e  active  financia l m an ag er a n d  a g en t o f a  
bank. 7 C orpus J u r is , 549.

N otice received  o r  know ledge acqu ired  by  th e  
cash ie r of a  b ank  w hile engaged  in  th e  tra n s a c -
tio n  of b usiness acco rd ing  to  th e  usage  an d  p ra c -
tice of b ank ing , in s titu tio n s , is  no tice  to  an d  
know ledge o f th e  bank.

B irm in g h am  T ru s t  Co. v. L o u is ian a  
N a tio n a l B ank , 99 A la., 379. (13 
S o u th e rn  R ep., 112).

B r. B ank  v. S teele, 10 A la., 915.
B ank  v. Penlandi, 101 T enn., (47 S. W . 

R ep ., 693).
N a tio n a l B an k  v. S teven , 169 P a . S t., 

574, (32 A tl. R ep., 603).
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N iblack  v. ,C osier, 74 F ed . R ep., 1000.
W itte rs  vs. Sow les, 32 F ed . R ep., 762.
S tebb in s y » L an d n e r, 48 N. W ., R ep., 

847.

W h ere  a  cash ie r re p re se n ts  in  a  tra n sa c tio n , 
n o t only th e  bank, b u t a  th ird  p a rty , fo r  w hom  
he is agen t, th e  bank  is  im p ressed  w ith  a ll th e  
know ledge of th e  cash ié r as to  th e  m ala fidès  of 
the  tran sac tio n .

L eo n a rd  v. L a tim e r, 67 Mo., A pp. 138.
F i r s t  N at. Bk. v. B u rn s , (O hio T w p. 

C t.) 49 L. R. A., (N. S .) 764, 770, 
an d  cases th e re  cited.

In so lven cy  o f  P ayee,
W o u ld  know ledge o f the  h a n k ’s cashier o f the  

p a y e e ’s in so lven cy , or con tem pla ted  in so lven cy , 
a ffec t th e  hona fides o f the h a n k?

I t  w as sb h e ld  in  th e  case o f H olden  vs. N . Y . 
& E rie  B ank, 72 N. Y., 286, 292.

In  th e  case o f Cope vs. C. B . W a lto n  Co., 77 
N. J .  E q ., 512, affirm ed, 79 N. J .  E q ., 165, C hancel-
lo r  W alk er, d ea lin g  w ith  a  case in  w hich the  sub-
je c t o f insolvency, an d  no tice  to  an  assignee , 
a rose , sa id  :

‘* On th e  'sub ject of inso lvency  and  no tice  
to  th e  assignee  R eg in a  M usic B o x  Co. v. 
O tto S o n s , 65 N. J .  E q ., 582; affirm ed 68 
N. J .  E q ., 801, is an  a u th o rity . In  th a t  
case  is w as held  by  the  C ourt o f C hancery , 
w hose op in ion  w as ad o p ted  by  the. C o u rt of 
E r ro r s  and  A ppeals, th a t  a  se c u r ity  g iven 
by  a  co rp o ra tio n , w hich is inso lven t, o r  
w hich con tem p la tes insolvency, fo r  a  p re s -
en tly  m oving  co n sid era tio n , is  valid , if  th e  
p e rso n  ta k in g  the  secu rity  be w ith o u t no-
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tice  of such insolvency, o r con tem p la tion  of 
insolvency. ”

In  8 C orpus J u r is ,  496, 497 th e  ru le  is  la id  dow n 
th a t  “ F o rm a l no tice  is  n o t  n ecessa ry , b u t any  
know ledge of th e  ho lder o f defenses is  equ iva len t 
to  notices ’ ’

A nd, w h e th er the  h o ld er h ad  or h a d  n o t such 
know ledge w as n o t a  C o u rt question , b u t a  ju ry  
question , a s  w as held  in  F ir s t  N a tiona l B a n k  v. 
H am m ond , 104 A pp. Mo., 403, 79 S. W . R ep., 493 
w here th e  A pp e lla te  C ourt re v e rse d  the  d irec tio n  
of th e  T r ia l  C ourt, say in g  th a t  the  ju r y  m igh t 
n o t have  believed th e  cash ie r, who tes tified  th a t  
he d id  n o t know  the  cond ition  of th e  in so lv en t 
payee, w hich w as a  com pany in  h is  tow n, an d  h a d  
dealings w ith  th e  bank.

T he C o u rts  of th is  s ta te  have  a d o p ted  a  definite 
ru le  on th e  question  o f know ledge o f in firm ity  
in  nego tiab le  in s tru m e n ts  an d  have  la id  dow n th e  
ru le  th a t  b a d  fa ith , n o t m ere ly  notice  of susp ic-
ious c ircum stances, m u s t be  b ro u g h t hom e to the  
h o lder fo r  va lue  of a  nego tiab le  no te  w hose r ig h ts  
accrued  b e fo re  m a tu r ity  in  o rd e r  to  d e fe a t h is 
recovery  upon  the  g ro u n d  o f f ra u d  in  its  in cep -
tion. R ice  v. B a rr in g to n , 75 N. J .  L ., 806, an d  
D avis v. C lark, 90 A tl. R ep ., 303, so th a t  i t  be-
comes im p o rta n t to  a sc e rta in  w h a t “ b ad  f a i t h ”  
is, an d  w hen an d  w h a t c ircum stances co n stitu te  
bad  fa ith .

8 C orp u s J u r is ,  505, says th a t  m ere  fa i lu re  to  
in q u ire  m ay  be b a d  f a i th ;  th a t  one  m u s t n o t w il-
fu lly  sh u t h is  eyes to  th e  m ean s o f know ledge 
which he  know s a re  a t  hand , an d  th a t  such con-
duct m ig h t be p le n a ry  evidence o f b ad  fa ith . I t  
b ad  also been  s ta te d  in  8 C orpus J u r is ,  508, th a t  
a  p u rc h a se r  ta k e s  w ith  no tice  only  w hen he h a s
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ac tu a l know ledge o r  know ledge o f fa c ts  Which 
m akes i t  b ad  fa i th  n o t to  inqu ire .

B a d  F a ith  is  question  fo r  J u ry .

1 ‘ T he  question  w h e th e r  p la in tiff  is a bona  
fide  h o ld er is  one o f fa c t  to  be subm itted , 
u n d e r  p ro p e r  in s tru c tio n s  to  the  d e te rm i-
n a tio n  o f th e  ju ry , un less th e re  is  an  en-
t ire  absence of te s tim o n y  te n d in g  to  show 
m ala  fides. W h ere  all the  fac ts  a re  ad m it-
ted  o r  w here  th e  question  is w h e th e r notice  
is im p u tab le  fro m  the  face  o f th e  in s t ru -
m en t i ts e lf  th e  question  is one o f law  fo r  
th e  C ourt. ’ ’

8 Cyc. 289.

8 C orpus J u r is ,  508, h o ld s:

“ G eneral R u le— K e ep in g  in  m ind  th e  
g e n e ra l ru le  th a t  a. p u rc h a se r  tak es  w ith  
no tice  only  w here  he has ac tu a l know ledge 
o r  defenses o r  equ ities o r  know ledge o f  
fa c ts  w hich m akes i t  b a d  fa ith  on h is p a r t  
n o t to  in q u ire  an d  d iscover such equ ities 
o r  defenses, i t  is o ften  decided  th a t  c e r ta in  
fa c ts  o r  c ircum stances do, o r do no t, con-
s t i tu te  notice, a c tu a l o r im pu ted , because 
o f fa ilu re  to  inqu ire , how ever, i t  is ra re ly  
decided  th a t  an y  one fa c t  is, o r  is  no t, con-
clusive evidence of notice, b u t the  question  
o rd in a r ily  invo lves severa l fac ts  an d  c ir -
cum stances m ore  o r  less p e cu lia r  to th e  
p a r t ic u la r  case and  g e n era lly  re q u ir in g  th e  
question  to  be subm itted  to the  ju r y .”

E r ro r  to E xc lu d e  evidence o f  dam age a rising  
fro m  breach o f  contract.

T he lea rn ed  T r ia l  C ou rt re fu sed  to ad m it an y  
evidence on the  p a r t  o f d e fen d an t on h is coun ter-
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claim fo r  dam ages which he h ad  su sta ined  by- 
reason  o f the  insolvency o f th e  tra n s fe ro r , arid 
its  subsequent fa ilu re  to  com plete i ts  p a r t  of the  
contract fo r  which the  no te  in  su it w as g iven  in : 
p a r t  paym ent (p i 38, S la te  o f C ase). T his, w e 
subm it, w as e rro r.

The w ritte n  co n trac t betw een the  tra n s fe ro r  
and the  d e fen d an t p rov ided  th a t the  tra n s fe ro r  
should sell and deliver to  the  defendan t five c a r-
loads of m ilk bottles a t  a  fixed price. Only one, 
and a frac tiona l p a r t  of an o th er carload, w ere de-’ 
livered to  defendant. The note in  su it w as given 
in p a r t  paym ent of the  whole con trac t price.

The con trac t also p rov ided : (P . 6).

“ F id e lity  Glass Com pany agrees to  m eet 
any  low er p rices quoted YT. E . C ra iner or 
cancel any balance on th is  ag reem en t.”

d h e  testim ony  of Jo h n  P . C raw ford , the  t re a s -
u re r  of the  F id e lity  Glass Com pany, and  cashier 
of the  plaintiff-bank, upon the  subject o f in c re a s-
ed price is :  (p. 31, S ta te  of C ase).

“ Q. H ow  d id  i t  come about th a t  the  
B oard  of D irec to rs w ere called to g e th er on 
the  2d of Decem ber, o r w henever it  was, 
fo r  the  purpose  of considering  th a t  ques-
tion?  A. The m anager cam e down to the  
bank and told me th a t he had  ju s t received 
w ord  th a t sodas had  ra ised  from  52 cents 
to  one dollar. The con tracts ra n  out the  
first of Ja n u a ry .

“ Q. Did he say  any th ing  m ore? A. Yes, 
he said  he did n o t th ink  he would be able 
to m ake anyth ing , b u t th a t  he would lose 
m oney i f  he ran  w ith  the  new  contracts.

“ Q. T his w as the  occasion fo r  calling the
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d ire c to rs  to g e th e r?  A. I  to ld  h im  th a t  if  
th e  com pany w as lo sing  m ore  m oney, he 
h a d  b e tte r  call th e  d irec to rs . M

“ Q. T h a t w as done? A . Y es, s i r .”

A nd  on p. 22, S ta te  o f Case, he te s tif ie d :

“ Q. W ere  yon p re se n t a t  th e  B o a rd  of 
D ire c to rs ’ M eeting  of th e  b an k  on D ecem -
b e r 2d, w hen th e y  d iscoun ted  th is  no te  ? A .
Y es, sir.

“ Q. Y ou ac ted  on it?  A. Y es, s ir.
‘ ‘ Q. T he  only  ac tion  p r io r  to  th e  tim e 

w as w hen  th e  n o te  h ad  been  h an d ed  in  a t 
th e  w indow  a n d  placed, to  th e  c re d it o f th e  
com pany on th e  books? A. Y es, sir.

“ Q. I t  w as  officially tak e n  up  a n d  d is-
counted  on D ecem ber 2d?

“ Q. T he sam e d a y  you  a tte n d e d  th e  
m ee tin g  o f th e  bank, th e  B o a rd  of D ire c t-
o rs  of th e  B ank , you a tte n d e d  a  m ee tin g  of 
th e  B o a rd  o f D irec to rs  o f th e  F id e lity  
C lass C om pany, an d  th e y  decided  to go in -
to th e  h an d s o f a  receiver?  A. Y es, s ir.

“ Q. T h a t w as because  th e  repo rts , show -
ed th a t  th e  com pany w as go ing  backw ard , 
th e  re p o r ts  you  h a d  been  g e ttin g  in  each 
m onth?  A. No, sir.

*1Q. D id n ’t  you  ju s t  sa y  s o ; th a t  you  go t 
r e p o r ts  ev ery  m onth , a n d  th a t  th ey  show ed 
th e  b u sin ess  w as be ing  o p e ra ted  a t  a  loss ?
A. Y es, s ir. j

“ Q. A t  th e  tim e  you  a tten d e d  th is  m ee t-
in g  o f th e  B o a rd  o f D irec to rs  of th e  B ank , I
you knew  th a t  th e  com pany  h a d  been m an -
u fa c tu r in g  b o ttle s  a t  a  loss, d id n ’t  you? A.
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W hether the testim ony  concerning' the  m eeting  
of the d irec to rs of the  g lass  com pany on Decem-
ber 2d, looking to  a  receivership , w as before  o r 
a f te r  the  d iscounting  of the no te  on the same date  
was, i t  is  subm itted , a  question  fo r  the  ju ry . A nd 
w hether the  cash ier 's  testim ony th a t  he d id  no t 
know th a t the g lass com pany w as inso lven t on 
D ecem ber 2d (pp. 31, 30, 32, 33), coupled w ith 
h is  testim ony  th a t the  m onthly  re p o r ts  o f the  
com pany had been show ing losses (p. 23), and 
th a t  the  com pany h a d  been going  fro m  bad  to  
worse, w ere also, i t  is subm itted , questions fo r 
the  ju ry .

I t  is  contended th a t  the  defendan t w as en titled  
to  offer evidence of the  dam age which he had sus-
ta ined  by reason  o f th e  g lass  com pany ’s fa ilu re  
to fulfill its  con tract, D efendant offered to  ad -
duce evidence a t th e  tr ia l  to  estab lish  such dam a-
ges, bu t the  lea rn ed  tr ia l  C ourt refu sed  to ad m it 
it. This, too, w as e rro r. I f  the  g lass com pany 
itse lf had  sough t to  collect the  no te , de fendan t 
would have been p e rm itted  to  counterclaim  h is 
dam ages in such suit.

I t  is  respec tfu lly  subm itted  th a t  the- lea rned  
tr ia l C ourt e rre d  in  d irec ting  th e  ju ry  to  find a  
 ̂e rd ic t in  fav o r of p la in tiff ag a in st defendant.

M arch T erm , 1917.

J O S E P H  B E C K  T Y L E R , 
Counsel fo r  A ppellan t.












