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L Senator Lee B.. Laskin is to my rlght.-;

SENATOR FAYMOND LESNIAK (Chairman): The second public-
hearmg of  the Env1romnental Impairment Llablllty Insurance Study
, Commssmn w1ll came to order. I am Senator Raymond Lesniak, Chalman :
.-.of the Caun1551on.~ To my left is Assenblywcxnan Marlene Lynch Ford.

- Before we begin, I am gomg to suhnut, for the record, ‘

:»ﬁwritten test:.mony, subm:.tted to me by municipal offic1als who could not‘ |
stay to present their testnmny at the last hearlng. R I
L “We are honored thlS morm.ng to hear . from: Congressmnal

o Representatl"er Jim Florio, who 1s going to testify regardmg Federal/

~laws and regulations as they affect the State [ problem. Congressman -
Florio, thank you very much for commg this mornlng. v N :
CONGRESSMAN JAMES J. FmRIo. ~Thank you very ‘much, Senator Lesniak, o

:Senator Laskin ' — my Senator, as a re51dent of ’ Pine Hlll, and

B Assemblywoman Ford. I am pleased to be here and to share same thoughts‘

' with you regarding the current 1nsurance crisis that affects all of us

across_ the country, particularly here in the State of New Jersey. _
' I chalr a subccxmnittee - the Subcamnittee on Comnerce, » '
: 'I'ransportation, and Tourism — that has jurlsdiction over insurance at
- the Federal - level. -I suspect you know this is a minimal 1nvolvement'
because of laws which provide that the ‘business of 'in"surance_ should
‘primarily be regulated at the State level. That is being looked at,
-and we are now in the process of looki‘ng at specifically dealing with
environmental  insurance unavailability as  part ‘of our other
jurisdictlon which deals with env1ronmental cleanup - partlcularly h
toxic waste cleanup sites. . |
‘ - T thought I would like to share w1th you the results of . ',
Congressional hearings my Comnittee has conducted because I think it is

o mportant that we share same notes and observations in this: area.. This

- is going to take a two-tiered approach in order to deal with this
:problem — that is, State and Federal cooperation.

At the risk of over—smplifymg the basic message of
| 1ndustry, I thlnk it is fair to characterlze the position we have heard
~at our hearings_ regarding this problem in the following way, - Industry
maintains that strong liability provisions at the State and Federal



levels,

: T call" thls approach Jud1c1al because 1t“}l

s has been a general rule of contract mterpretatlon 1n msurance law to',

construe p011c1es agamst the mmed1ate 1nterests of the msurer,

: f;;:;vbecause the 1nsurer has the ample opportumty to protect 1ts 1nterests'r”:;

in the 1n1t1al draftlng of the oontract. That 1s to say, if. there is

fany amblgulty in the 1aw - m the contract — it will be mterpreted

o by the oourts aga1nst the msurer. ‘ 'l‘he overall result of the oourts

conservatlsn has been a serles of cases holdmg the 1nsurance mdustry

' "f»-::respons1ble for a wide variety - ‘of - env1romnental danages.., These =

- »newly—dec1ded 11ab111t1es have, in turn, helped provoke a- backlashvlﬂ

*w1th1n the msurance 1ndustry, wh1ch has proclalmed ‘a ‘crisis in the

’market for env1ronmental mlpact 1nsurance,j and has resulted in '»
. »'i.mcreasmg cancellatlon or refusal to sell p011c1es offering evenf
- _,m1n1.ma1 coverage for such claims.: : . ’
‘The 1nsurance mdustry has not attempted to soft—pedal its
- 'clearly preferred solutlon to the current CL’].SlS. As leg1slators, we

' 'have ‘repeatedly been told, _over the course of the last year

"i’_partlcularly, v that only radlcal changes ‘ m v 11ab111ty standardsv '; :
‘.,oontamed in. major env1ronmenta1 laws w1ll mprove t.he marketplace ~
‘,‘cllmate enought to- coax the. 1nsurance 1ndustry back mto prov1dmg

3 currently 1nvolved in a heated debate over the future -of the Superfund
program to prov1de for the authorlty and the fundmg to ‘clean up toxic
-waste dump sites around the country.« Tax1ng authority for the fund "
explred on the first of October, and we are now con51der1ng leglslatlon«
to extend and expand the program.

: '“-\coverage. For exanxple{ as: the Commssmn knows, ‘the Congress is . |



, ‘The current Superfund law estabhshes a ;two-tler approach “+o-
i 'f.’r:.the cleanup of the nat1on S worst abandoned toxlc waste s1tes.

f:standards on prlvate partles reponsxble for creatmg the s1tes, -’} that.. -
the government can both ccmpel add1t10na1 oo

. sector cleanups and’t’ '

the fund w111 be a revolvmg fund,’ constantly belng
»:-j;,'replenlshed frcm awards obtamed agamst the prlvate partles that

‘;-In a sense,

L caused the ‘problem in the first place.

Early in the reauthorlzatlon process, t:he 1nsurance 1ndustry

'came forward with some dramatic proposals to revamp this crucial

env:.romnental program “ by droppmg the- second t1er which I Just made

reference to. Superfund, the 1nsurers suggest, should be converted
, 1nto, a masswe publlc works project - supported by a canbmatlon of
: ~1ndustry taxes and general taxpayer revenues w1th no 11ab111ty for
o those respon31ble for creating the sites in the flrst place. We were
“assured that. by elmunatmg the l1ab111ty provisions of current law,
the risks of ‘future 11tlgat10n would be reduced and the market for
' ‘env;Lronmental‘ kmpalrment insurance - would once agaln ‘be open for
business. = 3 | )
'~ The insurance 1ndustry ] pub11c works proposal has been
almost unequivocally rejected by all parties to the debate in the halls
of Congress. Members of Congress across’ the full political spectrum ‘
'reallzed that the elimination of the 11ab111ty principles fram the
Superfund program would, over the long run , cause enormous problemsv
which would ultunately overwhelm the short—term problems caused by
insurance shortages. ‘
~ For one thing, the public works approad1 would have meant
‘ that government, and not the private sector, must assume the excluswe
__‘respon51b111ty for cleaning up literally thousands of toxic waste 81tes
~ across the country, a task which would very qu1ckly exhaust current
governmental resources.



Y ~ Removal of 11ab11ty would_:alsohave _meant the spreadmg of_ -
fthe substant1a1 econamic burden of A_:leanup tob,sectors of our soc1ety_ A

the unfalrness of such a tr"_
Congress.

Fmally, removal of ’11ab111ty o €

for such’ mlsmanagement, mcentwes to ccmply :w1th the other laws
,:};'_’_restabllshmg standards for future waste dlsposal would be substantlally, .
'» under:mmed. : e v :
So the Congress has thus far rejected the publlc works‘
-'l,:’.‘approadm for Superfund, leavmg us back at square one 1n our efforts to

'develop a conprehenswe response to the current env1ronmenta1 insurance
crlsls., - | |

Gl A couple of weeks ago. the House Suboatm1ttee ‘that I chair |
- held canprehenswe hearmgs on both the causes and the effects of the 7
current msurance ava11ab111ty crisis. Vhlle the 1n1t1a1 J.mpetus for
: our hearlng was a ‘well-publicized Cr].SlS 1n env1ronmental _insurance

matters y We very qu1ckly dlscovered that the problems in this oner
sector of ‘the marketplace are by no means unlque.
7 Env1ronmental risks are far from belng the only areas where
‘ V'_»Ithere is an msurance avallablllty problem. Child care prov1ders, ski -

_ o resort operators, chemical manufacturers, fishermen, states and

" -f'_;,,ﬂmunlc1pa11t1es, corporate offlcers and dlrectors, nurse-mldwlves, ard a

""f"whole host of others test1f1ed before our Committee  that they ‘are

E ‘;havmg the same problem. Vlrtually every type of insurance purchaser

" _i:‘-appears to find it costly or Jmpossx.ble to fmd 11ab111ty coverage. - 7

- Members of the msurance mdustry ‘say they can - not do

busmess w1th ‘the risks and uncertamtles that they find in all these .

;'areas. They say that our systen of c1v1l ‘justice needs reform. They

‘ attrlbute the crisis largely to the self-mterest of attorneys and
‘ overly generous courts and jurles. ‘

: f:that have no oonnectlon w1th. or reSPOnsiblllty for. the P’-‘Oblemr and o |



. On the other hand, consumer advocate assert -that the '
,;'51tuat10n is in part — and they say, m large part the result of
'poor insurance busmess practices. These cr1t1cs say “that the
1nsurance mdustry S ‘current f1nanc1al dlfflcultles can be traced to
the pract1ce of "cash flow underwrltmg. , el e e
o Accordlng to this ~view, 1nsurance ' ccmpames charged L
unrea11st1cally low premmms 1n an effort to max:.mlze-cash flow to be -
u used to gam 1nvestment mccme Arowﬂ 1983, when mterest rates began'
to fall, mvestment mcome plunmeted and the ccmpam.es no longer could_"'

S ‘-.'cover the underwrltmg losses resultmg fran the cut-rate premwns that

' had been permltted in a less than conservatlve way in the late 1970s. -
This analys1s, by the way, 1s ‘conceded to be’ factually correct by the
/‘_'msurance mdustry itself. We had representatlves from ISO test1fy
j before our Camnittee. They have concluded the report which- stated in
| its conclusmn, that in large measure, msurance problems were brought
~on to the insurance -industry, often as a result of same less than
'thoughtful poli 1c1es that the insurance mdustry pursued in ways that
probably should not have been allowed as. a means of obtamlng premlums
\‘ for ‘purposes of investment.

, ' To give you one glarlng example of - how extreme thls pOlle
was at one point, the Hyatt Hotel disaster .1n_Kansas City a few years
 ago, was an example of the insurance being written for the hotel after
~the accident. In a sense, what we saw in that instance was a policy
‘wr'itten for— let's use wild numbers, $100, even though the payout was
$120, because the $100 was used for 1nvestment that would y1eld $130.
So, m that instance, we saw the msurance canpany feel that it was

" an appropriate ~ business judgment to write discounted premlums not

'equal to loss payout, because they were gaining beneflts fram the -
: inyeStInents. .~ As you can see, when mvestment cllmates change and you
" can not obtaln the yield on the investment, you are still left with the
) payout that is causing, in some respects, the problems that we are
" currently facing. ‘ |

Industry critics contend that the mdustry is now using a
crisis of its own making to step up pressures for tort law reform and
- what they would describe as unjustified rate increases. The views of




deustry critics ‘were supported by one case study that my Suboamuttee‘.,- -
pursued in sane depth. ) -'me recent :cancellatlon of medlcal malpractlce

S the premlum 1ncreases that were bet_‘ng ;_:sought when_p.pohc:.es were able to
;be obtamed. In many 1nstances, the msurance mdustry was not w:.llmg'

v.‘_'to wrlte p011c1es. ’ My Comnlttee has recelved smular testlmony‘
_regarding w1despread cancellatlon of . msurance coverage for day—care
, centers and other insurance customers. i - : : | »
‘ Another questlon ralsed by the hearlrg was the adequacy of
: ex1st1ng regulatlon of the msurance mdustry. Hw d1d we get into
. this’ problem area? If cash flow underwrltlng is a major ‘source of the
- problem, why d1dn t State regulators address the problem before it
, became a CI'lSlS, the suggestlon here, of course, belng that maybe we
y have put emphas1s on rate mcreases - approprlately puttlng emphasis
on that — without approprlate honmg—m on rate charges that are being
requested, perhaps rate charges that are not being requested at an
1ncreased level, S0 as to be comnensurate with the anticipated
underwrltmg expectatlons of losses. ' - B :
' The Congressmnal General Accountmg Offlce = the GAO, the
mvestlgatory body of the Congress - stated that the system of State

= 1nsurance regulatlon contams serlous shortcommgs across the board

© . The questlon then is, is’ the 1ndustry s focus on liability laws

'deflectmg us fram a more basw problem in the mternal management of
e :_the 1ndustry s financial affairs?- , e R L
i It is my f1rm1y held bellef that in the env1ronmental area,

we. need strong 11ab111ty standards at the Federal and State levels

'partlcularly. _ Wxthout such standards, we will’ perhaps have modified
~the insurance cl ].mate, ‘but " we w1ll “have" guaranteed that those -
respon31ble _for . pollutlon‘ bear - no - responsiblity, or reduced
respon31b111ty, for the pollutlon that they have caused which we are



‘products as well as hazardous, usable products --whlch means msurance

. now attemptmg to. deal w1th.. w111 have deslgned a systen t.hat o

provides little dlslncentlve to stop pollutmg now, a result whlch I
‘belleve no responsmle 1nd1v1dual would be supportlve of o _'
L - At the same time, the establlshment of fmanclal_ 3
respons1b1l1ty by those mvolved w1th hazardous products f-' waste, R

:.for most, is critical to the structure of haz ]
handling “of toxics is an mherently dangerous

f‘ll_fextraordmarlly severe oonsequences for people and the env1ronme t 1f

: Jf‘f‘there is a mistake. Those who undertake thls busmess must be prepared’ |

- for the hazardous nature of the busmess - the lucratlve busmess —
" that they are involved in. ' o -
' In the past, hazardous waste dlsposal has been a low-risk,
~and particularly lucratlve, business. Takmg wastes without. knowmg }
what they were,: and dumpmg them into the- ground, has been the norm, m:
the past. Recently, ‘'we have become aware of the hazards associated ;
‘with that type of disposal, ‘and we are playmg catch-up ball trymg to
deal with those types of problems. For many years, no one knew any'
' better, but now we are only 'too ‘aware of the dangers associated with
inappropriate waste disposal I think it is clear, only 1f the real
costs of hazardous waste dlsposal are reflected in the marketplace
. costs of disposal, will we have created a system where it is cheaper to
‘minimize the production of wastes or to become involved in the
reCyclihg of wastes or waste exchange, or any of the other inultiple
alternatives to just randam waste disposal, will we set the marketplace
forces working in the way so as to provide better - environmental
protection. | - | ,
' Financial responsibility, or insurance, is a c¢ritical factor
in requiring -the market to reflect the true. costs of hazardous 'waste’
} di'sposal Insurance ccmpanles and others w1ll s:.mply not take the rlsk )
. of coverlng people if their methods of disposal are not sound. That is
"~ to say that I am advocatmg rolling the insurance industry into the
regulatory system, working in its own self-interest to insure that
disposal systeins are made safer. Requirements for financial
responsibility will help adjust the market to reflect the real costs of



; «adversely affected by years of dlsposall,;pra _ces that are not sound

, ’. Smce both 11ab111ty and 1nsurance ava11ab111ty are cr1t1cal'
*to 1nsure env1ronmental protectlon, we have to take steps to mamtalnv
fthen both.; Obv10usly, goverment has control over 11ab111ty standards, |
but the prov1s1on of 1t 1s a prlvate sector act1v1ty, although 1t is

W;fone that 1s superv1sed by govermnental regulatlons. ; f

Let me conclude by saymg 1t

my bellef that env1ronmental -

1nsurance 1s a: vast and potentlally 1mportant market for the insurance '

1ndustry. It 1s ‘a market they are anxlous to develop.v That has ‘been
s the case r1ght from 1980, when we ‘Saw the Superfund ‘go into operatlon
 and when we saw the regulatlons for the - Resource Conservation  and
e fRecovery Act, wh1ch is the law wh1ch spells out perspectlve dlsposal
'»_;’gmechamsms We saw those regulatlons come mto effect in 1979/1980
- It is the respon31b111ty of government to do what we can to allow the.
prlvate sector to fulfill the need for msurance, and I thmk we are‘
. taking steps to do. that. For. example, in the Superfund leglslatlon I
o iment1oned earller, we are 1n the process of 1nclud1ng in the bill we
re markmg up to reauthonze the _law, a _pro\usmn wh1ch remcves the]
; whole quest1on of whether 1nsurance’ carpan1es w11~lﬂ be 11able beyond ‘the
,"llmlts of the pol1c1es. - We are saymg that the 11ab111ty of the

-msurance ccmparues should be lmuted to °

pOllcy : ’I'hls is des1gned “to deal . w1th _the msurance ccmpanles o

y"‘»"concerns about 1nterpretat1ons of the courts that prov1de for 11ab111tyb
beyond the stated lunlts. ‘ ‘ :

.e’?ccverage contained in the



In addltlon, there are prov151ons wh1ch w111 allow cmrpames__:_l

. s 'to promde for rlsk retentlon groups and self-msurance pools. v'IhJ.s is

: carparable to actlon we took in the late 19705,’ when there was a-
:;;,,product 11ab111ty crisis in this country, to prov1de for rlsk retent:.on_ '

“adversely affected by product 11ab111ty 1nsurance unavallablllty at -
.fthat pomt. e ; i

leemse, we are w1llmg tomake mod1f1cat10ns m':the law to

"groups for small machine ‘tool - operators and others who :were bemg*'-*f'

address concerns that some have and that msurance companles have put."

“ i forward as reasons for not 1nsur1ng. Let me g1ve you a very J.mportant

: .l-dramatlc example. Cleanup oontractors, engmeers, and others who are "
V1nvolved in the cleanmg up of these tox1c waste 51tes have ccme and
sa1d, . "Insurance companies won 't insure us because they mamtam that
Lowe may be held to the same strict 11ab111ty standards that the v
generators of waste are being held to, that the vdumpers and the
~ polluters are being held to." It is clear ‘that under ‘the law,
_generators of waste, polluters, and dumpers of waste are held to
standards of strict, jolnt, ‘and seire’ral _liab,il’ity, ‘as well they should »
‘be. It was never the intention of the law that those who came onto the
- scene to clean up the problem should be held to the same standards as
those who caused the problem.

Therefore, what we are willing to do, and are in the process
of doing, is spelling out clearly that contractors, engineers, and all
of those who are part of the remedying process should be held to
negligence standards, that is to say that if they err while they are in
the process of cleaning up through their own negl igence, they would be
liable, but they should not be held to the strict Jomt several
liability. :

I would hope that that would deal with the problem that the
insurance 1ndustry says it has in providing for cleanup contractor
insurance. = After reasonable efforts to clarify these points are made,
and I trust they will be made at the Federal level, it may very well be .
that ‘some of these types of recommendations will be made by this
Commission for State law modification.



e _ If the pr1vate sector 1s st111 unw111 ng ) enter the.r. .
',‘_marketplace w1th 11ab111ty standards that .are reas le, then I thmk}:
| we are gomg to have to start lookmg "{for 'other'kalternative methods of R
‘prov1d1ng 1nsurance or f1nanc1a1 res onsi ass -
‘-whole host of alternatlves. ~To give
I have been reluctant to endorse
}deregulatlon 1n1t1at1ves ‘prcv de
>11terate the d1st1nct1ons betwee
' ebanks, between 1nsurance npa
secu '1t1es 1ndustr1es.~, 'I‘he proponen s _ ]
these dlfferent ccmpames should be: all to_,gov 1nto each other s

: busmesses. As I sa1d I have not been a proponent of that approach,
‘but, frankly, if we. are gomg to be 1n a p051t10n where dlfferent '
N f1nanc1al secur1t1es 1ndustr1es don t want to do the busmess that theyvr »
are charged w1th domg, and someone else wants to, " then maybe the

arguments for banklng deregulatlon should be llstened to more closely;
R that 1s to say, if the msurance 1ndustry doesn t want t0 1nsure, and .
--C1t1bank does, as it does, maybe there 1s sane Just1f1cat10n for

o reexammlng the arguments agalnst banklng deregulatlon. S :

' Let me conclude by saymg ‘that I certamly apprec1ate the
T opportunlty to come and- share some’ thoughts w1th you, and to pledge my

' »c00perat10n in the spec1f 1c area of env1ronmental concerns, but

" ‘llkew1se — I know. the Comnxssmner of Insurance is here -— to offer to
M“the Comm1ss1oner, as well as to the Leglslature my contmulng efforts.
and w1ll1ngness to work across the board in all of these 1nsurance
' 'matters.. » More and more people are saymg that - state-by—state
e approaches to insurance regulatlon need to be looked at agaln, because' :
it is . clear that we have a nat1onal 1nsurance cr1s1s. So, I suspect '
'that greater cooperatlon is gomg to be called for and w1ll be
v’requlred, and I stand ready to prov1de that oooperatlon. o |
e SENATOR LESNIAK _~ Thank - you, Congressman ‘We espec1ally_
: ) thank you for offermg the proposed solutlons you are lookmg at in
: S Washlngton. “That is the basls of my questlon., What can we do as av
' State" In terms of at least- RCRA and CERCLA, aren' 't we preempted byv
 what the Federal government does" In other words, could.we adopt—— If

10



‘we ‘adopted ‘the standard for cleanup oontractors tanorrow, would we be
able. to 1mplenent that -under the current. law? , : y L
CONGRESSMAN FLORIO' - As_you know because you have been a

',;{{leader in thls area, the whole Splll Fund concept you have in New -
e ".Jersey parallels, but 1s not requlred to automatlcally track everythmg
a8 ,the Federal government does. I ‘am hopeful ‘that we. will make “these

reforms o If we make the reforms, for _;;f;‘exanple_, «m, the contractor“
’llab111ty questlon,r there is no reasm why you 'couldn t make the
: 'fapproprlate changes in your law to parallel the Federal changes. f
" for some reason if we don't make those changes, there is still no

'”reason, in my oplnlon, why you couldn t make those legal changes here ’
because as you know, there is a quest1on as to whether the Federal law
preempts your. ab111ty to even have a Spill Fund

. - I think the ultimate result of that lltlgatlon w1ll be that
“the Federal law does not preempt your ab111ty to have a Sp111 Fund. I
think what flows loglcally fram that is that the Federal law,

+ therefore, does not preempt your r:Lght to spell -out the prov131ons of

your Spill Fund; that is, the liability ‘recapture provisions you have
"in your law. So, in a sense, I think many of bthevthings I have
 suggested can be done at the State level. This takes away the
arguments that some in the 1ndustry may make, presuming they are
good-faith arguments, wh1ch is the presumptlon I work from.

' Mr. Thomas, the present Administrator of EPA, has testified
before my Committee that he, in his dealings with the insurance
'1ndustry, is extremely frustrated because many of the proposals he has

 made to. clarlfy these pomts— He addressed thlS question to the

insurance 1ndustry. "If we take care of all of the points you have
ra:.sed, will you assure. me that you will provide . msurance"" The
response :he. reported to our Committee was, "No, - the insurance industry
k_w1ll not assure that they will insure." |

So, I think the thing we can do is try to take away all of
the 1egit1mate, reasonable arguments which people came forward with.
' If insurance is not available after that, we ;will have to shift to more.
broad-based generic initiatives to provide insurance, however we
provide it. ' |

1



‘_responsmle partles. :

”f':'-v“;'cleanup -_— theoret1ca11y 1f we reduce 'e” contractors 11ab111ty to

fnegllgence, ,and the contractors are able to obtam 1nsurance, ,then o

.- anyone who is 1n3ured as a d1rect and prox1mate “cause of .the

E .'contractors‘ act1v1t1es, w1ll then have a remedy by way of actlon[ :

L agamst the _contractor ° who w111 have 11ab111ty coverage for his -
’negllgence. S LRI T e P e TR
: -I do not th1nk it 1s equ1table to hold the contractor to the

o »extreme standard of strlct 11ab111ty, because the contractor, 'in a

- sense, _1s not respons1b1e for ‘the problem. : The contractor should only
be respon51b1e for hls own negllgence resultmg fram him. attemptmg to
: ‘mplement the contract spec1f1cat10ns that are spelled out 1n the'
:Vcleanup mode. i ' e e ‘
SENATOR LESNIAK. What about the person who is 1nJured as a

e result of the contractor bemg engaged 1n thls 1nherently dangerous '

bus:.ness" You can prove the cause or connectlon between” what the
pcontractor d1d and the person s 1njury, but you can't prove that the

i r.contractor was negllgent. Wlll that v1ct1m have a remedy agamst sane”

.*fund to collect damages for that 1n3ury?
g CCNGRESSMAN FI.DRIo- Well agam, thmk what you are talklng
) about 1s, 1f one. can make the argument that the person was 1njured as a

e ‘result of act1v1t1es by the contractor, . then ‘you- are almost defining

\the fact that the act1v1t1es by ‘the contractor went beyond the

_ reasonable r1sk that anyone should have expected. I thmk you are'

.almost deflnlng negligence. f ‘Therefore, ‘the cause of action would _lle,
- and the insurance coverage would-- If you can't demonstrate negligerice



o person who is mjured through an 1ndemn1ty—

‘against the contractor, then I am not ‘sure the oontractor. should be i
' held to the exalted standard of strict. liability, because, presumably, .
the contractor did nothing to cause the problem in the flrst place.

. SENATOR LESNIAK: But, shouldn t we prov:.de a renedy for the,

OONGRESSMAN FLORIO: Well, I don t have any d1ff1Cu1ty m

":'answermg your question, ‘yes, in a. dlrect way,
' "proponent in Washington of victims' canpensatlon funds, I have also_".

o been a proponent of a Federal ‘cause of act:.on for 1ndlv1duals who haVe‘ L

. been ‘injured as a result of these partlcular s:.tes.v ‘all I am
suggesting is that by dealing with the engmeers and by dealmg w1th
the contractors, I think we can trac_:k their aCthltleS_ closely enough |
to be able to make a determination as to whether or not they fulfilled
their: contractual duties in cleaning up these 31tes, -and - to make a
determmatlon as to whether or not they caused the problems that may_‘
have 1njured someone., If we can, then they should ‘be held under ‘a
~ contractual basis. | | LRt

SENATOR LESNIAK One last question fram me. Do you believe,
or at least do you hold out the pOSSlblllty of— As you. said, certain
suggestlons were made to the industry, and then the 1ndustry was really
moot in terms of whether they would get back mto the marketplace. = You
talked about the industry. Is there an industry that makes the
decisions for all the companies? Do we really have a free market of -
“insurance campanies out there which make decisions on their own, or do
they act as a group? , o | - o ,

CONGRESSMAN FLORIO: Well, I think it's an open— I mean, we
acknowledge —- it is not a conspiratorial theory — that there is.
~underwriting cooperation; and that there are organizations that
' underwrite for the industry. So, it is not a free market competitive
situation in the classic free market sense. -In different areas, there
. are initiatives that are coming forward. | Let me give you an example.

' Ihdustry says they are having difficult times because of new awards or

 new liberalized interpretations of responsibilities and, therefore,

they can't calculate anticipated losses. Well, first of all, that is
‘what they are in business to do. But, over and above that, I found it
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':;'Jets over M1am1 last n1ght. “Na i
< or maybe that Just wasn 't fmny. Senator Laskm? e
SENATOR I.ASKIN' Well, ~ we re from South Jersey, so the

o :-ijets/MJ.aml game really doesn t 1nterest us. We would prefer an Eagles

.gane
I don t want to get bogged down in legal n1cet1es that only

e lawyers can understand ‘anyway. 'Ihe bottom® 11ne that T. worry about is,

: suppose w1th all the changes you advocate, that we advocate, that;

R -everyone advocates, “insurance compames say,'v "We don t want to write

t It s too rlsky Even though we can . charge hlgh prem1ums because
‘1t is” a hlgh rlsk busmess, the potentlal damage awards are =le)

unbellevably hlgh, SO astronomlcally hlgh, that we don't want to write .-

_1t anyway."ﬂ' I th:mk that is the blggest problem. S

L What do you do when you have msurance ccmpames whlch say,
- "We don t want to wrlte 1t. Go to your secondary approach, and let the .

h_.government handle the ccmpensatlon problem"" What do you do, if you

| :kncm" “You mlght not have really gotten enough ‘on that yet. ‘

L | CONGRESSMAN FLORIO: 'I‘here are multlple oth.ons, same of

-~wh1ch I-regard ‘as offenswe from a publ1c pollcy standpomt. There are

‘,ﬁproposals m Washmgton now to remove 11ab111ty and then, of course,

‘the msurance mdustry wrmld be w1111ng to came- m. ~One would not be

:“'fkj'surprlsed ‘that if you remove - llablllty and there is no prospect of

 award, certamly someone would be happy to collect premiums. Then
‘,there are proposals that the government should be the insurer. I am
"not enthu51ast1c about that e1ther, ‘because then what you are domg is
' .soc1allzlng the,rlsks and havmg us all .be insurers.
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SENA'IUR LASKIN’ : I agree w1th that, but I am now, at th1s,_._::,: .

_-v-‘_}.;level belng faced w1th a lot of leglslators

“;’fstep m and be the ult:unate msurer. I _fmd 'that horrlble because you

.,.i,_vfrcm the mdustry when they kmw,
| wrongd"ngs anyway.“’ But, I am af ai

’ C(NGRESSMAN FLORIO: Let me just enphas1ze a pomt 1 made atj" '
_ the end. We conservatlve, free marketplace, forced compet1t10n people '
o vmay have to go back and take a look at this whole idea as to who goes
-gmto the. 1nsurance business. We have ' “had testJ.mony in: my Ccmnlttee :

- from people who - are not in the insurance busmess now, who obv1ously

-are f1nanc1ally secure — 1nvestment brokerage 'houses, large banks — .

: ._,jwhlch have sa1d that if the insurance mdustry does not ‘want to, they' |

are more than anx1ous to. ) v

I have had’ some apprehens:.ons about those thmgs, but I am
prepared to go back and 1ook again. If someone who is f1nanc1_ally
secure and meets the - standards of insurability, is willing to write
insurance, maybe there is a need to do that. I would suspect that if
those outside players become involved, maybe same of the members of the }
~ insurance industry might want to rethmk their p051t10n. ‘ :

The other point, and the long-term approach is to—— If you
'subscrlbe to the def1c1enc1es in the insurance industry 1tself which
~have been descrlbed by some and have been acknowledged by the 1nsurance .
 industry, with this whole concept of cash flow underwr1t1ng being the '

‘iprecipitating cause of the insurance industry wanting to back “ out of

the insurance business until the mvestment market Jmproves, maybe
.there is a need for closer scrutmy of that part of the 1nsurance :
cycle, ) that we are not faced with that perlodlcally.

I can recall this same thing happening ——- not to the same '
degree -- in ‘the mid-1970s, when we had medical malpractlce and
»unavailability. 'We had product liability unavailability. What you are
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i mdustry.

'talkmg about is a cycle. When you are"at the t fi‘i'i%the cycle, ther:_, At

iy ‘insurance ccmpames are domg very ‘well and. the mvestment plcture is. .
good What you then have 1s omlpetltlon for the dollar, not for:l ‘

G If we deal with that - problem through the regulatory |
g ‘«mechanlsm, maybe we can av01d these w11d fluctuatlons in the insurance

_ , SENATOR I.ASKIN- I have a few spec1f1c questlons because many
r :_of the concepts you dlscussed have been brought out at different
» hearmgs at d1fferent levels. It seems 11ke all of us are havmg a"
'_very d1ff1cult time fmdmg the answer, and that is" the purpose, I
- ':‘guess P of havmg these hearmgs. 'I'ney do brmg 1n ‘some fresh ideas and
_ new approaches. ' : . ;
I have thrown out a few tlmes, not: necessarlly in jest, butb
fsane ‘have taken it that way, - that ‘when . we are. dealmg with
'env1ronmental problems, .as you have 1nd1cated ’ 1t is a nat10na1 issue, |
- as. opposed to a State 1ssue.‘ What is your thmkmg .about Federal,
regulatlon of the 1nsurance 1ndustry in spec1f1c areas » such as
.env1ronmental 11ab111ty‘> of course, not haneowners, because that is
~more of a local situation; 1 mean 11ab111ty for environmental problems. |

R * CONGRESSMAN FLORIO: It's happerung already. '~ The Ford
ol -process is startmg to be developed To g1ve you one. example, the RCRA
- law that I made reference to before — the Resource Conservation and
»""'?TiRecovery Act — is a law wh1ch spells out how we are to d1spose of

~toxic waste fram th1s pomt forward, ol we won 't have any new Love
fl:""""Canals being created., Part of the law says “that. dlsposal facilities
_’are requlred to be conducted 1n certam ways, one requlrement being
that “you have financial respons1b111ty. That presumes 1nsurance or
k bondmg or self-lnsurance. »Wel]_., that is not available, as we know,
because of thlS problem, and there are proposals saying, "Well, the
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L f:lls usmg a partlcular loophole m ‘the. la

w-'Federal government 1s Jmposmg those respon51b111t1es, therefore, the’-
| .Federal government is going to have to start beccmmg mvolved m domg"
}somethmg to ensure those regulatlons. ' ‘

Ironlcally enough, ‘the insurance 1ndustry is startmg to caney

"L‘i‘,ﬂsto Washmgton to ask for some Federal laws to relleve it from some off._:. o

. its problems ' For example, I made reference earller to Citibank, . whlch .
in one.. f» the states - I
: -thmk it is North Dakota or South Dakota _-to go into the msurancef"
“,”ybusmess, which techmcally they are not allowed to go 1nto. - Well,. the

" insurance 41ndustry is canmg and saymg they want Federal laws to stop’

'\fthat from ..happemng. '.I'ney,don t want the_ oompetltmn. ~ That is a
‘double-edged sword. Once the precedent is established that the Federal
government has some involvement in insurance regulatlon, that is a foot
in ‘the door that I suspect, before too long, 1s gomg to result in
‘other Federal involvement.
If we are sitting here 10 years fram now, I haven t any doubt,

“that the McCarran-Ferguson Act, which is the law. that spells out the
prunacy of the states in insurance regulatlon, will still be on the
‘books, but 1t will be riddled with sufficient loopholes, exceptions,
and changes ‘and we will have a much greater Federal presence than we
currently do. _ o v
SENATOR LASKIN: You discussed in detail the strict liability
~versus ordinary negligence issue, and again, most people who are not
'lawyers cannot fol‘low that specifically. Personally, ‘I have been a
pretty strong advocate of strict liability and have had something to do
“with wr1t1ng strict l1ab111ty into our hazardous waste siting law, and,
‘some others. The problem with lessening a strict liability standard
: generally— I have not thought of your two-tier— The contractors'
;level may not necessarlly, or perhaps should not be held to that same
standard. I haven t really thought about that, but I guess it is
. scmething we will think about. But, what concerns me Ls, we have had
same bills already‘ put into this Legislature which would lessen the
strict liability standard generally. It is not, as you have indicated,
with contractors at one level and generators at another. To eliminate
v or lessen the strict liability standard for those who are generating or
really causing the problem scares me.
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LT We have also had people ,
s lntroduce bills wh1ch also scare ‘me’ because there s nov}._unln.mted pot

: ‘, ',_“W1th government. They have mtroduced b1lls vlhlch _say that the

C(NGRESSMAN FLORIO- ‘Let me jus spondfto the‘ latter pomt o
"_w1th regard to governmental funds. v I am,not 1nt1mately fam111ar w1th.;.
the Proposals you are - talkmg about, that i ”:State 1evel But the
= compensatmn fund that people have talked about at’ the Federal 1evel is

gomg to be a fund "'; 1f it is’ enacted mto law - that w1ll be 1

..fmanced by assessments on: mdustry. In a sense, you re talkmg about.
" a poolmg of the rlsk._ Ironlcally enough, 1t is somethmg that some 1n
industry, at one pomt, were totally agamst. 'Ihey are now. startmg to
thmk that it may very well ‘be in the1r own 1nterest, that this w111,

| »perhaps,;. avoid some 11t1gatlon, : avo1d-- STt 1s almost sort of a

-Workmen s Canpensatlon concept It would prov1de for quicker remedles‘
. for people who have been 1n3ured. There have been suggestlons about a
,two—tler approach, that 1s - to say, a fund f1nanced by 1ndustry,

R everyone sort. of 1n a no-fault way, klckmg in. assessments, and people

v who are 1n3ured havmg an opportumty to make appllcat1on and prove

: thelr case at lesser standards than one would prove in court. But for
;__those who ‘are serlously 1n3ured, who want to av01d the lmuted

capab111ty of recovery growmg out of the fund, with the lesser burden

.‘ of proof that goes w1th the fund, would Stlll have access under a

S Federal cause of actlon to go to court.,» 'S0, - no one ‘that I know of is
_"f.ftalkmg about a Federally funded, that 1s, taxpayer funded, fund to pay -

" people. That would be samething I ‘would be 1008 opposed to. I think

rthat would shift ‘the costs onto the general taxpayer for the problems

“ which have been caused by certaln pr1vate—sector partles.
' SEM\TOR I.ASKIN° Thank you. ) '
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~ ASSEMBLYWOMAN FORD: - J1m, thank you for oommg to testify for

ouse. You answered a question that was posed at our. -last hearing, and

that was the extent to which this was a nationw1de problem, as opposed

Sto Just a unique problem w1th1n New Jersey. I think you 1nd1cated to

us that 1t is one of nationw1de proportions, and that other states are. .
"addressmg the same issue. ' o A R U AT e .

.. Are you aware of what - solutions,
in other states by some of your colleagues?

o Cannissmn and this 1ntention, givmg as much attention to this problem
as anyone else 1s in any of the other states. ThlS 1s a problem that'
‘has really just surfaced in terms of public awareness w1th1n the past:
12 months. ‘Many of the people, as 1 sa1d earller-' Many of the_‘

R ;f_msurance caupanies that were very amuous ‘to become, involved in ‘this

-in 1981, have now started to retreat. Certainly, the risks are not too
terribly ‘much different than they were in 1981; there is just a greater

CCNGRESSMAN FLORIO: - The answer 1s, we are, by v1rtue of thlS C

~appreciation of some of the court decisions. I also think there is a =

greater appreciation of the pomts I made before about underwrlting‘
'- def1c1enc1es which- may have occurred. o ST |
SENATOR IASKIN: And the 1ntereSt rates have gone down“ _
CONGRESSMAN FLORIO: . And the interest rates have gone down,
whlch is a very important point. Let me just emphasize one ‘other
thing. . This is an example. We have it here in New‘Jerse'y and we have
seen it. Court interpretations are reacting to perceptions of v‘our laws
being enforced or not being enforced. I think the Judiciary," as one of
the three branches of government, feels reluctant to leave 1nd1v1duals
and communities with no remedles in 1nstances where they have 1njured
people. _— R | |
: Let me give you a specific'.ekaltple."-‘, Superfund, as I think ,
you all know, provides to our Federal government, the EPA, and to our
. ‘state government, the FDEP, the capability of pursuing ‘polluters 'under ,
| strong legal weapons, and forcing cleanups. 1 don't think it is overly

. partisan to say that some people have not been enthusiastic about the

degree of aggressiveness that has been demonstrated by those

' governmental entities. Therefore, the court, faced with a situation in
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:local publlc health off1c1a1s were not

.’,Boonton, New Jersey, where they found that -local ccmnumty’people and i

ti ‘fld’ th ederal or Statef'

L "act1v1ty, brought actlons themselves to pursue f:.'the polluter to force'i"*'

. ‘cleanup.

The court, and thls,was ‘a Federal Dlstrlct Court, gave a very'
creatlve mterpretatlon of the aw '

thmk 1t 1s the 1nev1tab1e result ,of_i‘ 4

B of' sane of our laws. The states are prov1d1ng c1tlzens w1th more'v'

: rlghts Just by remterpretatlons of the “laws, because they are not

o j"."', prepared ‘to- tell C1tlzen X, Sorry, you re out of luck,"r as was the
" case, for exanple, up 1n New York, at Dove Canal. - Many of those people

5 "were thrown out of court because the statute of 11.m1tat10ns —— which .

-;gwas a very narrow one —— ran before the 1njur1es had manlfested'

themselves. Many of these mjurles, or these damages, are long latency’ '
'damages, SO we are go1ng to: have to change the laws to deal w1th our
general sense of equlty, or- we are gomg to have enforcement agenc1es
~do the work out of the - Leglslatlve Branch, s Or out of the Executive
Branch. : Because if they don t, the Jud1c1a1 Branch is gomg to f111
the v01d. » : :
ASSEMBLYVMAN FORD- : Scme people have suggested to us ‘that
" the ranedy mlght be —— as we dlscussed earller - 11m1t1ng the amounts ’
of awards or damages for which money can be ' awarded by a jury or by a

. judge =- whatever the case is == to ‘injured parties. - What are your

'_feellngs about lmutmg-—- For example, I m thmkmg spec1f1cally of

;"the types of awards that were glven m the Jackson Townshlp case for ,

-"’:medlcal survelllance. , I thmk the other award was-—- Two out of three

P of the theones that they got awards on, espec1ally the med1ca1

' survelllance part wh1ch was a very large portmn of that award, were
- ‘knocked down by the Appellate D1v151on as not being pa1n and suffermg
- and, therefore, not ‘recoverable under the Tort Claims Act.
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; OENGRESSMAN FIORIO: ' I am apprehens:we
J.m:LtJ.ng awards to- whatever level ’ because.- then you start gettmg“

if fwe,start down that road, we may very well tart hav1rg that factor
_ruléd 1nto people s computatlons. 3 Rather, ¢ 1nk‘ what we should be
%domg is trying to prov1de for clear statements of what the law 1s,

‘fpart1cularly from thlS point forward. The msurance mdustry 1s now on

notlce, : perspect1vely, that they should be wr1tmg the1r 1nsurance

pol1c1es So as to clearly define what it is they are 1nsur1ng against.
T thmk that should be more than suff1c1ent protectlon 1n the future
for the ‘insurance 1ndustry. ‘ » »
| 'If the Deg1slature, or any body, is mclmed to start puttmg

""~11m1ts on awards, I think the first thing they ought to do is call the

insurance mdustry and- get clear statements frcm the 1ndustry that
""’those ‘types of limitations: ‘would, in fact, satlsfy the1r ooncerns, and
that we .could be v1rtually assured there would be 1nsurance if there
were going- to be those types of awards. The worst situation would be
to l1.m1t awards and provide the dlsmcentlve for purposes of cleanmg
"up and ant1c1patory act1v1t1es by 1ndustry, and then not havmg any
~insurance anyway . ’
ASSEMBLYWOMAN FORD: Thank you.

, SENATOR LESNIAK: - Congressman, I thmk we have seen poss:.bly
- not p0531b1y — we've seen in the past ‘that those calculations have
- "been made ’ by some - pharmaceutlcal canpames. : Maybe vnot as
| quant1tat1ve1y, but those: : calculations , I think, are : prObably. made

‘ ._,throughout industry. If we start putting those limitations on. jury

: awards, those calculations are going to look better if you go ahead,
'when, in fact, it may be dangerous to people's health.

CONGRESSMAN FLORIO: On the last point, lest we tar 1ndustry
w1th a common brush that they would be inclined to do this, I have had
= and I have tried to make the argument to industry with -- I think,
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: approprlate precautlons. a SR L :
i mdustry - SOphlS 1cated parts 1ndustry, sens1t1ve,; '
r~parts of 1ndustry = I thmk, _.w111 s‘ign on to the prop031t10n.
Even-handed enforcement of the law is 1n the mterest of industry. :
SENA'IOR 'LESNIAK: = I would concur. . I ‘think those arguments
: ’are startmg to take effect fmally. s e .
‘ Thank you very much, Congressman We appreciate your

- testmony. SRR
' ccmmassmm FLORIOL Thank iyou"’\”;ery’muc’h.-. :

_ SENA‘I'OR 'LESNIAK: Cosmussmner Gluck" Comnussmner, I want‘
to thank you very much for ccmmg here thls mornlng. e
| (IHIISSICNER HAZEL FRANK GLUCK: It is’ nlce to be here.

’ SENA'IOR LESNIAK Are you gomg to glve us all the solutlons

"i"to the world's problems this mornmg" T B : '
| | COMMISSIONER -GLUCK: ~ ‘Well, I don‘t know about. 'alli the
solutlons, but maybe scme thmgs to thmk about and talk about. '
| S Some of the thmgs the Congressman mentioned, you'll fmd_-

that we are in agreement, but there are other things that I think maybe

we could talk about. What I would 11ke to do, if T may, is just go
'J’”i‘over same of the h1story 1nvolved and glve you some of ' the ‘concerns

- from the regulatory pomt of v1ew w1th regard to th1s partlcular

: ‘jf--problem. , v :
‘ In recent years, growmg awareness and ‘concern over the state o

,’of the env1ronment ‘has produced remedlal env1ronmental liability
leglslatlon on both the Federal» and State levels. The overall goal of

these measures has been the restoration of a clean, healthy, and safe
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envirorment by imposing ‘financial respon51b111ty requlrements on any

" entity that generates, stores, transports, = treats, or disposes of

,[.ﬂ./hazardous materlals. . One method -of . sat1sfy1ng these f1nanc1al.

1nsurance. Vi

»A""-‘,f‘.res;X)nSlblllty obllgat1ons has been through env1rormental mxpalrment

e Ilnfortunately, wh11e the need for thls type of coverage has
grown, 1ts ava11ab111ty ‘and affordabllltyfhave dmunlshed to such an. K

e extent that we are now in. the throes of ‘a major cr1s1s. . The C'rISlS is-

’f'vnatlonal 1n scope, . as ev1denced by the fact that the Un1ted Statesl ;

, _vvijnv1romnenta1 Protect1on Agency is oonsuiermg whether to rev1se its -

‘flnanc1a1 respons1b111ty requ1ranents -for owners and operators of
,hazardous waste management facilities in light of the’ current state of
‘the insurance market. , i : |

It s clear that a solutlon to the ccmplex problems

assoc1ated with the management of toxic wastes can only be achieved

through a cooperat1ve effort between Federal and State authorltles )
”a1med at determlnmg the relatlve respons1b111t1es of those entities

- which generate, transport, or handle tox1c_waste_ and oonsequent f
liability of their insurers.. | - R
» v Restorat1on of a viable 1nsurance marketplace is an essentlal ’
ccmponent of that solutlon. As EPA has pomted out, "Insurance is a

~ -vital part of the Agency's regulatory program for J.mprovmg o

environmental management practices of insured partles. - By offsetting a
degree of activity-related risk, insurance fosters broad participation
in ‘hazardous waste management. The - requirements may also instill
publlc oonfldence in hazardous waste management act1v1t1es. , '
Whlle requiring financial respon31b111ty of those respon51ble

... for the generatlon,‘ transportation, - and handlmg of toxic waste is

"esSential, ‘it is only part of the ‘solution. 'Ihe nnportance “of ‘a
‘v1gorous regulatory oversight and. enforcenent poli 1cy cannot be
"‘over-emphasmed In this regard, cooperat1ve ‘action by both Federal
and State authorities is ~hecessary not only to  ensure adequate”-
management of hazardous ‘wastes, but also to combat a social perception _’
‘that these wastes cannot be handled 'saf‘ely. ‘
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be v1ewed in perSPE‘Ctlve'~ 'lb a certaln eibalie

The current crls1s 1n env1rorme tal impairmen nsurance mustf’ .
. problems associated

,w1th env1ronmental J.mpalrment 1nsurance 'fl"ect -overa‘ll“iconditions “inc

, :Tf,avallabxhty and affordab111ty Problems are' ecent °°“rt de°151°“s I'i:‘

_",wh1ch have :mterpreted exclus1on clauses as ambiguous and therefore
"mappllcable, as well as. dec1s1ons expandmg the extent and amount of -
: coverage avallable, large underwrltmg 1osses acccmpamed by decllnmg ‘

e 1nvestment : 1ncane, evaporatlon ; of the remsurance market, and,‘

- escalatlng lltlgatlon costs.

_ Moreover, the respon51b1l1ty for cleanup and renoval of
hazardous substances, ‘ as well as llablllty for personal injury or
-property damage claims Jmposed by certain Federal and . State 4-
jenv1ronmental 11ab111ty laws, can be monumental and further exacerbate
.coverage problems m thls cr1t1cal area.. Furthermore, Jud1c1al'

dec1s1ons have, through mterpretatlon, rewr1tten essent1al terms ‘and

- ‘.cond1t10ns of insurance llablllty contracts.

y Generally, there are two ba51c types of llablllty coverage
'avallable for env1ronmenta1 pollutlon 1nc1dents. ccmprehens1ve 'general

L 11ab111ty p011c1es and env1romnenta1 1mpa1rment 11ab111ty policies.

,.V'I'he terms and ava1lab111ty of these two types of pol1c1es vary‘

51gn1f1cantly. r L ) :

,‘ - In addltlon, pol1c1es may be defmed as elther "occurrence"
) ‘”~or cla:uns made" pollcles. Under an occurrence pol1cy, coverage 1s‘
trlggered by the ‘occurrence of the cause or man1festat10n of 1njury’
“ durmg the term of the. pollcy, wh1le a clal.ms made pol1cy is triggered

L ,kby the: makmg of a clalm durmg the term of coverage. The significance |

of thlS d1st1nct10n is :unportant since an occurrence policy has a long
. tall on claims, thatv is, the 1n_surer may be requ1red to indemnify and
‘defend an. insured long after the policy has'lapsed or been canceled, if
. the occurrence-‘» is within the the ;that coverage was in effect. -
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The prenlum charged for such “occurrence p011c1es may

subsequently proved inadequate - because 'of “the long ta11 aspect

Insurers prefer claims made p011c1es smce the term of 11ab111ty .
exposure is more clearly defmed and current pren.um can be adjusted tov_

B " reflect . contemporary loss and expense experi:" ‘nce'. , Some clanns made
‘ :" pol1c1es also provxde extended reportmg perlods on retroactlve dates -
8 fiof coverage at an additional prenlum. : :
- ,Iknowthat is, techmcalandmaybe evena:_ :
'I'he Department held a hearmg on Fr1day, and the record 1s Stlll open :

3 confusmg{ |

_v""j,f‘-3w1th regard to IS0 ccmmg m to change the pollcy form from

occurrence to cla:.ms made. In that, there w111 be a dlfference 1n the
kinds of coverage that will be afforded to people and their ab111ty to
sue. ‘ , : ,

CGL p011c1es are generally 1ssued on an occurrence basis.
Slnce the 1970s, standard CGL p011c1es contain a pollutlon exclusion”
c,lause which routinely states that the insurance does not apply f'to
bodily injury or property damage arising out ‘of the “discharge,
dispersal, reiease, or escape of ‘smoke, vapors, soot, fumes, acids,
alkalis, toxic chemicals, liquids, gases, waste materials ‘or ‘otherb
irritants, contaminants or pollutants into or. upon‘ the land, the
atmosphere, or any water course or body of water. But, this exclusion
| “does not apply if such discharge, dispersal, 'release, or ‘escape is
sudden and accidental." - < |
‘ Under this exclusmn, the insurer intended that there would
- be no coverage under the CGL pollcy for any pollutlon 1nc1dent, except
where such pollution was sudden and acc1dental

Recently, however, some court cases ,. most bnotable Jackson h

_' ' Townshlp Municipal Ut111t1es Authorlty v., Hartford ~Accident and
‘*Indemmty Co., have ruled that the pollutlon exclus1on clause is

ampiguous. and, in accordance with general contract law, interpreted
‘that ambiguity in favor of the insured. ’Oo‘nsequently, insurers claim
.-they are being forced to defend and/or indemnify their insureds for
risks they did not knowingly assume and for which they did not receive
a premium. I should say, not' a proper premium for that kind of

insurance.

Plaw m&wm Stote Lioreyy
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A new standard CGL pol1cy ‘develops urance Serv1ces ,
‘ ai:?z*Offme has been rewntten to exclude

and thlS form has been f11ed for vapproval w1th many tate 1nsurancef':

i coverage and in the pollcy lmuts that are avallable. “As’ w1th oL
' ‘.p011c1es ». some - of the reasons for thlS trend are “the declme in
f_mterest rates on mvestment mcane and a severely restrlcted

‘j:ggremsurance market. Remsurance 1s an essentlal mechamsm for. broadly

- _spreading . rlsks and losses. i The lack of actuar1a1 data to set

- _' reahst1c premlums and the perceptlon that hazardous substances cannot
3 be adequately managed, as well as the exorbltant costs associated with

»such llablllty, have curtalled re1nsurers frcm part1c1pat1ng in this
"'fcoverage., S R 31 e : LT

v “ There ‘are two major Federal hazardous waste regulatory
statutes mposmg llab111ty for: cleanup costs and other damages. The
‘Congressman mentloned ‘both of them. One: 1s the Resource Conservatlonb

;o and Recovery Act, and the other is the Superfund Act, or the

: “Ccmprehensme Env1ronmenta1 Response, Canpensatlon, and- Liability Act.
The Resource Recovery Act was de51gned to control waste

e ,dlsposal and conserve natural resources. It establishes a. control»

mechanlsm that tracks hazardous waste from generatlon to final

'.?1_ .dls_posal._ ; Spec1f1c obllgat1ons, mcludmg f1nanc1al respon31b111ty

: reé;{uirenents, are 1mposed on “waste - generators, transporters, ‘and

'g»_,“treatment storage and dlsposal fac1l1t1es._:_ v ' Lo

2 Superfund was des1gned to fmance renedlal measures 1nvolv1ng .

| the release or threatened release of hazardous substances. = The act
' Jmposes str1ct liability - and jomt and several l1ab111ty upon’

‘responsible part1es, which 1nclude those who generate, transport, oOr

dlspose of hazardous wastes. = Financial responsibility is required of

- those respOnsmle partles. B S o a
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o An Jmportant aspect of Superfund is the provlsmn ’that clauns’"‘:’ -
i may be  asserted directly against ‘any guarantor of f1nanc1al»

: irespon51b111ty, which 1n most cases, is an msurer. Furthermore, the

‘w1llfu1 misconduct of the 1nsured and only those R
' available to ‘the responsmle party._ The act spec1f1cally proh1b1ts a‘fv
”“guarantor ‘or insurer fran 1nvok1ng anyv. defense _
;entltled to mvoke in any proceeding brought by a responsmle party i

':'“.Lact only allows the guarantor or the 1nsurer to mvoke ‘the' defense Ofﬁ;i, -
» defensesf .

f:j'.against 1t. 3 Therefore, . the failure of .an’. msured to canply w1th,

" certain contractural obligations, such as maintenance of a spec1f1c.' :._
' risk management plan, could not be used to av01d coverage. o :
On the State level, the Splll Ccmpensatlon and Control Act
‘also imposes joint and several ’ str1ct 11ab111ty on responsmle
"parties. ~This act’ also spec1f1cally prov1des ‘that ‘claims made be"
' brought directly against the insurer so that it presents problems |
‘sunilar to those occasioned by the Federal legislation. ‘
e The potent1a1 exposure to env1ronmental clalms can be"'
- enormous as an examination of contaminated site cleanup costs reveals. _
‘The Federal EPA esti.mates a cleanup cost of $8 million to $10 million -
per Natlonal Priority List site; 85 such 51tes have been designated in
New . Jersey. . These. figures do not 1nclude litigation or claims
' management costs. , ' v . '
' The end result of these Federal and State mandated
‘envirommental liability programs, cambined with recent court decisions,
_has been to persuade insurers that they may be exposed to unlimited
liability by issuing any environmental pollutim policies. These State
and Federal programs impose strict liabili'ty'without regard to fault onf,
- respon51ble parties and - operatlon of these program proceedmgs are
. 1nst1tuted directly against insurers. ' ,'
~ Insurers oel1eve provisions for joint ‘and several liability
,‘»open the door for the insurers to be responsmle for all ‘the costs
associated w1th an environmental pollution claim, even though their '
insured may have been minimally involved in the pollution incident.
The availability of large and liquid funds make insurers.
| prime targets for primary payment of these claims. The factthat the
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“"’i‘?‘f:.nsurer can seek contrlbutlon fran yothe &

e ‘}llttle aid 1f these other partles T_are 1nsolvent. :

spon ’Partieis'f?fdf:fer's e

' Furthermore, any actlon for contrlbutlon entalls addltlonalv

1s uncertam, msxxrers clann-;.f

to evaluate the extent of then: exposure to' env1ronmenta1 cla1ms |

"’Iherefore, they are unable to establlsh sound premlums

Possible solut1ons~ ~The current ‘ unavallablllty of
env1ronmental 11ab111ty coverage 1s a ccmplex problem resultmg from
- the 1nteract10n of many factors. . State - and Federal regulation, -

Jud1c1al decisions, public attltudes ' and 1nsurer percept1ons. Tnere .

is no s:.mpllstlc solution. ~ Any allev1at10n of the ex1st1ng problem
_vmust be addressed on both ‘the Federal and State level. - -
- same of the opt1ons avallable ‘to ‘the State to address the
env1ronmental 1mpa1rment l1ab111ty problem 1nc1ude. ‘
‘ 1) Revision of the Federal and State environmental llab111ty
legislation to. prov1de that any jomt and several 11ab111ty that may be
J.mposed for cleanup of future pollut1on must requ1re mandatory
apportlonment of damages by an 1ndependent arbltrator based on actual
causation of and respons1b111ty for such- danages. ‘The share of the
expenses of any un1dent1f1able contrlbutors or those unable to pay
. would be pald fran a general fund collected fran the pollutlng

mdustrles, the Federal and State governments, and assessments, f1nes,
o 'or 11ens agamst v1olators of env1ronmental laws. v ' : ;
“ 2) Implement through leglslatlon or regulat1on standardlzed B
. and ‘binding - definitions . of such pollut1on concepts as sudden and
:acc1denta1" and gradual and non-sudden, to st1fle any future Jud1c1al‘

v rev131ons of essential terms or cond1t10ns contamed in liability

‘ 1nsurance contracts.v ) . : ~
' At this pomt in tnne, the Department of Insurance is meeting
' w1th one of the msurance compames in the State to go over definitions



of sudden, acc1denta1, gradual and non-sudden to see 1f we can come up_ ,
e 'w1th sanething that would be acceptable to the 1ndustry.' SRS 4
' 3) Create a pooling arrangement composed of all ‘authorized

,_’insurers, backed by a governmental excess guarantee or. reinsurance_.;;
fmechanism. . Under this arrangement, 1nsurers would proude pr:unary
11ab111ty coverage up to a defmed monetary-amomt, for argument s sake' ,
;or for discussmn s sake, $6- million.yf'vhny;damage exceedmg this amounta o
‘ ’would be borne by the government. - :

Fundmg for the government reinsurance might be obtained_

,‘tthrough ‘a surcharge on. all env1ronmenta1 llablllty 1nsurance policies, '
'yearly assessments on polluting 1ndustr1es, and fmes on v1olators of
env1ronmental laws. o . . '

‘"I think if I had my druthers, I would really like to see ;'
- _something like this done on a national 1evel, for obvious reasons, muchv
_the way that we have flood 1nsurance. That kind of a concept used in

- this sense— It may be ‘that New Jersey may not be able to wa1t for it

to happen, if it is gomg to ‘happen on the Pederal 1eve1. Wwe may have
to take some kind of steps- ourselves. Obviously, if it could be done
'.nationally, it would spread all of the reinsurance across the board
nationally, not just in the State of New Jersey. I think it would be =
far better if it could be done on a national level o
| ' ‘ 4) Con31derat10n might be given to whether all entities
assoéia_ted with hazardous substances should be held to the same
standard of responsibility. In evaluating these entities, it might be
argued that those who create "or improperly dispose - of hazardous_
_ substance should be held to a strict liability standard, which is what
‘Congressman* Florio was talking ‘about, while those who attempt to clean

up or mitigate the resultant damages should be held to a negligence,

_,'standard measured against c:anpliance with state-of-the—art knowledge or
| technology at the time of performance. ‘

v5)‘ Last, ‘but not 1east, a new concept of lim1ted sovereign"
immunity, which the  insurance 1ndustry — I don't know if you have
received that report -— has had their own task_force on liability
v insurance. What they»came up y’vith was ’to suggest the strengthening of
Senator Lynch's bill, which would give limited sovereign immunity to
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'lm.lnlcxpalltles. I don t know 1f they are vtestlfymg ’here today, Mr.‘ -
E ,’Chalrman, but I thmk 1t is sanethmg we should co ides : ,
g o Lastly, “the gentleman whof":’_ ” ing to’ testlfy after me, Dav1d
Grubb, has a concept of v1s-a-v1s rlsk—sharmg that ‘he: thmks he should_,

: v»put before thlS Comm1ttee — th Departme : 1~

table "for dlSCUSSth that e -‘itf 5] may have v1able alternatlves or

jf'tsolutlons to some of the problems I thmk the Oontlllo/Dalton bill

"and the Lynch bill address part of- the solutlon to the problems, but "
fthere 1smrethanthatwhlchneedstobedone. . R

. SENATOR I.ESNIAK I would concur w1th you. I think these

o suggestlons are all the ones we are 1ook1ng at, ‘and there has to be a-

package that we are go:.ng to put together. SEED 1s very approprlate.'
oIt 1s somethmg we have to bulld on, but we can 't. Just take those blllS
and say’ they are gomg to handle the problem. ‘ ’
“ Thank you, Caunlssmner, Senator Laskin? .
‘ SENATOR I.ASKIN- We don t have a glant list of w1tnesses
,today, so I don't " m1nd askmg some quest1ons. Normally, I would
'refram. } _ : [ R v
 SENATOR LESNIAK "lhat”‘didn't stop yOu:last week .
' SENATOR LASKIN: Yes, it did. e I
" SENATOR LESNIAK: Oh, it -did? = (laughter) |
SENATOR IASKIN- After about " three or four questions, I
: stopped because I saw, we were gettlng nowhere.‘ But, today we .seem to ’
‘be gettlng more spec1f1cs, which is what I think we need.
'_ : AIn’ your oonclus:.ons or your smmnatlons of . suggested_
'solutlons ’ they seen to be pretty mud'x what we have been hearmg.
' Maybe they are the only solutlons. It Just frustrates me that I can't
| _thmk beyond ‘what you suggested, or what Congressman Florio suggested,

- or what thls Comnlttee has already dlscussed I just wonder whether or
~ not there ‘could be ‘something else. - We seen to be revolving around

: lowerlng llablllty standards -- these are thmgs that have been raised
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- perhaps placing a cap on awards, and back—up by the government on

i higher-than-standard, or higher—than-usual, judgments. . 'I'hose are the
~ three things I seem to. hear all the. time lowering the standards of
11ab111ty, a cap on awards, and, a govermuent super fund to take upv ..
""’""beyond a certaln level RS ; TR S L SRR
E It Jjust bothers me that we don t seem‘ to be .attacxmg or"
_.addressmg what I think is a major problem, and ti the

.1ndustry 1tself ~These remarks are not - meant to" have anythmg to dov"-
with ‘the present Administration or the . past Admmistratlon. SI'm-

talking historically now. It Just seems o me that New Jersey has

"al_ways been a haven, if you will, for the ‘insurance - 1ndustry. I'm
‘ talking about for years and years. Don't mismterpret my remarks to
mean that they have anything to do with what is happening today. It
_just seems that,v historically in this State, 'we have had astronamical
insurance premiums for everything, not just automobile insurance, but
the‘ haneowners, the environmental lobby, liability, ~and fire
insurance. You name it, and the 'premimns in this ‘State have always
~ seemed to be astrondnical. I'm just wondering whether or not we ought
to finally take a different philosophical approach towards our handling
of the insurance campanies and say to them, "If you want to write in '_
our State -- we think you make money on same policies, maybe not as
much on others — -either you are. gomg to write as we say for all
fields, or you are not going to write at all.”

For example, suppose a major campany -- I won t use a name;
1'11 use campany "A" -- writes homeowner's insurance in New Jersey and
in 35 other states. ~In the. 35 other states, they also wr'ite'_b
~environmental liability coverage, but they don't write it in New Jersey
‘ for same reason. Can't we start thmkmg of saying to those kinds of

- companies, "Well, if you write something in other states that we would

like to have written here, we are not going to let you write the other

“ thingsv ‘unless you give us  the same package- that you're giving

everywhere else"? I don't think that is the answer. That may be an
emotional response, but I'm starting to think that maybe that kind of
approach is the only solution.
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L SSIONER Gmm _Well, let:me just ‘:»i;‘thi's.,w:S'e'na’tof‘.;};;:-‘:._ ,
When e have people who . ecme m“‘ - the .proper : \

i 'Haneowner s 1nsurance 1n New Jersey s ;gomg“ down We have Just had
two requests for the Department of Insurance to decrease rates. So, 1t‘
“'Just depends on what the line of msurance 1s at that part1cular tlme,

s : ',and what the results are that mdustry 1s fmdmg they are. havmg. Eor '

scme reason, the haneowner s market is open:mg up very w1de now in New

,Jersey, ‘and’ maybe all’ across the country._ I don' t thmk, except for £

" automobile insurance, that we are treated: any differently in New Jersey"_
| than we are across- the country whether it is env1romlental,'
‘hcmeowners, or anythmg else. I thmk that perceptlon is not valld. :
,Yes, we have a problem w1th autcmoblle insurance. . There is no questlon
'_,about that.’ This problem may not .exist 1n ‘many other states, but, by
- the same token, that is. beglnnmg to change a llttle b1t, however, this
.le not a forum on that. , _ S S

' I thmk your perceptlon that New Jersey gets hlgher ‘prices
. than ~everyone else 1s Just not so. Fram what I have seen in the short
perlod of tlme I have been here, we are treated no dlfferently. Could
T we say to them, "You can 't write’ here unless you write env1rohmental
llab111ty msurance"? Sure, we could, but no one would wr1te anyth:.ng.
i SENATOR LASKIN. No, 1f they are wr1t1ng somethmg elsewhere,
we can’ t say to a campany that wrltes coverage on lambs that they are

= gomg to have to ‘write. coverage on foxes, because they mght not do ,'

_ that. What I an saymg is, if they write that coverage elsewhere, then
we mlght be able to say ‘it to them. _ } : '
COMMISSIONER GLUCK: We might be able to, but I th1nk in thlS
partlcular 1nstance that is not what is happerung across the c:ountry,'
as I understand it. - '
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SENATOR LESNIAK: Would elsewhere‘?be OregonasopposedtoNew S
Jersey? - P T T e e s e -' S
_ CCMMISSIONER GLUCK: Yes. Oregon has done scme thmgs that‘-
:New Jersey did w1th 1ts new regulatlon regardmg '-non-renewals,_
. n varying
'responses to- that partlcular problem across'fthe Umted States - ‘which

: 'cancellatlcns, and md—term cancellat1ons. ,‘ 'mere hav

'-.»-.Vglves ‘states- breathmg time. m order to 'try and ccme up Wlth sane °f

"_::,-ithese solutlons. ‘ . . _ A s ,
' S I really feel New Jersey w1ll be m t.he forefront of wr1t1ng o
some of these solutlons that  have been proposed, probably ’ maybe -
well, not probably and not maybe, but definitely ——'beforeythe Federal .
-government .gets into it. I really think’ ‘that ‘a lot of the

| responsmlllty, whether it be reinsurance or whatever it 1s, should be -

“handled at the Federal level. However, having said that does not mean
we should stop, because we have the problem here. . v

: SENATOR LESNIAK: Isn't the reinsurance issue .canplex?v The -
Federal government has Cercla and RCRA 'v,that~ ‘affect us, but most
environmental actions — damages that can ari‘se from environmental
pollution -- can and do arise fram other instances in municipalities,
such as past damages at non-Super Fund sites. I would think this would
- be extremely difficult for the‘ Federal .govermnent to take on that
‘problem, and T am not sure they are predisposed to do so. -

CCMMISSIONER GLUCK: They have flood 1nsurance and it works.

SENATOR LESNIAK: They are domg away with flood 1nsurance,'
~ they are phasmg it out. :

'COMMISSIONER GLUCK: Not flood insurance.

- SENATOR LESNIAK: No? .

COMMISSIONER GLUCK: No, crime insurance.

'SENATOR LESNIAK: Pardon me? |

COMMISSIONER GLUCK: Crime insurance. , ,

SENATOR =LESNIAK: Isn't there a proposal to do away with-
flood insurance? = v . o

COMMISSIONER GLUCK: Not to my knowledge.

SENATOR LESNIAK: I think that has been floated.

COMMISSIONER GLUCK: As it turns out, they make money on it.

%‘ﬁ‘ I éﬁ?’@w’ &%)
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isn:

SENA'IOR LESNIAK But,» flood insurance a lot simpler ..

evels we were remsurmg before. ' L ,
: SENATOR LESNIAK: ~Does that mean if -the State “took over‘
L ) bremsurance in the State of New Jersey, all the 1nsuranoe ccmpanles*
'b : 'would say, Fme, we w1ll now start wrltmg these p011c1es"'? ‘

¥ C(}MISSIONER GLUCK They w111 wrlte prmary.  In other

) | SENATOR LESNIAK They would" .
CGdMISSICNER GLUCK- A 1ot of them would, yes. e S
c For mstance, I had a ccmpany come to the Department last
i f-week, and they sa1d "l:ook, our - remsurance treaty has been canceled.
We had a reinsurance treaty on a partlcularly large busmess in the
: . State of New Jersey for up to $25 million. We can only get up to $10
‘i'}mllllon now.. We can t fmd reinsurance anyplace else. The only ch01ce
L wWe have is to. elther stop wrltmg 1t or be - allowed to pull back to the
‘ 'v$10 m1lllon level, which we w1ll msure ourselves. _ They are slowly
“twa.stlng in the wind. ' R )
SENATOR LESNIAK ‘That tells me that we ought to at least be
, focusmg on that issue, as opposed to ‘the other 1ssues whlch may have a
2 *serlous Jmpact on the way people do busmess m creatlng add1t10na1
,r1sks. R SR ' '

T Ccmmss:.oner, I have a questlonr_ It just came in over the
g 'iphone. : (laughter) The wanan wrltes, "There 1s an insurance company in
“Illmois which 1s wa1t1ng for approval to sell env1ronmenta1 insurance
o ﬁ_m New. Jersey." 1Is that—— _ Do AT e - :
| COMMISSIONER GLUCK Well that is the - waik—through that Jim
Sheeran just came through the Department w1th the other day. It may be
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| .so, . If that is the case, what ha;pens is it goes through an expedlted'

;!process, obv1ously, in the Department, but there 1s Stlll certam
‘crlterla they have to meet, obvmusly, in order for us to say, "Okay,
“you now have a certlflcate to ®© ahead and msure in the state "

“ __.;;_of New Jersey "

% ‘As I sald, Jim d1d came in on Frlday and say that he thlnks
‘:’he has scmeone ‘who. passes all the tests and w111 wnte env1ronmental L

11ab111ty lnsurance — to what extent, 1 don t know yet. e

I have one last thmg I want to leave you w1th, if I may,ﬂf_
Chalnnan ' You asked Congressman Florlo if there was any
| "cmnpetltlon in. the 1ndustry. My answer to .that 1s smxply, once the
chmnermal Deregulatlon Act was passed m the State ‘of New Jersey, it
opened up a floodgate for competltlon, maybe not the competition you
- and I would have been able to say would happen, nevertheless, it was a
i form of competltlon in that because of the hlgh ylelds in 1nvesunent, a |
lot of campanies started offering much reduced premium prices to the
-insurers. If I did it, and you were insured by Senator Laskm s
‘company, you would go back to Senator Laskln s ccmpany and say,
"Listen, I can get it from Hazel Gluck, and I can get it $20 thousand
_or $30 thousand cheaper. . Are you going to meet that price?" -

That is exactly what happened. It seems to me that
underwriting standards --— if there . are such things — gu1de11nes,
reasons, oOr whatever, sunply went out the window in an effort to keep
market share, to keep campetitive, and to get the cash to invest in
- those high ylelds. 'So, there was a form of competition, albelt maybe

not the kind of competition we anticipated when the Act was passed
: . SENATOR LESNIAK: Thank you.
COMMISSIONER GLUCK: Thank you. ,
v SENA'IOR LESNIAK: We are now gomg to hear from Mayor David -
| . Grubb frcm the Borough of Park Ridge. Mayor ‘Grubb, do you have written

testnnony? (afflrmatlve response)

- - MAYOR DAVID N. GRUBB: Honorable members of the Comn1ss1on. From a

- municipal standpoint, it is becommg increasingly evident that the
insurance industry cannot provide the solution to the pollution
liability crisis. The dilemma is that either the coverage will be so
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B ‘watered down that the mun1c1pa1‘

‘.exposures . the coverage w111 be too broad for the 1nsurance'j :
._'ccmpames to underwrlte. e ‘

. the world w1ll 1ssue a pollutlon 11ab111ty.3':P011CY tO mun1c1pa11ty.ﬂ.

The pomt is that e1ther way, pollutlon c1a1ms w111 have to be pa1d by-‘

the communlty, and not by 1nsurance. et . :

. Just- to dlvert for a second, I thlnk we have to understand ,
' _' the basm pr1nc1ple of 1nsurance clearly, that 1s, ccmnerc1al 1nsurance_ _
. is based on the concept that glven large enough numbers y a r1sk becames

B _ ',pred1ctable. ~But, for the many reasons prev1ous speakers have noted,_

"“"‘thls r1sk is no longer predlctable, hence, ‘the surplus and f1nanc1al
, capab1l1t1es of 1nsurance ccmpames are not great enough to handle a
- potentlally catastrophlc rlsk of thls nature on a conmerc1al ba31s.
, Furthermore, there." 1s no remsurance avallable., Many of ‘the dec131ons,
that are affectmg thlS are not be1ng made in Hartford or: New York;
they are be1ng made in London, Par1s, and Brussels. ‘

‘The problem here - has nothlng to do  with cash flow
' underwr1t1ng, the problen is that this has becane an exposure which
Just may be un1nsurable from ’ a comnerc1a1 standpomt, w1thout

| assmtance fram. elsewhere. “ It does not matter whether one is talking

o about a commerc1al 1nsurance company or a bank it is” unpredlctable for

kt"all.,_, and there 1s no remsurance avallable anywhere at the present’

. , In dlscussmg thls problem, con51derable attent1on has been ’
ffocused on towns w1th 1andf1lls. : Yet, every conmunlty is a potentlal’

' s defendant in a pollutlon 11ab111ty clalm. - For example- . ,

‘ A town can be sued if its pr1vate scavenger dumps the

comnurutles garbage in a contammated landflll many miles away. - The

most extreme example that I k,now of 1nvolves Norwood in Bergen County,
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;from all of the customers in a town

- .whlch has been sued in the case mvolvmg the GEMS Landf:Lll :m :
: _,Gloucester Township, Camden. County.s I ST _ ;.
) " Virtually every town has an- underground gasolme tank to fuel‘
fpollce and public work's veh1c1es. b S A s
s Numerous town halls and other bulldmgs contam asbestos
s Many communities. have mumc1pal water ut111t1es._ The recent ﬁ
case where a landscaper contammated a mumc:.pal at th

fertlhzer graphlcally demonstrates the'*-f-potentlal f, -class z-:actlon ultsw':_'fi-" '

SR ‘Iherefore, there are two major questlons ‘Whld'l '/must beyi
- addressed. ‘ SRR LA '
| 1) What should be government s 11ab111ty for pollutlon—,
‘related injuries, and : :
- 2) Considering the fact that there is no real pollutlon
msurance, how will government pay for this 11ab111ty° ;
I want to briefly comment  on the flrst questlon -and  then
dlSCUSS the second in greater deta11 : R : ’
' We need to balance the rights of an 1njured party to collect:
»damages, with the ab111ty of government ‘to. pay. - 0bv1ously, the easiest
answer to the problem is to make govermnent immune fram t.hese suits, -
- but that would be grossly unfalr to the people who. have been 1n3ured.
Conversely, it is equally unfair to expect the taxpayers to pay 100% of
the damages if government was only partly responsible, or was only
responsible for a portiOn of - the negl'igence.-  This is espec1ally'
important because government s legal exposure is 'becommg greater due
to the fact that government has no alternative but to 1ndemn1fy the
contractors it hires to clean up the enviroime'nt-' : Therefore‘, |
‘government's liability should be limited to that portion of the
o negllgence ‘caused by 1ts actlons and the actions of 1ts mdemnlfled
_ contractors. : ’ o
"The second question is howb to, pay for : govermnent's
11ab111t1es. As I indicated before, every town, county, school board,
“utility commission, etc;; as well as the State itself, will have a huge
uninsurable exposure. Each unit of government will either stand alone,
or we will join together to share this risk among ourselves. Let me
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‘v"zls exactly what is’ gomg to happen unle ’

A potentlal solutlon 1s the formatlon of ,an Intergovermnental o

‘ 'Ibvms w1th llttle rlsk w111 ‘ave_‘.a very small prem.um,f
:'-wh11e towns w1th landf1lls, asbestos, "who mdemrufy cleanup:
o contractors will have a much h1gher standard premlum. RER.
' " The total cost of the fund is d1v1ded among the members based'

e o ~on each member s standard premum.

' Clanns are fully reserved and funded ‘as they occur.
‘ 'Therefore, if at the end of the year cla:.ms are more than expected,

»everyone pays an add1t10nal assessment,, ‘Pro. rata, based on '_vt_he_ir L

or1g1nal assessment. ‘ Conversely,' 1f claJ.ms are less than eXpected,.
"everyone receives a dividend. e el
| - The pomt here is that there are no’ large | unfunded, '
o 11ab111t1es passed onto future years. - f . ' | |
: 2)  The fund should -be open on a voluntary basis to all
_.'mun1c1pa11t1es, school boards, countles, and ut111ty comnlssmns, as

-' well as the State government 1tself. ‘Public Law 1983, Ch. 372, already
 permits municipalities to join a Joint insurance fund. However, this
‘ leglslatlon does not allow other types of governmental units to join.
: * be thls law was changed, it ‘would be poss1ble to create a broad—based»
organlzatlon with the greater flnancz.al resources necessary to prov1de
| ';,:-,'_more meanmgful coverage for 1ts members.~ ‘With a larger membershlp, “

"P‘iftthe fund can offer higher coverage 11m1ts whlch should be supplementedv

’ ,.»w1th excess 1nsurance, if any 1s avallable. R , ‘
. I might cament here that the proposal to form - an. excessv
1nsurance pool through the State organ1zat10n would complement thls._ '

_ -~ 3) . The State should offer broad env1ronmental nnpalment
11ab111ty coverage rather than narrow—— n
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S SENA’IOR LESNIAK: Excuse me,
: ;,;_:_;;,organlzatlon, excess msurance? '
| " MAYOR GRUBB- Yes.

ipool, and that would supplement thlS orgam.\zatlonvery well.‘ ' ¥
TR 3) The fund ‘should offer broad env1ronmental nnpalrment'
‘41ab111ty ooverage rather than narrow sudden 1} X , o
:However, the “fund should be able to exclude sites whld'zi:are”"' mmmentf -
1 azardsv or ‘where a- member refuses to cxmply w1th DEP reocmnendatlons',

- :fvnthln a reasonable perlod. . The exlstence of a fund should not become‘“ |

an excuse to avoid' resolvmg env1ronmental problems

, As a matter of publlc policy all members should be able to
) arrange for the fund to indemnify contractors cleanmg up 'problem
: 81tes. Cleanup coverage should be avallable even in cases where the
site 1tself has been excluded as an imminent hazard

| | There should also be an annual deductible which should be

vdetermmed by each member's net revenue. 'I‘herefore, Park R1dge would

have a dlfferent deductlble than, say, Bergen County, or the State
'1tse1f | _ : - I ' '
4) A major advantage of a broad 1ntergoverm|ental fund 1s
v, that a spec1allzed team of engmeers, attorneys, and expert witnesses -
can be retained. ~ If you recall, _one of the problems experlenced by
Jackson Townshlp was developing a defense when its 1nsurers refused to v
handle the case. The fund's team should also be avallable to help
‘members confirm coverage from prior insurers in the event of a claim,
,partlcularly 1n s1tuatlons where the pr1or 1nsurers refuse to honor the
clann. : ' " '
‘ 5) Under the municipal poolmg law, each member town selects
a commissioner who has a vote in electing the fund’s executive board.
This basic pr1nc1ple should be retained even 1f the fund is broadened | _
.L,to include other types of governmental units. "._I‘he executlve board' '
| should include representation fram the ‘State, counties, school boards ' ‘
'and municipa‘lities, so that each has a voice in the operation of the
fund. ' '
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‘the 1ssue .

‘The. lack of coverage for’ "’co
ogran to cane to a halt.,_'f |

o It would be easy to say these problems should be solved at
: , ’the expense of the State ‘I‘reasury or the partles that have been 1nJuredb
~ by pollutlon. But, that is not reallstlc. : If we are gomg to clean up_f’ '

the. env1ronment and protect the flscal solvency of local govermnent,
;'jthen cooperatlve effort is essent].al between the Leglslature, State '
fgovernment, and other levels of government throughout New Jersey. All’
o of us are going to have to part1c1pate. S V
o - Thank you, Senator, for glv1ng me an opportumty to. state my
*eiew;s.: L T 9
SENATOR LESNIAK Thank you, Mayor. Let me say that thls is
"~ 'the most comprehenswe proposal we have seen to date. What is your
background, by the way?- . f e Sl : ’
- MAYOR GRUBB: In addltlon to bemg the Mayor of Park Ridge, I
was orlgmally a consultant.vf I was 1nvolved in puttmg together ‘the
’:[,,Bergen County Mun1c1pal Jomt Insurance Fund, wh1d1 currently has 255

‘ tmembers in northern Bergen County. Tt is the f1rst operatlonal Jomt "
"»ilnsurance fund in the State. - '_" R f A SR |
. SENATOR LESNIAK I can assure you that we are gomg to take
vthe proposal under serlous consmeratlon. :_ L '
il “One point I do want to make. . You nnply 1t, ‘but you do not
“"_'j"spec1flcally mentlon J.t. ~ “One - of the effects ‘in havmg v1ct1ms
o compensated for damages is that it affects the’ actlons of the person
‘ ‘who causes ‘the damages. - As Senator Laskln has mentloned so many times

th:Ls mornmg, when we absolve people from 11ab111ty, or we reduce their -
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CI‘lSlS w111 contmue to escalate unless someth:mg 1s done to resolveﬁ
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liability respOnsibility, we also increase the 'dlance of a reoccurrence
of hazards, and having the health -and lives of people affected because

- Hof less than appropriate actions. -

‘MAYOR GRUBB - I absolutely agree mth you Along that lme,

“’any program that is put together has to have two pr1nc1ples- Number o
_"one, not p1ck1ng up liability for mmment hazards._ “In other words, :
not takmg sanebody else s clalm.r And, nunber two, there should be a
f'deductible, based on the financial 51ze of an . 1nst1tution, so_that )
""',_»fﬁfthere w1ll, at least, be a little sting frcm the claim. e S ’
- However — and this is one of the ironies — let's go back to
" the Jackson Township situation. - We have been talkmg about the fact
 that we need the 1nsurance 1ndustry as a part of the regulatory'_
env1ronment. well, the msurance 1ndustry is in essence saying, "We

" ',are not gomg to be in this business any more."

If we go back to the Jackson Tcmnship 51tuation, what
”advantage is there for homeowners if a claim ends up bankrupting their
_municipal government? I think we can all imagine a $5 million, $5-1/2
million, a $6 million bond issue, or a $15 million bond issue.

iWhatever the final number is, it would have a devastating impact on the

» - fiscal solvency of a municipality. Unless we do something, that is

- exactly what is going to happen.

- SENATOR LESNIAK: What makes your proposal most attractive is
‘that there is a rlsk assessment aspect, so one would be paying based on
the risk, and there is an incentive to reduce the risk in order to
reduce the premium. | |

MAYOR GRUBB: Exactly. Wwhy should Park Ridge, without a
landfill, pay as if we had a landfill? o

'SENATOR LESNIAK: Or, if you have a landfill, you ought to
§ \take proper precautions in terms of administration.. ’ '

'COMMISSIONER GLUCK: Exactly. '

‘SENATOR LESNIAK: Senator Laskin?- _ : :

SENATOR LASKIN: Yes. After what Ray has said, I don't know
whether your points are good or bad because we haven't studied them,
but they are different. That is something I like to see because we
‘have been stuck with three points: The cap, the lessening of the
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"":‘"'-I‘Assemblyman Martm. He has

s there would be ‘an 1ncent1ve for corr ct1ve cti “seems_to.me. |
v we ‘may not only reduce premlums for a town, sud1 as:the_Boroughi.of Park.“f
S R1dge whlch has no- landf1ll, but we may even be able to rate - levels'
'w1th1n landfills or ma]cr 11ab111ty risks. So, if a town is. able to>
reduce 1ts landfill from a category "C" to a "B," or somethmg 11ke
that, they would benefit by havmg a lesser premium, :

| I have one ‘question | regardlng “the rlsk-sharmg structure.
' _ The pomt here s as you 1nd1cate m the last paragraph - 1s that no

e large, unfunded, 11ab111ty would be passed to future years. ‘As you

noted m the begmrung ’ what happens if we really do have a
.catastrophlc s1tuat10n in wh1ch 1t is unreallst1c to fund it in one '

B _"year, Or don't you foresee that under this formula"

: _‘ cover 1t.' :

MAYOR GRUBB- Flrst of all, obv1ously the fund would have an
’ ‘absolute lmut on how much 1t would pay per site —— at least the way I
v1suallze it. However, the way the mun1c1pal poollng leglslatlon has
- been set up — and I think thlS 1s a wise pr1nc1ple -- when a claim
occurs and is reserved, ‘the fund should be pulled up at that pomt to

The danger 1s, if you don t do that - you may 51de-step that’
for a short- perlod of time -- 'you end up with exactly the same}

':'"“‘:"s1tuatlon that has occurred in a. number of other -cases ' where the '

S government has attempted to play 1nsurance company, and where future
”;-’admmlstratmns end up with a c)uple of mllllon dollars worth of

(Aunfunded liabilities, = ‘ : '
_ B However, another advantage to the pay—as—you-go system 1s_
vthat it :meedlately makes all ‘the members, and "all the various
"d;fferent levels of government, aware of what the liabilities are and
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e resolved before addltlonal 11ab111t1es are created.

two or three years — or saneth:.ng llke that.

what is happening.. If you have a- major  claim which -results in
_faddltlonal assessment, I think that- would create a- greater awareness'
for everyone to roll up their shirt sleeves and get these problems

So, thls is a mechamsm wh1ch helps to motlvate and'encou_ age"
"'-:w1th you. 1f you had a real whopper

SENA'IOR LESNIAK: Thank you very much, Mayor. S
MAYOR GRUBB: 'Ihank you, Senator. = . ,
_  SENATOR LESNIAK: Is Mayor Peter Nelson from Fleldsborov'
' Borough present" (negative response) _ ' S o

Is Robert Grist, Governmental R1sk Manager s Assoc1at10n
present? (affirmative response)
_ ' SENATOR LESNIAK Mr. Grlst, can you tell us exactly what, or
close to what, the Association Oof New Jersey Goverrmental Risk andv
Insurance Managers is? ‘ '
ROBERT S. GRIST: Yes.

~ SENATOR LESNIAK: Oh, you have testlmony'? } S

MR. GRIST: Yes. May I hand ‘these to you’ (Mr. Grist
referring to cop1es of his statement ) |

SENATOR LESNIAK: Sure, please do.

. GRIST: To respond to your questlon, and before I go into
my prepared Statement, Governmental Risk Insurance Managers is a catchy
name and it cames out to GRIM. ‘I am a professional Risk Manager, and
have spent many years in the insurance 1ndustry. A few of the other
" people who are in the same capacity throughout the State, oh, two years

ago, felt that everyone needed help. We _needed a place to. exchange
' ideas, not to be at the risk of the insurance industry. We had to get
together and help each other, in particular, the small cammunity. That

*'is what we do on a fairly loose basis; we gather and we meet. I am

speaking ‘on behalf of those people, also, in my capacity as a Risk
4Manager for Atlantlc County. '

My name is Robert Grist, and I came before you in a dual
capacity as the Risk Manager for Atlantic County and as Chairman of the
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S 7,.,_.,;‘appropr1ate1y, espec1ally at: th1s tl.me, K

g-Assoc1atlon of New. Jersey Governmental

Oounty and GRIM, I apprec1ate the opportunlty to _present the followmg" '

"“sk and Insurance Managers,ff;f '
as GRIM On ‘behalf oOf: my

'g_}only a portlon of the current pllght of the ‘ubllc entlty as there' 1s o |

:j'elther restrlcted or no market for professmnal 11ab1l1ty, or for"'v‘
.zpubllc off1c1als llab111ty.. Wlthout thlS, the goverrmental entlty is
_not protected to respond to the act1v1t1es needed to protect or to

o clean up the env1ronment.

The 1nsurance that 1s avallable today 1n New Jersey to the

o “ﬂ’camnerc1al or publ1c buyer is belng 1ssued w1th reduced coverage, lower o

”f'“‘*lunxts, and dramatlcally 1ncreased premlums. : 'Ihe calendar year 1986
"portends the p0531b111ty of an entlrely new general liability pollcy,
"'”whlch m many areas, may be even more restrlctwe ‘than those pollcles v
'1ssued 1n 1985. I believe the Insurance Ccmmss1oner alluded to her

*hearmgs w1th the insurance 1ndustry relatlve to this new policy. The .

-l 1mpact it w1ll have is. ‘that . those people who are not educated in the

field of 1nsurance are going to have a very large surpr1se when they go R
k‘ to collect under the1r msurance pol1cy, because they are revertmg'
. back to the 19503. . f v .
s ‘} _‘ v It is apparent that those canpames underwntmg insurance in
New’ Jersey have “taken the pos1t1on that w1th the leglslat1on in

) _..ex1stence, and fram the Jud1c1al rendermgs based on these laws, they
:are unable to make a reasonable underwntmg proflt in New Jersey. '
. This has resulted in a s1tuat10n whereln the only comnerc1al insurance

[currently bemg wrltten in: the State of New Jersey is that bemg_f)
E f‘ wrltten under ‘the force of the Governor s emergency actlon.

In order for the publlc ent1ty to be able to respond to the
E obllgat1on to protect the env1ronment fran pollution, there must be a
-reasonable ‘source of msurance ava11ab111ty.» ~In my opinion, this



| . which may be in the form of the return of .some i

ava1lab111ty w1ll only be developed through proper leglslat1ve change,'.”;_

_un1t1es, a cap on the

‘11ab111ty lmuts mact and I don t mean,‘ 'Senat\or, to keep bemg o
»h_repet1t1ous, but this is where we. are — iand re11ef frcm fexposure to
3 joint and several’ liability. - ‘The leglslatlve rehef set. forth in the
-'-,.:precedlng ‘will aid the public ent1ty, the prlvate contractor 1n‘ the

funder the concept of strlct 11ab111ty. :
Vcontractor who 1s go1ng to clean 1t up
polluter? He is trymg to do his job, but he Just can 't do hlS job_
- currently. .. _ . )
_ The actions of your Ccmnlssmn -may develop an acceptable'
| 1nsurance market in the area of env1romnenta1 l.mpalrment liability;
vhowever, w1thout the proper relief in the other areas of 11ab111ty
insurance — in particular publlc off1c1als - the publlc entlty in New
‘Jersey will not be able to respond to the mandates “to protect the
environment. : - ; R : : _
p "To sum up the dilemma of New Jersey counties, they are
mandated to solve. the solid waste disposal problem, which - often
involves the \acquisbition of o0ld landfill sites, or the developnent of
new landfill sites. At the same time, the counties are unable to
insure against any risk that might result ,frc_mvthese ‘activities which '
puts the taxpayer in the position of having to bear the cost of
development, and the full cost of any liabilities.
This situation cannot be looked on in a vacuum, as the public
official who makes the decisions how to address the solid waste
) disposal problem is unable to obtain liability protection for his
_decisions. This means in the context of solid waste management, that
. the public official must make decisions that' risk the full assets of
the publlc entity and his own personal assets, whlle being ccmpelled to
‘make these decisions in the absence of any insurance coverage.
 SENATOR LESNIAK: Senator Laskin? _ o
SENATOR IASKIN: You are the last witness',nso I gues‘s' I'11
ask some more questions. _ ' ‘
MR. GRIST: Please.
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- q'?;,’:;solutlons, and I don t say thlS m a cri

SENATOR LASKIN We go back ‘o the  ‘same: bas1c threex‘::_,\;*' -

W':_"frustratlon mth meo , 'Ihey seem to be ’the three solutlons‘ that crop up}" "
”all the tlme The cap on- the lmu’c of ) - Ju k

ut a cap on the 11ab111ty, »s .1r to say that:‘

-vegetable ’ whlch you have created, or we hav_' created ¢ Or someone has

- *' created by negl1gence in the pollutlon f1eld-¥ Is it fair to’ say that

person is a. vegetable and 1s only gomg “to be gettlng "X" dollars

because of a cap, when we really knw ‘he deserves more and probably’ .

" ‘needs more by way of medlcal care for the rest of his’ 11fe° That is
o ,»the problem I have with this cap. thlnklng. e TR -

' - GRIST‘ I w1ll respond to that 1n several ways. One, do ’4
5I th1nk ‘there is a social response to those people" I think they and '
_,the1r fam111es need to be supphed w1th thelr ba51c needs. i w111 go

" back to my position on  fair housmg. ' I think eéveryone needs decent

" -,-“housmg, but I don t. thmk they need blue toilets where a wh1te .one
Cowin suffice. : e A I
. SENATOR IASKIN: How v,i_:'l'o" youf-proyiae_ aeceht care for that
descrlptlon I gave you? B R i
' ‘MR. GRIST: I made a notatlon here, 31r, that I belleve may -

be one of the answers. I was followmg up on one of the other

e 'speakers. I th:mk the answer mlght be some type of govermnental‘

) »ffundlng, an msurance pool as mentloned by Mayor Grubb, ex. of — that
,;1s msurance language for excess of =—.a bas:.c retentlon. , I thlnk,
everyone 1nvolved, -the countles and maybe -some of the small

: 'mun1c1pa11t1es, are going to- hurt at “this, but I thmk we have a
e respon51b111ty for some ba31c retentlon.-_ But it has ‘to be a source

' ‘above that basic retentlon to which we go. : e o
- You're asklng for respons1b111ty agam. I think the Jackson .
' ‘_Townshlp rendering was an overkill.

| SENATOR LESNIAK: Let's stay on the issue of caps. v



GRIST Yes, 81r.. e R S
SENATOR LESNIAK . Stay -on the issue of caps. . You re
(_ : basmally saylng ‘that person s fam11y should be covered by welfare. '
MR, GRIST: I don't say welfare, su.» I thmk there is. sane

= type of obllgat1on. Now it may be welfare, and 1f 1t s, maybe there'

©is some type of fundmg. I don't thmk anyone— In th1s day and age,l '

. .L,we do not throw people on- the street to be eaten by the dogs, no. AN
el &“SEM'I'OR I.ESNIAK Oh, we g1ve them welfare though. o
GRIST Yes, 31r.v" RO L L ey v ‘
SENA'I‘OR LESNIAK: That is how. we. should take care of that
o _'person because of someone s negl1gence'> Thelr fam1ly should have to go

| on welfare” G e

, GRIST- don t thlnk they should have to go on welfare
because of negllgence, no.

SENATOR LESNIAK: That is what a cap could do. ,

MR, "GRIST: A cap could do that; yes, sir, a cap could do
- that. But again, I'm lookmg at a position— I 11 put my Risk Manager E
of Atlantlc County hat on now. I do not ‘know how, right now, and I am
~ working on a budget-- I do not know what to budget for 1986. I had a.

s 300% increase in my liability insurance last year. I budgeted 100%

,mcrease. Do I do that this year? .
Do SENATOR LESNIAK: But the solution to that problem is what we
are looking at.
"~ MR. GRIST: I understand that. t
SENATOR LESNIAK: We have to look at the ram1f1cat10ns of

whatever solutlon we came up with. - ' ’ S

: lV[R GRIST: It is not overly s:.mpllst1c. It 1s a camposite
of all of the thoughts of the people. Mayor Grubb's 1dea of a pool
will entail everyone. - The State “wil'l ~have ‘to be mcluded_‘ in that.
Some of your small cammunities have too old dumps. " They just can't do
a thing with them. A county the size of Atlantic County could probably
-v_Starxd' on its own, be uninsured.. Now, they will not like me for saying
‘that, but they probably could. The public official dilemma on top of
vit——' They have to make the decisions on this, which is another area
outside of your Commission.
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S SENATOR LESNIAK . -And wecan‘tget 1nsurance, because we've

Senator Laskm”?”'; o
SENATOR I.ASKIN

| ,"‘ .seems to me that perhaps my free market thmkmg cannot wm out 1n the

'area of 1nsurance._ I an. startmg to th1nk that maybe we have tov_ o "

'_regulate the 1nsurance 1ndustry to make them do what I thmk they
- should be domg in the free market f1eld. PR S o U |
' " The 1nsurance mdustry, m my ‘opmlon, and I ll say it

' agam—- I th1nk that New Jersey has become a haven for the 1nsurance

L 1ndustry, not recently, but. tradltlonally. The premlums on everythlng, =

’ 1nc1ud1ng the hcmeowners that I spoke about ‘with Camussmner Gluck—

o I know that the homeomers premlums are now - belng Jlowered ‘a little »
b1t, but they are so hlgh that any 1ower1ng is. st111 gomg to keep them -

hlgh I am starting to thmk that maybe government 1s going to have to
. step 1n a 11tt1e harder w1th regulatlon of these 1nsurance campanies to -

L mandate certam coverages. 5

SENATOR LESNIAK That was addressed to me because I am not
': sure how I put those 1deas in your head, Senator.
’ GRIST. May I speak? . : :
, , SENATOR LASKIN- ‘Well, your concern about the problems has;

,brought a lot of 1nfonnatlon to- me. It has made me thmk that maybe a
= :fwconservatlve approach 1s not necessarlly the rlght approach 1n thlS

_"area.w_ R ‘ : ‘ R
. AT MR GRIST' Speakmg ‘as’ an ordmary, everyday insurance
" »person, and followmg pretty much. the 1nternat10nal trend of the

,1nsurance mdustry, really, Tit becanes 1nvolved You' ve heard

o about capac1ty, pollcyholders, and the "whole thlng." I think you are
.gomg to have to cons1der that the “insurance mdustry does not like the



3ud1c1a1 rendermgs in New Jersey. Itdoes not 'like, 'thel'r_ae_tistr;_‘itiesy;_x

o the local bar ass001at10ns——

SENA'IUR LE:SNIAK Excuse me, I m sorry We heard test:.mony

" f’that thls is a problem natlonw1de. ‘

: 'MR. GRIST: Yes, sir, 1t 1s, but New Jersey is. a bad word dnc

the 1nsurance mdustry. Our Tort Claims Act-- ' We'-have ~paid clalms 1n"‘ .
o wa ""'n""‘the world do.we

" and.;there were horrendous

my county, we are a self-msured oounty:*

.- ~have a respon51b111ty, but we had that much,

‘__'.mjurles. - - R S SR iR
STy ‘,SENA'I'OR LESNIAK ‘But Jomt, and several 1s natlonw1de.
MR. GRIST: Not in all states. S i

SENATOR LESNIAK: Under CERCLA AND RCRA it certalnly is. 7

’ ,MR. GRIST. Okay, then 1 stand corrected, sir. The

‘render:.ngs by the Jucuc1ary in New Jersey apparently—— Maybe it is not

correct, but  the 1nternat10nal market says, "Oh, New Jersey> " My

‘underStanding' is == I am probably"nOt correct- in the exact percentage .
— that of the pol1c1es wrltten in New Jersey, 85% goes out of the R
- country to the reinsurance market. I thmk poss1bly one of the |
solutlons would be a strong stand collectlvely on the part. of the
' Nat10na1 Assoc1at10n of Insuranoe Caumlss:.oners. If you have 40, or
30, _stron_g industrial states that take a position, then the insurance
industry in this country, and world-wide, ‘would stand up and take
notice. I am afraid that New Jersey, standing :aiohe, might have ‘some
pi:oblems_, because they do pull licenses, although they say they won't ’
do it. It is hard to tell someone they ha{ze to do that with their |
- money. 4 - L -
o SENATOR LESNIAK: ‘Senat‘or;' Laskin, do you have any more
'questlons’> S ~ o
- SENATOR LASKIN: = No, thank you. =

SENATOR LESNIAK: ‘Assemblyman' Martin?

ASSEMBLYMAN MARTIN: No questions. - o |

.~ SENATOR LESNIAK: Okay. Thank you very xﬁuch. This concludes
'»today's hearing. We will meet again on October 24 to hear the defense
by the insurance 1ndustry. k

(HEARING CONCLUDED)
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“‘New Jersey Offlce of Leglslatlve Serv1ce
State House Annex

‘Room No. 305

Trenton, New Jersey 08625

Attn-“'Ms.QDrace’
Dear Ms. Drace:

“For. the past flfteen years, we have been ‘inthe -insurance
_restoratlon business. Four years ago, we were asked by various
"1nsurance carriers to become involved with pesticide contamination
‘claims and to develop decontamination procedures. ‘We accomplished
this task and have been successfully decontan1nat1ng residences for.
the past four years. During the course of that time, we sincerely
--believe millions of dollars have been saved by the insurance industry
" due to our quick response and reallstlc approach to handling these
unlque problems.

Now, after four years of serving the public and insurance 1ndustry
without filing even one claim, we are faced with the problem of
 being without insurance coverage. Fully aware that we cannot continue
business without insurance, but being unable to obtain coverage,

.we must ask for your ald. We are only one of many companies facing
“the same dilema. S C Tyl e e T '

‘We serve not only the insurance companles, but the people who
through no fault of their own become v1ct1ms of chemlcal contamlnatlon.

In this day and age ‘when chemlcal contamlnatlon is a real nlghtmare
and -not just something that could happen -in the future, we urge
you to look into this oroblem. Your a551stance is greatly needed
Very truly'yours,

CONTAMINATION CONTROL UNLIMITED

- Alan Goeltz

AG/ejd

X



BOROUGH ADMINISTRATOR

e T | 'sonousuor"s.oomme_
LT e coumvor PASSAIC.

101 HAMBURG TURNPIKE
. NEWJERSEY 07403

MICHAEL D LEARY

(201 ) 838 7995

ifThe Honorable Raymond Lesniak
7%Chairman e e T
'-;Leglslative Env1ronmental Impairment
ijiability Comm1531on o '
:f,state House Annex
"Trenton,N J. 08625 |
Attn: Ms. Denice Drace

‘October 10,1985712*-

'DearfSenator“Leshiak,

On behalf of the Mayor and’ Counc1l of the Borough of Bloomlngdale,
NI would like this letter entered for the record to reflect our.
'concerns on the avallablllty anf affordablllty of insurance..

fThe Borough hasy for the past several years, had competltlve blddlng ,
'”\on it's insurance policies. Wlth this procedure and a favorable market,
the Borough's payments for all its insurance (outs1de of Group Medlcal
. jCoverages) dropped from $75,000 in 1982 to $66,100 in 1983. This

y'payment rose to $72,710 in 1984, reflectlng a 10% increase whlch the

: Borough was able to absorb. I should also p01nt out that some coverages .
‘were 1ncreased in that year after we studled our rlse exposure. We
"-concluded that the increase was a small price to pay to assure our

vtaxpayers of necessary,coverage in the event a maqor loss occured.
-‘Durlng the flrst few years the Borough's pollcies attracted four to
':five agents a year that were w1lling to provide coverage in that atmos~

h phere, the agents attempted to glve the Borough better coverage and
'serv1ce every year. ~ : -



'This picture changed dramatically when Bloomingdale bid its ,,;p“~5v'
- insurance in 1985. The pricing on the same coverage we had in 198#
"rose from $72,710 to $92,800, a 26% increase. ‘The Borough received

'”»only one bid even after fifteen agencies dn- ‘the- area were contacted.»
. The explanation we received over and over from the. agents was that

"aunicipalities had become a. high risk due u‘the various functions they ,
r.perform and ‘the possible liability exposure;established in ‘the " ‘
',Jackson Township Case. T R

- j:fThe Borough was forced to make very difficult decisions in i’szbudget

) eliberations in order to accomodate- these increased costs.gu»”v
Aato expand other MuniCipal Services were postponed. Fortunately,
lthere were no cutbacks. e .
Now, we are being informed by our agent that the pricing may double
or triple in 1986 for current coverages.}The Borough Wlll not be
able to absorb increases of this magnitude and there is no. ‘doubt
'some coverages or other municipal serVices will have to be reduced.

F'In this Situation, the taxpayers are gOing to be the losers,
they will either pay higher premiums for less coverage or incur the risk ,

~of a maJor lawsuit.

- We would think that the municipalities and the Sate must examine

; “the poss1bility of alternate methods of obtaining coverage. Pooling

 and self insurance among muniCipalities in order to share the
increasing costs and risks may be a potential solution. We feel - _
the Legislature should attempt to have regulations that will make
’7laccess to these alternatives easier. SRR : o

fichael Leary’




My name is Marlen Dooley. ‘I ‘am an: env1ronmental advocate',r

k"f_for the New Jersey Publlc Interest Research Group (NJPIRP)
';j‘NJPIRG 1s a statew1de non-proflt. non-partlsan publlc 1nterest
?ﬁﬁgroup that works in the areas of env1ronmental preservatlon.

fff{on behalf of its 62 000 members.;,‘u

‘consumer protectlon. .and- corporate and government accountabllltyg

NJPIRG recommends three solutlons to the present environmental

7:_:11ab111ty 1nsurance crlsls.t Both prlvate 1ndustry and publlc

”'entltles should be encouraged to develope self 1nsurance programs.

A,vThe state should ‘take on the role of relnsuror.:The state should

“take a more actlve role 1n regulatlng 1nsurance 1ndustry rate -
“maklng. ‘ ' '

';,'Ql Self Insurance and State Relnsurance Programs :

e | The Property-Casualty 1nsurance 1ndustry s threat to deny
"”ff:coverage to high risk enterprlses is not unlque to the area of
f'fenv1ronmental llablllty 1nsurance._ The Seventles saw the sharp
“ﬁﬁifrlse in llablllty and malpractlce insurance premlums and the "
j,/Slxtles saw the denlal of 1nsurance for the 1nner cities. W
**LifRobert Hunter. pres1dent of. the Nat10na1 Insurance Consumer _
5f0rganlzat10n. 1n testlmony before the Subcommlttee on Commerce.
“Transportatlon, and Tourlsm. stated that the problem is a _
cyclical one. - He noted that ‘when he was federal insurance
vadministrator;jmalpractice insurance‘premiums sky rocketed.
. Although:the federal government‘inveStigating the situation -
eventually found the "Cr151S" ‘to be unwarranted, half the

—_— u___icrscv_& Mr_nie_%ﬁ:_ﬁe_s_ear_h_ﬁr.nup —_—



LT T ey

_ states nevertheless reduced victims' rights in malpractice
- cases.

__‘,vw' It is p0551ble that the same sequence of events 1s now
imoccurlng. ‘We, therefore.'urge the commlss1on to 1nvest1gate ‘
];the true nature of this insurance cr1S1s before maklng drastlc
é;changes in. llablllty standards.- o :

a. State Sponsored Relnsurance Programs

NJPIRG is aware, however. that during perlod of 1nsurance
"5company w1thdrawal and price hlkes. very real problems face_i%7”
' 5fﬁmun1c1pa11t1es and businesses. Many cannot afford. or in
‘*fyimany 1nstances. cannot even obta1n env1ronmenta1 11ab111ty .
‘*1nsurance.- It is NJPIRG's pos1t10n that FAIR plans should be; ’
‘instituted by the state government. Th1s system was utilized
in the 1960's when insurance companles ‘refused to insure 1nner
tc1t1es that were likely to incur damage during the rlotlng. '
.- The federal government became a relnsuror for insurance
. companles.' Companles agreed to partlclpate 1n an 1nsurance
‘,pool and thereby guarantee coverage to all. partles ellglble .
for insurance. The insurors pald a premlum to the government
' for thls serv1ce.' And, desplte the 1nsurance companles 1n1t1al
claims for withdrawing (that insuring inner cities was unproflt—
able) "the federal government made $125 million wr1t1ng this
jrelnsurance w2

b, Self Insurance:

‘ In addltlon. both 1ndustry and munlclpalltles should be
encouraged to form self 1nsurance pools. This can be accompllshed
" through relaxing laws prohlbltlng such act1v1t1es. To self
‘ “1nsure,'mun101pa11t1es or industries place the premlums ordlnarlly
’heﬁpald to insurors. into a common pool, -~ Claims would then be
paid from this account., It may be'helpful to ‘examine Senator
'Stafford s :(R.°Vt) Risk Retention Act amendment to the federal
Superfund. This act allows chemical companies to create
:1nsurance pools. o | '

2 New Jers;y Should NMore Actively Reﬁulate Insurance Companles

, Insurance Companles were granted a monopoly under the
McCarronéFergeson Act. Congress left to the states 2ll power
~to regulate the insurance industry. Accordlng to a recent

5><



' llzed. Thls resulted i
1 Vapparent that the e o
;sks ‘and” premlums._ This 1ed;to , h oompanles
ften flghtlng over seemlngly'unde : - “An
g 3;excellent example of this’ was the MGM Hotel flre. Coverage
'"*ffor the hotel was wrltten after the flre.fs.wi~v R -
- 8 - In recent years these 1nvestment practlces have become‘
‘bfjaless profltable.. The gap between 1nvestment galns and e

o premium shortfall is much smaller.¢ Now. 1nsureds are flndlng :

"~; nunprecedented rises in their insurance premlums.' This is _
‘1ifnobecause 1nsurance companles are now not only coverlng rlsks,_ﬁ
* _but also coverlng the lost 1nvestment proflt. ‘The present
Q-81tuatlon could have been less dramatlcclf the state took
v ‘'a more. actlve role in regulatlng the 1nsurance 1ndustry.c.

’7,NJPIRG applauds thls commlss1on for the actlon now being
_ ‘taken, We further urge that the state take a more active
”-T-role in overseelng the 1nsurance rate determlnatlons.

“In addltlon. it is 1mportant to note that if there is:
- a clearer relatlonshlp between rlsks and premlums. the -
,hvmanufacturlng and productlon 1ndustry would be more safety
*ﬁﬁconsolous, because it would be more cost effeotlve. Act1v1t1es

*_fthat are very dangerous to the communlty warrant hlgh
i?premlums.e Had thls 1ncent1ve been 1n operatlon in the past.
- we mlght not have the env1ronmental problems that we presently v

’ffﬂB;:Present Tort Law Should Not Be' mOdlfled
. '7 NJPIRG opposes caps on llablllty or alteratlon in the
“strlct;llablllty,standard»as thepsolutlon to the present
-insurancevsituation}pPolluters]Should,remain,responsible.
" because they have created the problem. -Our justice system

b



,f should not be altered to place a heav1er burden on 1nnocent;&r
V1ot1ms of tox1c tragedles. In addltlon. oompanles are

‘"foften better 51tuated flnan01ally and often have access to dﬁhi

- records and 1nformatlon that makes the burden eas1er for
li'them to bear. L e ’47, s e
jt Lastly, llmltlng 11ab111ty would yleld no 1ncent1ve
,'or owners to operate hazardous facllltles more safely. e

‘ConcluS1on E e i R e iy T S T
, NJPIRG flnds that the premlum sky rocketlng 1s a
gcycllcal problem. For the short term,,the state should L
Qoffer to reinsure 1nsurors w1111ng to cover: env1ronmental

thzﬂllablllty insurance holders.-Self 1nsurance pools should

also be encouraged. . ,

‘ For the long term. the state should 1mpose strlcter
lregulatlons on 1nsurance company rate making practlces.
,’ ) - NJPIRG opposes caps on 11ab111ty and modlflcatlons of
- the present tort law, o - :

I appre01ate belng given the opportunlty to present o
’thls statement to the Commission. NJPIRG commends the

o Comm1851on for 1ts 1nvest1gatlon into thls dlfflcult and

1mportant area, ’ o



" poomyorss.

3, 'Statement of Natwar M. Gandhl. Group Dlrector,
L _Tax Pollcy, General Government Division, U.S. R ‘}
 Government Accountlng Offlce.before Amerlcan Rlsk R
and Insurance Offlce. August 20. 1985, P 2.'_ ‘ .
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
DI1VISION OF ENVlRONMENTAL QUALITY B )
: * BUREAU OF PESTICIDE CONTROL S
. 380 Scotch-Road, West Trenton, N.J.-08628 -

Ms. Denlse Drace . .
“+ NJ Legislative Service
State House Annex-Rm. 305
rTrenton, NJ 08625

: Dear Ms. Drace' ‘

o The purpose of th1s letter is to submit test:umny to the E:nv:.romrental
Inpamnent Liability Insurance Study Comnlssn.on. - .

This Bureau ‘licenses businesses whlch apply pest1c1des for hire. . One

& of 'the requ:.rements for business registration is that the firm carries certain

minimum liability insurance coverage. This is mandated by our regulation
N.J.A.C. 7:30~7.4 (copy enclosed) T » s

. Our offJ.ce is recelvmg an ever J.ncreasz.ng number of complaJ.nts from the
bus:Lnesses we regulate that they either cannot obtain the liability coverage
necessary or that the premiums are so high that they cannot afford the cost.

. Since our regulations mandate that they must have general liability insurance
- coverage, businesses without coverage must either go out of business or
operate illegally. - The very high premium costs are very detrimental espec:.ally
to small businesses.

, I assure you -that this insurance crisis is very real, I fmnly urge the
..:_._-'Camassmn to recommend measures to allev1ate thJ.s situation.

* Thank you for prov1d1ng th:Ls opportunlty to present these comments. if
. I can be of any assistance I can be reached at (609)292—5890. :

S:mcerely, ' L.

P»—ww-—

“Ralph C. Smith '

Certlflcatlon/Reglstratlon Supermsor '

" NJ Bureau of Pesticide Control . :
RCS:oar
- Enclosure
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"7;~fgi;New JERS‘Y DEPART%ENT oF

,‘-ﬁijﬁReglstratxonv
J.A.C. 7:30-7.3
J.AC. 7:30-7.4

:Records ;jf

F1nanc1a1 respons1b1]1ty‘h;,.3; ;u¢};f e

. f’ybf 7:30;7;5'. A551gnment of work

;‘:JL 7§30~7{G4 Den1a1, suspens1on or revocat1on of pest1c1de app11cator
e “_‘bu31ness documents S : ey o :

~¥fth;J;A;C,f7i3Q§7,7; Add1t1ona1 author1ty




 SUBCHAPTER 7 - -
PfSTICIDE APPLICATOR BUS ES:

Syl The fol]ow1ng words and terms. when usedt1n,‘n ‘
"follow1ng mean1ngs un]ess the context c]ear]y indic

i rand“ or "Brand name" or "Trade name" means the character1st1c des1gnat1on
~,;by words, symbols, name, number or trademark of a specific, particular pesticide

- or formulation thereof under which the pest1c1de is distributed, sold,: offered

' for sale, handled, stored, used or transported in the State of New Jersey

"Commerc1a1 pest1c1de app11cator" ‘means any person (whether or not he is a
private pesticide applicator with respect to some uses) who uses or supervises the
use of any pesticide for any purpose or on any property other than as prov1ded by
the def1n1t1on of "private pest1c1de apolicator." = - e :

v "Commerc1a1 pest1c1de ooerator" means any person ‘who app11es pest1c1des by
. equinment other than aerial under the direct supervision of a respons1b1e
commercial pesticide apn11cator :

~ "Deoartnent" means the State Department of Env1ronmenta1 Protect1on
"EPA" means the United States Env1ronmenta1 Protect1on Agency

"Person" means and shall include corporat1ons, compan1es assoc1at1ons,
societies, firms, partnerships, and joint stock companies as well as individuals,’
and shall also include all political subd1v1s1ons of th1s State or any agenc1es
or 1nstrumenta11t1es thereof.

"Pest“ means (a) any 1nsect, rodent, nematode, fungus, weed, or (b) any
other form of terrestrial or aquat1c p]ant or animal life or virus, bacteria, or
.. other micro-organism (except viruses, bacteria or other micro-organisms on or
"’1n Tiving man or other an1mals) which is 1n3ur1ous to health or the env1ronment

"Pest1c1de" means and includes any substance or m1xture of substances
v}]abe1ed designed, or intended for use in preventing, destroying, renelling
or mitigating any pest, or any substance or mixture of substances labeled,
designed, or intended for use as a defoliant, desiccant, or plant regulator,

.h provided, that the term "pesticide" shall not include any substance or m1xture

of substances which the EPA does not cons1der to be a pesticide.
"Pesticide applicator bu51ness" means for the purposes of this subchapter

any person who either wholly or in part holds himself out for hire to apply
pesticides in the State of New Jersey

IlX



"(a) Every bus1ness requ1red to reg1ste,¢ a%') = egpro
.A C.7:30-7.2 :shall keen, for each’ anp11eat1on of es‘1c1des made by that

The date of appTicatton,
The place of apnlication; ‘ e
. i The ‘brand or trade name of.each. pest1c1de used symbol represent1ng
L such nane, providing the business also keeps a list which c1ear1y correlates
:ai,“the symboT used with full and.complete pest1c1de product nanes, L .
o . 4, - The amount of each pesticide used;. S
5. The dosage or rate of each pest1c1de used and
.6, The name of the person mak1ng the app11cat1on

e (b) In add1t1on to the records requ1red by (a) above, the bus1ness shaTT
rga)so keep, in wr1t1ng, the fo])ow1ng 1nformat1on T , o

R 11. ‘A 1isting of the names and correspond1ng EPA Reg1strat1on Numbers of
“_‘all the pest1c1des applwed by the bus1ness, and \

. 2. The names and app11cator reg1strat1on numbers of a]T the cert1f1ed and
registered responsible pesticide applicators enp]oyed by the business together with -
~ a delineation of the applications for which each is responsible. (The delineation
~..may be.by type or category of apnT1cat1on or by any other class1f1cat1on or group1ng
*',used to defwne respons1b111ty ) - . :

: i. . This 1nformat10n may be kept seoarate]y from the records requ1red
' by (a) above or mav be integrated with such records by including on the record
- of each pesticide application the full name and EPA Registration Number of the
_ 'pest1c1de used and the name of the app11cator resoons1b]e for the application.

e -(c)- A1l records and 1nformat1on requ1red,to be,kept pursuant to this ,
. section,or copies thereof, shall be kept for a minimum of two years at the place
:xtg;of business and must be 1mmed1ate1y ava11ab1e unon request by the department

(d) A pesticide app]1cator bus1ness shaTT, upon wr1tten request prov1de
'customer with a copy of the apn11cat1on record which is required to be kept
R pursuant ‘to this section and wh1ch perta1ns to a pesticide application oerformed

. for that customer. . -

o 7:30-7, 4 F1nanc1a1 respons1b1hty

: (a) Businesses requ1red to reg1ster under N.J.A. C 7:30- 7 2 shall submit
with the application for reg1strat1on an attestation by the person providing
‘the coverage that the business has in force an insurance policy (or surety bond
in equ1va1ent amounts) wh1ch neets or exceeds the standards set forth below:

13X



(b) The department, in. add1t1on to any pena1t1es author1zed by the Act may

deny, suspend, or revoke the abnlication or registration of a pesticide app11cator o

<. business if the app11cant or pest1c1de applicator business has failed to comply
with any prov1s1ons of the Act or any ruTes and regulat1ons promu1qated thereunder.~

' 3o'7u7 Add1t10na1 author1ty

: In the event of the 1ssuance of a f1na1 ‘order assess1ng a civ11 pena1ty under

~Section 14(a) of the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C.

135 et '$eq.) or a-criminal conviction under Section 14(b) ‘the department will
view agd may suspend or revoke the regxstrat1on of any person 'S0 assessed or
nv1cte - . T SR - s ‘
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