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~ JOINT RESOLUTION NO. 4, LAWS OF 1970
Approved June 18, 1970

SENATE JOINT RESOLUTION N

' STATE OF NEW JE

o -

-~ o

_

INTRODUCED APRIL 9, 1970
By Senator BATEMAN

Referred to Committee on Insurance
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A JoixT REsoLuTIoN creating a commission to study certain antomo-

bile insurance matters, including the ‘matter of a

automobile accident insurance plan.

tino fanlt?”’

WreRras, There is increasing interest and concern with the prob-

lems of compensating through some form of insurance those

suffering injury or damage by reason of antomobi

and

Waereas, A full and complete cxamination of exist
posed methods of effecting compensation, through

antomobile accident victims is desirable, to the end

le accidents;

ing and pro-
nsurance, of

that all pos-

sible improvements may he hroﬁ_;rht to light and exposed to the

view of the motoringf pﬁblic of the State of New Jers

ev;

Wuereas, The cost of automobile insurance has undergone a sub-

stantial increase; and

WaERrEss, Many persons are faced with the prospeet
to.serious liability or economic hardship because of

automobile insurance companies will not provide a

of exposure
the fact that

utomobile in-

surance at a cost within their means and in some énses will not

provide insurance at all; and -

WHEREAS, Such restrictive underwriting practices on the part of

certain insurance companies are detrimental to the interest of

this State and its citizens; and

WHEREAS, It is the duty of the Exxecutive and Legislative Branches

of government to inquire into and provide reme
inequity that may exist and to strive for improven
ing systems or to make fundamental changes when 1

practicable ; now, therefore,

o vi

Liies for any
nent in exist-

ecessary and’
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Be 11 RESOLVED by the Senate and (iengral Assembly of
of New Jersey:

1. There is hereby created a comm’ sion to consist of
bers, two to be appointed by the Speaker of the General

from among the members of the General Assembly prov

,f-ll,r: State

line meni-
Assembly

iding that

no more than one of such appointees shall be a member of the same

political party: and two to he appointed by the President of the

Senate from the membership of the Senate providing that no more
than one of such appointees shall be a member of the sa }e political
party,'and five shall be citizens of this State to he appointed by the
Governor. The five citizen members shall include one member of
the insarance industry and 2 members of the legal profession who
are members of the Bar of this State. ]

2. The commission shall organize at the call of the Governor as
soon after the appointment of its members as is practicable. The
Governor shall select a chairman from among its members. The
commission may appoint a secretary who need not he a-member

of the commission.

3. It shall be the duty of the commission to study, hol
both public and private, and inquire into those cost factor

late to automobile insurance premiums, such as marke

d hearings,
s which re-

ting costs,

legal fees and property damage costs; to review the conc("zpts of “‘no
fault’’ automobile insurance coverage for the purpose of evaluat-
ing its feasibility and adaptability in this State and its effect upon

automobile insurance premiums and the citizens of this State; to

compare present methods of compensating vietims of lantomobile
midents through court proceedings with other judicidl or quasi-
judicial proceedings, including a review of possible improvements
within the framework of the present system, such as comparative
negligence and arbitration; to study and investigate the desirability
of eompulsory medical payments coverage by automobhile owners,
and costs related thereto; and to make such recommendations for
legislation as it deems desirable and appropriate.

stance and
avail itself of the services of such employees of any State, county

4. The commission shall be entitled to eall to its ass

or municipal department, board, bureau;, commission| or agency
as it may require and as may be available to it for said purpose,

and to employ counsel and such stenographic and clerical assist-

ants and incur such traveling and.other miscellaneous expenses as
it may deem necessary, in order to perform its duties, and as may
be within the limits of funds appropriated or otherwise made avail-
able to it for said purposes.
vii
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1 5. The commission may meet and hold hearings at suth place or f
2 places, within or without the State, as it shall designate rluring ihe E
3 sessions or recesses of the Legislature, shall report its findings and 2 .

4 recommendations to the Governor and Legislature as soon as pos-

T IR R B
s .

5 sible, and accompany the same with any legislative bills which it

6 may desire to recommend for adoption by the Legislature.

.,..,......_A_.,-.‘.».-‘
PN P .
" -
3

1 6. This joint resolution shall take effect immediately.
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SUMMARY STATEMENT OF COMMISSION'S

"RECOMMENDATIONS

Offered in compliance-with JR 4, paragraph 3 of

wherein-—-

"It shall be the duty of the commission to make such recommenda-

tions for legislation as it deems desirable and appropriate.”

Resolution,




SUMMARY STATEMENT OF COMMISSION'S RECOMMENDAT IONS

After extensive research and careful study of the responsibiliﬁies
delegated to it in JR 4, the Commission arrived at the statement of .
recoﬁmendations which appears below in summary form. The reasons
underlying these reCOmmend;tions together with full-expiana;ory comment
are set forth in the chapters which follow this section.

The Commission believes that its recommendations sﬁpply'the New
Jersey automobile insurance market with the substance and structure
for a solid program of reparation reform. However, it has left to
Athose who will draft such implementing legiSlatioh és may be accorded
its program the task of providing the procedural detail, including

statutory definitions and references, appropriate to the authorship of

a definitive legislative bill.

ReCommendation 1. Personal Injury Protection LNo-Fault)ACoVerage

(L.0) All compulsory automobile liability insurance
policies as defined in section 2.0 above, shall include,
personal injury protection coverage (PIPC) providing
for the prompt payment on a first-party basis, and with-
out regard to fault or negligence liability, of auto-
mobile accident insurance benefits as follows:

(1.1) Covered Persons: To the named insured and mem-
bers of his household who are injured in an automobile acci-
dent, and to authorized drivers and guest passengers in the
insured car who are injured while occupying it, and also to
pedestrians struck by the insured car;




(1.,2) Personal Injufy Protect{on Benefits:

(1L21) Al reasonable expenses for ambulance, hospital,
nursing, medical, surgical, dental and rehabilitative services,
including progthctlc devices, made neccessary by such injury;

(1.22) Funeral, burial or cremation expenses not to
exceed $1,000 per person; ' :

(1.23) Disability (and survivors) benefits for loss of
income due to inability to work caused by such injury up to $100 a
week and subject to an aggregate payment of $5,200 per person for any
one disability. Similar benefits shall be available to dependent
survivors where the injury is fatal: ’

(1L.24) Reasonable extra expense reimbursement up to $12 a.
day for 365 days for household services interrupted by the injury of -
persons who otherwise would have performed such services without in-
come., Slmllar benefits shall be available to dependent surv1vors
where the injury is fatal;

(1.3) PIPC Insurers May Exclude Beneflts. To any injured
person whose conduct contributed to his injury while operating
an automobile in thls State with the specific intent of caus-
ing injury or damage to himself or others; while under the in-
fluence of alcohol or narcotic drugs, or whlle committing a
high misdemeanor or felony.

(1.4) Primary Nature of Benefits: The benefits described
in section 1.2 shall be payable without regard to collateral
benefit sources available to the injured person except that
benefits recoverable under any workmen's compensation or
temporary disability benefit statute or under medicare shall
be credited against such PIPC benefits. :

(1.5) sSubrogation by PIPC Insurers: To the extent of the
PIPC benefits paid or payable, an insurer shall be subrogated
- to the injured person's right of action for damages against A
Culpable third parties and their liability insurers. Determin-
ation as to whether any insurer is legally entitled to recover
damages in tort from another insurer shall be by intercompany
agreement or arbitration.

¢
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(1.6) Admissibility of Evidence: 1Injured persons shall not
Plead or introduce into evidence in an action for damages against-
A tortfeasor those damages for which PIPC beneflts are available
" under section 1.2.

EHEEQgg: Many accident victims in New Jersey and elsewhere do not re-
“Over damages in tort for injuries sustained because of their inability

o prove liability against third parties and their insurers.




In still other cases, tort recoveries are obtainable only after frus-
trations, delays and expense. The PIPC (no-fault) benefits recommended

by the Commission provide appreciable reparation for all New Jersey

3 | accident victims promp?ly, fairly and efficiently; To minimize costs
and to avoid duplicate recovery under both tort and PIPC, insurers of

» no-fault benefits are subrdgated to the victim's'rigH£ of action at

: tort to the‘exﬁent of the no-fault payﬁents made. The burden of

‘ "litigatioh on the'courts is relieved by mandating such subrogation

settlements to intercompapy agreement or arbitration.

-- -- Recommendation 2. Compulsory Automobile Liability Insurance

(2.0) Every owner or registrant of a private passenger
automobile (as defined in the manuals of rules and rates
approved by the Insurance Department of this State) which
is registered or principally garaged in New Jersey, shall
continuously maintain automobile liability insurance in
effect for limits of at least $15,000 per person and
$30,000 per accident for bodily injury and $5,000 for property
damage. '

Purpose: In all states which have enacted aufomobile aécident
reparation reform legislation,'ﬁort liability insurance has
been retained as a basic or supplemental source of recoveryvfor'
injury and déﬁage losses. The Commission recommendsvthat it be
so retained in New Jersey.

However, the level.of reparation needs has risen dgreatly
since the State's financial responsibility limits ;f $10,000/$20,000
for bodily injury were originally established. The recommended -

increase in limits is desirable to adjust the supply of reparation

realistically to current needs.

xii




The Commission's recommended Personal Injury Protection
Coverage program will fall short of its objective of full {,

reparation for all automobile accident victims unless every

motorist purchases automobile insurance coverage. It is esti

T
mated that approximately 90% of New Jersey’moto;ists today pur=~.
- chase this cherage.

An/appreciable proportion bf,New Jérsey motorists, per-
haps 10 pef cent,'preséntly evades responsibility for the losses
it causes botﬁ by deélining to insure ana by failure to pay the
$50 uninsured motorist fee to the New Jersey Unsatiéfied Claiﬁ
©- and Jﬁdgment Fund (UCJF).‘TIn:thé’interests dfjéguity‘toward
insured motorists as well as for thé prqtection-of injured per-
sons this “uninsured gap".should be closed.

The Personal Injury Protection aspect of the recommended
program will'provide stroﬁg motivation for many of the
present day uninsureds to obtain this coverage. In order to
reduce furthgr the number of uninsured motorists in this

State, a compulsory insurance requirement is indicated.

Recommendation 3. Limited Tort Exemption for Certain Soft-Tissue

Inijuries.

(3.0) The right of an injured person to bring an
action in tort for damages over and beyond the benefits
provided by PIPC (section 1.2) shall be guaranteed, pro-
vided however, that injuries involving and limited to
"soft tissue” as to which medical treatment by a licensed
physician, osteopath, or chiropractor is valued at not
more than $100, will not be subject to payment of benefits
in excess of those provided by PIPC. (Neither diagnostic
nor hospital charges shall be included in valuing the
medical treatment for such injuries.) This limitation
shall not apply to fatal injuries..

xiii
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Purpose: In order to offset the cost of providiné no-féult:~
benefits, it is usually customary in reparation reform legislation’
to limit to some éxtent-the.claimant's right to recover general damages
("pain and’suffering“) in tort actions. Thus; in Maésachusetts, except
for serious injuries, a tort exemptioh is placed.on general aamages
-unless the claimant's medical expenses exceed a "thfesholdf of $500.
Aftér considerable study in4consultation with the New Jgrsey
State Department of Insurance, the Commission recomménds the foregoing
limitation in the belief that it will accomplish cost savings without

significantly impairing the overall reparation program for accident

victims.

Recommendation 4. Comparative Negligence Statute

(4.0) The Commission recommends that New Jersey
adopt a comparative negligence law patterned after the
Wisconsin statute wliich provides that:

"Contributory negligence shall not bar tecovery in

an action by any person or his legal representative to

recover damages for negligence resulting in death or

injury to person or property, if such negligence was

not as great as the negligence of the person against

whom recovery is sought, but any damages allowed shall

be diminished in the proportion to the amount of neg-

ligence attributable to the person recovering."

Purpose: The PIPC (no-fault) benefits recommended in section 1.2
above provide all injury victims with reparation for economic loss from
injuries sustained up to the limits stipulated. However, in actions
at law for damages over and beyond those(provided by PIPC, New Jersey
law currently makes any degree of contributory negligence on the
claimant’s part a defense to the action. This is considered by the

Commission to be harsh doctrine and especially so where the contribu-

xiv : ‘ :
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L T Bf $55,000 or less shall be listed for arbitration with

delays and expenses frequently attendant on such third-party actions g

" is preserVed for appeals from the arbitration award.

tory negligence on the victim's part is slight as compared with that

of the tortfeasor. A comparative negligence statute would enhance

equity and justice in the provision of injury reparation through.the

tort remedy.

Recommendation 5. Mandatory Arbitration

(5.0) With respect to actions in tort for damages,
the Commission recommends that a mandatory settlement con-
ference and arbitration program be instituted for auto-
mobile accident cases following the recommendations -
contained in the Report of the Joint New Jersey
Supreme Court and the New Jersey State Bar Association
Committees on Expedition of the Civil Calendars
(March, 1971). In brief--

"All matters certified to have an approximate value

"one of the arbitration panels sitting in the county of
venue. The arbitrators shall conduct a hearing and

make an award. The award may, in fact, be in excess

of $5,000 or may state that there is no reasonable basis
for a claim. A dissatisfied party may appeal in accord-
ance with the provisions made herein and have this- :g
matter decided de novo by a jury trial." i
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Purpose: The PIPC (no-fault) benefits described in section 2.2

above are provided on a first-party basis. However, for recovery of

loss over and beyond the benefits provided by PIPC, victims can still

Pty P
LS

pPursue a remedy in tort. The arbitration provision will reduce the
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and also minimize the burden on the courts. The right of jury trial

L

Etineie

=
s
s
Kl
v

Recommendations 6. & 7. Modification of the Unsatisfied Claim
‘ and Judgment Fund

(6.0) The Commission recommends that the benefit program

currently administered by the Fund be expanded:
(6.10) To provide first-party benefits in accordance

with section 2.0 above:; and also,

Xxv
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(6.11) To reflect the increase in minimqm liability
limits of $15,000/$30,000 for bodily injury.
(7.0) The Commission further recommends that, in view
of section 2.0 above (compulsory liability insurance),
the Fund be financed primarily by assessment on insurers.
Purpose: The Commission believes that a compulsory insurance
statute will go far toward closing the present New Jersey "uninsured

gap."” However, the history of compulsory insurance in other states

indicates that this gap can never be completely closed. In addition,

hit-and-run drivers, drivers of stolen cars, uninsured motorists from
out of State, and other causes, will continue to expose New Jersey
citizens to uninsured loss. The continued existence of the Fund
seems warranted.

As;under section 2.0 all private passenger car owners would be
require@ to purchase insurance as a condition of registration, the
presen£ option'to choose between insurance and contribution to the
Fund would of course be rescinded. Therefore, the Fund would have

to rely primarily on insurer assessments for financing.

Recommendation 8. Revised Uninsured Motorist Coveradge

(8.0) Uninsured motorist coverage in increased limits of
$15,000/$30,000 for bodily injury and $5,000 for property
damage shall be made mandatory on all compulsory automobile
liability insurance policies (section 2.0) in addition to
the PIPC (no-fault) benefits provision (section 1.0). This
coverage is to contain an insolvent insurer clause.
Purpose: A compulsory PIPC (no~fault) and liability insurance
program together with an expanded Unsatisfied Claim and Judgment Fund
should assure all New Jersey citizens of comprehensive injury repara-

tion for accidents occurring in New Jersey. For accidents occurring

outside the State, New Jersey motorists--so far as recoveries based on

xvi
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tort law are concerned--will continue to need uninsured motorist cover-
age for protection against loss caused by financially irresponsible

drivers and those whose insurers are insolvent.

Recommendation 9. Excess Loss Coverage

(9.0) Without being specific as to amounts, the Commission
recommends that under section 2.0 (compulsory liability insur-
ance), and as a supplement to section 1.0 (mandatory personal
injury protection coverage), insurers shall make available to
the named insured and members of his household, at the

latters' option of rejection, suitable additonal
(excess) first-party benefits for loss of income
‘including, in the event of death, a dependent sur-

vivor's benefit.
Purpose: The recommended mandatory PIPC benefits (section
1.0) provide all injured persons, without regard to fault, a floor
- of security. For those motorists who desire a greater degree of
first-party insurance protection and are willing to pay an additional
premium'charge, excess loss coverage should be made available.

Recommendation 10. Notice of Insurance Termination and Con-—
ditional Return Premiums '

(10.0) Insurers shall give 60 days advance notice to the
insured and also to the New Jersey Division of Motor Vehicles
of intent to cancel or non-renew the compulsory liability in-
surance in section 2.0 above.

(10.1) Where insurance is terminated at the insured's re-
quest, or for non-payment of premium, the refund of any unearned
Premiums due the insured shall be made conditional upon the
surrender to .the Division of Motor Vehicles of the registration
and plates for the vehicle on which the mandatory insurance was
terminated. Any refunds invalidated by a breach of this condition
shall be turned over to the New Jersey Unsatisfied Claim and Judg-
ment Fund.

Purpoge: To enforce the compulsory insurance provision of

Section 2.0, it is of course necessary to give adequate advance notice
of insurance termination to the Division of Motor Vehicles. Making

‘ Premium refunds conditional upon the surrender of license plates

xvii
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should help deter insurance lapses following registration and the

issuance of plates.

Recommendation 1l1l. Penalties for False and Fraudulent Represen-
tation Regarding Insurance or Claims

(11.0) The Commission recommends stringent penalties in the

form of license revocations, fines and/or imprisonment for
false and fraudulent representation concerning either com-

pliance with the mandatory insurance requirement (proof of
security under section £.0) or the collection of -benefits
under any coverage provided by the reparation program.

Purpose: To minimize the'administrative costs of enforcing a
compulsory insurance statute, it is necessary to curb abuses in
connection with the submission of proof of security. -Similarly, to
minimize the cost of ihsurance for motorists, fraud in connection
with the filing of spurious and exaggerated claims for injury benefits

must be contained. Stringent penalties are recommended as a deterrent

to false and fraudulent representation in both cases.

Recommendatibn 12. Advance Payment of Property Damage Claims

(12.0) 1In cases where the liability of one motorist to-

ward another is clear but the amount of injury damages is

in dispute, the insurer of the person claimed against in

tort shall be privileged to adjust the claimant's property

damage loss separately from the bodily injury loss. This

adjustment is to be made without prejudice to the insurer.

» Purpose: To expedite the settlement of automobile damage claims
without the necessity of awaiting an adjudication of the amount of
injury damages. This provision would mitigate an important cause of
dissatisfaction with the tort liability system by providing for the
early repair or replacement of the claimant's automobile. It is
similar to the advance payment plan currently in use in New Jersey in

connection with the adjustment of injury losses.
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Recommendation 13. - Anti-Damageability Standards for Auto-
' mobiles Sold in New Jersey

(13.0) The Commission endorses.Senate No. 2090 (Senators
Italiano, et al) which provides in part that:

"Every private passenger automobile manufactured on
and after January 1, 1973, sold and licensed in the
State of New Jersey, shall be sold’ subject to the man-
ufacturer's warranty that it is equipped with an appro-
priate energy absorption system and that, without com-
promising existing standards of passenger safety, it &
can be driven, both front and rear, directly into a ‘
standard Society of Automotive Engineers (SAE J-850)
test barrier at a speed of 5 miles per hour without
‘sustaining any damage to the automobile."

Purpose: Property damage is the fastest rising compohént in
automobile insurance costs and makes the largest contribution to the
average motorist's iﬁgﬁ;éncé*billi‘“Any attempt to stabilize the
overall cost of insurance must include measures to reduce the suscept-

ability of automobiles to substantial damage at  low-speed impacts.

Recommendation 14. Rehabilitative Efforts Toward Drunken Drivers

(14.0) The Commission recommends to the attention and
study of municipal magistrates, police officials, educators,
and also to the State Division of Motor Vehicles, the re-
habilitative program sponsored by the American Automobile
Association based on the syccessful DWI (driving while in-
toxicated) Phoenix Program. In addition to punitive 25!
measures, this program provides for compulsory court-con- i
trolled attendance of DWI drivers at a certified university &
seminar especially designed to present the rehabilitative oy
“+ curriculum successfully utilized for over six years in

-~ Phoenix, Arizona, and known as DWI Phoenix.

R . Cud

Purpose: The fact is now well documented by DOT and other author-

Jﬂtétive agencies that the drunken driver is the principal cause of
highway deaths and serious injuries. In the interests of’public:safety
Uand also to achieve real and substantial cost savxngs 1n New Jersey's

reparatlon system, it is essential that the DWI problem be brought

under better control.
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To this end, experience shows that punitive measures nust be

suppleménted by a greéter effort at:éducational rehabi;itation, The
DWI Phoenix program as described in Stewart and Malfetti, Rehabili-

tation of the Drunken Driver (New York: Teachers College Press,

1970), presents the New Jersey traffic safety establishment with a
viable, ready-made and tested program available for early adoption.
The Commission urges the utilization of this rehabilitative effort

wherever feasible as an essential part of its cost-reduction re-

commendations under JR 4,

Recommendation 15. Loss Prevention in General

(15.0) The Commission recommends to the consideration
of the appropriate legislative committees the highway safety
programs drafted by the New Jersey Citizens Highway Committee
(Highway Safety in New Jersey 1971) and the Pennsylvania
Action Committee for Highway Safety (Proposals for Saving
Life and Property and Reducing the Costs of Automobile In-
surance: Reports Nos. 1, 2 and 3, 1970-1971), which programs
are designed to supplement as well as implement at the state
level the prevention effort of the National Highway Safety
Department under Federal legislation.

Purpose: Acéident prevention measures reduce the need for and
the cost of reparation. Where such measures can be supplied for an
expenditure which is less than the resulting savings to the reparation
system, economic as.well as ﬁumanitarian objectives are served by their

optimum utilization. In Highway Safety in New Jersey, preventive

measures are described with specific reference to this State's highway
safety weaknesses. Other remedial measures which might profitably be

employed in New Jersey are catalogued in the Proggsalé of the Pennsyl-

vania Action Committee for Highway .Safety.




Recommendation 16. State Funding

(16.0) The Commission recommends the introduction of
legislation to create a special commission to study the feasi-
bility of state funding for New Jersey's automobile accident

reparation system.

Purpose: Due to the cost and unavailability of auto-
mobile insurance coverage in our State frdm the private_insurérs
in recent years, a serious problem had gradually arisen for
untold thousands of New Jersey motorists._ Recognizing this
problem the Cémmission, after‘éareful deliberation, believes that
the problem has been allevigted and states its desire that
economic protection at reasonable cost be afforded to every motorist
should he be involved in an accident.

Therefore, the Commission recommends that a special
study commission be created and funded by the New Jersey Legis-
lature for the purpose.of studying the feasibility of the es~-
tablishmentland implementation»of a state-operated automobile
insurance élan. This study cogld determine whether such a plan
could effectively and at reasonable cost be the vehicle to provide
compensation through insurance for the accident victim and pro- .
tection for the New Jersey-motorists.
Conclusion

The foregoing recpmmendations speak to the major issues
mandated to the Commission's attention and in JR 4. They provide

the basis for a legislative reform program designed in the in-
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terests of all New Jersey citizens with respect to the financial

consequences of automobile accidents and the means of providing

prompt, equitible, and efficient relief for them.
The research and analyses which led the Commission to its

recommendations will be described in the following chapters.
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INTRODUCT ION

The inveétigatiohs undertaken by this and othér state Commissions
appointed to study automobile insurance reform stand in lineal descent
from the Hearings Oh The Insurance Industry iniﬁiated in 1958 by the
U. S. Senate Subcommittee on Antitrust and Monopoly.

‘Beginning with aviation insﬁfancé, these Hearings progressed
through marine insurénce, fire insurance, foreign insurers, surplus
lines insurance, énd other divisions of the industry, arriving finally
in 1965 at a study of High-Risk Automqbile Insufance Qithlemphasis-on
the insurer insolvencies associated with ﬁhat market.

The publicity atteﬁding the automobile insurance study wés greatly
augmented by the publication at about the same time of Ralph‘Nader's

book Unsafe at Any Speed, and Keeton-O'Conneil's Basic Protection for

the Traffic Victim, precursor of the modernvné-fault automobile insur-
apce movement.

The‘thrée issues raised by these studies; naﬁely, (1) the avail-
ability and cost of adequate insurance protection for hard—to—plade:
and other drivefs, (2)‘the "unsafe" features and damageability of
automobiles, and (3) the reform potential of no-fault insurance, be=
came then and have remained since the three major foci of recommend -
ations for'legislative programs ailmed at overcoming perférmance weak=-
nesses in the automobile insurapce mérket.' They led in 1968, to the
well-known DOT Study and also to continued Congressionél Hearings on
Autbmobile Liability Insurance.

-1 -



By_initiating the present study of this New Jersey Commission,

Governor William T. Cahill manifested the continuing inrerest in re-
form which prompted him in 1967, ae Congressman from the Sixth Con-
gressional District of New Jersey, to urge Emannel Celler; Chairman
of the House Committee on the Judiciary, to have its Anti-trust-sub—

committee examine the automobile insurance market in depth. And in

the continuing Senate Hearings on that subject, Governor Cahill (then

Congressman) appeared as an important witness in July of 1968 to des-

cribe his deep concern over "the grave situation now confronting my

own State of New Jersey."l

Because this "situation" served as a point ofldeparture for the
Commission's study and remained throuéhout a-well—spring of its in-
dquiries, it is relevant to quote in part from Congressman Cahill's
testimony.

"In February of this year (1968), the Commissioner of .
Banking and Insurance, Charles Howell, in a landmark deter-
mination denied applications for a 20.6 percent rate in-
crease filed by the National Bureau of Casualty Underwrlters_
and National Automobile Underwriters Association. This

"denial came after an unexpected and unprecedented full
public hearing where the public's interest was represented
by counsel. The national significance of the decision,
however, is based on the factors taken into account by
the Commissioner in determining that insurance companies

lautomobile Liability Insurance Hearings, Senate Subcommittee on
Anti-trust and Monopoly,. 20th Congress, July 22, 1968, pp. 8350-
8370. The Subcommittee Chairman, Senator Philip A. Hart, intro-
duced Congressman Cahill as follows: "We will have the opportunity
this morning to hear from the Member of Congress who is one of no
more than two or three who have voiced continuing and responsible
concern about this whole problem over a long period of time and as
much as any man in the Congress is responsible for the now acknow-
ledged necessity that we try to build some greater under standing
and sense into the Whole subject.
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were making a 'reasonable profit' at present rates; first,

investment income on unearned premium and loss reserves

was redquired to be included in determining profits and

secondly, the profits on 'excess limits' coverage beyond

New Jersey's basic coverage limits of $10,000--520,000

were required to be included.

On the basis of data submitted by the Public Defender

with respect to these factors, Commissioner Howell found

that the companies were entitled to only a slight in-

crease, not the requested 20.6 percent.”

Congressman Cahill then described the industry reaction to this
denial in terms of (1) cancellations, (2) nonrenewals, (3) agency
terminations, (4) assignment of risks -(5) increased use of 214
(consent to rate) filings, and (6) restrictive underwriting practices.

To quote again from €Congressman Cahill's testimony:

"It is estimated that since Howell's denial of the auto

rate increase, over 50,000 cancellation notices have been

sent to motorists, business people, and homeowners. This

figure is based on almost 2,500 complaints which have come

into the Department of Insurance since the rate decision,

and Department officials estimate that they receive only

5 percent of: the total complaints."

In brief, the leading problems in the New Jefsey market in 1968
centered on the cost and availability of insurance.

Early in 1970, the availability problem was mitigated somewhat
by a rate increase following an availability crisis in which a leading
insurer announced its intention to non-renew New Jersey automcbile
insurance policies effective February 1970. However, despite this
rate increase, which it had been hoped would restore the market to
its normal levels, it was necessary in June of 1970, for Insurance

Commissioner Robert I,. Clifford to declare a 90-day moratorium on ter-

,minations. The Commissioner cited the imminent peril of an unpreced-
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ented restriction in the New Jersey market.

It was in the context of this lohg‘énd disﬁurbing-recordbof
constricted availability that the Commissiop began its studies and,
despite sﬁbsequent market developments, it did not lose sight of the
importance to New Jersey motorists of an adequate supply of insurance
coQérage.

However, as ;he results of automobile insurance underwriting
matured in the winter of 1971, it became apparen£ to»the1Commission
that-for'reasons which-COuld only be surmised, ﬁhe bleak picture of
soariﬁg costs and unprofitable underwriting was undergoing.iﬁprove-
ment. Bodily injury liability élaim frequency throughout the Uhited
States and also in Canada was falling off perceptibly with consedquent
greater adequacy in the existing rate level for ﬁhat coverage. Some

observers attributed this improvement to the safer cars mandated by

~the National Highway Safety program,.tqaiself-ihsurance of smaller

claims which motorists, fearing loss of av&ilability, were apparently
imposing upon themselves, and also to adverse economiclconaitions.
Whatever the reasons, in April of 1971, the ﬁew Jefsey Insurance
Department was able to:authorize for the first time in many vears a
decréase in the aVerage rates for bodily injury coverage, a modest
reduction to be sure but nevertheless a reduction. Furthermore, ;
reversal in injury cost trends augured well for a greater'willingﬂess

on the part of insurers to make coverage more readily available.

In consequence, it began to appear as though dYnamic change within

the automobile insurance market itself might achieve without legisla-




tion. part of the improvement which had been the dbject of the
Commisgiqn's deliberations.

On the other hand, experiénce with the New Jersey property damage
coverages, the cost of which makes up two thirds of the average motor-
ist's insurance bill, continued to wasen. But whereas a no-fault
plan might reduce the costs of injury liabiiity insurance through
diminished litigation leading to.a decrease in legal fees and recovery
for general damages, the containment of property damage costs appeared
to depend almost entirely oﬁ mandatory damageability standards, control
of repair costs, and the use of deductibles. Therefore, reform through
no-fault insurance begéﬁ to assume more significance for the‘Commission
as a means of expanding injﬁry reparation and less significance as an

overall cost-reducing device.

The Commission believes that this brief background history is
important to an understanding of its conclusions and recommendations.
As to its ﬁethodology,:the Commission would point' out that by 1971,
the débéte~6ver no;fault insurance was entering its sixth vear. As
a result, the viewpoiﬁts and arguments of the expert witnesses avail-
able to the commission had'already become well knownAand the zones
of disagreement between proponénts and critics of no-fault rather
Clearly defined. Therefore, while not neglecting the taking of
testimony, the Commission found wisaom in orienting its decisions to-
ward objective analysis based on quantitative considerations to a
greater degree than is apparent in the reports of study commissions

in other states.




METHODS AND OBJECTIVES

The Commission drew its objectives from JR 4, a law .
resulting from concern on the part of the "Executive and Legis-
lative Branches of Government" with three broad issues. in the
order of presentation in JR 4, these issues ére:
| (1) The methods of compensaping "those suffering_injury
or damage by reason of automobile accidents."

(2) The cost of automobile insurance which "has undergone
a substantial increase."”

(3) The “respective undérwriting practices on the part of
certain companies" and the fact that for "many persons" insurers
"will not provide automobile insurance at a cost within‘their-
means and in some cases will not provide insufance at all."”

For brevity and convenience, the Commiséion identified
each of these issues with a single descriptive_term. .In the. same
order as given in JR 4, these are: (1) Reparation; (2) Cost;
and (5)*Av§ilability.

To minimize the problems associated with each of these issues
became the principal objectives of the Commission;' K

In addition, JR 4 specifically charged the Commiggion with "a.
review of possible improvements within the pfesent system, such as

comparative negligence and arbitration."

IThe quoted, material on this page is abstracted from JR 4.
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This became the Commission's Judicial objective.

Thus, the duties and responsibilities of the Comhission
were readily identified in terms of recommendations leading to:

(l) The prompt and efficient provision of bénefits for all
accident injury victims. (The Reparation objective.)

(2) The reduction or stabilization of the prices charged
for automobile insurance. (The Cost objective.)

(3) The ready availability of insurance coverage necessary

to the provision of accident benefits. (The Availability

objective.)

(4) Thé streamlining of the judicial procedures involvea
.in third-party claims. (The Judicial objectiVe;)

The Commission realized, of course, that the attainment
of one Objective might require a sacrifice in the attainment of
one or more other objectives., For example, a liberal benefits
program for all injury victims might increase cost. On the
contrary, a reduction in cost might necessarily entail a re-
duction in benefits.

The ultimate purpose of the Commission, therefore, became
the search for some overall solution which would tend toward the
simultaneous attainment of all four objectives while at the
Same time maintaining a reasonable balance among them where

Compromise and adjustment had to be made.




It was in.the hope of discovering this overall solution
tha£ the Commission held hearings,2 attended cohferences,
solicited expert-teétimony, sought advice from government agencies,
dollected data, studied legislative programs in other states,

and researched the voluminous literature of reparation reform

including the massive DOT study.
‘ .
However, this method of seeking a solution revealed such -

a diversity of expert opinion that the Commission was uncertain

‘as to where the preponderance of the evidence lay. For example,

the Commission was assured by some that the AIA total no-fault

plan would optimize the attainment of all four of the Commission's

A objectives; and then edqually assured by others that it would

not do so but that some other plan would do SO.

This conflict of téstimony led the Commission to design
a simple framework of analysis by means of which it could test
the credibility.of the evidence and decide.fOr itself how best

to attain its objectives.

Analytical Framework for Testing the Evidence

By means of a flow chart, the Commission visualized a
chain or sequence of connected events which began with auto-

mobiles and the accidents they cause at one end of the sequence,

2. The Commission's Hearings were published separately in four
volumes in March and April, 1971.
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and terminated with the billing of premium costs to insured
motorists at the other end. The sequence of events ‘in this chain

of causation would constitute an axiomatic statement with which
everyone could agree. That is, each event could be recognized as

the inevitable result of those which preceded it and the inevitable

cause of those which followed it.

The Sequence of Events.

Automobiles produce accidents; accidents cause injuries;

injuries involve losses; losses result in claims; claims translate
into premiums; premiums become costs to motorists.

" The linkage between any two of the foregoiﬁg events may be
‘referred to as a "conversion point"--the place where the preceding
event "converts" to the succeeding event as for example where
losses "convert" to claims.

In generating benefits for victims, the automobile insurance
system encémpasses at all points this seven-stage sequence of
causally-related events. And, as indicated in the accompanying
flow chart (Figure 1), the direction of flow is always from left
to right..3 | -

Where Problems Arise.

Serious systemic problems arise whenever the left~to-right
‘flow is for any reason impeded in the sequence of events lying to
‘the right of event #4, Losses: that is, at conversion points D,

“E, or F, in the flow chart shown in Figure 1.

3. There is of course a return flow, from right to left--of premiums
to victim benefits--but for purposes of analysis a depiction of
the full circuit flow is not necessary.
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Figure 1. FLOW DIAGRAM

Illustrating the Seven-Stage Sedquence of Events

Events ' in a Reparation System”

(1) (2) ~ - (3) (4) - (5) - (8) (7)

RUTOMOB ILES ACCIDENTS INJURIES ‘ LOSSES CLAIMS 'PREMIUMS MOTORISTS

2,400,000 85,000 136,000 .-% 136,000 _§ 63,000# .%$l-05,000,000 2,400,000
_> % ' . % (@ $45 each
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The data included with each event represent the approximate dimensions of the
New Jersey "flow" for bodily injury liability losses in the 1968-1969 period
as estimated from statistics supplied by the New Jersey Division of Motor

. Vehicles and the New Jersey State Insurance Department.

# The Commission has no way of determining how many of the 136,000 injuries reported by the
DMV are serious enough to constitute claimable losses. It might be far less than 136,000,
Further, the 63,000 claims refer to B.I. Liability only. In addition, there were 38,000
claims for Medical Payments. ‘ ’ ‘
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| Blockége at any of these three points disrupts the sYstem's

functioning. Several examples will serve to illﬁstrate this fact.

First, blockage at F--the conversion between Premiums and
Motorists--resulting from a resistance of motorists to the accept-
ance of premium charges-~-leads to system malfunctioning manifested
by an-inﬁrease in uninsured motorists, repressive rate regﬁlation,
a constriétéd supply of insurance, niggardly claim settlements,
and an increase in unindemnified losses.

Second, a blockage at E--the conversion between Claims and
Premiums~-resulting-from-rate level-iﬁadequacy; which is to say

a failure of premiums to keep pace with claims, prevents claims

from flowing freely into premiums and leads to constricted supply,

/
curtailed benefits, and unindemnified loss.

Third, a blockage at D—4that is, at the conversion between -

Losses and Claims--causes an increase in uninsured loss and a

-decrease in benefits for victims.

Lossés Are the Center of The'System.~

Obviously, Losses are at the center of the system and are
central to its functioning. Where Losses are kept within

reasonable limits either by inhibiting the use of automobiles,

- or the accidents caused by automobiles, or the injuriés resulting

from accidents, -or the losses resulting from injuries-~in other

"-1]._-



- words, by better controls over the conversions at points A, B,

and C in Figure l--the demands placed upon Claims, Premiums, and

Motorists will be manageable and the system will function with ‘ ;

reasonable satisfaction.

T T

‘Where Losses become, unmanageable--that is, where the flow

' of Accidents to Injuries to Losses significantly exceeds the
capacity of Claims, Premiums, and Moﬁoristé to accommodate them--
the syétem breaks down ahd is characterized by poor pérformance
both in injury reparation on the one hand and in cost and avail-
ability on the other.

Loss Data Estimates for New Jersey.

The Commission found that it helped its analysis to supply
the flow chart shown in Figure 1 with the approximate'magnitudes
of each of the seven events.in the New Jerséy bodily injury
liability repération systeh. |

(1) Automobiles. According to Highway Statistics, a publi-

éation of the Bureau of Public Roads, there afe about 3,000,000
registered private passenger automobiles.in New Jersey. However,
this includes publicly-owned cars, taxis, garage and dealership
cars, and fleets of cars opefated by businesses, as well as the
4family automobiles in which the Commission was primarily interested.

From statistics supplied by the New Jersey State Department of
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Insurance, it was estimated thaﬁ of the total gf 3,000,000 cars,
about 2,400,000 were insured family automobiles. And this is |
the number suﬁplied in Eigure 1 under event #l, Automobiles.

(2) Accidents. The New Jersey Division of Motor Vehicles
supplied statistics from which it was estimated that about 85,000
injury accidents resulted from the operation of the automobiles
shown in event #l. If we assumed that, on the average, it took
two cars to make an injury accident, we could conélude that about
170;000 cafs.were acéiden; invleed. 'However, about 30 per cent
-of all injury accidents involve only one car. Therefore, the
total number of accidept cars was about 140,060, or about one;
injury accident for every 17'cafs; | |

(3) Injuries. The Division 6f Motor Vehicie; also pfovided
data for the estimate that the 85,000 accidents (event #2)
caused about 136,000 injuries (victims) including fatal injuries.
This is a ratio of about 1.6 injuries per accident.

(4) LOSSéS.. It was not possible to obtain any data on the
losses resulting from the 136,000 injuries shown in évent #3.
Howevér, the Division of Motor Vehicles classifies injuries
according to their degrees of apparent seriousnéss . and thié

‘gives some indication of the extent of the losses invoelved.




NEW JERSEY HIGHWAY TRAFFIC INJURIES--1970

(New Jersey Division of Motor Vehicles)

Classification: Injuries:
Type _ % of Total Nunber
(a) Fatal & Serious Injuries 30% 40,800

("visible signs of injury, as
bleeding wound or distorted mem-
ber; or had to be carried from
scene.")

(b) - Moderate Injuries 24% 32,600
("Other visible injury as brulses,
abrasions, swelling, limping, etc.")

(c¢) 8Slight Injury 46% 62,600
("No visible injury but complalnt
of pain or momentary uncon-
sc¢iousness.")

100% . 136,000

This classification is based on visual inspection made and
statements taken at the accident scene and is therefore subject to
considerable error so far as-the actual resulting .losses for meéical

" expense and disability are concerﬁed. For example, a "momentary

unconsciousness" might eventually result in a larger loss than a

'“bleedihg wound . "

¥While the flow from (3) Injuries to (4) Losses cannct really be
eétimated with ény degree of accufacy, the conceptual connection be=-
tween the two (at conversion point C in Figure 1) had very important

implications for the Commission's study.




"Soft-tissue" injuries whicﬁ are”nbt immediately apparent at the
¢ime of accident may in the long run have a very serious loss impact
on the victim. A réparation system which places a major emphasis on
the prompt indeminity of out-of-pocket expenses--those connected with.
the "bleeding wound" and "distorted member™ typé of injury--may not
pe adequate té deal with the 'latent but frequently more serious losses
caused by the "hidden" injury.

In other words, one of the mést important considerations_facing_ﬁ
those charged with the responsibility for reparation system reform
involves the definition of Loéses. A system like no-fault which trades
off the 1§ng—run compensation of total loss for the short-run payment
of out-of-pocket expenses may not be in the best interests pf the
victim population, however appealing it may be to motorists seeking
immediate reduction in costs.

If each of the injuries in event #3 is considered to have caused
a loss of some kind, either an out-of-pocket expense or a latent or
intangible loss, then the total losses would also be 136;00Q in

nunber. It was not possible for the Commission to place an aggregate

dollar amount on the value of these losses.

(5) Claims. Statistics supplied by the New Jersey State Insur-
ance Department record a to;al of about 63,000 claims for injury losses.
These are payable claims, those on which the insurefs have already paid
or are expected to pay benefits. There are, in addition, 38,000 losses

payable under the Medical Payments Coverage, a first party coverage for

automobile accidents purchased by approximately 85% of those who have
bodily injury liability coverage.
' As indicated in Figure 1, Liability Claims are considerably fewer thar

iy Losses in- number--63,000 as against 136,000. In a tort reparation system
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this excess of losses over claims is to be expected and is one of the
most important actuarial considerations in the costing of a no-fault

plan.

According to statistics published by the Division of Motor

- Vehicles, injuries may be divided into three classes based on causation

or type of accident.

. Injhries
Type of Accident . % of Total Number
(a) Pedestrian ‘ 7% 9,500
(b) Single Car . ' - 15% 20,500
(c) Collision with Other Car(s) . 78% 106,000
’ 100% - 136,000

With respect to single-car accidents; injured drivers, by far
thé largest category of injury victims overall, would obviously not
beieligible for benefits under tort. That is, their losses, as in-
dicated diagrammatically in Figure 1, would not flow into payable
claims, event #5, but would be réjected at conversion point D--that
between Losses and Claims=-and diverted either back to the victim
himself (loss assumption) or forward ﬁQ some other reparatién system
to which the victim had access (loss transfer).

A similar rejection would occur in éonnection with the obviously -
negligent driver viétims in the accident type classified as'“Collision
with Other Cars." (This would include the drivers of stolen cars |
whether they were négligent or not.) |

Einally, it is most unlikeiy that pedestrian and passenger

victims would .in every case be eligible for tort benefits.




Thérefore, we shoﬁld expect the nuﬁber of payable third;parﬁy
injury claims under tort law tolbe considerably lower than the number
of losses, and, as indicated in figure 1--63,000 against 136,000--this
proves to be the case. | |

This inequality between Claims and Losses can be expressed by
saying that the number of payable claims per 100 insured cars is
considerably lower thgn the number of actual losses per 100 cars.
That 1is, the claih frequency is considerably lower than the loss
_frequency.

The importance of this inequality can scarcély,be overemphasized -
for thosé contemplating reform in the tort liability reparation system.
A fundaméntal principle of no-fault-systems ié that claim frequency
shoula be equated with loss fréquency, a proposition which is diamet-
rically opposed to the fundamental tort princ{ple of no liability

without fault.

Therefore, looking solely at the bodily injury liability system
as depicted in Figure 1, a convefsion to no-fault would necessarily
imply an increase in claim ffequency. It is not suggésted by-the.
Commission that the number of injuries and losses shown in Figure 1 -
as 136,000 is other than a crude estimate based'on perhaps super-
ficial observation at the time of accident. I£ may be overstated in
the light of subsequeﬁt more factﬁal information. On the other |

hand, it may be understated.
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But if we took ﬁhe data in Fiéure 1 at face value, the numbgr
of Lossés flowing into Claims at conversion point b would obviously
have to be doubled if a no-fault reparation principle were gpplied.
Ahd other things being equal, a doubling of claims would cause a
dbubling of ‘premiums and hence of costs to ﬁotorists.

As to the monetary value of the 63,000 paid and payable claims

. shown in event #5, the Commission does have fairly accurate data.

According to Insurance Department statistics, each claim on average

costs insurers about $1,670. Thus the totél cost of claims would be

about $105,000,00Q.

(6) Premiums. Continuing our analysis of the New Jersey
sYstem's flow, Qe note from Figure 1 that the $105,000,600 cost of
claims is passed along in the form of premium billingé to insured_
motorists. Technically, these are billings for what are éalled pure
premiums or that part of the gross premiums which is upilizeq to pay |

benefits and adjust claims as distinct from the "loading" for the

" insurers' selling and administrative expenses.

Thus, bodily injuries convert to moneﬁary losses which become
claims on. insurers who serve as fiscal agents for the system first,

by passing ¢laim costs forward to motorists in the form of premium

billings, and second,'by passing premium payments from motorists back"
B . C) ' .

to injury victims in the form of cash benefits.
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(7) Motorists. The seven-stage sequence of events in a repar-

étion system's flow chart-begihs as in Figure 1 with Automobiles on
the left and ends with Motorists on the right. "Motorist" refers

to the insured owner of a private passenger family automobile. The
fact that a single family may own threé cars all of which are.insured
on the same policy does not invalidate this definition. If there are
three cars in one family, it is probably because there are three
drivefs in that family all of whom may be.on the rogd at the same
time. And they are all in;ured motorists under the family's policy.
Thus, there are as many insured "motorists" as there are insured cars
;1m' and, as alrgady noted, their number is estimated to be 2,400,000..

é' (There may, of coufse, be many fewer than 2,400,000 premium-paying

| policyholders. )

In practice, different motorists pay diffefent prices dépending
on'perspnal and territorial risk differentials. But New Jersey's
"rate level" is based on an average pure premium which is derived by
dividing the total cléim.cost by the‘ﬁumber of motorists--or

$105,000,000 by 2,400,000--and” therefore the average pure premium
billing to individual motorists is about $45.4
The New Jersey bodily injury liability insurance system depicted

in Figure 1 looks only to the payment by insured motorists of the claims

41n the motorist's actual gross billing, the insurer's average load-
ing of $26 is added to the average pure premium of $45. That is, the
motorist is billed for $71.
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resulting from the use of insured cars. It is;estimated conservatively%
, H
that abqht 10 per cent of the total number of family cars registered
in New Jersey are uninsured. The losses attributable to the use of
these uninsured cars do not flow forward into claims--event #5 in
Figure l--but are diverted at conversion point D (as indicated in the'

flow chart) down and (a) back to the victims themselves or (b) for- 5

ward to other insurance coverages.

£ 3 o,

It would of course be desirable to have all cars insured so that

Lag i

all motorists would contribute to the losses they cause and all injury

victims would be entitled to claims consideration in the automobile

e b RTR T 8 o

reparation system. However, statutory compulsion to insure is a
separate and distinct issue and does not necessarily identify directly

with a particular type of reparation system whether it be no-fault or

Freo R 2o TR P T £ s Ay

tort liability.

Testing the Evidence.

. Having supplied the approximate magnitudes of the seven events
in New Jersey's reparation flow chart, the Commission utilized the

chart throughout its analysis to search out the probable results of
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diverse reform recommendations. Several illustrations of this method-

ot g fo Precer?

ology are shown below.

SygrmtT

A. Can No-Fault Expand Reparation? No-fault insurance plans are

offered as a means of expanding and improving reparation. 1Is it

reasonable to expect that they can do so?

Figure 1 shows that of 136,000 Losses (event #4), only 63,000

i
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became payable claims in New Jersey's tort liability reparation

system (event #5). This is:primarily because éﬁ cohversion,point ﬁ
many losses are rejected for féilure on the‘victim's part to prove
.third-party.liability-aS<required by tort law. Therefore, if all
losses are to flow into payablé claims,.tort would obviously have tof
be replaced or supplemented by a first party coverage which is broader
than the Medical Payﬁents Coverage now purchased, as an additional

insurance protection by 85% of the insureds.

B. Can No—Fault Reduce Costs? No-fault plans are also offered
as a means of reducing costs (premiﬁms) to mqtorists.. Is this a
reasonable ekpectation?

Figure 1 clearly reveals that if costs to motorists are to be
reduced, there must be a reductionvin the slos,ooo,boo of premium'
billing§ to insured mbtorists. But this in turn can only be achieved
by reducing the aggregate cléims cost of a similar amount which flon»
into premium biilings. And this item is the cost of accépting 63,000
losses in£9 claims. | |

Is it reasonable to aséume then £hat: (;) claims can be expanded
to accommodate.136(000 losses, and (b) the total cost of claims can
at the same time be reduced? This would appear to bé totally un-
reasonable. The only way £o increase the'number of losses flcwiﬁg into
claims--while at the éame'time decreasing the total cost of claims-~
is to divért a substantial part of each loss (on average) down and out
of thé flow-and either (a) back to the victim as a loss assumption,
or (b) forward té some othef system as a loss transfer. Figure 1 charts

these two alternatives.



(1) Loss Assumption. To the extent that losses are returned

for assumption by the victims themselves, a question necessarily
arises as to the success of the system in achieving the reparation

objective.

(2) Loss Transfer. To the extent that losses are traﬁsfered

to other reparation systems, either the costs of the transfer
systems are increased—-which is an instance of "robbing Peﬁer-to pay
Paul'~-or the insured victims who have éaid premiums to both no-fault
"and to such other systems are denied the benefits actuarialiy equivj
alent to the premiums paid.

If iPSSeS are to be £ransferred éhtirely outside the auﬁbmdbilg
reparation system, either in whole or in parﬁ, the principle of:social

accounting for losses will be subverted; that is, motorists will not

be charged with the full costs automobile usage entails.

C. Can No-Fault Plans Increase Market Availability? In Figure 1,

a claim cost of $105,000,000 flows into premium billings of the same
amount. So far as claim costs are concerned, the insurers are there-
fore assumed to bg“bréaking even on the transaction as given and-there,'
should be reaéonably good market availability under the circumstances.
A restricted availability would ineyitably fesult if the total‘
claim cost were to rise to say $110,000,000 (by about five per cenﬁ)
and no adjustment were allowed by the regulatory authorities in the
premium billings of‘$105,000,000. That is, rates would theﬁ be in-

adequate.




On the other hand, if the total claim cost were to fall to say-

$1oo,boo,ooo (also by about five pe_f cent), no ii;zmediate change in
premiuﬁ billings being made, insurers naturally would try.to maximize
profits by.openiné the market.

The_ﬁqswer ;9 this gquestion would'therefore depend in the short.
run on whether no-fault ihcreased or decreaséa total claim ¢Osts at
the ekistingirate,level. This question in turn revolves on whether
-the number of claims can be‘increased from 63;000.to l36,000 while
at the same time tﬁe average cost of claim can be reduced sufficiently
to offset the increase in-élaims.'

That is, can the $105,000,000 which is currently required to
process and indemnify 63;000 qlaims be utilized under no-fault to
. process and indemnify 136,000_claims and at the same time produce a
signifiéant overall séyings in the aggregate amouﬁt of claims paid?

- If such can be accomplished, thén, a market éhould be'more readily

available than is presently the case.>’

D. Can No-Fault Decrease the Burden on the Courts? Figure 1

' %wdoes not show it, but at conversion point D, the movement of.losses

into payable claims depends upon the existence of third-party liability.

—

5The Commission cannot be sure that the total number of losses which
_injury victims would consider serious enough to justify the filing of
“an insurance claim is in fact 136,000. This number is derived from

data published by the Division of Motor Vehicles and may not represent

@ven approximately the number of claimable losses. Further, it is not
.. known whether victims who file claims in a tort system would file
"Claims in a no-fault system.

This discussion is presented here merely to demonstrate that the
Commission has considered the most extreme loss potential that may:
Yesult from the adoption of a comprehensive reparation system, without,
at this point, taking into consideration the loss reducing potential of
Other reforms of the system proposed in this Report. '



And in many cases, the determination of liability as to fact and law
requires recourse fo judicial procedures. Uhdér no-fault, all

losses--up to thewlimiting thresholds provided for—-would-flow auto;
matically into claims past conversion point D. Therefore, a no-fault
system would have a definite potential for reducing the burden on the

courts.

Restatement of Commission's Objectiyes.

The framework of analysis.provided by the flow chart contained
in Figufﬁ 1, in addition to supplying the Commission with a touchstone
for testing the evidence and the reasonableness of various reform
recommendations, also enabled it to restate its objectivesf

(1) The Reparation Objective. To maximize the flow of individual}

losses into payable claims at conversion point D.

(2) The Cost Objective. To minimize the total dollar value of

claim costs at event #5, Claims, without resorting unduly to loss
assumption and loss transfers.

(3) The Availability Objective. To maintain a reasonable break-

even relationship between Claims and Premiums so that insurers will
not suffer net operating deficits from tle processing of claims.

(4) The Judicial Objective. To minimize the workload placed

upon the courts by enabling losses to pass into claims at conversion
point D with a minimum of judicial intermediation.
Each of these objectives will be considered in turn in the chapterg

which follow.
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THE NEW JERSEY REPARATION ENVIRONMENT

Much of the testimony presented to the Commission by
expert witnesses, together with a major part of the documen-
tary material examined by the Commission, pertained to the
national automobile insurance market and to reparation
systems outside the State of New Jersey. The Commission was
concerned, therefore, to interprgt and test the evidence it
accumulated within the context of conditions actuélly ob-
tained in New Jersey. To fhis end, an analysis was made
of the New Jersey environment relative to automobile accidents,
insurance and reparation. | ’

Analvsis of the New Jersey Reparation Environment

Table 1 gives the basic dimensions of the New Jersey auto-
mobile insurance market.l To givé meanihg and relevancy to the
data presented in that table, the Commission examined them from
the standpoint of its reform objectives.

The Reparation Obijective. .'If all.injury victims are to

be compensated for loss sustained, it is essential that the auto-
mobiles which cause those injuries should be insured in one
way or another to provide the requisite compensation.

Table 1 indicates that of the approximately 3,000,000 pri-
vate passenger cars registered in New Jersey.in 1969, nearly
10 per cent were uninsured. (And there is no evidence that since

1969, this uninsured proportion has appreciably changed.?2)

1. For private passenger automobiles and bodily injury liability .
insurance.

2. The data presented in Table 1 are as precisely determined as
the Commission could make them. However, in view of the
complexities involved in collecting data, it does not pretend
that they are other than close approximations.
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(1)
(2)

(3)
(4)
(5)
(6)

(7)
(8)
(9)
(10)

TABLE I
BASIC DIMENSIONS OF THE NEW JERSEY AUTOMOBILE INSURANCE MARKET

-- 1969 --

Number of Private Passenger AULOMODIlEeS.eeneeeececciaccancaccaccanneasaas 3,000,000
Number of Insured Automobiles:*

Voluntary: Dual Limits Policies**......2,321,000
Special PolicieS.cceseasac.. 200,000

#
Assigned RiSKS..eeceececescacscncecsacsas 169,000

Consent to Rate (214 FOIMS).cececeasseas 17,000

TOtal ..l...o.........o...i...-.‘..-o..-..’....-o....o.. 2[707,000

Uninsured Automobiles.................;..............................., 293,000
Proportion of Uninsured to Total AutomobileS...ccscecccccnnccccccccccsnss 9.8%
Automobiles "Insured" 1IN U.CeJ.Fe .iicecececscoacncccacccccssssascccaccas 85,700

Average Price per Insured Automobile S

Average Claim Frequency (F)e.cececceccecccas 2.70° per 100 cars
Average Claim Cost (C).eccececcccccceecacass $1,670 per claim
Average Pure Premium (F X C) .ccvcecececses S 45 per car
Averadge  "Loadings..ccececccoceccscccsccccsecs $ 26 per car

AVerage PriCe (RALE).e.uueeeeeeeeeeeeeonnaecoesaceaeecaascenns $71
Number of Clalms.........L............................................. 63,000
INCUIXTed LOSSES e.vecsssesaceacsacsaasasscsscscsaccasecsaceasaacancsansss $120 Million
Earned PremiUMS ...eeececesceccecccecceancencsasscososccncsacasasascccsces - $167 Million
Loss Ratio (Incurred Losses/Earned Premlums)........................... : 72%

Source: New Jersey Insurancg Department and Unsatisfied Claim & Judgment Fund.

*B.I.

Liability Insurance. Fleet and Non-Fleet. #6.2% of total insured cars.

{#HfAccording to New Jersey Statutes, motorliéi who do not insure must pay an unin-

sured motorists fee of $50 to the UCJF.
tain to Voluntary and Assigned Dual Limits POllCleS-

1 data in items (6) through (X)) per-

e s




According to New Jersey law, all uninsured motorists are
required to reveal their uninsured status at the time of ve-
hicle registration and pay a mandatory fee of $50 to the New
Jersey Unsatisfied Claim and Judgment Fund. Actually, as
shown in Table 1, less than 30 per cent of the uninsured motorists
(85,700/293,000) made contributions to the Fund. Therefore,
approxiﬁately 208,000 motorists (car owners), or 7 per cent of all
‘motorists, d6 not provide reparation for themselves or for
others either through insurance or contributions to the Fund.3

The impact of this "uninsured gap" on the reparation ob-
jective can be estimated from other data furnished in Table'l.

The New Jersey average claim frequency (F) and average claim
cost (C) are respectively 2.7 claims per 100 cars and $1,670
per claim; This means that for every 100 insured cars there are
approximately 2.7 injury claims payable each year under tort

law at an average payment of $1,670 a claim.

There is a possibility that uninsured motorists produce - Ce

a higher than average claim frequency and claim cost and that

the data supplied in Table 1, item (6), generally understate

the experience actually developed by them. However, on the

basis of 2.7 claims per 100 cars, 208,000 cars would.produce
5,616 ciaims. And at $1,670 per élaim, 5,616 claims Would repre-

sent a victim loss of $9,400,000 which is uninsured so far as

3. Uninsured motorists are not only financially irresponsible
toward their victims but also, by failing to insure, they lose
the opportunity to obtain first-party protection for themselves.
Further, uninsured motorists as victims of other uninsured
motorists are not eligible for recovery from the Fund.
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motorist hembership in and contribution to-fhe New Jersey over-
all reparation system is concerned.

| This uninsured gap takes on added significance when
considered from the viewpoint of no-fault legislation.4 The
reparation purpoée of a no-fault program is to assure all vic-

tims ready claims eligibility through first-party coverage

written on the accident car itself. In New Jersey, with

nearly 300,000 uninsured cars -- not counting those in the Fund
(which is in effect a sa£ellite third-party reparation system) --
such a program would fail to'aéhieve its purpose by a considerable
margin,

The Commission asked itself, therefore, whether a substan-
tial number of New Jersey motorists could rightfully expect to
receive no-fault medical and wage-loss benefits for themselves
while at the same time refusing to purchase for their own benefit
the coverage especially legislated into being for the purpose
of providing no-fault protection.

It appeared to the Commission that under a voluntary
insurance system, the only source of first—party benefits for
those who refused to purchase no-fault insurance for themselves
would be New Jersey's Unsatisfied ClaimAand Judgment Fund-
appropriately modified for that purpose. In that event, however,

the State would face as big a problem getting the 300,000 un-

4. As indicated earlier in the Summary of Recommendations, the
Commission has advocated the adoption of a no-fault benefits
program for injury victims in New Jersey.
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insured motorists to contribute to fhe Fﬁnd as it would in
compelling them to buy insurance 'in £he first place.

If the State failed to enforce contributions to the Fund,
theh.Such no~fault benefits as the Fund paid uninsured accident
victims would have to be financed by a levy on the premiums
paid by insured motorists. But, while theré is some 1ogic in
forcing insured motorists to help finance a fund from which they
themselves may receive damages under tort law, there is neither .
logic nor justice in levying on the premiums paid by insured
motorists in order to provide first-party, no-fault benefits
for uninsured motorists. A subsidy-of this kind might easily
induce motorists to abandon insurance so as to obtéin gratuitous
first-party benefits from the Fund.

In conclusion, the Commission felt that a law compelling
all motorists t; insure as.a condition of-registering their .....
cars should be very seriously considered as a part of its
recommendations concerning the reparation objective. No-fault -
laws in Massachusetts, Florida, Delaware and Puerto Rico, and

the proposed laws for Pennsylvania and New York are all com-

pulsory laws.




The Cost Objective. National surveys determined that a

major criticism of automobile insurance concerns its cost. As
the Commission has not been able to assess the degree of dis-
satisfaction with cost in the New Jersey market, it cannot

be certain that cost is in fact a major point of dissatisfaction

in all New Jersey price classes and territories.

Nevertheless, an important objective of the Commission
has been to minimize cost wherever possible so long as repara-

tion and availability objectives are not £hereby impaired.

Looking'at Table 1, item (6), the Commission noted that
the average cost (price) for bodily injury liability insurance
in New Jersey is about $71. It also observed that this cost
arisgs ﬁecessarily from the fact ﬁhat: (a) insured motorists
in New Jersey produce on average 2.7 injury claims per 100

cars and (b) the average cost of settling each claim is

$1,670.
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Where liability exists, the losses caused injured
parties by insured motorists flow back to those motorists in
the form of claim costs which are known to the trade as
"pure premiums." (Pure premiums may be likened to the manu-
factufer's cost of manufécturing prior to the addition of
selling and administrative_expenses.) The average pure premium
per car is the sum the insurers must collect on average from
each insured if they are to raise enough premium reveﬁues to
pay incurred claims. |

Thus one may visualize the reparation system in New
Jersey, and elsewhere, as a circuit flow of losses from victims
to motorists and a return flow of pure premiums (benefit pay-

ments) from motorists to victims.

/incoming/
,..JBenefits) ¢ {(Premiums €=
: paid)
VICTIMS MOTORISTS
~> (Losses) 4;(Premiums—m_§
billed)
/outgoing/




As the return (incoming) flow from motorists to victims
must be in long-run equilibrium with the (outgoing) flow of
losses from victims to motorists, we need only consider one-
of the two equivalents for purposes of cost analysis. The
following diégram shows the outgoing flow of losses to
premiums.

Diaqram of the Underlying New-Jersgy,Cost Determinant

Automobiles Losses & Claims Premiums & Motoristglir

100 cars ~—=—=—=——-—-—- 2 2.7 claims @ $1670 =
$4,500 ——==————=——- 2 100 motorists @
$45 each one.

The data in this diagram supply the basic dimensions for
the New Jersey circuit flow of lésses to prémiums“to benefits.
On average, for every 100 cars, there are 2.7 victims and an
outgoing loss of $4,506.5 This loss is billed in'the form of
premiums to 100 motorists each of whom pays $45. The paymeht
of $45 by each of 100 motorists provides $4,500 of premium
revenues which are incoming to 2.7 victims in the foim of
benefits. |

The profating.of $4,500 of claim costs among 100 motorists
obviously produces a billing (pure premium) of $45 each. But

once an understanding of the process is gained, it is simpler

5. To avoid fractioning victims, merely increase cars from i
100 to 1000 and the frequency becomes 27 victims. : i §




" to calculate the pure premium billing per motorist by means

of the following formula:

The Basic New Jersey Cost Formula

Fo x c = p/p
2.7, x $1,670 = $45
100 \
(Claim . times (Average = (Pure _
Frequency) Claim Cost) Premium)

This pure premium is basic to the costing of automobile
insurance in New Jersey because the insurer's margin or mark-up
for selling and administrative expenses--called the’loadingﬁ—-
is computed as a fixed per cent of the pure premium. Thus, as
the pure premium-rises or falls, so tbo does the ioading and
hence the overall price. 1In New Jersey, the average loading is
$26 which together wi£h the pure premium of $45 produces a price
of $71. Obviously, the only way by which the New Jersey price can
be reduced is by decreasing the claim freQuency (F) or the average

claim cost (C).

As will be noted in more detail in a'later section which
examines average automobile insurance prices in all states,
the Commission found that New Jersey had to be included among
the nation's highest-priced states. It also noted, howeverk

that when average price is compared with average (per capita)

6. Unless, of course, the insurers' percentage mark up for
selllng and administrative expenses can be reduced. However,,
this is a problem in marketing eff1c1ency rather than in
reparation system des1gn.
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income, New Jersey citizens on the average have purchasing power

commensurate with price. Specifically, New Jersey average

income and New Jersey average price are both about 17 per cent

above the national averages for price and income.

Table 2 _ Ranking of 8 Highest-Priced States--1971
Rank State Average Price Avq. Income Rank
1 New York $84 - 84,421 3
2 Hawaii 8l 3,882 12
3 District Columbia : 80 4,849 -
4 Massachusetts 73 4,138 : 8
5 Minnesota . 71 . 3,608 20
6 Illinois 69 4,310 5
7 Missouri 69 3,459 26
8 New Jersey 67* 4,278 6

Countrywide : . 8§57 $3,680 -

Source: Insurance Services Office--Bodily Injury Liability (10/20)

*This average differs from the $71 shown in Table 1 because

of differences in defining the market. The relative ranking
of New Jersey among all the states is not affected by this
difference in market definition.

The range of 1971 prices for the 52 legislétive juris-
dictions (including Puerto Rico and the District of Columbia)
runs from $84 (New York) to $24 (Wyoming), New Jersey ranking
in eighth place and about 17 per cent higher thén the country-
wide average of $57.7 '

As most prices include approximately the same average

percentage margin for expéenses -- the loading -- these inter-

7. See Table 6 in Chapter V. 1
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state differences are caused essentially by differences in
" pure premiums. That is, the high-priced states have higher

claim frequencies énd/or claiﬁ costs than do the low-priced
states.

For example, to reduce the New Jersey price by 20-per
cent -- that is, from $67 to $53, which is the average price
charged in Pennsylvania (and Pennsylvania is 7 per cent below
the national average) -- it would be necessary to reduce the
New Jersey average pure premium by 20 per cent.

As New Jersey's average claim cost is only slightly higher

than Pennsylvania's, this reduction would have to be achieved

by reducing this State's claim frequenéy by ébout 20 per cent.s.
Turned around, the New Jersey price is 25 per cent higher

than the Pennsylvania price primarily becéuse motorists in

this State develop a claim frequency which is 25-30 per cent

higher thgn that produced by motorists in Pennsylvania? At

the same fime, it should be noted that the traffic flows in-

New Jersey are very much heavier than in Pennsylvania -- 94 cars

per mile of road as against 46 cars.
On' the other hand, the claim frequencies in Florida and

New Jersey are approximately the same and yet New Jersey's

8 « New Jersey's frequency in 1970 was 2.73/100 as against
2.06/100 in Pennsylvania.

9 . New Jersey is a "corridor state" for a very heavy volume of
inter-state vehicular crossings.
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averége price is appreciably higher than Florida's. This is
because New Jersey's average claim cost is. about lb per cent
higher than Florida's. At the same time, wé note that per
capita income in New Jersey is 25 pef cent hiéher than in
Floridé.

In the light of this analysis, the Commission sought
evidence as to whether the price of insurance in New Jersey
was esséntially governed by socio-economic conditions beyond
the scope of the Commission's research responsibility, or
whether price was determined by and reducible within the re-

- paration system itself.

The original no-fault (Keeton-0O'Connell) plan was
conceived as a solution to the Massachusetts_statutory bodily
injury liability insurance problem. And that problem was a
cost problem, Massachusetts having the highest average iﬁjury
coverage price of any state in the nation. In other words,
the high ranking of Massachusetts in the nationai range of -
average prices was a very important factof in the evolution of
no-fault insurance.

But is the ranking of a particular state, for'exaﬁple
New Jersey's, in the national'range-of average pricés.feally
an indicator of weakness in that state's reparation system?
May it not be mérely a reflection of the state's pérticular
socio-economic conditions, as for example its traffic flows

and average income levels? Certainly, the excess of New

- .36 -

g

et o A

B




Jersey's insurance prices over those in Pennsylvania and
Florida cannot be attributable to differences in reparation

systems because all three states have been utilizing the same

system.

The New Jersey Environment: A Special Note On Population Density.

In addition to differences in traffic flows and average
state income levels, the Commission found that population den-
sity differences also affected the costs and functioning
of the reparation systems from state to state.

The DOT Study entitled Automobile Accident Litigation

attributes nearly all the variability from state to state in
reparation system burden and performance to differences in
pbpulation denéity. For example, it demonstrated a high de-
gree of correlation between population density -- people per
square mile -- on the one hand and registered automobiles,
reborted accidents, injury accidents, number of terminéted auto- )
mobile cases, delay between filing and termination, average
gross dollar recovery, and various other dependent variables,
on the other. |

This study caught the attention of fhe Commission be-
cause ﬁew Jersey leads the United States in population
density as it does also in an associated characteristic, the

degree of urbanization.
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The average U.S population density is 51 persons per ,
‘square mile. In Pennsylvania it is 251; New York, 3517 Con-
necticut, 521; Massachugsetts, 658, and New Jersey, 806,

The average U.S. urbanization rate is 70 per cgnt. In
Pennsylvania it is 72; Connecticut, 78: Massachusetts,.847
New York, 85; and New Jersey 89. ‘Half of New Jersey's popu-
lation lives in about 8 per cent of the State's land area.

Nor does New Jersey lack for motorists. Compared with

Massachusetts, long the chief trouble spot in automobile
insurance, New Jersey,'in.a somewhat smaller land area, has

30 per cent more drivers, 40 per cent more registrations, 40

per cent more gasoline cénSumption, and 50 per cent more high—\
- way fatalities. |
Further, its population growth rate, which is two and
a half times that of the Bay State, can be expected to mégnify
these differences greatly in the next decade. ' "
All of these demographic aspeéts of the New Jersey
environment are exogenous to the reparatibn system and
cannot be controlled by it. Therefore, the Commission was
pérsuaded of the futility of comparing the level of costs
and prices in New Jersey with those of other states. New
Jersey costs and prices reflect the New Jersey sOcio—economic
environment and cannot be reduced to the level,of those in

Pennsylvania, Florida, or Wyoming -- with an average price

of $23, Wyoming is the lowest-cost state in the nation --
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except by modifications in factors which obviously lie beyond
the reach of legislative reform.

The Availability Objective. The Commission recognized

that,thé success of any reparation system dépepds on the
ready availability of the insurance necessary to its implementa-
tion. |

Table 1 indicates that the great majority of insured
motorists in New Jersey, 93 per cent of the total, have
availability of supply in the voluntary market. About 6.3 per
cent are éssigned risks, and 7/10 of 1 per cent are insufed
under the consent-to-rate rule.

Whether the 293,000 uninsured motorists experienced
such difficulty in obtaining availability that they chose
to remain uninsured is a question the Commission cannot answer
except by conjecture. |

As noted above, only 30 per cent of this uninsured group
made a paymént to the Unsatisfied Claim and Judgment Fund = -
as required by New Jersey law. The Commission infers, therefore,
that the remaining 70 per cent, or 207,300 motorists, did not
wish to make a payment either for insurance or to the Fund.

It has been observed that many moﬁorists'incorrectly
imagine the Fund to be a form of "insurance" which is made
available by the State for $50 -- that is, for less than
half the average New Jersey price ($106) for combined bodily

injury and property damage liability insurance. If any
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motorists so believing misrepresent the truth about their
insurance coverage -- say they have insurance when in fact
they do not ~- so as to avoid any contribution at all to the
New Jersey reparation system, the Commission can only conclude
that such motorists are uninsured thfough choice rather than
lack of availability.

That a very serious availability problem.confronted
New Jersey motorists in 1968-1970 has already been described
in the Introduction and will be discussed further in a
later section on the availability objecti?e.

However, the basic New Jersey insurance data contained
in Table 1 show that 90 per cent of all motorists have

actually found insurance availability. Of this number 94

" per cent are placed in the voluntary market and 6 per cent in

the assigned market. It can reasonably be assumed that an -
appreciable part of the remaining 10 per cent are uninsured

more through choice than through lack of availability.
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THE REPARATION OBJECTIVE

Aé the primary purpose of an automobile insurance system
is to provide reparation; the Commission gave priority of
attention to this objective. As stated in Chapter II, the
reparation objective looks to "The prompt and efficient provision
of benefits for all injury victims." 1In terms of the Commission's
ffamework'of analysis (Figure 1), the purpose is'"to maximize the
flow of individual losses into payable claims at conversion
point D." While the cost and availability of insurance are
obviously related to the provision of reparatioh, these subjects
are reservea for separate consideration in later chapters. We
are concerned here only with the provision of injury benefits.

In drafting recommendations leéding to improved reparation,
the Commission considered five questions: |

(1) "What is the reparation situation currently in New
Jersey? :

(2) Should reparation weaknesses be overcome through
automobile insurance or through some other insurance

system?

(3) Should the present automobile insurance system be
retained, replaced, or supplemented?

(4) What is the potential of no-fault insurance as a
corrective of current reparation weaknesses?

(5) Should insurance be required on all New Jersey cars?
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The Current New Jersey Reparation Situation

TheiCommission began by considering thié question: If.a
New Jersey citizen is injured in an automobile gccident in this
State and fails to receive injury benefits fromrthe.indemnity
fund created by automobile insurance premiums, what would be the
most likely cause of this bfeakdﬁwn in reparation? This was a

key duestion in assessing the current reparation system in

New Jersey.

Gaps in the Indemnity Program

The Commissioh.thought first, of course, a#out lack of
insurance covering the injufy—-the uninsured gap_problem.' That
is, the injured victim received ho benefit because he could not
identify the existence of any applicable form of automobile
insurance from which recovery might be obtained. .

For several reasons, the Commission found it difficult to

accept this answer as a general conclusion. In the first place,

as indicated in earlier chapters, somewhefe betﬁeen 85 and 90
per cent of all New JerseY'motofists carry éutopobile injury
liability insurance, Furthermore, abou£,90 per cent of ﬁhe
policies on insured cars provide medical paymenﬁs and unihsurea
motorist coverages. And even where an injured person is the

i

victim of an accident in which none of these forms of insurance

(
|




applies--and the odds are very much against this contingency--
he still has recourse to the New Jersey Unsatisfied Claim and

Judgment Fund.

The New Jersey Unsatisfied Claim and Judgment Fund

In 1970, the:Fund received about 18,000 "notices of intention
v'to make claims." And as of March 31, 1971, according to the Fund's
manager, Mr. Sal Capozzi, there were 15,050 claims pending for
which a reserve of $18,148,020 was being carriéd—-about $1,200

a claim. In 1970, 2,871 claims wéré settled by a payment of
$5,820,000 or about $2,000 each; This may be loosely compared
with the 63,000 claims, valued at about $1,670 each, shown earlier
in this report (Table 1), for the injury liabiiity coverage.

The availability of the Fund, together with the broad dis-
tribution of injury liability, meaical payments, and uninsured.
motorist coverages, led the Commission to believe that if any
appreciable number of New Jersey citizens are without recourse
to injury benefits from the overall automobile insurance repara-
tion system in this State, it is not attributéble to a lack of
indemnity programs provided by the system.

Nevertheless, a gap exists which may be of serious dimensions.
If an uninsured motorist who has violated thé ﬁew Jersey law with

respect to the mandatory payment of the Fund's $50 fee, should

1
[
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~ assessments to be gratuitous beneficiaries under the Fund.

be injured in an accident with another uninsured motorist, he
is not qualified to claim against the Fund. And, with no insurance -
on either car, he is obviously without any benefit provisions so
far as the automobile reparation system is concerned.

According to testimony given to the Commission by Mr.
Capozzi, only about two per cent of New Jersey motorists--approx-

. -1 .
imately 63,000--currently pay into the Fund. As the proportion

of uninsured New Jersey motorists is estimated to be about 10 per
cent (approximately 300,000 motorists), it follows that some 8

s |
per cent of New Jersey motorists—-about 240,000 motorists--are ' ?$

' 2
not "qualified" to claim on the Fund. (See Table 1.) Therefore,

as concerns injuries caused by accidents with other uninsured it
motorists, these motorists may be without a source of benefits.

The Commission views this primarily as an enforcement problem

B R R I

SR
L

and one which would arise under any form of reparation system

whether tort or no-fault. It would be contrary to public policy

to allow those who wilfully violate New Jersey law concerning the

mandatory disclosure of insured status and the payment of Fund

l. This testimony was given in the summer of 1971. "Motorists"
refers primarily to owners of private passenger automobiles.

2. Discrepancies between Tables 1 and 2 are attributable to dif-
ferences in the reporting years. It will be noted that the
number of Fund contributors (Table 3) declined by 33 per cent
between 1968-69 and 1969-70 despite an increase in registrations.

it RN R S P A S T B TR

- 44 -




Table 3

New Jersey Automobile Registrations

Compared with Contributors to the

Unsatisfied Claim and Judgment Fund

1965 -- 1971

Year* Total Registrations Fund Contributors
1965-66 2,980,000 127,742
1966-67 3,123,000 97,218
1967-68 3,200,000 96,904
1968-69 3,334,000 103, 398
1969-70%% 3,490,000 62,170
1970-71 3,650,000 62,937

Source: NJUCJF, Manader's Annual Report, and Bureau

of Public Roads, Highway Statistics.

* The Fund's fiscal year begins on July lst.
** fThe Motorist's fee was increased from $25 to
$50 in this year.
While it is true that the New Jersey voluntary market for
automobile liability insurance has been unusually restricted in
recent years, the Commission can find no excuse for a refusal by

those who have experienced availability difficulties to pay the

$50 fee required by the Fund for the financing of benefits to

injured victims of uninsured motorists.
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Gaps in the Tort System of Reparation

Even if the uninsured gap could be completely closed so
that all New Jersey motorists either purchased insurance or contri-
buted to the UCJF, there would still be many instances in which

injury victims would be unable to recover benefits.

With respect to the sources of benefits currently available

to injury victims in New Jersey--liability, medical payments,

R U R

uninsured motorist coverages, and in addition, the UCJF--only

T

one, medical payments coverage, provides benefits without regard

i

to fault (tort liability). Table 4 compares the relative

importance of these benefit sources in terms of direct premiums f
written. |
Table 4
Sources of New Jersey Injury Benefits
Compared as to Size -- 1969,

Source | Size (Premiums)

Auto Liability (BI) $232,213,odo

Auto Medical Payments 20,000,000 (est.) ;

Auto UM Coverage - 8,000,000 (est.) ;

NJ UCJF 6,000,000 (est.)

Total | | $266,213,000

Source: Annual Report of the New Jersey Commissioner of

" Insurance and the New Jersey UCJF's Manager's Annual Report.

Note: UM coverage premiums may be included in the Auto Liability
premiums. They are not listed separately in the

Commissioner's Report, (Onl¥ the loss portion of the
premiums shown is available for benefits.) -
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¢ 29 1 It was immediately apparent to the Commission that the
great preponderance of the total New Jersey funding for injury.
reparation was based upon tort liability. Therefore, if injury

% victims in New Jersey are to any appreciable extent left without

. ; loss recovery it must be attributable to the eligibility re-

ﬁf quirements inherent in that system.

These requirements have been so extensively and repeatedly L
analyzed in the literature of reparation reform and so widely
publicized in the mass media for public information that it would

be redundant for this Commission to reiterate what is already

well known. But in brief, an injured persbn is eligible to

to claim benefits. under third-party liability insurance only if

there is reasonably satisfactory proof that his injury resulted
E? proximately from the negligence of a third party and without h
appreciable contributory negligence on the part of the injured .

3" person himself.

As to the actual dimensions of the unindemnified victim

problem associated with New Jersey's tort liability system, the

- Ao

Commission had no really reliable data collections to consult.
It puts considerable credence in the estimate of 63,000 payable ‘ d

injury claims in 1969. (See Table 1 and Figure 'l and the dis- i

cussion provided with them.) However, its estimate of 136,000
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injury losses for that same year must be supplied with an

appreciable margin for error.

According to the DOT study entitled Automobile Personal

Injury Claims, 40 per cent of all injury claims result from

rear-end accidents, 27 per cent involve traffic signal violations,
7 per cent result fgom'head—on collisions, and 3 per cent involve
oﬁe—car accidenﬁs. Thus 77 per cent of all injury claims arise
from accidents in whicﬁ negligence on the part of one or more of
the involved drivers should be fairly obvious. As the'DOT‘study
was based on claims actually paid or resérved, such negligence.
was in fact demonstrated.

However, in addition to the claims studied, there were
undoubtedly many others which either were never filed, or if
filed were closed without payment, because of a total absence
of liability. Thus, these four types of accidents probably
account for something more than 77 per cent of the total victim
populatioﬁ. For example, in ﬁew Jersey, the Division of Motor
Vehicles reports that 15 per cent of the toial injury cases
fesulﬁed from single-car accidents., If, as recorded in the
DOT study, only 3 per ceﬁt of the total injury giaims actually
paid are traceable to single~car accidents, then about lélper
cent of the total injury cases--the injured drivefs themselves--
are from this one cause alone ineligible for a tort recovery.

And this is a gap in the tort reparation system which cannot be
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closed by legislative modifications in tort law such as the
comparative negligence statute, abrogation of speciél immunities,
permission for inter-spousal suits, and so on.

The Commission was convinced therefore that if it was to
meet the Reparation Objective as defined at the beginning of
this .chapter, the tort liability system would have to be sup-
plemehted.

Should Reparation Weaknesses Be Overcome Through Non-

Automobile Insurance?

The existence of prbveable negligence in the context of
77 per cent (or more) of the injury cases indicates the viébility'
of tort as a benefit system for innocent victims. It also
indicates the dimension; of the unindemnified gap as concefns
negligent par#ies who are themselves injured.

However, while the latter may not be eligible for a tort
recovéry, they do have access to other sources of benefits. For
example, with respect to wage loss, New Jersey's workmen's
compensation statute and temporary disability benefits law provide

sources of benefits, the former for occupational and the latter

for non-occupational automobile accident involvement. (In 1970,
f?f 2,126,000 New Jersey "jobs" were covered by TDB.) In addition,

“there are a variety of Federal disability security programs,
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private group and individual lifé and health iﬁsurance plans,
union-negotiated wage continuation plans, and so §n.

From information supplied the Commission by the State
Department of Insurance, it was estiﬁated that éerhaps 24 per
cent of the aggregate wage loss reéulting frém automobile
accidents might be recovered from these non—automoﬁile repara-
tion systems.

For several reasons, the Commission did not generally favor
reliance on non-automobile (collateral) sources of disability
benefits to fill the indemnity gaps in the tort liébility system.,
First, it felt that in accordance with the principle of social
accounting, the coét of injury loss resulting from automobile
accidents should be part of the "price" paid for automobile
usage. That is, the benefits prbvided by automobile insuranqe
should berrimary benefits. Second, not all'viétims with én income
loss are necessafily covered by non-automobile insurance, or
covered by it to the same extent} and in accordance with the
reparation objective, it was the Commission's intent to provide
an equitable and uniform»scﬁedule of benefits for all &ictims.
Thira; some forms of non-automobile insurance provide only a
low "floor of protection” whereas it was the purpose of the

Commission, within reasonable limits, to provide income replacement
. {
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penefits. Fourth, the Commission wishea to avoid the inequities
and rate-making difficulties which would result if collateral
sources were made primary.

However, to minimize costs and duplication of benefits, the
Commission did favor the subtraction of workmen's compensation,
temporary disability insurance, and alsé Medicare benefits, from
those otherwise.payablelunaer a reQised automobile insurance
reparation system. The first two'programs encompass a very large
part of the New Jerséy labor force; moreéver,»workmen's compensation
benefits are financed by empioyer contributions. Medicare provides
benefits for persons 65 and over,

The Commission's position with respect to the medical-
hospital expenses of injury victims does not differ from that
taken toward disability benefits--automobile insurance should be
primary. According to calculations made by New Jersey's Blue
Cross, that Plan might save five per cent in claims costs "if auto
accident claims were excluded"--as of course they could be if
automobile insurance benefits were made primary.

Should the Present Automobile Insurance System Be Retained?

If a revised New Jersey automobile reparation system is to
provide primary injury loss benefits for all victims of automobile
accidents, the question arises as to whether the present tort
liability system, which restricts benefit eligibility in accordance

with negligence law, would any longer be necessary or desirable,




The Commission contemplated several alternatives. First,
the tort system might be retained for the reparation of innocent
victims who had viable causes of action in tort against insured
and financially responsible tort feasors. Fo; other victims, a
supplementary benefit system would be made avéilable. The
Commission rejected this alternative becauée of the delays,
uncertainties, and expensefattending a decision as to whether
a viétim in a given instance had a viable cause of action in
tort. |

A second alternative was to eliminate completely the tort

 system and.repiace.it with a.first-party di;ect payments system
5% under which all victims would receive mandatory hospital-
medical—disability benefits.together with options to buy additiona

voluntary benefits including perhaps a "pain and suffering”

coverage.

The Commission rejected this alternative also. The repara-
tion objectivé can be readily achieved without revolution, and
it was a settled principle of the Commission to utilize, not
destroy, established institutions and agencies in the absence of
firm proof of superior alternatives. |
Third,_a supplémentary reparation system could be created

which made benefits available to all victims merely upon proof

f . of loss, and thereafter, those who had a viable cause of action




in tort could pursue that remedy as under the existing system{
This would effectively solve the reparation problem as earlier
described and was the Commission's choice. The details of this

dual protection plan will be explained shortly.

Improving Tort Liability Insurance as a'Reparation Sygtem.

To make tort liability functibn more effectively as a
reparation system, the Commission was convinced that New Jersey's
contributory negligence rule should be-replaced by a comparative
negligence statute. It agreed in substance with the stand taken

in the Report of the American Bar Association Special Committee

on Automobile Reparation (ABA, 1970, pp. 74-75) that:

"...the doctrine of contributory negligence is anti-
quated and unrealistic. The fact that sometimes it is not
strictly applied by claims adjusters or juries probably
has served to make its formal modification somewhat less
imperative. But this is not a sufficient basis for further
delaying a change. We do not regard such a change as an
abandonment of the central concept of the negligence law--
that liability should not be imposed in the dbsence of——— - -
fault--but merely as the evolution of an ancient doctrine
into a more modern and enlightened one.

"We believe that a change to a system of comparative
negligence of the type found in Wisconsin, accompanied by
universal financial responsibility, will accomplish, within
the framework of the present common law tort system, a great
advance toward the objectives of those who are critical of
that system.

"The difficulties in measuring degrees of fault seem
to have been sufficiently overcome in Wisconsin to justify
our confidence that we are not merely substituting a group
of new difficulties for those experiendgd under the contributory
negligence rule. If the Wisconsin statute is followed as

\




a model, fewer cases will be denied any recovery, and the
size of the award will be moderated. If it does not have
a moderating effect, the result will be some increase in
insurance costs.

"The Wisconsin comparative negligence law eliminates
contributory negligence as a bar to recovery if the fault
of the defendant is established and the defendant's
negligence exceeds that of the plaintiff. Recovery is
diminished proportionately to the negligence of the person
recovering. For example, if 40 per cent of the negligence
is attributed to the plaintiff, the damages are reduced
by 40 per cent. If the attribution is 60 per cent to the
plaintiff and 40 per cent to the defendant, there is no
recovery. If the attribution is 50-50, there is no recovery.

"Special verdicts are used. The jury answers specific
questions, such as: Was the defendant negligent? If
so, was the plaintiff's negligence a cause of the collision?
If both defendant and plaintiff were negligent and taking
the combined negligence as 100 per cent, what percentage
is attributable to the defendant? To the plaintiff?

"The next question the jury answers is what sum of money
will fairly and reasonably compensate the plaintiff with
respect to the various categories of damages. The judge
does the rest." :

The Commission doés point out, however, that the impact on

costs of this improvement in attaining the reparation objective
depends very heavily on just how New Jersey claims adjusters and
juries are in fact applying or modifying the doctrine of contri-

butory nggligence currently. Consider for example the hypotheti—»

cal cases scheduled in the accompanying table.




Attribution of Negligence Victim's Victim's f

Case Defendent Plaintiff Damages - Recovery
1 100% ' 0% $2,000 $2,000 ‘
2 " 20 10 | 2,000 +1,800 .
3 80 20 2,000 1,600
4 70 30 2,000 1,400
5 60 40 2,000 1,200
6 50 50 2,000 - 0
—;II $12,000 $8, 000

If adjusters and juries placed a strict interpretatioh of
contributory negligence on all six cases, only one victim could
recover and the total cost of reparation fbr motofists woﬁld be
$2,000. If, on the other hand, adjusters and juries are already
employing de facto comparative negligence, fi&e vicﬁims would
recover and the total cost to motorists would be $8,000. However,
if adjusters and juries are currently applying comparative
negligence only up-to a;negliggnqgtian¢engermix~of;say;80320,“””ﬁ“;, ¢:§
defendant vs. plaintiff--that is, three victims collect at a
system cost of $5,400~--then, a comparative negligence law would
certainly tend to increase reparétion at some increase in costs
to motorists.

The Commission élso took account of the fact that there

has been a substantial increase in the cost of hospitalization

r




and medical treatment and also in wage levels since New Jersey
adopted its minimum financial responsibility injury liability .
limits of $10,00d per person and $20,000 per accident. To help
reparation catch up with inflation, the Commission recommended
that New Jersey raise its financial responsibility limits to
$15,000 per person and $30,000 per accident. These new limits
would apply to liability insurance, uninsured motorist coverage,
and also to the UCJF.

Finally, the Commission considerea that motorist satis-
faction with tort liability reparation would be enhanced if the
settlement of property damage liability claims could be expedited.
One cause of delayed property claim settlement is the time
needed to adjust an accompanying injury claim.

According to the New Jersey State Insurance Department,
there were 63,000 injury claims and 182,000 propérty claims
in 1969. If we assumed that in most cases there was some damage
to automobile property in accidents causing injury ciaims, the
adjustment of about one third of the total property claims might
be subject to the délays attending settlement of the accompénying
injufy claims.

Theréfore, the Commission recommended that in cases where
the liability.of one motorist toward another was cleér but the

amount of the injury damages was not yet determined, the insurer




of the person claimed against in tort would be privileged to
adjust the claimant's property damage loss separately from the
bodily injury loss. This adjustment would be allowed without it

prejudice to the settling insurer's rights with respect to the i

subsequént adjustment of the injury claim. ' 5

. No-Fault Insurance as a Corrective of Current Reparation

Weaknesses.,

If benefits are to be provided to all victims without '
regard to fault, they are in that sense no-fault benefits and il

the program which provides them is a no-fault program. However, |

nearly every law which provides no-fault benefits seeks for
reasons of cost control to reduce or modify in one or more
diverse ways--tort exemptions, set-offs, a limitation on general

damages and so on--the full traditional tort remedy. And to

the extent of that reduction or modification, motorists are

~immunized against fault. For:both . reasons, . then,:reforms which----:- .
substitute in some degree first-party for third-party benefits
are referred to as no-fault plans by both practitioners and
laymen.
Where the tort remedy is totally eliminated, the sub-

stitute first-party system may be designated a total or radical

no-fault plan. Where tort is retained as a remedy to greater i
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or lesser extent,lthe resulting system may be designated a
modified no—fault-plan.

This does not mean that the term "no-fault" need necessarily
appear in the legislation which iﬁplements the revised system.
In fact, the terminology of recent legislative enactments
substitutes "personal iﬁsurance protection," "direct payments
insurance," "basic protection insurance," and similar phraseélogy
for "no-fault." And various reform lobbies entitle their no-
fault proposals as the "dual protection plan," the "guaranteed.
protection plan," the "AIA plan," and so on. Nevertheless, the
public at large, which prefers simplicity to complexity, lumps

all such programs generically under the heading of "no-fault."

The Commission does not feel disposed to cavil over a
baptismal name for its proposal. Once its terms are known, the
public will in any event call it a no-fault plan.

It proposes that all automobilg accident injury victims

should receive the following mandatory minimum schedule of

first-party benefits:

(a) All reasonable expenses for ambulance, hospital, )
nursing, medical, surgical, dental and rehabilitative services, &
including prosthetic devices, made necessary by such injury. @

3. It is recommended that insurers shall also be required to -@
offer at the option of the insured a choice of voluntary %
excess disability and dependent survivors' benefits coverages ;
providing additional protection for an additional premium
charge. 5




(b) Funeral, burial or cremation expenses not to exceed
$1,000 per person.

to work caused by such injury up to $100 a week and subject to an
aggregate payment of $5,200 per person. Similar benefits shall be
available to dependent survivors where the injury is fatal.

(c) Disability benefits for loss of income due to inability (/

(d) Reasonable extra expense reimbursement up to $12 a day
for 365 days for household services interrupted by the injury or death
of persons who otherwise would have performed such services
without income.

With respect to this schedule of benefits, it is the Com-
mission's further recommendation that:

(a) To avoid the use of lay terminology, the benefit
schedule be technically referred to in any implementing legis-
lation as "Personal Injury Protection Coverage" (PIPC) rather
than as '"no-fault insurance."

(b) To avoid overlap with the schedule of workmen's
compensation benefits for operators and passengers injured in
the course of their employment,™ PIPC be mandatorily incorporated
only in policies issued to cover "private passenger automobiles"
as defined in the manuals of rules and rates approved by the
New Jersey State Insurance Department.

(c) The PIPC fequirement shall apply to all "private'

passenger automobiles" registered or: pr1nc1pally garaged AN T

New Jersey.

(d) To provide efficiently for the distribution of
benefits, PIPC shalli cover the named insured and members of his
household who are injured in an automobile accident, and to
authorized drivers and guest passengers in the insured car who
are injured while occupying it, and also to pedestrians struck
by the insured car.

%

(e) For reasons of public policy and also so as not to
open the motorists' purse to those guilty of flagrant misconduct,
PIPC insurers shall be permitted to exclude benefits for any
injured person whose conduct contributed to his injury while
operating an automobile in this State with the specific intent
of causing injury or damage to himself or others, while under

the influence of alcohol or narcotic drugs, or while committing
2 high misdemeanor or felony.

4. This refers primarily to trucks,'taxis, buses, ‘and classi-
fications other than private passenger automobiles.
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(f) To minimize cost and avoid duplication of payments, )
benefits recoverable under any workmen's compensation, temporary dis=-

ability benefit statute or medicare shall be credited against any PIPC.
benerits otherwise payable.

(g) Except for the deductions in (f) above, PIPC benefits shall®
be payable without regard to collateral sources of benefits which .
may be available to the injured person. That is, they shall be prima

The PIPC benefits are of course to be made available without
regard to fault or negligence liability. In addition, as indicated

in the previous section of this chapter, it is recommended that all
injury victims retain the right to pursue a tort remedy for full

legal damages subject to three provisos:

(1) That injuries involving and limited to “soft tissue” as
to which medical treatment by a licensed physician, osteopath, or
chiropractor is valued at not more than $100, shall not be subject
to payment of benefits in excess of those provided by PIPC.
(Neither diagnostic nor hospital expenses -shall be included
in valuing the medical treatment for such injuries.) However, this
limitation shall not apply to fatal injuries.

(2) That to the extent of the PIPC benefits paid or payable,

an insurer shall be subrogated to the injured person's right of
action for damages against culpable third parties and their liability
insurers. Determination as to whether any insurer is legally entitled .

to recover damages in tort from another insurer shall be by inter-
company agreement or arbitration.

(3) That injured persons shall not plead nor introduce into
evidence in an action for damages against a tort feasor those
damages for which PIPC benefits are paid or payable.

A principal finding and point of criticism of the DOT
study was the overpayment of the minor bodily injury liability

claim. This overpayment was lafgely attributable to the practice

of arbitrarily adding to the payment of medical costs for




artitrary formulas by which general damages are derived as multi-~
ples of special damages or medical expenses. "By denying the
admissibility cf PIPC reccveries, which offer special damages

~ -

only, the jury or arrcitraticn pénel, as the case may Cte, ;s forced
tc think its way to a dezerminaticn of general damages tased cn
the particular merits cf each individual case. As fcocrnulaic
sclutions have inevitakly led in the past tc the cverccmpensaticr
2 many viczims with cnly mcdest "pain and suffering" lcsses, this

orovisc should appreciakly reduce the flow sf unwarranted gereral

damaces intc the malnstreams

9]
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The Commission pretends %
reconmendaticﬁs concefning +he specific kinds of PIPC (no-fault)
tenefits provided for in its first-party reparation program. This
queétion has already teen studiad in depth by many other reforxm

bodies: howeve;, af<er careful scrutiny of all available reports

]
|

and legislativé oroposals, the Comission selected the benefit
vattern which in its collective judgement best meets the reparation
needs of New Jersey citizens. Consequently, the proposed program

incorporates features as to amounts of PIPC benefits not generally.

founéd in programs so far introduced or proposed in most other states.

After considering the limits imposed on medical benefits under iy

~

most programs, the Commission decided to recommend that there be

no limit on such benefits in New Jersey. The Commission was guided
%
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by its findings that the number of cases that would exceed a real-
istic medical benefit maximum would be so small that extending

medical payments benefits without limitation would have no significant

effect on the overall cost. Thus, the program will give complete

protection as to medical costs to the unfortunate few who may suffer

extreme injury in automobile accidents.

As to disability benefits for loss of income, the Commission
has not adopted the generally followed practice of reducing
the lost income compensation to reflect an averagé income tax
saviﬁg of 15%. Such reduction islcontrary to the facts of life.
The low income earner with a family would be penalized, while

the high income earner would enjoy a windfall since his after-

tax income is less than 85% of gross. The Commission also récommends
keying the basic benefifs and the corresponding basic rates to

the low income earner with a‘provision that each insured will

have available a lost income benefit commensurate with the actual

income he wants to protect. Thus, a low income motorist will

not be forced to purchase and pay for more protection than he

may heed.




Should Insurance Be Made Compulsory?

In Chapter III, The New Jersey Reparation Environment;

the Commission has already raised and affirmatively answefed this
- question. |

In a sense, New Jersey already has a compulsory insurance
system in that motorists must either insure against liability
voluntarily or elée pay a mandatory fee of $50 per insured car
to the New.Jersey Unsatisfied Claim and Judgment Fund. That is,
it is currently the iegislative intent that as a condition of
automobile'registration all motorists shall help finance the

‘payment of victim benefits.

If the Commission is to achieve the reparation objective, -
it is.important that the first-party insurance necessary to that
end be widely distributed over the population of New Jersey
mo;orists. A compulsory law armed with stringeht penalties for
violators seems indispensable for this purpose and there is
considerable precedent for this approach in other states which
have enacted or are enacting no-fault bills.

No-fault benefits are first-party benefits; that is, they
are'provided to the motorist and his family by the motorist's
own.insurance,policy,. In thg interests of self-protection,
motorisﬁs should be willing to buy thisicoverage voluntarily.
A strong compulsory law would leave no doubt that society
‘expects them to buy it.

Thé present uninsured gap of_about 10 per cent would mean

that approximately 600,000 New Jersey citizens, possibly many
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more depending on family éize in the uninsured sector, would be(
left without no-fault benefits in the event of injury. As their
only hope of recovery in such cases would be through an action
in tort, statutory latitude to forego insurance would not only
defeat the feparation objective; it would also impair the cost
and judicial objectives. This is so because the Commission's

proposal relies heavily on the prompt provision of no-fault

benefits to moderate Ehe pace of tort activity.

The UCJF could be modified to providé no-fault benefits
to uninsured injury victims who had contributed to the Fund.
But in that event, there would be two competing sources of

no-fault "insurance" and if the Fund's fee was less than the

.cost of private insurance, there might be a drift of motorists

from insured to uninsured status so far as liability insurance
was concerned. Further, the:publicity_giyen_thé,nO-faHlt_w o
nature of the new program might tempt some motorists to the
belief that they could rely on their collateral sources for
first-party benefits and avoid the costs of automobile insurance
altogether.

Everything considered, the Commission concluded ﬁhat its
reform proposal should at the outset be advertised as a manda-

tory program to be carried on all registered cars with severe

penalties for failure to comply..
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THE COST OBJECTIVE

Throughou£ its study, the Commissién was concerned with the
qﬁestiOn of cost. The cost of insurance to the New Jersey motorist
is the price he has'to pay an insurer in order to obtain coverage.
The pfice charged the motorist by the insurer is regulated by the
New Jersey Department of Insurance and is based upon the insurer's
costs. .The basis for costing is the expected pure premium (P/P)
per insured automobile and, as we have seen»this is the product of
claim frequency (F) per 100 cars and the average claim cost (C).
Briefly:

F xC=P/P

Given a fiXéd nunber of insufed cars, the price charged per

car is therefore a function of thé ﬁumber of claims produced by

those cars times the average cost of each claim.

The Commission lays stress on this point-because-relative-to .a-. _:

given security need, an improvement or expansion in a benefit or
reparation program, whether it be welfare or insurance, usually in-
creases both the number of claims (benéfit recipients) and the average
size of claim (amount of benefit) and éonsequently is cost increasing.
That is, the reparatibn objective and the cost objective are in most
instances antagonistic. To correct inadequate reparation, costs‘

must usually be’increased. Conversely, where costs are too high,

reparation must usually be decreased.

e




The Impact of No-Fault on Cost

Noffault plans captured the public's imagination by the unusual
and intriguing promise of increased reparation (all viciims would be
eligible for benefits whether at fault or not ) tégeﬂ1e; with decreaseg :H
cost (price reduction). For examplé, the Masgachusetts and Florida
no-~fault plans, which providé benefits for ail victims, grant an  '
immediate reduction of 15 per cent in price.

In view of the paradoxical pature of thié proﬁise tHe Commission -
examined it with éare. There i§ of course no difficulty in increasj

ing benefit eligibility. This can be accomplished quite simply by

providing for mandatory first-party medical-disability coverage on
all cars. The Commission was puzzled however by the attainment of B

a simultaneous reduction in cost.

Looking at bodily injury liability insurance, the coverage with

which no-fault cost saving is customarily identified, it noted that
: N

the New Jersey average pure premium per insured car was about $45,"

the product of a'claim frequency (F) of 2.7 claims per 100 cars and

an average claim cost (C) of $1,670. Obviously, to reduce cost--

that is, to reduce the current New Jersey pure prémium of $45--either §
frequency (F) or cost-(c) had to be reduced, and a program offering"
benefits to all victims without regard to Fault or innoeence was

certainly not likely to reduce frequency. On the contrary, it was

likely to increase frequency greatly.
The DOT study, as well as other landmark investigations of auto-.

mobile accident consequence, had proved beyond doubt what was already'>




known é priori about:tort liability systems: that an absence of
fault on the part of the insured motorist, or the presence of con-
tributory negligence on the part of the injured victim, together with
other restrictive factors such as lack of finanéial responsibility
on the part 6f the motorist, prevented %any actual losses from be-~
coming payable claims on the tort liability system.

Just th many losses were annually denied claims eligibility in
New Jersey was not known.l Nationally, and in some other states, the
rejection has been placed as high as 50 per cent. At that level of
:ejection, a modification in the system to allow a free passage oOf
all losses into claims would double claim frequenc& and hence double
the average pure premium barring an offsetting reduction in the

» average cost of claim. Even the remote possibility of such strong

upward préssure on cost and price was naturally of much concern to
the Commission;

The prop;nenfs of nOﬁfault*plansfaregaware of this::possibility ... .
and explain the cost reduction promised in their plans in terms of
rather extreme feductions in the average claim cost. In the price

formula FxC=P/P, C is to be reduced more than F is ihcreased'so that

a net decrease in P/P results.

1In Chapter II on Methods and Objectives, Figure 1, losses are es-

y timated to be 136,000 as compared with claims of 63,000. But these

+ losses are based on injury data published by the New Jersey Division

of Motor Vehicles and may not even approximately equate with the num-
ber and kind of losses for which claims against insurers may be pressed.




But this too disturbed the Commission because C, the average claim

cost, is a measure of the average benefits paid to injured victims,

and a substantial decrease in C would probably require a similar
reduction in benefits and hence impair the reparation objective.

No-fault plans seek to obtain a reduction in average claim
cost primérily by rejectipg that part of each victim's loss which
is considered to bevintangible or imponderable so far as precise
standards of pecuniary measurement are concerned. ' (Actually, the
'loss of an eye or a body member or a serious disfigureﬁent are all
quite tangible to the victim and very daﬁaging to him even though
there is no quick and'certain way to evaluate that damage in dollars.)

The rejection of intangible loés eieﬁents woulé‘of course be
tantamount to a tort exemption. for thexoffending motorist beéauée if
a victim's loss consiéts of two parts, the tangibie (médical—disability
-loss) and the intangible (general damages loss), and if né-fault re-
jects.the~latter and pays the former without regard to fault, then
there would be no basis left for an acﬁion in torti

Not only would no-fault reduce claim cost by rejecting intangible
losses in whole or in paft,‘but also, by.granting what amounts to a
“tort exemption for négligence;viﬁ would reduce the legal fees énd
costs associated with tort actions. That is, it would reduce that»
part of the average claim cost which is needed to cover the inSurer's
~allocated claims adjustment expense.

Thus, implicit in the cost-saving argument of no-fault plans are

three assumptions: (1) the average claim frequency will rise; (2) the




average claim cost will fall, and most importantly, (3) the decrease
in the latter will more than offset the increase in the former. In-
surers generally agreed on assumptions (1) and (2); they were not so

sure about assumption (3).

HYPOTHETICAL ILLUSTRATIONS OF NO-FAULT IMPACT ON COST

Solely for purposes of illustration, the Commission offers the
following comparative examples in which a no—féult pian is assumed
to increase claim frequency (eligibility for benefits) from 2.7 to
5.4 per 100 cars while reducing the average élaim'cost from $1,670
to $740. That is, New Jersey's current F is doubled and its current

C is reduced about 56 per cent in the formula F x C = P/P.

Flow Analysis No. 1*

. EVENLS au) (1) (4) (5) (6) (7)
! Automobiles a-) Losses -; Cla_ims-—) Premiums—a Motorists
Conversion - D E S+l F
points : s ¥
$9,000 $4,500

TORT 100 e (54@__) (2.7@ ——) $45 —m——) 100 © - -

$1,670) $1,670) ' (@345 each)

| NO-FAULT $9,000 $4,000%* '
21 (vith limi- 100 ——Y  (5.40 =) (5.48=—) §40 ————) 100
0 tation on 5 _ $1,670) $740) _ (@340 each)
i intangibles) -

* Events (2) and (3)--Accidents and Injuries--are omitted for brevity.
(See Figure 1 for a complete flow analysis.)

** Note that while no-fault increases the number of losses flowing into
claims, it rejects at D $5,000 of the amount of total loss whereas
tort rejects only $4,500 of loss. :
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The Commission utilizes this hypothetical comparison to illus-

‘trate its understanding of how no-fault simultaneously "increases"

(improveé) reparation and “decreases" cost and price. The number
of losses fiowing into claims is ihdéed increased so that more victimg
are eligible for benefits. But the amount qf loss flowing into claimg
is decréased~so that some victims receive much less under no-fault
than under tort (on average 56 per cent less in the given comparisen),
Disturbingly to the Commission, the victims sustaining the reduction |
in benefits are the innocent victims of negligent motor ists whereas 1
those victims whose admission to benefit eligibility made the re- | ¥
duction in average benefit payments‘necessary include in large | |
measure the negligent victims of innocent motorists.

While the Commissién unanimously favoréd the increase in the
number of lqssesfaccorded claims (and hence benefit) eligibility, it
was divided 6n the wisdom of reducing the amount of loé$ admitted to

claims eligibility where innocence on the part  of the victim and fault %

on the part of the motorist obtained. In the' end, a majority of the

Commission decided that if the decision involved a choice between re-

paration and cost objéctives, considered as necessary alternatives, 7]

itlwouLd-have to vote in favor of the reparation dbjeéﬁive. -
_Thus, to the two hypothetical examples shéwn above, ﬁhe Commission

would.add a third possibility, one in which the losses flowing into

claims under tort would remain undisturbed at an average claim éost

of §1,670, wﬁile those formerly rejected under tort, would be allowed

to flow into claims at the reduced vallie of $740. The hypothetical ‘?
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impact of this modified no-fault plan is illustrated below.

Flow Analysis No. 2*

gvents —=) (1) (4) (5) (6) (1)

Au.tomobiles-) Losses —} Claims «9 Premiums -) Motorists

- L J L J(S-Q-l), I—
conversion ) - . D E F

Points
NO-FAULT . $9,000 $6,500
(without limi= 100 o) (5.4@ wrmp (2.7@ e} $65 ey 100
tation on in- $1,670 $1,670 & _ (@$65 each)
tangibles) 2,7@ :

. $740)

*Again, events (2) and (3)--Accidents and Injufies—— are omitted for
brevity. - - '

In this third example, a decision to provide noffaﬁlt bepéfifs
for all victims without regard to fault, while at the same time plac-
ing no limitations on_géneral damages for the innocent victims of
negligent motorists, results in a 44 per cent increase in cost and
price. ($65—$45=$20; $20/$45=44 per cent.)

Howevér, it must be stressed thaﬁ the results in these hypo-
thetical examples derive from tﬁe assumption that losses exceed
claims currently by two to one. While this assumption is supported

by the DOT study and the data shown in Figure 1, it was used here for

purpose of illustration only.

The excess of losses over claims in New Jersey cannot be known
with any certainty until after the claim frequency developed by no-
fault is revealed through actual operations. At that time it may

érove to be far less than the relationship shown in the examples.
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Nevertheless, a decision to avoid severe limitations on the right tg

claim general damages definitely means a sacrifice of the cost ob-

jective in favor of a gain for the reparation objective.

The Commission's majority decision on this very important

issue2 was influenced by a careful study of foﬁr very closely re~
lated issues: (1) the results of the Massachusetts no-fault law:
\ (2) the level and distribution of costs and prices in New Jersey;
(3) the division of the New Jersey motorist's insurancé bill be-
tween injury and property damage items, and (4) the recent improve-

ment in the general experience with bodily injury liability insur-

g ance. Each of these four issues is discussed below.

o
|
)

The No-Fault Results in Massachusetts

The Massachusetts no-fault law places limitations on the flow

of losses into claims so far :as:intangible loss elements are-con=-

cerned. These limitations may be depicted diagrammatically as

&

shown in the accompanying chart (Figure 2).

2For the Commission's recommendations concerning minor limitations
on claims for general damages, see Chapter IV, section (4) "No-Fault
C . Insurance as a Corrective of Current Reparation Weaknesses."




Figure 2 -

The Flow of Losses into Claims in Massachusetts

'(l) where Medical ex-

pense is more than 4%> CLAIMS
$500
- A, Intangible (a) where injury re—
™ Losses A* sults in 4Ds*=.m_§ CLAIMS
(%‘ where Medli‘cal ex-
pense is less umgm%>
than $500
4 LOSSES ' (fﬁ‘ where injury
' : does not re- m-) REJECTED
sult in 4Ds
37 Tangible Medical & ) CLAIMS

Disability Losses

*The "4Ds" refers to very serious intangible losses, those resulting

in Death, Dismemberment, Disability, and-Disfigurement: -

Lookiné at the flow of losses into claims és charted in the
accompanying diagram, the Commission noted that, without regard to
fault, all }osses consisting of medical or disability items moved
freely into claims. However, not all losses consisting of intangible
items did so. Those at A (3) (b) were rejected.

But, as an intangible loss was not likely to occur in the ab-
sence of a medical-disability loss item, the number of intangible

losses was included within the number of medical-disability items.




Thefefore, while>the.limited access to general damages in Massachusetts(
could reduce the average claim cost, it could not reduce the claim
frequency.

If injury victimsvcould be divided cleanly into two mutually
exclusive categories, Class A and Class B, the former suffering
only intangible losses and the latter sustaining only tangible
losses, then Class A Would not lie within or overlap with Class B
and restrictiéns on the payment of intangible losses would obviouély
reduce the total number of claims payable and hence the claim fre-
quency. That is; Class A victims would be rejected in whole or in
part.leaving.only Class B victims for payment.

However, in the Commission's view of the matter this is not
the case. An intangible loss does not,usually'exist without the
co-existence in some degree of a tangible lbss. In other words, tﬁe
total number of claims is determined by the number of victims with"
tangible losses. Some of these victims may have intangiblé losses
.in addition to their tangible losses; others may not.

For exémple, Mr. X has a $1,000 medical bill (tangible loss) -
and is claiming in addition $2,000 of "pain and sufferiﬁg" (intangible
ioss). The.elimination of intangible loss from claims eligibility
does not eliminate the tangible loss from claims eligibility. Mr.. X
can still claim for his $1,000 medical loss. Therefore, in the

Commission's view, limitations on claims for intangible losses can

reduce the average cost of claim but cannot reduce the claim frequency.




Thus, every claim for general damages also includes a claim for

cal or disability loss in some degree by the same person. And

hat person even if denied a claim for general damages would never-
tha .
¢heless file a no-fault claim for his out-of-pocket expenses.

A very curious concomitant of the Massachusetts no-fault law,

therefore, is the fact that claim frequency has actually decreased,
not increased. According to statistics published by the Massachusetts.
jnsurance Department, claim frequency in Massachusetts, follqwing

the implementation of its no-fault law on January 1, 1971, fell by

55 per cent in the first six months of the plan's operation.

If the limited éccess'to general damages in the Massachusetts law
was not the cause of the decrease in claims--and according to the
commission's analysis it should not have been~-then the reduction in
frequency must‘be attributable to other factors which have not yet
been analyzed. But so far as the cost-price objective is concerned,
the limitation on claims for intangible loss is at issue only as -an
offset to an expected increase in claim freqﬁency. When claim fre-
quency actually falls by as much as 55iper cent, the need for a limi-
tafion on intangible loss evaporates.

The Commission was therefore re;eptive to thelthesis that the
necessity for substantially limited access to general damages in New
Jersey's reform program had not been demonstrated by the experience

of the only state which, to_the time of the Commission's decision,

had had experience of a no-fault program.




The Level and Distribution of Costs and Prices in New Jersey

A second factor in the Commission's decision on the treatment of i

general damages (intangible losses) concerned the extent of the burdeni
which present costs and prices placed upon New Jersey motorists.
The Commission recognized that it is idle to talk about average

costs and prices in a market which is characterized by extreme cost-

price variability.
The average pure premium for bodily injury liability insurance

in New Jersey has already been discussed. It is $45 and is derived

as the product of an average claim frequency of 2.7 claims per 100
cars and an average claim cost of $1,670. c(2.7/100 x $1,670 = $45,)
When to this basic determinant of price is added the insurer's over-

head "loading" of $26--a cost element which is largely irrelevant to

the issue of no-fault and limitations on general damages--the average
price payable for insurance becomes $71.

However, this average price is modified greatly by cost differ=

ences resulting from territorial relativities..and-classification -:+-

differentials. When all of the factors causing New Jersey motorists

to differ in both claim frequency (F) and average claim cost (C) are

taken into account, a range 6f prices reéulﬁs which is cﬁaracterized E;

by extreme variability. : . %f
The accompanying chart of price variability in New Jersey, Fig-

ure 3, demonstrates this point. Prices for liability coverages range

from a low of $18 to a high of $776, a spread of $758 or 42 times

the lowest price.
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Figure 3. Price Variability in New Jersey

Terri- ' ' Driver
tories Classes Record Range
v | v v v
N $776 == == o= == — $776
oy $277 4 471
277 /f"
47 ——— :
! $194 ——————
| : $319
Lilode .y 553 114 < 194
~J
3 _ ] 114
' 33
4 $106 -
] 528 67—
€
$ 50 \l,
18 < 31
18 — = =— — — 35 18
[
m .
5 H=3.80X : H=+1.80
& M=2.23x| ! - IM=+0.70
g L=0.65X : ' L=+0.0

*Based on 1969 data supplied by the Insurance Services Office.




With respect to physical damage insurance, the ISO manual
of New Jersey rates shows somewhat similar contrasts. Compre- | ji
hensive rates range from a low of $5 to a high of $80, a spread
éf $75 or 15 times the lowest price. The manua; rates for $50
deductible qollision covefage range frpﬁ a low of $34 to a
high of $148 and this range can be~extended'considerably by
the apélication of class differentials.

According to an anélysis made by one of the nation's
leading automobile insurers, the distribution of motorists
according to the pfices paid for liabili#y insurance in New
Jersey 1s as shown in Table 5.

Table 5

New Jersey Auto BI & PD Liability,
Insurance Rates Combined--1968

Price Class ’ Percent of Motorists
$ 0 - 24.99 2.0%

25 - 49,00 3.6 : ,
50 -~ 74.99 © .. 34.8 e |
75 ~ 99.99 29.6 .

100 - 124.99 12.0

125 - 149.99 5.5

150 - 174,99 3.7

175 -~ 199.99 1.8

200 or more 6.9

Looking at this distribution, the Commission noticed that
only a relatively small proportion of motorists pay what may

be considered high prices. Seventy per cent pay less than

$100 for combined bodily injury and property damage liability




insurance and 40 per cent pay less than $75.‘ As the érice for
injury liability insurance alone is about 63 per cent of the
conbined injury-property liability pfice, this distribution aglso
indicates that the great majority of New Jersey motorists pay

a relatively modest sum for that coverage which is the main
target of no-fault reform. For bodily injury liability, about
90 per cent éay less than $100; 85 per cent pay less than $80;
70 per cent pay less than $65, and 40 per cent pay less than

$50.

To be sure, Table 6 indicates that New Jersey's average

combined-coverage rate of $106.26 (1971) ranks the State as

_ 3
the twelfth highest in the United States. But as mentioned

earlier in Chapter III, The New Jersey Repafggion Envifohment,

interstate comparisons of automobile -insurance prices-@ar@-:- .- -i-—.ioe..

meaningless unless interstate differences in wage and income
levels are also taken into account. As New Jersey ranks. sixth
among the states in average income, a twelfth-place ranking

in automobile insurance costs is not .in itself indicative of

high prices.

3. See also Table 7.
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Table 6.

INTERSTATE PRICE COMPARISONS

Automobile Liability Insurance - Private Passenger Cars--

10/20/5 Average Rates for Voluntary Risks
As of August 1,

State

Alabama
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of Columbia
Florida
Georgia

Idaho
Illinois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio

T T o
SVEA R
-

%
af
J

o e P

B

Injury

"m63.82 -

odily

43.67
66.12
40.20
62.14
36.56
62.13
39.45
79.58
53.65
33.89
30.44
69.39
43.91
33.29
30.84
45.55
67.00
37.46
52.72
72.58

71.15
47.63
68.86
29.47
34.64
57.84
52.22
67.34
38.75
84.01
41.68
28.29
62.87

1971

Property
Damage

25.64
42.85
24.56
42,04
27.21
41.30
35.74
50.64
25.60
19.33
29.66
44 .24
46,08
36.48
35.29
37.35
36.68
35.55
25.67
' 57.35
52.29
46.75
30.79
44,82
24 .51
33.15
34.91
31.89
38.92
29.38
47.23
27.36
28.35
47,05

Combineq

69.31
108.97
64.76
104.18
63.77 .
103.43
. 75.19
130.22
79.25
53.22
60.10
113.63
89.99
69.77
66.13
82.90
103.68
73.01
78.39
129.93
116.11 -
117.90
78.42
113.68
53.98
67.79
92.75
84.11
106.26
68.13
131.24
69.04
56.64
109.92




Bodily ‘Property

State ) Injury Damage Combined
35 Oklahoma 39.38 24,98 64.36
36 Oregon 45,00 31.13 76.13
37 Pennsylvania 53.27 : 34.59 ‘ 87.86
38 Rhode Island 66.51 31.19 ©97.70
39 South Carolina 44,62 - 28.55 73.17
40 South Dakota 21.71 22.31 44,02
41 Tennessee 45,32 20,39 65.71
42 Texas 34.82 ~ 40.02 74 .84
43 Utah 40.78 37.09 77.87
44 Vermont 46.60 ' 37.57 : 84.17
45 Virginia 43.91 32,90 . 76.81
46  Washington 47.48 28.24 75.72
47 West Virginia 46.94 33.74 80.68
48 Wisconsin 56.85 33.32 ' 90.17
49 Wyoming 22.90 27.28 '50.18
52 Hawaii 80.66 - 44,39 125.05
54  Alaska 54 .68 - 32.58 87.26
58  Puerto Rico 61.93 © 53.82 115.75

Countrywide 56.98 38.74 95,72

Source: Insurance Services Office
[Note: Caution must be used in the interpretation of
these price data as some are based on ISO
manual advisory rates and may not répresent
true averages of the actual rates used.]




Table 7.

COMPARATIVE AUTOMOBILE INSURANCE RATES: NEW JERSEY vs. OTHER STATES*
August 1971

. i * K
Coverage Highest State Lowest State New Jersey Countrywide N.J. Rank N.J./CW

(1) B.I. Liab.¥ $84 (NY) $22 (SD) $67 $57 8th 117%
(2) P.D. Liab. ¥ 57 (Mass ) 20 {(Tenn) 39 39 16th 100
Combined Liab. 131 (NY) 44 (SD) 106 96 12th 110
(3) Comprehensive 65 (PR) 14 (NH) 24 27 33rd 89
(4) $100 Ded. 130 (PR) . 41 (Fla) 81 71 15th 114
! _Colllslon _
© ' '
= TOTAL - - $211 $194 - 109%
! S
B.I. Liab/Total - $67/$211 = 32%
$57/$194 = 29%
% Property of Total o 68% 71%

Source: Compiled from data supplied by ISO.
*
The comparisons are based on ISO rates.

**Ranking is from the highest to the lowest state. #Limits of 10/20. ##Limitlof 5,000.
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After examining these and other New Jersey price datai
the Commission was impressed with the futility of attempting
to determine whether prices generally were in fact "too high."
It could obviously not take the subjective opinions of individua}
motorists as an objective criterion of prices. Fof motorists

who do not want insurance, price is irrelevant. For motorists

J

who feel that they need insurance but cannot "afford" it,

because of the low priority given insurance in their budgeting

\

for living costs generally, who can say what an "affordable"

price is? For those who even with the strictest budgeting

price is no price at all. For such motorists, it is not so
much a question of prices being "too high" as it is of. incomes
being too low.

Finally, there are motoristsmwho,qomplain”that;thé-prigg
charged for their particular risks are "too high” in the sense
that.they are much higher than the average statewide price.
Such motorists seem to be arguing for a single-price market
in which the well~documented differénces in claim frequency
and cl&im cost between different classes of motorists are

totally ignored.




However, to ignore such differences would be in violation
of the insurance statutes of the State of New Jersey which re--
quire, in the interests of equity and non—discriminatién, that
rétes "shall not be unfairly discriminatory:;" that is, that
they shall be_proportional to underlying claséification costs.,
In any event, a market in which all-motorists.were charged the
same price could not be a free, competitive, private enterprise
market. Even radical no-fault plans will not solve the price
problem of the extra~risk motorists.

For the New Jersey mafket as a whole, "too high" would mean
literally that the actual price charged motorists lies ébove
some other price which is considered to be righﬁ. But héw
is that otherlpfice to be determined if not on the basis of
claim frequency and claim cost-~that is, on the average:pure
premium per car? if Claims are to be reduced (see Figure 1),
then either the incidence ‘of -Injuries must be reduced=-a function
of prevention rather than reparation--or else Losses to some
degree must be‘rejected at conversion point D. Bﬁt in that event,
motorists and their families--the potential victims oflinjury——
must self-insure the losses which are rejeéted from the repara-

tion system. And self-insurance itself has a very definite

cost for the self-insurers.




Injury versus Property Damage as to Costs and Prices.

The issue of limited access to general damages tégether/witﬁf
a concomitant reduction in allocated claims adjustment expense
applies solely to the éost and price of bodily injury liability ?:
insurance. It would have no effect on the cost and price of )
three other coverages which many New Jersey motorists customariiyf
buy in conjunction with the injury coverage. These are: (1)
property damage liébility coverage; (2) comprehensive (fire andg
theft) coverage, and (3) deductible colliéion coverage. All
three pertain to property losses and taken together frequently
account for over 60 per cent of the New Jersey motorist's total

insurance bill.

For example, in the rate territory for Trenton, New Jersey

the State's capital, the manual prices for insuring a fairly

new Chevrolet Bel Air Sedan would be as follows:




Bodily injury liability (10/20)cecccecenccssso$42
Property damage liability (5,000)............ $25
Comprehensive (fire & theft).......coeveevnnn 24
$50 Deductible CoOllisSiON...cieeecsoscseccccen: 81
Subtotals : ' . 842 $130
Total : ' - $§172
Prbperty coverages/Total Cost $130/8172 = 76%

In this particular case, the property coverages account for
three fourths of the insured's total insurance bill. A 10 per
cent reduction in the injury liability coverage, or $4.20——

a little over a penny a day--would reduce the total bill by

only 2.4 per cent.

In this connection, the Commission would like to quote
from a press release issued in April, 1971, by the New Jersey
Department of Insurance.

"Commissioner Clifford calls attention to the notice-—
ably better experience on bodily injury liability than is
apparent on the coverages insuring against automobile e
property losses....The overall lowering of the bodily injury--—-—- --
premium level is due to a sharp reduction in bodily injury ‘
claim frequency. For one group of companies, the number of
claim payments per 100 cars declined 5.5% annually over
the three-year period ended March 1970....In contrast,
the loss picture has not improved regarding damage to
automobiles...For the largest group of companies, the
average annual increase in property damage loss cost
during the three-year period amounted to 9.8%." '

|
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Clearly, the potential for substantial price savings for

‘New Jersey motorists lies in a reduction in the losses resulting

from prdperty damage and especially from the damageability of
automobiles. (See Figure 4.)

Major insurers like Allstate, Liberty Mutual, and Safeco
have already indicated a willingness to allow sigﬂificant dis-
counts for automobiles certified by manufacturers to be capable

of sustaining 5 mph impacts without significant damage to the

automobile.4' When manufacturers are forced tb comply with
legislation governing anti—damageability‘standards, the Commission
is of the opinion that’New Jersey motorists will receive
appreciable cost-price relief in the property damagé coverages.

In New Jersey, property damage liability claims are
approximately three times the bodily injury liability claims
in number. When collision claims are also taken into account,
legislation aimed at cost reduction through safer "and less. . @i <.l
fragile automoﬁile construction seems far more important and
justifiable from an insurance cost—pfice stgndpoint than legis-
latibn designed to abrogate the injury benefit entitlement of

innocent victims of negligent motorists.

4. For example, Allstate grants a 15 per cent reduction on the
Saab automobile because of its compliance with the anti-
damageability standard.
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Figure 4a.

TYPIGAL AUTOMOBILE REPAIR COSTS
'RESULTING FROM CRASH INTO BARRIER AT 5 MPH’

PLYHOUTH FURY FORD GALAXIE | CHEVROLET [MPALA
5 HPH FRONT 5 HPH REAR ~ _SHPH FRONT 5 MPH REAR 5 MPH FRONT 5 MPH REAR

+128.3%

- +96.6°%
+95.8% °

: - +834%
- +98.2%
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SOURCE: INSURANCE INSTITUTE .F;OR HIGHWAY SAFETY FROM TESTIMONY BEFORE
U.S. SENATE COM_M_I'_[I_E_EQ})!_QOM_MERCE.| MARCH 10,1971 =
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Recent Improvement in Bodily Inhijury Liability'Experience-

No-fault reform was originally designed primarily to reduce

hE

injury liability insurance prices through the curtailment of

A5

Wt
A%

s

general damages and legal fees. And the need for reduction or
stabilization in prices was very acute at a time when injury
\ liability prices were; as the usual expreséion has it, "soaring."

Not only was some modification needed to contain costs,

but perhaps'more importantly, there was a concomitant need to

prevent the loss of market availability. As rates could not

CRAPE L fxe

keep pace with costs, insurer loss ratios were rising rapidly,

and availability diminished as loss ratios rose.

EERRESHTRRNS Y Y

Under such circumstances, limitations on general damages

et
AEr]

SR

and the rights of innocent victims ts seek recovery for full
damages againét negligent driQers might appear to be a lesser
evil than a continued increase in costs and loss of availability
for mqtorists generally.

However, at a'time when'ihjury 1iability élaim frequency
in New Jersey and elsewhere appears to be declining, with a

consequent lowering of insurer loss ratios, and even in some N a2

instances of prices, the Commission was extrémely hesitant to
recommend legislative and perhaps irreversible‘abrbgation of &

an innocent victim's rights to claim for general damages.

Z




1

As indicated above, the New Jersey Department of Insurance
has pointed to statistical documentation for recent cost improve-
ment.in the injﬁry lines, and to the Véry real need forAcontéining
costs in the automobile damage lines, a problem which oﬁviously
does not relate to general damagés and intangible‘loss.

In addition,.Best‘s Executive Data Services has supplied
the Commission with data.reflecting an appreciable improvement
in New Jersey loss ratios and there are indicaﬁions that this
improvement still continues. b(See Table 8.)

Table 8.

New Jersey.Automobile BI Liability Experience
(Reviewed as of May 31, 1971.)

New_Jersey Insurers . Loss Ratios

1969 1970
National Companies 71.3% 63.2%
State Leaders _ ' '70.8 67.4 ' ’
Direct Writers ' 75.7 74.7
Total 73.1  68.7

Summary and Conclusionsg

There are two components in p:emium.costs: the pure premium
and the loadiﬁg. The former is for éaying claims; the latter is
for selling and administrative expense. 1In 6rder:to reduce

premium- costs, it is necessary to reduce the dollar amount of

‘either or both of these components. Actually, as the loading




is computed as a per cent markup on the pure premium, a reduc-
tion in the latter will automatically ;educevthe dollar amount
of the former.

The average pure premium for bodily injury liability
insurénce in New Jersey is about $45 and is determined ‘as the

product of claim frequency and average claim cost--2.7 .claims

per 100 cars and $1,670--as both factors develop under tort law.

There are three elements in the average claim cost under tort:
(a) the medical-disability'loss element; (b) the intangible
"pain and suffering"” loss element; (c) the insurer's adjustment
expense includihg defense of suits.

There are only two cost .elements in the average claim cost

under a no-fault benefit system: (a) the medical-disability

loss element and (b) the adjustment expense element. The second
element should be less under nofféult than under tort bédause
of a reduced need to defend against suits.
Therefore, the average claim cost under no-fault should
be considerably less than that under tort.
|

It is the Commission's hope that its recommended personal

injury protection coverage (PIPC), which is a mandatory, first-

party, no-fault benefit system, will absorb many claims which

otherwise would flow into the higher-cost tort benefit system.




' Further, for such claiﬁs as may still flow into the tort
benefi£ system, the Commission's recommehded $100 medical treat-
ment "threshold" for pain and suffering damages in connection with
"soft-tissue" injuries together with the inadmissibility of evidence
as to recoverable no-fault benefits, should effeét appreciable cost
savings. (See Recomméndations 1.6 and 3.0 and also the discussion
provided in Chapter IV under section 4.)

Alfhough the Commission did not develop any body of evidence on
the subject, if accepts the premise based on statements made by cer-
tain insurance industry spokesmen that fraudulent claims can- and
probably do inflate premium costs in New Jersey as elsewhere. For

this reason, it included Recommendation 11 in its Summary Statement

of Commission's Recommendations. This recommendation calls for heavy

fines and/or imprisonment for false and fraudulent representations

concerning the collection of claimants' benefits.

The 1971 ruling of the New .Jersey. State:Department of  Insurance -

concerning a mandatory minimum deductible of $100 on all collision

insurance contracts has already effected cost savings in that coverage.

Further recommendations for cost savings in both property damage and

injury coverages are contained in Chapter VIII, Highway Safety.

However, after a careful consideration of New Jersey's present
price structure, and extensive debate, the Commission by majority
vote concluded that the best interests of New Jersey citizens would

not be served by placing severe limitations on the rights of injury

N
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victims to claim general damages under tort law.
Finally, the Commission believes that cost reduction through
increased selling and administrative efficiency is already evolving

in the market place without need for specific legislative proposals

at this time.
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THE AVAILABILITY OBJECTIVE

In the Introduction and other chapters og this Report, the

commission has already made refereﬁce to the very serious availability
problem which in the recent past has afflicted the automobile insurance
market'in New Jersey and other states. A recent illustration of this
problem is found in a class action suit for $3.75 billion in damages
brought by New York City agents against 175 insurers. As reported in

the Wall Street Journal (September 16, 1971):

"Insurance agents here (NYC) sued 175 insurance
companies for $3.75 billion in damages including ' ‘
$1.5 billion the agents want returned to policy-

holders whose policies were canceled or who '

8 were refused normal coverage as a result of their ‘
b agents' contracts being terminated.|" , .

"Over the past few years, in an effort to reverse

heavy losses in auto and homeowner lines, many in- -
. surance companies have widely terminated certain , 1
i . agency contractS....." 3 1

T imas T g~

(Emphasis supplied.) e

First-Party Reparation. No Guarantee of Availability

Parenthetically, the Commission would point out that this article
refers to "heavy losses" in the homeowner lines as well as in auto- ’

mobile insurance. According to a survey made by A.M. Best Company

(Best's Réview, July 1971, p. 11), the homeowners line compares with

the automobile bodily injury liability line as|follows:




1970 Total Premiums

Line
Hbmeowners $2.7 Billion
Auto BI $6.6 Billion

Noteworthy is the close similarity in 1g

Loss Ratio

1970 1969
61.4% 6l.2%
62.5% 63.3%

ss ratios between the

two lines and the increase in the homeowners loss ratio as compared

with the decrease ih the auto BI loss ratio.
often been likened £o homeowners insurance be
ages the insured collects first-party benefit
insurance company. The difficulties insurers
homeowners insurance suggests to the Commissi

of first~parﬁy coverage for third-party cover

imply a solution to either the cost or avails

Availability in General

The ready availability of insuranée cove
to thé success of any reparation system, for
cannot be reparation. A loss of market avail
by termination of agents' contracts, reductic

refusal to write or renew individual policies

rate level as insurers determine adequacy. 1

or a state insurance department to argue fhat

\

in the eyes of the supplier they are seen not
In a free private enterprise economic sy

competition for investment capital, and othen

No—faulﬁ insurance has
cause under botﬁ cover -
ts directly from th-own
' have encountered with
on that the substitution
age does not necessarily

bility problems-

rage is of course crucial
without insurance there
ability, whéther caused
ns in commissions, or the
s, reflects an inadequate

t is futile for a court

rates are adequate if

to be.

stem, there is always

things being equal,

s
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capital will tend to flow on a risk-adjusted

enterprise to high-return enterprise.

basis from low-return

According to the DOT study entitled Pride Variability in the

Automobile Insurance Market, pp. 47-48, the average or unit cost of

automobile injury liability insurance contain
fixed cost; that is, it is primarily a variable cost.

may occasionally set prices at less than full

be set below unit variable costs."

s very little element of
And while firms

costs, "price will never

If, therefore, New Jersey wishes to retain a free, competitive,

private enterprise source of supbly of automg
imperative, as regards the availability objeg
rate level--regardless of the system of repai
equate as adequacy is fairly to be judged by
latory process. In the Commissidn's framewos

this means that at conversion point E, Claims

vert freelyvinto.Premiums.MW. .
The fact that a reparation syétem is ch:
party) to a no-fault (first-party) basisidoe
the free fiow of Claims to Premiums. In the
to the onward flow of.Claims at conversionlp<
under no-fault as under tort.
Temporarily, however, if no-fault can r

. dollar amount of claims relative to existing

the reduction in claims is equal to or great

nd

~

=]

bbile insurance it is
'tive, that the New Jersey
ration employed-Jbe ad-
parties to the rate regu-
rk of analysis, Figure 1,

must be allowed to con-

]

anged from a tort (third-

not in itself guarantee

long run, the impediment

bint E may be as great

educe the aggregate

premium billings, or if

er than such reduction in




premium billings as may be contemplated

by a change to no-fault, then,:

in the short run at least, market availability should respond promptly

to the relief afforded insurers.

The‘probable impact on claims costs of the first-party benefits

program recommended by the Commission has already been discussed in

Chapter V, entitled The Cost Objective.

For all the reasons pre-

sented therein, it is the Commission's belief that that program will

produce claims cost reduction with consequent improvement in general

market availability for New Jersey motorists.

Motorists

The Availability Problem for Extra-Risk

Regardless of the adequacy of the general,New Jersey rate level--j

and in the judgment of the Department of Insurance it is now in fact

adequate~~the problem of availability fg

risk motorists remains.l

The Commission believes that just ¢
blem is undoubtedly aggravated by inadec

"

ment in rate-level adequacy will mitigat

»r certain atypical or extra-

15 the hard-to-place risk pro-

S

e the problem.

juate rate levels, an improve-

lSee Table 1 in Chapter III for the dimg
and "consent to rate" components of the
market. In 1969, the assigned risk/reg

from 0.1 in Arizona to 22.9 in North Carolina.

snsions of the "assigned risk"

yistered vehicles ratio ranged
It was 1.9.in Penn-

sylvania, 3.2 in Delaware, 6.6 in Maryland, 6.8 in New Jersey and

9.4 in New York.
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However, something more is needed for|a substantial solution
and ﬁhis was 1in large méasure supplied, in|the Commission's opinion,
when midway through its deliberations, the|New Jersey,Staie Department
-0of Insurance devised a new and rational approach to the treatment oOf

motorists in the non-voluntary market.

The Revised New Jersey Automobile Insurance Plan
Initiated by Commissioner of Insurance Robert L. Clifford, and
effective June 1, 1971, this plan offers qualified insureds broader

coverages at reduced rates while atlthe_same.time providing premium

[P

penalties for "flagrant violators of tfaffi laws.".

The_increased availability resuifg from the discourggement of
non-renewals by insurers of insureds who met.tﬁe iﬂgﬁrer's ﬁnderwritihg
standards at.thé time the last éolicy was written on a voluntary basis,
and who since theﬁ_have done nothing that|makes them mofe hazardous

to the insurer. SR B

The new plan distinguishes as to rates |and coveragés between
such insureds and others. In general, the former will be granted : i

the same coverages at the same rates as those who obtained insurance

in the voluntary market.

Those who do not qualify as average risks--for example, those

who had accidents or those convicted of more| than one moving violation

or a high misdemeanor involving an automobile in the preceding 36
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months--will be charged higher rates'and‘be more ;imited in the
amount of coverage they can obtain. For basie limite'of injury
liability, ratee'would be approximately 10% higher; with
additional charges depending on the individual insured's driving
record.

In addition, and for'the first time, rieks insured throngh
the Plan will be granted the convenience and economy of premium
installment payments.

Full details of the new Automobile Insurance Plan are avail-
ble from-the New Jersey Department of Insurance. The Plan should be
instrumental in providing greater availability in the voluntary
market.and thus help solve one of the important problems referred
-to the Commission'e attention in JR 4.

Inasmuch as an extra-risk availability problem can arise

under no-fault as well as under tort, the Plan will have equal

utility under both plans in-achieving-the availability objective.: RS
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VII

THE JUDICIAL OBJECTIVE

The Commission's reparation reform proposal for_New Jersey
motorists supplements the present tort kiability system with a pack-
age of first-party benefits. fhis package carries all injury victims,
without regard to fault, é fair»énd reasonable disténce toward their
reparation objectives. Thereafter,.they are free to pursue a tort :
action for.further,reparation if the circumstances 6f the case.
warrant it., For this feason, the Commission was concerned to lighten

he burden both for the courts and the litigaﬁts where the flow of
reparation still éepends bn judicial procedures. To achieve this re-

lief is the purpose of the Judicial Objective.

The Burden of Litigation

"As long ago as 1932, the Report of ‘the Committee to Study Compen-

sation for Automcbile Accidents (Columbia University) described the

burden placed upon courts and litigants in motor vehicle accident

cases.

"A statement of the plaintiff's claim is
" filed with the court and a copy is served on the
defendant. The case is put on a list to await
“its turn for trial. The delay which ensues .
before the date of trial is reached extends
for months and in the large cities for as
much as three vears" (p. 29).

"The long delay in the trial of cases in large
cities, running as it does from one to three years,
indicates a serious congestion of judicial
business® (p, 36).
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"The costs of jury trials including those of
judges, court officers, jurors, courtroom space,
e services, etc., appears to be heavy in proportion
4 to the results obtained. The daily cost of running
i a common pleas trial courtroom in Philadelphia is
$232 (1930 dollars) and the average auto accident i
trial takes from a day to a day and a half. The
verdicts are usually small, 57% less .than $500,
and 75% less than $1,000" (p. 37).

\ "In the large cities, auto accident trials

! form a considerable proportion of all civil trials, :
ranging from one-fifth to one-half or more, and the M
duration of litigation is from one to three years or
even more" (p. 36). '

(Emphasis supplied.)
This Columbia Report may be considered the bible of the no-

fault, anti-tort reform movement all tenets of which derive from it.

L

The Commission refers to it in..order to refute the contention that 5

N,
A

it

modern highway traffic flows and densities render the tort liability i
system obsolete. The DOT study of 1968-70 in large part, merely re- 2

flects the criticisms which were formulated over forty years ago when

b bbbt d s essrasis e o b 554
e :

there were but 23,000,000:tregistered:cars inithe:United -States,; only::

6,000,000 of whigh were insured.

P o
HES Lightening the Burden of Litigation Through Arbitration

The central thesis of £he Columbia Report of forty years ago,

S roefetaii s

]

A reaffirmed more recently in the DOT study, centers on delay, congestion,

e and cost. For example, in 1930, a $500 auto accident case involving

a one-day trial at a court cost of $200 and valuable plaiﬁtiff attorney j

time worth $150, may have waited a year or more for adjudication on a

] clogged court calendar. g
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The Commission's reform proposal should lighteh the modern day
- version of this same burden appreciably by the prompt and fair re-
paration of medical-disability loss forall viétims without regard

to fault. That is, in many if not most cases, it‘will render civil
adtions for special damages unnecessary, except as uﬁder subrogation

such actions may be warrented.

However, for insﬁances'when victims do_puréue a tort remedy, the
Commission proposeé a further reform which should greatly reduce the
central judicial problem of delay, congestion, and cost. After exam-
ining various alternative solutions to this problem, thé'Commission
finally adoptéd for endorsement the recent recommendation of the

Report of the Joint New Jersey Supreme Court and the New Jersey State

Bar Association Committees Qg!Ekpedition of the Civil Calendar (March

1971). This joint recommendation is constructively made a part of
the Commission's report. 1In substance it provides:

(1) Calendar Calls: Calendar probléms :in.éach county-:are: to'be: * ?*

discussed regularly by a Calendar Committee and the Assignment Judge.

(2) Mandatory Settlement Conference (Jurisdictional maximum

level of $5,000): At least nine months from date of first answer, the

matter shall be listed for settlement conference before a judge in the

county of venue. Plaintiffs must be present and defendant's represen-

1In accordance with the Commission's recommended reform program, most
of this subrogation will take place outside the courts through inter-
company settlement agreements or arbitration. '
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tative with authority to settle must be available. Where no settle-
ments are reached, judge shall indicate which cases are in his Oopinion
$5,000 or less in value.

(3) Mandatory Arbitration jJurisdictional maximum level of

$5,000): Cases of $5,000 or less shall be listed for arbitration With:

an arbitration panel which conducts hearings and makes awards. The

award may be in excesé of $5,000 or may find no reasonable basis for
a-claim. A dissatisfied party may appeal to have the matter decideqd .
de novo by a jury trial. After expiration of appeal time and upon
court order the award is entered with.the force and.effect of a judg—gy ,;,?

ment. (Arbitrators receive $50 per day per case, $150 per day maximum,)

(4)  Use of Masters: Masters could conduct mandatory settlement i
conferences as in (2) above.

(5) Motion Practice: Attorneys are permitted to serve demands -

on adversay attorneys requiring-answers-to outstanding-interrogatories=:

- within 35 days. - 0 T s . B

(6) Bifurcated Trials: There shall be bifurcated trials on.the

issues of liability and damages (except in products and malpractice

cases).

(7) Six-Man Juries: Litigants are to be encouraged to use six-
man juries. No jury fee Qould be charged and a 5/6th verdict would be i,
valid. A litigant deménding a l2-man jury would pay $50 to help d?fray
extra costs. | | gé

(8) Non-Jury Trials: Are to be encouraged where feasible; Court

and Bar should always seek mutual consent to non-jury trials.,
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(9) 'Combarativé Negligence: Should be adopted to increase settle-
ment s and produce a more just result.

The Committee endorses these recommendations and makes them part
of its reply to the charge given it in JR 4 wherein "It shall be the
duty of the éommission to compare preseﬁt methods of coméensating
victims...through cour£ proceedings with other judicial or quasi-

judicial proceedings."

Lightening of Burden of Litigation Through Rule of Evidence

The Commission recommends a change in the admissibility of
evidence rule to provide that injured persons shall ﬁot plead
or introduce into evidence in an action for damages.against a
torﬁfeasor:those damages for which PIPC benefits are available.

This rule will effectively prevent duplicate recovery in cases

tried in the courts, in congruence with the recommended sdbrogation‘
procedure in cases settled..outside.the courts.. Further,..the ... ...... .-
prohibition on presenting to the courts evideﬁceyas to amounts

of indemnity already obtained under PIPC benefits will have the

effect of leveling the size of verdict or settlements.
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HIGHWAY SAFETY

The two prongs ofiahy economic security program are prevention ang
alleviation. To the ex;ent that prevention activity can reduce claim
frequency and averaée'claim cosﬁ, itlréduces the‘bhrden placeé upon
the reparation system with respect to the cost, availability,-and
judicial problems associated with the alleviation of loss. For this
reason, the.Commission, eQen thoﬁgh not directly charged with the res-
ponsibility in JR 4, gave consideration to highway‘traffic'safety in

New Jersey.

Alleviation vs. Prevention

It is well recognized in textbooks on insuranég and risk manaée-
'ﬁent that tﬁé‘proviéion of contra¢tual alleviation-for loss tends to
increase ﬁoral or morale hazard. That is, if a peféon is-é;;iﬁin to
be indemnified for loss, he is likely to .be 1e§s;concetned*ab9ut» e e
taking thought and measures to prevent the occurreﬁce of loss.’ - o %

The Commission has recommended'qompulsory éiieyiatipn fqr_all
victims of automdbile,accidenté withgut regard to fault, --And to a
coﬁsiderabie extent, this is an abrogatioﬁ of the tort principle that
he Who ié injured through a failure to exercise the care of a reason-
able and prudent man under like circumstances shall not be eligible
to recover indemnity for personal loss from the fund created by in-

jury liability premiums.
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Changes in the system of reparation do not of course have any
immediate or direct effect on the number or magnitude of losses

which actually exist at the time of system change. Aside from the

possibility of a reduction in the expenses connected with the provision
of reparation, a system change can reduce costs only by rejecting

loss--by transfering loss back to the victims themselves or across i

emmmpemriaT L 2

to other reparation systems to which victims may belong. The only

true means of reducing reparation costs without increasing the burden

!I
i
b
!

of loss transfers is through prevention--reducing the number of

accidents and the extent of injury and injury loss resulting from
accidents. ' ' ]

With respect to the economic theory of prevention, loss-reduction i

activity should be carried on up to the point where the marginal cost
of the prevention effort equals theumarginal?gain'from:thesnesultingE — 4l
reduction in loss. It is the Commission's belief:.that the preven-

tion effort in this State falls far short of the utilizétioh-mérgin b

suggested by this theory.
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Safety Measures Endorsed By the Commission

~ Looking first at injury loss, the Commission endorses both State
and Federal legislation devised to reducé the toli of fatal and serious;
injuries resulting from the unsafe use of alcohol and drugs.
Specifiéélly it endorses the alcoholisafety action program of the
Nationél Highway Traffic Safety Administration (NHTSA) and the inten£
and purpose of yarious New Jersey bills such as:l | _
(1) Semate No. 497 (Senator Lynch, January 29, 1970).

Provides for the loss of driving privileges for stipulated periods

to persons convicted of the 1llegal use or dispensation of nar-
COth drugs.

(2) Assembly No. 694 (Assemblymen Raymond and ShUSted Feb-
ruary 16, 1970).

. Prescribes fines, imprisonment, and forfeiture of driving
privileges for those who operate motor vehicles while under
the influence of intoxicating liquor or drugs as defined.

The DOT and other authoritative treatises on automobile accident

injuries prove that the losses :f£rom fatal -and -serious-injuries-exceed.  -zzi:i-

by far the indemnity which can currently be provided by the injury

P S

liability premium fund for such losses, And it is agreed that these
losses are primarily attributable to aberrant driVingviﬁduced by
alcohol and to a lesser extent by drugs. That severe penalties for
4drunken driving can be effective in reducing this most destructive of
highway ﬂazards is indiéateé’by the experiéncé of'éhose jurisdictions

- at home and abroad which have experimented with them. As the result-
: h

1

During 1970 and 1971 various bills were introduced in the New Jersey
Legislature for the purpose of deterring the unsafe use of alcohol and

drugs. The Commission is pleased to note that some of these have al-
ready been enacted. :
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ing savings in injury loss far exceed the cost of the prevention which

J
' ' . . . |
produces it, the benefit-cost ratio of such legislation promises to ﬁ

pe very high. _ : !

However, the Commission also believes that the deterrence to be

S22

achieved by punitive legislation should be supplemented by a greater

|

effort at educational rehabilitation for drunken drivers. To this end,

Sl S

R by

it recommends to the earnest attention of municipal magistrates, police

officials, educators, and the State Division of Motor Vehicles, the
rehabilitative program sponsored by the American Automobile Association

the substance of which is taken from the Phoenix DWL (driving while

intoxicated) Program.

The Phoenix DWI Program
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The methodology of this program wvhich has been éuccessfully

utilized in Phoenix, Arizona, for over six years, is found in Ernest [
. 1

I. Stewart and James L. Malfetti, Rehabilitation of the Drunken Driver _i

(New York: Teachers College Press, 1970). The step-by-step operations

of the prbgram are briefly summarized below.

'_:.‘ g ,:i )
i (1) Drivers convicted of- DWI pay a routine fine of $150 plus a
! $15 surcharge.

; (2) The Magistrate assigns the convicted driver to a DWI course
with instructions that the individual’s performance in the course will ;
influence his ultimate sentence——addltxonal fines, license revocation, [

and/or imprisonment.

| (3) The driver attends four sessions of a DWI course conducted :
‘as a non-credit extension service of Arizona State University and bays g
a required fee to the University; that is, the course is self-support- . |

ing. , ]

(4) Session 1: The Drinking Driver. The instructor introduces :
the Chief Magistrate who gives the history and purpose of the course. ;
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and emphasizes its regulatory aspects. The instructor presents films,
charts, statistics, and case histories to dramatize the effects .of
drunken driving on socciety. Reading materials are assigned for home
study and written testing in session 2. C

(5) Session 2: Alcohol and Driving Skill. Through films, chartg,
lectures, and discussions, the instructor drives home the adverse.
effects of alcohol on driving abilities and attitudes. ' A written test
is given on the homework assignments. ‘

(6) Session 3: Problem Drinking. This session concentrates on
helping students determine by means of tests whether they are problem
drinkers and how they are to avoid future DWI behavior.

(7) Session 4: Personal Action. The instructor reviews pre-
vious sessions and by means of films, cases, tape recordings and dis-
cussions, prepares students to write 40-minute essays on their in-
dividual plans to avoid future DWI behavior.

(8) After "graduation", the individuals appear for sentencing
before the Magistrate who reviews their course performance and plans
for self-improvement.

The Commission believes that the favorable and documented results
of this program recommend it for adoption vwherever feasible in New Jer-
sey as an important means of reducing'both the accident toll and the
costs of reparation. In the Commission's framework of analysis (Figure
1), the program should reduce the number of accidents and serious in-

juries and consequently the nunber of losses which have to be fed into

claims and premium billings in its recommended reparation reform program.

Other Recommended Safety Measures

While the deterrence of drunken driving is probably the most im-

portant single factor in promoting highway safety and reducing insur-

» ) L] V. [} (] ’.
ance costs in New Jersey, the Commission gave consideration also to

other areas of accident and injury prevention: motor vehicle safety




gtandards, crash protectioh'for occupants of automobiles, dfiver iicens—
ing and education, emergency mediCaL serviceé, safety reseaféh and
coordination, improved highwa?s, and soO on.

Motor vehicle safety standards concerning the effectiveness and
cost-benefit ratios of sﬁch aspects of loss prevenﬁion as brake cups
and fluids;‘méterial_flammability,.pendulum and barrier impact criteria
for front and rear surfaces, passive protection systems, child seating
systems, control locaﬁion, idéntificétion, and illuminatioﬁ, rear
underride proteqfion, and so on, must be formulaﬁed with a view to
all cars in the national market and hence are properly‘the‘province 6f»
the NHTSA.
| The Commiésion of course endorses the effbrts of the DOT and the

NHTSA to effect and regulate these and other stggdards as will lower

both the total economic loss of accidents in the State of New Jer sey

and the costs of the reformed reparation system recommended by the

Commission.

With respect to prevention measures at the State level, the

Commission would offer two recommendations.

(1) Seat Belt Usage. The’prfncipai post-cfash causé of;faﬁaill
~and serious injuries is ejéctioﬁ frgmlthe car upon impact or rollover.
‘And the principal means of:prevénttbn isthe use of seat bglﬁs. The
cost of this prevention is very lOW'compared‘to the savings which may
be obtained. However, seat belts are of no utility uﬁless they aré

employed and such employmént is the exception rather than the rule.

4 Pending Federally mandated full passive occupant crash protection and
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seat belt activation systems, the Commission recommends that the genera)

education effort to promote seat belt usage be supplemented by experi-
mental législative compulsion such as (but not confined to):
Assembly, No. 1337 (Assemblyman Shusted, December 7, 1970).

Persons failing to wear seat belts as defined are
subject to arrest and upon conviction the payment
of fines.

(2) General Loss Prevention Measures. While the Commission re-

cognizes the growing and pressing demands made upon the State's revenueg

for vital services, it would point out that:

(a) New Jersey motorists contribute over a third of those
revenues; '

{b) New Jersey has the hlghest vehlcle density per road
mile of any state in the nation;

(c) The economic loss from traffic accidents in New Jersey
will probably exceed $1.5 billion in the 1971-1976 period;

(a) 'New Jersey leads the nation in the percentage of highway
} user revenues diverted to non-highway purposes; and .

: (e) According to DOT, New Jersey ranks in the lower _middle....::
grouping of all states in that Agency's "Highway Safety Standards. €Om=-== ;>
pliance Rank1ng"--w1thout a 'singlée "A" rating in any category of stan- . ...
dards.

s
2
3

Tpese statistics are taken from the New Jersey Citizens Highway

Comﬁittee'é Highway SafetiﬁIn New Jersey,(Hopewell; N.J., 1971).
According to the répOrt of this Committee}.ﬁew Je:sey's g;eapest short-
~comings inclgde driver educétion and liceﬁging, accident location iden-
tification, traffic records, highway design; construction andlmaintence,
pedestrian safety, police traffic services, debris hazard control'and

cleanup.

 “Law, Public Safety and Defense Committee, :




As, quite apart from humanitarian considerations, the expenditures
needed to correct such highway hazards wiil produce offsetting and |
1ong—lésting repafation cost sav}ngs for New Jersey motorists, the
Commission finds logic in more adequate funding of the agencies res-
ponsible fof the needed improvements.

The Commission fespectfully recommends to the attention of the

" Legislature the safety proposals contained in the aforesaid report and

also the correlative Proposals For Saving Life and Proberty and Reduc-

ing the Costs of Automobile Insurance (Philadelphia, Pa., 1970-1971),
prepared and published by the Pennsylvania Action Committee for Highway

Safety of which Dr. Herbert S. Denenberg, Insurance Commissioner for

Pennsylvania, was the chairman:. The remedial safety measures propos ed
by this Committee have applicability in New Jersey as well as in

Pennsylvania.

Reducing Property Damage €OStsS.... ;. onoioy —ooe. .

iy T

The average New Jersey motorist.purchases;iQBI,Princiéal‘auto-~
mobile insurance coverages~-bodily injury liability, property damége*
liability, comprehensive (fire and theft), and deductible collision.
The bulk of his total premium billing, about 60-70 per cent of it, is
for the three property coverages. Thérefore, if substantial cost sav-
ings in the oyerall insurance premium are to be achieved, the causes
of property.damage loss, including automobile thefts, must be brougPt
under better control. | |

. To this end, the Commission supports the intent and purpose of .
current New Jersey bills,éfafted to reduce the incidence of automdbi;e

thefts.
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To control the most important single cause of high property

damage insurance costs—--the extreme fragility and damageability of
automobiles in minor crashes--the Commission endorses:

Senate No. 2090 (Senators Italiano, et él., Februafy 11, 1971).3

Automobile manufacturers shall warrant that cars sold
and licensed in New Jersey on and after January 1, 1973,
) are equipped with appropriate energy absqrption and
\ anti-damageability systems capable of withstanding low-
speed impact collisions, front and rear, without damage
to the car or its equipment.

A Note on No-Fault Property Insurance

The foregoiﬁg recommendations pertain to feduced insurance costs
through actual loss preventidp. It is always‘possible alternatively
to achieve insurance cost savings by transferring all or part,of the
loss down and out of the reparation flow and‘back to the»insureds

themselves.4

For example, the cost of property damage liability insurance could

be completely eliminated by granting negligent motorists full tort

DI gt

exemption for the property losses they cause. And in some states, no-

fault legislation has moved in this direction.

et

However, to the extent that tort exémptions-apply, the innocent

TS P A

victim of a negligent motorist would have to bear his own property loss,
‘a loss transfer from negligence to innocence rather than the reverse

flow which many motorists consider to be equitable and just.

jiaw, Public Safety and Defense Committee.
4gee the Commission's Flow Diagram in Figure 1, Chapter II.

%
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' Certainly, a system under which the innocent victim.of a negligent
mototist was forced to pay his own loss would impose on that victim a
hidden "premium" for self-insurance. In the long run, the mathematical
expectation of sueh compulsory5 self?insured losses would have to be
deighed against the cost of the property damage liability insurance
the victimdwould.otherwise have to buy before any valid-conclusions
about insurance cost savings could legitimately be reached.

Those who did not wish to self-insure property damage less, ab-
sent a tort remedy, might of course purchase dedgctfble collision in-"-
surance. But currently, under torﬁ, the cost of this cOverage in New
Jersey is minimized by a mandatoff minimuﬁ $100 deduetible and by sub-

regation recoveries from negligent motorists and their liability'in—

R N S BT Ny D S IR

surers. A tort exemption for the‘laﬁter wogld mean a twb—way increase
in costs fer the iﬁnocent victims of negligent motorists. 'First; they
would be unable to recover their $100 deductibles, and secoﬁd, because
of the loss of subrogation rights for-eollisioe insurers, the cost of

that coverage would rise.

Further, even under the existing system, the present price struc-

% ture for collision coverage makes the insuring of older cars undesir-
y able as a matter of economics. That is, the collision insurance al-
ternative to self-insurance--absent a tort remedy--is not really

available to many New Jersey motorists.
. L

STo the extent that tort exemptions force accident victims to absorb
their own losses compulsory self-insurance is being applied.




‘g

For these reasons, the Commission, at least at this stage in the
development of no-fault property inshrancef~would recommend that'a
major emphasis be placed on loss prevention rather than on self-

as a means of reducing property insurance costsﬁ

lnsuranc

&

6por further discussion of this subject, see Chapter IX, No-Faul#t.

Insurance.




IX

NO~-FAULT INSURANCE - : S

The No-Fault movement born of the Keeton-0'Connell plan in
1965 has been the seedbed for all subsequent studies of automdbile
insuranée reform including the work of this Commission. Nearly‘all
of‘the extensive publicity given in New Jersey to_thesquestibn of
repération reform, both befé:e the'creation of the Commission and
du;iné its hearings, has eéﬂged and ré—echoed to the theme of
No-Fault. And the Commission's mandate as stipulated in JR 4lwas

“"to study certain automobile.insurance matters,'includihq-the.

matter of a "no fault' automobile accident insurance plan.”

It probably does4not straiﬁ'the legisiative intent of JR»4
to gay that the’Commission's basic assignment wés.to study No-Fault
insurance for possible adoption in New Jersey.l : Accordingly, the
Commission has given'high.priority to NQ-Fault'throughout its
reséarch activities. The pﬁrpoée‘of.this chapter is to feview

the Commission's deliberations on No-Faylt and to draw together in

‘the context of that subject many of the findings presented separately

in earlier chapters.

L The Newark Star Ledger of April 28, 1970, referred to the

Commission as a "No Fault Panel."
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The Meaning of No-Fault.

If the Commission was to make récommendatiops concerning the
adoption of a no—faﬁlt insurance plan for New Jersey, it was
important that the_semanﬁic confusion created by that term Shou1d
be held to a minimum.

Therefore, in addition to hearing expert witnesses on the
nature and meaning of no-fault, the Commissionrcarefully studied
the ﬁo—fault laws broposed or.actually adopted iﬁ Delaware,
Florida, Illinois, Massachusetts, Minﬂesoﬁa, New York, Oregon,
Pennsylvania, Wisconsiﬁ, and other states. It also studied the
commission reports of states, notably California aﬁd ﬁorth
Carolina, which :ecbmmended a cautious deferral of action on
no-fault until other states had.d¢9éloped an experimentai basis
for decision making. Finally, it examined the draft legislation

of "model" no-fault bills proposed by various insurer organizations, ...

This research led the Commission to certain conclusions
concerning ﬁhe meaning of-no—fault.

First, no-fault is a generic not a specific term.

Second, as uséd in the.generic ;ensé, no—fault simply means
the provision of first—pafty medical and disability bénefits
to all injury victims of automobile accidenﬁs‘wi;hout régard'to

fault (liability). These first-party benefits are usually pro-
, )
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vided by the aner>df the motor vehicle {(the named insured) to
cover: (i) ﬁhe named:insured and his faﬁily against injury loss
caused by automobile accidenté in nearly all circumstances; (2)
other drivers and occupanté of the owner's car injufed in that
car, and (3) pedesﬁrian;vand other noh—occupants injured‘by
the owner's car. |

Benefits payable under the first-pérty provisions of the
‘named insured's policy, usually a modified bodily injury |
liability insurance coverége such as that provided by the
Family Autoﬁobile Policy, are set off in one of various ways
against such recovery as the injﬁred person may make in an
éction for damages in tort. . Tha£ is, the injured person'@ay
nﬁt effect a double recovery under both no~fault and tort.

Third, under the "genus" no-fault, there is a bewildering

variety of specific plans which can vary radically one from:the.:

other as'to the treatment'&écordéd£ igéneral damages; collateral
sources; subrogation; liens, set-offs, and ;ort exemptions;
intercompany settlements; arbitration; amounts, kindé{ and
duration of benefits; property damage provisions;‘compulsory
insurance; mandatory rate réductions; andlmapy other features,

all of which can affect costs, reparation, and market avail-

ability, and their interrelationships, in dquite different ways.
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Fourth, only specific plans can exist as legislative enact-

'ment possibilities. Generic no~fault is largely meaningless for

purpoées of applied reparation reformf Therefore, questions such
as the one most frequently asked the Commission%—"Would no-fault
reduce cést?”——are aiso méaningless. No-fault has relevaﬁcy to
the cost, availability, and réparation Objectives only when its
terms and provisions are specifically identified} A£ this stage
in the development of no-fault legislatiOn, thé Cémmissioﬁ believes
that the best way to identify no-fault plans specifically is by
reference to the states'in which they have alreaay been adopted
or propdsed, thus: Massachusetts No-Fault) New York No-Fault,
Florida No-Fault, aﬁd'éo.on.' | | |

Fifth, with respect to the impact of no-fauit on costs,
some specific plans have a sﬁrong‘and others é weék, if not
negativé, potential for éos£ reduction; Specific no-fault plans
have been adopted in low-cost as weil as in high-cost states.
For example, in Delaware and Oregon;»the average prices of bodily
injury liability cove;agé are respectively $39 (32 per cenf
below the counﬁrywide level of $$75 and $45 (21 per cent pelow -
countryWidé). By comparison, in Maésachusétts, the average pfice,
even with that Staté's mandatory lSypér cent reduction, is $73

(28 per cent above countrywide).' It is noticeable that plans
_ I
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adopted in low-cost states have less bullt-in potential for cost

reduction than thosc adopted or proposed in high-cost states.

The Mcaning of Cost Reduction Through No-Fault.

As indicated earlier, the most frequent and important question
raised with respéct to a specific no-fault plah.concerned thé
effect it would have on cosﬁ (price). This was also the question
to which the mﬁst conflicting testimony was addressed.

Referfing to the analytical framework provided in earlier
sections (see Figure 1) and_reproduced againAbelow the Commissioh_
would argue.that coét (priée) is determ;ned at conversion point-

b where Losses "flow" into Claims, and ﬁnleéé séme means can be

found to reduce that flow no real or lasting cost reduction is-

possible.

.

Flow Diagram

(1) (2) (3) T (4) (5) (6) (7)
Auto-~ Accili- Injur1 ) Prem- . Motor-
mobi les_’ dents ? ies —> LOSSES Claims "9limns '9! ists

Cad™ Lad bLed™ Lod kel Led

Spurious Cost Reduction. If, as in New Jersey, Losses flow'

into Claims at a frequency‘of 2.7 claims per 100 cars and at
an average claim cost of $1,670 a claim, then Ehe cost (pure

premium) per car is, as already noted, $45. And the Premiums
L '.
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(charges for insurence) bassed along to Motorists must proQide
for tHis upit cost 1f insurers are to make insurance.readily
available in the market.

That is, to attempt to cut cost (price) at conversien point
E by the regulatory creatioh of a pure premium of $40 where the
actual claim cost is $45, would se spurious eost reduction and
wouldv"echieve" the Cesﬁ Objective only by sacrificing to it
the Reparation and Availability Objectives. Forced te sell
coverage at a ne£ operating loss, insurers will nearlyvalways
cenStrict markets and tighten claim settlements. ObviouslyL
such spurious cos; reduction is no respectef of reparatiqn systems

and could exist whether the $45 claim cost was developed-Under

tort or no-fault.

.Real Cost Reduction. If a specific no-fault plan is to:
-reduge.in any real sense the claim eost (pure premium) of $45
currently generated by the tort system in New Jersey, it must
‘significantly reduce either the claim frequency of 2;7 or ‘the
average claim cost of $1,670, or both. |

One‘way_tp aecoﬁplish this purpose, and by far the best

- way, would be to restrict the "flows" from. Automobiles to

Accidents to Injuries such that the number and size of Losses

to be converted into Claims at conversion point D were less tHan




they are currently under tort. - (See diagram.)
The Commission is entirely agreed that no-fault makes no
pretence of reducing in any way the number of accidents, injuries,

and losses generated by automobile usage in New Jersey.

Therefore, any cost reduction to be achieved by no-fault
must exercise its effect exciusively at conversion point D, by
reducing either claim frequency or cost relative to the existing

number and distribution of losses.

(1) Reduéing Claim Frequency. Under tort'it‘has aﬁﬂays
beén assumed, and guite logically, that thé.claim frequency is.
considerably less than the loss frequency. This must be.true
unless insurers:totally ignore the tort principles Which'gheir
contracts are supposed to implehent. If automobile insurers

L éurrently'pay tbird?pariy benefits to all victims without regard
to fault, so that claims equal losses, then no-fault. is aiready
in effect. As this is an'ébsurd proposition, it follows that
the number of lésses per 100 cars in New Jefsey-currentiy_is
appreciably highér than ﬁhe number of élaims per{iOOicars.

Further, as the paramount purpose of no—faﬁlt‘is to equate-

claims with losses, the Commission can only conclude that a




no-fault plan in New Jersey would appreciably increase, not

decrease, the current claim frequency of 2.7 per 100 cars.

(2) Reducing Average Claim Cost. As no-fault increases

claim frequency--the rate of "flow" of individual losses into.
claims--it will cause an increase in premiums and price unless
it can reduce average claim cost sufficiently to offset the

increase in claim frequency.

The Commission could not determine the.actual increase in
claim freguency»ypigh_would be likely to result in New Jeréey
under any no-fault plan which equated claim frequency with loss
frequency. Therefore, it could not estimate the reduction in
average claim cost needed to achieve a cost (price) reduction
of say 15 per ceﬁt in ﬁhe current pure premium of $45.

However, it could and did construct a schedule of the
reductions in average claim cost which would have to accompany

various assumed claim frequencies if a 15 per cent reduction in

‘pfice'were to be realized. This schedule.is shown in Table 9.

An examination of this table shows that in order to achieve
a price reduction of 15 per cent, no-fault would have to reduce
the current New Jersey claim cost from $1,670 to $1,190 if claim

frequency increased by 20 per cent; from $1,670 to $1,000 if




frequency increased by 40 per cent; from $1,670 to $780 if fre-

duency increased by 80 per cent. Other relatioﬁshipé are also

shown.

As authoritative studies of automobile accident repara-
tion, including the DOT Study, have placed the proportion of

injury victims whofreceive a tort payment at only 50 to 60 per

cent of the total victim population; it is not inconqeivable‘
that some varieties of no-fault could increase claim'frequency
by‘nearly 100 per cent.. In TabléA9, an 8O per ceﬁt increase

in frequency would necessitate a}53 per cent decrease in.averége :
claim cost if no-fault were to make good its promise of a 15

per cent reduction in price.

How No-Fault Attempts to Reduce Averade Claim Cost.
While the Commission could not prognosticate the impact

of différent varieties of no-fault on New Jersey's average

claim frequency, it was willing to make an assumption and see

where it 1led.

For this purpose it arbitrarily took from Table 9 a
frequency of’3.8 per 100 cars. This repreéentsAa 40 per'cent

increase in the current frequency. To achieve a 15 per cent
, -

i price reduction with a frequencylof 3.8, a no-fault plan would

i have to reduce the average claim cost from $1,670 to $1,000.
. . B N

: Thisjs a dollar reduction of $670 and a percentage reduction of

AR R S e At o T et
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Table 9

SCHEDULE OF AVERAGE CLAIM COSTS WHICH REDUCE NEW JERSEY'S
PURE PREMIUM OF $45 TO $38 ASSUMING GIVEN CLAIM FREQUENCIES

(1) S (2) (3) (%) (5)

ai R d c t 3}
e, BB R
0% 2.7 x $1,410 = $38 $260 16 % :
10 3.0 x 1,270 = 38 _boo - 2l
20 '3.2 | x 1,190 = _ 38 ; 480 - 29
30 3.5  x . 1,090 = 38 580 35
w0 3.8  x 1,000 = 38 670 - 40
50 b1 x 930 = 38 740 b
60 b3 x 880 = 38 790 47
0 k6 x 80 = 38 80 50
80 4.9 x 780 = 38 ' 890 53

90 5.1 x 750 = 38 920 55
100 5.k x 700 = 38 970 58




40 pef cent. How might ﬁhis reduction be achieved thrdugh no-
fault?

The*avefége claim cost of $1,670 méy4be divided into
two parts: (1) the cost to the insurer of investigating and
"édjusting" £he‘claim, and (2) the benefit payment actually .
made to the claimant. This £Wo—way division is about $370 for
the former and $1,300 for the latter. - | |

Looking first at the.insurer‘s adjusﬁment expense, it

was obvious that even a complete elimination of the $370 cost

“item would not by itself attain the goal of a $1,000 average

claim;cost.

Looking second at the claimant'é recovery, and assuming
the complete e1iminaticn of adjustment egpense, it would be 
necessary ﬁo réduce the bénefit payment of $1,300 by $300_to}

attain the target cost of $1,000.
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Howevef, the Commission also found it totally unrealisﬁic
to imagine that under any kind of no-fault plan, and especiaily
not in the mixed tort-no-fault plans.cerﬁain states have.alréady
-adopted, either adjustment expense or attorney feés qould be:

totally eliminated.

Reduqiné_the Benefi; Pavment, ‘If, in the example»given,
with aﬁ arbitrarily assumed 40 per cent increase in qlaim
-frequency, a no-fault plan could reduce 5oth adjustment ekpense
4ana benefit payment by 40 per cent, then it couldlachieve its
objective of modest price reduction. But in this event, the
average benefit payment would have to be reduced by $520, ffom
.$1,300 to $780.  How might this be éccomplished? |

Under tort, the.avefage benefit payment consists of two
parts: (1) the economic loss and (2) the intangible loss or,
as it is called at law, general damages. Obviously, the average
benefit payment can be reduced only bf withholding indemnity for
.one or the other or both of these twp partsf |

'_TheACOmmission fouﬁd that all existiné no—faﬁlt laws place
certain limitations on'econoﬁic loss_réqovery,so.fér as first%

party benefits are concerned. SomeAno—faﬁlt'laws also place

explicit limitations on recovery for general damages. Even Where no

~explicit limitations are placed on access to general damages, it

. 1
is presumed that the intangible loss part of the average benefit

payment would be reduced by a process of selective loss assumption




 §n the part of the injury victims.themsélQes. Tha£ ié, those
élaimanﬁs who had received prompt and adequaﬁe fecovery of
economic loss under first-party coverage, and who in their own
judgment had not suétained appreciable'intangibie ldss, wéuld
neither expect to féceive nor claim for general damages.
Whether, in the example studied by the Commission, the
limitations placed by.no—fault‘oﬁ'economic‘1oss, and either
explicitly or implicitly on general damages,.would sﬁffice to
reduce'ﬁhe current averagé New“Jersey benefit payment of $l,300
by 40 per cent ($520), the Commission has no.way of predicting.
But the CqmmiSSion wouid;point_out'that ;f no-faﬁlt is
.td succeed in brice reductiOn,,it.must reduée £hé average claim -
cost and hencelthé benefiﬁ payment. And if claim f:equéncy were
to increasé by aslmuch as 40 per cent, the benefit payment would

have to be reduced by 40 per cent.  (See Table 9.)

The Loss-Assumption and Loss-Transfer Devices. - If the

' success of a no-fault plan in achieving price reduction depends

on reducing the aggregate dollar flow from Losses to Claims,

that part of the losses rejected at conversion point Dlmay either

4
]
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be returned unindemnified to the injured victim, or else trans-
ferred by the victim to other insurance systemsl This is illustrateq

in the accompanying;diagram.

Diagram of Loss Assumption and Transfér

: (D) \ ' .
_-.'.} LOSSES |y o — o | CLAINS _) [Auto Insurance]

[vicTivs] & (Transfer)
(Loss Assumption ;> CLAIMS

[Other Insurance Systems)

‘

For cost‘reduction in one type of no—fault prbposai, heavy
reliénce is placed oh‘compulsory £ransfers of'ldsses tb'other
ihsurancé and benefit}systemSAfsocial,_group,and individual--
Wherever‘possible, No—fault’bgngfits are withheld,to”thé extent
that injured persons can recover economic loss from other sources-—- - --=—
Blue Cross, Blue Shield,'Major}Medical, Disability Iﬁcéme; wégé

Continuation, Social Security, and so on.

For many reasons, some of which are presented below, the .

majority of modern no-fault plaﬁs, including those recently

adopted by various state legislatures, usually do not attempt to

transfer losses to other systems.
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First, equity in priciﬁg would require insufgrs to allow
suitable.actuarial qrédits for other insuréhce coverages col-
iateral to the no-fault coverage, and this redquirement, bbﬁh in
the rating of fisks and in thé adjustment of claims, would create
What has been rightfuily called an."administrative mqnstér."

Second, if other benefit 'sources were exhausted in order to
indémnify an automobile injury~loss_§nd subsequeﬁtly the insured
should suffer a non-automobile injur& loss, he might be léft
Withdut protectibn-for the second loss.

Third, to the extent lbséeé are transferréd to other Syétems,V

the principle of social aécounting, on which no-fault is pre--

‘dicated,‘would be violated.

Fourth, it would deny non-automobile insurers, who now

utilize the'right of subrogation against-the-automobile repara=. -. . ... _..._

tion system, the means of minimizing their losses and hence

prices.

Evérything considered, the Commission did not favor a

.transfer of losses outside the automobile insurance system as

a means of reducing the average claim cost. That is, the
Cdmmission believeé_that_thevbenefits provided by the automobile
reparation system should be primary. Three possible exceptions

to this general rule would be where the injury victim was L




entitled to: (1) workmen's compensation benefits; (2) to benefitg
payable under temporary disability insurance plans, and (3) to

Medicare.

With respect to other insurance programs available to
automobile owners, the primary function of thelproposed’Auto-
mobile Reparation System will give insureds an opportunity to
eliminate duplicate benefits for economic losses due to auto-
mobile accidents. Such elimination of duplicate.covefage‘could
resﬁlt either in prehium savings unde: such voluntafy programs
or in substitution of other needed insurance protection. In
this connection,'the Commission is keenly aware of the possible
redugtion in Biue Cross and Blue Shield Costs through special |

arrangements with these health care intermediaries.

A second device'which might be uséd to reduce the average
claim cost involves LOSs-assumption.;_That_isJ.ghelgystgm.would e
be so designed at conversion point D--between Losses and ¢laims-—
-that economic and/or inﬁangible loss w0uid be returned in'some
measure to’the_victim himself. While this might-evegtuaily'be
necessary in order to achieve cost and price reduction uﬂdér
no-fault, the Commission was reluctant to force loés—assumption
on ﬁhe innocent victims of negligent motorists.

Containing Fraud. It is possible for some "Losses" to )

flow into Claims which are not bona fide losses. That is:

(1) there was no injury at all, or (2) the injury was so.slight
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that it did not occasion. any significant loss, or

(3) the loss actually occasioned was greatly exaggerated.‘

All three possibilities involve fraud in var?ing degrees.
From the conflicting testimony presented to

it, £he Commission was not able-to defermine whethe£

no-fault in the long run woulé diminish, increase,

or have no effect on such fraud as may now exist in

the New‘Jersey-automobile accident repara£ion system.'

But to the extent that the insurance mechanism at con=-

vérsionlpoint D allows false and fraudulent "lbsées"“to

become péyable claims, the_system?s claimufrequenqy ié,.h

of cdurse, inflated,with the inevitable"resuit that . |

part of the pure premiums financed-by motorists are

used to sustain fraud rather than to indemnify loss.
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The potential‘for price reduction through anti—fraud controls

at- p01nt D can be 1llustrated by means of a hypothetlcal example.

If a stringent antl—fraud deVLCe at point D could screen
out fraudulent losses and thereby reduce the claim frequency
from 2.7 to say 2.0, the average New Jersey pure premium could

be reduced from $45 to $33 and‘the’average price from $71 to

' $52, a reduction of 27 per cent.

F X | c = p/P - - — > Price
~ Actual 2.7 x $1,670 = $45 - - - » §71
Hypothetical 2.0 x . 1,670 = 33 - - - ) 52 (-27%)

The Commission notes that ho—fault;laws_gggerally provide
very stringent penalties——heavy'fines and prison sentences--
for fraud and it agrees that in the interests of both cost and

reparation objectives this is desirable.

The Massechusetts No-Fault Results.

In studying the possible impact of a no-fault plan on

\

New Jersey's costs and prices, the Commission was naturally

2. That no-fault proposals provide severe penalties for fraud
may reflect a fear that no-fault benefit systems are vulnerable

to false and exaggerated claims.
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ihtrigued-by the reports of the Massachusetﬁsllnsurance De-
partment . that following the passage of a no-fault law in tﬁat
State~-in the first six months--the average claim frequency fell
by about‘50 per cent over the comparable 1970 frequency. If-a
sihilar po-fault plan could'acéomplish the same result in New
Jersey, £he average price in this'State.might be'reduced frﬁm
$71 to $37 aven wiﬁﬁout ahy‘feducﬁion at all .in the.average

claim cost. Thus—-

B/P - - -9 .Price

| F x ¢ =
Actual 2.70 x $1,670 = $45 - - - 3 $71
Hypothetical 1.35 x 1,670 = 23 - - -2 37.

It is possible that the reported MassachuSeEts results
_reflécf a statisticai:undefétatement attributébléito'théjfacg
© 'that the exﬁeriencé under no-fault has not yet fully-maturea.
However, if a significant;andﬁlasting.drop_inmdlaimffrequencyx"
actually has occurred, the explanation~for~the.deciine:mﬁst;iie Do Lo i
'in one or more of the fiQe causally-related events'up t§ and
iincludiﬁg Claims in the fléw diagram. (See diagram érésented

above. )

~Possible explanations:

(l)'Automobiles;‘ There has been a reduction either in the

number or in the usage of automcbiles. (and especially in hazard-

ous usage). a
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(2) Accidents: Even if there is no reduction in automobile

numbers or usage, the accident rate has declined for diverse

reasons including improved highways, cars, driving attitudes

-and skills, and so on.

(3) Injuries: Even if there is no change in automobile usage
or accident rates, the injury rate has dropped because of safer

cars; increased use of safety equipment, improved first-aid

‘facilities and services, and so on. .

. (4) Losses: Even without any éhanges in the'foregoing

factors, losses have been reduced through improved medical tech-

nology and greater effort and desire on the paft of injured
persons to effect an earlier rehabilitation and return to employ-

ment .

(5) Claims: Even withoutwgny:iggggggmggtéinr;hg,igtggping“““-m_

(a) returning loss unindemnified to the victimSyrwhich constitutes

~a reduction in reparation, or (b) forcihg the victim to transfer

iOSS from the autqmdbile insurance system to other insurahée and
Eenefit sfstems..vIn thié connection, it is,entirely possible
that the effect of the Mé;Sachusett; no-fault sySteﬁ,;if not
the legislative intent of the no-fault law itself, has'beéﬁ.in )
b

the direction of both of these means. (A third possibility is

that fraudulent claims have been substantially eliminated.)
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Th; Commission found that boﬁﬁAthe_measuremeht and ex-
'plénatidn of the Massachusetts claim fréquéncy change under

. No-Fault depends on so many variables and ﬁnknowns that it wpuld
bé unwarranted at this time to infer that in general no—faulﬁ
reduces rathefvthan increases claim frequency other things being
eéual.

The reparation Eurgose.bf no-fault is to increase, not -
decrease, the numbef of élaims.Whiéh arehentitled.to benefits
from the automobile insurance systéﬁ. If the effect of no-fault
is éctualiy to decrease £he nuﬁber70f claimanﬁé:Who are entitled
tb benefits, then the casé forlﬁo—faﬁlt hasito be complééely
rgwriften and it is not Qhat it purports té be.

The Commission finds'}t contrédiétory to.hold that'no—fault
ihcreaées the propértion of injury victims éntitled'tolquﬁg-;_ e
mobiie insurance‘benefitsaandgatithersame time-‘reduces -the ‘¢laim~ -

frequency—-otherlthings being equal.

Cost Reducing Factors in Proposed Program

After reviéwing réformifeatures that.wouidvdrasﬁicaily
Areduce either the,accéss'to‘recovery or the extent pf‘reéoVéry
for all accident victims in 6rder'£o produce either a feduction'
in claim frequency or claim cost, the Commission decided on.

measures that will reduce costs selectively.
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A measurable reduction in claim cost can be expected
from the propbsed Limited Tort Exemption for soft tiéSue in=-
juries where the cost of treatment does not exceed $160.
According to the DOT study, the toﬁal settlement cost for
relatively slight injuries under the present tort system
amounts to a greater multiple of the.actual.economic loss.
than prevails for tﬁe more serious cases. In most of these

cases, thecﬁfference between the settlement amount and the

‘actual economic loss represents more often reparation for in=

conveniéﬂce than fér actual pain and suffering.

The proportion of cases that will be‘subject to this
Limited Tort Exemption is estimatea-to be_considerable. Since
the claim coét on these'cases will be substantially reduced,

the over=zll average claig_gost will also be reduced, without

infringing upon the right.to full recovery of those who have
suffered more severe injuries.

With respect_to‘more serious. cases which eventually

may reach the courts, the recommendation regardiné admissibility

of evidence (1.6 ) is expected to have a leveliﬁg effect on-

verdicts or settlements; Under»thag rule, injurea persons

shall no£ piead' or introduce into evidence'in.an actioﬁwfor

damages against a tortfeasor those damages for which PIPC bene-

fits are available. This rule will also effectively prevent’v
W

any duplication of benefits under the automobile insurance é

system, which also will result in reduction of loss costs.
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Recommendation 5 provides for a mandatory settlemeﬁt
énd{arbitrétion program for claims with an estiﬁated val@e of
'$i 000 or less. If such program is instituted, it should

dntrlbute to a reductlon of loss adjustment expenses as well

a§ the legal costs to the claimants; further it will create an
atmoéphere conducive to a more realistic evaluation of justifiable
reparation thah is very oftén the ‘case ilnder the present system}

On. balance, the Commission holds that the cost reducing
factors'ln the proposed program will at least balance the
factors leadlng to cost 1ncreases resultlng from. ﬁhe broader
access to recovery.for economic losses by all occident victims
'“nregardlésswof‘féUlEiﬂ'Theré’dré;ihdioétions thét thé'savings
will be greater than the cost increases, 1eaviég a margin that
could lead to a reduction in»the:fequiredobodi;y injufy,in-‘
supance premium. |

However, the Commission»makes no recommendation regaraing
a rate adjustmept coﬁcurrent with change in the reparaﬁion system.
The.Commission holds that any determination in this regard
should be left to the Commissionef of Insurance.who has the
statutory authority of regulating rates and the expertise and

technical assistance to do so.

No-Fault and Property Damage Liability. .

" The DOT study highlighted.two aspects of the tort liability
system which more than any others have draﬁn attention to no-fault
as.a cost-reducing mechanism. One is the "billion dollars® of
attorney fees generated annually by the system, and the other is
tho addition of goneral'damages to economic loss in the valﬁation

of claims. _ ' - 134 b -
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The.bof study measﬁ:ed both these items in the field of
injury.reparation and the impliéation was that a transfer of
injury reparation from a third-party "adversary" system to a
first-party no-fault system would eliminate or greatiy reduce
both -items and hence effect cost.reductioﬁ ér'at least some46ffset
to the increasedicosts resulting from an increasé in the number
of claimants éntitlea to benefits»undef a no-fault Sysﬁem.

It has recently been préposed that avno—fault system coﬁld
effect similar savingssin the property damage field. This
proposition has receivéd thé attention of the.Commission;

Attorney fees and general damages relaté of course to

| - injury reparation. It is true that in disputed cases, the

attorney includes property loss as well as injury loSs in-his
rééuest for damages and bases_his fee on the combined récévery
for both losses. It is aléé true that an insurer splité.its
defense-of-suit cost between propérty and injury ciaims in
proportion to their respective amounts.--Howévef) tﬂe Commission
deems it fanciful to pléce broperty_ioss and injury ioss‘in

the same category so fér'as the potential impact of'ﬁo—fau;t

on costé is concerned. |

According to data supplied the Commission by the New Jersey

. State Insurance Department, the average claim frequency and cosf -

A

: , : .
data as follows: . ‘ _ S : ¥

for property damage liability insurance compare with the injury




Liability " F x  C p/P
Injury 2.7/100 cars X . §1,670 $45
Property 7.8/100 cars X - 290 = 22

With respect to injury reparation, it is_thé dual purpose
of no-fault to provide first-party benefits to all victims and
at the same time to reduce the injury’pure'premium from $45 to
say $38. It hopes to accomplish this‘dual purpose by reducing
ciaim cost through tﬁe elimination or reduction of (1) legal fees
and costs and (2) general damages. (The Comﬁission.has already
examined'tﬁis préposition earlier ip this chapter;) |

To apply this samé reparation strategy to property loss,

" a no-fault plan would have to provide first-party pfoperty damage
benefits to g;;;vigtims of property loss and ét the same ﬁime
reduce the'property pure premium'from $22 to say $19 (that ‘is,
by:about 15 per éent). - oo |

The Commission cannot determine for~property loss any more
than it could for injury loss the current excess in New Jersey
of losses over claims. But it seems reasonable to assuﬁg phat
insurers woﬁld bé more lenient with dpﬁbtful injury cases than
they would be with doubtful property cases. That‘is, no-fault

would be likely to increase the property claim frequency more

than it would the injury claim frequency.




For purpésés of illuétration;‘it may be assumed that no-
fault would increase propefty claim frequency bf 40 per cent,
the same percengage increase assumed earlier ih the injury loss
example. In this event, to achieve a redudtion of 15 per cent

'in'pure prémium (and hence in price), no-fault would bave'to
reduce:the.average claim. cost frﬁm:$290 to‘$l74, a reduction of

- 8116 or 40 ?ér cent.

. 'F x - C = p/P
Actual 7.8 X $290 . = $22
Hypothetical 10.9 X 174 = 19

How might no-fault achieve a reduction of ﬁhis magnitude
in the:aQerage property claim cost? Not by the elimination of: 
general damages‘because the actual $290 New Jersey claim cost
is purely for economic_loés. And not by the eliminatién Of- 
litigation and attorney fees because property.cases do not

‘warrant litigétion.to anywhere near the same extent that injury
cases do, | |

It was the Commissipn's conclﬁsion that, fqr claim coét
reduction, no~-fault wouldthave-to rely on. one of the two de-'
vicgs previously mentioned: (1) ééséing the loss back to thé‘
victim,‘or (2) forcing the victim tb transfer the loss to some
othef first-party insurance'system——ih this cése to collision

insurance.
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Conside;ing thé traﬁéfer device, iﬁ is the practice of
collision insurefé; wherever.liabilityfexists,.to transfef (sub-
rogate) c¢ollision losses back to the propérty 1ia5ility inéurance
system thereby (1) reducing collision insurance‘éosts and (2)_
obtaining recovery of the.déductible amount for the innocent
victim of the-cdllisioﬁ loss. If no-fault legislation forcéd
victims to transfer loss froﬁ~P.D. liability claims to collision
claims, the costs of collision insuranée would rise by the -amount
of cost reductions in the property damage iiability system; Further,

the victim would lose the recovery of his deductible amount.

Considering next the loss-assumption device, the device
employed where the innocent victim of a negligent motorist has no
collision insurance--and collision insurance on older cars is

not economically feasible--no-fault would force the victim,

" usually by'a'tort exemption granted the negligent motorist,

to assume all or an appreciable part of his own property loss.

The Commission concluded, therefqré, that no-fault's

pursuit of the cost objective in property liability insurance

would impair equiﬁy and justice in the-repération objective and

was not to be recommended at this time.




Types of Nd—Faul£ Plan;.

No~fault plans fall intoloné of'two categories:. (1) total
no~fault which completely eliminétes the third—party”tort:system,
and (2) mixed no-fault plans which preserve er injufed persons
a third-party tort remedy under circumstances which vary from
plan to plan. The:lattef are also called "modified" no-fault
plans. |

' The Commission has studied both categories and nqﬁed'tﬁat.
total no-fault, because of its radical exclusion 6f.thé negligence
pfinciple, has not to date had legislatiQe success in any state. |
On the other hand, mixed tort and no-fault plans have been quite
.successful. |

" The mixed plaﬁs may be-subdividéd into three subclassés>
dépending largely on the extent to which re?aration through claims
in tort is'replacéd or abrogagéd by no-fault. Tﬁese.thfee sub-
classes may be identified as: (15 the Delaware type, (2) the

Massachusetts type, and (3) the Florida type.

Delaware (January 1, 1972).

(1) This is a compulsory law. All automobile owners must

carry bodily injury (10/20) and property damage (5,000) liability

insurance.
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(2) The injury liability coverage musﬁ be expanded to
provide first-pafﬁy néffault benefits for (a) medical éxpense,
(b) funeral éxpensé,'(c) loss of earnings,lénd (d) extra
expense for.pefsonal sérvices, up to.$ldL000 per person and
$20,000 per accident. Coverage applies to occupants of the
insured-owher's_cap éné to non-occupants injured by his car.-

(3) There are no limitations on actiohsAfor damégééy
Insurers are subrogated to ﬁhe figﬁts "of the persoh for whom

benefits are provided, to the extent of the benefits provided."

.Comméht: This is no—fault.in its;simélest form. It
merely addé éoﬁpulsory first-partynmediéal;disability benefits
to the existingAtort'liabiiity sYstém, subrogation being the.
device employed td prevént duplicatg recovefy. There is no

limitation on general damages.
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AMassacﬁusetté 4(January 1, 1971).
(1) This too is a compulsory iaw;.all automobile owners‘must.
carry bodily injury (5/10) liability insurahdef
(2) The injury liability coverage_(Coverage A) is divided into

two parts, Division 1, Liability, and Division 2, No-Fauit. No-Fault
bénefits mus£ be provided for (a) medical expense,.(b) funeral expense,
(c) loss'éf-earnings,bénd (d) extra expense for personal'séfvides.
HQQever; unlike the:Délgware léw, there are spécified limitatith'on
mediéal and wage loss aﬁd £he tbtal'no-féult.paymeht providéd for is
$2,000 father thanv$10,000‘per person. Coverage appliésvto the in-
sured owner, menbers of his household, authorized operators of and

passengers in the ‘insured car, and pedestrians struck by the car.

(3) Up}iké Delawére,fM%ssachusetts grants a toff exemption to
motoriétslﬁo the ektent that persons injured'by them .can recover
no-fault benefiﬁs.- H§wever, notwithétanding thé exemption, any in-
surer who makes a no-fault payment tb theAinno¢ént victim of a ﬁeg—'
1igen£ motorist can claim against the latter's‘liability insurer for

reinbur sement (intexrcompany settlement).

(4) Also unlike Delaware, the Massachusetts law limits _ o
actions for general damages to cases where (a).the victim's
medical expenses ("threshold") exceed $500, or (b) the injury'

results in death, dismemberment, serious disfigurement, loss
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of sight or hearing, or a fracture.

Comment: This is more complex than the Delaware law and
by granting a tort exemption to motorists and restricting general
damages for victims, invades the tdrtlprinciple to a greater

degree than does the Delaware law. However, because of the low

$2,000 limit on total no-fault benefits, it must be considéred

a moderate form of no-fault. A one-year 15 per cent mandatory

~ price reduction for Coverage A was written into the bill.

Florida (Janﬁary 1, 1972).

"(l)"Like DeléWare and Méssachusetts; Flo?ida has made
its law compulsory.

(2) The injury liability coverage is e#panded to‘include
ﬁo-fault médical, funefal, and aisability benefits up to $5;000

per person. Coverage applies to the insured, relatives in his

household, persons operating the insured's car and passengers

therein, and also to non-occupants struck by the car.
(3) Like Massachusetts, Florida grants motorists a tort

exemption to the extent no-fault beneﬁits are payable. But unlike

~Massachusetts, Florida also grants aftoft exemption for damage

to motor vehicles:ﬁp to $550 unless the vehicle was parked'at

the time of damage.




(4) Like Massachusetts, Flofida limité'recdvery for general
damages. Hé@evet, thé medical expense "threshold” is raised to
$1,000. &As in Massachusétts, recoverj fqr general démages is
permittedAfor death, dismemberment, disfiguremén£ andvpermanent
disability. R |

(5)_ Bécéﬁse.of thé tort.exemptidn forAproperty‘(vehic;e)
damage; a Flbrida éar owner must.gither buy'somé form of colliéion'
insurance or be prepared to absofb théifi£st $550 of éémage himsélf%

(6) Any insurer making §<no—fault payment to aﬁ injured
person has a lien to the extent of its payment on.any recovery

realized by the injured person on a claim in tort.

Comment: This is a very complex law and goes beyond the

. Delaware and Massachusetts laws in the extent to which no-fault
replaces tort, General damages are more severely curtailed and
tort exemptions appiy to property damage as well as to bodily

injury. Like Massachusetts, ‘a one-year 15 per cent reduction

in price was tied to the bill. _ ' ' L.

——

The Commission’'s Recommended No-Fault Bill.

For reasons which have been analyzed in some depth in
this and other chapters, and after a careful consideration of

various kinds of no-fault plans viewed in the context of the
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relevanthew Jersey reparation environment, the Comhission has
recommended a‘mixed tort -and no-fault bill which boffows in part
from the three types of law described above.
First, the law should be’compulsbry as in all three types.
Seéond, it should provide no-fault first-party medical,
funeral, disability, and extra expensé behefits similar in kind
and approximate émount to fhose in thé Elorida bill,»and coverage
for persons as in allvthree bills. :
| Third, similar to the Delaware bill, neither torﬁ exemption
_nﬁr liﬁitedlaccess to genéral démageé shéuld be employed.to any

Aappreciabie degree.

Fourth, as'in'all three laws, the no-fault benefits are
primary. B
Fifth, as in the'Delaware-bill, the  insurer of no-fault

benefits is subfogated to the extent of its payment to any rights

the victim may have in tort.

Sixth, as in Massaéhusetts, any.insurerlwho makes a np- 
fault payment to the innocent victim;of a:negligeﬁt'métorist _
has thé'right to -claim on an inte:éoﬁpany settlemeﬁt béSis:f¥§m
the.liabiiity insurer of'thé‘negligeﬁt méporiSt. |
| Sevenﬁh;”as in Delaware, nb méndatory rate reduction is ﬁo

be tied to the bill. |
Thé_Commission has summarized the principal féatures of‘its
no-féult'bill in the Recommendations set:forth.ét the beginning

of its report.
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STATE FUNDING

Introduction

-According to an authoritative WOrk-by Professors Turnbull,

Williams, and Cheit% social insurance, as distinct from competitive,
pri?ate enterprise:ineurance, is characterized by three distinguish-:
ing featdres:e(l):Participation ie compulsery; all eligible

persons are to be cbvered. (2) Benefits are prescfibed‘in the |

law and provide a floor of protection for all covered persons.

é (3) Social adequacyirather.than individual equity is stressed.
It is apparent that a compulsory system of first-party
medical-disability benefits payable to all automobile accident

victims witheut regard to#fault'could be viewed as satisfying

these three criteria of social insurance.
As the financing and administration of social insurance is
closely related in philosophy and logic with the use of state N ’ }

funds, the Commission1desired to explore the potehtial of govern-

meﬂt operaéed insurance enterprise in connection with its
recommended reparation reform program. |

'New Jersey already utilizes the state fund device in
connection witﬁ the social risks covered by unemployment insurance
and temporary disability insurance.. The New Jersey Unsatisfied

Claim and Judgment Fund is also in the nature of a state fﬁnd.

"t

41.EconomiC‘and Social'Securigy (New York: The Ronald Press,1967.)
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' Elsewhere, state funds are.actually in use in.the Canadian
- province Qf'Saskatchewah (1946) and in the United States

Commonwealth of Puerto Rico (1970). Both of these funds operate_
no-fault reparation systems. In addition, Secretary John R. a

‘Jewell of Maryland's Department of Licensing and Regulation,

" recently reeommended-(l97l)_a.state fund to administer Maryland'e

reparation reform program. The Commission has examined all three“(”

of these plans.

. Maryland's "Pay—As—YouéDrive Plan."

‘The dissatisfactions which gave rise to the Marylandvpropogal
are,similar-to those which brought about the creation of the AISC
ih New Jersey: (l)Aeancellations7 {2) lack of availability, and
(3) "soaring costs." In response fo'these diSSatisfactions;
vGovernor.Marvin Mandel specifically asked Secretary Jewell te
study "a state program under which motorists eould obtain minimum
"protection.at reasonablel‘zfat'es."2 Within six months of‘the'date
'of that directive, Secretary Jewell proposed the Maryland plan
described below.

(1) Premiums Payable Upon Purchase of L1cense Plates.

Upon purcha51ng llcense plates, ‘each owner w1ll pay an insurance
_premlum equal to the reglstratlon fee. For example, where the
 fee is $20, the owner w1ll pay an additional $20 for insurance.
The addltlonal $20 automat;cally insures the<car for one year
under a blanket or group'"social" coht;act'which provides bodily
injury and property damage 1iability_insurance at the State's
financial responsibilify limits. (Some form of no-fault medical

Hdleflts will probably be 1ncorporated in thls pOllCY )

2.  Directive of January 28,1971 from Governor,Mandel to Secretary Jewell
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Comments: This7feature of the plan automatiCally.eliminates

' the uninsured car and effectively closes the uninsured gap.. All.

reglstered cars are insured cars and there are no loopholes.

There is no availability or cancellation problem. All persons
entitled to reglster cars are automatically provided with automobile
insurance. This insurance is co-terminous with registrations.

There is no need to apply for insurance in a separate transaction.
There are no pollc1es, no cancellatlons,'no nonrenewals, and no

enforcement problem

{(2) Premlums Payable Upon Purchase & Renewal of Drlvers

-'Llcenses..Upon purchase of a drlver s llcense, each operator must

pay an insurance fee of $20. ( A hlgher fee is charged for operators
with p01nts c¢charged against their drivinghrecords,)

Comments: Every operator with a valid driver's license is
automatically an insured driver and, as with insurance on the car
itself, there are no policies to apply for, issue, endorse, cancel,
or nonrenew. The fact that one driver in a household is a high
risk does not affect the entitlement of the owner to insure his
car or of other members in.the household to obtain insurance at

- rates commensurate with their risks.

(3) Premiums Payable in the Form of Gasoline Taxes.

In addition to the insurance fees'payable in connection with

reglstratlons and operators' 11censes, a premium of 2¢ a gallon

'is levied on the purchase of gasollne.'

Comments: This component of'funding logically correlates
Co .premiums with automobile usage and type of car.
Thus, of two cars with equal engine power (and gasoline consumption),
the owner and operators of a car which is used 30,000 miles a year
(within the State) will pay twice the gasoline premium of one which
is driven only 15,000 miles. Of two cars which are driven the
same number of miles a year, that with the higher horsepower (and
gas consumption) will pay the higher premium. (An incidental
benefit of this arrangement concerns pollution. To reduce premiums
it is necessary to reduce gasoline consumption either by avoiding
unnecessary driving or by getting more mileage with less gasoline

’.consumption. 'Usually, the liability risk is lowered by both solutions.)

Puerto Rico's Automobile Accident Social ProtectionrAct.

The Commonwealth of Puerto Rico was the first jurisdicition
in the United States to employ a no-fault reparation %ystem.
: " : o
Designed by Dr. Herbert S. Denenberg, who is now Insurance

Commissioner for Pennsylvan_ia,3 it has been in effect now for

3. Dr. Denenberg was ably assisted by Dr. Juan Aponte of the
University of Puerto Rico. h




over a year and a half'and is financed and administered through a
state fund. The'law'is entitled the Automobile Accident Social
Protection Act and;the state fund is called the Automobile Aecident
Compensation Administration (AACA). AACA's Executive Director,

Mr. Frank W. fournier has kindly supplied the Commissidnvwith'the
Funds- f1nanc1al statements. |

In brief, for the fiscal year 1970-71, AACA's total premium
income was $18,450,000. Of this amount,.$2,015,300 in expenses
were incurred for operatinthhe fund's-nine‘district offices
and the seven departments of its central office headquarters
in San Juan. These departments and district offices service
‘the benefit program as well as the administration of the fund.

Like the.Maryland plan, the Puerto Rico Social Protection
plan is financed py meanspof4an insurance fee payable at the
ftime,of registration. It tnerefore,has all the advantages
- of the Maryland plan with respect to insurance availability,
‘noncancellable coverage en all registeredpcars, cloeing of the
uninsured gap, and avoidance Qf the compulsory coverage enforcement
problem.

Unllke the Maryland plan, there is a flat fee of $35 ‘per
‘registratlon. No supplementary levy 1s.made on operators'-llcenses
or on the retail!sales:of gaseline; Further; the.plan is purely a )
no—fanlt reparation program for death,'dismemberment,'medical.expense‘

and wage loss.

Saskatchewan's Automobile Accident Insurance Act.

The Saskatchewan plan, which became effective in 1946, is a

combination reparation system including'both no-fault benefits and

liability insurance (limit of $35,000) all of which is funded




and administered by the Saskatchewan-GoVernmeht Insurance Office,
a state fund.
As in the Maryland and Puerto Rico plans, all licensed cars are

automatically insured at the time of registration by the payment of

)

- A

an additiohal fee, in effect an. insurance premium, of from $5 to
$40 a car. As in the Maryland plan, licensed operators must also '

' pay an additional fee (premium). However, it ié a much smaller

 charge, $2 as against $20.

State funding in Saskatchéwan produces the usual advantages

g e 0ol

with respect to-aVailabiliﬁy,-closing of the uninsufed gap, non-

cancellable coverage, avoidance of enforcement problems and

expense, and so on,

The Commission notes also that an expanded Saskatchewan plan

B R e AT S e S TR

has been enacted effective January 1, 1972, in the Canadian province

e gt

of Manitoba. This too will be state funded.

New Jersev's TDB and Unsatisfied Claiﬁ and Judgment Funds.

To a‘certain extent, thése two reparation‘systems<can bé
_cons1dered ‘under the heading of state fundlng in the automoblle
.acc1dent field. The TDB plan currently offers limited no—fault
disability.beneflts to insured workers who are injured in
automobile accidents. And the UCJ Fund, which provides full tort
benefits bésed»on fault? is essentially license-plate "insurance,"
the automobile owner currently paying an extra fée of $56 at the

time of registration, a collection method employed in the three

4. Up to the State's financial respons1blllty limits of $10,000/$20,000
BI and $5,000 PD. A ? /$
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prlans discussed above.

Acgording to the 33rd Annual Report of:-the New Jersey
Division of EmploYment Sécufity, TDB'évfund appropriétions for ali
reportiﬁé periods, which ended September 30, 1969, were divided as
follows:. Expenses $33,833,000 aﬁd losses (benefits) $357,694,000.

fhe Manager's Annual Report to thé Unsatisfied Claim and
Judgment Fund Boérd coveriththe'lZ-monﬁh periéd from April ;,
1970 to Marqh 31, 1971, sﬁowed'allocations between adminiétrétive
e#penses and claim payments (loééés) as follows: _Expenseé
$506,000 and Losses $5,820,000. -

The Commission's Decision.

The Commission acknowledges the advantages offered‘by state fund-
ing. These advantages have a épeéial attraction when viewed against
a recent history'of what’Insﬁrance Commissioner Clifford has called
"an unprecedented restriction in the New Jersey market'."l5 There are
only two sources of insurance, éne state, the other private. Any
appreciable reluctance on the part of private insure:s to supply the

New Jersey market would'nAturally be an argument for state funding.

' Nevertheless, after careful consideration of_all.aspects of

' the problem, the,CommisSion does not recommend state funding at

this time. The Commission does recommend.that, by appropriate'

iegislation, a speciai commiésion be created for the specific

purpose of studying state funding of New Jersey's automobile

accident reparation system.

5. The Commissioner's news release of June, 1970, covering the
New Jersey 90-day moratorium on terminations. '
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A. Improvement In Market Behavior.

Reference has al:eady beea made to.recent_improvements in
the adequacy of the New Jersey_raﬁe level due to diﬁinisﬁing in-
jury claim freqaenaies. For the market as a whole, availability
normally increasas with improvements in rate level'adequacy;
According tqjthéTDepartmentjof Insurance;.the New JerseyArate
‘level is,ﬁow adequaté and insurers are ipcreaaing.théir.writings.

'.A recent aurvey conducted by thé Depafiment of In-
surance'indiéates that the number of private passengér'automobilea
insured_through the voluntary market in New Jersey has increased
by five per cent from the first half of 1970 to the first half
‘of 1971. These date indicate a definite expansion father than
a contraction in the general market supply. |

. With respect to availability forrextra-risk motorisps,
Commissioner Clifford's new Automobile Insurance Plan, whiﬁi:went
into effec£ in June, 1971, should pro?ide material relaxatidn of
mafket restrictions.. |

) Further,‘the Commission's redammeﬁded reforﬁ propbsals,
wi%h.the provisién of no;fault benefits for motorists and price
stabilization for.insurers, should increase both the willingness

| T .
offmotorists to purchase and of insurers to supply insurance.
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Finally, increasing use of mass'marketing_méthods‘and
computerized information and billing systems should
materially reduce the overhead costs of insurers in the next

" several years.

B. Other Reasons.

_'The-Commission has alreédy mentioned its resolve to utilize
and imprové e#isting.iﬁstitutions and agehcies'ﬁherever possible in
vthe}attginment of its reform objectives; Someti40.private insurgrs
are cﬁrrently organized in New Jersey £o provide and underwrite auto-
mobile insurance and to settle the\divefse claims which arise under it.
In addition, New Jérsey motorists with a great variety of needs and
'interests can .obtain insﬁrance counsel and service from over 12,000
casualty agents,located throughout the Sfate.

~ The modified no-fault program recommended by thevCommiséion will
require the{continued sérvices of private enterprise marketing,.under-
wfiting, and claims adjustment organizations.

With respect to the marketing ﬁunction{ mqtorists will need 6p—
fional forms'Qf insurance in additibn to the compulsory statutory cdyer-
agé; Furfhermore; they will still need the.services oangents~for
various fofms of non-automobile insurance. |

Concernihg unaerwriting, the Coﬁhission strongly favorg an equit_
able distribution of the sfstem's aggregate loss costs among different
classes of motorists according to the contributions such classes

severally make to loss costs.
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Finélly,,the.loss adjustmeﬁt servicesjof a skiile@:and experienced
-claims organization such as private_insurers currenply supp1y, will

be necessary to handle.the combined tort and no—faultabenefif system
'thch #the Commission has recommended. .And private insgrers would in»_
‘any event céntinue to maintéin claims stéffs to handle other lines_of
business. -

Thus;-a state fund would hot éliminate.thé’necessity for a fﬁll-
'fﬁnction privatefenterprise ihsurance §peratiqn bﬁt'rathe; would'i
éxist éide by side with it,'duplicating to a considerable degree its
output potential} Such duplication would draih revenues from-private.
insurance operations with the-xesult'ﬁhat some units would be forced
to discontinue operafions while others would héve to'inérease thé load-
ing Charge'dn remainingllines'of business in Ordéf to%survivé,

For example, an égent whose buéiness was split 50-50 between auto-
mobile iﬁsurénce and othef'lines, and whd——even,after state funding--con¥
tinued to service most of his original customers for-optioﬁal coverages,
Would.suffer a iarge réduction'in commission incqme without any apprec-
iable‘reduétion in the number of accounts handied.

If the Commission's reform recommendations are to be implemented
at an.early date, the reaaily avaiiable services of an existent, fully-

staffed and funded privaté enterprise source of insurance supply would

seem to be an advantage rather than a disadvantage. ,




Further, duiing at least the first three fears*of.thelnew system's
eperations; there will be a vital need for flexibility,'adjﬁstment,
and adaptationf PoliéYiforms,'claims seftlement;procedures, rate
methods and structures, and other technical aspects of the changeover,
will have to.evolve from those based primarily on tort liability to
those based on no—fault; Unlike state funds, private insurers func-
tion in a national ﬁerket and_the lessons learned’and the experience
acquired in the national mérket’s experiments wi£h no-fault will have
great value for New &ersey if that State preserves a private enter-
~brise‘source of supply. |

In sum, the innovetions_and improvements to be derived from 140
mature and eompetitiVe‘érivate insurere constitute a valuable resource

which should not be lost to New Jersey at a time when it is embarking

et i

on a new and untried system of reparation for victims. of automobile
g accidents.

The Commission was mindful also of pending Federal legislation

Jap.»

| in the field of national health insurance, legislation which may have
such impact on the whole issue of,automobiie accident reparation as to
‘make ‘consideration of state funding'at this time~premétute'if not

precipitate.'
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CONCLUSIONS

The objectives of the Automcbile Insurande Study Commission were
determined under JR 4 for the purpose of bringing reiief to three
.parties at interest in New Jersey's automobile accident reparatiop
system: accident victims,hmotofisié, and the.courps._

Thé Commission sought prompt;énd ce:tain'alle§iation of:loss for
accident victims, an adéquapé.supbly of insuféncefat stab?iized costs
for motoristé, and‘a‘reduction in litigation burdeh fot'the courts.
Specifically and succinctly, these dbjeétives were_iabelled: (l) Re-
paration, (2) Cost, (3)'Avdilability, and (4) Judicial.

The means selected by the Cqmmission for the attainment of these
four objectives have been set forth in the lé-recommendations which
appear at the beginning of this report.l These recommendations relate

to objectives as indicated in the following analysis..

Recommendations?
Objective , Nunber Subiject
(1) Reparationv - 1. Mandatory no-~fault medicai—disability

benefits for all victims.

2. Compulsory insurance for all motorists
and increased limits of liability.

3. Right of injured persons to.bring tort
actions for damages over and beyond
the level of no-~fault benefits.

lsee "Summary Statement of Commission's Recommendations.”
2The recommendations bear the identifying nunbers given them in the
"Summary Statement."




(2)

12,

Cost 1.

11.

13.

Comparative negligence statute.

Mandatory arbitration provision.

Modification of the Unsatisfied Claim
and Judgment Fund to provide no-fault
benefits.

Mandatory Uninsured Motorist cover-
age at increased limits of liability,

Mandatory offer of excess flrst-party
disability benefits at the

- insured's option to decline.

Advance payment of property damage
claims.

Mandatory no-fault benefits. (The
provision of prompt first-party
alleviation for loss at low cost
should reduce the need for third-
party claims at high cost.)

Admissibility of evidence. (Prevents
double recovery under no-fault and
tort, induces greater objectivity in
valulng general damages )

Subrogation by no-fault insurers.
(This prevents double recovery under
both no-fault and tort.)

Limited $100 tort exemption (threshold)
for general damages in connection w1th
soft-tls e injuries.

Mandatory arbitration. (This should
reduce legal and court costs.)

Penalties for false and fraudulent
representations regarding claims for
benefits. (Some observers have assessed
the cost of fraudulent claims at 15

. per cent of current insurance premiums. )

Antl-damageablllty standards for auto-
mobiles sold in New Jersey.
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14. Rehabilitation of drunken drivers.
15. Loss prevention in general.

(3) Availability Without listing it as a specific
recommendation, the Commission has
endorsed Insurance Commissioner
Clifford's revised Automobile Insur-
ance Plan as an effective device for
mitigating the hard-to-place driver

-/ problem.

In addition, all of the recommenda-
tions apropos to cost reduction should
also promote the general availability
of insurance.

(4) Judicial 1. Mandatory no-fault benefits. (The
prompt provision of first-party allev-
iation for loss should reduce the '
volume of third-party suits.)

1. Subrogation of no-fault insurers by
means of inter-company settlement
agreements. (Subrogation proceedings
will be by arbitration and not through
the courts.)

2. Admissibility of evidence will
minimize tort actions for general
damages.

3. Limited tort exemption will reduce

court action.

5. Mandatory arbitration for tort actions
under $5,000. '

14. & 15. Loss prevention. (To the extent that
loss prevention reduced the frequency
of accidents, the number of third-
party claims and suits should be
similarly reduced.)

That these recommendation will provide reasonable benefits promptly
and efficiently for all accident victims and transfer many third-party
disputes from courtroom to arbitration panel seems certain. That they

will stabilize or reduce costs and open insurance markets for motorists

is likely. At least they have been formulated with that purpose in

view.
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No one can predict with any degree of precision what effect a no-

fault benefit program will have'on claim frequency and average claim
cost. These determinants of insurance prices will be revealed only
through actual 6perating exper ience with the program. Should exper-
ience indicate the need for a greater emphasis on cost reduction, the
reparation program can be adjusted downward to provide that emphasis.
However, the Cémmission, by majority vote, was reluctant to sacrifice
reparation to cost before the_need therefor had actually been demon-
strated. The Commission does no£ recommend a state funding for New
Jeréey's automobile accident reparation system at this time but does
recommend (16.0) that a special legislativé study commission be
created and funded for the purpose of studying such a system.

In Chapters II through IX, the report articulates and discusses
the findings and conclusions from which the recommendations were derived.
They contain the end results of many months of research and‘aelibera-
£ion during which the Commission‘'s attention was engaged by public

hearings,3

compilations of data and statutory materials, analysés of
the DOT studies, reviews of no-fault proposals and laws, consultations
with actuaries and insurance experts, attendance at a national no-fault
conference, meetings with officials from Qarious State agencies, and
other wide rangingAactivities.

The Commission's deliberations were materially assisted through

valuable commentary supplied by the Honorable Robert L. Clifford,

3The Commission's Hearings have already been published.
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Commissioner, and Mr. Philipp K. Stern, Actuary, of the New Jersey State
Department of Insurance; by Mr. Sal Capozzi, Manager of the Unsatisfied
Claim and Judgment Fund; by Mr. Fred Mann of the Division of Motor
.Vehicles; by Mr. Charles Marciante, State President, New Jersey.
AFL~CIO; by Dr. Calvin H. Brainard, consultant to the Commission;

by Mr. Raynor A. Fairty of New Jersey's Blue Cross organization;

and>by Mr. D. Murray Franklin, Assistant Secretary of the Maryland
Department of Licensing and Regulation.

The Commission members extend their thanks to Mr. Mario Iavicoli,
for his assistance as Commission counsel and to Peter P. Guzzo,
Research Assistant, Division of Legislative Information and Research,
who served as Commission secretary, for ﬁis assistance in managing
administrative details, and commend both of them for their
invaluable service in compiling aﬁd analyzing many automobile
insurance reparation plans considered in the prepa:ation of this
report.

To these and other persons who gave generously of their time
to assist it, the Commission expresses ité indebtedness and gratitude.

The Commission offers this report to the Governor and the Legis-
lature in the belief and hope that it will provide a substantial basis
for early pfogress toward the goal expressed in the report's title--

Reparation Reform for New Jersey Motorists.
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APPENDTIX

BIOGRAPHICAL SKETCHES OF COMMISSION MEMBERS

JOHN J. BROWN

JOHN J. BROWN, a resident of West Orange, is a graduate
of St. Rose of Lima School, Newark, and Barringer High School.
He studied Labor Relations at Cornell University.

Mr. Brown was a business representative and a union
organizer for the International Union of Operating.Engineers,
Local #68, and is now the Secretary-Treasurer of the New Jersey
State AFL~CIO.

Mr. Brown is a Trustee of Local #68 and has, for many’
years, been a delégate to the New Jersey State Building and
Construction Trades Council. He was also a delegate to the
Bergen and Hudson County Central Labor Union and was an executive
board member of the Essex=West Hudson Central Labor Uﬁion and
an executive member of the Political Education Committee.

Mr. Brown is married to the former Margaret Leddy and
has four children. He is a trustee of St. Joseph's Roman
Catholic Church of West Orange.

Mr. Brown holds membership in many civic and fraternal

organizations.
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GEORGE W. CONNELL, ESQUIRE

Mr. Connell is a resident of Essex Fells. He is a
graduate of Immaculate Conception High School, Montclairf Mont -

clair Academy, Montclairé and Rutgers University College of Law.
He was admitted to the Bar of the State of New Jersey in 1951
and at present is a partner in the Law Firm of Hughes, McElroy,
Connell, Foley & Geiser.

Mr. Connell is a member of the Essex County Bar
Association, New Jersey State Bar Association and American Bar
Association. He has served on the New Jersey State Bar Assoc-
iation Committee oﬂ Comparative Negligence and is a former mem-
ber of the Executive Cémmittee of the Civil Procedure Section
of the New Jersey State Bar Association.

He is married to the former Cathleen Patricia

Murray of Montclair. They have two children, Peter and Cathleen.
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ASSEMBLYMAN THOMAS J. DEVERIN

Assemblyman Deverin resides in Carteret and was
the Mayor of the borough of Carteret during the period 1967-
1969, He also has served as a member and President of the
Carteret Board of Education.

He has been in the General Assembly since 1970
and is a member of the Commerce, Industry.and Professions
Committee and the Labor Relations Committee.

Assemblyman Deverin was educated in St. Mary's
High School, Perth Amboy and is Personnel Assistant with
United States Metals Refining Company. He is a former mem-
ber of the Board of Directors, American Red Cross, Perth
Amboy-~Carteret Chapter, and former chairmah of Community
Chest~Carteret Fund Drive. A member of St. Joseph's Roman
Catholic Church, Carteret, he and his wife, Lillian, are

the parents of twin daughters and a son.
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DAVID W. DOWD, ESQUIRE

Mr. Dowd resides in Livingston, where he served
as Township Councilman for five years and Mayor of Livingston
Township in 1959. He also served as State Senator, represen-
ting District 11 (Essex County), from 1968 to November,ll97l,
at which time he resigned from the Senate to assume the posi-~
tion of General Counsel to the New Jersey Turnpike Authority.

An attorney by profession, Mr. Dowd was educated
at Malvern Preparatory School, Pennsylvania; Villanova Univer-
sity; and Rutgers University School of Law. He-is a mem-—
ber of the Knights of Columbus; the B.P.0.E.; a past board
member of the West Essex Red Cross; a past chairman of the
March of Dimes; a past president of the Livingston Republican
Club; and a member of the Essex County Bar Association. He

is also a menber and trustee of Saint Raphael's Church.
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WILLIAM K. DINCAN

Mr. Duncan, Executive Vice President of the Shore
Motor Club AAA, headquartered in Atlantic City, New Jersey, has
also served as Vice Chairman and Chairman of the Public Affairé
Council of the "AAA Auto Clubs of New Jersey". A holder of both

a New Jersey Insurance Agents and a New Jersey Insurance Brokers

A Al I A T e e s L T L TR LR

license, Mr. Duncan directs the affairs of his auto club's Insur-

ance Agency Department. He also heads-up an active and busy
World Wiée Travel Agency and in this capacity has traveled widely
throughout Europe, Asia and the Sduth Pacific. 1In addition he
conducts and is responsible for the regular affairs of Auto Club
Operations covering such fieldé as membership development and
sales; Emergency Road Service; AAA School Safety Patrols; Pedes-
trian Safety Programs; and legislation, State and Federal, affect-

ing the motoring public.

3
i
!
|
|
|
|
{

Educated in East Orange, Bloomfield and Newark public
schools, Mr. Duncan attended Barringer High School in Newark and
has completed several advanced management seminars at Ohio State
University. He and his wife, Julie, ha?e two d;ﬁghters, and re-
side in Absecon. He is a Marine Corps veteran of World War II
having served with the famed lst Marine Division at Guadalcanal
and in the South Pacific Theatre of operations. He is an active
private pilot who has also served as Executive Officer of the
Florham Park Squadron, New Jersey Wing, Civil Air Patrol. During
his association with this flying organization he flew over 50

hours of air-search and rescue missions for the United States

Air Force.
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JAMES HUNTER, III, ESQUIRE

Mr. Hunter, an attorney by profession, has been
‘associated with the law firm of Archer, Greener, Hunter and Read,
Camden, New Jersey, since December of 1945, and has been a part-
ner since January of 1948. During all of this time he has devoted
himself almost entirely to the civil side of the practice. He
has had an active role in the work of the organized bar, serving
as a member of the Board of Managers of Camden County Bar Assoc-
iation and, more recently, as a Director of the New Jersey State
Bar Association. He has also served, inter alia, for three years
as Secretary of the New Jerséy Sﬁpreme Court's Ethics and Grievance
Committee; as a member of that Court's Committee on Unauthorized
Practice; on the State Bar Judicial and County Prosecutors Appoint-
ments Committee; and as a delegate to the Judicial Conference for
the Third Circuit. He was, moreover, instrumental in establishing
the continuing cordial relationship in Camden County of the joint
Medico-Legal Committee. |

Mr. Hunter was educated in Woodbury High School;
Temple University: and the University of Pennsylvania Law School.
He is a Major in the Retired Reserve of the United States Marine
Corps, and resides in Haddonfield. He and his wife, Jane are the
parents of three daughters.

Mr. Hunter was appointed and confirmed as Circuit
Judge of the Court of Appeals for the Third Circuit and necessarily
resigned from the Automobile Insurance Study Commission, effective

on October 26, 1971.
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SENATOR JOHN A. LYNCH

Senator Lynch is a resident of New Brunswick and is
a graduate of St. Peter's High School in New Brunswick and
Fordham University School of Law in New York. He was a Magistrate
of the City of New Brunswick through 1935 to 1941. In 1941 he was
appointed by Governor Edison as Middlesex County Prosecutor and
served in this position until 1946. 1In December, 1946, he was
appointed by the City Commission of the City of New Brunswick to
fill a vacancy as a Commissioner and served in such capacity until
May, 1951. He was elected as Mayor of the City of New Brunswick
in May, 1951, and served until Méy, 1956. He was first elected
to the State Senate of New Jersey in November, 1955, and was
re-elected in 1959, 1963, 1965, 1967 and 1971. 1In 1966 ﬁe served
as President of the State Senate of New Jersey and Acting Governor.

Senator Lynch is the senior partner in the law firm of
Lynch, Mannion, Lutz & Lewandowski, having law offices at 75
Paterson Street, New Brunswick and is a member of the Middlesex
County Bar Association; New Jersey State Bar Association; and is
a member of the American College of Trial Lawyers.

He is married to the former Evelyn Rooney and has four
children. His oldest daughter, Barbara Ann, was a victim of the
polio epidemic in 1949 and lived in an ir6n lung until her death

in 1965.
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EUGENE H. RAYMOND, III

Assemblyman Eugene Raymond, III, resides in Penn-
sauken Township, where he was a Township Committeeman for nine
years and Mayor for four years. He has represented District 3C
(Part of Camden County) in the General Assembly since 1968. He
is a member of the Appropriations Committee and the Transportation
and Public Utilities Committee.

A graduate of the Wharton School, University of
Pennsylvania, Mr. Raymond also attended Harvard Business School
and is an executive of the Atlantic Richfield Company. He
attained the rank of Captain as a B-29 pilot in World War II.

He and his‘Wife,‘Virginia, have three children. He has served as
President of the Pennsauken United Rgpdblican Club, and is a

. former chairman for the Camden County Republican Executive
Committee. He also is a past chairman of the Zone 1 United

Fund Drive; current Secretary of the Pennsauken Planning Board;
and a member of the South Jersey Public Relations Associationi
American Legioﬁ 1é5; Sons of the American ReVolﬁtibn: Merchant-
ville Masonic Lodge #119; Excelsior Consistory and the Crescent

Shrine. Mr. Raymond is a menmber of the Episcopalian Church.
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DAVID TEESE

Mr . Teese, Claims»Manager of Fireman's Fund American
;Insuranee Companies, an affiliate of the American Express,
_mhas been a'professional olaims adjuster for over 32 years.
He has managed.the.New Jersey claims operation of the American
Auto~Insuranoe'¢ompany,,and has headed the National Field
.:élaims Administration of the American Associated Companies at
st. Louis Missouri and thereafter served as National Field
Superintendent of Claims of the American Insurance Company of
NeQark New Jersey; | |
Mr. Teese is also a member of the North Jersey
h;dC1a1m Managers Counc1l and has been past president of the
-:New Jersey Clalms Assoc1atlon.' He presently serves as a member
;of the Board of Governors of the ‘New Jersey Unsatisfied Claim and
'Judgment Fund. R
‘A father of three, he resides with his wife in Warren
ToWnship,'SomersetvCounty-and North Beadh; doean County.' Mr,
Teese was educated 1n New York publlc schools, matrlculated at

Columbla Unlverslty and attended Pace College.
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CALVIN H. BRAINARD, AISC CONSULTANT

i,

Dr. Calvin H. Brainard is Professéf of Finance and
Insurance at the University of Rhode Island.

After graduating from Columbia University, he engaged
for ten years in the automobile insurance business before enter-
ing the teaching profession ét Stevens Institute of Technology in
Hoboken, New Jersey. In 1954, he acceptéd the'Chairmanship of
the Insurance Department at the University of Rhode Island, long
noted for its comprehensive curriculum of insurance courées.

He is the author of a textbook and numerous publi-
cations on automobile insurance including the DOT Study entitled

Price Variability in the Automobile Insurance Market.

In 1967, he received a grant from the Walter E. Meyer
Research Institute of Law to study the costing éf automobile ingur-
ance éystems and shortly afﬁerward participatedvactively in the
debate on no-fault insurance in Massachusetts amd Rhode Island.

Hé has been consultant to various organizations in-
cluding the Federal Trade Commission at the time of that Agency's

participation in the DOT Automobile Insurance Study.
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MARIO IAVICOLI, AISC COUNSEL

Mr. Iavicoli received his Doctor of Law degree from
the University of Pennsylvania in 1965. In 1962 he received a
Bachelor of Science degree in Mechanical Engineering from Drexel
University. He is a partner in the law firm of Maressa, Console
and Iavicoli in Berlin, New Jersey.

Mr. Iavicoli was appointed in 1970 as Couﬁsel to the
Speaker of the New Jersey General Assembly by Speaker William K.
Dickey. In 1971 he was reappointed to that post by Speaker
Barry T. Parker. He has been a prosecutor in a municipality and
has been a solicitor for various municipalities, boards of
education and municipal utility authorities. Mr. Iavicoli also
periodically lectures at Drexel University on P#tents and Trade-
marks and Engineering and the Law.

He is a member of the Camden County Bar Aésociation,
the New Jersey State Bar Association and the American Bar Associa-
tion. He is also a difector of a Drexel University Endowment Fund.

Mr. TIavicoli resides in Haddonfield with his wife, the
former Arleen LeDonne and his three children Michelle, Denise, and

Laura.
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