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1. DISCIPIJINARY PROCEEDINGS - SALES DtJRING PROHIBITED .HOUHS - OPEN 
DURING PROHIBITED HOURS .... SALES TO A MINOR - THIRD VlOLATION OF 
HOURS REGULATION WITH A FOURTH OCCURRING SINCE TI{}} HEARING, 
SHOWING UTTER DISREGARD FOR '11HE LAW - LICENSE REVOKED.- ... HEHEIN 

.··OF·. THE PROTECTION TO BE AFFORDED_: LAW-ABIDING LICENSEES ... AND. THE 
TREATMENT TO BE GIVEN HABITUAL V!OLATOHS o · .J .• • . . 

In ,the. Ma .. tter of Disciplinary_ 
·Proceedings against 

) 

) 
PATSY CALABRESE, 
Dag H ; A 'J f.JV . 1v1orr ..... s ve. , 
Newark, N • J • , 

) 
Holder of Plenary Retail Consump-
tion Li~ense C-607 for -the-fiscal ) 
year 1940-41 (expirj_ng June 30, 1941) 
issued by .the Municipal Board of )· 
Alcoholic Beverage Control of the 
City of Nevvark, and extended by ordcn" ) 
of the State D(.:;partmcnt of Alcoholic 
Beverage Control upori appe·a.1- filed ) 
.from the refusal to renew such 
license. ) 

··'·. 

CONCLtrsrd.NS. 
AND ORDER··. 

; 

;' 

Frank Calabrese, Escio·,. Attorney ·ror thG D~.fcndant-:License_e •.. 
Richard E. · Silberm:an, Esq., Attorney for· the State D_E:;paTtrnent, of 

Alcoholic Bever·age Co·ntrol.··· 
BY THE COIV.fMISSIONER: 

Defendant has pL.~aded guilty to charges th.at·: 

n1.. At or·· about 4: 00 A.M~ on".Ju.i"l.e 16, 1941 you 
solQ. and -served alcoholic beveragc:s·in.violation of 
Section.1· of Ordinance Noa 3930 adopted.by the 
Boc~rd of Comrniss ioner s of the City. C)f Newark on 

. Dec(~mbor~ 2T, 193·8', v11hich o_rdinance p·r'cihibi ts the 
sale of. .. ·.o.lcoho.lic bevero.ges betvife¢n· the hours of 
3 : 00 A. M. and 7: 00 A • M o : ·- · 

·n2 •. ·At or· aboiit· 4:00 A.M~ ·on June -16, ··1941: 
your licensed preini.$es, ,,.here: the rSri:i:1cipal bus·i-

. ne·ss .is: the sale. of· alcoholic bover-e.ges, ··1.ue'±·e ·open · 
. iit-.violation .of 'Section ·l· of 'the·:atbresaid o1 ... din~·· · 
·arrce;' which· requires- thnt establi'sbments where. tho" 
principal business is the sale of c~lcoholic bever~ 
ages be closed during hours when sa~es are pro-
111. ,,OJ..0 + ··_:,d n . . . . ·-· - ...... ~. . ' 

and ·not ·guilty tochargos that: 
... 

"3. On or. t1bout June ·16, · 1941. you S\.}lct·· ;:-:.lco­
.. holic bcvGrages:· to Alfreda Grace· Simm·cins, ·a.1so; 

kl1own:· as· Inez Si11rn10'.ns:, ·a mi·not·, in vio1·c::iti"On of: 
·R~ S. 33.:1-770 · . . 

•\ 

~®~ Jer~ey S~at~ Ubrarrw 
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"4. On or about the date ~foresaid you sold, 
served, delivered, and allowed, permitted and suf­
fered the service and delivery of alcoholic bever­
ages to Alfreda Grace Simmons, also known as Inez 
Simmons, a person under the age of twenty-one (21) 
years, and allowed, permitted and suffered the 
consumption of alcoholic beverages by said person 
upon your licensed premises, in violation of Rule 
1 of State R2gulations Noo 200" 

This is the third time this defendant has be·en charged in 
disciplinary proceedings with sales during prohibited hours. On 
July 22, 1937 the local authority s~spended hts license for three 
days. On February 4, 1939 this Department imposed a ton-day suspen­
sion against his licenseo See Bulletin 298, Item 4o This latter sus­
pension would undoubtedly have been greater except that the prior vi­
olation had not then been certified tc this Department by the local 
Board and thus, so far as it was then disclosed by the Departmont's 
records, it appeared that Calabrese had no pr(wious record of any vi­
olation. 

Nor is this all. On August 17, 1941, but two days after his 
hearing in the instant proceed:Lng, Calabrese was again arrested and 
charged in Police Court vvith remaining open during prohibited hours 
in violation of local ordinance. To this charge, the defendant plead­
ed guilty and was fined $100.00. 

There is no excuse for this type of infraction - not even on 
the first occasion. Any grade school child can tell time. Much less 
is there any excuse for a recurrence of such violation. When it hap­
pens a third time,. it can mean only that the violator has an utter 
disregard for the liquor laws and that he is unwor·thy of the privillges 
of a lie en se. I am entirely in accord with the sentiments of the 
late Commissioner who, in comn1enting on a penalty imposed for a sec­
ond hours violation, so.id: 

"This is Cartwright's second offense. His 
liconse was suspended for two wesks for a 
similar violation in 1937. If he does it 
again, rsvolrn his license outright and let 
somebody else have a chance. There are 
hu..11dreds who would enjoy and respect the 
privilege. One who can't tell time isn't 
fit to be a licensee." Re Conover, 
Bulletin 387, rte~ 7. 

In the conduct of this defendant there is every indication 
of a continued and persistent practice to deliberately and flo.gr3.ntly 
defy the· hours of snles regulation. ':I1his is patently discernible from 
the naive admission of the bartender that J.uring prohibited hours the 
regular price JJf ten cents for a glass of beer was jacked. up to fif­
teen cents! 

The decent licensee is entitled to be protected against this 
form of unfair competition and I am determined to give every law­
abiding licensee the protection to which he is entitled by an irripar-
-tial enforcement of the law. Certainly,, he has no desire to cater to 
the undesirables ·who are pleasure bent during the wee hours of the 
morning. It is this carousing after purmissible hours that brings the 
liquor business into disrepute. Any self~resp0cting citizen will 
agree, I ma sure, that three o'clock in the Ini.)rning is P.lenty late 
enough for taverns to remain openo This clefendant, hovv1:::;vcr, has 
sh0wn by his conduct that he is of n different opinion. There is no 
place for him in the liquor businc~ss. 
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The unlawful activities \)f Cc1lc .. brese nre a perfect illustra­
tion of hDw the chiselers nnd habitual violators of the law jeopard~ 
ize the position of tho great majority of law-abiding licenseeso The 
activities of this defendant may well and probably will result in 
this Department ts r-r:::fusal to per111i t licensees vd th records fr ua con-· 
tinuing operations undc;r stays within certain lim:L tntions · t) be iL1- · 
pGscd by me in the near future. 

Revocation is j_nc1icated and vdll be ~.;ffected iL1mediatolyo 

Although, in view of the foregoing, .it becomes unnecessary 
t.:J rJ.ak<.) any determination with respect to charges 3 and 4 herein, 
novertheless, I have examined the tcstirxmy and record vdth care . 
:::rnd., sUffice it to so..y, I an satisfied that he is guilty as chargedo 

This cl.efenclant wo.s r;;.;fused u ronewo.1 of his 1940-41 license o 

He hns appealed frC>rn such r\.;fusal and is pr2 ~:k1ntly operc:~ting undrJr 
an ext(msion of his prior license grD.ntecl upon . the filing of his ap~ 
peal. The action of the Newc:Tk Boo.rd in denying such renewal is be'":'" 
ing affirmed by decision renC:~ered sinultaneously herewith, and the 
aforesaid extension is being vacated at once. See Bulletin 475, 
Item. 2. He 1Nill, therefore, have to cease operati.ons im.mediately. 

Hov1.Tf::JVer, an o rdGr · r(~voking the 19,10-41 license vdll be en­
tor ed since j_ t will r::::sult in mandatori.ly disqualifying Calnbrcse 
frcrn holding a liquor license; for a pc;rioc..l of two years fron the 
date· hereofo R. S. 33:1-31; see Re Roningar, Bulletin 421, IteB lOo 

-- Accordingly, it is, on this 22nd clay of August, 19•"±1, 

ORDEHED that plcma.ry r1:;tail consmJption licenso C-607, iss.~u.eq 
by the Municipal Board of Alcoholic B2vETage Control of the City of: 
Newo.rk, to Patsy c,::.llabrese for premises 299 Morris Avenue, Newarl~, N .. J .. , 
for the~ fiscal year 1940~41, be and the saEie is hereby revoked. · 

I\LFRED E. DRISCOLL, 
Con.missioner o 

2. APPELLATE DECISIONS - CALABRES.E v. NEWATIK. 

APPLICATION DENIED BECAUSE APPLICANT WJ.~S NOT A PHOPER PERSON 
TO BE LICENSED - DENIAL AFFIHiviED. 

PATSY CALABRESE, ) 

Appellant, ) 

-vs-

IJiill'JICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF NEWARK, 

Respondent. 

) 

) 

) 

ON APPEAL 
CONCLUSIONS AND ORDER 

Frank Ci:::~labrese_, Esq., Attorney for the Appellant. 
· Thotms F. Guthrie, Esq., Attorney for tho. Hespuud.ep.~. 

Resp:mdcnt denied CLppel1ant 1 s application for renewal of his 
plenary r!2tail consunpti'-)n license for prchli.ses 299 lVI()rris Avenue, 
Newark, N. Jo Hence, ·this appeal. 
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In its answer to the petition of appeal, respondent alleges 
that·it.denied the application because appellant is nnot a proper 
person -.to be a licensee." 

I agree. By his rep~ated violations of the local ordinance 
concerning the hours during which sales of alcoholic beverages iw;.y 
be made, appellant has stamped himself as being unfit to hold a 
liquor license. See the Conclusions and Order in disciplinary pro­
ceedings entered simul tnneously herevvi th which r .:;sul ted in revoca­
tion of appc~llan t' s 1940-41 license, with consequent mandatory dis­
qualifico. tion against his holding a liquor license for two years 
from the date thereof. Re Calabrese, Bulletin 475, Item lo 

The actio~ of respondent is affirmed. 

Accordingly, it is, on this 22nd day of August, 1941, 

ORDERED that the petition of appeal be and the same is here­
by dismissed,- and it is further 

ORDEHED that.the order entered herein on July 3, 1941, ex­
tending the term of appellant's plenary retail consumption license 
C-607 issued to him by th2 l\iiunicipo..l Board of Alcoholic Beverage 
Control of the City of Newark, for premises 299 Morris Avenue, 
Newark, N. J., for the fiscal year 1940-41, be and the same is here­
by- vacated, effective immedin tely. 

ALFRED E~ DRISCOLL, 
'Commissioner. 

3. DISCIP.LINARY PROCEEDINGS - ILLIC.IT LIQUOR .~ INADEQUATE TWO-DAY 
SUSPENSION FOR POSSESSION OF TINO HEFILLED BOTTLES - UNIFORM 
MINIMUM OF TEN DAYS' SUSPENSION RECOM1VIENDED TO ALL MUNICIPALI-
-TIES IN ILLICIT LIQUOR CASES. . -

Francis M. Seaman, Esq., 
City Attorney, 
Perth Amboy, N. J. 

My dear Mr. Seaman: 

August 26, 1941 

There has just been handed to me a copy of our staff re­
port and your letter of August 21st re disciplinary proceedings 
conducted by the Board of Corrill1issioners against The Canteen, 
Limited, 584-6 Amboy Av8rnie, charged .:with refilling whiskey bottles. 
I n.Jtc that the licensee was foun.d guilty and its license suspended 
for two days. 

While I am glad that this mattor has been .dispossd of, and 
hope you will express to the Mayor and Board of Conm:ii ssiohers my 
appreci.a ti on for their cooper,J. tiun, I tliink it only fair to say 
thn t I am not po.rticul[_1rly impressed with the fnct that the suspen­
sion in this case was limited to two days, in view of the clear ev­
idence of the licensee 1 s g,u:Ll t. This mild spanking is made easier 
for the licensee to take when it is borne in mind that ·the.suspen­
sion was set for o. Tubnd.ay and Tw2sday, presumably days leo.st ... likely 

·to interfere with the licensee's business. · 

According to my staff repQI:"t, the licensee poss_essed two 
bottles of a popular brund of whiskey, the contents of which in no 
wo.y, except proof, conpared vd th those of a seal0.d. bottle similarly 
labolsd. 
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-- . · Unque'.stLmably, the seized· bottlc~s -. haJ · be10n refill_ed, .and 
refi]_...ling :.fr.om· one· contcdner to another ·constitute$ buttling ·within: 
thE!. 1L1e~ni~g .of R •. : S~ 33:1-?Bo For this the licensee .is directly ac­
countabl~, regardless. of personal innoccnceo Re iieuring, ··Bulletin 
445, :Item :l~, Re 'wnoroski, Bulletin 454, Item 6. . . . 

. -' .. 

In ·t.he ·interest of uniformity and to f;~.cilitute the enforce­
mcmi;; Qf, t b,e law ,:'.--t:his Depnrtment has, from time to ti1~ne, . recommend­
ed "t.he :impos:Ltion of:. c·ertain minimu1~1 · ponal ties. :In a casf!. of this 
part1cular type, we h~ve consistently held that the 1i1ini1mm1 penalty 
that should be imposed, in the absence. of aggravated circumstances 
and ~<lwre it is .the· licensee's first offense, is a suspension .of ten 
days. . rt is rny "hop.e tha.t in the future. all municipalities will iEl­
i)OS.C fl.:t ·- J_east 11inimum =penal ties as previously recommended by this 
Depo.r.ttwnt, ·thereby continuing uur· ostablished ·policyo 

··. . . 

I will· therefore appr.eciat'3 it if, in the future, your . 
Board of Commissioners will bear in Dind the recomwenda tions hereto.:_''.. 
fcir~~-·-nade, .. _or hereafter to be r1ade, by this Dcpartraent,. regardiug ... : .. -·:~,,·-
p~halties. · · · ·-· 

.Very truly.yours, 

ALFHED E. DHISCOLL, 
CornJissioner o 

4. APPELL,ATE .D?C!SION S - NEUSCHWENDER v. FORT LEE o 

LICENSE DENIED BECAUSE OF' PHOXIMI'I'Y 'TO SCHOOL - BONA FIDE 
CHANGE OF MUNICIPAL· POLICY SINCE PREMISES. LAST LICENSED -
PUBLIC. NECESSITY' AND CONVEIHENCE NOT SHOWN - DENIAL AFFIRlvlED o 

Lov+s .. NEU$CHWE.I~DER,; . 

. · Appe_llant, 

MAYOR AND BOROPGH COUNCIL 
OF THE ·BOHOUGI{ OF-''FdRT LEE, 

) 

) 

) 

) 

Respondent. ) 

' 

ON.APPEAL 
CONCLUSIONS AND ORDER 

G. Frank Shanl~3Y ,_ Esq., A tt<Jrney for APJ.Jellant. 
Lmvrsnce- A. Cavi.nat1J', Esq., Attorney f'or Resp·:mdent .. 

·TJ;l.is · appe·a:i is·· fr.or:i res:p:Jndcmt ·' s rf.:::fusal tu issue a sej.1son­
al rctai'l c;::m$ui:iption li·qense to ap;;ellant. for the teru May 1 to·· 
Novenber 1, 1941, · f6r hfs coDbination roac~stanc~ anr~~ r~sto.urant·· at' 
2199 LeiJoine Avenue (RoutE~ 9W), Borough of Fort Lee. · . 

· · tiesi)~·11ci·cipt c:te~~.ed such. license for the reason, inter a11a, 
th'1t appc~1l2..nt..'.s ~·preuises ;::_re. located across the. road froq. the .. '-.-. · 
nearby .Fort 'Lee· Junior~Seniqr High School (in·· a neighborhood whi'ch 
is otherwis'-e .. ·bj)en·, c0untry}.. It r,ippears, arn0ng other thing~' thrt.t · 
775 students -attencled--tl'iis···school during .tt1~.-l.ast year.; that, of· · 
these, approxinately · 24Q pa$sed, app.c1.1ant 1 s preilises daily in walk­
ing to and .fr0~:i .sQhool; fur.ther, tbo.t .variuus students visit appel_;. 
lnnt' s. pre11iis e·s during: the school's . three lunch }Jeriods ;i soue being 
truatrts ·whc.) ·have··. left. thG school gro.un.c~s without pernissi?n. 
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. Respondent admits (and a survey in evidence shows) that ap­
pellant's place is actually not barred by R. S •. 3;3:1~76, 'the well­
known provision in the Alcoholic Beverage Law whi·ch· prohibits prem­
ises within 200 feet of a school or church from being .li.censed for 
the sale of liquor. Tha~ provision specifically" r_equires that 
measurement be made from entrance to entranc~ alorig· the i1_orb10.l route 
a per:son would properly walk. Hence, measui~i11g· ·from· thelr neare.st 
respective entrances, the distaric-e between appel~ant 's. place and the 
High School, whether measurement be on a.direct air-line-or via~ 
nearby cr~ossing at Coolidge Avenue, is apparently more· (;_ilbei t not 
considerably more)· t_han·the requisitc.200· fee~.·· · 

However, such 200-feet rule is n1erely~ a b~is.ic ·minimum for 
proximity· o.f liquor places t9 schools· or· chu1 .. ches. It does not,: by 
inference or ·.otherwise~· _mean that· premises.within the neighborhopd 
of a school or churqh, but beyond the 200 ~feet, a,cquire aey right to 
be licensed.· ·. Whe~ther: a :License shall be issued in such :a case de~ 
spite _the· proximity of a church 'or··school is, like other genoral 
questions. concerning issu.ancc of license,. left. to. the. sound and bo!1§: 
~ discretlon of the issuing authority.. As. vias -said ii1 Stnciewicz 
Vo Trenton, Bulletin 35, Item 10: 

"Section 76 {now E. ·.s. 33:1-76) express"es a legisla­
i.,ive policy, ag_atnst licensing premises near churches 
and schools. Th5 ·200 feet ·provision was included 
in the-statute.as a workable minimum requirement .. 
The Legislature did not cont~:m1plate depriving is­
suing authorities of the right to decline to issue 
licenses for prem_is2s rt!asonably considered by 
.them CLS betng too near· churche S· or schoo~s but' 

. nevertheless, .beyond 200 fe~t.n · 

Also ·see Gross v. ·Landis Tovvnshil?; .Bulle.tin 386, I.tem.5, and cases 
there cited. 

Hence, in the present c~1st.:~, in view of. the. close proximity 
of the High School and the visit? of the students t·o appellant's 
premi:ses, .. I would normally have i1o hesitancy· in fully sustaining re­

. spondent•s action:.as being a pro_perJ and indeed laudable, exercise 
of its discr·etiori. · 

'. 

The fact that the license whlch.appe~lant is_sPeking is a 
so-called "sumraern seasonal and not a yoa.r-rouricl" lice:p.se does not 
alter this conclusion; for, n:raoilg. other things, such seasonal li­
cense extends from May 1 to November l .and hence t1ctually includes 
several school ~onths. · 

Howeve1.,;, what cloes- give·· me ,paus·e· is the fact that respon­
dent in past ye0rs issued a series of r0tail liquor. lic0nses for 
these pre.mis G~ · _to one .J 0s.eph Burgard.. . The last, a plenary rete.il 

.... consuuption .license;. was · trqnsferred L.'1 ·Decomb~r ie40 to another sec­
tion in the._ Borough nnd the premi·ses.·iri qw3stion· have remained with-
JUt licen~e since that:timeo.· · · · · 

.. 
....... Oh close scrutiny·, -I, am sei,tis.fied that resp01ident, with the 

premises .thu.s hav~hg. been cl cured of license sincG last December, 
sin~erely 'do'es not wish to restore any license .-thore because of the 
proximity· o:f the school,- -and ·has now _actually adopted~ a bona fide 
3.nd .. un.if_orm 1;olicy:to that _cff.cc.te · Cf. Serafin v. Bc:{yonne, Bulletin 
107.:,. I.tern 3;. Goldberg· v:. Living slor1, :.Bulletj~n 163,_ lterb.. 2 .• Apparent­
ly a paj_or. re_ason for such: cJJ,ange ii:( attitude is the fact t];1c.'.t the 
Ho(_1rd ·of .. Educa ti.o.n (and apparently t11v-o·· loci1l civic orginiz~~,tions) 
have now for the first time =protested ·ag_ainst ·lic~nsirig- these pret1--· 
is es. One of the Borough counctlmen, vvho ·testified at the hearing 
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on appeal, frankly stnted thnt tho past licenses were actue.lly a 
nmi s tak_e. " 

·.I am heartily in symP.atby with this open admission of past 
error and. see no reason why, with that raistake having been corrected 
since last December, respondent should now be compelled to repeat it. 
all over again. See Crisonio v. Bayonne, Bulletin 101, Item 6; 
Great Eastern Super Markets v. Orange, Bulletin 227, Item 6. 

I 

Certainly there is no evidence that public necessity -and 
convenience require any such restoration of license. Although 
Lemoine Avenue (Route -9W) is a well-traveled highway, a licensed ·( :. '~.-­
restaurant which is located op that road nbout·one-quarter of· a mile 
to the south, and another which is just ar.ound. the bend at a traffic 
circle there, would seern ample to cope with the thirsty wayfarers in 
this general vicinity. .. . 

·In view of the fore.going., I conclude that respondent rs re­
fusal to issue appellant's license should be affirmed. It is.unnec­
essary to consider the additional grounds urged by respondent o.s 
justification for its action. · 

,. 

Accordingly, it is, on this 28th day of August, 19.41, 

O~DFRED that the present appeal be and hereby is disrnissedo 

ALFRED.E •. DRISCOLL, 
CoE1r1is SJ.oner. 

5. ELIGIBILITY - . PETTY LARCENY - NO'T MORAL TURPITUDE - . APPLICANT NOT 
DISQUALIFIED BY SUCH CONVICTION. 

August 28, 1941 

Re: Case No. 389 

In June 1933 applicant was convicted in a.criminal court on 
a charge of petty larceny and was placed on probation for one· year. 
Information received from a probation officer discloses that one 
month later the sentence wa·s revoked by the court. 

At the hearing herein, applicant testified that he and his 
brother-in-law wertj arrested by police officers vvhen they v~ere 
discovered ~emovirig ·some gasoiine from an automobile for :use in 
their ovm .car:; which h,ad run out of gas. His testimony h8:S been· 
corroborated by independent investigation. 

Petty larceny may or may not involve moral turpitude. 
Applicant has never been convicted of any other crime, and under all 
the circumstances of this case I believe that the crime.of which he 
was convicted did not involve moral turpitude. 

It is recowJUended, therefore, that applicant be advised 
that he is not disqualified by statute from holding a license or 
being employed by a liquor licensee in the State of New Jersey. 

APPROVED: 
ALFRED E. DRISCOLL, 

Commissioner. 

Edward J. Dorton, 
Deputy Commissioner 

and Counsel. 
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6. DISQUALIFICATION - APPLICATION TO LIFT - PETITION HERETOFORE 
DENIED WITH LEAVE _TO.R:~AP.P:f..1Y ON OB:AF'r-ER 4,\.UGl!ST--3,.-.1~.41 _-GOOD 
CONDUCT FOR FIVE YEARS :AND N0.1'. .CO_NTRA11Y. TO PUBLIC INTEREST_ -· 
APPLICATION GHAl'JTED. . _. 

In the Matter of _an _App1i,ca tiO-~i":·· 
to Remove Disqualification be­
cause of a Conviction, purs~ant_ 
to R. So 33:1-31.20 

Case No. 171 
- - ·- ' - ) 

. . . . .. -·, . . . . . .. ',. ............ ". . .• . . . . . . ,.,. ~ . . - ... ~ 

.· ON HEARIWG 
CONCLUSIONS M~D . ORDER: 

. . 

In Re Case No. 112 2 Bulletin 445, Item ·6", petitione·r is appli-
cation .for removal o:f his statutory disqu_alification resulting fro1n 
conviction _of a crime ·was cleni(~d ·bu'cmise ·five. years haci.,X1ot then 
elapsed from the da t"e of conviction. Leave· to· re.ap.pJ.y. on or after 
August 3, 1941 was therein granted o • · · · 

Pursuant. to s,aid leave, peti_tioner., on August 7, .1941, again 
made application for removal· of his disqua1ificat'iori.· 

At the l~earing · herein~.9 petitioner· t-estifl~d that ·3i~ce the 
time of the original. h~aring, h~ has resided in the same rnunicipal­
i ty; that, until May 194-1:, he·vms employed as a machinist by a large 
manufacturing company and sinN.:: that time has operated a lunch room 
in the municipality where he resides. 

His· fingerprint records· show t.hat. _iie::'.has_,.."fi.ot: beei1 ·coii.victed 
of any crime since June 1936. Report ·frotn· ·the·· Chief· of· Pol'ice of · 
the municipality in which he lives and conducts business discloses 
no pending ·complaints against or investigations concerning hi1110 

It now appearing to ray :satis.facti.oti.: . .that he has conducted 
himself in a law-abiding manner for more t.hnn fiye. :years. last past 
and that his as·scici.atton vlith "the alco'holic'· be·~,re.ragc~ industry will 
not be contrary tu- the public inter(?.s·t 

3 
.. . ·· · .,. ·. · · 

•• 1_ 

It is, on thi·s 3rd day of S8pt8mber, ·1941, 

ORDERED, that· ·p"eti'tiot1err_s statt1tory dis'qualifi'c.at-io.n be­
cause of the conviction: described· in Re dase N<Y. ir2~9 supra·, ·be ·and 
thJ same is hereby lifted, in ac-coTdance "with the }.)rovisions ·of 
R. S. 33:1-31.2. 

" AL.FRED E. DRISCOLL1·: ·· 
Conrinissio.n:er. · 
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County 

Atlantic 
Bergen 
Bur:\-ington 
Cnmden 
Cr,.pe Mny c . - . umber..Lnnd 
Essex 
Gloucester 
Hudson 
Hunterdon 
Mercer 
Middlesex 
Mornnouth 
Morris 
Ocean 
Pr:.sso.ic 
So.lem 
Somerset 

LO Suss ox t'--
~ Union 
~ 
H 

Warren 
E-1 
µ::i TOTJ\LS i-:1 s 
i::Q 

ST NrE OF NEW JERSEY . 
DEPARTMENT OF ALCOHOLIC BEVERLGE CONTROL. 
744 Broad Street Newar~...2 N.J~ 

NUMBER OF IVIUIHCIPLL LICENSES ISSUED AND __ AMOUNT OF FEES PAID FOR THE PERIOD JULY .1st, 1941 
TO JULY 31st 2 19419 AS "fER CER'rIFICATIONS HECEIVED FROM THE ISSUHJG AUTHORrnES - ------.--·- . ·-·----

C L A S S I F I C A T I 0 N 0 F L I C E N S E S 

Plentcry Plenary Lind ted Sensonnl Number 
Retail Heto..il Retr:.il Ret~dl Surren-
Consum12tion Di;3_tribution Club Distributi·on c onsumptiol} dered 
Noo Fees No. Foes No. Foes No. Fees No., Fees Hevoked 

Issued Pr::. id Issued Paid Issued Pr..id Issued Pc.id Issued Po.id Expi_re~ ---- -·-·- ----
464 173 ,561.15 GO 21,050.00 10 950.00 2 259.24 
814 268 ,i::U·L32 238 56,968.00 46 4, 34~1. 25 34 l,51W.OO .·5 962.04 
191 61, ,!1:60. 00 17 4,050.00 50 3,62L85 1 25~00 

436 186,227.10 53 19,205.00 58 5,389.59 1 164019 
124 51,350.00 11 3,150 .. 00 5 500.00 

79 23,750.00 r; l//OOoOO 26 2,7t::8.S7 { 

1396 700,396.92 353 167.9058.00 79 10,350.00 20 999.18 1 235.71 
111 29,f)50.00 9 1,150.00 6 500.00 

1610 66--:"t' 376. 42 271 108,0!:W.OO 39 1,998.36 52 2,100.00 
81 21,195.00 l 300.00 1 150.00 1 125.70 

431 182,850.00 . ~1-;± 11,200.00 3tl <:,290000 
606 23£l, 599" 00 .::1,3 11, 91±6. 76 32 2,675.00 1 25.00 3 .'.:88. 9S: 
<),87 197.9755.57 72 20 ,0.09 .oo 22 2,323.37 6 225.,00 27 8 ',:iQJ_ 0 99 
355 9~~,736.09 71 17,250.00 28 2,350.00 1 25 .oo. 15 2 ,13·~. 68 
166 7:±,367 .12 27 9 ,,±35 .oo 7 965.00 
896 34/l:' 935. 00 12,± 35,515.0~ 26 3,073.89 15 675 .oo 2 326.97 

50 15,750.00 l.l_ 550.00 10 868.42 
188 65,009.21 2,1 

~-..r: 5,575000 9 875.00 
15·~'.:: 32,988.01 13 2,015.00 4 210.00 3 c1:50 • 00 
553 272,250.,00 124 ~l,635.37 56 6,647.12 18 80S:.17 1 375.00 1 
135 37,359.27 l 7. 

~LU 2 T 307 .·50 16 1,71603~ 1 55.00 6 . 855 .oo. 

9510 $3,732,860.18 1579 $540,507.67 5(i:4 ~~59,347 .13 149 ~$6,453.35 67 $1'-~ '779. 46 1 

ERWIN B. HOCK, 
Deputy Commissioner. 

Number 
Licenses Total 
in Fe: cs 
Jiffec:t_ Pcdd 

536 195,820039 
1137 352' 2f18. 61 

239 69,156.85 
5L.t8 210,985088 
BO. 55,000.00 
112 ~8,198.97 

1849 879,059.81 
1:?6 31,000.00 

1972 779,514.78 
84 21,770.70 

512 198, 3.rn ._oo 
685 249, 731: o 7C 
6ltl 2f~9 '0$t1 .•. 93 
tl50 116 ,·~95. 77 
200 8.:.1,767 .. 1~ 

1063 584,325.90 
6'~ -.r: 17 ,168.Ll2 

221 71,459.21· 
17~: 35,663.0I 
751 321,709.66 
171 422273008 

116S:8 ~4,353,74:7~79 
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8. ACTIVITY REPOHT FOR AUGUST :1 1941 

TO: Alfred E. Driscoll, Commissioner 

ARR~STS: Lic9nsees - - - - 0 Bootlsggers 
Total nurnbBr of persons arrested - - -· - - - - -

SEIZURES: Stills - 1 to 50 gallons daily capacity - - -- -
50 gallons and more daily capacity 

Total number of stills seiz9d·~ - - - -
Mash - gallons - - - - - - - - --
Motor vehicles - Trucks - -.- - -

Passenger cars - - - - -
Total numb er of motor vehicl-es seized 

Bsverage alcohol - gallons - - - -

15 

3 
4 

- 0 
- 0 

Brewed malt alcoholic beverages (bs9r, ale, etc.) -- gallons 
Wine - gallons - - - - - - - - -· - - - · - - - -
Distill9d alcoholic b·svsrag3s (whiskeyj brandy, etc.) - gallons 

RETAIL Number of premisss in·whi.ch were found: 
LIC~NSEES~ Illicit (bootleg) liquor - 2 "Fronts" (concealed ownership) 1 

Gambling d~vices - - - - 10 Improp:;r b~er tap markers - - 0 
Prohibit9d signs -. - - - 7 Stock disposal psrmits nee. - 18 
Unqualified employees- - 109 Other types of violations - - 9 

Total numbsr of premisss wh8r9 violations w3r9 found - - - - - -
Total numb3r of _pr8mises insp9ctsd - - - - - - - - - -
Total numb9r of :unqualifi3d 9mploy~as found 
Total numb 3r of '.bottles gaug;;;d - - - - -

STATE Premises inspectBd. - - - - - - - - -
LICENSEE.S :Lic~mse applicatfons i.nv-estigat3d 

15 

7 
2,150 

0 
0 

8.85 
14.07 

6.66 

156 
1,467 

158 
12,565 

114 
12 

COMPLAINTS: Invsstigat3d, rsvisw9d and clossd - - - ~ - - - - - - - 248 
Inv3stigation assignsd, not y9t ccmpl2tsd - - - - 496 

LABORATORY~ Analyses made - - - - - - - - - - - - - - - - - 92 
;11 Shak3-up" cas9s (alcohol, vmfar and artificial colcring) 10 
_Liquor found tc bs not genuine as labelsd - - - - - 4 

IDENTIFICATION 
BUREAU; Criminal fing'3'rprint identifications made - - - - - ·- -

P2rscns fingsrprint3d for non-criminal purpos3S - - - - _,.,_ 
Idsntificaticn ccntacts with othsr · enf'orcBm~mt ag::_mci3S · - ._ .... -
IV~otor V8:b..icl3 id3ntificaticns via N. J. Stat9 Felice Tslst:)Tpe 

DISCIPLINARY PROCEEDINGS: 
Cas9s transmittsd tc municipalities 
Casss institutad at Dspartmsnt 

CANC~LLATION PROCEEDINGS - - - - - - - -

HEARINGS HELD AT DEPARTMENT: 
Appeals - - - - - 7 
Disciplinary Prcc3adings 12 
S8izures - ~ - - - - - 3 

Tctal numb sr of hsarings h8ld 

PEHMITS ISSUED: 
Unqualifisd Bmployees 
Sclicitors - - --- ...; -

Eligibility - ·-. ~ 
Neis;:; complaint - -

Sccial affairs - - - - - - - - - - -
Homs manufacture of wine - - - - - - - - -
Disposal cf alcoholic b9V3rages - - - - -
MiscsllanBous psrmits ~ - - - - - - -

Total numb3r of :p3rmits issued - -

lO 
1 

772 
104 
544 

45 
116 
107 

RsspectfUlly ·s"Ltbrni ttsd, 
'._S_ .. B, WHITE, · c111' ··1(> - •. ..., ,..,~. ·· "·t.,., 

.!. . e ..L.u.;:; iJt.;;C ~J~"> ti' 

28 
66 

' 219 
68 

23 
16 

1 

1,486 
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9. CITY bF:: NEVvARK -:- . RESUMPTION- OF RESPONSIBILITIES · -. DISCIPLINARY 
POWERS "HERE.T'OFQRE··TAKEN OVER BY THE STATE .. COMTuIISSIONER. RETURNED 
TO THE MUNIGipAL .~.BOARD OF ALCOHOLIC BEVERAGE CONTROL ... :· . 

' .. 

Hon. Joti..n B·. ··:Keenan, 
Direct6r; Department .bf-~ublic Safety; 
Newark, N. ·J ~ 

My dear Commissioner: 

September 4, 1941 

. ' ; 

. ,I have before me your letter of .Aug1J.s t. 27th, together with 
a copy of a letter addressed to you lllder.date of August.,25th by 
Daniel V. Crosta, Chairman of the Nevvark Municipal Board 'of- Alco~ 
holic Boverag·e Control.- · · · · · · 

I have read with interest the rep6rt sub~itted by ~r. Crosta 
to you covering the activi tie.s of the· pres.ent Board from the; date of 
its· appointment in June; 19.:;11, to August 1st of this year. 

In. your·· letter»t.o .me·, you r~c01ninend that the disciplinary.·· 
powers taken avvay from the Ne'vmrk -Bo-~rd 'in. 1938 by my predecessor:,· be 
resto~ed. · · 

. For several weeks I have. been engaged. i:c1· a. careful: study. of 
the record of liquor control in Newarl-\: under proyious. Boards •.. ·This 
record; which in no wf.:.w inv.olve·s the present Board, does not make 
pleasant reading. 

It may not be amiss at this time to review briefly the events 
leading up to the withdrawal.in 1938 of the disciplinary powers from 
the Newark Board. You will undoubtedly remember that in 1936, .Com­
missiciner-Burnett; in a letter addressed to.Ho$. Reichenstein, 
Secretary of the Municipal Board .of Alcoholic Beverage Control; · 
severely criticised that Board for its diswissnl of case after case 
of liquor law violations where the record-indicated that there should 
have been either suspensioti or revocation 6f license. 

A further examination of the r·ecord disclo.ses that duri1ig 
this period the rank and file of the Newark Police force were.diligent 
in the performanc·e of their duty. In most instances the responst..:.. 
bility for laxity in law enforcement rested wi.th those whose duty it 
was to bacl{ up the P~lice. 

. . . · .. 

·The'. whole_sa::1e· d.ismi:ssals by :the old Boa.:rq of· ·charges of pos­
session of illicff liquor' . scile_ of 'l_iqlJ:()r to minors' sale of liquor 
on Sunday during closed hours,. :o.nd: other v~9lD:tions even more· serious, 
ericournged further· flouting of° the· law during that pe.riod. Licensees 
vvere ·1ed to believo that. even tho'ugh ,they ·violated the law,· nothing 
much ·~!OulG. happen. ·. Thi.s apparently wilful failure of the r epresenta­
tives of the City of Newark to asswne the full measure of their re­
sponsibility culminated, in April of 1938, in a presentment of the 
Grand Jury in which it was stated: 
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"We feel that the control and regulation of the sale 
of alcoholic beverages contemplated by our state A.B.c. 
act in creating a municipal board of A.B.C. finds com­
pletely inadequate expression in the present function 

· of the Ne.w.ark board·.. Continued practices such as the ·· · 
··many violations which the Municipal. A.B.C. Board ap·par­

ently condoned, or is unable to cope with, ·give. ex~ 
pression totlw fears put forth by ardent prohibitionists. 

rrAmple testimony was given before us to justify a 
conclusion that not only are licensees inadequately re­
stricted but that license renewals are granted with 
little or no consideration given to past violations .• 

"It must be apparent that lax enforcement encourages 
violations and works a hardship on that portion of our 

· 1, 060 Newark licensees vrho try to operate orderly estab­
lishments and.who comply with the law. The failure of 

·the.board to properly back.up the police department must 
necessarily discourage and hamper any effort by the po­
lice to preserve order and decency in the City of Newark." 

; This presentment .was followed inunediately by a decision on 
the part of my predecessor not to refer disciplinary matters to the 
Newark Board any longer, and to request the Newark Police to turn 
over to.him for direct action.all complo.ints which warranted revo­
cation or suspe1J.sion of license.. Thi.s drasti.c step, in my opinion, 
was necessary in order to terminate an intolerable situation. 

·I am glad that in your letter.to·me you acknowledged' the 
propriety, of the action -talcen by· Commissioner Burnett. The record 
clearly shows that his decision· was: provoked .. by. a chronic disregard 
for the law and for the rules and regulations of this-Department, 
which made such actio1:1 imperativeg 

As r·have reviewed the ·recordJ I· find myself in complete 
agreement with the action taken and. if confronted with a similar 
situation: I will promptly take- the snrne action notwithstanding the· 
additional.burdens which such a step imposes_upon me. 

The control of ·this phase of the liquor business, however, 
properly.is the function of the local municipal governing body. The 
State alcoholic beverage law gives to locnl government wide powers. 
As is· true in every case where power is given, there accompanies it 
an equal measure· of respot1sibility for the prudent .. exercise of that 
power •. 

The local enforcing agencies, alcoholic beverage boards, and 
city conmis sions or councils, as the case may be, are our first line 
of defense.against flagrant violations of a law intimately r~lated 
to the l.i ves arid welfare of all of us. My Departrilent. has il.either .. 
the time nor·the personnel· to enable it to assw:i.ie full responsibil­
ity for t;he enforcement of our. ABC laws and nunicipal ordinances in 
every·municipality of the- State. We Dust necessarily depend upon 
the, wholehearted cooper a tioi'l of the various local· agenc~es to which 
I have referred. 
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I should withhold disciplinary power from local boards under 
the brond powers vested in me by the State law only for such minimum:; 
length of time as may be necessary, under the circumstancesJ to 
secure adequate enforcement of the law. 

A study of the record of the present Newark Board of Alco­
holic Beverage Control convinces me that this body has to dnte 
handled a difficult task in a thoroughly commendable manner.. I am 
convj_nced that the Board, as presently constituted, is anxious to do 
a good job and that it will properly back up and support the various 
law enforcing agencies.· · The members of the Board will need the sup­
port of yourself and your associ.ates, and I am delighted that in 
your letter to me you stated: 

"The Boa.rd is cognizant of my determination to 
_keep the taverns of the city of Newark clean, whole­
some, and free from all incumbrnnces of vice, rackets, 
sale of liquor to minors, and all features that are 
contrary_ to law, order, and the public interest." 

You have my wholehearted support in this declaration of policy .. 

Therefore, effective as of this date, I am restoring to the 
local Alcoholic Beverage Board the dj_sciplinax·y powers withdrawn by 
the late Commissioner Burnett. 

All disciplinary matters in which charges have been pre­
ferred will be brought to completion by me. Those reports of Police 
investigations recently trnnsnitted by you with respect to which 
charges hnve not yet been preferred will be returned to you for 
transmission to the l\ilun.icipal Board of Alcoholic Beverage Control. 
All future disciplinary matters shJuld, in the first instance, be 
referred tO the Newark Board and the Police will no longer be re­
quired to refer to me couplaints which they believe warrant revoca­
tion or suspension. such complaints should be referred to the local 
Board for determinatibn by it. 

I have written u.t length. because the problem before ue, 
while it has direct application to the City of Newark, is corJL10n to 
every mun~cipality in the State of New Jersey. In returning to Newetrk 
the: respons1bility which rightfully belongs to its local ABC Board, 
I aB -confident that this Boa.rd will give Newark a fearless and in­
partiril administration of the alcoholic beverage law, the rules and 
regulations of this Departr.wnt, and local ordinc:i.nces. Anything less 
will., of course, require proupt l:..econsideration of the action now ' 
taken. 

Very truly y?uurs, 
ALFRED E. DRISCOLL, 

Co0L1issioner. 
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10. APPELLATE DECISIONS - LEO'S 29 CLUB, INC. v. MOUNTAINSIDE. 
TRANSFER DENIED AT"LEGHJG UNSUITABILITY OF PREMISES, THAFFIC 
HAZARD AND POLICING PROBLEM - OTHER DWELLING HOUSES LICENSED 
nf MUNICIPALITY - TRAti,FIC HAZARD NOT SHOWN - ·NO MEASURES 
UNDERTAKEN TO ELIMINATE THE SA..lV[E POLICING PROBLEM WITH RESPECT 
·To EXlSTING PLACES - DENIAL REVERSJi~D. 

APPLICATIONS FOR LICENSES - DENIALS - REASONS SHOULD BE STATED. 
LEO., S 29 CLUB, INC., 

Appellant, 
-vs-

BOROUGH COUNCIL OF THE 
BOROUGH OF MOUNTAINSIDE, 

Respondent. 

") 

) 

). 

) 

-) 

ON APPEAL 
CONCLUSIONS AND ORDER 

Nathan L. Jacobs, Esq., Attorney· for the Appellanta 
Charles N. Thorn, J:c., Esq., Attorney for the Respondent 

Borough Council. 
Joseph Weintraub, Esq., Attorney for Hoppe Farms, an Objectoro 

BY THE COMr\iISSIONER: 

This appeal is from respondent's refusal to grant. a person 
to person and place to place transfer of a plenary retail c6nsump-· 
tion license issued for the fiscal year 1940-19410 

The premises from which the-license was sought to.be tr?tns­
ferred had been conducted as a diner on state Highway Rol:lte 29, · . -. 
(Exhibit A-4), in the Borough of Mountainside. The premises, ·icnmV"D 
as the Voorhees property (Exhibit A-2):; to which transfer· was· sough:t, 
are located on the same State Highway between 500 and 1,000 feet from 
the licensed diner. 

The ~pplicati.on for transfer was unanimously .denied. - No_ 
reasons· for thfs denial were given by the re.spondent at. the time. 
the ·transfer was denied. In fairn.ess to appellant, the Borough 
Cou..ncil should havejl at that tj_me, stated its reasons for the de­
nial of the application.· Rosenvinge v. Metuchen, Bulletin 249, 
Item 6; . Paini v ... Blo?msbury, BJllletin 300, Item 13. 

-It· should ·b.e r-loted that the "American way" of .dealing with 
one's fellow mnn _in·· a judicia'l capacity is not· only to give him a 
chance to be heard_, but, when it becomes necessary to render an ad­
verse decision,· to state the reasons for so doing._ This policy will 
tend to discourage applications by persons who are not in a position 
to stand adverse publicity in the event of an unfavorable decision.­
Fair-minded men who are convinced that their decision is correct 
need not fear to take a definite·· stand or to give their reasons for 
that stand. I therefore recornmend that in every instance the li­
cense issuing authority state its reasons for its adverse decision 
at the time it is ·rendered." Thls practice is not only in accord 
with soun.d judicial precedent, but has the added advantage of elim­
ino.ting criticism to the effect that the local issuing authority, 
after rendering its decision, tailors its reasons therefor at its 
l~isure in an effort to justify its previous action. 

Nothing herein stated is to be taken as a rGflection upon 
the respondent in this case whose action and previous policy on this 
point, I am convinced, was based upon a sincere desire to protect 
the sensibilities of those who were called upon to appear before ~t. 

This is essentially a judicial proceeding and the ~ecision .. 
in this case, as in every other similar case, must be based upon 
the record presented at the time of hearing. Appellant contends 
that respondent's action in refusing the transfer was arbitrary ai.vid 
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unreasonable. Respondent denies tlu.s and gives as its reason for 
denying the transfer that the building to which the transfer is 
sought is nan ordinary dwelling housen not suitable for the sale of 
alcoholic beverages, set back approximately one hundred feet from 
the highway, and that a license at the 1:1-ew. location would "create an 
additional traffic hazard" and policing problem. 

A transfer of· a liquor license to other persons or premises, 
or both, is not an inherent or automatic ~ight. The issuing author­
ity may grant or deny the transfer in the exercise of a"reasonable 
discretion •. If denied on reasonable ground, such acti_on will be af­
firm~d. Fafalak v~ .Bayonne, ·Bulletin 95,. Item 5; ·_Van -Schoick v •. 
Howell, Bulletin_l20, Jtem 6; Craig v. Orange, Bulletin 251, Item 4; 
IVIasarik v. Milltovm~ Bulletin 283, Item 10. 

On the other-hand, where it appears· that the refusal of a 
transfer ·is ·arbitr.ary .. or ·uhreasonnbl.e, ·the ·acti.on of respondent in 
refusing the .transfer will be reversedo ·Blumenthal v.· Wall, Bulle­
tin 169, Item 6; Conn v. Kear:g..v, Bulletin 1?3; Item l; Miller v. 
Paterson, Bulletin _219, Item 6; Rucereto v.WDumont2 Bulletin 253, 
Item 6; Shapley· v. ;Delaware, Bull~tih 294, ~tem·7. 

Respondent's most· import-"ant objection: to the licen.sing of 
the dwelling ·house. premises- is that the rooms on the upper floo.rs 
are susc·eptible to improper use ·and· ·that therefore. it .Js an illlde­
sirable type :of building. to be licensed~ ·The force pf this objec­
tion· is weakened considerably· by the fact that· there are ·at least 
four similar structures with rooms on the upper floors for which 
similar licenses have been issuedo 

I wouid have beeri; more impressed if the re-spQndent had met 
the above- stated problem by: taking some aff:l.rmative step which would 
hnve b.een applicable to· all the- licensed: premises having thes~ al­
legedly objectionable featm·es.. It does not ·appear· from the record 
that any such affirmative steps have bsen· taken •. 

Any policy of general· application, looking toward the · elim-· 
ina ti on of improper conduct. on_ licensed .. premises·, will receive ·my 
supporto . . . 

I cannot anticipate .that .. appellant vvill break· the law, ancl 
in the absence of a general regulation or policy by the mtmicipality­
applicable to all licensees alike,. I cannot assume that there is a· 
greater likelihood of such violatlon .in this .. 'case than in the other 
cases novv under supe·rvision of the respondent~ 

Respondent further urges that the building is objectionable 
because it sets back sorne one hundred feet fr.orp. the high'i!Yay and the 
police would have to enter. the premises·. to. observe whether .the li­
censee was compiying vvi th the closing hour. or o,ther regulations, 
whereas other licensed premises 'can.be ·observed .by the .police from 
the highway-. It is to be ·noted that the testimony indicates that 
there is at least one other licensed premises approxinatelJr seventy­
five feet back from the highway ... In any event, it is doubtful 
v..rhether police officers .should·· rely on a fleeting inspection of the 
exterior of a licensed pr.emises in order to determine whether the 
same were being properly ·conducted. 

As to the objection that licensing the preuises in question 
would create a traffic haznrd, it appears that the trafficsituati.on 
at the Voorhees· prop(3rty is little differ.erit from that which exists 
at other licensed preuises. Indeed, photographs offered in evidence 
indicate that if o.nyth:Lng the vic~w of traffic seern.s to be less ·Jb­
structed at the Voorhees property than at the diner, and that there 
will be less tendency on tho part of prospective custoraers to park 
cars on the highway at the Voorhees property than at the diner. The 
fC:~nr that the ne-w highway construction contemplated, or in progress 
o. t the time, will materially incr·ease the traffic hazard at the 
Voorhees property does not appear well-founded, since the evidence 
indicates that w.hatever effect the new construction will have will 
be f~lt directly by those licensed premises near the scene of such 
construction as ·well f.:l..S by the V0orhees property o 
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Respondent's stated objections to the licensi.ng of pr'ivate 
dwellings with upper floors and in other ways difficult to police 
finds in me a sympathetic response. The di-ffi\!ulty .that I. hav~ with 
respondent's position is to the method employed to accomplish its 
wholly desirable and pr.aper purpose. That objection lies in the ab­
s·ence of uniformity in the application of the announced policy to all 
licensees within the Borough • 

. The municipality has it wi tpi.n its power to control. the si tua­
tion "by_ the ·creation of proper general ~egulations, e._g., ;:_ .. ·limiting 
licenses ·to buildings of one story, or located w·ithin a c·ertain· dis­
tance of the highway. 

Such· policy, however, in addition to being reasonable., must be 
fairly and uniformly applied. McConnell v. Trentonl Bu;J_le~bin .3.5_,, ·Item 
12; Vanella v. Long -Branch, Bulletin 71, Item 12.; DeChr:ist:le ·v_._ ._ .­
Glouces~er~ Bulletin 121, Item 10. 

If it be said that the respondent sought to e·stablish .. a· p'ol~cy 
for the first time in this case w'i th respect to setback fronr the hig·h­
way and the use.of dwelling houses for licensed premises, there was 
no evidence that this new policy was to be applied uniformly to all 
licensed premises in the Borough. In the absence· of such general 
regulation, or policy, I must, with considerable reluctance, hold 
that respondent's action in the instant case appears to be arbitrary 
nnd u.nreasonable, and its refusal· to transfer must therefore. be re­
versed. 

Normally, I would order respondent to transfer the license as 
applied for. In view that.·said license has already expired, such an 
order would be an idle gesture. Shelbv v. Trenton, Bulletin 129, 
Item l; Gross v. Landis, Bulletin 386, Item 5. Howe.ver·_!j this deci­
sion does not, for this reason, become academic. It .appears that. 
there is a limitation of licenses in the Borough ond· a single vacancy 
thereunder for the present fiscal year. I am informed that two ap­
plications, filed during July 194~, are pending before:respondent to 
fill this vacancy, one filed by appellant herein for the Voorhees 
property and the other filed by another applicant for the diner de­
scribed herein •. As bet~een these applicants, sirice appellant's 
transfer should have been grnnted on June 10, 1941, it is but 
equito.ble that nppellant now be viewed. as being a renewal applicant 
for the Voorhees property. P .L. 1939, c. 281.. · · · 

Accordingly, it is, on this 9th day of Soptember, 1941, 

OHPERED, thnt the action of respondent· be and the same_ is 
hereby. reversed, and that reS~)Ondent be guided. by this' ·decision in 
considering the p~nding applico.tions o Npthing .contained herein. shc1ll 
preclude ~espondent from consid.ering issues not discussed· b.erein. · 

Bulletin 476 was jssued in advance of this Bulletin in 
order that subscribe~s might have the new Fair· Trade.prices at as 
early a date as possibie •. · 

,/­
:-;.-

--;.--


