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BRIEF OF RESPONDENT.

Statement.
This action was brought by the plaintiff, James 

Schwall, against the defendant, Delaware, Lacka-
wanna & Western Railroad Company for dam-
ages for personal injuries sustained by him to 
his right foot, which deprived him of the 
use of his said foot, and resulted in permanent 
injuries. The circumstances of the accident 
were as follows:

The defendant railroad company having a 
ank on one of their gondola cars, in their rail-

road yards at Harrison, N. J., consigned to the 
Ldison Lamp Works at Harrison, N. J., notified 
the consignees of the arrival of said consignment, 
Exhibit D-l, page 150 of the State of Case, and 
further notified them that the said car was sub-
ject to demurrage unless removed.

The Edison Lamp Works in turn notified 
Duckworth Crawford Company, a trucking con-
cern, who were the employers of the plaintiff to
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get the tank for them, and in accordance with 
such instructions, Duckworth Crawford Com-
pany sent a gang of men to the Delaware, Lacka*. 
wanna & Western Railroad Company yards at 
Harrison (one of which was the plaintiff) with a 
truck to remove the tank. The men arrived and 
notified the railroad company that they were 
sent to remove this tank, and a yard clerk was 
sent to get a drill engine to remove the other 
cars on the track so that the truck could be 
backed to the car and tank rolled off the end 
of the car to the truck. In the meanwhile the 
gang of men got into the car and prepared the 
tank for removal. During this process the fore-
man of the gang, a Mr. Brown, sent the plaintiff 
to lower the end door and plaintiff proceeded fo 
the end of the car to lower the door, and when 
about three feet from the door, it suddenly fell 
on him, causing injuries for which he brought his 
action. There were no hinges on the door of the 
car and it was improperly and insecurely fast-
ened.

POINT I.
The injury was caused through the negli-

gence and carelessness of the defendant.
The plaintiff based his action on Paragraph 5 

of his complaint, which read (p. 7, fols. 19 to 
29 of the State of the Case) :

“5. That the said injuries were caused 
through the negligence of the said Dela-
ware, Lackawanna & Western Railroad Com-
pany, in using a freight car known as a gon-
dola freight car which was in a defective 
and negligent condition and that the door 
of the said freight car through which the 
plaintiff and other employees of the Duck-
worth Crawford Company were obliged to
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remove the said tank, was in a defective 
and destroyed condition, in that the hinges 
on said door were in a defective and deteri-
orated condition.”

Again, Paragraph 6 of the complaint says (p. 
7, fols. 30 to 34, State of Case):

“6. That the plaintiff while lawfully in 
said car, and while endeavoring to remove 
said tank, was injured by the door of said 
car falling upon him as aforementioned, by 
reason of its negligent condition.”

It will be seen from these two paragraphs of 
the plaintiff’s complaint, that the charges of 
negligence against defendant were, the negligent 
and defective condition of the car and the de-
fective condition of the door in that it had no
hinges or that they were defective ahd deteri-
orated.

The evidence in the case was that in addition 
to the fact that there were no hinges, the door 
was insecurely fastened (p. 22, fol. 23, State of 
Case).

In this class of cases it is the duty of a carrier 
when it invites a consignee to its yards or upon 
its property or property under its control, to re-
move a consignment from its car to see that 
such car is safe for all persons who by invita-
tion or by necessity are obliged to enter upon 
the same; that is, to exercise a reasonable in-
spection and to inspect it from every angle so 
that such person will not be injured. The in-
vitation of the carrier to the consignee or those 
in his employ, to receive the lading of such car, 
imposes the duty upon such carrier to see that 
the car and its approaches are reasonably safe, 
and the consignee and his employees have a right 
to expect that such car is reasonably safe for
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them to enter, and perform the necessary func-
tions to remove such lading, and to assume that a 
reasonable inspection had been made so as to 
insure their safety.

In support of this contention, the case of Ladd 
v. New York, New Haven & Hartford Railroad 
Company, 193 Mass., 359 (9 L. R. A., p. 857), is 
directly in point and the rule in that case was 
adopted by the Trial Court in its charge to the 
jury (p. 138, fol. 16, State of Case).

“A railroad company which undertakes to 
deliver freight to the consignee from the 
car in which it is transported is bound to 
exercise ordinary care to have the car safe 
for those who properly resort to it to re-
ceive the property * and it is imma-
terial that the car in fact is the property of 
another corporation.”

And in the case of Tateman v. Chicago, R. I. 
& P. R. Co., 96 Mo. App., 448; 70 So. W., 54:

A railroad company receiving a loaded car 
from another line was held liable for the in-
juries incurred by a servant of a consignee, who 
in accordance with his usual custom went to 
the defendant’s yard to examine the goods, and 
while opening the car door, was injured by the 
falling of the door on account of insufficient 
hinges. The Court said that it is the duty of a 
railroad receiving cars from another road for 
transportation to see that they are reasonably 
safe for those who are required to go upon them; 
and the question as to whether the railroad had 
made a proper inspection was one of fact for 
the jury.

The Court in his charge to the jury lays con-
siderable stress to the matter of inspection, he 
refers to the testimony (p. 140, fol. 39, State of 
Case), as follows:



fiAt one o’clock Mr. Lypin says he found 
one of those missing and one on the floor. 
Why was it that one of those was missing?”

The Trial Court in this instance made refer-
ence to the testimony of Mr. Lypin, page 110, 
folio 30, State of Case:

Q. Where were those staples as you call 
them originally in place, on the outside of the 
car or the inside of the car? A. On the inside 
of the car.

“ Q. On the inside of the car? A. Yes, sir.
“ Q. One staple was on the floor? A. Yes, 

sir.
“ Q. And one missing? A. One missing.”

This witness was a car inspector employed by 
the defendant company on the date of the injury 
to plaintiff. On page 110, State of Case, folio 6:

Q. You say that the latches on the outside 
were in good condition? A. Yes, sir.

“ Q. Now, had you seen that car before that 
day? A. Yes, sir.

“ Q. When had you seen it? A. I seen that 
car at ten minutes to seven” (p. 110, fol. 14, 
State of Case).

“ Q. And what was the occasion of you see 
ing the car at that time? A. Well, when I 
seen the car, the door was up; the car was 
loaded, some machinery in it; the door was 
alright, the latches was on. Of course, 1 
never look inside of the car when the car is 
going to be unloaded.”

An explanation of how the hinges or staples 
in question are placed when in proper position, 
lS explained by defendant’s car inspector on page 
112, State of the Case, folio 19:

“ Q. How many staples were there? A. 
Two.

“ Q. Where were they put? A. They are 
connected with door and go through the
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floor, and two nuts goes right underneath
the sills. ,

“ Q. How do they connect with the door/ 
A. The door has got two straps, right from 
the top of the door to the bottom, the bottom 
of the door.

“ Q. On what, on the door, or on the side ot 
the car? A. On the door. ‘Then the staple 
goes right through the eye of that strap, 
through the floor to the bottom.

“ Q. And how is the door detached from 
the floor? A. With those staples.

“ Q. That is the way it is attached. Now, 
how do you get it loose? A. The only way 
you could get it loose, is to get the nuts 
underneath the car and pull them up.”

All of which tends to the conclusion of fact 
reached by the jury that the car was not properly 
inspected; that the superficial inspection made at 
ten minutes to seven on the morning of the injury 
to plaintiff, was carelessly and improperly made 
and was pregnant with that lack of ordinary and 
reasonable care which imputes negligence in the 
defendant, and a disregard for the ordinary 
safety of plaintiff who was then and there placed 
in a position of danger upon the invitation and 
request of the defendant.

A proper inspection, not careless, would have 
brought home to the defendant, the fact that the 
door in question was not fastened and safe-
guarded in the manner intended by the designer 
and builder of the car. Surely the inside hinges 
and the outside latches together were intended 
to constitute a complete fastening for said 
door, and therefore, if either the hinges or 
latches were not secure, then the door was not 
securely and properly fastened, and if the de- 

* fendant railroad company was under any duty 
or obligation at all to use ordinary care to pro-
tect against injuries likely to result from a de-
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fective fastening of said door, then the failure of 
its inspector to seek for and find apparent de-
fect, raises more than an ordinary presumption 
of negligence.

What caused the door to fall?
In the absence of testimony showing that some 

outside agency just at the moment or immediately 
prior to the time that the door fell, caused it to 
fall, compiled with the fact that it did fall, and 
that some part of the fastening and equipment 
of the car was defective or improperly secured, 
breeds the presumption that the cause of its 
falling was the broken hinges or no hinges, or 
latches, not fastened; all due to the lack of 
ordinary care on part of defendant, by proper 
inspection to discover the deficiency and to 
remedy the condition before inviting or per-
mitting the plaintiff to enter upon the zone of 
danger.

It is submitted that no matter what agency 
(except only the negligence of fellow workmen 
of plaintiff of which there is no proof) might, 
have caused the outside fastenings to have beeii 
unlatched at the time of the door falling, thé 
duty of the defendant to see that all parts of the 
car were secure, relegated itself to a time im-
mediately prior to the accident, and not to a 
day, an hour, or other intervals before the hap-
pening of the injury.

The superficial outside inspection was made 
around seven o’clock in the morning; the door 
fell around nine o’clock, two hours later, and 
there is no evidence in the case that any of the 
fellow servants of plaintiff, in any manner, 
touched said door or its fastenings before if fell 
except the testimony adduced by defendant’s wit- » 
ness Reed, the improbability and utter fallacy
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of which was undoubtedly entirely disregarded 
by the jury, which is manifest from the Trial 
Court’s comment and direction thereon. See 
page 136, State of Case, fol. 13.

“ It is evident that, unless you reject Ar-
thur Reed’s account of this occurrence, your 
verdict must be for the defendant. I say 
that unless you reject Arthur Reed’s account 
the verdict must be for the defendant, for, 
if his statement is correct or if the jury 
deems his account to be as probable as the 
case made by the plaintiff, then the plaintiff s 
case fails, because, according to Arthur Reed, 
the fall of the door was proximately and im-
mediately due to the employees of the Edison 
Lamp Company, these five men, or some of 
them,—if not to their negligence, at any rate 
to their conduct—and not proximately and 
immediately due to any act of the Delaware, 
Lackawanna & Western Railroad Com-
pany or its employees. Therefore it is nec-
essary to consider Mr. Reed s story, because 
if he is right, this suit cannot be maintained ”

It is respectfully submitted that three Ques-
tions of fact arose: all of which are Quoted at
length in the charge of the Trial Court, State 
of Case, page 139, folio 16.

“First: Were the hinges in fact defective?
Secondly: If they were, did that defect in
the hinges occasion the fall of the door? 
Thirdly: If this is so, was the danger of it
falling from that cause one which the Dela-
ware, Lackawanna & Western Railroad 
Company in the exercise of ordinarv care 
or inspection, should have discovered and, 
having discovered, should have prevented? 
Unless you say yes, to all these propositions, 
you cannot render a verdict for the plaintiff. 
If you resolve, then, in the aflirmiative, if 
you do say yes to them, and nut the acci-
dent as a result upon the condition of the
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hinges as the cause and find under the 
evidence no other cause co-operating or 
operating to produce that result, then the 
plaintiff’s case is made out.”

The defendant in its brief on page 10, folio 17, 
et seq., urges that the car was in possession of 
the consignee, Edison Lamp Company and that 
the respondent-plaintiff was there at the invita-
tion of said company, and cites the cases of 
Standard C. & C. v. Penn. R. R. Co., 88 N. J. L., 257; 
Burr u. Adams Exp. Co., 71 N. J. L., 263; and 
Bûchant v. B. & M. R. R. Co., 73 N. E., 642.

An inspection of these cases will, at once show 
a complete absence of support of the point raised, 
and as having no bearing whatsoever on the case 
at bar. The case of Louis v. N. Y. O. & W. Ry. 
Co., 210 N. Y., 429, cited and quoted by the de-
fendant in its brief, page 11, Point 3, is not 
a case analogous to the case at bar, that case re-
solved upon the question of loading a car and 
not upon a question of defects in the car itself; 
on page 432 of said case the rule followed is to 
the effect that a railroad is under no duty toward 
a consignee to establish a system of inspection in 
order to guard against the consequences of care-
less loading by the shipper.

The case aforementioned cannot be accepted 
as a basis of comparison to the points involved 
in the ca«e at bar.

Referring to the case of K., C., M. & O. Ry. Co. 
v. Pysher, 195 S. W., 981, cited and quoted by 
defendant in Point 4, defendant’s brief, page 13, 
folio 6, wherein defendant alleges similarity be-
tween said case and the case at bar.

Upon examination of the case cited, we find 
as follows: That plaintiff in that case was in-
jured when opening the door of a closed car,
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m

which was shipped through various carriers un-
til it reached the defendant railroad company, 
as ultimate carriers, and was delivered to the 
employers of the plaintiff. The car was loaded 
with a lot of Ford automobiles and door
was sealed. The plaintiff broke the seal of door 
and proceeded to open it, when a loose casting 
from the top of the door fell upon him. The 
Court said on page 983 of the Reporter:

“W e cannot see why the ultimate carrier 
should owe the duty to a consignee to break 
seals of the shipper of a car, and go ins d 
and make an inspection of a car’ * h® 
there is nothing on the outside of the car 
to indicate a defect in the car itself, on 
the inside, or the manner of its loading, 
from an inspection of the car for trans-
portation. Certainly a railroad company 
cannot be held liable to consignees or their 
servants, except for its own negligence or 
the negligence of preceding carriers ot 
which it knows or should know by ordi- 
narv inspection.”

On page 984, of the Reporter, at bottom of 
opinion, the Court further said.

“Th,e simple fact that appellant failed to 
inspect the car, would not make appellant 
liable It is the failure to inspect, where an 
inspection would, or should discover the
defect.”

This case differs from the case at bar, in 
that the car in the case cited, was a closed car 
with the door sealed, while the car in suit was 
an open box car and easily accessible for in-
spection, whereby all defects in the car itself 
might readily have been discovered by ordinary
inspection. ' v"

W e do not question the ruling of the cited

1
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case, as being applicable to closed cars sealed, 
but we do contradistinguish and challenge any 
doctrine when applied to the case of an open 
box car, not sealed, where the opportunity 
to enter such open car for purposes of inspec-
tion is within the province and scope o f the 
duty owing by a carrier to the consignee or its 
servants when it invites them to unload from 
such car in its yard.

In the case of Sykes v. St. Louis S. F. Rv Co
178 Mo., 693, 77 S. W., 723, the Court in its 
opinion, said:

When a car is loaded for a through ship-
ment, and must pass over one or more con- 
nee ting roads before it finally comes into 
the possession of the ultimate carrier for 
delivery, to the consignee, it is the duty of 
the ultimate carrier before delivering it to 
examipe it and ascertain whether it is in 
sue a state of repair that the servants of
5® ' <T°nsign1ee While exercising reasonable 
care themselves, can enter upon it with rea-
sonable safety of unloading it and if it is 
not in such a condition, it is the duty of the 
railroad to make the necessary repairs or 
to notify the consignee of the unsafe con-
dition of the car so that the consignee can 
warn his servants before they enter upon it.”

This case as well also as the case following, are 
both allied in their respective rulings with the 
Ladd case referred to in the charge of the Trial 
Court to the jury (State of Case, pv 138, fol. 16).

In the case of Tatemen v. Chicago, R I & p 
Railroad Co., 70 S. W „ page 514. last above re-
ferred to, the Court, on page 515 of the Re- 
porter, said:

n u /1 belen ?nd is* ruled in this State [Missouri], that it is the duty of the rail-
road company to inspect its cars, even
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though received from other companies to 
se,e that they are reasonably safe for those 
who are required to go about them. And 
our holding is that taking this case in its 
entirety, as it is shown to be by the evi-
dence, the question of the defendant’s 
proper inspection of a car, and the nature 
of the inspection were matters for the jury 
and wer,e properly submitted.”

Sweeney v. Old Colony R. R. Company, 
10 Allen, 368 (1865).

SUMMARY.
It is respectfully submitted that the judgment 

should be affirmed for the following reasons:

First.—Because the jury found that the de-
fendant was negligent in not making a proper 
inspection of the car upon which plaintiff was 
invited by defendant, so as to disclose the de-
fects and insecure condition of the door of said 
car.

Second.—Because the question of proper in-
spection was one of fact for the jury.

Third.—Because the question whether or not 
the injuries were caused by an act of fellow 
workmen of plaintiff was one for the jury, and 
the finding of the jury indicates that defendant’s 
sole testimony touching on the fellow workmen 
question adduced by the defendant’s witness 
Reed, was disbelieved by them, and the right to 
so disregard said testimony was clearly within 
the province of the jury.

Fourth.— Because the evidence in the case 
shows that it was a question of fact for the 
jury to determine whether or not there was a



df f ? 1 “  the appliances and in the fastenings 
of the door, and also whether the defendant by 
proper inspection should have discovered such 
defects, which questions of fact presented solely
a jury question, and were properly determined 
by the jury.

Fifth.-Because no error was committed by 
the Trial Court in its charge to the jury.

Respectfully submitted,

POMEREHNE & LAIBLE, 
Attorneys of Plaintiff-Respondent.

[1251]
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S tatem ent.

This appeal brings up for review a judgment 
rendered in the Essex Circuit of the Supreme 80  
Court, entered upon the verdict of a jury in an 
action for personal injuries.

The circumstances surrounding and giving rise 
to the action were as follows:

On August 24, 1916, Carlisle & Hammond Co. 
loaded and shipped from Wason Street, Cleveland,
Ohio, on the lines of the Pennsylvania Railroad 
Company, a smelting furnace and its accessories— 
designated by the testimony in this case variously 
as a tank or machinery—and weighing 10,280 lbs., 
to the Edison Lamp Works, at Harrison, IN'. J., 
located on the lines of the appellant (Exhibit D-2, 
p.,152).

Loaded in P. L. car 853,159, the shipment was 
delivered to the appellant at Buffalo, IN’. Y. (p. 85,
1. 9), and carried 'by it to Harrison, IN’. J., where, 
on August 30, 1916, two days before the accident, 
it was placed on one of appellant’s public team 
delivery tracks (p. 76, 1. 25, et seq.), and the
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T h e  D e l a w a r e , L a c k a w a n n a  a n d  

W e s t e r n  R a i l r o a d  C o m p a n y ,
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La w .

On Appeal.

Action at
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Edison Lamp Works notified in writing that said 
shipment was tendered them for delivery (Exhibit 
D-l, p. 150; p. 81, 1. 24, et seep), it being the duty, 
under the Official Classification filed with the In-
terstate Commerce Commission, at Washington,
D. C., under which said shipment moved, of the 
Edison Lamp Works to unload said shipment 
(Exhibit D-5, p. 155, and p. 77, 1. 10, et seq.).

On August 31, 1916, the Edison Lamp Works 
1 w called upon Duckworth & Crawford, truckers and 

riggers, and employers of respondent, to send one 
of their men down to said car for the purpose of 
looking over said machinery so that it could be 
taken out of the car and to the Edison Company’s 
plant (p. 60, 1. 21 et seq.).

In his complaint the respondent alleges that he 
was sent down to the yard of the appellant to 
remove the shipment in question from the car and 

ao that, while lawfully in the appellant’s yard and 
upon said car, he was injured by the falling of 
a door of said car, the hinges of which were in 
a defective and deteriorated condition.

That no confusion result in a proper determina-
tion of what actually was proved to have been the 
cause of the accident and what was alleged to 
have caused it, a brief description of the car and 
its construction and the door and its appliances, 
is not out of order.

uo  The car itself was what is known as a gondola 
car, shown by the photographic exhibits P-1, p. 
148, P-2, p. 149, and D-3 and D-4, at pages 153 and 
154.

These cars are so constructed as to allow each 
end, known as a gate, p. 124, 1. 40, or door, p. 125,
1. 1, to be let down or lowered in and upon the 
floor of the car, p. 125, 1. 4, so that machinery, or 
whatever load it may be carrying, could be slid 
or taken out on rollers, p. 31, 1. 14. An illustration 
of the operation of the door can be gained by an40



examination of the photographic exhibits at the 
end of the printed record.

A  technical description is given of the con-
struction of the door by the witness Heed, p. 122,
1. 23, et seq., and p. 125,1.19, et seq., but it suffices 
our purpose to call this Court’s particular atten-
tion to two sets of appliances connected therewith.

One set of appliances is described throughout 
the case as “I”  or “U-bolts” .

Called U-bolts because they are shaped like the C 
letter U, these bolts are the hinges which the 
plaintiff in his complaint claims were defective 
and were the cause of the injury to him (p. 40,
1. 7, et seq.).

Exhibit D-3, p. 153, shows their approximate 
location on the door, although, when the door is 
in an upright position, they are located underneath 
it (p. 17, 1. 7, et seq.).

These bolts pass through the floor of the car to 310 
a sub-sill, under the oar, where nuts are applied 
to hold them (p. 122, 1. 6, et seq.).

The use and purposes of these U-bolts were to 
prevent the loss or misplacement of what would 
otherwise be a loose end of the car (p. 122, 1. 7, 
et seq.; p. 121, 1. 22, et seq.) ; their absence, how-
ever, in no way interfered with the lading or pre-
vented the safe running of the car (p. 124, 1. 18, et 
seq.), because the door which, in itself, was close- 
fitting to the end of the car (p. 109, 1. 34 et seq.), 80 
was held in place by latches or clasps on the out-
side of it, as plainly shown by Exhibit P-1, p 
148.

When the door of the car was in an upright po-
sition, both by reason of the fact that the Unbolts 
were underneath it (p. 17, 1. 7, and the construc-
tion of the car (p. 125, 1. 33, et seq. and Exhibit 
P-1, p. 148) it was impossible to see them from 
the outside of the car (p. 31, 1. 37, et seq.). 4 «



The respondent, a railroad man of experience 
(p. 24, 1. 15, et seq.), knew and recognized the dif-
ference between the I or U-bolts described in the 
complaint as hinges, and the clasps on the outside 
of the door (p. 17, 1. 10, et seq.).

On September 1, 1016, two days after the car 
had been tendered to the Edison Company and one 
day after their truckers had inspected the machin-
ery for the purpose of unloading, the respondent, 
with four others of the rigging crew, arrived with 
their truck at the car for the purpose of unload-
ing it; they all boarded the car over its side, 
paid no attention as to whether the end door was 
properly catched on the outside or not, and forth-
with proceeded to take the crating off the ma-
chinery and get ready to jack it up, preparatory to 
sliding it out of the easterly end of the car.

After working some time, the respondent was 
ordered by his foreman to go down to the end of 
the car and release the locks on the door (p. 23, 1. 
30, et seq.).

There was no claim or charge made throughout 
the case that the locks or clasps on the outside of 
the door were in any but perfect condition, and 
the proof was that at ten minutes of seven, about 
an hour and a half before the accident happened, 
the locks were in their proper position on the 
door for the purpose of holding it up (p. 110, 1. 
10, et seq.).

Whether any of the respondent’s fellow-work-
men tampered with said locks before the accident 
does not appear with the exception of the respond-
ent’s fellow-servant, but appellant’s witness, Reed, 
who testified he unlatched the locks and caused 
the accident (p. 96, 1. 4, et seq.), but whose testi-
mony the jury evidently disbelieved, thus render-
ing it necessary for us to point out the errors at 
the trial of said cause.

That the accident to the respondent did not hap-



pen on account of the defective hinges was the 
respondent’s own proof and admission, for he 
testified that if the door had been properly locked 
on the outside, the door would not have fallen 
down (p. 38, 1. 9, et seq.).

The respondent’s description of the accident, 
while improbable, showed that, after working a 
while on the machinery, he was ordered down to 
release the locks on the outside of the end door; 
that there was a clear space of about fifteen feet 
from the end of the machinery to the car door, 
that he proceeded down toward the door, nobody 
being in front of him or at the end near the car 
door; that there was no vibration of the car caus-
ed either by his fellow-servants working in the 
car or by any agent of the appellant, and that, 
when he got within reach of the swing of the door, 
it fell in upon, and injured him, the door as it fell 
coming in the regular way such doors were design-
ed to be dropped on car floors.

The appellant’s evidence, when heard, in no way 
strengthened the respondent’s case.

It was uncontradicted that when a car from 
another road or what has been designated as a 
foreign car, was received, by railroads generally, 
and the appellant in particular, the receiving road 
inspected them to insure their being safe for move-
ment over the line, safe for trainmen and safe for 
the lading which they were designed to carry, and 
to protect the receiving road from defects for 
which the receiving road was not responsible 
(p. 23, 1. 29, et seq.).

It was also proved that the absence of hinges, 
or U-bolts, on end door, the latches or outside 
locks on said door being in good order, did not 
make a door unsafe for movement over a carrier’s 
road; neither was it unsafe for railroad employees 
or the lading of the car (p. 120, 1. 23, et seq.; p, 
124, 1. 18, et seq.).
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Although all the evidence produced upon the 
part of the respondent was to the effect that the 
accident to him could not have occurred if the 
outside clasps or locks had been fastened at the 
time he approached the end door, thus positively 
negativing the charge in his complaint that the 
defective hinges on the end door of the car-door 
were in any way responsible for the accident, the 
trial court refused to direct a verdict for the ap- 

10 pellant and left to the jury for its determination 
(a) whether the defective hinges occasioned the 
fall of the door; (b), whether the danger of the 
falling of the door by reason of the defective hin-
ges was a matter which the appellant, by exercise 
of ordinary care, should have discovered and pre-
vented.

A R G U M E N T .

ao P O IN T  I.

The negligence charged, was not the  
cause of the accident.

Grounds of Appeal No. 1.

The Court’s attention is first directed to the 
charge of negligence made against the appellant.

The respondent’s complaint, alleged that the 
injury occurred by reason of “the door of said 
car falling upon him as aforesaid by reason of its 

SO n e g l i g e n t  condition” (p. 7, 1. 11, et seq.), which 
condition, the preceding paragraph of the com-
plaint states, was that the door “was in a defect-
ive and destroyed condition, in that the hinges on 
said door were in a defective and deteriorated con-
dition” (p. 7, 1. 27, et seq.).

The trial court, too, recognized that “ It is not 
anything about the latches on the outside; it is 
something about the hinges in the inside” (p. 137,

4 a 1. 9, et seq.).
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While it may be conceded that the hinges or 
U-bolts of the end door were defective at the time 
of the accident, an examination of the respondent’s 
testimony which is the only testimony in the case 
upon which the trial court could assume to predi-
cate a possible liability, will show conclusively 
that the accident did not happen on account of the 
negligence charged against the appellant, but 
because the door was not, to use the respondent’s 
words, “properly locked” . 10

This we see by his testimony:

20

“Q. Do you know what caused this door to 
fall? A. No, sir.

“ Q. What would prevent that door from 
a m g. A. Well, if it had been properly 

locked on the outside, it would have never 
come down ”

“ Q. You mean those two—A. Clamps.
“Q. These two catches that you were speak- 

mg of before? A. Yes, sir.” (Page 22 1 16 
et seq.) 9 ’ *
i .S’ doors, when they operate proper-
ly, they open in on the car floor, do they not’
A. Yes, sir.

“Q. And when this door came in on you, it 
fell m the proper manner, didn’t it? A  Yes 
sir.”  (Page 33, 1. 9, et seq.)

“ Q. But when it did fall on your leg, it fell 
like a door would fall if it hid been hinged 
properly -in the car, or let down properly in 
the car? A. Yes, sir.” (Page 37, 1. 5, et seq.)

“ Q. And as you have told the court this *®  
morning, in anticipation of what you thought 
1 desired, and as you told the court yesterday
l / ? UASaid if tlie door been properly 
latched on the outside, it would not have fal-
len down? A. Yes, sir.” (Page 37, 1. 10, et 
seq.) ’

“Q. W ell, was there anything else the mat- 
locked*^ tllG door? ^  wasn’t properly

“Q. Outside of the properly locked, I mean

lTM20-24f) the CaI'' A ' N°’ Sir'” (PaSe 39>
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“ Q Being naturally loose after it was un-
latched, it would naturally fall inside on the 
floor of the car? A. Yes, sir.” (Page 51, U. 
11-13.)

The defect, if, for the sake of the argument, it 
can he called a defect, that the door was not prop-
erly latched on the outside was not charged against 
the appellant in the respondent’s complaint, was 
not considered by the court as a ground of negli- 

1#  gence, and was not submitted to the jury for its 
determination. (P. 137, 1. 10, et seq.; p. 139, 1. 17, 
et seq.; p. 141,1. 17, et seq.)

Thus, at the end of the entire case, there was 
a total failure of proof of negligence on the part 
of the appellant.

The allegata and probata in no way correspond- 
ed.

True, the court submitted to the jury the ques-
tion as to whether the appellant was negligent in 
not making a reasonable inspection, but he limi- 
ited that consideration, not to a failure to inspect 
the locks or latches on the outside of the door, for, 
coneededly, they were in good order; neither did 
he consider as a submissible question for the jury s 
consideration whether there was a failure on the 
appellant’s part to inspect the car for the purpose 
of ascertaining whether the latches on the outside 
of the door were properly latched; he left to them 
only the question of the appellant’s failure to 

80 ascertain the condition of the hinges on the inside 
of the car, a matter which the evidence uncontra- 
dictedly and plenarily established had nothing to 
do with the accident.

The requested verdict should have been directed.

Case v. Erie R.R. Co., 59 N. J. L., 471;
Jordan v. Reed, 77 N. J. L., 592.

40
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PO^NT I I .

L iability , i f  any, rested on tbe Edison
Lam p W orks, and not tke appellant.

Grounds of Appeal, Nos. 1, 2, 8, 9 and 10.

Under the Official Classification, filed with the 
Interstate Commerce Commission (Exhibit D-5, 
p. 155), the Edison Lamp Works was under the 
duty of unloading the shipment from the car in 
question. Theirs was the only shipment in the car 
(p. 77,1. 21, et seq.) ; the shipment was both heavy 
and bulky, weighing 10,280 pounds (p. 151, Exhibit 
D-2), required five men from Duckworth & Craw-
ford Company to unload (p. 61, 1. 10 et seq.), and 
was such that it could not be handled by the ap-
pellant’s station employees (p. 77, 1. 18 et seq.), 
and was destined to a station where the carrier’s 
unloading facilities were not sufficient for hand- at* 
ling it (p. 77, 1. 18 et seq.).

The car was placed on the appellant’s public 
team track for delivery on August 30, 1916 (p. 76,
1. 29, et seq.), and at 9 A. M. of the same day the 
Edison Lamp Works was tendered said car and 
notified that the appellant held it subject to its 
orders or disposition (Exhibit D-l, p. 150; p. 81,
1. 20, et seq.).

It further appeared that the day before the ac-
cident, which happened on September 1, 1916, 
Duckworth & Crawford’s trucks and riggers, at 
the instance and direction of the Edison Lamp 
Works, inspected the machinery in said car so as 
to arrange to take it out and take it to the plant 
of the Edison Lamp Works (p. 60, I. 17, et seq.), 
and that on September 1, 1916, the day after said 
inspection, and, in pursuance of the said instruc-
tions from the Edison Lamp Works, the respond-
ent, an employee of Duckworth & Crawford, while 4
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preparing to take the machinery out of said car, 
was injured.

It was urged upon the trial court that the car 
had been delivered to the Edison Company; that 
the respondent was in said car by the invitation of 
the Edison Company; that there was no relation 
between the appellant and the respondent upon 
which liability could have been predicated—all 
without avail.

10 Yide:

Request for direction of verdict, p. 120, 
1. 27, et seq.;

Exceptions to charge, p. 143, 1.14, et seq.;
Requests to charge, p. 144, 1. 29, et seq.

That said car was in the possession of the 
Edison Company, and that the respondent was 
there at the invitation of said company, under the 
facts in this case, is apparent.

Standard C. & C. Co. v. Penn. R.R. Co., 
88 N. J. L., 257.

Burr v. Adams Express Co., 71 !N. J. L., 
263;

Bachant v. B. & M. R.R. Co., 73 N. E., 
642.

The control of the car having changed, it being 
held subject to the orders and disposition of the 
Edison Company (Exhibit D-l, p. 150, 1. 21, et

S ir
seq.), the liability of the railroad company for the 
defects had ceased.

Glynn v. C. R., 175 Mass., 510; 56 N. E., 
698.

4  0
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POINT III.
The duty of the appellant was th at o f  

transportation only, and that had been  
completed before respondent was in -
jured.

Grounds of Appeal Nos. 1, 4, 5 and 7.

What was recently said in Lewis v. N. Y 0  &
W. Ry. Co., 210 N. Y., 429, we think applies to the 
case at bar. In that case, the servant of a con-
signee was injured by some bales of hay loaded in 
a car falling upon him when he opened the door of 
the car.

“ The defendant did not load the car. That 
was done by the shipper.”  (See Exhibit D-5, 
p. 155.) “ To charge the defendant with liabil-
ity, we must, therefore, be prepared to hold 
that after the car had been loaded and closed 
by the consignor, the defendant was under a 
duty to inspect the contents in order to pro-
tect the consignee”—page 431.

“ If the consignee undertakes to unload the 
car, which is switched for convenience on a 
side track in his yard, the carrier’s function 
ends and delivery is complete when the car 
is thus placed in the custody of the consignee.
In this case the consignee assumed the work 
of unloading as his own. He had no reason 
to believe that the work of loading at the 
other end of the road had been done by the 
railroad, and the fact is, as we have seen, ov  
that it had been done by the consignor. It 
was through the consignor that the contract 
of carriage had been made, and the consignee, 
in accepting the shipment, adopted the con-
tract thus made in his behalf. Indeed, the 
defendant’s tariff schedules, filed with the 
Interstate Commerce Commission and Pubic 
Service Commission, show that ‘bulk freight 
will not be taken in less than carloads’ and 
that ‘owners will be required to load and un-
load freight in carloads when carried at car- 40 
load rates.’ Both consignor and consignee
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must, therefore, be taken to have understood 
that the defendant’s contract was confined to 
the transportation of a car, to be loaded by 
the consignor at one end of the route and un-
loaded by the consignee at the other.

“ In these circumstances, we think that the 
defendant uxl s under no d/uty toward the con-
signee to establish a system of inspection in 
order to guard against the consequences of 
careless loading by the shipper/’-—Page 432.

“We think that in such a case as this, the 
10 carrier’s duty toward the consignee is merely 

one of transportation.
“A  car is received by it, completely packed, 

which it undertakes to haul to a stated des-
tination, and when it has done that, its duty 
ends. To hold that a carrier impliedly under-
takes to inspect, for the consignee’s pro-
tection, all cars that come into its custody, 
no matter where loaded, or by whom, would 
be to impose an unjust burden.”—Pages 432- 
433.

“ The car was securely closed;  it teas prop- 
' erly constructed;  the transit was completed

in safety; for the injury that resulted to the 
consignee’s employee, after the car had passed 
into the consignee’s possession, the defendant 
is not liable.”—Page 433.

P O IN T  IV .

Tlie respondent, as u ltim ate carrier of 
the car in  question, was not liable for  
a defect not discoverable by an inspec- 

ia  tion  of the outside of the car.

Grounds of Appeal, Nos. 1, 2, 3, 4, 5, 7, 
11, 12, 13 and 14.

The uncontradicted evidence in the case showed 
that the shipment originated at Cleveland, Ohio, 
on the Pennsylvania Eailroad; that it was deliv-
ered to the appellant at Buffalo, N. Y., for trans-
portation to Harrison, N. J .; that the only defect 
in the car was the deteriorated hinges inside of 

40 the car, and that the same could not have been



discovered from an inspection from the outside of 
the car, and that the said defects in no wise 
endangered the safety of railroad employees in the 
loading of said car.

The facts in the instant case are quite similar 
to those in K. C. & M. & O. By. Go. v. Pysher, 195
S. W., 981, where it appeared that the plaintiff 
was injured in opening the door of a car by a 
loose piece of casting which should have been se-
curely fastened. 10

The car in question was a foreign car, loaded off 
the line of defendant.

The defect which caused the injury was a hidden 
defect concealed in the inside of the car, not dis-
coverable by ordinary inspection for the running 
condition of the car, but only discoverable by an 
inspection inside of said car.

In the case cited, the court said:

“ The judgment of the court in this case has 80 
no support except upon the failure of the ap-
pellant to perform the duty, if it was a duty, 
to examine the inside condition of the car to 
ascertain whether the casting over the door 
of the car, and a part of the car itself, was in 
a reasonably safe condition for unloading the
car when delivered to the consignee.”__Page
983.

After reviewing the authorities, it said:
“ The duty of the appellant on receiving the » A 

car extended only to ‘a reasonable inspection 
of its condition with reference to its fitness 
for transportation’ and, in view of the evi-
dence offered showing that the defect was not 
observable from the outside of the car, and the 
fact that the defect did not in any way affect 
the movement of the car, we are of opinion 
that the peremptory instruction requested 
should have been given. * * •»

“ The simple fact that the appellant failed 
to inspect the car would not make the appel-
lant liable.”—Page 984. 40
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To like effect is the case of G. W. T. & P. Ry. v.
Whitnebert, 108 S. W., 150, where the court said:

“ The judgment in this case has no support 
except upon the failure of the railroad com-
pany to examine into the manner in which 
the car was loaded to ascertain whether the 
safety valve had been set so as to make it safe 
for any person who might unload the car 
when it was delivered to the consignee. It 
was the duty of the railroad company, upon 

*** receiving the tank car, to make a reasonable 
inspection of its condition with reference to 
its fitness for transportation, but we have 
been unabe to find any authority which goes 
to the extent of holding that it was the duty 
of the railroad company, under such facts, to 
inspect the manner of loading the car so as 
to ascertain whether the freight was so ar-
ranged as to be safe to persons who might be 
called upon to remove it from the car.”

The facts upon which the foregoing opinion was 
a°  predicated were that, to discover the alleged 

defect in the car, the inspector of the carrier would 
have been required to go upon the top of the oil 
tank of the car, unscrew the cap from the dome, 
and test the valve, to ascertain whether it was 
properly set.

The trial court in the instant case conceived 
that the law, as laid down in Ladd v. N. Y., N. H. 
& H. R.R. Co., 193 Mass., 539; 79 N. E., 742, was 
applicable to the facts, and charged the jury ac-
cordingly.

We contend, however, that the rule of law there 
laid down is and was inapplicable for several 
reasons.

F irst: The trial court failed to appreciate
the fact that the shipment in question was an 
interstate one, moving under a filed Official Clas-
sification (Exhibit D-5, p. 155), the terms of 
which, with respect to the method and manner of 

40  loading, was a part of the contract for the trans-



portation of the shipment, adopted by the consig-
nee m accepting said shipment, and the status of 
the car in the instant case accordingly was not 
similar to the car in the Ladd case because appel-
lant did not, as in the case cited, use the car as 
its temporary freight-house.

This distinction is a valid one, as filed tariffs and 
classifications are part of the details so fully and
completely covered by the Interstate Commerce 
Act. 10

TJ. 8. v. N. W. Co. & 0. R. N. Co., 159 
Fed., 975;

Cr. c. & s. F. R. Co. V.  Hefley, 158 U g 
98; *’

N. Y.y N. H. & H. R.R. Co. v. I. C. C. 200
U. S., 361;

Adams Express Co. v. Croninger, 226 U 
S. 491;

N. Y. & H. R.R. Co. v. G. E. Co., 83 Misc. 20  
(N. Y .), 529.

Secondly: That the appellant was obliged to
receive the car in which the shipment moved, from 
the Pennsylvania Railroad at Buffalo, N. Y., it 
being in safe condition for transportation.

Interstate Commerce Act, Sec. 3, 24 Stat.
379 (U. S. Comp. St., 1901, p. 3154).

Thirdly: That there was proof that the defect 
could not have been discovered by reasonable in- * °  
spection.

Fourthly: That the court in the Ladd case
expressed no opinion on the duty of inspection of 
the car.

Fifthly. That in the case cited there was evi-
dence that the jury might have found that the 
railroad company had had sufficient opportunity 
o discover and remedy, or guard against the 

defect there found, while in the instant case, the 4 0  
evidence was uncontradictedly just the reverse.
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P O IN T  V .

F or the reasons herein  stated, i t  is re-
spectfu lly  urged that the judgm ent be 
reversed.

Respectfully submitted, 
F r e d e r i c  B . S c o t t , 

Attorney of Appellant. 
10

ao
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Grounds of Appeal. 

(Filed Feb. 26, 1918.)

NEW JERSEY COURT OF ERRORS AND APPEALS.

1 That the Trial Court refused to direct a 
verdict in favor of the defendant and against the 
plaintiff for the four reasons stated to said In a l 
Court, and which more fully appear in the record

2. Because the Trial Court in its charge to the 
jury in said cause allowed the said jury to as 
sume and find for the purpose of the determina-
tion of said action that the said plaintiff-respond-

so ent was lawfully in the car in which he was in-
jured at the time and place of the accident at and 
by the invitation of the defendant-appellant.

3. That the Trial Court improperly charged 
the jury on the trial of said action with respect 
to the rule as to the inspection of said car by the 
defendant-appellant, which rule of law, the said 
Trial Court stated, was the rule of law laid down 
in the Massachusetts case of Ladd v. N. Y. N. H.

J a m e s  A. S c h w a l l ,

Plaintiff-Respondent,
io Action 

at Law.
T h e  D e l a w a r e , L a c k a w a n n a  a n d  

W e s t e r n  R a i l r o a d  C o m p a n y ,

Defendant-Appellant.

of said cause.
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& H. RR, Go., 193 Mass., 359, and from the opinion 
in which case the said Trial Court, in its charge 
to the jury, quoted at length.

4. Because the Trial Court charged the jury 
that the obligation is “to exercise ordinary care 
to have the car safe for those who properly resort 
to it to receive the property, and it is immaterial
that the car in fact is the property o f another 
corporation.”

5. Because the Trial Court, in charging the 
jury with respect to the defect in the hinges of 
the car door in question, occasioning the fall of 
the door, charged the jury as follows: “ I f this is 
so, was the danger of it falling from that cause 
one which The Delaware, Lackawanna and West-
ern Railroad Company, in the exercise of ordinary 
care by inspection, should have discovered, and 
having discovered, should have prevented?”

6. Because the Trial Court charged the jury, 
with respect to plaintiff, that “he has been an ef- 
flcient workman, even with that disability, and

e ^ n T  of adde<1 injmy to MS rigW l6g *  iSevident, of course, not that he is incapable of
—  n g -a n d  a man is bound to mini

can bn t w  v  ^  by d° ^  "-hatever he 
»  "  8 eaming P°wer is’ doubt, im-

th l‘ ®e<̂ U8e tte Trial Court refused to charge

t o a d ls t t w * 11*’8 ReqUeSt * *  ™

d u tyto  a e ^ n s ^ V  a e " EdTson

in etMsysu°U i Mp0rtation-

-ition  " R i n g  'd ‘ ne t a t
Edison Company and the ’v l ^ l m  7 ̂  the

10

20

SO

4 0
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of the fact that the injury to the plaintiff did 
not occur during the transportation of the car, 
your verdict must be for the defendant com-
pany.”

8. Because the Trial Court refused to charge 
the defendant-appellant’s Request No. 2, which 
read as follow s:

l o  “ (2 ) I charge you that the car involved in
this suit was at the time of the accident in 
possession of the Edison Company, and that 
it was the Edison Company, not the railroad 
company, that invited the plainffiff to go upon 
the car involved, and for the injury to the 
plaintiff the Edison Company may be, but the 
Railroad is not liable.”

9. Because the Trial Court' refused to charge 
the defendant-appellant’s Request No. 3, which 
read as follow s:

20
“ (3) I f you believe there was no arrange-

ment or agreement or obligation on the part 
of the railroad company to unload the car in-
volved in question, then its duty to the Edison 
Company ended when it placed said car on 
its public delivery for delivery, and it owed 
no duty or obligation to plaintiff, as the 
plaintiff was invited to board it by the Edison 
Company, not the defendant.”

10. Because the Trial Court refused to charge 
the defendant-appellant’s Request No. 4, which 
read as follows:

“ (4) I charge you that the Edison Com-
pany at and at least for an appreciable length 
of time prior to the accident to the plaintiff 
was in possession of the car on which this 
accident happened, and that for an accident 
happening to the plaintiff under such circum-
stances there can be no recovery.”

11. Because the Trial Court refused to charge 
4 0  the defendant-appellant’s Request No. 5, which

read as follow s:
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“ (5) Even though you should believe that 
the proximate cause of the accident was due 
to the alleged defective hinges on the car 
door, I still charge you that your verdict 
must be for the railroad company, because it 
is uncontradicted that the alleged defective 
hinges were not observable from an inspection 
from the outside of car, for the defendant 
could only be held liable for a defect discover-
able by such an inspection of the car as it 
was under a duty or obligation to do with 
respect to or for the safety of its employees 
m transporting said car over its line/’

12. Because the Trial Court refused to charge 
the defendant-appellant’s Request No. 6, which 
read as follow s:

“ (6) The defendant railroad company was 
under no duty or obligation to inspect the 
inside or interior of the car in question either 
when it received it or when it placed it on its 
delivery track for delivery to the Edison Com-
pany.”

13. Because the Trial Court refused to charge 
the defendant-appellant’s Request No. 8, which 
read as follow s:

(8) Eor any defect in the interior or in-
side of the car in question not discoverable bv 
a proper inspection from the outside of the 
car, in any way contributing to the fall of the 
door, the defendant company is not liable.”

11. Because the Trial Court refused to charge 
the defendant-appellant’s Request No. 9, which 
read as follow s:

.. (? ) uncontradicted evidence is that
s W d +°r ° f  *he Car WaS Pr°Perly latched a snort time prior to the accident, and in view
c L T 1* f?C\ ,you cannot flnd the defendant 

llaWe> ejen should you believe the 
£,;,i afl s story  that he was injured because 
said door was unlatched and also because

10

20

3 0

4 0
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said hinges on said door were defective, be-
cause the defendant was under no obligation 
or duty to watch or guard against said door 
latches being unlatched, and there being no 
proof that said doors were unlatched by any 
one connected with or employed by the de-
fendant company.”

F r e d e r i c  B . S c o t t , 

Attorney of Defendant-Appellant.

to
Judgm ent Record.

NEW JERSEY SUPREME COURT.
E s s e x  C o u n t y .

310

80

Action 
at Law.

On Postea.
George 

P. Laible, 
Attorney.

Delaware, Lackawanna & Western Railroad 
Company, the defendant in this cause, was sum-
moned to answer unto James A. Schwall, the 
plaintiff therein, in an action at law, upon the 
following complaint:

(Summons issued June 23, 1917.)
The plaintiff, residing at No. 31 Blum Street, 

in the City of Newark, County of Essex and State 
of New Jersey, complaining of the defendant, 
says:

1. That the defendant, on the first day of 
September, 1916, was a corporation and common 
carriers of freight and passengers by railroad in 
the State of New Jersey.

2. On said date the plaintiff was employed by 
Duckworth-Crawford Company, a corporation, as 
a laborer.

J a m e s  A. S c h w a l l , 

v».

T h e  D e l a w a r e , L a c k a w a n n a  a n d  

W e s t e r n  R a i l r o a d  C o m p a n y ,

40
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Ju dg m e n t R ecord.

3. That on said day he was sent by his em-
ployer to the freight yards of the Delaware 
Lackawanna & Western Railroad Company at 
Fourth Street, in the Town of Harrison, County 
of 'Hudson, and State of New Jersey to remove a 
tank from one of the freight cars attached to a 
freight train in said yards which the said Dela-
ware, Lackawanna & Western Railroad Company _ 
had transported to said place.

4. That while the said plaintiff was lawfully 
in the said yards and on said car to unload and 
remove the said tank from said car, he was in-
jured by the door of said car falling upon him, 
severely and permanently injuring his right foot 
causing a compound fracture of the bones of the 
ankle.

5. That the said injuries were caused through
the negligence of the said Delaware, Lackawanna 20 
& Western Railroad Company in using a freight 
car known as a gondola freight car, which was in 
a defective and negligent condition, and that the 
door of the said freight car through which the 
plaintiff and other employees of the Duckworth- 
Crawford Company were obliged to remove the 
said tank, was in a defective and destroyed condi-
tion, in that hinges on said door were in a de-
fective and deteriorated condition.

6. That the plaintiff while lawfully in said 30 
car, and while endeavoring to remove the said 
tank was injured by the door of said car falling 
upon him as aforementioned by reason of its neg-
ligent condition.

7. By reason of the aforesaid negligence the 
plaintiff has suffered great pain and in the future 
will suffer great pain and has been permanently 
injured in that he has lost the use of said right 
foot and that he has been deprived of his weekly 40
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earnings and lias lost large and divers profits by 
not being able to attend to bis usual vocations, 
and in tbe future will be deprived of bis weekly 
earning and profits by reason of tbe aforesaid ac-
cident.

8. That tbe plaintiff was compelled to ex-
pend large sums of money in and about being 
cured of bis said injuries as aforesaid.

Wherefore, tbe plaintiff demands judgment 
10 against tbe defendant, Delaware Lackawanna and 

Western Railroad Company in tbe sum of 
$25,000.00.

G e o r g e  P. L a i b l e , 

Attorney of Plaintiff.

Answ er.

(Filed July 2,1917.)

Tbe defendant, Tbe Delaware, Lackawanna and 
20  Western Railroad Company, answering tbe allega-

tions contained in tbe plaintiff’s amended com-
plaint filed in tbe above entitled action, says.

F i r s t : It admits tbe allegations contained in
tbe first paragraph of tbe plaintiff’s amended com-
plaint.

S e c o n d : It has no knowledge or information
sufficient to form a belief so as to answer the al-
legations contained in tbe second paragraph of 

a e  tbe plaintiff’s amended complaint.
T h i r d  : It has no knowledge or information suf-

ficient to form a belief so as to answer the allega-
tions contained in tbe third paragraph of tbe 
plaintiff’s amended complaint.

F o u r t h  : It denies tbe allegations contained
in tbe fourth paragraph of tbe plaintiff’s amended 
complaint.

F i f t h : It denies tbe allegations contained in

4U
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A nsw er. ,

the fifth paragraph of the plaintiff’s amended com-
plaint.

S i x t h : It denies the allegations contained in  

the sixth paragraph of the plaintiff’s amended 
complaint.

S e v e n t h : It denies the allegations contained 
in the seventh paragraph of the plaintiff’s amended 
complaint. l  (

E i g h t h  . It denies the allegations contained in 
the eighth paragraph of the plaintiff’s amended 
complaint.

And for a first separate and distinct defense, 
this defendant says:

That the plaintiff was guilty of contributory 
negligence in that he failed to exercise reasonable 
care and prudence in and about the work which 
he was doing at the time he was injured as com-
plained of, thereby causing said injury to himself. S°  

And for a second separate and distinct defense, 
this defendant says:

That the plaintiff ought not to have or maintain 
his action against it because the said injuries to 
the said plaintiff were caused by the acts of other 
persons not connected with or employed by this 
defendant and over whom this defendant had no 
control, and on account of whose acts this de-
fendant had no notice or reason to anticipate 30 
that said persons’ acts would cause the injury to
the plaintiff complained of in his amended com-
plaint.

Wherefore, this defendant prays that the above 
action be dismissed as to it, with its taxed costs.

F r e d e r i c  B . S c o t t , 

Attorney of Defendant.

40
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R eply.

(Filed July 9,1917.)

The plaintiff replying to the answer of the de-
fendant says:

1. He repeats all the allegations of the com-
plaint in reply to the answer of the defendant.

2. He denies the allegations of the first and 
second separate and distinct defenses to the an-
swer.

G e o r g e  P . L a i b l e , 

Attorney of Plaintiff.

Judgm ent.

This case . was tried before Judge Frederic 
Adams with a jury, to whom it had been referred 
by a Justice of the Supreme Court, holding the 

ato Circuit at Essex County, on January 10th, 1918.
The jury rendered a general verdict against the 

defendant and in favor of the plaintiff in the sum 
of two thousand six hundred and seventy six 
dollars ($2,676.00).

Dated January 14th, 1918.
Whereupon it is adjudged that the 

plaintiff recover of the defendant, the 
$2,676.00 sum of two thousand six hundred and

49.74 seventy six dollars, and his costs,
90  ------------- which are taxed at the sum of forty

$2,725.74 nine dollars and seventy four cent«, 
making in the whole the sum of two 
thousand seven hundred and twenty 
five dollars and seventy four cents.

Judgment entered January 15, 1918.
W m . S. G u m m e r e , C.J.

40
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Testim ony.

NEW  JERSEY SUPREME COURT.
E s s e x  C i r c u i t .

Tuesday, January 8, 1918.

J a m e s  A . S c h w a l l , )

vs' ( A c t io n  10

D e l a w a r e , L a c k a w a n n a  &  W e s t - l  -̂ aw *

e r n  R a i l r o a d  C o m p a n y . I

Bef or e  :
H o n . F r e d e r i c  A d a m s , J ., a n d  a  J u r y .

F o r  p la in t if f  a p p e a r M e s s r s . P o m e r e h n e  &  L a i b l e .

F o r  d e fen d a n t appears F r e d e r i c  B . S c o t t , E s q .

A  jury is called and sworn.
20

M r . L a i b l e  opens fo r  p la in tiff.

M r . S c o t t  opens fo r  defen dan t.

J a m e s  A . S c h w a l l , plaintiff sworn in Lis own 
behalf.

D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e :

Q- Mr. Schwall, where do you live? A. 31 
Blum street.

Q. That is in Newark, is it? A. Yes.
Q. How old are you? A. Forty-three.
Q. You are the plaintiff in this case? A. Yes, 

sir.
Q. Where were you employed on or about Sep-

tember 1, 1916? A. By the Duckworth-Crawford 
Company.

Q. As what? A. As a helper in a rigging crew.

40
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James S chw all— D ire c t.

Q. Now, where were you employed, in what 
particular place, on September 1, 1916? A. Well, 
there were instructions from the boss to go down 
to this car at the D. L. & W.

Q. Where was that car? A. In the 'Harrison
freight yards.

Q. Of the D. L. & W. Railroad? A. Yes, sir.
Q’. When you say “the boss” whom do you 

mean? A. Mr. Duckworth.
Q. Of the Duckworth-Crawford Company? A. 

Yes, sir.
Q. And he told you to go down to the D. L. & 

W. freight yards to this car? A. Yes, sir.
Q. What was in this car? A. Well, it con-

tained a tank.
Q. What kind of a tank? A. Well, a tank you 

could use for all purposes, steam or air. Of 
¡10 course, I couldn’t say what—

Q. Well, a heavy iron tank, was it? A. Yes, 
sir; about five tons.

By  The  Cou rt :

Q. I understand, Mr. Schwall, that you were in 
the employ of a corporation known as the Duck-
worth-Crawford Company; is that right? A. Yes, 
sir.

Q. And that Mr. Duckworth told you to go
down to the Harrison freight yards? A. Yes, sir.ao
By  Mr . La ib l e :

Q. Who else was with you on that day? A. Mr. 
Brown, Mr. Baldy there, and Mr. Reed.

By  The  Co u r t :

Q. What is Mr. Brown’s first name, do you 
know? A. William Brown.

Q. And the other man, what is his name? A. 
I believe they call him Baldy.

40
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James S chw all— D ire c t.

Q'. That is not Brown? A. No, that is the 
second one.

Q. What is his real name? A. That I couldn’t 
say. He is out on the seat there (indicating).

Q. Well, we will call him Baldy for the present.
Any one else? A. A man by the name of Mr 
Beed.

Q. Those three men were with you? A  Yes 
sir. ’ * ‘ ’ 10

By  Mr . La ib l d :

Q. Was there anybody else there? A. Well
there was several others, but I don’t know their 
names.

Q. Well, how many in all? A. Five.
Q. Five including Mr. Brown? A. Yes, sir.
Q. Who was the foreman? A. Mr. Brown.
Q. And he had charge of the five men*? A 

Yes, sir. ’ 20
Q. Now, when you got to the D. L. & W. Kail- 

road yard what did you do? What did Mr. 
Brown and the men do? A. We drove up along- 
si e of the car and put our materials off of the 
truck into the car, in order to get it ready to 
unload, and one of the yard clerks came down 
and he went down to get the engine, in order to 
pull these cars away from this car where we had 
our machinery in, to give us room to put our 
truck m over the track and to back in lengthways. * °
By  Th e  Co u r t :

Qi. Let me see if I understand that. You had 
a wagon, I suppose? A. Yes, sir; a truck.

Q. A  motor truck? A. No, sir; team.
Q. How many horses? A. Three horses 
Q. Tandem? A. No, sir.
Qf. Side by side? A. Yes, sir.

m Q; A“ d/ ou f,ut y°ur materials in the car, you 
say? A. Yes, sir. 40
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James S chw all— D ire c t.

Q. And then they came down on a truck? A. 
No, one of the yard men came down and went for-
ward to get the engine to have these cars dis-
connected from this other car, the one that we 
were to unload.

Q. How many cars were there in that train, 
do you know? A. Well I should judge about ten 

1G or twelve.
Q. And the yard man— A. Went to get the 

crew—
Q. —undertook to get these other cars taken 

out of the way and your car disconnected? A. 
Yes, sir.

By  Mr . La ib l e :

Q'. Did the engine come down and take the 
other cars away? A. Not while we was there.

Q. Well, what did the men do then, including 
yourself? A. Well, we got our rigging up, got 
our crowbars and hammers, and started to loosen 
the blocking around this piece of machinery.

By  The  Co u r t :

Q. What was it you got out? A. Blocking, 
hammers and sledges and stuff to release the 
blocks.

Q. That was in the car? A. Yes, sir.
Q. Was it a closed car or an open car? A. It 

30 was an open car, an open gondola.
Q. What kind of a car is a gondola? A. Well, 

some gondolas has one board, some has two and 
some has three and some has boards on the sides.

By  Mr . La ib l e :

Q. That is, it is a flat car with sort of a box 
around it? A. Yes, sir.

Q. What people in general call a box car, is it



James S chw all— D ire c t.

Th e  Cou rt : Well, a box car means a car 
with a roof, does it not?

Wit n es s : A box car is a roofed car.

Q. Is that the kind of car it was (two photo-
graphs shown to witness)? A. Yes, sir; that is 
what we call a gondola.

(The photographs referred to are offered 
in evidence, by consent, and marked respec- 10 
tively Ex. P-1 and Ex. P-2.)

Q. That is the open car that figures in this
picture, not these closed cars? A. No sir- the 
open car.

Q. The ends of the cars are what is known as 
doors, are they not? A. Yes, sir.

Q’ And you were inside, together with the other 
four men, and started to rig up this boiler or 
tank; is that right? A. Yes, sir. Jio

Th e  Co u r t : I think you had better let
the witness tell what happened.

Q. Well, now, after that what did you do? A  
I and the others was told to go the end of the car 
to let the car door down, so that we could get 
this piece of machinery out.

Q. Who told you that? A. Mr. Brown.
Q. And who went up there? A. Well, I could-

n t just say whether it was Mr. Reed or Mr. Baldv a o  
there, or who it was.

Q. Well, who was ahead? A. I was.
Q. Did the three of you go together or did you 

go alone, or how was it? A. I walked up alone.
By  The  Cou rt :

hh^? m ° 1S Mr‘ Brahan? Have Jon mentioned

Mr . L a i b l e : That is Baldy.
49
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James S chw all— D ire c t.

Q. You said Mr. Brown and Baldy, and tlien ^
Mr. Reed. Who was it that gave these orders, 
do you say, Mr. Brahan? A. Mr. Brown gave 
the orders.

Q. You were told by Mr. Brown to do what?
A. To release this door on the end.

Q. This gondola car, was that at the end of 
these ten or twelve cars? A. No, sir.

10 Q. There were cars on each side of it, were
there? A. Yes, sir.

T h e  C o u r t : Just find out what kind of
a door this is, how it works, whether it is on 
a hinge, or what.

B y  M r . L a i b l e : jgfl
Q1. How does this door work that you speak

about, Mr. Schwall? A. Well, for instance, this 
20 is the end of the car here, this is the end of the 

car; this door here was hinged up; that holds it 
up; there is a hook on each side (indicating).

Q. It is held up by hooks? A. Yes, sir.

B y  T h e  C o u r t :

Q. One on each side? A. Yes, sir.
Q. Suppose you just use this photograph. Does 

that show in this photograph, P-2 (shown to wit-
ness)? A. Yes, sir; right*on this end that shows

30 the door (indicating).
Q. One on each side? A. Yes, sir.
Q. Let me see if I understand you. One here 

at one end (indicating) ? A. Yes, sir.
Q. And one here at the other end (indicating)?

A. Yes, sir.
Q. Where is the hook? A. There is the hook 

there; this clamp slips over that; it drops over on 
the socket.

T h e  C o u r t : T h e  ju r y ,  i f  t h e y  lo o k  a t  t h is ,
40
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James S chw all— D ire c t.

will see what the witness calls a clamp at 
each end, which he says goes over the hook. 

(Photograph shown to jury.)

B y  M r . L a i b l e :

Q. What is inside underneath the door that 
holds the door in place there? A. Those are 
rings.

Q. What do you mean by rings? A. Floor 10 
rings, or socket rings, in order to hold the door 
from dropping in.

Q. How are they placed? A. Well, there is an 
I-bolt on each side.

Q. That is, one on the door? A. No, two on the 
floor and one on the door, one on each end of the 
door; they hold this here I-bolt.
B y  T h e  C o u r t :

Q. These clamps are on the outside? A. Yes, 
sir. ’ 20

Q. Are these rings on the inside? A. Yes, sir; 
there is a hook there and there is a hook there 
(indicating).

B y  M r . L a i b l e :

Q. What do they call this (indicating) ? A.
Well, the same as they would call a hinge.

Q. And what fits in those two holes (indicat-
ing ) ? A. These bars of iron.

Q. I mean what fastens them together, the 
floor and the door? A. This locks on this here 
(indicating).

Q. Those locks are on the top? A. No, the 
locks are on the outside of the car.

Q. The locks are on the outside? A. Yes, sir.
Q. What catches them on the floor, what holds 

them there? A. There are supposed to be bolts 
going through the floor of the car.

Q. And does that fasten it together so that it 
works like a hinge? A. Yes, sir. 40
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James S chw all— D ire c t.

Q. Now, when you walked up there did you 
see this door? Was it up? A. It was up in 
position.

Q\ Up in position? A. Yes, sir.
Q. Did you see what the condition of it was? 

A. Well, as far as I could see and judge, I took 
it the door was held fast.

1 0  B y  T h e  C o u r t :

Q. Which side did you look at it from? A. 
Prom the inside.

B y  Mr . L a i b l e :

Q. Did you see the hinges? A. No, sir.
Q. And as you walked up toward the door what 

happened? A. The door came in on me.
Q. How near to the door were you? A. Well,

I should judge about from here going to about 
20 here (indicating). Well, about 3 feet.

T h e  C o u r t  : There is an 18 inch rule

(handing rule to witness).

W i t n e s s : Take it on an average, about 3 feet 
from the end of the car to the door.

B y  T h e  C o u r t  :

Q. I do not quite understand that. What is 
that distance? A. About 3 feet.

30 Q. That it from what? A. From the door to 
where it drops over into the car; when the door 
is released from these hooks it will drop in about 
3 feet.

Q. The hooks were on the inside? A. Yes, sir. 
Q. Then, I suppose, the door was about 3 feet 

high? A. Yes, sir.

B y  Mr . L a i b l e :

Q. You say it fell on you. What part of your 
40 body did it fall on? A. It fell on my right leg.
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It broke the leg in through here; it smashed this 
bone outside this way, and this bone was drove 
out that way (indicating).

Th e  Cou rt : The witness points to his leg 
just above the ankle.

Witness : Just right above the ankle, in the 
socket.

By  Mr . La ib l e :

Q. And was the door lying flat on the floor 
when it fell on you? A. Yes, sir.

Q. That is, after it fell? A. Yes, sir.
Q. And is that door heavy? A. Well, I should

judge about five or six hundred pounds, probablv 
more.

Q. It is a wooden door, bound with iron; is 
that it? A. Yes, sir.

Q. Where were you taken afterwards? A To 2,0 
St. James’s Hospital.

Q. How? A. By the Harrison police ambul-
ance.

Q- How long were you at St. James’s Hospital?
A. lin e  weeks.

A  where m  you go after that? A.
Hell after I got relieved from the hospital I 
went to my boarding-house, back home.

Q. Have you worked since then? A. No, sir 
Q. Did you work before then? A. Yes sir * °
Q. Where? A. Well 

accident?

Q. How much were you getting as

40
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Q. How long did you work for the Central Rail-
road? A. Fifteen years.

Q. Did you ever have an accident before? A. 
No, sir; outside of when I was in the railroad 
service.

T h e  C o u r t : That is hardly a proper in-
quiry; it may lead us into an inquiry as to 

10 other transactions.
M r . D a tr u e : I w a n t to  show  th a t th e  p la in -

t if f  has lo s t a  le g  in  th a t a cc id en t, b u t w as 

ab le  to  w o rk  w ith  one good leg  a n d —

W i t n e s s .: My foot was taken off.

M r . L a i b l e  : —with his other leg, the one 
that was hurt, and I want to show that now 
in his present condition he is unable to work 
with the artificial leg and his present leg.

2 0  T h e  C o u r t : I probably did not make my-
self clear. The question that ought not to 
have been asked was whether he had ever had 
any other accident. Suppose he said he did 
have one accident, but that he was not to 
blame. Then we should have to investigate 
that. So that I shall rule that question out.

(Question withdrawn.)

Q. Did you ever sustain any other injury, Mr. 
8 Schwall? A. Well, through my career as a rail-

road man, I had the misfortune to lose my left 
leg.

Q. And what kind of an artificial leg have you 
got? A. Well, I have got—it was made by a firm 
in New York; it is rawhide and aluminum.

B y  T h e  C o u r t  :

Q. You mean that you had an artificial leg be-
fore this accident? A. Yes, sir; I did, your 

40 Honor.
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Q. Which leg? A. The left leg.
Q. Is that the foot that was hurt? A. Nô  sir j 

the right foot.
Q. You had au artificial leg of how much? A. 

Four inches below the knee.
Q. Taking in the foot? A. Yes, sir.
Q. You had an artificial foot and part of the 

leg? A. Yes, sir.
Q. For how many years? A. Twenty-two years'? 
Q, On the left limb? A. Yes, sir.

B y  M r . L a i b l e :

Q. Now, Mr. Schwall, you worked steady with 
that artificial leg, did you not? A. Yes, sir.

Q. And what was your occupation on the Cen-
tral Railroad? A. I was a crane runner, a yard 
man, a rigger, an all about man.

Q. And you had to be on your feet a good deal 
with that occupation? A. Yes, sir.

Q. And you could do it? A. Yes, sir.
Q. What has been your condition with rela-

tion to being on your feet since this last accident, 
on account of your right foot being injured 
through this door? A. Yes, sir.

Q. I say what has been your condition? Can 
you work? A. Yes, sir.

Q. Can you work since this last accident? (No 
response.)

B y  T h e  C o u r t :

Q. The question is whether you can work since 
this last accident? A. No, sir.

B y  M r . L a i b l e :

Q. Can you walk as good as you could before?
A. No, sir.

Q. Can you walk without the assistance of a 
cane or anything? A. Not to a certain extent,
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no; I may walk from here to the end of the build-
ing.

Q. And what then? A. I would have to either
sit down or fall hack on the cane.

Q. You have to have a cane almost continuously
with you? A. Yes, sir.

Q. Did you suffer much pain by reason of this
10 injury? A. Yes, sir.

Q. Do you suffer much pain now? A. Yes, sir. 
Q. When? A. Well, I continually have pain, 

the bones always being sore, not being knitted 
together.

Q. What doctor treated you? A. Dr. Mitchell. 
Q. Do you know what caused this door to fall?

A. No, sir.
Q. Well, if it had been in good condition, would 

it have fallen?

Objected to as leading.
T h e  C o u r t : That is  a matter o f o p in io n .

(Q u e stio n  w ith d ra w n .)

Q. What would prevent that door from falling? 
A. Well, if it had been properly locked on the out-
side it would never have come down.

Q. You mean those two— A. Clamps.
Q. Those two catches that you were speaking 

about before? A. Yes, sir.
30 Q. If they had been properly locked it would 

not have come down? A. No, sir.
Q. Did you notice whether this was a new car 

or an old car? A. Well, I couldn’t say whether 
the car—it may have been on the road for ten 
or twelve years or five years or a month.

Q. I see. Whether conditions make it look 
’ older than it is. When this door fell in, Mr. 

Schwall, did you notice hpw it fell? A. It came 
in towards the inside.

40 Q. On its regular hinge? A. No, sir; there was 
no hinges.
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Q. How do you know there were no hinges? A. 
From the appearance of the door, when the door 
dropped, after me sitting there waiting for the 
ambulance to come ; you could look over the door 
onto the floor of the car; there was nothing there 
to—

Q. Was it away from the place of the hinge?
A. Yes, sir.

Q. 'How far away? A. Why, about three inches.
Q- Three inches away from where the hinge 

would be if there had been one? A. Yes, sir.
Q. And you saw there was no hinge there? A.

No, sir.
Q. Or nothing to catch the two together? A.

Yes, sir.
Q. You say that was after the door had fallen 

and you were lying there? A. Yes, sir.
Q. Were there any men around there when it aa  

fell on you? A. Mr. Brown and Mr. Baldy were 
there.

Q. Where were they? A. They were around the 
machinery.

Q. But at the place where the door fell on you, 
were there any men there? A. No, sir.

Q. The other men were all up by the__ A. By
the piece of machinery.

B y  T h e  C o u r t :

Q. What were you doing there? A. I was going 8 °  
down to release the locks on the door, I and the 
other men.

B y  M r . L a i b l e  :

Q. Where were you going to take this tank, or 
piece of machinery, that you speak of? I f you 
had taken it away from there, where were you go-
ing to take it, do you know? A. To the General 
Electric.

4 0
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Q. If this accident had not happened, would 
you have had to wait for the yardmaster to come 
back with the engine to remove the other cars 
before you could take the tank out? A. Yes, sir.

Q. Do you know who the yardmaster was con-
nected with? A. I can’t say.

Qf. What railroad he was connected with? A. 
Why, the D., L. & W.

Q. How do you know that? A. Well, he came 
from the freight-house.

Q. He came from the D., L. & W. freight-house? 
A. Yes, sir.

J a m e s  A . S c h w a l l , p la in t if f :

C r o s s  E x a m i n a t i o n  b y  M r . S c o t t :

Qf. How old are you, Mr. Schwall? A. Forty- 
go  three.

Q. And before you were employed by Duck-
worth & Crawford, you say, you worked for the 
Central Railroad? A. I worked for the Central 
Railroad before I went to Duckworth & Crawford.

Q. How long did you work for the Central Rail-
road? A. Fifteen years.

Q. What kind of work did you do with the Cen-
tral Railroad, what specific kind of work? A. 
Well, I was a freight train man, a yard man, a 

30 rigger, all around handy man.
Q. You did not do any work in the freight- 

house, did you? A. No, sir.
Q. You were familiar before you went to Duck-

worth & Crawford with the difference between 
what is known in railroading as a box car and 
a gondola car, were you not? A. Yes, sir.

Q. And you were familiar with these gondola 
cars that had what they call end doors? A. Yes,
sir.

4 0
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Q. On the morning in question what time did 
you get down to the Harrison freight-yard? A. 
Well, I couldn’t give just the exact minute, but I 
could give in around between eight and nine 
o’clock.

Q. And you all came down in a wagon or truck?
A. Yes, sir.

Q. You five men? A. Yes, sir. - 0
Q. And you drove up—  A. Alongside of the car.
Q‘. —alongside of the car? A. Yes, sir.
Q. Who directed you men to go up to where 

the car was? A. Why, I believe it was one of 
your representatives from the freight-house.

Q. Did you actually see someone direct you to 
where the car was? A. Mr. Brown got instruc-
tions about that.

Q. But, as far as your knowledge is concerned, 
you do not know how Mr. Brown came to know 20 
where the car was? A. Only through his talk.

Q. You did not see anybody direct Mr. Brown 
to go to this car, did you? A. No, sir.

Q. Now, when you got up to the car you found 
it in what is known as the Harrison freight-yard?
A. Yes, sir.

Q. And in that yard there are a number of 
public team delivery tracks? A. Yes, sir.

Q. How many? A. Well, I couldn’t say.
Q. Four or five? A. Probably, more or less. 30
Q. And this car was on one of those tracks?

A. Yes, sir.
Q. Now, on each side of the track where the 

car that you were to unload was was there a pas-
sageway to drive up between the cars? A. Well, 
we could drive up to the car.

Q- You could drive up to the car? A. Yes, sir.
Q. How was that, a paved passageway, cobble-

stones, or what? A. Cobblestones.
Q. With cobbles on each side of the track? A.

Yes, sir.
40
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Q. With sufficient space for you to drive— A. 
To drive alongside.

Q. And you got up there to where this car was. 
You say that there were other cars on the track? 
A. Yes, sir; ahead and back—forward and back, 
both.

Q. Back and forward of the car in question? 
A. Yes, sir.

Q. Were they all attached or not? A. That 
I couldn’t say, of course.

Q. But, as I recollect your testimony, you have 
told us there was not sufficient space at the end 
of the car in question for you to back up your 
wagon? A. No, sir.

Q. After you got there you men threw out your 
rigging tackle on the ground? A. Yes, sir.

Q. And then got off your wagon? A. Yes, sir. 
20 Q. And proceeded to take the rigging into the 

car, did you not? A. Well, Nve drove up along-
side of the car, took our rigging and put it in the 
car.

Q’. You did not throw it down on the ground? 
A. No, sir.

Q. You took it directly from the wagon into 
the car? A. Over the side of the car from the 
wagon.

Q. This car was facing on a track which ran 
«n  what you call east and west, toward ‘Hoboken and 

Newark, did it not? A. Yes, sir.
Q. And the injury happened to you by the fall-

ing of the door which was toward Hoboken, or 
the east end of the floor of the car? A. Yes, sir.

Q. Did you climb from your wagon right into 
the car? A. We got over the side of the wagon 
into the car.

Q. Into the car? A. Into the side of the car.
Q. All of you? A. Yes, sir.

40
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Q. Is that your present recollection? A. Yes 
sir.

Q. That each one of the five men—  A. Went 
over the side of the car.

Q* —climbed over the side of the wagon right 
into the car? A. Yes, sir.

Q. And did you at any time before the accident 
look at the east end door of this gondola car in 10 
which you were subsequently injured? A. No, 
sir.

By  Th e  Co u r t  :

Q. Speaking of yourself, you did not do it? A.
No, sir.

By  Mr . Sc o t t :

Q. So that when you got in the car, you do not 
know the condition of the latches on the outside 
of the car which you have indicated on this 30 
photograph, P-1, as to whether those latches on 
the outside of the car were fastened or not (pho-
tograph shown to witness)? A. No, sir.

Q. You do not know whether they were fast-
ened or not? A. No, sir.

Q:. You didn’t, at any time on the day in ques- 
tion, get outside of the car and examine it? A.
No, sir.

Q. And prior to the accident you don’t know 
whether they were latched or not? A. No, sir. 30 

Q. Do you remember what the number of this 
car was? A. No, sir.

Q. Do you know whether it was a D. L. & W. 
car or whether it was a foreign car? A. It was 
a foreign car.

By  Th e  Co u r t :

Q. What kind of a car? A. The classification 
of the car, like Pennsylvania car or a D. L. & W.
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car or Michigan Central. They classify them all 
as foreign cars.

Q. By foreign car, you mean a car that from 
its markings showed that it was not a Lackawan-
na car? A. Yes, sir.

Q. Do yon remember what car this was, what 
railroad? A. It was a Pennsylvania Railroad

10 car-
Q'. Now, you have told the jury, after looking 

at this Exhibit P-1, that the end of the car with 
respect to the latches was similar to the latches 
on the car that you were injured on? A. Yes, 
sir.

Q. And looking at that photograph a little 
bit more carefully could you tell us whether that 
photograph represents the kind and type of the 
end door of the car that you were injured on?

20 A. Yes, sir.
Q. Where did you learn, Mr. Schwall, that 

this was a Pennsylvania car? A. Well, any-
body in the railroad business, men, anybody been 
around railroads for twenty-seven years, would 
certainly know the difference in the classification 
of cars.

Q. And you recognize that this was a Pennsyl-
vania car? A. Yes, sir.

Q. When you climbed over the car, from your
¡10 truck into the car, you say this tank, or whatever 

machinery it was in the car, will you tell us how 
that was placed in the car? A. It was placed 
in the center of the car.

Q. And was it fast or attached to the car in 
any way so that it wouldn’t move about in the 
course of transportation? A. Yes, sir.

Q. Will you tell us how it was fastened? A. 
Well, it was what we call a blocking, so it would-
n’t shift.

Q. It was boarded up and planked up in such40
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a manner as to hold it in position— A. For 
safety riding.

Q. — for transportation? A. Yes, sir.
Q. About how long was this piece of ma-

chinery? A. About probably 8 or 10 feet.
Q. And about how high? A. About 6.
Q- About 6 feet high? A. Yes, sir.
Q. About how wide? A. About 5 or 6 feet 

wide. 10
Q. And you say it was located right in the 

center of the car? A. Yes, sir.
Q. And all this boarding or arrangement to 

keep it from moving was placed around it? A.
Yes, sir.

By  Th e  Co u r t :

Q. What kind of a machine was it? A. It was 
a tank, a boiler; something similar to a boiler.

no
By  Mr . Sc o t t :

Q. A t the time this accident happened to you 
there was no engine around? A. No, sir.

Q. And were there any employees of the com-
pany around at that time? A. Only one man at 
the end of the car, and he told Brown he was 
going out and get the drill engine to move some 
other cars to give Mr. Brown a show to bach 
our wagon into the car over the track.

Q. He was going to have these other cars 30  
move so the space would be opened up? A.
Yes, sir.

Q. Where had he gone to before the accident?
A. Who was that?

Q* This man that told Brown. A. He went 
down the yard.

Q. He went down the yard somewheres? A.
Yes, sir.

Q1. How long before the accident was it that
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he had gone down the yard? A. Well, I judge 
probably four or five minutes; probably longer.

Q. Do you recollect just where he was— A. 
No, sir.

Q. —when he told Brown what he was going 
to do about going down the yard and get the 
engine? A. No, I could not.

10 Q. I mean, where was he standing? A. Where 
he was standing?

Q, Toward the side of the car some place? A. 
He was alongside of the truck.

Q. And was that before you got into the car 
at all? A. Yes, sir.

Q. And then before you got into the car this 
fellow went down in the yard somewhere? A. 
Went to look for the crew.

Q. I believe you have told us he was the only 
<10 uian you saw around there that morning that 

you knew or could identify as an employee of 
the railroad company? A. Yes.

Q. In unblocking or taking the blocking off 
this engine, this tank, whatever it was, what did 
you use—crowbars? A. Crowbars and sledge-
hammers and snapjacks.

Q. And in using those implements was there 
any motion? Did they move the car much? Was 
there any vibration? A. Well, not so much; 

a# not any more than necessary.
Q. I know, not any more than necessary, but I 

mean, did it? A. Well, that I couldn’t say.
Qf, You wouldn’t say there was no vibration 

when they were working? A. There may have 
been some vibration on the car.

Q. You were not paying any particular at-
tention as to whether there was any vibration 
produced by this work in unboarding the tank? 
A. No, sir.
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Q. How long did you work taking the boards 
away from the tank? A. I don’t know; probably 
about three or four minutes; probably a little 
longer.

Q. After you got in the car? A. Yes, sir.
Q. And were all the other men working in the 

car at the tank? A. They were getting ready 
with their tools and stuff.

Q. The method, as I understand it, in getting 
this tank out of the car would have been to lower 
the door, lower this end door and then roll the 
tank out on rollers? A. Yes, sir.

Q. And had you reached that stage of your 
work when you get your rollers ready to put 
under the tank? A. No, sir.

Q. You had not? A. No, sir.
Q. You spoke about some hinges or staples—

I forget just what you call them— inside of th#, ¡¡o  
car, inside of the car door, connecting the car 
door with the floor, and in this photograph P-2 
you have pointed out what you designate as the 
hinges? A. Yes, sir.

Q. If you look at that photograph particular-
ly you will note that there are two markings in 
pencil called A  and B, with lead pencil markings 
going to the places where the hinges were? A. 
Supposed to be.

Q. Where they were supposed to be. ao

The  Co u r t : This is the inside view?
Mr . Sc o t t  : Yes.

Of. Those lines so indicated indicate the places 
where the hinges, as you say, ought to have been?
A. Yes, sir.

Q. Now, if that door was up, the car door was 
up like it is in this photograph P-2, looking at 
the car from the outside like in this photograph 
P-1, it would be impossible to see these hinges, 4 0
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wouldn’t it? A. You could see those hinges from 
the inside.

Q. Yes, hut I say looking at this car from the 
outside it would he impossible to have seen these 
hinges or the lack of hinges in the inside of the 
car? A. No, sir.

Q. In other words, they were not visible stand- 
 ̂ ing out on the truck and looking the car over and 

inspecting it? A. No, sir.
Q. You couldn’t have seen those hinges were 

missing? A. No, sir.
Q. And in fact you didn’t learn that there was 

anything the matter with these hinges on the 
inside of the car until after the accident hap-
pened? A. No, sir.

Q. And while you lay there in pain on the floor 
of the car you say you made an observation 

20 which disclosed to your vision the fact that one 
of these hinges was missing; is that correct? 
A. There was no hinges on the floor of the car.

Q. There were no hinges on the floor? A. Yes.
Q. How many hinges should that door have 

had? A. Two.
Q. And what you found as you lay there on 

the floor was that these two hinges were missing. 
You are sure that both were missing, or only 
one? A. Well, I couldn’t make an affidavit as to 
whether both— there was nothing on the floor to 
show where the bolts were.

Q. What I am particularly desirous to ascer-
tain is whether you desire to testify whether one 
of these hinges was missing or both of them? A. 
Well—

Q*. What did you see? Did you see one missing 
or two missing? A. I seen both of them missing. 
Clear floor, that is the way it was.

Q. So that your best recollection is that as
40
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you lay down there on the floor— A. In a sitting 
position.

Q* — sitting on the floor, yon looked down and 
you didn’t see any bolts? A. No, sir.

Q. These doors, when they operate properly, 
they open in on the car floor, do they not? A.
Yes, sir.

Q. And when this door came in on you it fell 
in in the proper manner, didn’t it? A. Yes, sir.

Q. Except that it caused the injury to you? A.
Yes, sir.

Q. But I mean, it came down in the proper 
way? A. Yes, sir.

Adjourned until tomorrow, Wednesday, Jan-
uary 9, 1918, at ten o’clock, A. M.

Se c o nd  Da y .

Wednesday, January 9, 1918. ¡¿0
Met pursuant to adjournment.
Present, counsel as before stated.

Jam es  A. Sc h w a l l , plaintiff, resumes the stand 
in his own behalf.

Cr o ss Ex a min a t io n  (continued) by Mr . Sc o t t .

Q. Mr. Schwall, yesterday we were talking 
about this door. Do you know about what the 
weight of that door was? A. Well, a rough 
estimate, about 400 or 500 pounds.

Q. And what was it made of? A. Well, wood 
and iron.

Q. And about how thick was the door? A. 
About 2y2 inches.

Q. About 2y2 inches? A. 2 or 2y2.
Q. Was it the same thickness all the way 

through? A. Well, different sections; the boards 
was cut in sections.

Q. But the average width of the door was about 
2y2 inches? A. Yes, sir.
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Th e  Co u r t : The average thickness?
Mr . Sco tt : The average thickness.

Q. And where it would sit on the floor of the 
car it would have a base, as it were, of about 2 ^  
inches? A. Well, I couldn’t say. Well, the same 
dimensions, yes.

Q. The same dimensions? A. Yes, sir.
10 Q. Now, did you notice before you got started to 

go to the door of the car whether it was fitted in-
to the end of the car? A. It was in an upright 
position.

Q. It was in an upright position? A. Yes, sir.
Q. The same as doors are when they are in a 

gondola car? A. They are supposed to be in 
a position to be locked.

Q. It was in the same position it was supposed 
to be when it was locked? A. Yes, sir.

310 Q. If I recollect it correctly, you testified yes-
terday that while there may be some vibration of 
the car—while there might have been some vi-
bration of the car by reason of the? men working 
on this tank in the car, in unloading and un-
crating this tank, you did not notice any particu-
lar vibration at the time of the happening of the 
accident? A. No, sir.

Q. Or just a short while prior to the happening
of the accident? A. No, sir.

Q. Is your recollection clear that from the time 
you left the work on the tank until the accident 
happened there was no vibration of the car by 
reason of the work of the other men on the tank? 
A. Well, naturally, you would have vibration 
from the men working around.

Q. But what is your recollection as to whether 
there was any vibration at the time you were 
going down to the door?

The  Co u r t : Do  you mean after the work 
40
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S
on the tanks had stopped or while that was 
progressing?

Mr . Sc o t t  : While the other men were 
working on the tank Mr. Schwall started to 
go down towards the end door of the car, and 
I  would like to know whether from the time 
he started down toward the door of the car 
he has any recollection as to whether there - G 
was any vibration.

A. What you are getting at is th is: you want 
to know if the door was— If the door was properly 
fastened it would never come down, would it?
That is what he is getting at.

The  Co u r t : Well, that is rather argu-
mentative. Just at present he is getting at 
ah answer to his question. Perhaps it is not 
quite clear what the question is.
‘ (Question read.)

W it n e s s  : Well, that is a question—

By  th e  Co u r t :

Q. From the time when you started to go down 
to the end of the car did you notice any vibration?
A. Well, you naturally wouldn’t, on account of 
your body swinging when you are walking.

Q. Well, did you, as a matteT of fact? A. No,
I couldn’t say.

By  Mr . Sc o t t :

Q. You have no recollection of any motion at 
the time? A. No, sir.

Q. So far as your recollection is concerned now, 
there was no motion of that car? A. No.

Q. Your actions just prior to and up until the 
time o f the happening of the accident, as I  take 
it, were as follows: you had been working at the 
tank? A. Yes, sir.

40
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Q. Just prior to going toward the door? A. 
Yes, sir.

Q. Then, for some reason or other, you left 
you work at tank and faced east, toward Hobo-
ken? A. Yes, sir.

Q. And you walked down toward the east end 
door? A. Yes, sir.

Q. Or the door which subsequently fell on you? 
A. Yes, sir.

Q. As you walked down there you were stand-
ing erect; you were not bending over at all? A. 
No.

Q. You were just standing erect, and the dis-
tance between the end of the tank and the door 
was approximately 15 feet? A. Yes, sir.

The  Co u r t : Do  you mean that, the end 

of the tank?
20 Mr : Sc o t t : The end of the tank and the

door.
The  Co u r t  : The distance between the 

end of the tank and the door?
Mr . Sc o t t : And the door, was approxi-

mately about 15 feet.
The  Co u r t : Yes.

Q. You say yes to that, do you, Mr. Schwall? 
A. Yes, sir.

Q. And between the end of the tank and this 
* °  door there was nothing to obstruct your passage? 

A. No sir.
Q. It was clear? A. Yes, sir.
Q. And there was nobody between the end of 

the tank and the door when you started to go 
down? A. No, sir.

Q. And there was no motion of the car as you 
were walking down there? A. No, sir.

Q. And you proceeded down in an ordinary 
manner, walking? A. Yes, sir.
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Q. And as yon came within reach of the door 
it came in and fell on your leg? A. Yes, sir.

Q. Why it fell on your leg or what caused it 
to fall on your leg you do not know? A. No, sir.

Q. But when it did fall upon your leg it fell 
in like a door would fall if it had been hinged 
properly in the car, or let down properly in the 
car? A. Yes, sir.

Q. And, as you have told the Court this morn- 
ing, in anticipation of what you thought I  desired 
and as you told the Court yesterday—you said 
if the door had been properly latched on the out-
side it would not have fallen down? A. Yes, sir.

Q. Now, in view of the fact, Mr. Schwall,’that 
when the door did fall down on your leg the fact 
that it fell down properly, as you say, came in 
as a door coming dowh was meant to come down, 
and, as you also say, was caused, in your opinion, 
by not being latched, the unlatching of the door’ 40 
the door being unfastened, was the reason that the 
door fell down, and not the fact that it did not 
have hinges?

Mr . L a i b l e  : I object to that, if your 
Honor please, as calling for a conclusion.

Th e  Co u r t : I was going to suggest that* 
you are asking the witness for his opinion.

(Question withdrawn. )-

Q. Yesterday, "Mr. Schwall^ if I  remember cor- ao 
rectly, you said" that you did not see these defect-
ive hinges on the bottom of the door of the car until 
after the accident happened, as you sat on the floor 
of the car while you were injured? A. Yes, sir.

Q. There was a clear > space between the end 
of the tank and the end door^ as you were walk-
ing down to it? A. Yes, sir.

Q. And was it light or dark at the time you 
started— A. Daylight.

40
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Q. And you say there was nothing to obstruct 
your vision? A. No, sir.

Q. And were you looking at the door as you 
walked down toward it? A. Certainly.

Q. Will you tell us why you could not see the 
lack of these hinges which you subsequently dis-
covered when you were walking down to the door? 
A. Well, as a matter of fact, that the door 

10 would stand in its position if it was properly 
locked; it would never come down.

Q. (Question read.) A. Well, taking in pro-
portion that everything was all right, taking in 
proportion they were all intact.

Q. The fact is, then, that you did not look 
for these hinges at the time you were walking 
down to the door? A. No, sir.

Q. Because the door being—A. In ah upright 
position.

20 Q. —set up iii its proper position, you assumed 
that everything was all right? A. Yes, sir.

Q. You do not know whether, if you had want-
ed to, from the place where you started to leave 
the tank to walk down to the door, in view of the 
fact that the door was setting in properly, whether 
you could have seen those defective hinges at the 
time, do you?

Mr . La ib l e : I object to that as calling

for an opinion and a conclusion. I do not 

think the question is properly framed 

anyway. > '
(Question read.)

A. No, sir.
Q. And there is no doubt whatever in your 

mind that the first time that you saw these .defect-
ive hinges was after the accident happened and 
while you were sitting on the floor? A. That 
is the only time I saw it. .

40
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Q. That is the only time you saw it? A. Yes, sir.

T h e  C o u r t : Did the witness say that he 
saw defective hinges or that there were no 
hinges?

Mr . S c o t t : I  think the witness stated 
there were no hinges, may it please the Court.

T h e  C o u r t : T h a t  i s  m y  im p r e s s io n , t h a t  
h e  s a id  th e r e  w e r e  n o  h in g e s . '

M r . S c o t t : Yes, sir.

Q. The first time that you saw there were no 
hinges was after the accident and while you were 
sitting on the floor? A. While I  was sitting 
on the floor of the car.

Q. And that was the first time you noticed any-
thing was wrong with the door? A. On the hinge 
part, yes.

Q. Well, was there anything else the matter 
with the door? A. It wasn’t properly locked. 20

Q. Outside of the properly locked, I  mean, in-
side of the car. A. hfo, sir.

Q. You remember testifying on an examination 
before trial, do you not, Mr. Schwall? A  I  be-
lieve I  do.

Q. And was your recollection at that time as 
to the happenings of the accident as clear as it 
is today? A. Pretty fair.

Q. Well, was it better or was it just as good as 
it is today? A. As good today as it was then. *®

Q. And it was as good that day as it is today?
A. Yes, sir.

Q. Do you remember at that time, on the 3rd of 
August, 1917, being asked the following question 
and answering in the following manner: “ Ques-
tion : Did you notice on the car where the accident 
happened anything about the bolts in the door 
which fell down? Answer: There were no bolts 
across here on the floor of the car.” Do you re-

40
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jnember being asked that question and answering 
in that manner? A. Yes, sir.

T h e  C o u r t : Bolts?
Mr . S c o t t  : Bolts.

W i t n e s s : I-bolts to hold the door upon the
hinges.

Q. And do you remember being asked the ques- 
10 tion with respect to those bolts: “None?” to 

which you answered; “ In the flooring, nothing to 
hold this door forward.” Do you remember an-
swering in that manner? A. What is that?

Q. The question was: “ Did you notice on the 
car where the accident happened anything about 
the bolts in the door which fell down?” To 
which you answered “ There were no bolts across 
here on the floor of the car. Question: None? 
AnsAver: On the flooring, nothing to hold this 

20 door forward.” You remember answering in that
manner? A. Yes, sir.

Q. And that was true? A. Yes.
Q. “When did you notice that? Answer: In 

walking doAvn.” Do you remember answering 
that question? A. It may slip my mind at the 
present time.

Q. Do you remember ansAvering in that manner.

A. I believe I do.
Q. And that was true? A. Yes.

30 q  Question: “ The only thing defective was that
the two bolts or holes, did not have this round 
ring through them? Answer: No, sir.” Was that 
true? A. Yes, sir.

Q. And another question: “Where were you
when you first noticed that? Answer: Going to-
ward the end of the car, in the center of the car.” 
Do you remember being asked that question and 
answering in that manner? A. I believe I did.

Q. And that was a fact? A. Yes.
40
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Q. You said yes? A. I  believe I  did.
Q. And you say yes now? A. Yes.
Q. It was a fact? A. Yes.
Q. Do you remember being asked this question: 

Where were you first when you observed that 
this door had defective bolts ? Answer: Right 
about here, about the center of the car, at the 
end of the tank.” Do you remember being asked 
that question and answering in those words? A. 10 
That I  couldn’t positively say.

Q. Did you get the question, or would you like
me to read it over? A. I have forgotten that 
answer.

Q. What is that? A. I probably couldn’t give 
you a straight answer on that now.

Q. But if you testified in that manner to the 
question which I have read to you, that was true 
at the time, was it not? A. Yes, sir.

Q. And following the last question and answer, 80 
do you remember being asked this question: “And 
you have told us that was about 15 feet away? 
Answer: On a rough estimate” ? Do you re-
member being asked that question and answering 
in that manner? A. Yes, sir.

Q. And do you remember being asked this 
question: “ You could observe the condition of 
these bolts from where you stood at that place?”
To which you answered: “Yes, sir.” That was 
true, was it not? A. Yes, sir. 80

Q. That was the question and answer that you 
gave at that time? A. Yes, sir.

Q. And, then, one more question: “And then 
you continued walking on down toward the end of 
the car?” To which you answered: “Yes, sir.” A.
Yes. sir.

Q. That was true? A. Yes, sir.
Q. Now, Mr. Schwall, there were four men in 

the gang besides you, were there not? A. Yes, sir.
40
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Q. One was Mr. Brown; he was the foreman?
A. Yes sir.

Q. And then there was Baldy Brahon or A. 
Baldy; yes, sir.

Q. And then there was Mr. Reed? A. Yes, sir.
Q. And then there was a fellow by the name of 

Watson? A. I just can’t recollect all their names.
Q. There was another fellow, was there not?

A. There was five of ns in the gang.
Q. Now, jnst prior to the happening of the ac-

cident what was Brown doing? A. Well, he was
working around the tank.

Q. Do you know where? A. No, I couldn’t
say.

Q. You could not say? A. Whether it was on 
the righthand side or lefthand side, or maybe he 
was facing the tank.

Q. But whereabouts you do not know? A. No. 
20 Q. And when you started to go down toward 

the end of the car do you remember where Brown 
was? A. He was in the car.

Q. He was in the car? A. Yes, sir.
Q. But he was not in between the end of the 

tank and the east end door, was he? A. No, sir.
Q. He was around, to the best of your knowl-

edge, working on the tank some place? A. Yes.
sir.

Q. Do you know where Baldy Brahon was at 
80 the time? A. He was working around the tank

the same way. A TT
Q. And do you know where he was? A. He

was in the car.
Q. He was in the car? A. Yes, sir.
Q. But he was not in between the end of the 

tank and this east end door? A. No, sir.
Q. When you started to go down there? A.

No, sir.
Q. And you do not know where he was work- 

40 ing on the tank at the time? A. No, sir.
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Q. iiow, then, this man Watson, what was he 
doing when yon started to go down towards the
end door? A. He may have been unloosening 
blocks. 8

Q. (By the Court.) What is that? A. The 
blocking, the shoring on this here tank.

Q* (By Mr. Scott.) But you do not know 
where he was when you started to go down to the 
east end door? A. No, sir. 10

Q. And you do not know what he was doing?
A. No, sir.

Q. He was not in the space between the end of 
the tank and the east end door when you started 
to go down? A. No, sir.

Q. Now, was Reed in the car at the time when 
you started to go down towards the east end door?
A. Yes, sir.

Q. What was he doing? A. Doing the same as 
the rest of the men were doing: working around 20 
the machine.

Q. Working around the tank? A. Yes, sir.
Q. And from the time that you started down 

from the end of the tank to the end door was 
Reed in between that space—in that space be-
tween the end of the tank and the east end door?
A. No, sir; there was nobody there—

Q* Bi fact, from the time you started down to 
the east end door there was nobody down at the 
end of that car? A. No, sir. ao

Q. Until after the accident happened? A. Yes 
sir. -

Q. You are positive of that? A. Yes, sir.
Q. Now, did you observe the movements and 

activities of all of these other four men during 
the entire time that they were on the car, or were 
you working, going about your own business? A.
Going about my own work.

Q. And you do not know who it was that un-
latched the door? 40
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Mr . L a i b l e : I object, if your Honor
please. There is no evidence that anybody 
unlatched it.

M r . S c o t t : I shall reframe the question.
T h e  C o u r t : Strike the question out.

Q. While you were in the car and working on 
the tank, doing your duty there, do you know 

lO whether any of the other men that I  have men-
tioned by name had anything to do with un-
fastening the latches of the door? A. Not to 
my knowledge.

Q. You did not see anybody? A. No, sir.
Q. They might have unfastened it without your 

knowledge—some one of them might have unfast-
ened it without your knowledge? A. Well, we 
all unloaded from the side of the car; we put 
our material from the truck in over the side of 

20 the car, and nobody had no intentions of going 
to the end of the car; because we had to move
it.

M r . S c o t t : I would like so much of the
answer with respect to the intentions of the 
other parties stricken out as irresponsive, if 
your Honor please.

T h e  C o u r t : S t r ik e  i t  o u t .

Q. So far as you know, some of the men I have 
mentioned by name might have unfastened the 

30 catches on the outside of the door without your
knowledge? A. That is true.

Q. Now, Mr. Schwall, have you ever paid any-
thing for doctors’ bills as the result of this ac-
cident? A. Not to the present time, not yet.

Q. Have you ever contracted or made any
arrangement with anybody—A. No, sir.

q . ___p a y  d o c t o r s ’ b i l l s  o n  a c c o u n t  o f  t h is

accident? A. No, sir.
Q. So that up to date you have neither had any40
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expense or contracted or agreed to pay anything 
with respect to medical expenses on account of 
this accident? A. No, sir.

Q. Your wages with Duckworth-Crawford were 
$13.50 a week? A. Yes, sir.

Q. And since the time of the injury have you 
received your wages from them in whole or in 
part for any length of time?

10
M b . L a i b l e  : I object to that, if your 

Honor please, unless Mr. Scott puts in that 
it has been for work or anything. If he re-
ceived any gifts from Duckworth-Crawford,
I do not think they could receive any credit 
from this accident.

T h e  C o u r t  : I  do not quite get the point 
of view. The witness has testified, I think, 
that he did no work after the accident— that 
he has done no work. You want to know if » 0  
he received any pay after the accident?

M r . S c o t t : A n y  w a g e s .

M r . L a i b l e  : I  object to it on the ground
that the question should imply whether it 
was received for work the plaintiff did for 
Duckworth & Crawford, not only in the na-
ture of money received by him, if he received 
any.

T h e  C o u r t  : The question is as to wages.
I think the question is not improper. The 30 
question is if you received any wages since 
the accident.

W i t n e s s  : N o ,  s ir .

Q. Where do you live at the present time, Mr.
Schwall? A. 31 Blum street.

Q. And you have lived there for how long? A.
A year and about eight months.

Q. And have you done any work at all—A.
No, sir.

40
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Q.—since the accident? A. No, sir.
Q. Have yon done any work as a watchman? 

A. Well, no, sir.
Q. None at all? A. No, sir.
Q. Have you endeavored to get any position 

as watchman? A. No, sir.
Q. Have you endeavored to get any work at 

all of any character? A. No, sir.
10

R e - D i r e c t  E x a m i n a t i o n  by Mr . L a i b l e  :

Q. Mr. Schwall, what time did this accident 
happen? A. Between eight and nine o’clock.

Q. And how long before the accident happened 
was it that the men had arrived at the scene of 
the accident there? A. I don’t get yon.

Q. (Question read.) A. The employees?
Q. I mean the wagon, or truck, that brought 

vou men up there? A. We were all there at the 
time.

Q. About hoAV long before the accident was it 
that the men had been driven up there, including 
yourself? A. About half an hour.

Q. And in that time, in the time that had elaps-
ed between the time of the accident happened and 
the time you got there, were you working on the 
tank? A. Around it; yes, sir.

Q. And all the men had gotten in the car to-
gether, had they not? A. Yes, sir.

30  Q. You did not see any men get around the car 
on the outside? A. No, sir.

Q. You all got in together? A. Over the side 
of the car; yes, sir.

Q. And Mr. Brown was the foreman, was he? 
A. Yes, sir.

Q. And he had charge of the men there? A. 
Yes, sir.

Q. Now, in order to get this tank out, Mr. 
Schwall, you had to lower this door, did you not? 
A. Yes, sir.

40
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Q. And then you put the tank on rollers and 
rolled it right over the door, did you not? A.
Yes, sir.

Q. You did not have to raise the tank after 
you had it on the rollers once? A. No, sir.

Q. This door laid almost level with the floor?
A. Yes, sir.

Q. And did you see any of the men at that 
door before you got there? A. No, sir. 10

Q. Did you notice the catches on the outside of 
the door after it had fallen? A. No, sir; I 
couldn’t get up.

Q. Now, you were asked by Mr. Scott if you had 
tried to get any work. Why did you not try to 
get any work? A. Well, my leg wouldn’t stand 
for it.

Q. And how long were you on crutches, Mr. 
Schwall? A. About nine months.

2 0Q. And you have been daily with your cane 
now? A. Yes, sir.

Q. You have daily walking with it? A. Yes, 
sir.

Q. How long did Dr. Mitchell attend you, do 
you know? A. Yes, sir; about nine weeks.

Q. About nine weeks? A. Nine weeks; yes, 
sir.

Q. Do you know what the hospital expenses 
were? A. No, sir.

Q. Have you been asked to pay anything to 80  
the hospital? A. No, sir.

Q. Have you made any agreement to pay any-
body, to pay the hospital or the doctor, in this 
case, Mr. Schwall? A. I  would, provided I got 
work.

Q. You mean if you had the money you would 
pay it? A. Yes, sir.

Q. You have not got the money? A. No, sir.
Q. You do not know what the doctor’s bill was, 

do you? A. No, sir. 40
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B y  t h e  C o u k t :

Q. Let me ask you a question, Mr. Schwall. 
Did any other person go down with you from the
tank toward the door? A. Ko, sir.

Q. In what part of the car did you go down—
I mean whether it was in the middle or on the 
one side or the other side? A. In the center of 

10 the car.
Q. This photograph P-1 shows the A. You

see, on the inside of the car
Q. I am not talking about the inside of the car. 

That s Iio a v s  the outside arrangement for holding 
the door in place, does it not? A. Yes, sir.

Q . H a v e  y o u  b e e n  a c q u a in te d  w it h  g o n d o la  

c a r s ?  A .  W e l l ,  I  h a v e  b e e n  a  r a i lr o a d  m a n  fo r  

s o m e w h e r e  a r o u n d  tA ven ty o d d  y e a r s , t w e n t y -

s e v e n  y e a r s . .
2G Q. Have you had any experience in opening a

door fastened on the outside, as that is? A. Yes, 
sir*

Q . A n d  hoAV w o u ld  y o u  d o  i t ?  A .  F r o m  th e  

in s id e , l i f t  th e  le v e r  u p — t h a t  w o u ld  u n la t c h  th e  

d o o r  o n  th e  o n e  s id e — a n d  w a lk  o v e r  o n  t h e  o th e r  

s id e  a n d  u n la t c h  th e  o th e r  s id e , a n d  th e n  w a lk

away and let the door go in.
Q. Where is the lever? A. Well, from the

picture there you can’t see it. About 4 or 6 in-
ches below there from the top.

80 Q. A  metal strap? A. A  piece of iron; it goes
a r o u n d  s t r a ig h t .

Q. Kind of a key? A. Yes, sir.
Q. Just point out where the lever is? A. Here; 

it goes over this way (indicating on photograph). 
Q. This key here? A. Yes, sir. The same on

the other side.
Q. How do you detach it? A. You lift them up. 
Q. You lift what up? A. These here latches. 
Q. With your hand? A. Yes, sir.

40
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Q. Just pull them up? A. Yes, sir.
Q. You referred to a lever? A. I call it a 

lever.
Q. That is what you call it? A. Yes, sir.
Q. And you could do that from the—A. From 

the outside or inside.
Q. From the outside or inside? A. Yes, sir.
Q. And if you were inside—A. You would walk 

up to the end of the door. 10
Q. to u  would go to one end and—A. Release 

one side.
Q. and release the catch, and then you would 

go to the other end and release the catch? A.
Yes, and then you would walk away from the 
door.

Q. How would you keep the door from falling 
on you? A. Jump away; you would know that 
the door was loose, in order to come down.

Q. You would get out of the way? a . Yes, sir. 20 
Q. When you went down toward the end of the 

car toward the door had you seen anything done 
to the door in the way of loosening it? A. No, 
sir.

Q. Have you any reason to think that it was 
loose? A. No.

Q. Now, about this way of getting the tank out 
by rollers and the door. What door is that, the 
door at the end of the car? A. Yes, sir.

Q. Where would the rollers be put? A. Well, 30 
you would leave this door down, and you would 
build a foundation after you got your tank rais-
ed up, and you would shove your roller, and you 
would take your plank and shove it underneath.

Q. What would you put your roller under-
neath? A. In order to come over the door.

Q. Under the door? A. No, over the door, 
so as to bring your piece of machinery, or your 
tank, outside of the car, to roll it outside, in or-
der to get it on your truck. 4 0
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Q. Then the tank would be rolled—A. From 
the center of the car—

Q. —over the door? A. Yes, sir.
Q. And so taken out at the end of the car? A. 

Yes, sir.

R e -C r o s s  E x a m i n a t i o n  b y  M r . S c o t t :

10 Q. Mr. Schwall, in regard to the question that 
the Court just asked you, you have used the ex-
pression, “jump away,” after you unfastened the 
door. After you got both of the catches unfasten-
ed would the door come down so quickly that it 
would necessitate your jumping away? A. Well, 
no, sir.

Q. Now, why would you jump away? A. 
Well, to be on safety’s side, to get out of the road, 
so that it wouldn’t get you.

20 Q. Ordinarily would the safe thing be to jump 
away? A. Certainly.

B y  t h e  C o u r t :

Q. About how wide was the door? A. About 
3 feet.

Q. That is 18 inches (indicating). About twice 
that? A. Yes, sir.

B y  M r . S c o t t :

Q. After you got both catches off the safe thing 
30 to do was to get out of the neighborhood of the 

swing of the door? A. Certainly.

F u r t h e r  D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. What would be the usual way of opening 
that door, would it be from the inside or outside, 
Mr. Schwall? A. From the outside.

Q. But you could open it from the inside? A. 
Yes, sir.

Q. But the ordinary rule is from the outside? 
A. Yes, sir.

40
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Q. And yon would open it up and push it in?
A. Yes, sir.

Q. That would be the safest way? A. Yes, sir.

F u r t h e r  C r o s s  E x a m i n a t i o n  by M r . S c o t t  :

Q. Was there any necessity for pushing the 
door in after you got the catches off? A. It was 
supposed to be loose, in order to give it play to 10 
drop inside of the car.

Q. Being naturally loose after it was uncatched 
it would natuarally fall inside on the floor of the 
car? A. Yes, sir.

Q. (By the Court.) If you opened it from the 
outside what would you stand on? A. On the 
end sill. There is supposed to be a board there 
about one foot wide, or probably less.

M r . L a i b l e  : If your Honor please, I want 
to call the doctor out of order. 520

A u g u s t u s  J. M i t c h e l l , sworn in behalf of de-
fendant.

D i r e c t  E x a m i n a t i o n  by Mr . L a i b l e  :

Q. Dr. Mitchell, you are practising physician 
of the City of Newark? A. Yes, sir.

Q. How long have you been practising as such?
A. Over twenty years. 30

Q. Are you a graduate of medical institutions?
A. The City Hospital and St. James Hospital.

Q. Did you treat Mr. Schwall in this case’
A. I did.

Q. How long did you treat him? A. Nine 
weeks.

Q. Where was it? A. St. James Hospital.
Q. What did you treat him for, Doctor? A. A  

compound fracture of both bones of the leg, the
40
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tibia and fibula, or, rather, right near the ankle 
joint.

Q. And what was the condition when you first 
saw him of that ankle, Doctor? A. Both bones 
were broken and they were exposed through the 
skin and mashed up.

Q. What is his present condition, Doctor? You
have examined him since then, have you not? A. 

10 _Yes, sir.
Q. When? A. I examined him here a day or 

two ago.
Q. And what was his condition then? A. 

Why, he was still lame; the leg will never be 
right; he has got a permanent injury.

Q. Now, Doctor, considering that Mr. Schwall 
did work as a rigger and general laborer, do you 
think that he will be able to use that leg as such 
again? A. No.

A Q. Why not? A. He can’t get around on it.
Q. Will it ever be in a condition where he will 

be able to use his leg to work? A. No, sir.
Q. Why not, Doctor? A. On account of the 

deformity and the weakened condition of that 
ankle joint.

Q. Would you say, Doctor, that the entire use 
of the leg with regard to the use for working is 
gone, or what percentage of it? A. So far as 
manual labor is concerned, getting up and down 
and doing any active work. He might stand 
around, where he could stand Or sit down and 
just use his hands only.

Q. Well, do you think he would be ever able 
to use that leg without a cane? A. No, I don’t 
think he will.

Q. Do you know what your bill was in this 
case, Doctor? A. Why, a hundred dollars, and 
the hospital fees are about a hundred dollars.

40
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C r o s s  E x a m i n a t i o n  b y  t vt r . S c o t t  i

Q. Have your fees been paid, Doctor? A. No, 
sir.

Q. What arrangements did yon make at the 
time that yon treated Mr. Schwall? What hospi-
tal were yon connected with? A. St. James’s 
Hospital.

Q. In what capacity were yon connected with 10 
that hospital? A. Visiting surgeon.

Q. Is St. James’s a public or private hospital?
A. It is both; it is a public—it is a semi-public 
hospital.

Q. And was Mr. Schwall a private patient of 
yours there? A. He was.

Q. In a private ward? A. Private ward; yes, 
sir.

Q. Will you tell us under what circumstances 
Mr. Schwall became a private patient of yours?
A. By his own volition; he stated to me that he 
wanted me to take care of him personally. I  
usually turn a lot of the cases over to my 
assistant to take care of them; that is, we all 
do, in aU public institutions; and he said he 
wanted me to take care of him personally and 
would pay me for my trouble.

Q. He said he would pay you for your trouble?
A. For my services.

Q. Well, I mean that. That was the arrange- 30 
ment that you made with regard to your services 
to Mr. Schwall? A. Yes, sir.

Q. Now, you spoke something about a hundred 
dollars hospital fees. What is that? A. That 
is because he is a private patient; he immediately 
becomes—the hospital fees are also charged against 
all private patients.

Q. Charged against private patients? A. Yes, 
sir.

Q. You do not become responsible to the hos- 40
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pital for that hundred dollars, do you? A. Prac-
tically, I do. In all liability cases, and so forth, 
I take that responsibility of sending a bill for the 
hospital charges.

Q. You speak of all liability cases. What have 
you reference to? What application has liability 
cases to Mr. Schwall’s case?

lO Me . La ib l e : I object to that as immate-
rial, if your Honor please.

T h e  C o u r t  : The question is in what sense 
the witness uses the word “ liability” .

A. Well, the hospital and the doctors hav<$ 
agreed— Is that what you want to know?

Q. I just wanted to know in what sense you used 
the expression, because I am unfamiliar with the 
expression, and I think we are entitled to know. 
A. Yes. If you want to know, the hospitals feel 
that where corporations are insured there is no 
reason why the City of Newark or any ‘hospital 
should take care of a case for five or six weeks 
or longer and not get paid for it.

Q. And this hospital bill of $100, is that as-
sessed to any special person? A. Assessed?

M r . L a i b l e : T h a t  is  ob jected  to  on  the  

g ro u n d  th a t it  is  im m a te ria l.

W i t n e s s : It simply means that it helps to 
maintain the hospital.

Q. I mean with regard to the collection of this 
$100. A. It is assessed to me, if you want to call 
it assessed.

Q. You have not paid it? A. No, but I expect 
to pay it, if I ever get paid myself.

Q. And if you are never paid yourself— A. 
Then I get stuck.

Q. If you are never paid yourself, Doctor, will 
the hospital collect this money from you? A. Col-
lect it from me?
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Q. From you. A. Well, I am morally bound 
to pay it, but.the Sisters in charge feel the same 
as I do. It is the unfortunate part that we do a 
lot of work and never get paid for it.

Q. In explaining the expression “liability cases” , 
you mentioned the fact that where the companies 
were insured— A. Yes, sir.

Q. —in connection with the items that we have 
been talking about. Will you explain just what * °  
that situation has. to..do with, those charges of 
yours that you have, testified about? A. They 
have nothing to do with.if, not in this case.

Q. So that was just a voluntary, .irrelevant re-
mark respecting this ease? A. Why, yes. You 
spoke about it , being a public hospital. If some 
poor unfortunate—did you want me to explain 
why? For instance, if some ppor unfortunate 
happens to fall on the street and break his. leg .... 
or fracture his skull, and they are brought in, 
they don’t expect ever to get a penny, and. neither 
does the doctor; we don’t expect that; but we feel 
that cases that are insured, firms that are insured, 
paid their insurance, why, .there is no. reason why 
the doctors or the hospital should give free treat-
ment.

Q. And they naturally look to whom to get 
their pay? A. Why, the firm.

Q. Now, when Mr. Schwall came to the hospital 
had you previously met Mr. Schwall, before the *i0 
accident? A. No—yes, I had; I had seen him 
dozens of times, and I guess he knew me.

Q. And did you know with respect to his circum-
stances? A. Did I?

Q. Yes. A. Why, I  didn’t think of that at the 
time. I never look at circumstances when there 
is an accident.

Q. I do not mean to impugn the fact; that, I  
know, has nothing to do with your professional 40
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treatment ; but I am trying to classify Mr. 
Schwall in one of the lists or kind of patients 
that were received by the hospital in their minis-
tration of mercy. Would you consider Mr. 
Schwall one of these poor, unfortunate persons? 
A. Why, no.

Q. You did not consider him— A. I didn't 
consider him, not when he was injured by a big 

lü  railroad corporation, or any other corporation.
Q. Well, the fact that it appears, or you knew, 

that he was injured by a great railroad corpora-
tion immediately gave him a different financial 
status in your mind? A. Not at all, no, not at all, 
not so far as he was concerned, it was not, but 
with regard to the finishing up of the bill, that 
is all, it gave him a different standing.

Q. In other words, you are going to place it 
over on the railroad corporation? A. No, I don’t 
mean that at alL It is simply that, if he is paid, 
we think we ought to be paid ; that is all ; nothing 
more than that.

Q. Now, you saw Mr. Schwall while he was in 
the hospital? A. Nine weeks.

Q. Did you make any X-rays? A. Yes, sir.
Q. Did you take them yourself? A. No. I db 

take them, but I do not have a portable machine.
Q. Did you inform the counsel for the plaintiff 

that X-rays had been taken? A. No, I didn’t in- 
form him.

Q. Did you think that they would be of some 
assistance in making the determination with re-
spect to the condition of this man’s leg? A. At 
the time, yes, and I got my benefit from the 
.result of the X-rays, and that was sufficient for 
me.

Q. And they were taken shortly after the acci-
dent? A. Yes, sir.

40 Q. Have any been taken recently, to your 
knowledge? A. Not that I know of.
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Q. And with respect to the condition ot the 
man’s leg, you say you get your help and assist-
ance with regard to the injury from the X-ray?
A. Yes.

Q. Is that the best and surest way of diagnos-
ing an injury of this character? A. By all 
means.

Q. Your last examination of two or three days 
ago was not by means of an X-ray? A. Xo, there 
is no need of an X-ray now.

Q. The bones have knitted? A. Certainly, by 
this time.

Q. Well, they have, Doctor, in your opinion?
A. Yes, sure.

Q. He has a deformity at the present time? A.
A permanent deformity.

Q. He can stand on his leg, can he not? A. Oh, 
yes. o

Q. Could you tell from your examination how 
the bones had knitted with respect to their align-
ment? A. Yes, you can see that by the looks, by 
looking at it.

Q. From the outside? A. Yes.
Q. And did they align properly in knitting? A.

Xo, they couldn’t align properly.
Q. Could not an operation have been performed 

producing a better result than was produced in this 
case? A  Xo, sir.

Q. You have not seen Schwall except while he 150 
was in the hospital and this recent time and to-
day in court? A. Xo.

Q. And you do not know whether he walks 
around at times without a cane or not? A. I do 
not.

Q. He has actually walked around here in court 
this morning, has he not? A. Well, he might 
walk without a cane; I didn’t say he couldn’t 
walk without a cane.

40
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Q. What tests did you subject him to 'with 
respect to his ability to use his leg? A. What 
test?

Q. Any test? A. Why, by manipulation.
Q. And did that satisfy you conclusively that

he is not able to use his leg any length of time?
A. Why, anybody with any ordinary judgment by
looking at the leg could see that.10 ® °Q. It doesn’t take a doctor to do that? A  It 
doesn’t take a doctor to see that.

Mr . L a i b l e : I will offer to have it ex-
hibited, Mr. Scott, if you wish it.

B e -D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. Doctor, the purpose of an X-ray is merely to 
assist the doctor in knowing how to knit the 
bones together, is it not? A. Not to knit them 
together, but knowing the state of affairs and to 
replace the fragments as much as possible in their 
proper condition, that is all.

B y  t h e  C o u r t  :

Q. Was there a shortening of the limb, Doctor? 
A. Yes, there is a shortening.

Q. Can you tell us how much? A. He has 
probably got—I didn’t measure it, but he probably 
has half an inch of shortening. You see, the 

80 bones were broken not only once, but two or 
three times. What I mean by that, if it was 
just an ordinary simple fracture, it was all right, 
but it is just like a match; you break two parts 
of it, and you have got a fragment in between; 
you have not got a straight break (illustrating with 
match), and that fragment you can’t straighten 
out and keep it in place; that was the trouble.

Q. Did the bones protrude through the skin? 
A. Yes, sir; they protruded through the skin, both 
bones.
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Q. Was the ankle joint itself injured? A. The 
ankle joint was not injured, and that is the 
reason I did not want to operate, because it wts 
bo  close to the ankle joint, and if we had he would 
have a stiff ankle joint.

Q. Then the ankle point is still useful? A. It 
is partly useful.

Q. How much limitation of motion, would you 
say he has, about? A. The limitation is about ^^ 
three-quarters.

Q. The limitation is three-quarters? A. Yes, 
sir.

Q. Leaving a quarter? A. Yes, sir.
Q. He can raise and lower his foot somewhat?

A. Yes, sir.
Q. Not the full extent? A. Not the full extent.

B y  M r . L a i b l b :

Q. The condition that his foot is in at the 
present time, does that cause him any pain? A.
It usually does.

Q. Hid he have much pain in the hospital, 
Doctor? A. Well, that I can’t say.

R e -C r o s s  E x a m i n a t i o n  b y  M r . S c o t t :

Q. What is the present condition of his leg that 
usually does cause him pain? A. Why, with all 
injuries to bones, and where the nerve has been 
injured, you have pain; in any change of weather yo  
you have got pain there. I might say that that 
is my own experience; I have got a bad ankle my-
self, and I  know I feel it every time we have a 
change in the weather.

F u r t h e r  D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. Doctor, in the condition that this ankle is 
in, if  Mr. Schwall should stand on it considerably, 
what effect would that have on it? A. Why, 
probably he would have more pain. °
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A s a  D u c k w o r t h , sw orn  in  b e h a lf o f p la in t if f .

D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. Mr. Duckworth, you are connected with the 
Duckworth-Crawford Company? A. Yes, sir.

Q. As what? A. General manager.
Q. Do you know Mr. Schwall ? A. Yes, sir.

10 Q. Was he in your employ in September, 1916? 
A. Yes, sir.

Q. Now, did you send him with a gang of men 
to the D. L. & W. Railroad yards? A. In Harri-
son; yes, sir.

Q. And what did you send him there for? A. 
To unload a machine for the Edison Lamp Works.

Q. And how did you come to send him over 
there? A. The day previous the Edison Lamp 
Works called up and asked us to look at a 

20 machine there that they had, so as to have it 
taken out of the car and taken to their plant, so 
that we could notice what kind of a truck to load 
it on.

B y  t h e  C o u r t :

Q. What company called up? A. The Edison 
Lamp Works. There are so many people there, 
I can’t name them, but it was the Edison Lamp 
Works.

SO Q* Their works are in Harrison? A. Yes, sir.
Q. And they called up? A. Yes, sir; on the 

telephone.

B y  M r . L a i b l e  :

Q. And what did you do then? A. Why, I had 
my foreman in charge do the work for the Edison 
Lamp Works at the time.

B y  t h e  C o u r t :

Q. He was your foreman? A. Yes, sir.
4©
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Q. And he did the work for the Edison Lamp 
Works? A. Yes, sir.

B y  M r . L a i b l e :

Q. Was he doing a job for you? A. Yes, sir; 
working for us.

Q. He was not employed by the Electric Com-
pany? A. No, sir.

Q. He was employed by yon and he was doing 10 
work for you? A. For us.

Q. And you sent him over to the yards? A. 
lies, to take the dimensions of the machine, to see 
what he needed the next day to take it from the 
cars.

Q. And the next day you sent whom over there?
A. I sent Brown with a—a man by the name of 
Brown, and Baldy—I always called him Baldy— 
and Schwall, and—well, there was five men alto-
gether. ao

Q. You do not remember their names? A. Not 
offhanded.

Q. Well, Schwall was one of the gang? A.
Yes, sir.

Q. How much were you paying Schwall a week?
A. I believe a week it was $13.50 at that time.

Q. How long have you known Mr. Schwall? A.
Oh, I have known him, I guess, for eight or ten 
years.

Q. And have you known him as a good worker? 80 
A. Yes, sir.

Q. What was his physical condition at the time, 
he was working for you? A. Why, as far as I 
noticed, all excepting the one leg that he had off, 
he was all right.

Q. He has got a wooden leg? A. Yes, sir.
Q. Was his right foot all right? A. Sure; he 

walked with it without a cane or anything.
Q. You did not see this accident or know any-

thing about it? A. No, I wasn’t there. 40
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A sa D uckw oorth— Cross.

C r o s s  E x a m i n a t i o n  b y  M r . S c o t t :

Q. This telephone call came into your office the 
day before the accident, Mr. Duckworth? A. 
Yes, sir.

Q. That was August 31, 1916? A. Well, the
day previous to the accident; the date I don’t
really know. io  JQ. Was it in the morning? A. No, if I am not 
mistaken, I think it was—I couldn’t answer that; 
I am not sure. In fact, I don’t think I myself re-
ceived it; the office help received it. I was out, 
and when I came in they told me wThat happened, 
or what was wanted.

B y  t h e  C o u r t  :

Q. What you have answered in response to the 
question as to what was told you by the Edison 

20 Lamp Works was that they wanted you to look at 
a machine that they had over at the Harrison 
freight yards in a car there? A. Yes, sir.

Q. For the purpose of seeing what kind of a 
truck was necessary to be used to unload it? A. 
Yes, sir.

Q. And that was all the conversation? A. Yes, 
sir.

30

40
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W illia m  C. B row n— D ire c t.

W i l l i a m  C. B r o w n , sworn in behalf of plain- ' 
tiff.

D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. Mr. Brown, where do you live? A. 80 Sum-
mer avenue.

Q. And by whom are you employed? A. Duck- 
worth-Crawford Company. ^

Q. And by whom were you employed on or about 
September 1, 1916? A. By the same people.

Q. As what? A  Rigger.
Q. Were you present when Mr. Schwall was in-

jured? A. Yes, sir; I was working on the same 
job.

Q. The same job? A. I had charge of it.
Q. You were in charge of the men? A. Yes, 

sir.
Q. Now, had you gone over there the day before zo  

that? A. Yes, sir; I was down the day before, 
and I looked at that car to see what we needed 
to move the tank off of it.

Q. And did you see anybody there from the 
railroad? A. Well, the agent of the Harrison 
freight yard.

Q. Where was he? A. I stopped at his office 
and told him that the car would have to be moved 
so that I could get the machine out of the end.

Q. (By the Court.) Whose office was it? A. au
D. L. & W. Railroad’s freight office.

Q. You did not mention the man’s name? A.
No, sir; I didn’t know his name; I don’t know 
it yet.

Q. You went to the freight office of the D. L. &
W.? A. Yes, sir.

Q. Where is that, in Harrison? A. Yes, sir.

B y  M r . L a i b l e  :

Q. And you saw him about this car? A. Yes, 4 o  
sir.
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Q. What did he do? A. I told him that the 
other cars would have to be moved down so that 
I could get the machine out of the end, and he 
said he would have it done in the morning for us,,

Q. And you went there the next day? A. Yes, 
sir.

Q. And what did you do then? A. Well, I 
planked the track, I got my tools insicle and got 
the men in there, and we. loosened the machine up, 
and while I was jacking it up I told three men 
to take the door down so that we could get it out 
of the end, and while myself and one of the men, 
I think it was Baldy, were putting the rollers 
under the machine I heard Schwall holler, and I 
looked I came from behind the machine and I 
looked and I seen the door was lying on him, and 
there was three or four of us got a hold of it and

0 „ lifted it off of him.
V

Q. At the time the door fell was there anybody else 
around Schwall? A. I don’t know who else was 
there, but the whole gang ran to him as soon as the 
door fell and he hollered.

Q. The whole gang ran to him? A. Yes, sir.
Q. Did you notice this door before you sent any-

body there? A. No, sir; I did not.
Q. Did you notice what the condition oif it was 

afterwards? A. I noticed it lying on his leg; that
is all I could see.

30 Q. What was its condition? Was it in good 
condition? A. No, it fell over on his leg; it was 
loose.

Q. Loose how? A. Of course, it came loose a| 
the top and came down on his leg; it was loose 
at the top and bottom, and we picked it up and 
carried it back to its place.

Q. You picked it up? A. Yes, sir; picked it up 
bodily.

40 Q- Were there any fastenings on it? A. No, 
sir; none at all.



65

W illia m  C. B row n— D ire c t.

Q. You could pick it up and move it around?
A. Yes, sir.

Q. That was immediately after the accident?
A. Yes, sir ; that was immediately after the acci-
dent.

Q. How heavy was that door? A. I should 
judge it would weigh around 600 or 700 pounds; 
it was a two and a half plank, three boards, with 
about half an inch of iron, lined inside.

B y  t h e  C o u r t :

Q. A  two and a half inch plank, three boards?
A. Yes, sir.

Q. One over another, you mean? A. Yes, sir.
Q. What would that make the thickness, three 

times two and a half? A. No, sir; it was two and 
a half inches thick; I guess they were about 10 
inch plank, a 12 inch plank.

ae
B y  M r . L a i b l e :

Q. When you first got there you drove up how?
A. Drove up alongside of the car.

Q. As close to the car as you could? A. Yes, 
sir.

Q. And then you threw the tools inside, the 
rope and everything? A. Yes, sir.

Q. And then all the men got in? A. Yes, sir.
Q. Did any of the men go to this door before 

it fell? A. No, sir; not until I told them; I told s o  
them to go and open the door so that we could get 
the machine out.

Q. Did you see anybody of the railroad there 
that morning? A. I didn’t until after I reported 
that this man was hurt.

Q. How did you get into the car, Mr. Brown?
A. Over the side.

Q. By jumping over it? A. Yes, sir.' %
Q. And what time had you got there? A. I  

should judge between eight and nine o’clock. 40



66

W illia m  C. B row n— D ire c t.

Q. Anri what time did the accident happen? 
A. Well, around nine.

Q. And what did yon do after the door had 
fallen? A. Well, we lifted the door off, and I 
sent one of the fellows to call up for an ambu-
lance to take him to the hospital, and one of the 
other fellpws, Baldy, I think it was, I sent for 
his brother, at the steel w-orks; I called np my 
boss at the same time.

Q. And Mr. Schwall was taken to the hospital-, 
was he? A. Yes, sir.

Q. Did you notice what the condition of his leg 
was? A. Well, it was bleeding; that is alt I could 
see. We tied it up in a couple of pocket handker-
chiefs we had there. The doctor came with the 
ambulance.

Q. When you lifted the door away from Mr, 
Schwall did you see whether it was just as if & 
had fallen over, as if it had hinges on, or what 
was the condition? A; It dropped oyer the same 
as the hinge would have held it, but there was none 
there; it dropped right down.

Q. What Vas its position when it was down, 
was it level with the end of the car? A. Well, 
it was about that much from the end, from its 
natural position (indicating).

Q. (By the Court.) Can you tell us how far 
that was? A. About a foot. 

a °  Q. (By Mr. Laible.) It moved away from where
it should be? A. Yes, sir.

B y  t h e  C o u r t  : Y

Q. You mean the bottom— ? A. Yes, sir; the 
bottom.

q . --------- had gotten away from the place where
it would naturally rest about a foot? A. Yes, sir • 
from its natural place.
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B y  M r . L a i b l e  : *
Q. Afterwards you took this tank out? A.

Yes, sir.
Q. And you took it over to the— A. Over to 

the Edison plant.
Q. After the accident did the railroad company 

come up and take away these other cars?

Objected to. 10
T h e  C o u r t  : Is that important?
(Question withdrawn.)

Q. If this door had opened in properly, how 
would you move this tank out, right over the door 
while it was lying flat? A. Yes, sir; roll it right 
over the door, skid it over with rollers.

Q. (By the Court.) Do you know what that 
tank weighed? A. I think it was billed out at 
six tons; I am not sure. «¡o

Q. (By Mr. Laible.) How long did it take to 
prepare that tank to move it to the end of the car 
before you told these three men to go up and take 
the door down? A. About thirty minutes.

B y  t h e  C o u r t  :

Q. You mean that the tank had been moved to 
the end of the car? A. To get it ready to move.

Q. You had not moved it? A. We hadn’t 
moved it.

80
B y  M r . L a i b l e :

Q. Then you had to put rollers under it? A.
Yes.

Q. How much did the tank weigh?

T h e  C o u r t : He said it w as billed a t six 
tons.

A. I  think it was billed out at six tons.

40
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W illia m  C. B row n— Cross.

C r o s s  E x a m i n a t i o n  b y  M r . S c o t t :

Q. I think you said three men were set down 
to drop this door? A. Yes, sir.

Q. Yon don’t know which ones? A. I don’t 
know exactly which ones.

Q. Yon know that Schwall was one of them?
A. Yes, sir; I know Schwall was one. 

l O  'Q. But you do not know whether Baldy was 
one of them? A. Baldy—

Q. Or Reed? A. I think it was Watson; I am 
not sure.

Q. Or Watson? A. I know there was three of 
them I told to go there.

Q. (By the Court.) Baldy was one? A. I am 
sure Baldy was one, and I think the other one 
was Watson.

Q. (By Mr. Scott.) What makes you sure it 
was Watson, Mr. Brown? A. I think it was him; 
I am pretty sure it was him; I don’t know exactly 
who it was.

Q. You do not know exactly who the third man 
was? A. No.

Q. It may have been either Watson or Reed? 
A. It may have been; one or the other; I don’t 
know; I am not sure.

Q. It may have been tieher Watson or Reed? 
A. Yes, sir.

a o  Q. Now, the only machinery in this car when 
you went down the day before the accident to 
look it over was this six ton tank? A. This tank 
and a lid for it, that is all.

Q. The lid for the tank? A. Yes, sir.
Q. Was that all crated in or fastened to the 

car in any way? A. The lid lay loose in one end 
of the car and the tank was nailed, or strapped, 
to the car. _.

40
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Q. What do you mean by “strapped to the car” ?
A. It was wired across to keep it from shifting, 
and blocked at the bottom by blocks.

Q. You made no particular observation of this 
door in the rear of the car before the accident, 
did you? A. No, sir.

Q. Neither from the inside or outside? A. No, 
sir, I did not.

Q. From what observation you did make before 1 
the accident, the door looked to be apparently in 
proper condition? A. As far as I noticed. I 
never paid no attention to how the door was.

Q. But nothing unusual with respect to the 
door attracted your attention to it? A. No, sir.

By  t h e  Co u r t :

Q. Let me ask you a question. Suppose this 
door, instead of falling, had come down in the 
ordinary way, what would you then have done ao  
next? A. Sir? #

Q. What would you then have done next after 
the door had been lowered, supposing there had 
been no accident? A. We would have unloaded 
the machine then.

Q. How near was the end of the car to some 
other car? A. You mean the end the door fell 
on?

Q. Yes. A. That was, I should judge, about 15 
feet; there was room enough to back a 15 foot ao  
truck in.

Q. There was room enough for that? A. Yes, 
sir.

40
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B a ld y  B rahon— D ire c t.

B a l d y  B r a h o n , sworn in behalf of plaintiff.

D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. Mr. Brahon, where do yon live? A. 35 
Seventh avenue.

Q. By whom are you employed? A. My boss.
Q. Whom do you work for now? A. I am work- 

10 ing on the meadows.
Q. Down in the dye works? A. The dye works.
Q. For whom were you working on September 1, 

1916? A. Mr. Duckworth.
Q. Duckworth & Crawford? A. Yes, sir.
Q. Where were you on that day? A. In 1916?
Q. Yes. A. That is hard to tell, in 1916.
Q. (By the Court.) Where were you on the 

day of the accident? Where were you when 
Schwall was hurt? A. When this fellow got 

ao  hurt?
Q. (By Mr. Laible.) Yes, where were you 

when Schwall was hurt? A. I was Over in Har-
rison. I am half asleep; I worked all night; you 
will have to wake me up. I was in Harrison.

Q. Whereabouts in Harrison? A. Down at the 
D. L. & W. freight depot, the freight station.

Q. The D. L. & W. freight station? A. Yes, 
sir.

Q. Whom were you with? A. Bill Brown, 
ao  Q- Who else? A. This man that got hurt—we 

call him Bert; I don’t know what you call him— 
and Mr. Beed and a fellow called Jackson; I for-
get the other fellow’s name.

Q. (By the Court.) Schwall was there? A. 
That is the one I was telling about; we used to 
call him Bert, for a short name, I suppose.

Q. (By Mr. Laible.) The other fellow’s name 
was Watson, was it not? A. Watson.

Q. What time of the day did you go over there? 
40 A. We left the place—we got over there a little 

about eight or a little after eight.
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Q. And how did yon go over tliere? A. We 
drove over.

Q. With a truck? A. A truck, a wagon.
Q. All the men on one wagon? A. Sure.
Q. Who was the foreman? A. Bill Brown was 

foreman.
Q. And when you got over there what did you 

do with the truck? A. Pulled up—we found the jo
car and pulled alongside of it.

Q. And what did you do then? A. We got our 
stuff off and threw it on the car, what we wanted, 
and Bill gets a jack, and I gets a jack and started 
jacking this machine up; we started jacking; 
he was on one side and I was on the other side.

Q. What was this that you were jacking up?
A. I don’t know; it was iron, something; I don’t 
know what you call it; a fan, or some machinery.

Q. A cylinder? A. Some kind of a machine.
Q. Was it round shaped or square, or what?

A. It was made something like a drum.
Q. Where were the other men? A. We was all 

around there, working around, and Bill Brown 
told someone to go and move the door, to get the 
door set, so that when the engine came down we 
could get this thing out of the end of the car, so 
that we could get out of the end of the car; it 
had to come out.

Q. Did you see Schwall get hurt? A. I didn’t
A  O  O

see him get hurt; I heard it, and I looked 
around then and the door was on his leg.

Q. And what did you do then? A. I  went and 
got hold of the door.

Q. Who was the first man that got to him? A.
I got there first; when I looked around to see him 
I went right around the tank.

Q. Where were the other men? A. They were 
all coming.

Q. You got there first? A. Sure; I was closest 
to him.
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Q. Was there anybody there when he fell? A. 
I don’t see anything there.

Q. Where was Mr. Reed? A. Mr. Reed?
Q. Yes. A. He was on the car there.
Q. Where? A. He was on the same car that 

we was on.
Q. But where was he? A. I don’t know; about 

the center; somewhere about the machine, any-
how.

Q. Were there any other men up by the door 
besides Schwall ? A. I didn’t see anybody.

Q. Yon were the first one that got there? A. 
Sure; I was nearest him.

Q. Did you notice the door after it had fallen 
on him, what the condition of it was? A. We 
lifted the door up. I didn’t notice the door, be-
cause I took my handkerchief and tied it around 
his ankle, and he told me to go for his brother, 
and I left and went over to the steel works to 
get his brother.

Q. Yon do not know what happened to the 
door? A. No, sir; I don’t know what happened 
to the door.

Q. What was the .condition of Mr. Schwall’s 
foot when yon tied the handkerchief on it? A. 
The bone was sticking out about like that (indi-
cating). *

Q. Anything else? A. I tied the handkerchief 
around his ankle like that (indicating).

Q. When did you see Mr. Schwall again? A. 
Last summer some time was the first time I  seen 
him.

C r o s s  E x a m i n a t i o n  b y  M r . S c o t t :

Q. Mr. Brahon, you did not see this accident 
happen to Mr. Schwall, did you? A. I didn’t 
see it happen, but I seen it right after, that is all.
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Q. At the time the accident happened the first 
thing you knew about it you heard Schwall holler? 
A. Yes, I heard him holler.

Q. And you were working on the tank with Mr. 
Brown? A. Yes, sir.

Q. Mr. Brown was on one side and you on 
the other? A. That is right; I was right here 
and he was right over there on the other side (in-
dicating).

Q. What was Wratson doing? A. Bill told him 
to go and do something; I couldn’t tell what he 
was doing.

Q. You could not tell what Watson was doing? 
A. No, sir. I was attending to my own work; 
I didn’t have no time to bother with him.

Q. Do you know what Reed was doing just 
before the accident? A. No, sir; I don’t know 
exactly what he was doing. Bill told him to do 
something; I don’t know what it was.

T h e  C o u r t : Just say yes o r  n o .

Q. Were you one of the three men that Bill 
Brown told to go down and let down the door? 
A. No, I wasn’t one of them.

Q. You were not one of the men? A. No.
Q. And you do not know why the door hap-

pened to fall at the particular time it did fall on 
Bert, or Mr. Schwall, do you? A. Sir?

Q. You do not know why the door did fall on 
Bert, or Mr. Schwall? A. No, sir; I do not.

P l a i n t i f f  R e s t s .

40
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W i l l i a m  R. K a i n , sworn on behalf of defend-
ant. *

D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

Q. Mr. Kain, yon are the freight agent of the 
Delaware, Lackawanna & Western Railroad, at 
Harrison? A. Not the freight agent; in charge 

19 of the freight station and yards; it conies under 
the Newark station.

Q. On September 1, 1916, do you remember an 
accident happening at the Harrison yards? A.
I do.

Q. Where did that accident happen? A. It hap-
pened in the freight yards, in a car in the freight 
yards.

Q. And what was the character of the accident, 
in a general way, what happened? A. Why, Mr. 

a o  Schwall had his leg broken.
Q. Do you know what car Mr. Schwall was 

hurt while on? A. I don’t know the number;
I could identify the car; a Pennsylvania line car.

Q. Did you make a record of it? A. I made a 
record as soon as the accident was reported.

Q. Have you the record here? A. I  have; it 
is a pink book.

Q. This book here (shown to witness) ? A. That 
is the one.

30  Q. That was made, you say—  A. That was
made that morning. When anything unusual ,
happens I report right directly to Mr. Lane.

Q. And this record is in your handwriting?
A. It is in my handwriting; yes, sir.

Q. (By the Court.) When v^is it made? A.
That morning, September 1st.

Q. (By Mr. Scott.) By looking at this record, 
will that refresh your recollection as to the num-
ber of the car? A. That will.

40
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Q. W ill you kindly, look at it and advise us 
as to the number of the car? A. Pennsylvania 
Railroad car 853,159.

Q. 853,159? A. 853,159.
Q. And the initials of the car were what? A.

P. L., the Pennsylvania system, the Pennsylvania 
line, P. L.

B y  t h e  C o u r t  : i o

Q. What does that mean? A. P. L., Pennsyl-
vania line; it is all one system.

B y  M r . S c o t t :

Q. What have you to do, Mr. Kain, with the 
checking up of the yard in Harrison? A. Why, 
the situation in the morning is taken at seven 
o’clock; that shows all cars in the yard at seven 
o’clock. It isn’t taken by me personally; it is 
taken by one of the men in my charge. . 20

Q. Do you personally make any record of the 
cars in your yard? A. I do; I make the situa-
tion, what is called the yard situation.

Q. And when do you make that? A. I make 
that when he brings it in. He takes a record of 
all cars in the yard; he brings it in, and then it 
is put in what we call the situation sheet.

Q. What is that gentleman’s name? A. C. 
Hellerman, Charles Hellerman.

B y  t h e  C o u r t : 8 0

Q. What was he, was he a man there? A. Yes, 
sir.

Q. What was he? A. He was receiving and 
delivery clerk in the freight house and yard man.

B y  M r . S c o t t :

Q. Is this situation sheet that your refer to, 
here? A. That is here.

Q. That is made from a record that was turned 4G 
over to you? A. Yes, sir.
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Q. But that is not the original record? A. 
The book that you have in your hand is the orig-
inal ; the situation sheet has to be taken from the 
yard situation.

Q. This book is made by Mr. Hellerman? A. 
Yes, sir.

B y  t h e  C o u r t  :

10 Q- The book that Mr. Scott holds in his hand 
was made—  A. Filled out by Mr. C. Hellerman.

Q. It was made by Mr. Hellerman, who was a 
yard man? A. Yes, sir.

Q. Made every day? A. Yes, sir.
Q. And the result of that record passed into 

what other statement? A. What is called the 
situation sheet.

Q. That was made up from this? A. Yes, sir.
Q. Made up from anything else? A. That is all. 

20 Q. That sheet was made by whom? A. By me; 
I make that.

Q. Who? A. I  make it.
Q. Personally? A. Yes, sir.

B y  M r . S c o t t :

Q. Now, Mr. Kain, can you without looking at 
any records advise us when this car arrived at 
the Harrison yard? A. It arrived on the morning 
of August 30th, at nine A. M.

Q. August 30th? A. August 30th.
Q. And it was placed where? A. In the Fourth 

«street yard.
Q. On what track? A. On track f.
Q. And what is that track, what kind of a 

track? A. It is a public track.
Q. A  public delivery track? A. A  public de-

livery track.
Q. Now, when you saw this car in the 

yard, will you tell us whether it was loaded or 
4 o not? A. I  didn’t take the record of the car com-
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ing in; as I  tell you, my man, Mr. Hellerman, 
takes that.

Q. But when you saw the car—  A. When I  saw 
the car it was loaded.

Q. What was it loaded with? A. Machinery. .
Q. It was loaded for whom? A. For the Edi-

son Lamp Works, or the General Electric Com-
pany.

10Q. How many men have you at the Harrison 
station? A. At the present time there is five 
there.

Q. A t that time there were how many? A. A t 
that time four.

Q. Young men or—  A. Well, yes, according to 
what we can get for the labor.

Q. Did you have any facilities at that place for 
unloading machinery of this character? A. No, we 
have no facilities there for unloading heavy ma- 
chmery.

Q. Do you know whether there was anything 
else aside from the shipment to the Edison people 
in this car? A. No, there was nothing.

Q. There was nothing else? A. No, sir.
Q. And this shipment was a shipment to the 

Edison people? A. Yes, sir.

B y  t h e  C o u r t  :

Q. What indicated that this machine was des-
tined to go to the Edison Lamp Works, or the 30  
General Electric Company? A. It was billed from 
the point of origin to Harrison.

Q. A  bill o f lading? A. Bill of lading.
Q. Where was that? A. Cleveland, Ohio; Was-

son street, I believe.
Q. Where was that paper? A. What paper?
Q. Where was the bill of lading? Did it come 

to you through the mail? A. It was billed. We 
get no billing at Harrison; all billing is taken , 
into account at Newark.
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Q. What was it that indicated to you that it 
was to go to the Edison Lamp Works? A. The 
car clerk at Newark tells who the car is for. 
When we get new cars in we call the car clerk, 
and in turn he tells who the car is for and the 
contents.

Q. Then it was not marked in any way? A  
No, sir; the cars are not marked.

Q. I mean the machine was not marked? A. 
No, sir.

Q. Then you called up the car clerk at Newark? 
A. At Newark.

Q. And he got his directions? A. Yes, sir.

Th e  Co u r t : A s some books have been re-
ferred to, let the book made by Mr. Hellerman 
be marked for identification, or in evidence, 
or in some way, so that we will know it when

20 we see it again. Let it be marked for identifi-
cation.

M r . Sc o t t : Yes, sir. I also referred, your 
Honor, to what is known as a check sheet, 
that shows the situation; I referred to that. 
I  will have that marked, if your Honor de-
sires, for identification.

Th e  Cour t  : Let them both be marked for 
identification. Is there any particular page 
in this book to be marked?

80 W i t n e s s : It is dated.

Mr . Sc o t t : It is dated August 30th and 
successively.

W i t n e s s : August 31st and the 1st of Septem-
ber.

T h e  C o u r t  : Show the book to the witness 
and ask him on what page the memorandum 
appears. Are the pages numbered?

40
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W i t n e s s : N o , sir; they are dated.
Q. What do you call that book? A. The yard 

situation; daily check of cars, it is called.
Q. Daily check of cars? A. Daily check of cars.
Q. On that date of—  A. August oOth.
Q. What do you find on that date? Just tell 

us what you find there. A. I  find this car in 
question.

Q. What does it show? A. “853,159, P. L., 10 
gondola, load” .

Q. Allow me to see that. (Witness hands book 
to the Court.) “ Condition good” ; is that it? A. 
“ Gd.”  “ G-” ; that is the kind of car, gondola; it 
is an abbreviation for gondola.

Q. What is this check mark under the head of 
“Lading” ? A. “Load.”

Q. What does that mean? A. That the car was 
loaded; that it didn’t come in as an empty car.

(The page indicated by witness is marked 
D-1 for identification.)

Th e  Co u r t  : Now, you refer to a situation 
sheet, Mr. Scott.

Mr . Sc o t t : Yes, sir.

B y  M r . Sc o t t :

Q. Mr. Kain, you have the situation sheet before 
you? A. Yes, sir.

Q. Does the car in question appear on that g g  
situation sheet? A. It does.

B y  t h e  Co u r t  :

Q. This is bound into a book? A. Yes, sir.
Q. Or is it made in the book? A. It is bound in 

the book; we make a book out of them.
Q. Is it paged or is it under a date? A. It is 

under a date.
Q. What date is that? A. August 31st.
Q. This is a compilation made by you from 4 0 

other things? A. Yes, sir; that is it.
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Q. How does it read? A. It reads, “P. L., 
853,159, gondola, 8/30” , meaning date of arrival, 
August 30, “machinery, General Electric Com-
pany” .

Q. That is the consignee? A. Yes, sir.

(The page indicated by witness is marked 
D-2 for identification.)

B y  M r . Sc o t t :

Q. And that car also appears on the yard situa-
tion for—  A. September 1st; that would be one 
sheet back.

T h e  Co u r t  : W hat book is that?
Mr . Sc o t t : The yard situation.

Q. Does it appear there? A. It does appear 
(indicating in book).

a o  By  t h e  Co u r t  :
Q. How is the yard situation book made up? 

You say this appears—  A. In the same book, for 
September 1st.

Q. In the same book? A. In the same book.
Q. What is the purpose of that entry? A. Why, 

we have to keep showing as long as the car is in 
Harrison—you have to keep showing that the 
car is there; it is the situation of the car; it is 
where the car is.

30  Q. How does that read? A. “ September 1st”—  
it reads the same. Do you want me to repeat it?

Q. Yes, read it. A. “ P. L., 853,159, gondola, 
8/30” , meaning August 30th, “machinery, General 
Electric Company” .

(The page indicated by witness is marked 
D-3 for identification.)

By  M r . Sc o t t :

Q. What method do you take with respect to40
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notifying consignees of the arrival of a car? A.
The railroad have what they call a constructive 
placement, which is made up in duplicate form, 
which shows the date—it shows the station—that 
would he Harrison— the date, whom the notice is 
for, the car number, the initial, contents, where 
from, where the car is placed, whom the notice is 
delivered to, and the original is signed by the 
receiver, by the receiver of the notice, and it is 
kept by the railroad, and the duplicate is held by 
the consignee.

By  t h e  Co u r t  :

Q. Is that something that goes by mail? A. No, 
it is delivered.

Q. Personally delivered? A. It is delivered.

B y  M r . Sc o t t  :

Q. I  show you a constructive placement, “ P. L., 20  
car 853,159, Harrison station,”  dated “8/30,
6 :15” , and ask you if that is in your handwriting 
(shown to witness) ? A. Yes, sir.

Q. Looking at that notice, I  notice down in the 
left-hand corner a certification, “ I  hereby certify 
that a copy of this notice was delivered by me to 
Mr. Bell, representing the consignee named here-
on, at 9 :20 A. M., 8/30/16” . Signed “W. R. Kain” .
Is that your signature (shown to witness)? A.
That is my signature. 30

Q. Now, looking at that notice, will you tell us 
when you served ¡that notice? A. Served it at 
9:20.

Q. On what date? A. On August 30th. '
Q. And on whom did you serve it? A. Mr.

Bell, o f the General Electric Company.
Q. Did he receipt for it in any way? A. There 

is the receipt (indicating).
Q. Did you see him sign it? A. I did.
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By  t h e  Co u r t :

Q. What is Ms name? A. Mr. Bell, B-e-1-1.
Q. He was the agent of the General Electric 

Company? A. Yes, sir.
Q. That is a notice of the reception of the car ? 

A. That is it.

By  M r . La ib l e  : 
i o

Q. That is the original? A. That is the orig-
inal; yes, sir.

Q. Made ont by yourself? A. I made that out; 
yes, sir.

Q. And the duplicate of that you served on the 
General Electric Company? A. The General Elec-
tric; yes, sir.

Mr . La ib l e  : I shall consent to its going 
in evidence, if  your Honor please.

2 0  (Marked Exhibit D -l.)

Cr o s s  E x a m i n a t i o n  b y  Mr . La ib l e  :

Q. Mr. Kain, your office is in Harrison? A. 
Yes, sir.

Q. Inside? A. Inside.
Q. You have nothing to do outside in the yard 

at all? A. Well, it is a station that requires Ml 
kinds; there is nothing in particular. I f you are 
in charge of it, you have to be there all around.

Q. The majority of the work is done by a man 
outside? A. A  majority, in the freight house.

Q. And the oar clerk, you say, is in Newark? 
A. In Newark; yes, sir.

Q. And when a oar arrives in Harrison— does 
he instruct where the car goes? A. Why, what 
is called the running card of the company tells 
where the car is to be placed.

Q. And then when a car arrives in Harrison 
you call him up to find out where it is going? A. 
I find out who it is for and the contents.

40
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Q. And you in turn notify the consignee? A.
The consignee.

Q. As you did in this case? A. Yes, sir.
Q. And this car was brought in over your 

tracks? A. Yes, sir.
Q. So far as the contents and everything were 

concerned, you took the word of your man? A.
Yes, sir.

10
.... ♦ -

Jo h n  O. Pe n t e r , sworn in behalf of defend-
ant.

D i r e c t  E x a m i n a t i o n  e y  M r . Sc o t t :

Q. Mr. Penter, you are the chief clerk of the 
freight station in Newark of the Lackawanna Rail-
road? A. Yes, sir.

Q. Harrison is how connected with your sta- 
tion? A. It is controlled by the Newark station.

Q. It is controlled by the Newark station? A.
Yes, sir.

Q. What record or what knowledge has the 
Newark station o f Harrison cars, or cars con-
signed to Harrison? WTiat is the first intimation 
that they have that cars are on the way to or 
destined to Harrison station? A. We receive a car 
waybill, or a running card, which travels with 
the car. 80Q. (By the Court.) How do you receive it, by 
mail? A. We receive it from the yard depart-
ment either by messenger or by engine up to the 
office window.

Q. (By Mr. Scott.) Is there any other record 
that you receive with respect to the car? A. We 
receive a waybill, the revenue waybill, from the orig-
inating point.

Q. WTiorn is that issued by? A. By the orig-
inating railroad. 40
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Q. And those come by train mail? A. Come by 
train mail, yes.

Q. And they are first turned in to the Newark 
station? A. Turned in to the Newark station, 
yes.

Q. Turned in to you, and then distributed by 
you to your clerks? A. Yes, sir; I receive the 
waybills.

Q. I show you a paper and ask you what this 
paper is, Mr. Penter (shown to witness)? A. 
That is an original revenue waybill.

Q. Of what line? A. Of the Star Union line.
Q. What company is that? A. The Pennsyl-

vania system.
Q. And what car has that reference to? A. 

P. L., 853,159.
Q. And from that revenue waybill what is the 

history, as it were, of that shipment, where from, 
to whom, by what route? A. It is consigned to 
the Edison Lamp Works, Harrison, New Jersey, 
from the Strong, Carlisle & Hammond Company, 
Wasson street, Cleveland, Ohio. That is a street 
freight station in the suburbs of Cleveland. It 
doesn’t show here. It is a main line freight sta-
tion. The shipment travelled from the originat-
ing point, via Ravenna, Niles, New Castle, Oil 
City, Olean, New York, and Buffalo Transfer, 
Lackawanna Railroad. The waybill covers a ship-SO ment o;f one special smelting furnace, crated on 
skids.

Q. (By the Court.) WTiat does that mean? A. 
“ On skids” means on blocks, to protect it from 
breaking, I  suppose; that is, heavy blocks, or skids, 
on the bottom of the machine. One piece of pipe 
attached to skids, one cover on skids; entire 
weight o f shipment is billed 10,280 pounds.

Q. (By Mr. Scott.) From that paper, Mr. 
Penter, are you able to tell us on what line this40



85

John  O. P e n te r— Cross.

shipment originated? A. The Star Union, Penn-
sylvania lines.

Q. That is a line foreign to the Delaware, Lack-
awanna & Western Railroad? A. Yes, sir.

Q. And can you also tell us where the Lackawanna, 
or the Delaware, Lackawanna & Western Railroad 
Company, received such shipment? A. A t the 
Buffalo Transfer, known as East Buffalo.

10
M r . S c o t t  : I  o ffer th is  w a y b ill .

M r . L a i b l e  : I  h a v e  n o  o b je c tio n  to  th a t.

( Marked Exhibit D-2.)

C r o s s  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. Mr. Penter, this car, you say, was taken to 
East Buffalo, or the Buffalo transfer station o f the 
Delaware, Lackawanna Railroad, by the Pennsyl-
vania Railroad, or the Union line; is that right?
A. No, not taken to East Buffalo by the Star 
Union line; it traveled over other lines to Buf-
falo.

Q. By certain transfer lines, or connecting lines, 
until it got to Buffalo? A. Yes, sir.

Q. Then from Buffalo the D. L. & W. brought it 
in to Harrison? A. Brought it in to Harrison; 
yes, sir.

B y  t h e . C o u r t  :

Q. What is there to show in any given case 30  
who owns the car? A. According to the initials 
of the car, it is owned by the Pennsylvania sys-
tem; the Pennsylvania lines.

Q. What? A. The initials of the car, P. L., 
indicating Pennsylvania lines, either the western 
or eastern. West of Pittsburg the Pennsylvania 
lines all run west, Buffalo and Pittsburg.

B y  M r . L a i b l e  :

Q. Mr. Penter, is it not a fact that cars of 40
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other roads are used continuously by railroads? 
A. We use them, but I don’t know about continu-
ously.

Q. Is it not a fact that the D. L. & W. often 
has on its freight trains cars from other railroads? 
A. Undoubtedly.

Q. You often see a long line of them? A. Yes, 
sir.

Q. And they are using them themselves? A. 
Yes, sir.

Q. As is done by custom? A. Yes, sir.
Q. Agreed to by all the railroads? A. Yes.

H a r o l d  E. B o e , sworn in behalf of defendant..

D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

a o  Q. Mr. Boe, you are familiar with the use of a 
camera? A. Somewhat.

Q. And on September 1, 1916, did you take a 
photograph of a certain car in the Harrison 
yard? A. I did.

Q. I show you a photograph, Mr. Boe, Exhibit 
P-1, and ask you if you took that photograph? A. 
Yes, sir.

Q. And that is a photograph of what car? A. 
P. L., 853,159.

Q. And when did you take it? A. September 1, 
* w 1916.

Q. You took another photograph of that car, 
Mr. Boe? A. Yes, sir.

Q. That is of the same size? A. Yes.
Q. And that was a picture of that car with 

the— A. With the door down.
Q. From the inside of the car, with the door 

up? A. I took another, too.
Q. But, I say, you also took a photograph with 

4g  the door up? A. Yes, sir.
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Q. Inside of the same car? A.. Yes, sir.
Q. And on the back of this other photograph 

your notations were made there showing when 
the photograph was taken? A. Yes, sir.

Q. And those two photographs correctly repre-
sent the situation? A. Yes, sir.

Q. And the condition of the car as depicted by 
the photographs? A. Yes, sir.

to

C r o s s  E x a m i n a t i o n  b y  M r . L a t r t .-r ] :

Q. What time of day did you get there? A. 
About one o’clock.

Q. The door was up then, was it not? A. No, 
sir; it was not.

Q. It was not up? A. No, sir; I assisted in 
putting it up.

Q. Where was it? A. On the side of the car.
Q. You mean lying along the side oif it? A. a o  

Yes, sir; lypig alongside of one of the sides of 
the car.

Q. It was not lying flat on the ground? A.
No, sir.

Q. It had been taken away from its place? A.
Yes, sir; on the south side.

Q. And you went to work and took it and put 
it back? A. Yes, sir.

Q. Did you do it yourself? A. No, sir.
Q. How many men did it? A. One man. 80
Q. One man? A. Yes, sir.
Q. Besides yourself? A. Besides myself.
Q. Who was the man? A. Theodore Lypin, car 

inspector.
Q. It was a pretty heavy door? A. Yes, sir; 

it was.
Q. You are employed by the railroad company, 

too, are you not? A. Yes, sir; I certainly am.
Q. As investigator? A. Yes, sir.
Q. And you went right out there as soon as you 40
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got information about tbe accident? A. Yes, sir; 
I got there about half-past eleven; I waited there 
until the car inspector came there, about one 
o’clock.

Q. And when you got there the door was off 
its hinges at the bottom? A. It certainly was.

B y  t h e  C o u r t  :

10 Q. What day was it? A. September 1, 1916.
Q. What did you do? You said the door was 

off its hinges. What did you do in replacing the 
door? A. Dragged it along the floor.

Q. Of the car? A. Yes, sir. It lay about 2% 
feet away from the end of the car, the east end.

Q. That was the end where it had formerly 
been? A. Yes, sir.

Q. What did you do in adjusting it? A. 
Dragged it along until it fitted into the side

20 posts, and then lifted it up, lifted one side of it, 
or one end of it, the top end.

Q. What was it that held it fast after you 
lifted it? A. When it got up in position it 
stayed there itself, up against the end posts.

Q. Was there any groove or fastening of any 
kind which held it? A. When we first placed it 
up against the end, do you mean?

Q. Yes. A. Well, yes, on the outside, to prevent 
it from falling out.

Q. What did you find on the outside? A. Why, 
I think it was a steel casing about—

Q. What? A. A  steel lining of some sort that 
held it from falling outside of the car, that pre-
vented it from falling outside; the only way it 
could fall was inside.

Q. Where was this steel casing, on the door 
itself? A. No, sir.

Q. Or on the car? A. On the car.
Q. You say that prevented it from falling out? 

A. Falling out.
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Q. You see some apparatus there at the top 
on each side, do you not (indicating on photo-
graph) ? A. Yes, sir.

Q. Were those there? A. Do you mean the 
posts or the latches?

Q. Something that looks like a strap. A. Yes, 
we put those in position to show that they had 
been there, that was the object of taking that 
photograph, the way it was taken, to show that 10 
the latches were there and would go into posi-
tion,

Q. They worked all right, did they? . A. Abso-
lutely, and to unlatch it we had to use a hammer.

Q. What is that? A. In taking those latches 
out we had to use a hammer; they went in all 
right, but to get it open we had to use a hammer.

Q. Is there anything on the inside of the door?
A. No, sir. ¡ID

Q. In the way of a hinge, or anything of that 
sort? A. No, sir.

Q. The steel lining would prevent it falling 
out, but when you had detached the fixture at the 
top was there anything to prevent it flailing in?
A. Not anything.

B y  M r . La ib l e :

Q. Mr. Boe, there was nothing to prevent the 
door from falling in, was there? A. Not if thi 
latches were unattached, not a thing. * 0

Q. And when you had it up you attached the 
latches? A. When I took the photograph I at-
tached the latches; yes, sir.

Q. And when you said before that when you 
got it in position it stood there itself, you mean 
when you put the latches on? A. No, sir; it 
stood there before that. When we got on the 
platform we put it up and let it stay that way 
without latching it until I got the camera.
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Q. Did not one of you stay there and hold it 
until you latched it? A. No, sir.

R e -D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

Q. Mr. Boe, you mentioned taking some other 
photographs with the door down? A. Yes, sir.

Q. These were the other two photographs with 
10  the door down (shown to witness)? A. They 

are.

M r . S c o t t  : I  o ffer those  in  evidence.

(The photographs referred to are marked 
respectively Exhibit D-3 and Exhibit D-4.)

M r . S c o t t : May it please the court, we 
have agreed that in case the missing exhibit, 
I think it is P-2, is found, that Mr. Boe will 
not need to be called again to identify it.

M r . L a i b l e  : I  w i l l  agree  to  h a ve  i t  o ffe red  

in  ev idence  w ith o u t  a n y  fu r th e r  te s tim on y .

R e -C r o s s  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. Those last two photographs are made from 
the same plate, are they not?

T h e  C o u r t  : What is the difference be-
tween the two?

A. No, they are two different exposures; the 
j j 0 same position, the camera standing in the same 

position, but two different exposures.
Q. No difference in the physiology of the car? 

A. No, sir.
Q. (By Mr. Scott.) Those were all the photo-

graphs that you took? A. As I remember now, 
I  think there was only three that I  took.

4 0
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A r t h u r  R e e d , s w o rn  in  b e h a lf  o f  d e fe n d a n t.

D i r e c t  E x a m i n a t i o n  b y  Mr . Sc o t t :

Q. Mr. Reed, where do you work? A. I am 
working -for McArthur Brothers, at Port Newark, 
foreman over the spiking gang.

Q. What are you down there, foreman? a .
Yes, sir. lO

Q. And on September 1, 1916, did you work 
for Duckworth & Crawford? A. I  did, sir.

Q. And you were a member o f the crew, or 
gang, that went down with Mr. Brown to the 
Lackawanna freight station at Harrison? A. I 
was, sir.

Q. And Mr. Schwall was one of the crew? A.
He was, sir.

Q. Of the other members of the crew were your-
self and a party by the name of Watson? A. ao  
Watkins, I  understood it.

Q. Watson or Watkins? A. Yes, sir.
Q. And Baldy Brahon? A. Yes, sir.
Q. And Schwall? A. Yes, sir.
Q. That composed the party? A. Yes, sir.
Q. When you got down to the freight yard do 

you remember drawing the truck up near the 
freight car in which an accident happened? A.
Yes, sir; I  remember that.

Q. And then you men got in? A. Well, we a o  
first threw over our tackles and blockings, and 
then jumped in after.

Q. And then you got in the car? A. Yes.
Q. W ill you tell the jury just what you know 

about this accident to Mr. Schwall? A. Well, we 
were unloading a gas furnace for the Edison 
people, or what we call the Edison lamp people, 
in Harrison, and, of course, to remove this furnace 
out of the car you have to take out the end door, 
and he sent three of us, if I  remember correctly, 40
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down to move it. I know Watkins was one of 
them, because I stepped on his foot and brought 
about a little argument, and Schwall and myself, 
and we three started to take it down, but before we 
got it down, it required the combined efforts of all 
of us, for the simple reason that these latches 
was bound in there in such a manner that they 
wouldn’t come out unless they were hammered 
out.

Q. Do you know who had anything to do with 
unfastening the latches? A. I, for one, because I 
had a bar, and I crawled over the top and tried 
to knock them out.

Q. When you speak of the latches do you mean— 
A. The latches that drop into a steel socket, like.

Q. The latches as indicated on the outside in 
the photograph now in your hands (photograph

20 shown to witness)? A. Yes, sir; those are the 
ones right there (indicating).

B y  t h e  C o u r t  :

Q. Are they iron or steel? A. Yes, sir; most 
likely steel.

Q. What is that that they go over? A. That 
is what I call a hasp.

Q. A  hasp? A. Yes, sir; it drops right into 
this hasp.

a o  B y  M r . S c o t t :

Q. And those catches, or latches, on the car in 
question are indicated by a pencil mark at each 
corner of the car? A. Yes, sir; at each corner of 
the car, on the upper side.

Q. That is, in this Exhibit P-1. You say you 
had a bar, or something, in your hands? A. I 
had a crowbar, trying to work them out.

Q. And you started to unfasten them? A. Yes,
sir.

40
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Q. Did yon get them unfastened? A. Oh, yes,
I got them unfastened.

Q. While you were unfastening them where was 
Schwall? A. Schwall was lined along there with 
the rest of them, hut what particular position he 
was standing there I don’t know, hut he was 
lined along. The door is 9 feet long that way or 
more, and that gave room for all of us to be on 
it and to hold it upright, while I pinched it o^t 10 
of the slot, so as to take it out. The door becomes 
removed when you take out the latches. And we 
swung it around the car, facing the machine, to 
our right, and that brought it about two feet from 
the slot that it set into, two feet from the end oi 
the car on the right facing the machine, or the 
smelting furnace.

Q. When was it that the door fell on Schwall?
A. The door fell after we all started back to the 
machine, and we had got—I guess all of them 20  
had gotten back except Schwall, and Schwall 
was by the door, at the lower end, and as he at-
tempted to come by it it fell over on him, I guess.
I didn’t look back until I heard him holler, and 
then I looked back, and I saw Mm under the door.
I didn’t move as quick as the rest, and Baldy got 
there about a step ahead of me, or a pace, and 
then all of us moved the door off of him.

Q. You say Schwall was on the lower end. 
Which end was that? A. The end nearest to the 
slot where the door goes in.

B y  t h e  C o u r t :

Q. There was a slot at the end of the door? A.
There is a slot that runs along where the door 
sets in, and then these latches and this hasp 
holds it. This slot in below keeps it from kicking 
in or out; it is a little trench, like; it is a kind of 
a groove.

40
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Q. What was it made of? A. It was wood 
this side, what I saw; I don’t know about the 
outside.

Q. Is that at each end? A. I don’t know; I 
only seen about the end that we took the furnace 
out of.

Q. No. Is there a slot, or groove, at each end 
of the door? A. No, this slot that I am speaking 
of runs the Whole width of the car, and the door 
sets in.

Q. In the floor of the car? A. No, it isn’t in 
the floor. Just the same as you take this ruler. 
This was the floor of the car, and they have drove 
nails in this groove, and then this door sets down 
in here. That would stay on the floor of the car 
now. It is raised from the floor, the whole body, 
you see. It is in there; that is inlaid in the 
floor (indicating).
. Q. Is it fastened onto the floor? A. Exactly; 

yes, sir.
Q. And how deep was it? A. Well, it couldn’t 

be more than an inch deep; that is what appeared 
to me.

Q. What is there on the side? A. I don’t know; 
but I know there is something on the sides that 
holds it from kicking out, and yet I can’t say 
what that was.

Q. When you had detached the outside fasten-
ings there was nothing to hold the door in plaoe 
except this groove an inch deep? A. Yes, but 
the door of itself wouldn’t fall as it was then, 
but ordinarily there was nothing else to hold it 
but those latches.

Q. Why would it not fall? A. For the simple 
reason, it was stuck in there so that we had to 
pull it out; we had to pry it out after we got 
the hasp down.

Q. Pry it out of the groove? A. Yes, sir; not40
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that the groove holds it any, because it was well 
balanced in standing.

Q. When you got it out what happened? A.
Out of the groove?

Q. Yes. A. Well, we lifted one end and swung 
that and allowed it to set there and rest it.

Q. As you stand on the ground and face the 
machine which end was that? A. That would be 
the right side. 10

Q. Did you raise it up? A. We raised it up to 
the left and swung it around.

Q. Raised it up like that (illustrating) ? A.
Yes, sir; raised it out of the groove, and then 
used the pinch-bar and pinched it around, and 
the men walked—

Q. Swung it inside or outside? A. Inside of 
the car.

Q. And was it still fast at the other end? A.
No, it was all detached from any fastening.

Q. And when you got it all detached what was 
there to keep it in place? A. Well, placed it up 
against the wall. You mean before we turned it?

Q. Yes, after the accident when you got it so 
that the groove didn’t hold it? A. What held it 
then?

Q. Yes. A. It stood up itself, and yet we 
steadied it; the men got a hold of it and steadied if 
while I pinched it out of the groove.

Q. When you pinched it out of the groove where 
did you put it? A. Up against the side on the 
left as you are looking out of the car, away from 
the machine, on the right as you are looking at 
the machine.

Q. In what direction did it fall? A. It fell to 
the right as you are looking in from the left.

Q. It didn’t fall from its position back— A.
No, after we moved it, moved it two feet from 
one side and nine feet around in a semi-circle, 44 .
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you might say, that would bring one end two feet 
from the end of the car and the top nine or ten 
feet in a semi-circle around to the end of the car.

Q. In that position was there anything to hold 
it? A. No, sir; only placing it on a slant at the 
end of the car; and we misjudged the slant, the 
angle.

Q. You mean to lean it up against the side 
of the car? A. Yes, sir.

Q. And you say you misjudged the slant? A. 
Yes, sir.

Q. How did you misjudge the slant? A. If we 
had laid it properly it wouldn’t have fallen over 
on Schwall; but if you put is that way and walk 
around the car, a little jar, I suppose, it fell down 
on Schwall as he came up to the machine.

Q. Hid you lay it too slanting or too upright? 
A. Too upright.

Q. Too upright? A. Yes, sir.
I

C r o s s  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. You say you got in the car with the rest 
of the men. What did you do there? A. When we 
got in there we commenced to knock away the 
blockings and strappings, and so forth, that held 
it.

Q. How long did that take you? A. I  don’t 
s o  know exactly how long, but I  know it can’t be a 

great many minutes.
Q. Who else was there? A. Well, there was 

Baldy Brahon, Bill Brown, Watson, Schwall and 
myself.

Q. Who was the first man to go to the door? A. 
I  don’t  know who was the first that got their 
hands on the door, but I  do know the three men 
that did get their hands on the door.

Q. You took the bar? A. Yes, sir; I  removed
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the hasp, 'because I never attempt to unlock any 
locks on those doors without using something.

Q. Where were the locks? A. The latches were 
on the upper side, on the outside of the door.

Q. On the outside? A. Yes, sir.
Q. And you unlocked it? A. Yes, sir.
Q. And you say you lifted the door up? A.

Yes, sir; I  did with the bar.
Q. Why? A. It wouldn’t slide over the groove. 1*  
Q. Wouldn’t it fall in? A. It may have fallen 

in if somebody gave it enough vibration; but we 
took it off. There was nothing to fall in of its 
own accord.

Q. Why wouldn’t it fall in? Did you try it? A. It 
wasn’t necessary.

Q. Is it not a fact that you had to lay it hat 
on the floor of the car to get the machine over it?
A. No, sir.

Q. I show you a picture and ask you if that is 20  
not the usual way to unlock the door (shown to 
witness)? A. No, sir; not unless the door has 
hinges and the hinges were intact. These hinges 
were intact, because we removed the door bodily.

Q. You say they were intact? A. No, I  mean 
they were not intact.

Q. There were no hinges there? A. No, sir;
I didn’t  have no bother with hinges.

Q. Is it not a fact that the door opened without 
the necessity of hinges? A. No, sir.

Q. You say you lifted it up? A. Pinch-barred 
it.

Q. Lifted it up? A. With a pinch-bar.
Q. You took a pinch-bar? A. Yes, sir.
Q. And lifted it up out of the groove? A. Yes 

sir.
Q. What kind of a groove was it? A. Not 

more than an inch— a wooden groove.
Q. Where was it? A. On the inside of the car.

40
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Q. How wide was it? A. Well, it must ¡have 
been as wide as the thickness of the door.

Q. And what was on each side of the groove? 
A. I couldn’t say what was on each side of the 
groove. There couldn’t be nothing, that I know of, 
outside of the groove itself.

Q. Iron? A. No, on the side I was on it was 
wood; it may have been iron on the outside, for all

10 I know.
Q. Was this a groove that was cut in the floor 

of the car? A. No, sir.
Q. Was the bottom of the groove level with 

the floor of the car? A. The bottom of the groove 
was attached to the floor of the car.

Q. And you say there was a piece of wood 
there? A. That composed the groove.

Q. You do not know what was on the outside? 
A. No, sir.

Q. But you say you lifted the door up with 
the assistance of the pinch-bar? A. Yes, sir.

Q. And moved it out two feet? A. Yes, sir; on 
one end.

Q. And left one end standing where it should 
be? A. No, sir; left one end where we could 
swing it.

Q. And did you swing it? A. We all swung it 
around to the side of the car.

Q. How much did you swing it? A. Well, 
80 facing the width of the car, nine feet. You can 

use your own judgment, how far we swung it. 
We swung it to go to the right side of the car.

Q. Hid you swing it all the way over to the 
right-hand side? A. Yes, sir.

Q. Where was Schwall at that time? A. I 
couldn’t tell you what particular place on the 
car door he was at.

Q. After you got it over there how many steps 
40 did you take before the accident happened? A. 

To where?
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Q. Where you were working, until the time of 
the accident. A. I couldn’t take many steps, be-
cause where the machinery was it wasn’t more than 
15 or 16 feet, but I know I hadn’t got back to 
the smelting furnace when Schwall was on the 
floor.

Q. How many feet were you from the smelting 
furnace? A. Not more than six feet, or probably 
eight; I know I wasn’t up to it. 10

Q. Do you know how many steps you had 
taken? A. No, sir; I didn’t count them.

Q. Which part of the door had fallen on him?
A. He fell pretty near the end of the door, just 
coming towards the machinery, but he had started 
near the lower end; I am positive of that.

Q. Was he on his back? How was he lying?
A. No, he was partly on his back, one leg cramped 
back. It was such a sight that I turned away 
from him; I wouldn’t look at him. 30

Q* (By the Court.) Which side" of the door was, 
it that fell on him, was it the side that had been 
on the outside of was it the side that had been 
on the inside? A. The side that had been on the 
outside.

Q. (By Mr. Laible.) The side, on the top,
running along like that (indicating)? A. What 
do you mean, the top of the door?

Q. The door was nine feet long, was it not? A.
Yes, sir. 30

Q. I am talking about that nine-foot top. Is 
that the part that fell on Ms foot, or was it the end?
A. The front side of the door and the upper edge 
of the door is what really seemed to have done 
the injury to him.

Q. That door was how wide? A. The length or 
the width of it?

Q. The depth. A. Well, they call it a three- 
board car. Some people call it three feet; I don’t 40 
know; that is only hearsay.

New Jersey State Library
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Q. You say you had gotten the door up to the 
side of the car there and laid it there? A. Yes, 
sir.

Q. Straight up or on a tilt? A. We tried to 
lay it on a slant, but I  suppose we didn’t judge it 
right.

Q. And which way did it fall? A. Inward, 
toward the center of the car.

Q. And Schwall was lying around up toward 
the end of the car or—  A. You mean the lower 
end of the car or the door?

Q. The door. A. He was lying towards the end 
of the door, that way, more or less, first; that is 
what we swung first.

Q. And this part of his body was below the 
end of the door (indicating)? A. Part of his 
body wasn’t below the end of the door.

Q. It was not? A. No, if I am understanding 
the end that you mean. The door fell in towards 
this end than he was that end of the door; Schwall 
was in that fashion when I saw him (indicating).

Q. In the center of the door? A. I  couldn’t 
say he was in the center; I imagine he was more 
this end.

Q. Where were the other men? A. They were 
all at the machine, but they came back, because 
we all heard him calling.

Q. Which end of the door was Schwall when he 
80  fell? A. I don’t know; I know he went on by the 

door, because we walked by the door together.
Q. How far from the door were you when the 

door fell? A. I should imagine about eight feet; 
I couldn’t say; about half-way between that and 
the machine.

Q. Then Schwall was half-way between the ends 
of the door? A. The two ends of the door?

Q. Yes. A. I  didn’t say that; no, sir; he was 
nearer this end of the door (indicating).40
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Q. How far from the end? A. His feet couldn’t 
be more than two feet away from the end.

Q. Then you had walked 10 feet? A. I  am 
judging from him; I  say eight feet from the door. 
That is what I said to begin with.

Q. Well, how far did you walk from him? A. I 
am allowing, with the two feet that I  have added 
on the other end of the door to where it fell— I -
am allowing eight feet and two feet. 1C

Q. Eight feet from that end of the door? A. 
Eight feet.

Q. And that is the end that is nearest to the 
center of the car? A. Which way, the center, do 
you mean longitudinally?

Q. Well, the machine was near the center o f the 
car? A. Yes, sir.

Q. And one end of the door was near the ma-
chine? A. Yes, sir.

’  20
Q. And you were eight feet from that end? A.

Yes, sir.
Q. And you walked 10 feet? A. From Schwall, 

not from the door.
Q. And then the door fell; is that right? A.

Yes, the door fell.
Q. And you say you heard a scream and you 

turned around? A. We all heard it, yes.
Q. And what did you do with the crowbar? A.

I placed it somewhere along there, I guess, or 
maybe I had it in my hand, for all I know. It was 30  
something we had to use all day.

Q. Where was Mr. Brown at that time? A. I  
don’t know; I know he was there on the car.

Q. How long did it take you to do all this? A.
I have no idea; I can’t figure how quick it could 
be done or how quick it was done.

Q. Did it take half an hour? A. What?
Q. Taking the door out. A. Oh, no. It didn’t 

come out the way a door ought to come out; it 40  
was hard to get out.



102

A rth u r  Seed— R e -D ire c t— Re-Cross.

Q. Why did you want to take it over to the 
side like that? A. To allow room to take the 
machine out.

Q. Is it not a fact that you usually run it over 
a door like that? A. No, not when you are able 
to take the door out. That makes more work. It 
is easier to roll it over the smooth surface than 
to block it over that.

Q. How long have you been at that business? 
A. About ten years, off and on.

Q. You are subpoenaed here to-day by the rail-
road? A. I understand that.

Q. Have you talked to anybody about this case? 
A. No, sir; it wasn’t necessary. They couldn’t 
find me.

Q. You have not talked to anybody about it? 
A. Only these people that served the subpoena on 
me20

Q. Did you not talk yesterday to anybody? A. 
Only to these witnesses, that is all.

Q. Did you make a statement to anybody? A. 
No.

Q. Dd you sign a written statement? A. I 
haven’t signed no written statement to no man.

Q. Did anyone call at the house about the 
case? A. Yes, a claim agent.

Q. Mr. Boe? A. Mr. Boe and Mr. Douglas.

3 O
R e -D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

Q. You say you never gave any statement to 
the railroad? A. I have no knowledge of giving 
any signed statement.

R e -Cr o s s  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. Did this pinch-bar make a mark on this piece 
of wood? A. I  guess it would.

4 ^ Q. Did it? A. I  don’t know; I didn’t notice at 
the time.
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Q. Did you put it under the door? A. The 
pinch-bar does all that.

Q. What is a pinch-bar? A. It is something 
like—it has claws.

Q. (By the Court.) You had a pinch-bar, you 
say? A. Yes, sir.

Q. (By Mr. Laible.) And you say it did not 
make any mark? A. I don’t know that; I didn’t 
take any notice.

B y  T h e  C o u r t  :

Q. (Indicating.) Suppose this was a gondola 
car, and this is the door, standing in its groove.
It goes down deeper than it ought to, according 
to your testimony. What I show you this for is 
to have you illustrate the way it was got out 
and the way it was swung. A. (Indicating.) For 
instance, here is the door and here is the latches.

o n

The door didn’t come very readily on account of 
the groove, so we take the pinch-bar and work 
it down here between the groove to force it, and 
then with the combined efforts of the men and the 
pinch-bar we got this out gradually over the 
groove. Once we got one edge up from the groove, 
it was nothing then to get the other end, because 
you had an opening to put the bar in.

Q. Which end did you get out first? A. The 
left hand facing the furnace.

Q. Go on from that point and show how it was 30 
swung. A. (Indicating.) Here, we got it down 
like this; we worked it away from this groove.

Q. After you get it in that position—  A. Yes, 
then we swung this end around to the side of the 
car in that manner, and left it leaning up against 
the car.

Q. Then this surface had been the outside of 
the door as it stood (indicating)? A. Yes, sir.

Q. And then what happened? A. Then by a 40
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mis judgment of the way it was standing, I sup-
pose, we left it, but Schwall, being at the lower 
end of it, before be had got past it the car door 
fell over on him and broke his leg.

Q. Which part of it caught him? A. I should 
judge about 2 feet from the end.

Q. Which end of it, this end (indicating)? A. 
I 0 Yes; this end here. It looked to me about 2 feet 

from there. .
Q. That is what had been the left end? A. 

Yes, sir.

By  Mr . L a i b l e  :

Q. So you say, the outside of the door fell on 
Schwall’s leg? A. There was no other way for 
it to fall.

Q. I am asking you. Yes or no? A. Yes, sir. 
20 Q* Where did you put the pinch-bar, on the 

inside or outside? A. On the outside.
Q. Did you lean over the door? A. I was 

on the outside of the door, on the bumper head.
Q. You were outside? A. I crawled outside.
Q. What did you do after you got the door out 

of the groove? A. Slid it around; all of us 
slid it around together.

Q. Then you were on the outside and Schwall 
was next and then the others? A. I don’t say 

30 he was next, but he was on the door.
Q. They were all on it inside, too? A. Yes, 

sir.
Q'. And then you lifted it up? A. Yes, sir.
Q. And moved it in? A. Yes, sir.
Q. And you walked up to the end of the door 

where Schwall got hurt and then walked about 
8 feet more? A. No, I didn’t say that; I say I 
swung the door around and left it by the side 
of the car ; that is the only time I left the door, 

40 after I thought the door was properly standing,
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and we left it, and that is the only time I walked 
away from the door.

Q. Then Schwall got hurt when he was 2 feet 
from the end of the door? A. Yes, 2 feet from 
the end of the door, hut on the inside of the door.

Q. And nearest to the tank? A. Yes, sir.
Q. And then you walked about 8 feet after 

that? A. About 8 feet more from the door be- 
fore the door had fallen.

Q. When you started to move this door in 
what was the position of the three men? A. All 
grasped hold of the door—the five of us, rather, 
was on the door; I am the only man using the 
pinch-bar; they was holding the door and edging 
it around while I was working the pinch-bar.

Q. You say that Mr. Biown and the other men 
were on that door? A. Yes, sir; it is common 
for us to do that any time. 20

Q. Were they there that morning? A. Yes.
At one o’clock, P. M., the court takes a recess 

of one hour.

A f t e r  R e c e s s .

M r . Sc o t t : I desire to offer in evidence a 
certified extract of a copy of what is known 
as “ Official Classification, No. 43,” filed with 
the Interstate Commerce Commission on be-
half of the defendant railroad company, cer* 39 
tilled by the secretary of the Interstate Com-
merce Commission and under his seal, as pro-
vided by the act of Congress (handing paper 
to plaintiff’s counsel).

Mr . L a i b l e : I f  your Honor please, I can-
not see the purpose of the offer; I do not see 

the m ateriality of it.
(After argument the objection is with-

drawn. )
(The paper referred to is marked Exhibit

D5.)
40
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T h e o d o r e  L y p i n , sworn in behalf of defendant.

D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

Q. Mr. Lypin, what was your business on Sep-
tember 1, 1916? A. Car inspector.

Q. How long bad you been car inspector before 
that time? A. I have been car inspector since 

10 1907.
Q’. What is the territory that you covered in 

September, 1916? A. The Harrison yard.
Q. And by “ car inspector” what do you mean. 

What were your duties? A. My duties was to 
inspect all cars before they get loaded and all 
the cars in the yard for tbeir safety.

Q. For their safety? A. For their safety to 
run in the train.

Q. On September 1, 1916, was your attention 
20 called by Mr. Kain, the agent, to an accident hap-

pening in the yard? A. No.
Q. In the 'Harrison yard? A. No, not by Mr. 

Kain, but I was notified from the yard office.

B y  T h e  C o u r t  :

Q. From the yard office? A. Yes, Mr. Kain 
telephoned down to the yard office.

Q. In whose employ were you, what company? 
A. The D., L. & W.

B y  M r . S c o t t :

Q. You were notified to do what? A. To go 
and inspect that car that the accident happened 
on.

Q. After the accident? A. Yes, sir; after the 
accident.

B y  T h e  C o u r t :

Q. It was after the accident and on the same 
4 i> day as the accident? A. Yes, sir.
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B y  M r . S c o t t :

Q. What time did you get down to the place 
where this car was? A. Well, it was about a 
little after one.

Q* And when you got there did you see Mr. 
Boe? A. Yes, sir; Mr. Boe was waiting there 
for me; Mr. Kain told him where the car was.

Q. And where was the car, on what track? A. 1© 
On track 1.

Q. What kind of a car was it? A. P. L.
Q. Open or box? A. Open, gondola.
Q. Were you present when Mr. Boe took photo-

graphs of the car? A. Yes, sir; he took it at 
the present when I  was there.

Q. When you got down to the car did you 
look at the end doors of the car? A. Yes, sir.

Q. Were both end doors up, or how were they?
A. One end door was up and the other was in- 
side of the car, standing up against the side of 
the car.

Q. Standing up against the side of the car, 
inside of the car? A. Inside of the car.

Q. Did you and Mr. Boe do anything with the 
door? A. Yes, me and Mr. Boe shifted the door 
around nice and easy to get it into its place.

Q. When you got it in its place, what did you 
do then? A. We put the latches on, and I used 
a hammer to drive them down. SO

Q. Did you examine the latches on that door?
A. Yes, sir.

Q. And what was their condition? A. The 
latches was in a first class condition.

B y  T h e  C o u r t :

Q. This is on the outside? A. On the outside; 
yes, sir.

40
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B y  M e . S c o t t :

Q. That car was placed so that it faced east 
and west? A. Yes, sir.

Q. From Hoboken to Newark? A. Yes, sir.
Q,. And when you got down there which door 

was down? A. The east.
Q. When you got down there which was the 

10 door that was lying against the side? A. The 
east end.

Q. Towards Hoboken? A. Towards Hoboken.
Q. With respect to the place where this door 

was, which side of the car was it up against? A. 
Up against the north side.

Q. And the north side is which side of the 
car? A. That is on the lefthand side of the door, 
from the east.

B y  T h e  C o u r t :

Q. The door was missing from the north side? 
A. Standing against the north side.

Q1. I did not mean to use that word. The car 
stood east and west? A. Yes, sir.

Q. There was no door on the east end of the 
car? A. No.

Q. There was one on the west end? A. There 
was one on the west end, standing up in its right 
position.

s 0  Q. In its place? A. In its place.
Q. On which side of the car did you find the 

door leaning against the side? A. Why, from 
the east it was on the lefthand side.

Q. That is, as you stood back of the car? A. 
Yes, sir.

Q. And looked—  A. Looked towards Newark.
Q. Looking at the machine, it was on the left? 

A. On the left.
Q. Or on the right? A. On the left.
Q. That would be on the south side, would it 

ro+? A. Yes, sir.
40
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Q. Not on the north side? A. That is where 
I made a mistake.

Q. On the south side? A. On the south side.
Q. The north side would be on the right? A.

On the right.
Q. You said it was on the north side. A. No, 

on the left side; that would be on the south side.

B y  M e . S c o t t : 1 0

Q. As you stood in front of the car, the east 
end of the car, looking into the car, with the door 
down at the east end, which side did you say the 
door was up against? A. The left side.

Q. The left side? A. The left side; yes, sir.
Q. Now, I  show you a photograph marked 

D, and ask you if you can point out which side 
it was on (shown to witness)? A. This is the 
side it was up against (indicating). ^

Q. On this side that I mark with a cross (mark-
ing on photograph)? A. Yes, sir.

T h e  C o u r t : Y o u  put a cross over the left  
side.

B y  T h e  C o u r t :

Q. At this time had the machine been removed 
from the car? A. Yes, sir.

B y  M r . Sc o t t :

Q. When you put the door up with Mr. Boe, *  
will you tell us how it fitted in the car? A. Why, 
it fit right in the place.

Q. Was it snug or loose? A. Oh, it was pretty 
tight; we had to give a good jar to push it down.

B y  T h e  C o u r t :

QV This photograph does not show it leaning 
up against the side? A. No, it does not.

Q. It merely shows which side you say it was 4 0  
leaning up against? A. Yes, sir.
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B y  M r . Sc o t t :

Q. You say that the latches outside were in 
good condition? A. Yes, sir.

Q. Now, had you seen that car before that 
day? A. Yes, sir.

Q. When had you seen it? A. I seen that car 
at ten minutes to seven.

1 0  B y  T h e  C o u r t :

Q. When? A. Ten minutes to seven.
Q. On the same day? A. On the same day.

B y  M r . S c o t t :

Q. And what was the occasion of your seeing 
the car at that time? A. Well, when I seen the 
car the door was up; the car was loaded, some 
machinery in i t ; the door was all right; the 
latches was on. Of course, I  never look inside 
of the car when the car is going to be unloaded.

Q. Did you again examine that car with some-
body else that day? A. Yes, sir; with Mr. 
Hauser.

Q. What did you find the condition to be of the 
I-bolts, or staples, inside of the car door? A. 
When I come there at one o’clock I found one 
staple lying inside of the car, near the middle 
of the car, and the other one was missing.

a a B y  T h e  C o u r t :

Q. Where were those staples, as you call them, 
originally in place, on the outside of the car or 
the inside of the car? A. The inside of the car.

Q. On the inside of the car? A. Yes, sir.
Qf. One staple was on the floor? A. Yes, sir.
Q. And one missing? A. One missing.

4 0
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C r o s s  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. Now, Mr. Lypin, you made this inspection, 
as you say, at ten minutes of seven? A. Yes, sir.

Q. Were there any other cars attached to that 
car then? A. No, sir.

Q. Close together, were they not, a whole 
string of cars locked together? A. Yes, sir. ^

Q. And when you made this inspection you 
just walked alongside of the cars? A. Yes, sir;
I looked underneath. I walk alongside of the 
cars; that is my duty, to do that.

Q. Was it dark at this time? A. No, sir.
Q. Daylight? A. Yes, sir.
Q. And you did not look inside of the car, did 

you? A. No, sir.
Q. You did not go up on top of it? A. No, sir.
Q. Just walking along? A. Yes, sir. We can ¡¡o  

see right on the ground; you can see from the 
ground.

Q; Blit you did not jump inside of the car?
A. No, sir.

Q. Does this door fit flat on the floor of the 
car? A. Yes, sir.

Q. That is, the door—  A. It is flat from the 
inside.

Q. There is nothing obstructing it there? A.
No, sir.

Q. It runs flat right up to the iron post out-
side? A. Yes, sir.

Q. There is a plate here (indicating) ? A. Yes, 
si.

Q. And then the door fits right flat on the 
floor of the car, like that (indicating)? A. Yes, 
sir.

Q. And this door that you opened is usually 
laid flat down, and then the stuff is moved over 
it, is it not? A. Yes, sir. 40
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Q. And yon did not see this car again until 
one o’clock? A. A  little after one.

Q. When Mr. Boe was there? A. Yes, sir.
Q. And those are the only two times that you 

saw that car that day, are they not? A. No, 
I seen it about three o’clock in the afternoon 
again.

1 0  Q* Well, I meant near the accident. A. No.
Q’. And you saw it a third time with Mr. 

Hauser, did you? A. With Mr. Hauser.

By  Th e  Co u r t :

20

80

40

Q. Tell me something more about these staples 
that you referred to. Where were they when they 
were in place? A. They were right through the 
floor.

Q. How many of them were there when they 
were in place? A. How many were there?

Q. How many staples were there—  A. Two.
Q. — when they were in place. A. Two.
Q. Where were they put? A. They are con-

nected with the door and go through the floor, 
and two nuts goes right underneath the sills.

Q. How do they connect with the door? A. 
The door has got two straps right from the top 
of the car to the bottom, the bottom of the door.

Q. On what, on the door, or on the side of 
the car? A. On the door. Then the staple goes 
right through the eye of that strap, through the 
floor to the bottom.

Q. And how is the door detached from the 
floor? A. With those staples.

Q. That is the way it is attached. Now, how 
do you get it loose? A. The only way you could 
get it loose is to get the nuts off underneath the 
car and pull them up.

Q. A kind of groove has been described by one 
witness, about an inch deep—  A. That is from the 
outside.
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Q‘. — running along for 9 feet, in which, it is 
said, the door rested. Is there such a groove?
A. It is from the outside.

Q. From the outside? A. Yes, sir.
Q. You found that? A. Yes, sir.
Q. What is that made of? A. What, that 

groove?
Q. The groove. A. That is a steel plate; it is 10 

bolted right to the bottom of the car.
Q. And did the door when in place rest in that 

groove? A. Yes, sir.
Q. And it was also attached by the staples?

A. Yes, sir.
Q. To the floor? A. Yes, sir.
Q. And when it became necessary to unload 

something it did become necessary sometimes to 
take the end of the car down, did it not? A. No, 
sir; they can do it by letting the door down and ¡¿0 
putting the planks and rollers right over the door.

Q. What did the door hinge on? In putting 
the door down what did the door turn on? A. 
There is no hinges on there at all; it drops right 
down.

Q. It drops down? A. Yes, sir.
Q\ Would it drop out of this groove? A. Yes, 

sir ; it would drop out of the groove when you 
drop it down.

Q. And then what would attach it to the car? 30  
A. Why, it wouldn’t fall no more than about an 
inch away from the groove, and when you lift 
the door up again it falls right in its place.

Q. But what would fasten the door to the 
car? A. Why, the staples.

Q. The staples? A. Yes, sir.

By  Mr . La ib l e ;

Q. Mr. Lypin, when you speak of a groove, you 
mean this iron plate that is outside of the door, 4 0
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do you not (indicating on photograph)? A. Yes, 
sir.

Q. Now, there is nothing inside of the car, 
according to this picture, which would form—  A. 
Not inside, no.

Q. — which would form a groove where this 
would fit in? A. No.

Q. When you speak of a groove, it is the fact 
that there is something that the door fits in like 
that? A. Yes, sir; and it can’t come out.

Q. But it can come out that way (indicating) ? 
A. Yes, sir.

Q. There is no inch groove there? A. No.
Q. And if a witness said there was a groove in-

side, he was mistaken, was he not? A. Yes.

Objected to.
(Question withdrawn.)

Q. There was no board inside of this car, was 
there? A. What kind of a board do you mean?

Q. Alongside of the door, where the door would 
fit in, like that (indicating)? A. No.

Q. And when you speak of these bars coming 
down here, which are fastened with staples, 
these are the bars that you mean (indicating) ? 
A. Yes, sir.

Q. There is an I-bolt there? A. Yes, sir.
Q. And the staple goes through? A. There is 

a strap right there, and it goes through that strap 
underneath, through the I-bolt.

Q. It is locked underneath? A. Yes, sir; but 
that doesn’t concern anything about the door 
falling in.

Q. But it will work around there if it falls 
in? A. Yes, sir.

Q’. It acts like a hinge? A. Yes, but it is not a 
hinge.

Q. Well, it acts like a hinge? A. Yes, sir.40
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Q. And there was no such thing on this car, 
was there? A. About the staples?

Q. That iron there (indicating)? A. I found 
one inside of the car pulled out and one missing.

Q. They never lift this door out of these cars 
and take it away; they usually turn it and lay it 
flat on the ground? A. Sometimes you have to.
The door may be wore down; it may be down an 
inch or more on the inside.

Q- But you cannot do that if it is locked, can 
you? A. No, sir.

Q. Then you have to drive it over? A. Yes, sir.

B y  Th e  Co u r t :

Q. Counsel showed you Exhibit P-2, and I 
think you pointed out what you said were the 
staples, or the place where the staples go. Where 
are they? A. Here is the straps; they go right aQ 
down, and that strap is bolted on both sides of 
the car, and that strap has got an I, like that, 
and that staple goes through the floor, and right 
down through the floor (indicating).

Q. You notice here a line running to the letter 
B and another line to the letter A  (indicating).
A. Yes, sir.

Q. And the staples, you say, run from that line 
A and B? A. Yes, sir.

By  Mr . La i b l e : 30

Q. Now, Mr. Lypin, this iron L that you speak 
of, against the outside of the door, fits tight 
against the door, does it not? A. Yes, sir.

Q. In fact, it is so tight you cannot hardly get 
anything in between it? A. Yes, you might get 
the point of a bar in.

Q* And how wide is the distance between the 
end of the car and the door (indicating on photo-
graph), this end here? A. About ten inches. 4(>
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Q. About ten inches? A. Ten or eleven inches. 
Q. You mean this thing here (indicating) ? A. 

No, right here (indicating).
Q. Ten or eleven inches? A. Yes, sir; that is 

for the men to walk on.

Jo h n  F. Ha u s e r  sworn in behalf of defendant. 
10

Dir e c t  Ex a min a t io n  b y  Mb. Sc o t t :

Q’. Mr. Hauser, you are a car inspector of the 
Lackawanna Railroad? A. Yes, sir.

Q. And you were on September 1, 1916? A. 
Yes, sir.

Q. And have been for how long? A. Twenty- 
five years.

Q. And on the afternoon of September 1, 1916, 
20 in company with Mr. Lypin, did you examine P. 

L. car 853,159? A. Yes, sir.
Q. Did you examine the catches on the door 

of said car? A. Yes, sir.

By  Th e  Co u r t :

Q. What time of day, Mr. Hauser? A. Around 
between three and four o’clock in the afternoon.

By  Mr . Sc o t t :

Q. Which end of the car did you examine, 
80 the east or the west end? A. The east end.

Q. Toward Hoboken? A. Yes, sir.
Q. And what did you find the condition of the 

latches of that car in? A. When X got there the 
door was placed in position by Mr. Lypin, and 
Mr. Lypin told me that Mr. Boe—

Th e  Co u r t : Never mind what he told you. 
The door had been placed in position?

W i t n e s s : Yes, sir; it had been placed in posi-
tion.

40
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T h e  C o u r t : N e v e r  m in d  w h a t  h e  t o ld

y o u , b u t  y o u  m a y  a n s w e r  t h e  q u e s t io n  a b o u t  

h o w  y o u  fo u n d  th e  la tc h e s .

Q. Did you examine the latches? A. Yes, sir.
Q. And what condition did you find them to 

be in? A. I found that I used the hammer to 
knock them out.
B y  T h e  C o u r t : 1 0

Q- You found that you had to use a hammer?
A. Yes, sir.
B y  M r . S c o t t :

Q* And what condition did you find them in 
that day? A. O. K.
B y  T h e * C o u r t :

Q. They are on the outside of the door, as I 
understand? A. Yes, sir.

•|||
B y  M r . S c o t t :

Q. Did you inspect the car door to see whether 
it fitted or not? A. It fits pretty tight.

C r o s s  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. You did not see that car before, did you?
A. No, sir.

Q. That is the first time you had seen it? A.
Yes, sir.

Q. How did you come to make the inspection?
A. Well, I was ordered by the railroad company 
to go down and inspect the car with this other 
man.

Q. Did you take a hammer with you? A. Yes, 
sir.

Q. Why did you take a hammer with you? A.
I always carry a hammer.

Q. And you knocked off these latches, you say, 
to open the door? A. Yes.

Q. And you say you had to use a hammer to 
open it? A. Yes, sir.
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Q- You usually have to use a hammer in open-
ing the door, do you not? A. Yes, sir; sometimes 
you can open them with your hand.

Q. You do not know what the condition of the 
door was before you saw it, do you? A. The 
condition of that door—

Q. Before you examined it that day? A. When 
- 0 I examined it it was all right.

Q. (Question read as follows: “You do not
know what the condition of the door was before 
you saw it, do you?” ) A. Well, it must have 
been O. K.—

Q. Answer yes or no. Do you? You did not 
see it before three o’clock did you? A. No, sir; 
I did not.

J a m b s  P . B r o g a n  sw orn  in  b e h a lf o f defendant.
20

D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

Q. Mr. Brogan, what is your business? A. 
General foreman of car department, D., L. & W. 
Railroad.

Q. How long have you been that? A. Eight 
years foreman; thirty-eight years with them alto-
gether.

Q. Are you familiar with railroad cars, the 
0 mechanism of them? A. I am.

Q. Are you familiar with what is known as the 
interchange of cars? A. I am.

Q. With respect to the interchange of cars, 
Mr. Brogan, between the Lackawanna Railroad 
and foreign roads, is an inspection made of the 
foreign cars when they are exchanged? A. There 
is.

Q* Will you tell the jury what the character 
and nature of that inspection is?

40
MR. L a i b l e  : If your Honor please, I ob-
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ject, unless it can be shown that this car 
went under that inspection.

T h e  C o u r t : That is, of course, the par-
ticular point, but I think the witness may 
testify as to the general practice of the road.

Plaintiff’s counsel prays an exception to 
this ruling of the Court.

Exception noted as ground of appeal.

A. The interchange of freight cars between 
railroads is regulated by what is known as the 
Master Car Builders’ Association. They meet in 
convention and determine how cars will be inter-
changed and what defects will be acceptable and 
what will not. Some are determined by the In-
terstate Commerce Commission, as, for instance, 
you cannot take a car that would have a defect 
that would endanger the safety of employees. 
Naturally, it would not be permissible to take 
such car. Blit the main object of inspecting cars 
at interchanges is to see that they are safe for the 
receiving road. They are the sole judge, and de-
termine if there are any damages for which the 
delivering road is responsible.

Q. You are familiar with these drop end gon-
dola cars of the Pennsylvania Railroad? A. I 
am.

Q. If the running part of the car is in good 
condition and the outside latches of the door are ao  
in good condition, will you tell what other, or 
further, inspection is made if any such car was 
received by the railroad company?

Mr . L a i b l e  : I object, if your Honor please, 
on the ground that this witness cannot testify 
what a reasonable inspection would be, and 
that is what the question is practically aimed 
at. It is calling for a conclusion.

T h e  C o u r t : It is undoubtedly a question 40
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of mixed law and fact as to what a reason-
able inspection is, but the witness may test-
ify, I think, to what kind of an inspection 
is made. If there is a practice of the D., 
L. & W. Railroad Company, yon may state 
what the practice is.

Q,. Will you state what the practice is of the 
10 D., L. & W. Railroad Company with respect to 

the receipt and exchange of foreign cars of the 
type of the Pennsylvania Railroad drop end gon-
dola cars?

Mb . L a i b l e : I enter the same objection
that your Honor overruled to the other ques-
tion.

T h e  C o u r t : It seems to me to be the
same question. Take an exception. 

a o  Plaintiff’s prays an exception to this rul-
ing of the Court.

Exception noted as ground of appeal.

A. With reference to the end door, the judg-
ment of the inspector would determine whether it 
was safe or not. Just so long as the drop latches 
were in place the door is perfectly safe. The 
bottom fastening does not add anything to the 
safety of the door—

T h e  C o u r t : I think you are getting away 
from the question. You are discussing de-
tails, and it will be for the jury to determine 
what was reasonable inspection in any par-
ticular given case. "You are asked a general 
question, which is susceptible of a general 
answer. In general, what inspection is 
made?

W i t n e s s : In general, a car that is safe to run 
is accepted by the receiving road, or by the D., 
L. & W., in this case.
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Q. If the latches on an end door car are in 
good condition when received by the Lackawanna 
Railroad, is a foreign car considered safe from 
such a standpoint?

M r . L a i b l e  : I object, if your Honor please.
T h e  C o u r t : I  th in k  th a t is  o b jection ab le .

The moment yon go into details you raise 
questions which are for the jury to settle. 10 
I  sustain the objection.

Defendant’s counsel prays an exception to 
this ruling of the Court.

Exception noted as ground of appeal.

Q. You are familiar, Mr. Brogan, with what is 
known as the I-bolts, or which have been described 
by some of the witnesses as the hinges, of these 
drop end cars? A. I am.

Q. Do you know what the purpose of those a «  
I-bolts, or hinges, as they call them, is? A. I  do.

Q. Those are there to prevent the door from 
being taken away, or, if the car is to be unloaded 
on a coal dumper and turned upside down, they 
will prevent the door from falling out. But the 
word “hinge,”  with reference to that botton fast-
ening, to my way of thinking, is a misnomer, 
because it does not answer that capacity (indi-
cating). Assuming that is the end of the car, 
there is the end gate; it drops down and is lifted 
up, pivoting on the inside edge. I f they are miss-
ing, if anything, they make the door safer to a 
person standing inside. If that is fastened, the 
only tendency would be for the bottom to tilt 
out in that direction, which prevents the tendency 
to fall in more than ever. I f they are missing 
they keep the door from tilting in that position; 
that is the only position you can o-et.

Cross examination waived
40
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M e r l e  R . R e e d  sw o rn  in  b e h a lf o f d e fen dan t.

D i r e c t  E x a m i n a t i o n  b y  M r . S c o t t :

Q. Mr. Reed, yon are general car inspector of 
the Pennsylvania Railroad? A. I am.

Q. And have been for how long? A. For nine 
months.

lO  Q. And prior to that time were yon acquainted 
in any way with the construction of Pennsylvania 
cars? A. I have been with them for twelve years; 
yes, sir.

Q'. From a mechanical standpoint? A. Natur-
ally so, my only experience having been in the 
motive power and mechanical department.

Q. Are you familiar with the construction of 
cars of the P. L. 853,159 type? A. I am; yes, sir.

Q. In the construction of those cars, Mr. Reed, 
is there any arrangement by which the door is 
attached to the car floor? A. I didn’t understand 
that question.

Q. In the construction of cars of that type is 
there any method, or arrangement, by which the 
door is attached to the car floor? A. The door 
is attached to the floor by means of two U-bolts, 
or they have been spoken of here as I-bolts, or 
at other times as hooks. I call them U-bolts. 
That is the usual term in mechanical engineering 

80 for such bolts, for the reason that they are shaped 
like the letter U. Those are inverted, and the 
upper portion engages the iron strap, binding, or 
fastening the door. The two vertical legs of the 
bolts pass through the floor, through the nailing 
strips, and through a steel subsill underneath 
the car, and the nuts are applied below that sub-
sill, therefore fastening the door to the floor of the 
car, to prevent its loss or being misplaced.

Q. You mean to prevent the loss of the door? 
A. The loss of the door; yes, sir.
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Q. Or its being misplaced? A. Yes.
Q. You are familiar with the construction of 

cars? A. I am.
Q. That are received by other roads? A. Yes, 

sir.
Q. What is known as the receipt of foreign 

cars? A. I am, yes, sir.
Q. W ill you tell us what is the reason of in-

spection of foreign cars? C
Mr . La ib l e  : I object to that upon the

ground that it calls for a conclusion, if your 
Honor please, and upon the further ground 
that I objected before.

T h e  C o u r t : I  sh o u ld  n a tu r a lly  suppose

th a t th e  p u rp o se  o f a n  in sp e c tio n  w o u ld  be 

to  d e term in e  w hether the  ca rs  w ere in  good  

co n d itio n .

W i t n e s s : That is one of the ideas; that is not 
the sole object.

T h e  C o u r t : I  th in k  th e  w itness m a y  b e ' 

p e rm itte d  to  answ er the q u e stio n  fu lly  in  h is  

ow n  w ay.

Plaintiffs counsel prays an exception to 
this ruling of the Court.

Exception noted as ground of appeal.
A. The cars are inspected in interchange be-

tween railroad companies to insure their being 80 
safe for movement over the line, safe for trainmen 
and safe for the lading for which they are de-
signed to carry. That is one object of inspection. 
Another object is for the railroads to protect 
themselves against delivering lines or against car 
owners for defects for which they are not re-
sponsible—for which the receiving line is not re-
sponsible. Under the M. O. B. rules governing 
the interchange of cars, there are certain rules 
laid down making certain defects owners’ defects 40
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and certain defects delivering line defects and 
certain defects which, are not permitted in inter-
change at all. It is to guard against these things, 
as well as the safety feature, that inspection is 
made of cars in interchange between railroads. 
Also inspection is made in yards of railroads of 
their own cars that are not in exchange.

Q. Now, Mr. Reed, if a car of the type and 
°  character of P. L. car 853,159 was delivered to 

your road, and the running equipment, so far as 
an inspection could determine it, was in good con-
dition, and the latches on the outside of the drop 
end doors were in good condition, would your 
road receive that car?

M r . L a i b l e : One moment.

A. It would.

510 Objected to as calling for a conclusion.
O b je ctio n  su sta in ed .

M r . L a i b l e : I move to strike out the an-
swer.

T h e  C o u r t : Y es.

Defendant’s counsel prays an exception to 
this ruling of the Court.

Exception noted as ground of appeal.

Q; Does the absence of these U-bolts in any way
_ affect the running of the car? A. It does not.

SCO °Q. Or the lading of the car? A. It does not.
Q. Where this end door sets at the end of the 

car, will you describe to the jury the appearance 
of the end door, the floor of the car, if the door 
was lifted from it? A. This car is a steel under 
frame car, having a wooden floor and wooden 
sides made of plank, three planks, ten inches 
each, making the total height of the car inside 
above the floor of 30 inches. The end of the car 

40 is made in the form of a gate; we call it a drop
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end car; and the end door, as we ordinarily call 
it, is the end gate. That gate, or end door, is 
attached to the car by means of these U-bolts, 
which allows the end door to fold inward onto the 
floor and lay flat upon the floor, to facilitate ship-
ping certain commodities, such as long timbers, 
logs, structural steel and fabricated steel works.
This door, the end—there are three boards 1% - 0 
inches thick, and on the outside of the end door 
there is also a % inch steel plate. That plate 
is put on there to reenforce the end door and form 
a protection to the wooden door when it is laid 
on the floor flat and when carrying structural 
steel and other long material, which would natur-
ally rest upon the car door when the door was on 
the floor.

Q. (By the Court.) Do you mean that the door 
is shod, so to speak, with this steel plate? A. ao  
Yes, sir; on the outside only. There are four 
straps of iron on this door; two of them are con-
tinuous straps, up one side and down the other, 
located about 18 inches from the end of the door 
and which forms a part of the hinge, so called, 
with the U-bolts, forming the fastening of the door, 
to the car floor. There are two other pieces on 
the inside, forming a plate which the bolts bear 
against that pass through the boards of the door 
to hold the door together. The door is held to-
gether by these iron straps and bolts, and not by 
any wooden battens or nails.

Q. Mr. Reed, there has been something said 
about a groove at the end of the door. Can you 
tell us anything about a groove at the end of that 
door? A. One might naturally suspect that there 
was a groove there, or might call it that. There 
is on the outside of the car an angle iron, four 
inches by four inches by one-half, riveted to the 
top of the endsill against the wooden flooring of 40
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the car. This angle projects about one and 
seven-eighths inches above the floor level in the 
original construction, and the bottom end of the 
drop door rests against that angle iron; it forms 
a shelf, or an abutment, so to speak, for the bot-
tom end of the door to bear against. Therefore 
the bottom edge of the door would be ordinarily 
one and seven-eighths inches below the top of this 

10 angle, and to move the door out you would have 
to get down in between the door and this angle, 
to get a prying action on the bottom of it, and 
after it once starts away from that angle it would 
have the appearance of a groove.

C r o s s  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. It would have the appearance of a groove 
from the outside, Mr. Reed? A. From the out- 

20 side.
Q. Not from the inside? A. Not from the in-

side, unless somebody would nail a board in there, 
or a strip, or something of that sort, in there to 
hold it.

Q. These cars do not have any boards nailed on 
the inside, do they? A. They have no boards nail-
ed on, nothing but the board floor.

Q. And that is flat and goes right up to this 
angle iron that you speak of? A. Yes; that is, 

•Q in the original construction of the car.
Q. And there is no setting in of about an inch 

down there where the door sets? A. No, not in 
the original construction. Shippers do some-
times nail battens on the door.

Q. Have you seen a picture of this car? A. No.
Q. I will show you a picture and ask you if 

there is a board nailed there (photograph shown 
to witness)? A. No, sir; this picture does not
show that.

40 Q. (By the Court.) That is a photograph of
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the inside? A. Yes, sir. These drawings will 
show yon the construction of the car much bet-
ter than the photograph (producing drawings).

Q. (By Mr. Laible.) Perhaps we cannot un-
derstand the drawings as well as the photographs. 
You are a technical man, and we are not, you see. 
A. You can see it very plainly.

Q. When these I-bolts, or U-bolts, that you 
speak of, are attached to the floor there is no oc-
casion to move the door out, is there? A. No, 
no occasion to.

Q. The usual way is to take and open the catches 
on the outside and push the top in? A. Yes, sir.

Q. And that is done from the outside? A. It 
should be, as a matter of safety.

Q. And when it lays flat they move whatever 
is in the car over the top of this door? A. They 
can, yes.

D e f e n d a n t  R e s t s .

10

20

J a m e s  A . S c h w a l l , p la in t iff , re ca lle d  in  h is  

ow n b e h a lf.

D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e  :

Q. Mr. Schwall, when you got up to this door 
where was Mr. Reed? A. He was about in the 
center of the car.

Q. Was he on the outside of this door, on the 30  
ledge, with a pinch-bar? A. No, sir.

Q. Did he ever have a pinch-bar on that door?
A. No, sir.

Q. Did anybody use a pinch-bar on that door?
A. No, sir.

Q. Were there ever five men at that door before 
you were hurt? A. No, sir.

Q. How many men were there before you were 
hurt? A. After I was hurt all the gang was there.

Q. But up to the time you were hurt how many 4 0  
were at that door? A. None.
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Q. Outside of yourself? A. Yes, sir.
Q. And you were 3 feet away from it wlien tlie 

door fell on you? A. Yes, sir.
Q. Was there any pinch-bar used there at all? 

A. No, sir.

T h e  C o u r t  : Any w h a t?

M r . L a i b l e  : P in ch -b a r.

W i t n e s s : P in ch -b a r, in  o rd e r to  p ry  the  door  

up , to  le t  i t  com e in .

Q. Was that part of your tool equipment there? 
Did you have a pinch-bar there amongst the tools? 
A. For our regular work, yes.

Q. What did you use that for? A. We use 
them to pry up the material, to get our blocks 
under, to get the material out of the car.

Q. Was that door ever turned around before 
you were injured? A. No, sir.

Q. Was it lying up against the side before you 
were injured? A. No, sir.

C r o s s  E x a m i n a t i o n  W a i v e d .

W i l l i a m  C. B r o w n  re ca lle d  in  b e h a lf o f the  

p la in t if f  in  re b u tta l.

D i r e c t  E x a m i n a t i o n  b y  M r . L a i b l e :

Q. Mr. Brown, Mr. Reed testified that you were 
SM> one of the men that had hold of this door before 

Mr. Schwall was injured; is that right? A. No, 
sir; it is not.

Q. When was the first time that you had hold 
of this door? A. Just as soon as I heard Mr. 
Schwall holler that he was hurt, when he hol-
lered I jumped from the machine, irom behind 

„ the machine, and helped go back and draw it 
off of him and swing it around to the side of the 
car there.

Q. Where was the door at that time? A. It was40
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lying on Mm at its regular place, across the end 
of the car.

Q. And do you know whether there was a pinch- 
bar used there on that door? A. I  don’t know 
about the door; I know we had a pinch-bar on 
the jo b ; I didn’t see it used on the door.

Q. Did you see Reed use a pinch-bar? A. No, 
sir; I did not.

Q- Hid you see Reed at any time outside near 
the door there? A. He wasn’ t outside; he was 
inside.

Q. Where was he? A. By the machine.
Q. Near you? A. Yes, sir.
Q. And when you saw Schwall there were there 

any men around there? A. No, sir; only Schwall 
under the door, and Baldy got there first, and I 
wTas second behind him.

C r o s s  E x a m i n a t i o n  W a i v e d . ao
P l a i n t i f f  R e s t s .

M r . S c o t t : I f your Honor please, I de-
sire to make a motion for the direction of a 
verdict. I move for the direction of a verdict, 
and will state my grounds to the Court.

First, I ask that the Court direct a verdict in 
favor of the defendant because the railroad com-
pany at the time and place of the happening of 
the accident owed no duty to the plaintiff. The 30  
car having been delivered to the Edison Company, 
the invitation to go upon it to the plaintiff was 
that of the Edison Company, and for the injury 
happening to the plaintiff at that time, the duty, 
with respect to the place where the plaintiff was 
invited by the Edison Company, the car being in 
possession of the Edison Company, the duty owed 
to plaintiff was that of the Edison Company, 
and* not the railroad company.

Second, that even though the Court should de- 40
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termine that tlie car had. not hcen delivered to 
the Edison Company, and was not in the possession 
of the Edison Company at the time of the happen-
ing of the accident, the defendant violated no 
duty to the plaintiff. Neither is there any proof 
of actionable negligence against the defendant 

Third, that the proximate cause of the acci-
dent was the putting of the door in the position 

10 and condition that it was shown to have been put 
by Mr. Reed and other men, and whether there 
was negligence or not does not concern the de-
fendant company from a legal standpoint, be-
cause it would not be responsible to the plaintiff 
for the acts of Mr. Schwall’s fellow servants.

Fourth, on the ground that the plaintiff him-
self assumed the risk of this injury to him.

T h e  C o u r t : Just w h a t do you m ean by 
» 0  th a t?

M r . S c o t t : That, even assuming that the
situation was such as Mr. Schwall testified 
it was, that in going toward the door at the 
time and in the manner he said he did, that 
the probability of injury was present to Mr. 
SchwalTs mind, and that therefore, if any-
thing happened while he was going there, he 
assumed it.

T h e  C o u r t : T h a t  is , he w as n e g lig e n t?  

g o  M r . S c o t t  : N e g lig e n t, yes.

T h e  C o u r t : I  shall deny the motion.
Defendant’s counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal.
Mr. Scott sums up for defendant.
Mr. Laible sums up for plaintiff.

A d j o u r n e d  t o  January 10, 1918, at ten o ’c lo c k  

A. M.40
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T h i r d  D a y .

Thursday, January 10, 1918.
Met pursuant to adjournment.
Present, counsel as before stated.
The Court charges the jury as follow s:

A d a m s , J. 1q

Gentlemen of the Jury. This action is brought 
by James A. Schwall against the Delaware, Lack-
awanna & Western Railroad Company to recover 
damages for an injury to his person received, as 
he alleges, in consequence of the failure of the com-
pany to perform its duty to him on the 1st of Sep-
tember, 1916.

There are certain admitted facts which may be 
referred to at the outset. Mr. Schwall was not 
an employee of the railroad company; he was in 20 
the employ of the Edison Lamp Company, of Har-
rison. It appears that a tank, a ponderous 
metal machine, or apparatus, weighing about six 
tons, had been consigned from some point west 
of Buffalo on the line of the Pennsylvania Rail-
road to the Edison .Lamp Company, in Harrison, 
coming on the line of the Delaware, Lackawanna & 
Western Railroad Company at or near Buffalo.
It was shipped in a car which formed part of a 
freight train in which there were a number of g g  
other cars. The particular car in which it was 
shipped was an open car of the type called by the 
railroad men a gondola car, and was the property 
of the Pennsylvania Railroad. Mr. Asa Duck-
worth, the general manager of the Duckworth- 
Crawford Company, was notified by the Edison 
Company that the machine had arrived, and 
he sent his foreman down to look at the 
car and get the dimensions of the machine,,

40
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and then on the next day, the day of the 
accident, the 1st of September, 1916, he sent down 
a gang of five men with a wagon drawn by three 
horses, to bring up the tank. The men were all 
in the employ of the Edison Lamp Company. 
They drove up alongside of the car and boarded 
it, and proceeded to block the machine up and 
get ready to get it out of the car, over planks 
and rollers, at the end, closed by what, accord-
ing to one of the witnesses, is called an end gate. 
It has generally here been called a door. The 
door was about 9 feet long, extending from one 
side of the car to the other, weighing 500 or 600 
pounds, made of heavy boards and some iron, and 
bolted together, or fastened together, in a pond-
erous way. The witnesses have described two 
appliances, or two different kinds of apparatus,
one on the outside of this door and the other on

210 .the inside of the door. On the outside were what
the witnesses have called latches—a contrivance 
by which a metal strap passed over something in 
the way of a hasp, and so fastened the door— 
one of these being on one side and the other on 
the other. The photographs illustrate the matter. 
On the inside there were what are called hinges— 
not hinges in the ordinary sense of the term, but 
in a car of this type, fully equipped, there would 
be two I-bolts, or U-bolts, something in the shape 
of the letter U, connecting the bottom of the gate, 
or door, Avith the floor of the car, descending in-
to it, and connecting with a steel plate which 
formed part of the base of the floor, as I under-
stand it. The purpose of this connection is said 
to have been two-fold: to prevent the gate from 
getting loose in case the car was turned upside 
doAvn on a coal dump, or to prevent its getting 
away from the car under any other circumstances.

4 There is one fact which is not disputed; that
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this door, as we shall call it, fell on the right foot 
of the plaintiff, breaking both of the bones of the 
leg below the knee. It was a compound fracture, 
not injuring the ankle joint itself, but limiting its 
motion by taking away about three-quarters of 
it, according to one of the witnesses. The ability 
to raise and lower the foot was diminished, al-
though not wholly lost. It is of that injury that 
the plaintiff complains, and he attributes his in- 10 
jury legally to the Delaware, Lackawanna & West-
ern Railroad Company, against whom he has 
brought the suit, and the problem is whether the 
facts justify the conclusion that legal liability 
exists in favor of the plaintiff and against the 
defendant.

Two questions suggest themselves: How did 
the door fall? Why did the door fall? The 
plaintiff says he does not know why it fell. He t<|0 
knows how it fell. The falling of the door is the 
thing to be explained and accounted for by the 
testimony in the case, so far as an explanation is 
afforded by the testimony.

How did the door fall? In answering this 
question we consider the testimony of Mr. Schwall 
himself and of the other men who were there, so 
far as they have been produced in evidence. They 
were Mr. Brown, the foreman; Baldy Brahan, 
Schwall himself; Arthur Reed, who was called 
as a witness for the defendant, and there was a 
fifth man, who has not been called. 1 understand 
his name to be Watson or Watkins. I do not 
remember that his absence has been accounted for.
At any rate, he has not been a witness.

Bearing in mind that the question just now is,
How did it fall? let us see what Mr. Schwall says 
about it. He says that the gang was on the car,
“ and we were told by Mr. Brown, the foreman, to 
release the door on the end. The door was held up 40
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by boobs, one on each side” . He is evidently 
speaking o f what I  have called latches. “ Hooks 
and clamps on the outside and rings like a hinge 
on the inside. Bolts go into the floor. The door 
was up in position. As far as I  could see, it was 
held fast. I looked at it from the inside. When 
the door is released from the hooks it will drop
about three feet. The door is about three feet high.

10 &It fell on my right leg and broke my leg at the
ankle. The door laid flat on the floor. It weighed 
500 or 600 pounds. There were no hinges on the 
inside.”  There were no other men there besides 
the gang of whom he was one. “ I  was going down 
to release the locks on the door” ; that is, the 
latches. He says that as he walked down, no 
other man being near him, the door fell. On cross 
examination he said, “ I did not see any one loosen* 
irig the door. Someone might have done it with-
out my knowledge.”

Mr. Brown, the foreman, says: “I  told three men 
to take the door down.” I  think he said he did 
not remember what three men they were. Schwall 
apparently was one of them. “ I  heard a holler, 
and the door was lying on the plaintiff, lying on 
his leg. It was loose at the top and the bottom. 
There was no fastening to the floor. You could 
take it up and move it around. I  told them to 
open the door to get the machine out. I  saw none 
of the railroad men there until after the accident. 
We lifted the door and sent for an ambulance. 
I  called my boss up on the, ’phone. The bottom 
of the door was about a foot away” ; that is, the 
bottom of the door had got away about a foot from 
the place where it would have come down when 
erect. Mir. Brown evidently did not see the acci-
dent itself.

Baldy Braham said that he went with Brown
40  and Bert Schwall and Watson, I  think he called
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the other man, pulled up to the car and blocked 
the machine up. He says: “ I did not see Sehwall 
hurt. He called for help. I got there first.”  On 
cross examination he said: “ I was not one o f the 
three men whom the foreman told to take the door 
down.”

This is the testimony that comes from the men 
who composed the gang, or the hunch of men, who 
were sent there to do this job, and their testimony, 
most of which comes from Mr. Sehwall, as to the 
circumstances of the injury is that as he was 
walking toward the end of the car, which was 
about 15 feet away from the machine, the door, 
which was standing upright, suddenly fell. That 
is how it fell.

Now, why did the door fall? Arthur Reed, an-
other of these men, whose testimony gives an ac-
count of the transaction, tells both how it fell and 20  
why it fell, from his point of view. He says that 
he was one o f the men who were sent to take the 
door down. He said he climbed onto the outside 
of the car with a hammer and knocked the latches 
loose, and then with a small crowbar he worked 
at the bottom to get that loose, as it was fast to 
something that he described as a groove. He de-
scribed the groove as being o f wood and on the 
inside. The testimony of one of the inspectors 
of the company is that there was no groove on 
the inside, but there was something that might 
look like a groove from the outside, formed by 
an angle iron. I think the photographs may 
throw some light on that subject. At any rate, 
whatever it was, according to his account, he 
finally got the left end, the end that would be left 
as he stood at the end of the car and faced toward 
the tank, loose, and that was lifted up, and then 
the men who had hold of it— (Brown said he was 
not one of those who had hold oif i t )—swung it *0
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around and finally set it up against the right- 
hand side o f the car, leaning against the right- 
hand side of the car, and that it fell from that 
position, and he thinks that it fell because they 
made a mistake and set it up too perpendicularly, 
not giving it enough slant, and as it fell it caught 
Mr. Schwall, who was pretty well over toward 
the end o f it, nearer to the machine. That is Mr. 
Reed’s account o f both how and why it fell. You 
see, it is radically different from Mr. Schwall’s 
account of why it fell.

It is evident that, unless you reject Arthur 
Reed’s account of this occurrence, your verdict 
must be for the defendant. I  say that unless you 
reject Arthur Reed’s account the verdict must be 
for the defendant, for, if his statement is correct, 
or if the jury deems his account to be as probable 

20  as the case made by the plaintiff, then the plain-
tiff’s case fails, because, according to Arthur 
Reed, the fall o f the door was proximately and 
immediately and directly due to the employees of 
the Edison Lamp Company, these five men, or 
some of them—if not to their negligence, at any 
rate to ,their conduct— and not proximately and 
immediately due to any act of the Delaware, Lack-
awanna & Western Railroad Company or its em-
ployees. Therefore it is necessary to consider Mr. 
Reed’s story, because if he is right this suit cannot 
be maintained.

But suppose that the jury rejects Arthur Reed’s 
account of the matter, how then will the case 
stand? There you come back to the question, Why 
did it fall? That question the plaintiff himself 
says that he cannot answer; he can only tell how 
it fell. Assuming that it fell as he says it did, 
why did it fall? The plaintiff’s case, the case 
that the plaintiff asserts, is that the door, because 

40 of the equipment of the car, was defective in a
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certain respect, a respect mentioned in the plain-
tiff’s complaint, to which I shall refer, and that 
reasonable care in inspection was a dirty of the 
railroad company, and would have informed the 
company o f the existence of this particular defect, 
upon which it became the duty o f the company to 
remedy the defect within a reasonable time.

What is the particular defect that the com- 
plaint asserts ? It is not anything about the 
latches on the outside; it is something about the 
hinges on the inside. After asserting that the 
accident occurred, the complaint goes on to say 
th is: “ That the said injuries were caused through 
the negligence o f the said Delaware, Lackawanna 
& Western Railroad Company in using a freight 
car known as a gondola freight car, which was in 
a defective and negligent condition, and that the 
door of the said freight car through which the 20  
plaintiff and other employees o f the Duckworth- 
Crawford Company were obliged to remove tfte 
said tank was in a defective and destroyed condi-
tion, in that hinges on said door were m  a defec-
tive and deteriorated condition. That the plain-
tiff while lawfully in the said car, and while en-
deavoring to remove the said tank, was injured by 
the door of said car falling upon him as afore-
mentioned by reason of its negligent condition.”

The Ducbworth-Crawford Company was the em- 
ployer of Mr. Schwall, and that company was em-
ployed by contract with the Edison Company to 
remove the tank?

M r . L a i b l e : Y e s , s ir .

T h e  C o u r t  : They were employees of the Duck- 
worth-Crawford Company, who were acting under 
the instructions of the Edison Company?

M r . L a i b l e : Yes, sir.
T h e  C o u r t : “ T h a t  th e  p la in t if f  w h ile  la w fu lly
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in the said car, and while endeavoring to remove 
the said tank, was injured by the door of said 
car falling upon Mm as aforementioned by reason 
of its negligent condition”—by reason of the 
hinges being in a defective condition. That is a 
question of fact. Were the hinges in a defective 
condition? Secondly, Did that fact occasion the 
fall of the door? Thirdly, Did the company, under 
the circumstances, have a duty of inspection for 
the purpose of remedying any defects that might 
naturally be injurious to any persons who were 
rightfully on the car? And these men were right-
fully there.

What is the rule as to inspection? I adopt the 
rule laid down in a Massachusetts case, Ladd v. 
New York, New Haven & Hartford Railroad Com-
pany, 193 Mass., 359: “A  railroad company which 

^ undertakes to deliver freight to the consignee from 
the car in which it was transported is bound to 
exercise ordinary care to have the car safe for 
those who properly resort to it to receive the prop-
erty.” It is not a guaranty of safety. The obli-
gation is “to exercise ordinary care to have the 
car safe for those who properly resort to it to 
receive the property, and it is immaterial that 
the car in fact is the property of another corpora-
tion.” You will notice that this car was not the 
property of the Delaware, Lackawanna & Western 
Railroad Company; it was the property of the 
Pennsylvania Railroad Company; but that fact, I  
tihintk; makes legally no difference whatever. If 
in this case that car had been the property of the 
Delaware, Lackawanna & Western Railroad Com-
pany, the company would have been under an obli-
gation to make reasonable inspection, and pre-
cisely the same obligation was incumbent upon 
the Delaware, Lackawanna & Western Railroad 

40  Company if the car was what is called a foreign*
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oar, the car of some other company. When that 
car came on its road at Buffalo the obligation at-
tached to make proper inspection for the purpose 
which I have indicated.

Why did this door fall? Did it fall for the 
reason assigned in the plaintiff’s complaint? You 
cannot broaden the complaint. Did it fall because 
there were no hinges, or, rather, did it fall because JO 
the hinges were defective?

The burden of proof is on the plaintiff; that is 
to say, it is for the plaintiff, who comes here to 
assert a claim, to make it out by what shall appear 
to you to be the greater weight of the evidence, 
the good, reliable evidence in the case.

Three questions of fact arise: First, Were the 
hinges in fact defective? Secondly, I f they were, 
did that defect in the hinges occasion the fall of 
the door? Thirdly, If this is so, was the danger 90 

of it falling from that cause one which the Dela-
ware, Lackawanna & Western Railroad Company, 
in the exercise of ordinary care by inspection, 
should have discovered, and, having discovered, 
should have prevented? Unless you say Yes to all 
these propositions you cannot render a verdict for 
the plaintiff. I f you resolve them in the affirma-
tive, if you do say Yes to them, and put the acci-
dent as a result upon the condition of the hinges 
as a cause, and find under the evidence no other 30 
cause co-operating or operating to produce that 
result, then the plaintiff’s case is made out.

What is the testimony as to inspection? There 
is some that comes from officers of the company.
Mr. James P. Brogan is in the car department of 
the defendant company. He says : “ Inspection is 
made when the cars are received. Inspection is 
for the receiving road to see whether there is any-
thing for which the delivering road is responsible.”

40
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That is, the inspection made at Buffalo was to 
ascertain whether there was any defect for which 
the Pennsylvania Railroad Company, which was 
the delivering road, would he responsible. If such 
defect were disclosed, the Delaware, Lackawanna & 
Western Railroad Company would find it out at 
that point. “ I-bolts are to prevent the door from 
being taken away, or on a coal dump to prevent it 
from falling out.”

Mr. Theodore Lypin, an inspector for the Dela-
ware, Lackawanna & Western Railroad Company, 
says that on September 1st, the day of the acci-
dent, he was notified to inspect the car after the 
accident. He says: “ I got down a little after one 
o’clock and I was present when the photographs 
were taken. One end door was up and the other 
was standing against the side.” I suppose that 

a o  means the side of the car. Two persons whom he 
mentions—my notes do not tell me who they are- 
“ took it around nice and easy. The latches” on 
the outside, that is— “were in good condition. The 
door on the east end”— that is, this end “was 
lying against ;the side.”  That was when he got 
there, after one o’clock, the accident having hap-
pened between eight and nine o ’clock. “ It was 
up against the left, or south, side of the car.” 
You will remember that M r. Arthur Reed s testi-
mony was that it was taken to the north side of 

80  the car. “ It fitted in place. I saw the car door 
at ten minutes to seven on the same day.” That 
was before the accident. “ Mr. Hauser was with 
me at one o’clock. I  found one staple on the floor 
and one missing.” The testimony is that there 
were two of these I-bolts, or staples, which when a 
car of that type was properly equipped, connected 
the bottom of the door with the floor. At one 
o’clock Mr. Lypin says that he found one of those 

40  missing and one on the floor. Why was it that 
one of those was missing?
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Mr. John F. Hauser, a car inspector of twenty-five 
years7 experience with the Delaware, Lackawanna 
& Western Railroad, says that he examined the 
car on September 1st, between three and four 
o’clock in the afternoon. That was the day of the 
accident. He says: “ The door at the east end 
had been placed in position. The latches were 
on the outside. I had to use a hammer to knock 
them out.”  That is what Arthur Reed said he 
had to do that morning. “ I  never saw the car 
before.”

Now, to state it again, the point at issue is the 
allegation o f the complaint that the fall of this 
door upon the foot and leg of the plaintiff was due 
to the fact that the hinges of that door were in a 
defective and deteriorated condition. The plaintiff 
testified that there were no hinges; he also testifiec 
that the hinges would not be visible from where he 20 
lay if they had been there. I f you resolve this 
question in favor of the plaintiff, you will proceed 
to consider the question of the damages to which 
he will be entitled. I f you do not reach that con-
clusion, if you do not attribute the fall to that 
cause, but to some other cause— it is not necessary 
to inquire what other cause— the plaintiff has not 
made out his case, and the defendant is entitled 
to your verdict. Of course, I  need not say, or I  do 
not have to say, that the fact that the plaintiff 30  
is a humble man and the defendant is a powerful 
corporation has nothing to do with the legal as-
pects of the case; it throws no light on the ques-
tion of liability.

That which a person injured by another may 
recover, if he has shown his injury to result from 
the legal fault of the other, is compensation. In 
the case of a physical injury that includes pain; 
it includes physical disability, past, present and 
probable in the future, and it includes any outlay 40
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made or liability incurred from that cause and 
from no other cause. Mr. Schwall was in the re-
ceipt of $13.50 a week, if I remember correctly. 
He was a workman, and he testifies that he has 
done no work since, and his physician says that 
he is not capable o f doing any active work, but 
that he might get along with a watchman’s duties, 
which would not require much moving about. He 
is, unfortunately, already crippled in the other 
leg; he has a part of an artificial leg below the 
knee on the left leg; but he has been able to get 
along with that for some years. Of course, he is 
not as good a man as he would be if he had a good 
left leg, but he has been an efficient workman, 
even with that disability, and now, with this added 
injury to his right leg, it is evident, of course, 
not that he is incapable of earning something— 
and a man is bound to minimize his injury and 
loss by doing whatever he can—but that his earn-
ing power is, no doubt, impaired. I understand 
that he has lost his job. The question is, What is 
fair compensation, in the first place, for his pain 
and suffering, his physical injury and disability, 
his loss of wages, past and probable in the future, 
and recompense for what the accident has cost 
him or will cost him? Dr. Mitchell’s bill is $100, 
and he says the hospital bill is another $100. If 
there are any other money items, I do not remem- 
ber them. Those are the things to be taken into 
account in case you reach the conclusion that the 
plaintiff has established his claim. If you do not 
reach that conclusion, it will not be necessary to 
give any attention to the subject of damages.

I omitted to say that I have received from the 
learned counsel for the defendant certain requests 
to charge. I shall not read them, because I have, 
for various reasons, concluded not to charge any 

40 of them, but to deny them all, except the seventh:
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“If yon believe the testimony of the witness Arthur 
Reed as to how this accident happened, yonr ver-
dict must be for the defendant company.”

The jury retires.

Mr . L a i b l e : If your Honor please, I wish to 
take an exception to your Honor’s charge wherein 
your Honor states that the jury cannot take into 
consideration any other evidence of negligence ex-
cept that Charged in the complaint.

Exception noted as ground of appeal.

Mr . Sc o t t : I desire to take exception to your 
Honor allowing the jury to assume, for the pur-
pose of the determination of this action, that the 
plaintiff was lawfully in the car in question at 
the invitation of the defendant company.

Exception noted as ground of appeal. a o

Mr . Sc o t t : I desire to except to the rule of 
law with respect to the inspection of the oar which 
the Court charged, basing it upon the decision in 
193 Massachusetts.

Exception noted as ground of appeal.

Mr . Sc o t t : I also except to What the Court 
said thereafter with respect to the fact that the 
car in question was a foreign car made no differ-
ence with respect to the duty of the defendant. 5*0

Exception noted as ground of appeal.

Mr . Sc o t t : And I  desire to except to the 
Court’s leaving to the jury in its charge the deter-
mination of the question whether by an inspection 
the defect in question was discoverable, inasmuch 
as the testimony in the case is unoontradicted 
that the defect charged in the complaint with re-
spect to the defective hinges was not visible from 
the outside of the car.
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Exception, noted as ground of appeal.

Mr . S c o t t : And I desire to take exception to 
the statement of fact by the Court that the plain-
tiff prior to the accident in question had been an 
efficient workman.

T h e  C o u r t : Did n o t Mr. Duckworth say  so?

M r . L a i b l e : That was the testimony o f Mr. 
Duckworth.

Exception noted as ground of appeal.

Mr . S c o t t : And I desire to take exception to 
the Court allowing the jury to determine the hos-
pital bill as a legal liability in this case, as the 
evidence does not warrant that the liability is 
one which Sohwall would be primarily liable for 
or chargeable with.

2 q  Exception noted as ground of appeal.

T h e  C o u r t  : Mr. Duckworth said, “ I  have 
known him for ten years, and he was a good 
worker.” That is all the evidence there is.

D e f e n d a n t ’s  R e q u e s t s  a n d  E x c e p t i o n s .

Defendant’s counsel respectfully requests the 
Court to charge the jury as follow s;

(1) In this case the railroad company’s duty to 
the consignee, the Edison Company, was one mere-

SO ly of transportation. The car involved in this suit 
was received by it loaded and undertook to haul 
it to a stated destination; having done that its 
duty to the Edison Company and the plaintiff, who 
may be considered its agent, ended, and in view 
of the fact that the injury to the plaintiff did not 
occur during the transportation of the car, your 
verdict must be for the defendant company.

(Denied.)
40 Defendant’s counsel prays an exception to
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the refusal of the Court to charge as re-
quested.

Exception noted as ground o f appeal.

(2) I charge you that the car involved in this 
suit was at the time o f the accident in possession 
of the Edison Company, and that it was the Edi-
son Company, not the railroad company, that in-
vited the plaintiff to go upon the car involved, lO 
and for the injury to the plaintiff the Edison Com-
pany may be, but the railroad is not liable.

( Denied. )
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal.

(3) I f you believe there was no arrangement
or agreement or obligation on the part of the 20 
railroad company to unload the car involved in. 
question, then its duty to the Edison Company 
ended when it placed said car on its public deliv-
ery for delivery, and it owed no duty or obligation 
to plaintiff, as the plaintiff was invited to board 
it by the Edison Company, not the defendant.

(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal.

(4) I charge you that the Edison Company at 
and at least for an appreciable length o f time 
prior to the accident to the plaintiff was in pos-
session of the car on which this accident hap-
pened, and that for an accident happening to the 
plaintiff under such circumstances there can be 
no recovery.

40
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(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal.

(5) Even though you should believe that the 
proximate cause of the accident was due to the

lO  alleged defective hinges on the car door, I still 
charge you that your verdict must be for the rail-
road company because it is unoontradicted that 
the alleged defective hinges were not observable 
from an inspection from the outside of the car, 
for the defendant could only be held liable for 
a defect discoverable by such an inspection of tne 
car as it was under a duty or obligation to do 
with respect to or for the safety of its employees 
in transporting said car over its line, and the lad-

liO ing contained in said car.

(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal.

( 6) The defendant railroad company was under 
no duty or obligation to inspect the inside or 
interior of the car in question either when it re-

39  ceived it or when it placed it on its delivery track 
for delivery to the Edison Company.

(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal.

(7) I f you believe the testimony of the witness 
Arthur Reed, as to how this accident happened,

40 your verdict must be for the defendant company.
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(Charged.)

(8) For any defect in the interior or inside of 
the car in question not discoverable by a proper 
inspection from the outside of the car, in any way 
contributing to the fa ll of the door, the defendant 
company is not liable.

(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal.

(9) The uncontradicted evidence is that the 
door of the car was properly latched a short time 
prior to the accident, and in view of that fact you 
cannot find the defendant company liable, even 
should you believe the plaintiff’s story that he was 
injured because said door was unlatched and also 210 
because said hinges on said door were defective, 
because the defendant was under no obligation or 
duty to watch or guard against said door latches 
being unlatched, and there being no proof that 
said doors were unlatched by any one connected 
with or employed by the defendant company.

(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested. 80

Exception noted as ground of appeal.

(10) There is no proof of total loss o f earning 
capacity of the plaintiff.

(Denied.)
Defendant’s counsel prays an exception to 

the refusal of the Court to charge as re-
quested.

Exception noted as ground of appeal. ^
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T h e  D e l a w a r e , L a c k a w a n n a  &  W e s t e r n  R a i l -

r o a d  C o m p a n y .

NOTICE OF CONSTRUCTIVE PLACEMENT.
Harrison, N. J., 8-30—/16.

When delivery of cars con-
signed or ordered to any 
other than public delivery 
tracks or to industrial inter-
change tracks cannot be made, 
on account of the act or neg-
lect of the consignee or the 
inability of consignee to re-
ceive, delivery will be consid-
ered tp have been made when 
the cars were tendered. The 
carrier’s agent must send or 
give the consignee written no-
tice of all cars he has been 
unable to deliver because of 
the condition of the private 
or interchange tracks or be-
cause of other conditions at-
tributable to consignee. This 
will be considered construc-
tive placement.

Render this notice in Duplicate and take receipt as indicated 
hclow:
Edison Genebal  El ectbic Co.,

Harrison, N. J.
You are hereby notified that this company is now holding 

the following cars subject to your orders or disposition, and 
which cannot be placed because of conditions attributable to 
you. These cars are subject to demurrage charges as provided 
in published tariffs and will be charged to you as construc-
tively placed at the time this notice is given you.

Cars for loading will be con-
sidered placed when such cars 
are actually placed or held on 
orders of the consignor. In 
the latter case the agent must 
send or give the consignor 
written notice of all cars 
which he has been unable to 
place because of condition of 
the private track or because 
of other conditions attribut-
able to the consignor. This 
will be considered construc-
tive placement.

Cab. Obiginal  Cab. 
Number. Initial. Number. Initial. 
853159 P. L.

Point of 
Shipment. 

Wason, Ohio
Contents.

Machinery

................................................. , Agent.

Copy of this notice acknowledged by
Edison General Electric Co. CConsignor or )

Lamp Works { Consignee j per Bell.

10

ao

so

40
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(If consignor or consignee 
refuses to acknowledge receipt 
of this Notice as provided 
above, the person delivering 
same should fill out date and 
sign the following certificate 
on the copy kept on file by 
the Agent:)

I hereby certify that copy 
of this Notice was delivered 
by me to Mr. Bell, represent-
ing the consignor or consignee 

1 a  named hereon, at 9 A. M. on 
8/30/16.

W. R. Kain .
(Signature of person deliver-

ing notice.)

(I f  this notice cannot be 
delivered personally by the 
Agent or his representative, 
it must be served by mail, 
and the Agent should fill out 
date and sign the following 
certificate on the copy kept 
on file by the Agent:)

I hereby certify that copy 
of this Notice was mailed by 
me to the shipper or con-
signee named hereon, at . . .  
M. o n ...................... , 191...

........................Agent.

2 0

UO

40



Mail
Gond.

Carded to Buffalo TRF N Y

Bated
Desk No. 8.

E x h ib i t  D -2 .
U. L. 39.

UNION LINE
The Through Freight Line of the

P e n n s y l v a n i a  S y s t e m

Coal, Coke and Iron Ore Must  No t  be Way-Billed Union Line.

Commodity No. Local or Foreign 
8462 Local

Date;*Aug. 24, 1916. No.: F131

Initials: P. L, Car No.: 853,159

From 578 Wason St., Ohio. To Hafrison, N. J.

Route to destination of W ay-1 
Bill. Show each Junction 1 Via 
and Carrier in Route order. J

Ravenna ityles New Castle Oil City Olean, N. Y. Buffalo Trf N Y  
Niles Br. P Y  & A Div. E & P Div. D L & W

Weigh Car at

Weighed at Gross Tare Allowance Net Length of Car Marked Capacity of Car Stenciled Weight of Car Weight of Car and Contents Transferred at

Lbs. Lbs. Tons Station

Stop this Car at Date

For To

Instructions Regarding Icing, Non-Icing, Ventilation, Etc.
Car

Name of Shipper, Point of Shipment, Original Car, Consignee, Destination, Marks and Routing Beyond No. of Packages, Articles and
Weight.

*Rate and
Connecting Carrier and Previouc Way-Bill Reference. 

1027 Strong Carlisle & Hammond Co.
Destination of Way-Bill. Classification Conditions. Tariff No.

Edison Lamp Works 
Harrison, N. IJ.

1 Special Smelting Fee. on skids 
1 pc Pipe attached to skids

I. C. C. 13

V ia D L & W 1 Cover on skids 10280 37.3

Freight
Charges.

38.34

NOTE.— The Agent making the way-bill will be held responsible for the correctness of the rates used. The Agent at bill- I certify that the rates used on this way-
ing destination must verify all calculations, and, when furnished with the necessary tariff information, must also verify the Interstate. bill are correct and in accordance with the 
rates before making delivery. PI published tariffs.

J  J W. H. Lutton —G, Agent.

. Junction Agents Must Stamp Below the Names of their Stations and Date
Received from Connecting Carrier : i Revenue

1st Junction 2nd Junction 3rd Junction 4th Junction 5th Junction Roads Per Cent. Divisions
Agent at Destination will 

Stamp Herein the Date.
Da^  ....................................... ........ D. L. & W. R. B. Co.

« m  "'Received
Tram No. ....................... ..............  Aug. 29, 1916.

D. L. & W. R. R. Co., <i *  . Freight Office.
Conductor. East Buffalo, N. Y.

East Buffalo, N. Y. . ,
To be filed in The Way-Bill was received

Passing  Shee t  824. Total, by the last Conductor. at his Station.
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E xhibit D -5.

I n t e r s t a t e  C o m m e r c e  C o m m i s s i o n  

Washington

I, George B. McGinty, Secretary of the Inter-
state Commerce Commission, do hereby certify 
that the paper hereto attached contains true and 
correct extracts from the schedule therein more 
particularly described, said schedule having been 
filed with the said Interstate Commerce Commis-
sion on date specified in said paper, and the said 
extracts therefrom haying been in force through-
out the period January 1, 1916 to January 31, 
1917, both dates inclusive.

I n  W i t n e s s  W h e r e o f  I have hereunto set my 
hand and affixed the Seal of said Commission 
this 10th day of September, A. D. 1917.

G e o r g e  B. M c G i n t y , a u  

Secretary of the Interstate
Commerce Commission.

(Seal)
Extracts from Official Classification No. 43,

R. N. Collyer, Agent, I. C. C.— O. C. No. 43, said 
schedule having been filed on November 15, 1915, 
and the said extracts therefrom having been in 
force throughout the period January 1, 1916 to 
January 31, 1917, both dates inclusive.
Title Page. no

* * * * *
Applies on Freight Traffic covered by tariffs 

issued subject thereto.
* * * * *

Page i.
This Classification is filed with the Interstate 

Commerce Commission by me, as Agent for the
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following carriers, under Powers of Attorney as 
indicated below:

* * * * *
Delaware, Lackawanna & Western R. R.

FX1—No. 19
* * * * *

Page 26.
10 Rule 8-B.

Section 1. Owners are required to load and 
unload all freight carried at carload ratings.

Section 2 Owners are required to load and 
unload heavy or bulky freight carried at L. 0. L. 
ratings that cannot be handled by the regular 
station employees, or at stations where the car-
rier’s loading or unloading facilities are not
sufficient for handling,

ao * * * * *
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