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New Jersey Court of Errors and Appeals

James A. Schwall,

Plaintiff-Respondent,

v .Action at Law
On Appeal.

The Delaware, Lackawanna &[

W estern Railroad Company,

Defendant-Appellant.

BRIEF OF RESPONDENT.

Statement.

This action was brought by the plaintiff, James
Schwall, against the defendant, Delaware, Lacka-
wanna & Western Railroad Company for dam-
ages for personal injuries sustained by him to
his right foot, which deprived him of the
use of his said foot, and resulted in permanent
injuries. The circumstances of the accident
were as follows:

The defendant railroad company having a
ank on one of their gondola cars, in their rail-
road yards at Harrison, N. J., consigned to the
Ldison Lamp Works at Harrison, N. J., notified
the consignees of the arrival of said consignment,
Exhibit D-1, page 150 of the State of Case, and
further notified them that the said car was sub-
ject to demurrage unless removed.

The Edison Lamp Works in turn notified
Duckworth Crawford Company, a trucking con-
cern, who were the employers of the plaintiff to
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get the tank for them, and in accordance with
such 1instructions, Duckworth Crawford Com-
pany sent a gang of men to the Delaware, Lacka*.
wanna & Western Railroad Company yards at
Harrison (one of which was the plaintiff) with a
truck to remove the tank. The men arrived and
notified the railroad company that they were
sent to remove this tank, and a yard clerk was
sent to get a drill engine to remove the other
cars on the track so that the truck could be
backed to the car and tank rolled off the end
of the car to the truck. In the meanwhile the
gang of men got into the car and prepared the
tank for removal. During this process the fore-
man of the gang, a Mr. Brown, sent the plaintiff
to lower the end door and plaintiff proceeded fo
the end of the car to lower the door, and when
about three feet from the door, it suddenly fell
on him, causing injuries for which he brought his
action. There were no hinges on the door of the
car and it was improperly and insecurely fast-
ened.

POINT 1.

The injury was caused through the negli-
gence and carelessness of the defendant.

The plaintiff based his action on Paragraph 5
of his complaint, which read (p. 7, fols. 19 to
29 of the State of the Case) :

“5. That the said injuries were caused
through the negligence of the said Dela-
ware, Lackawanna & Western Railroad Com-
pany, in using a freight car known as a gon-
dola freight car which was in a defective
and negligent condition and that the door
of the said freight car through which the
plaintiff and other employees of the Duck-
worth Crawford Company were obliged to
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remove the said tank, was 1n a defective
and destroyed condition, in that the hinges
on said door were in a defective and deteri-
orated condition.”

Again, Paragraph 6 of the complaint says (p.
7, fols. 30 to 34, State of Case):

“6. That the plaintiff while lawfully in
said car, and while endeavoring to remove
said tank, was injured by the door of said
car falling upon him as aforementioned, by
reason of its negligent condition.”

It will be seen from these two paragraphs of
the plaintiffs complaint, that the charges of
negligence against defendant were, the negligent
and defective condition of the car and the de-
fective condition of the door in that it had no
hinges or that they were defective ahd deteri-
orated.

The evidence in the case was that in addition
to the fact that there were no hinges, the door
was insecurely fastened (p. 22, fol. 23, State of
Case).

In this class of cases it is the duty of a carrier
when it invites a consignee to its yards or upon
its property or property under its control, to re-
move a consignment from its car to see that
such car is safe for all persons who by invita-
tion or by necessity are obliged to enter upon
the same; that is, to exercise a reasonable in-
spection and to inspect it from every angle so
that such person will not be injured. The in-
vitation of the carrier to the consignee or those
in his employ, to receive the lading of such car,
imposes the duty upon such carrier to see that
the car and its approaches are reasonably safe,
and the consignee and his employees have a right
to expect that such car 1s reasonably safe for
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them to enter, and perform the necessary func-
tions to remove such lading, and to assume that a
reasonable inspection had been made so as to
insure their safety.

In support of this contention, the case of Ladd
v. New York, New Haven & Hartford Railroad
Company, 193 Mass., 359 (9 L. R. A.,, p. 857), is
directly in point and the rule in that case was
adopted by the Trial Court in its charge to the
jury (p. 138, fol. 16, State of Case).

“A railroad company which undertakes to
deliver freight to the consignee from the
car in which it is transported is bound to
exercise ordinary care to have the car safe
for those who properly resort to it to re-
ceive the property * and it 1s imma-
terial that the car in fact is the property of
another corporation.”

And in the case of Tateman wv. Chicago, R. L
& P. R. Co., 96 Mo. App., 448; 70 So. W., 54:

A railroad company receiving a loaded -car
from another line was held liable for the in-
juries incurred by a servant of a consignee, who
in accordance with his usual custom went to
the defendant’s yard to examine the goods, and
while opening the car door, was injured by the
falling of the door on account of insufficient
hinges. The Court said that it is the duty of a
railroad receiving cars from another road for
transportation to see that they are reasonably
safe for those who are required to go upon them;
and the question as to whether the railroad had
made a proper inspection was one of fact for
the jury.

The Court in his charge to the jury lays con-
siderable stress to the matter of inspection, he
refers to the testimony (p. 140, fol. 39, State of
Case), as follows:



fiAt one o’clock Mr. Lypin says he found
one of those missing and one on the floor.
Why was it that one of those was missing?”

The Trial Court in this instance made refer-
ence to the testimony of Mr. Lypin, page 110,
folio 30, State of Case:

Q. Where were those staples as you call
them originally in place, on the outside of the
car or the inside of the car? A. On the inside
of the car.

“Q. On the inside of the car? A. Yes, sir.
~“Q. One staple was on the floor? A. Yes,
Sir.

“Q. And one missing? A. One missing.”

This witness was a car inspector employed by
the defendant company on the date of the injury
to plaintiff. On page 110, State of Case, folio 6:

Q. You say that the latches on the outside
were in good condition? A. Yes, sir.

“Q. Now, had you seen that car before that
day? A. Yes, sir.

“Q. When had you seen it? A. I seen that
car at ten minutes to seven” (p. 110, fol. 14,
State of Case).

“Q. And what was the occasion of you see
ing the car at that time? A. Well, when I
seen the car, the door was up; the car was
loaded, some machinery in it; the door was
alright, the latches was on. Of course, I
never look inside of the car when the car is
going to be unloaded.”

An explanation of how the hinges or staples
in question are placed when in proper position,
IS explained by defendant’s car inspector on page
112, State of the Case, folio 19:

“Q. How many staples were there? A.
Two.

“Q. Where were they put? A. They are
connected with door and go through the
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floor, and two nuts goes right underneath
the sills. ;

“Q. How do they connect with the door/
A. The door has got two straps, right from
the top of the door to the bottom, the bottom
of the door.

“Q. On what, on the door, or on the side ot
the car? A. On the door. ‘Then the staple
goes right through the eye of that strap,
through the floor to the bottom.

“Q. And how 1s the door detached from
the floor? A. With those staples.

“Q. That is the way it is attached. Now,
how do you get it loose? A. The only way
you could get it loose, is to get the nuts
underneath the car and pull them up.”

All of which tends to the conclusion of fact
reached by the jury that the car was not properly
inspected; that the superficial inspection made at
ten minutes to seven on the morning of the injury
to plaintiff, was carelessly and improperly made
and was pregnant with that lack of ordinary and
reasonable care which imputes negligence in the
defendant, and a disregard for the ordinary
safety of plaintiff who was then and there placed
in a position of danger upon the invitation and
request of the defendant.

A proper inspection, not careless, would have
brought home to the defendant, the fact that the
door 1n question was not fastened and safe-
guarded in the manner intended by the designer
and builder of the car. Surely the inside hinges
and the outside latches together were intended
to constitute a complete fastening for said
door, and therefore, if either the hinges or
latches were not secure, then the door was not
securely and properly fastened, and if the de-
fendant railroad company was under any duty
or obligation at all to use ordinary care to pro-
tect against injuries likely to result from a de-
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fective fastening of said door, then the failure of
its inspector to seek for and find apparent de-
fect, raises more than an ordinary presumption
of negligence.

What caused the door to fall?

In the absence of testimony showing that some
outside agency just at the moment or immediately
prior to the time that the door fell, caused it to
fall, compiled with the fact that it did fall, and
that some part of the fastening and equipment
of the car was defective or improperly secured,
breeds the presumption that the cause of its
falling was the broken hinges or no hinges, or
latches, not fastened; all due to the lack of
ordinary care on part of defendant, by proper
inspection to discover the deficiency and to
remedy the condition before inviting or per-
mitting the plaintiff to enter upon the zone of
danger.

It 1s submitted that no matter what agency
(except only the negligence of fellow workmen
of plaintiff of which there i1s no proof) might,
have caused the outside fastenings to have beeii
unlatched at the time of the door falling, thé
duty of the defendant to see that all parts of the
car were secure, relegated itself to a time im-
mediately prior to the accident, and not to a
day, an hour, or other intervals before the hap-
pening of the injury.

The superficial outside inspection was made
around seven o’clock in the morning; the door
fell around nine o’clock, two hours later, and
there i1s no evidence in the case that any of the
fellow servants of plaintiff, in any manner,
touched said door or its fastenings before if fell
except the testimony adduced by defendant’s wit-
ness Reed, the improbability and utter fallacy

»
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of which was undoubtedly entirely disregarded
by the jury, which is manifest from the Trial
Court’s comment and direction thereon. See
page 136, State of Case, fol. 13.

“It 1s evident that, unless you reject Ar-
thur Reed’s account of this occurrence, your
verdict must be for the defendant. I say
that unless you reject Arthur Reed’s account
the verdict must be for the defendant, for,
if his statement is correct or if the jury
deems his account to be as probable as the
case made by the plaintiff, then the plaintiff s
case fails, because, according to Arthur Reed,
the fall of the door was proximately and im-
mediately due to the employees of the Edison
Lamp Company, these five men, or some of
them,—if not to their negligence, at any rate
to their conduct—and not proximately and
immediately due to any act of the Delaware,
Lackawanna & Western Railroad Com-
pany or its employees. Therefore it is nec-
essary to consider Mr. Reed s story, because
if he is right, this suit cannot be maintained ”

It is respectfully submitted that three Ques-
tions of fact arose: all of which are Quoted at
length in the charge of the Trial Court, State
of Case, page 139, folio 16.

“First: Were the hinges in fact defective?
Secondly: If they were, did that defect in
the hinges occasion the fall of the door?
Thirdly: If this is so, was the danger of it
falling from that cause one which the Dela-
ware, Lackawanna & Western Railroad
Company in the exercise of ordinarv care
or 1inspection, should have discovered and,
having discovered, should have prevented?
Unless you say yes, to all these propositions,
you cannot render a verdict for the plaintiff.
If you resolve, then, in the aflirmiative, if
you do say yes to them, and nut the acci-
dent as a result upon the condition of the
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hinges as the cause and find under the
evidence no other cause co-operating or
operating to produce that result, then the
plaintiff’s case is made out.”

The defendant in its brief on page 10, folio 17,
et seq., urges that the car was in possession of
the consignee, Edison Lamp Company and that
the respondent-plaintiff was there at the invita-
tion of said company, and cites the cases of
Standard C. &C. v. Penn. R. R. Co., 88 N. J. L., 257;
Burr u. Adams Exp. Co., 71 N. J. L., 263; and
Bichant v. B. & M. R. R. Co., 73 N. E., 642.

An inspection of these cases will, at once show
a complete absence of support of the point raised,
and as having no bearing whatsoever on the case
at bar. The case of Louis v. N. Y. O. & W. Ry.
Co., 210 N. Y., 429, cited and quoted by the de-
fendant in its brief, page 11, Point 3, is not
a case analogous to the case at bar, that case re-
solved upon the question of loading a car and
not upon a question of defects in the car itself;
on page 432 of said case the rule followed is to
the effect that a railroad is under no duty toward
a consignee to establish a system of inspection in
order to guard against the consequences of care-
less loading by the shipper.

The case aforementioned cannot be accepted
as a basis of comparison to the points involved
in the ca«e at bar.

Referring to the case of K., C., M. & O. Ry. Co.
v. Pysher, 195 S. W., 981, cited and quoted by
defendant in Point 4, defendant’s brief, page 13,
folio 6, wherein defendant alleges similarity be-
tween said case and the case at bar.

Upon examination of the case cited, we find
as follows: That plaintiff in that case was in-
jured when opening the door of a closed car,



10

which was shipped through various carriers un-
til 1t reached the defendant railroad company,
as ultimate carriers, and was delivered to the
employers of the plaintiff. The car was loaded
with a lot of Ford automobiles and door
was sealed. The plaintiff broke the seal of door
and proceeded to open it, when a loose casting
from the top of the door fell upon him. The
Court said on page 983 of the Reporter:

“We cannot see why the ultimate carrier
should owe the duty to a consignee to break
seals of the shipper of a car, and go ins d
and make an inspection of a car * h®
there is nothing on the outside of the car
to indicate a defect in the car itself, on
the inside, or the manner of its loading,
from an inspection of the car for trans-

portation. Certainly a railroad company
cannot be held liable to consignees or their
servants, except for its own negligence or
the negligence of preceding carriers ot
which it knows or should know by ordi-
narv inspection.”

On page 984, of the Reporter, at bottom of
opinion, the Court further said.

“Th,e simple fact that appellant failed to
inspect the car, would not make appellant
liable It is the failure to inspect, where an
inspection would, or should discover the
defect.”

This case differs from the case at bar, in
that the car in the case cited, was a closed car
with the door sealed, while the car in suit was
an open box car and easily accessible for in-
spection, whereby all defects in the car itself
might readily have been discovered by ordinary
Inspection. "V

We do not question the ruling of the cited
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case, as being applicable to closed cars sealed,
but we do contradistinguish and challenge any
doctrine when applied to the case of an open
box car, not sealed, where the opportunity
to enter such open car for purposes of inspec-
tion is within the province and scope of the
duty owing by a carrier to the consignee or its
servants when it invites them to unload from
such car in its yard.

In the case of Sykes v. St. Louis S. F. Rv Co
178 Mo., 693, 77 S. W., 723, the Court in 1its
opinion, said:

When a car is loaded for a through ship-
ment, and must pass over one or more con-
neeting roads before it finally comes into
the possession of the wultimate carrier for
delivery, to the consignee, it is the duty of
the ultimate carrier before delivering it to
examipe it and ascertain whether it i1s in
sue a state of repair that the servants of
5® ' 4°nsignke While exercising  reasonable
care themselves, can enter upon it with rea-
sonable safety of unloading it and if it is
not in such a condition, it is the duty of the
railroad to make the necessary repairs or
to notify the consignee of the unsafe con-
dition of the car so that the consignee can
warn his servants before they enter upon it.”

This case as well also as the case following, are
both allied in their respective rulings with the
Ladd case referred to in the charge of the Trial
Court to the jury (State of Case, pv 138, fol. 16).

In the case of Tatemen v. Chicago, R I & p
Railroad Co., 70 S. W,, page 514. last above re-
ferred to, the Court, on page 515 of the Re-
porter, said:

Misbouri], P it Gs Thé By or e FHHES
road company to inspect its cars, even
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though received from other companies to
se,e that they are reasonably safe for those
who are required to go about them. And
our holding is that taking this case in its
entirety, as it is shown to be by the evi-
dence, the question of the defendant’s
proper inspection of a car, and the nature
of the inspection were matters for the jury
and wer,e properly submitted.”

Sweeney v. Old Colony R. R. Company,
10 Allen, 368 (1865).

SUMMARY.

It is respectfully submitted that the judgment
should be affirmed for the following reasons:

First.—Because the jury found that the de-
fendant was negligent in not making a proper
inspection of the car upon which plaintiff was
invited by defendant, so as to disclose the de-
fects and insecure condition of the door of said
car.

Second.—Because the question of proper in-
spection was one of fact for the jury.

Third.—Because the question whether or not
the injuries were caused by an act of fellow
workmen of plaintiff was one for the jury, and
the finding of the jury indicates that defendant’s
sole testimony touching on the fellow workmen
question adduced by the defendant’s witness
Reed, was disbelieved by them, and the right to
so disregard said testimony was clearly within
the province of the jury.

Fourth.— Because the evidence in the case
shows that it was a question of fact for the
jury to determine whether or not there was a



dff? 1 “ the appliances and in the fastenings
of the door, and also whether the defendant by

proper inspection should have discovered such
defects, which questions of fact presented solely
a jury question, and were properly determined
by the jury.

Fifth.-Because no error was committed by
the Trial Court in its charge to the jury.

Respectfully submitted,

POMEREHNE & LAIBLE,
Attorneys of Plaintiff-Respondent.

[1251]






Jiefc Hlemg (iourtofym n» anbappeals.

James Schwall,
Respondent,
US. Action at
The Delaware, Lackawanna and Law.
W estern Railroad Company, On Appeal

Appellant.

BRIEF OF APPELLANT.
Statement.

This appeal brings up for review a judgment
rendered in the Essex Circuit of the Supreme
Court, entered upon the verdict of a jury in an
action for personal injuries.

The circumstances surrounding and giving rise
to the action were as follows:

On August 24, 1916, Carlisle & Hammond Co.
loaded and shipped from Wason Street, Cleveland,
Ohio, on the lines of the Pennsylvania Railroad
Company, a smelting furnace and its accessories—
designated by the testimony in this case variously
as a tank or machinery—and weighing 10,280 lbs.,
to the Edison Lamp Works, at Harrison, IN. J.,
located on the lines of the appellant (Exhibit D-2,
p.,152).

Loaded in P. L. car 853,159, the shipment was
delivered to the appellant at Buffalo, IN. Y. (p. 85,
1 9), and carried by it to Harrison, IN. J., where,
on August 30, 1916, two days before the accident,
it was placed on one of appellant’s public team
delivery tracks (p. 76, 1 25, et seq.), and the
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Edison Lamp Works notified in writing that said
shipment was tendered them for delivery (Exhibit
D-1, p. 150; p. 81, 1 24, et seep), it being the duty,
under the Official Classification filed with the In-
terstate Commerce Commission, at Washington,
D. C., under which said shipment moved, of the
Edison Lamp Works to unload said shipment
(Exhibit D-5, p. 155, and p. 77, 1 10, et seq.).

On August 31, 1916, the Edison Lamp Works
called upon Duckworth & Crawford, truckers and
riggers, and employers of respondent, to send one
of their men down to said car for the purpose of
looking over said machinery so that it could be
taken out of the car and to the Edison Company’s
plant (p. 60, 1 21 et seq.).

In his complaint the respondent alleges that he
was sent down to the yard of the appellant to
remove the shipment in question from the car and
that, while lawfully in the appellant’s yard and
upon said car, he was injured by the falling of
a door of said car, the hinges of which were in
a defective and deteriorated condition.

That no confusion result in a proper determina-
tion of what actually was proved to have been the
cause of the accident and what was alleged to
have caused it, a brief description of the car and
its construction and the door and its appliances,
is not out of order.

The car itself was what is known as a gondola
car, shown by the photographic exhibits P-1, p.
148, P-2, p. 149, and D-3 and D-4, at pages 153 and
154.

These cars are so constructed as to allow each
end, known as a gate, p. 124, 1 40, or door, p. 125,
1 1, to be let down or lowered in and upon the
floor of the car, p. 125, 1 4, so that machinery, or
whatever load it may be carrying, could be slid
or taken out on rollers, p. 31, 1L 14. An illustration
of the operation of the door can be gained by an



examination of the photographic exhibits at the
end of the printed record.

A technical description is given of the con-

struction of the door by the witness Heed, p. 122,
1 23, et seq., and p. 125,1.19, et seq., but it suffices

our purpose to call this Court’s particular atten-

tion to two sets of appliances connected therewith.

One set of appliances is described throughout
the case as “I” or “U-bolts”.

Called U-bolts because they are shaped like the
letter U, these bolts are the hinges which the
plaintiff in his complaint claims were defective
and were the cause of the injury to him (p. 40,
1 7, et seq.).

Exhibit D-3, p. 153, shows their approximate
location on the door, although, when the door is
in an upright position, they are located underneath
it (p. 17, L 7, et seq.).

These bolts pass through the floor of the car to
a sub-sill, under the oar, where nuts are applied
to hold them (p. 122, 1 6, et seq.).

The use and purposes of these U-bolts were to
prevent the loss or misplacement of what would
otherwise be a loose end of the car (p. 122, 1 7,
et seq.; p. 121, 1 22, et seq.) ; their absence, how-

ever, in no way interfered with the lading or pre-

vented the safe running of the car (p. 124, 1 18, et
seq.), because the door which, in itself, was close-
fitting to the end of the car (p. 109, 1 34 et seq.),
was held in place by latches or clasps on the out-
side of it, as plainly shown by Exhibit P-1, p
148.

When the door of the car was in an upright po-
sition, both by reason of the fact that the Unbolts
were underneath it (p. 17, 1L 7, and the construc-
tion of the car (p. 125, 1 33, et seq. and Exhibit
P-1, p. 148) it was impossible to see them from
the outside of the car (p. 31, 1 37, et seq.).

C
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The respondent, a railroad man of experience
(p. 24, 1 15, et seq.), knew and recognized the dif-
ference between the I or U-bolts described in the
complaint as hinges, and the clasps on the outside
of the door (p. 17, 1 10, et seq.).

On September 1, 1016, two days after the car
had been tendered to the Edison Company and one
day after their truckers had inspected the machin-
ery for the purpose of unloading, the respondent,
with four others of the rigging crew, arrived with
their truck at the car for the purpose of unload-
ing it; they all boarded the car over its side,
paid no attention as to whether the end door was
properly catched on the outside or not, and forth-
with proceeded to take the crating off the ma-
chinery and get ready to jack it up, preparatory to
sliding it out of the easterly end of the car.

After working some time, the respondent was
ordered by his foreman to go down to the end of
the car and release the locks on the door (p. 23, 1
30, et seq.).

There was no claim or charge made throughout
the case that the locks or clasps on the outside of
the door were in any but perfect condition, and
the proof was that at ten minutes of seven, about
an hour and a half before the accident happened,
the locks were in their proper position on the
door for the purpose of holding it up (p. 110, 1
10, et seq.).

Whether any of the respondent’s fellow-work-
men tampered with said locks before the accident
does not appear with the exception of the respond-
ent’s fellow-servant, but appellant’s witness, Reed,
who testified he unlatched the locks and caused
the accident (p. 96, 1 4, et seq.), but whose testi-
mony the jury evidently disbelieved, thus render-
ing it necessary for us to point out the errors at
the trial of said cause.

That the accident to the respondent did not hap-



pen on account of the defective hinges was the
respondent’s own proof and admission, for he
testified that if the door had been properly locked
on the outside, the door would not have fallen
down (p. 38, L 9, et seq.).

The respondent’s description of the accident,
while improbable, showed that, after working a
while on the machinery, he was ordered down to
release the locks on the outside of the end door;
that there was a clear space of about fifteen feet
from the end of the machinery to the car door,
that he proceeded down toward the door, nobody
being in front of him or at the end near the car
door; that there was no vibration of the car caus-
ed either by his fellow-servants working in the
car or by any agent of the appellant, and that,
when he got within reach of the swing of the door,
it fell in upon, and injured him, the door as it fell
coming in the regular way such doors were design-
ed to be dropped on car floors.

The appellant’s evidence, when heard, in no way
strengthened the respondent’s case.

It was uncontradicted that when a car from
another road or what has been designated as a
foreign car, was received, by railroads generally,
and the appellant in particular, the receiving road
inspected them to insure their being safe for move-
ment over the line, safe for trainmen and safe for
the lading which they were designed to carry, and
to protect the receiving road from defects for
which the receiving road was not responsible
(p. 23, 1 29, et seq.).

It was also proved that the absence of hinges,
or U-bolts, on end door, the latches or outside
locks on said door being in good order, did not
make a door unsafe for movement over a carrier’s
road; neither was it unsafe for railroad employees
or the lading of the car (p. 120, 1 23, et seq.; p,
124, 1. 18, et seq.).



10

ao

SO

4a

6

Although all the evidence produced upon the
part of the respondent was to the effect that the
accident to him could not have occurred if the
outside clasps or locks had been fastened at the
time he approached the end door, thus positively
negativing the charge in his complaint that the
defective hinges on the end door of the car-door
were 1in any way responsible for the accident, the
trial court refused to direct a verdict for the ap-
pellant and left to the jury for its determination
(a) whether the defective hinges occasioned the
fall of the door; (b), whether the danger of the
falling of the door by reason of the defective hin-
ges was a matter which the appellant, by exercise
of ordinary care, should have discovered and pre-
vented.

ARGUMENT.
POINT 1.

The negligence charged, was not the
cause of the accident.

Grounds of Appeal No. 1.

The Court’s attention is first directed to the
charge of negligence made against the appellant.

The respondent’s complaint, alleged that the
injury occurred by reason of “the door of said
car falling upon him as aforesaid by reason of its
negligent condition” (p. 7, 1 11, et seq.), which
condition, the preceding paragraph of the com-
plaint states, was that the door “was in a defect-
ive and destroyed condition, in that the hinges on
said door were in a defective and deteriorated con-
dition” (p. 7, 1 27, et seq.).

The trial court, too, recognized that “It is not
anything about the latches on the outside; it is
something about the hinges in the inside” (p. 137,
1 9, et seq.).



While it may be conceded that the hinges or
U-bolts of the end door were defective at the time
of the accident, an examination of the respondent’s
testimony which is the only testimony in the case
upon which the trial court could assume to predi-
cate a possible liability, will show conclusively
that the accident did not happen on account of the
negligence charged against the appellant, but
because the door was not, to use the respondent’s
words, “properly locked”.

This we see by his testimony:

10

“Q. Do you know what caused this door to
fall? A. No, sir.

“Q. What would prevent that door from
a mg. A. Well, if it had been properly
locked on the outside, it would have never
come down ”

“Q. You mean those two—A. Clamps.

“Q. These two catches that you were speak-
mg of before? A. Yes, sir.” (Page 229 116,

et seq.)

1 .S doors, when they operate proper-

kf, St{hey open in on the car floor, do they not’
. Yes, sir.

“Q. And when this door came in on you, it
fell m the proper manner, didn’t it? A Yes
sir.” (Page 33, 1 9, et seq.)

“Q. But when it did fall on your leg, it fell
like a door would fall if it hid been hinged
properly -in the car, or let down properly in
the car? A. Yes, sir.” (Page 37, 1 5, et seq.)

“Q. And as you have told the court this *®
morning, in anticipation of what you thought
1 desired, and as you told the court yesterday
1 /? UASaid if tlie. door been }Il)ropefrl?f
latched on the outside, 1t would not have fal-
len down? A. Yes, sir.” (Page 37, 1 10, et

seq.)
“Q. Well, was there anything else the mat-
locked*# tlIG door? A  wasn’t properly

“Q. Outside of the properly locked, I mean
ITM0-24f) the Cal' A' N° Sir'"” (PaSe 39>
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“Q Being naturally loose after it was un-
latched, it would naturally fall inside on the
floor of the car? A. Yes, sir.” (Page 51, U
11-13.)

The defect, if, for the sake of the argument, it
can he called a defect, that the door was not prop-
erly latched on the outside was not charged against
the appellant in the respondent’s complaint, was
not considered by the court as a ground of negli-
gence, and was not submitted to the jury for its
determination. (P. 137, 1 10, et seq.; p. 139, 1 17,
et seq.; p. 141,1. 17, et seq.)

Thus, at the end of the entire case, there was
a total failure of proof of negligence on the part
of the appellant.

The allegata and probata in no way correspond-
ed.

True, the court submitted to the jury the ques-
tion as to whether the appellant was negligent in
not making a reasonable inspection, but he limi-
ited that consideration, not to a failure to inspect
the locks or latches on the outside of the door, for,
coneededly, they were in good order; neither did
he consider as a submissible question for the jury s
consideration whether there was a failure on the
appellant’s part to inspect the car for the purpose
of ascertaining whether the latches on the outside
of the door were properly latched; he left to them
only the question of the appellant’s failure to
ascertain the condition of the hinges on the inside
of the car, a matter which the evidence uncontra-
dictedly and plenarily established had nothing to
do with the accident.

The requested verdict should have been directed.

Case v. Erie R.R. Co., 59 N. J. L., 471;
Jordan v. Reed, 77 N. J. L., 592.



POANT II.

Liability, if any, rested on tbhe Edison
Lamp Works, and not tke appellant.

Grounds of Appeal, Nos. 1, 2, 8 9 and 10.

Under the Official Classification, filed with the
Interstate Commerce Commission (Exhibit D-5,
p. 155), the Edison Lamp Works was under the
duty of unloading the shipment from the car in
question. Theirs was the only shipment in the car
(p. 77,1. 21, et seq.) ; the shipment was both heavy
and bulky, weighing 10,280 pounds (p. 151, Exhibit

D-2), required five men from Duckworth & Craw-

ford Company to unload (p. 61, 1 10 et seq.), and
was such that it could not be handled by the ap-
pellant’s station employees (p. 77, 1 18 et seq.),
and was destined to a station where the carrier’s
unloading facilities were not sufficient for hand-
ling it (p. 77, 1 18 et seq.).

The car was placed on the appellant’s public
team track for delivery on August 30, 1916 (p. 76,
1 29, et seq.), and at 9 A. M. of the same day the
Edison Lamp Works was tendered said car and
notified that the appellant held it subject to its
orders or disposition (Exhibit D-1, p. 150; p. 81,
1 20, et seq.).

It further appeared that the day before the ac-
cident, which happened on September 1, 1916,
Duckworth & Crawford’s trucks and riggers, at
the instance and direction of the Edison Lamp
Works, inspected the machinery in said car so as
to arrange to take it out and take it to the plant
of the Edison Lamp Works (p. 60, I. 17, et seq.),
and that on September 1, 1916, the day after said
inspection, and, in pursuance of the said instruc-
tions from the Edison Lamp Works, the respond-
ent, an employee of Duckworth & Crawford, while

at*
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preparing to take the machinery out of said car,
was injured.

It was urged upon the trial court that the car
had been delivered to the Edison Company; that
the respondent was in said car by the invitation of
the Edison Company; that there was no relation
between the appellant and the respondent upon
which liability could have been predicated—all
without avail.

Yide:

Request for direction of verdict, p. 120,
1L 27, et seq.;

Exceptions to charge, p. 143, 1.14, et seq.;

Requests to charge, p. 144, 1 29, et seq.

That said car was in the possession of the
Edison Company, and that the respondent was
there at the invitation of said company, under the
facts in this case, is apparent.

Standard C. & C. Co. v. Penn. R.R. Co.,
88 N. J. L., 257.

Burr v. Adams Express Co., 71 N J. L.,
263;

Bachant v. B. & M. R.R. Co., 73 N. E.,
642.

The control of the car having changed, it being
held subject to the orders and disposition of the
Edison Company (Exhibit D-1, p. 150, 1L 21, et
seq.), the liability of the railroad company for the
defects had ceased.

Glynn v. C. R., 175 Mass., 510; 56 N. E.,
698.
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POINT III.

The duty of the appellant was that of
transportation only, and that had been
completed before respondent was in-
jured.

Grounds of Appeal Nos. 1, 4, 5 and 7.

What was recently said in Lewis v. N. Y 0 &
W. Ry. Co., 210 N. Y., 429, we think applies to the
case at bar. In that case, the servant of a con-
signee was injured by some bales of hay loaded in
a car falling upon him when he opened the door of
the car.

“The defendant did not load the car. That
was done by the shipper.” (See Exhibit D-5,
p. 155.) “To charge the defendant with liabil-
ity, we must, therefore, be prepared to hold
that after the car had been loaded and closed
by the consignor, the defendant was under a
duty to inspect the contents in order to pro-
tect the consignee”—page 431.

“If the consignee undertakes to unload the
car, which i1s switched for convenience on a
side track in his yard, the carrier’s function
ends and delivery is complete when the car
1s thus placed in the custody of the consignee.
In this case the consignee assumed the work
of unloading as his own. He had no reason
to believe that the work of loading at the
other end of the road had been done by the
railroad, and the fact 1s, as we have seen,
that it had been done by the consignor. It
was through the consignor that the contract
of carriage had been made, and the consignee,
in accepting the shipment, adopted the con-
tract thus made in his behalf. Indeed, the
defendant’s tariff schedules, filed with the
Interstate Commerce Commission and Pubic
Service Commission, show that ‘bulk freight
will not be taken in less than carloads’ and
that ‘owners will be required to load and un-
load freight in carloads when carried at car-
load rates.” Both consignor and consignee

ov
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must, therefore, be taken to have understood
that the defendant’s contract was confined to
the transportation of a car, to be loaded by
the consignor at one end of the route and un-
loaded by the consignee at the other.

“In these circumstances, we think that the
defendant uxls under no d/uty toward the con-
signee to establish a system of inspection in
order to guard against the consequences of
careless loading by the shipper/’—Page 432.

“We think that in such a case as this, the

10 carrier’s duty toward the consignee is merely
one of transportation.

“A car 1s received by it, completely packed,
which it undertakes to haul to a stated des-
tination, and when i1t has done that, its duty
ends. To hold that a carrier impliedly under-
takes to inspect, for the consignee’s pro-
tection, all cars that come into its custody,
no matter where loaded, or by whom, would
be to impose an unjust burden.”—Pages 432-
433.

“The car was securely closed; it teas prop-
erly constructed; the transit was completed
in safety; for the injury that resulted to the
consignee’s employee, after the car had passed
into the consignee’s possession, the defendant
is not liable.”—Page 433.

POINT 1V.

Tlie respondent, as ultimate carrier of
the car in question, was not liable for
a defect not discoverable by an inspec-

ia tion of the outside of the car.

Grounds of Appeal, Nos. 1, 2, 3, 4, 5, 7,
11, 12, 13 and 14.

The uncontradicted evidence in the case showed
that the shipment originated at Cleveland, Ohio,
on the Pennsylvania Eailroad; that it was deliv-
ered to the appellant at Buffalo, N. Y., for trans-
portation to Harrison, N. J.; that the only defect
in the car was the deteriorated hinges inside of

40 the car, and that the same could not have been



discovered from an inspection from the outside of
the car, and that the said defects in no wise
endangered the safety of railroad employees in the
loading of said car.

The facts in the instant case are quite similar
to those in K. C. & M. & O. By. Go. v. Pysher, 195
S. W., 981, where it appeared that the plaintiff
was injured in opening the door of a car by a
loose piece of casting which should have been se-
curely fastened.

The car in question was a foreign car, loaded off
the line of defendant.

The defect which caused the injury was a hidden
defect concealed in the inside of the car, not dis-
coverable by ordinary inspection for the running
condition of the car, but only discoverable by an
inspection inside of said car.

In the case cited, the court said:

“The judgment of the court in this case has
no support except upon the failure of the ap-
pellant to perform the duty, if it was a duty,
to examine the inside condition of the car to
ascertain whether the casting over the door
of the car, and a part of the car itself, was in
a reasonably safe condition for unloading the
8%5 when delivered to the consignee.”_ Page

After reviewing the authorities, it said:

“The duty of the appellant on receiving the
car extended only to ‘a reasonable inspection
of its condition with reference to its fitness
for transportation’ and, in view of the evi-
dence offered showing that the defect was not
observable from the outside of the car, and the
fact that the defect did not in any way affect
the movement of the car, we are of opinion
that the peremptory instruction requested
should have been given. * * 9

“The simple fact that the appellant failed
to inspect the car would not make the appel-
lant liable.”—Page 984.

10
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To like effect is the case of G. W. T. & P. Ry. v.
Whitnebert, 108 S. W., 150, where the court said:

“The judgment in this case has no support
except upon the failure of the railroad com-
pany to examine into the manner in which
the car was loaded to ascertain whether the
safety valve had been set so as to make it safe
for any person who might unload the car
when i1t was delivered to the consignee. It
was the duty of the railroad company, upon
receiving the tank car, to make a reasonable
inspection of its condition with reference to
its fitness for transportation, but we have
been unabe to find any authority which goes
to the extent of holding that it was the duty
of the railroad company, under such facts, to
inspect the manner of loading the car so as
to ascertain whether the freight was so ar-
ranged as to be safe to persons who might be
called upon to remove it from the car.”

The facts upon which the foregoing opinion was
predicated were that, to discover the alleged
defect in the car, the inspector of the carrier would
have been required to go upon the top of the oil
tank of the car, unscrew the cap from the dome,
and test the valve, to ascertain whether i1t was
properly set.

The trial court in the instant case conceived
that the law, as laid down in Ladd v. N. Y., N. H.
& H. R.R. Co., 193 Mass., 539; 79 N. E., 742, was
applicable to the facts, and charged the jury ac-
cordingly.

We contend, however, that the rule of law there
laid down 1s and was inapplicable for several
reasons.

First: The trial court failed to appreciate
the fact that the shipment in question was an
interstate one, moving under a filed Official Clas-
sification (Exhibit D-5, p. 155), the terms of
which, with respect to the method and manner of
loading, was a part of the contract for the trans-



portation of the shipment, adopted by the consig-
nee m accepting said shipment, and the status of
the car in the instant case accordingly was not
similar to the car in the Ladd case because appel-
lant did not, as in the case cited, use the car as
its temporary freight-house.

This distinction is a valid one, as filed tariffs and
classifications are part of the details so fully and
cAorzlpletely covered by the Interstate Commerce

ct.

I 8 v. N W. Co. & 0. R. N. Co., 159

Fed., 975;

g. c. &s. F. R. Co. v. Hefley, 158 U ¢
98; ®

N. YyN. H. &H. R.R. Co. v. 1. C. C. 200
U. S, 361;

Adams Express Co. v. Croninger, 226 U
S. 491;

N. Y. &H. R.R. Co. v. G. E. Co., 8 Misc.
(N. Y.), 529.

Secondly: That the appellant was obliged to
receive the car in which the shipment moved, from
the Pennsylvania Railroad at Buffalo, N. Y., it
being in safe condition for transportation.

Interstate Commerce Act, Sec. 3, 24 Stat.
379 (U. S. Comp. St., 1901, p. 3154).

Thirdly: That there was proof that the defect
could not have been discovered by reasonable in-
spection.

Fourthly: That the court in the Ladd case
expressed no opinion on the duty of inspection of
the car.

Fifthly. That in the case cited there was evi-
dence that the jury might have found that the
railroad company had had sufficient opportunity
o discover and remedy, or guard against the
defect there found, while in the instant case, the
evidence was uncontradictedly just the reverse.

10
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POINT V.

For the reasons herein stated, it is re-
spectfully urged that the judgment be

reversed.

Respectfully submitted,

Frederic B. Scott,
Attorney of Appellant.
10

ao

Hit

40



INDEX.

Notice of Appeal...cooiieiiiiiiiiiiieeeeeeeeeeen,

Grounds o
Judgment

Answer ...
Reply ...

f Appeal ...,
Record. .o,

JUdgment. .

TESTIMONY.

For Plaintiff.

Jambs A. Schwall:

Re-DiIreCt oo,

Re-Cr

L0 S S

Further Direct ..ooooooeiveeiiieieeeeeeeeeeeeeenn
Further CrossS .o,

Recalled.
Direct

Augustus

J. Mitchell, M. D .:

11
24
46
50
50
51



William C. Brown :

Direct

Baldy Brahon :

William R. Kain:

John O. Penter:

tv

Harold E. Bob:
tv

~

Oross

Re-?irect
Re-Cross

Arthur Reed:

Recalled in rebuttal.

.......................

Defendant.

Page.

........................

....................... 90

90

83

86
87

91



111.

James P. Brogan:
Direct .oooeiiiieiie e

Merle R. Reed:

Direct oo,

CrOSS ettt
Motion to direct verdict.cocoooeeeeoeeeneeieeeeeeeeaaean.
Charge .....oovvvvvveeeeeeieeeeeeeeeeeeeeeeeeeeeee

EXHIBITS.

—Photograph of Gondola Car. Offered in

evidence at page 15; printeda t...............

P-2 Photograph of Gondola Car. Offered in

evidence at page 15; printeda t ..............

Constructive Placement Sheet. Offered

in evidence at page 82; printed a t..........

D-2—Way-Bill. Offered in evidence at page
85; printed at .......cccciiieieiiii,

D-3 & D-4—Photographs of Gondola Cars. Of-

fered in evidence at page 90; printed

i"c.
5 Extract from Official ‘Classitication; Of-

fered in evidence at page 105; printed at

Page.
'"28
222
290

129
231

L5

155



Grounds of Appeal.
(Filed Feb. 26, 1918.)
NEW JERSEY COURT OF ERRORS AND APPEALS.

James A. Schw all,

Plaintiff-Respondent,
10 Action
at Law.

The Delaware, Lackawanna and

W estern Railroad Company,

Defendant-Appellant.

1 That the Trial Court refused to direct a
verdict in favor of the defendant and against the
plaintiff for the four reasons stated to said Inal
Court, and which more fully appear in the record
of said cause.

2. Because the Trial Court in its charge to the
jury in said cause allowed the said jury to as
sume and find for the purpose of the determina-
tion of said action that the said plaintiff-respond-

SO ent was lawfully in the car in which he was in-
jured at the time and place of the accident at and
by the invitation of the defendant-appellant.

3. That the Trial Court improperly charged
the jury on the trial of said action with respect
to the rule as to the inspection of said car by the
defendant-appellant, which rule of law, the said
Trial Court stated, was the rule of law laid down
in the Massachusetts case of Ladd v. N. Y. N. H.



Grounds of Appeal.

& H. RR, Go., 193 Mass., 359, and from the opinion
in which case the said Trial Court, in its charge
to the jury, quoted at length.

4. Because the Trial Court charged the jury
that the obligation is “to exercise ordinary care
to have the car safe for those who properly resort
to it to receive the property, and it is immaterial
that the car in fact is the property of another
corporation.” 10

5. Because the Trial Court, in charging the
jury with respect to the defect in the hinges of
the car door in question, occasioning the fall of
the door, charged the jury as follows: “If this is
so, was the danger of it falling from that cause
one which The Delaware, Lackawanna and West-
ern Railroad Company, in the exercise of ordinary
care by inspection, should have discovered, and
having discovered, should have prevented?”

6. Because the Trial Court charged the jury,
with respect to plaintiff, that “he has been an ef-
flcient workman, even with that disability, and

20
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Grounds of Appeal.

of the fact that the injury to the plaintiff did
not occur during the transportation of the car,
your verdict must be for the defendant com-
pany.”

8. Because the Trial Court refused to charge
the defendant-appellant’s Request No. 2, which
read as follows:

lo “(2) I charge you that the car involved in
this suit was at the time of the accident in
possession of the Edison Company, and that
it was the Edison Company, not the railroad
company, that invited the plainffiff to go upon
the car involved, and for the injury to the
plaintiff the Edison Company may be, but the
Railroad is not liable.”

9. Because the Trial Court' refused to charge
the defendant-appellant’s Request No. 3, which

read as follows:
20

“(3) If you believe there was no arrange-
ment or agreement or obligation on the part
of the railroad company to unload the car in-
volved in question, then its duty to the Edison
Company ended when it placed said car on
its public delivery for delivery, and it owed
no duty or obligation to plaintiff, as the
plaintiff was invited to board it by the Edison
Company, not the defendant.”

10. Because the Trial Court refused to charge
the defendant-appellant’s Request No. 4, which
read as follows:

“(4) 1 charge you that the Edison Com-
pany at and at least for an appreciable length
of time prior to the accident to the plaintiff
was 1n possession of the car on which this
accident happened, and that for an accident
happening to the plaintiff under such circum-
stances there can be no recovery.”

11. Because the Trial Court refused to charge
40 the defendant-appellant’s Request No. 5, which
read as follows:



Grounds of Appeal.

“(5) Even though you should believe that
the proximate cause of the accident was due
to the alleged defective hinges on the car
door, I still charge you that your verdict
must be for the railroad company, because it
1s uncontradicted that the alleged defective
hinges were not observable from an inspection
from the outside of car, for the defendant
could only be held liable for a defect discover-
able by such an inspection of the car as it
was under a duty or obligation to do with
respect to or for the safety of its employees
m transporting said car over its line/

12. Because the Trial Court refused to charge

the defendant-appellant’s Request No. 6, which
read as follows:

10

“(6) The defendant railroad company was
under no duty or obligation to inspect the
inside or interior of the car in question either
when it received it or when it placed it on its
delivery track for delivery to the Edison Com-

pany.”
13. Because the Trial Court refused to charge

the defendant-appellant’s Request No. 8, which
read as follows:

20

(8) Eor any defect in the interior or in-
side of the car in question not discoverable bv
a proper inspection from the outside of the
car, in any way contributing to the fall of the
door, the defendant company is not liable.” 30

11. Because the Trial Court refused to charge

the defendant-appellant’s Request No. 9, which
read as follows:
(?) uncontradicted evidence is that

O. [o] 3 o
s dt L he Ca%h\évaéscc]i)aeg%}n lgn(lia %%h%(flev%

snort time prior to
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said hinges on said door were defective, be-
cause the defendant was under no obligation
or duty to watch or guard against said door
latches being unlatched, and there being no
proof that said doors were unlatched by any
one connected with or employed by the de-
fendant company.”
Frederic B. Scott,

Attorney of Defendant-Appellant.

Judgment Record.

NEW JERSEY SUPREME COURT.
Essex County.
Action
James A. Schwall, at Law.
v». On Postea.
George
The Delaware, Lackawanna and P. Laible’
W estern Railroad Company, Attorney.

Delaware, Lackawanna & Western Railroad
Company, the defendant in this cause, was sum-
moned to answer unto James A. Schwall, the
plaintiff therein, in an action at law, upon the
following complaint:

(Summons issued June 23, 1917.)

The plaintiff, residing at No. 31 Blum Street,
in the City of Newark, County of Essex and State
of New dJersey, complaining of the defendant,
says:

1. That the defendant, on the first day of
September, 1916, was a corporation and common
carriers of freight and passengers by railroad in
the State of New dJersey.

2. On said date the plaintiff was employed by
Duckworth-Crawford Company, a corporation, as
a laborer.



Judgment Record.

3. That on said day he was sent by his em-
ployer to the freight yards of the Delaware
Lackawanna & Western Railroad Company at
Fourth Street, in the Town of Harrison, County
of 'Hudson, and State of New Jersey to remove a
tank from one of the freight cars attached to a
freight train in said yards which the said Dela-
ware, Lackawanna & Western Railroad Company
had transported to said place.

4. That while the said plaintiff was lawfully
in the said yards and on said car to unload and
remove the said tank from said car, he was in-
jured by the door of said car falling upon him,
severely and permanently injuring his right foot
causing a compound fracture of the bones of the
ankle.

5. That the said injuries were caused through
the negligence of the said Delaware, Lackawanna
& Western Railroad Company in using a freight
car known as a gondola freight car, which was in
a defective and negligent condition, and that the
door of the said freight car through which the
plaintiff and other employees of the Duckworth-
Crawford Company were obliged to remove the
said tank, was in a defective and destroyed condi-
tion, in that hinges on said door were in a de-
fective and deteriorated condition.

6. That the plaintiff while lawfully in said
car, and while endeavoring to remove the said
tank was injured by the door of said car falling
upon him as aforementioned by reason of its neg-
ligent condition.

7. By reason of the aforesaid negligence the
plaintiff has suffered great pain and in the future
will suffer great pain and has been permanently
injured in that he has lost the use of said right
foot and that he has been deprived of his weekly

20
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earnings and lias lost large and divers profits by
not being able to attend to bis usual vocations,
and in tbe future will be deprived of bis weekly
earning and profits by reason of tbe aforesaid ac-
cident.

8. That tbe plaintiff was compelled to ex-
pend large sums of money in and about being
cured of bis said injuries as aforesaid.

Wherefore, tbe plaintiff demands judgment
against tbe defendant, Delaware Lackawanna and
Western Railroad Company in tbe sum of
$25,000.00.

George P. Laible,

Attorney of Plaintiff.

Answer.

(Filed July 2,1917.)

The defendant, The Delaware, Lackawanna and
Western Railroad Company, answering tbe allega-
tions contained in tbe plaintiffs amended com-
plaint filed in tbe above entitled action, says.

First: It admits tbe allegations contained in
tbe first paragraph of tbe plaintiff's amended com-
plaint.

Second: It has no knowledge or information
sufficient to form a belief so as to answer the al-
legations contained in tbe second paragraph of
tbe plaintiffs amended complaint.

Third : It has no knowledge or information suf-
ficient to form a belief so as to answer the allega-
tions contained in tbe third paragraph of tbe
plaintiffs amended complaint.

Fourth : It denies tbe allegations contained
in tbe fourth paragraph of tbe plaintiff’s amended
complaint.

Fitreth: It denies tbe allegations contained in



Answer.

the fifth paragraph of the plaintiff's amended com-

plaint.

sixth: It denies the allegations contained in
the sixth paragraph of the plaintiff's amended
complaint.

Seventh: It denies the allegations contained
in the seventh paragraph of the plaintiff's amended
complaint.

Eighth . It denies the allegations contained in
the eighth paragraph of the plaintiff’s amended
complaint.

And for a first separate and distinct defense,
this defendant says:

That the plaintiff was guilty of contributory
negligence in that he failed to exercise reasonable
care and prudence in and about the work which
he was doing at the time he was injured as com-
plained of, thereby causing said injury to himself.

And for a second separate and distinct defense,
this defendant says:

That the plaintiff ought not to have or maintain
his action against it because the said injuries to
the said plaintiff were caused by the acts of other
persons not connected with or employed by this
defendant and over whom this defendant had no
control, and on account of whose acts this de-
fendant had no notice or reason to anticipate
that said persons’ acts would cause the injury to
the plaintiff complained of in his amended com-
plaint.

Wherefore, this defendant prays that the above
action be dismissed as to it, with its taxed costs.

Frederic B. Scott,

Attorney of Defendant.

1(
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Reply.
(Filed July 9,1917.)

The plaintiff replying to the answer of the de-
fendant says:

1. He repeats all the allegations of the com-
plaint in reply to the answer of the defendant.

2. He denies the allegations of the first and
second separate and distinct defenses to the an-
swer.

George P. Laible,

Attorney of Plaintiff.

Judgment.

This case .was tried before Judge Frederic
Adams with a jury, to whom it had been referred
by a Justice of the Supreme Court, holding the
Circuit at Essex County, on January 10th, 1918.

The jury rendered a general verdict against the
defendant and in favor of the plaintiff in the sum
of two thousand six hundred and seventy six
dollars ($2,676.00).

Dated January 14th, 1918.

Whereupon it is adjudged that the
plaintiff recover of the defendant, the
$2,676.00 sum of two thousand six hundred and
49.74 seventy six dollars, and his costs,
------------- which are taxed at the sum of forty
$2,725.74 nine dollars and seventy four cent,
making in the whole the sum of two
thousand seven hundred and twenty

five dollars and seventy four cents.

Judgment entered January 15, 1918.

Wm. S. Gummere, C.d.
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Testimony.

NEW JERSEY SUPREME COURT.

Essex Circuit.

Tuesday, January 8, 1918.

James A. Schwall, )

vs' ( Action10

& West- | -Aaw ¥

I

Delaware, Lackawanna

ern Railroad Company.

Before :

Hon. Frederic Adams, J., and a Jury.

For plaintiff appear Messrs. Pomerehne & Laible.
For defendant appears Frederic B. Scott, Esq.
A jury is called and sworn. 20

Mr. Laible opens for plaintiff.

Mr. Scott opens for defendant.

James A. Schwall, plaintiff sworn in Lis own

behalf.

Direct Examination by Mr. Laible:

Q- Mr. Schwall, where do you live? A. 31
Blum street.

Q. That is in Newark, is it? A. Yes.

Q. How old are you? A. Forty-three.

Q. You are the plaintiff in this case? A. Yes,
Sir.

Q. Where were you employed on or about Sep-
tember 1, 19167 A. By the Duckworth-Crawford
Company.

Q. As what? A. As a helper in a rigging crew.

40
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James Schwall- Direct.

Q. Now, where were you employed, in what
particular place, on September 1, 19167 A. Well,
there were instructions from the boss to go down
to this car at the D. L. & W.

Q. Where was that car? A. In the 'Harrison
freight yards.

Q. Of the D. L. & W. Railroad? A. Yes, sir.

Q. When you say “the boss” whom do you
mean? A. Mr. Duckworth.

Q. Of the Duckworth-Crawford Company? A.
Yes, sir.

Q. And he told you to go down to the D. L. &
W. freight yards to this car? A. Yes, sir.

Q. What was in this car? A. Well, it con-
tained a tank.

Q. What kind of a tank? A. Well, a tank you
could use for all purposes, steam or air. Of
course, I couldn’t say what—

Q. Well, a heavy iron tank, was it? A. Yes,
sir; about five tons.

By The Cou rt :

Q. I understand, Mr. Schwall, that you were in
the employ of a corporation known as the Duck-
worth-Crawford Company; is that right? A. Yes,
Sir.

Q. And that Mr. Duckworth told you to go
down to the Harrison freight yards? A. Yes, sir.

By Myr. Liaibl e:

Q. Who else was with you on that day? A. Mr.
Brown, Mr. Baldy there, and Mr. Reed.
By The Court:

Q. What is Mr. Brown’s first name, do you
know? A. William Brown.

Q. And the other man, what is his name? A.
I believe they call him Baldy.
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James Schwall- Direct.

Q. That is not Brown? A. No, that is the
second one.

Q. What is his real name? A. That I couldn’t
say. He is out on the seat there (indicating).

Q. Well, we will call him Baldy for the present.
Any one else? A. A man by the name of Mr
Beed.

Q. Those three men were with you? A* Yeg.
Sir. ’

By Mr. Laibld:

Q. Was there anybody else there? A. Well
there was several others, but I don’t know their
names.

Q. Well, how many in all? A. Five.

Q. Five including Mr. Brown? A. Yes, sir.

Q. Who was the foreman? A. Mr. Brown.

Q. And he had charge of the five men*? A
Yes, sir. ’

Q. Now, when you got to the D. L. & W. Kail-
road yard what did you do? What did Mr.
Brown and the men do? A. We drove up along-
si e of the car and put our materials off of the
truck in