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Bill of Complaint.
(Filed January 22, 1926.)

In Chancery of New Jersey

\

Between

CHARLEs HOBELMAN,
Complainant,

and > On Bill, &ec.

Lorenzo CavAaLLo and MATILDA
CAvaALLo,
Defendants.

J

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey :

The complainant Charles Hobelman, residing in
the Township of Rivervale, County of Bergen and
State of New Jersey respectfully shows that:

1. On or about the twenty-fifth day of January,
1924, defendant Lorenzo Cavallo became seized in
fee-simple of certain premises by virtue of deed
recorded in Book 1242 of Deeds for Bergen County
pages 457, etc.; which land and premises are
situated in the Borough of Old Tappan, County of
Bergen, State of New Jersey, bounded and de-
scribed as follows: '

“Beginning at the northwest corner of
Tappan Run Brook in the middle of Public
Road leading from Tappan to Westwood,
thence westerly along the middle of the said
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Bill of Complaint.

road to the northeast corner of land of Jacob
Amos thence south thirty degrees east, eight
chains thirty-five links to the land of Wil-
bur Eckerson, thence north eighty degrees
east, thirteen chains ten links to a large
whitewood stump at the aforesaid brook;
thence along said brook upstream to the
place of BEGINNING.”

2. On the seventeenth day of September, 1925,
Lorenzo Cavallo and Matilda Cavallo entered into
a certain contract in writing, a true copy of which
is hereunto annexed and made a part thereto,
whereby they agreed to convey to complainant for
the sum of three thousand five hundred dollars
($3,500.00) by deed, on or before October 1st, 1925,
so much of the foregoing described premises as is
contained and embraced within the following de-

scription.

“ALL the easterly situated property di-
vided by line from a point eight feet east
of chichen house on farm and running par-
allel to westerly line of land held now by
Lorenzo Cavallo and described in deed as
line running from Tappan to Westwood
road south thirty degrees east eight chains
and thirty-five links.”

Said contract, after its execution, was duly ac-
knowledged.

3. The sum of fifty dollars ($50.00) as part of
the consideration for said lands and premises to
be conveyed, was duly paid by complainant to said
Lorenzo Cavallo and Matilda Cavallo, upon the
execution and delivery of said contract.

3
Bill of Complaint.

4. The lands mentioned and described in the
aforesaid contract of sale, consisted of a tract of
land of twelve acres, more or less, fronting on Old
T'appédn Road, County of Bergen and State of New
Jersey

5. The said Matilda Cavallo is the wife of Lor-
enzo Cavallo, and both are of full age.

6. Complainant is desirous of obtaining a con-
veyance of the lands and premises contracted to be
conveyed to him as aforesaid.

7. The said Lorenzo Cavallo and Matilda
Cavallo have refused and still refuse to convey to
complainant the lands and premises contracted to
be conveyed to him as aforesaid for no reason
whatsoever.

8. Complainant is without adequate remedy in
the courts of law and therefore prays that:

a. The said Lorenzo Cavallo and Matilda
Cavallo who are the defendants in this suit may
answer this complaint and each statement therein
made.

b. That the said Lorenzo Cavallo and Matilda
Cavallo may be decreed specifically to perform the
said agreement entered into by them with com-
plainant on the 17th day of September, 1925, afore-
said, the complainant tendering himself ready and
willing and hereby offering specifically to perform
the said agreement on his part pursuant to the
terms thereof,

¢. That a writ of subpoena may issue com-
manding the said defendants to answer this com-
plaint and to abide by the decision of this Court.

CHARLES STOCKDELL GRAY,
Solicitor for and of Counsel
with Complainant.
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0Old Tappan, September 17th, 1925

Received from Chas. Hobelman, $50.00 deposit
for property owned now by Lorenzo Cavallo, Old
Tappan, Bergen County, N. J. and described as

follows:

“All the easterly situated property divided
by line from a point 8 ft. east of chicken
house on farm and running parallel to west-
erly line of land held now by Lorenzo
Cavallo and described in deed as line run-
ing from Tappan to Westwood Road south
thirty degrees east eight chains and thirty-
five links.”

Price of land is $3500.00 net, payable $50.00 on
the signing of this receipt and $50.00 on the sign-
ing of the contract on or before October 1, 1925.
On passing of title, seller agrees to accept $400.00
in cash and a 3 Year mortgage of $3000.00 (Three
Thousand Dollars) bearing 69, interest.

Signed:
LorEnzo CAVALLO
MaTiLpA CAVALLO

CHAS. J. CARLSEN

H. ALLENBORN

12

The seller has the use of barn until April 1st,
1926
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Answer of Defendant Lorenzo Cavallo.
(Filed March 15, 1926.)
IN CHANCERY OF NEW JERSEY.

N

Between
CHARLEs HoOBELMAN,
Complainant,

and

Lorenzo CavALLo and MATILDA
CAvVALLO,
Defendants.

J

The answer of the defendant Lorenzo Cavallo.

1 .The defendant, Lorenzo Cavallo, answering the
bill of complaint, says that:

1. Paragraph 1 is admitted.
Paragraph 5 is admitted.

Paragraph 3 is denied.

2
3. Paragraph 2 is denied.
4
5

Paragraph 4 is denied.

6. This defendant has no knowledge or infor-

mation‘, sufficient to form a belief, as to the state-
ments in Paragraph 6.

7. This defendant has no knowledge or infor-

mation., sufficient to form a belief, as to the state-
ments in Paragraph 7.

This defendant, by way of answer in lieu of plea,

says that specific performance
should -
creed herein: it
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Answer of Defendant Lorenzo Cavallo.

1. Because said alleged contract is uncertain
and incomplete and as to material incidents is left
to be ascertained by subsequent negotiations.

2. Because the alleged contract is with refer-
ence to lands, tenements or hereditaments or some
interest in or concerning them and it does not ap-
pear that the parties have concluded their alleged
agreement to warrant this Court in decreeing
specific performance.

By way of counterclaim against the complain-
ant, the defendant says:—

1. This defendant realleges the matters herein-
before stated to the same effect as if they were re-
alleged.

2. That the execution of the instrument pur-
porting to be a contract, and annexed to and made
a part of complainant’s complaint, was obtained
from this defendant by fraud and without any con-
sideration therefor.

This defendant therefore prays:

1. That the instrument dated September 17th,
1925, a copy of which is annexed to and made a
part of the complainant’s complaint, be adjudged
to be null and void and of no effect.

2. That the said complainant may be decreed
to have no estate, interest or right in or encum-
brance upon the lands described in the bill of com-
plaint or any part thereof.

Frep W. MATTOCKS,
Solicitor for Defendant,
Closter, N. J.
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Answer of Defendant Matilda Cavallo.
(Filed March 15, 1926.)
IN CHANCERY OF NEW JERSEY.

-

Between

CHARLES HOBELMAN,
Complainant,

and fOn Bill, &c.

Lorenzo CavaLLo and MATILDA
CAvALLo,
Defendants.

Y,

The answer of the defendant Matilda Cavallo.
The defendant, Matilda Cavallo, answering the
bill of complaint, says that:

1. Paragraph 1 is admitted.
Paragraph 5 is admitted.

2
3. Paragraph 2 is denied.
4

Paragraph 3 is denied.

~

9. Paragraph 4 is denied.

6. This defendant has no knowledge or infor-
mation, sufficient to form a belief, as to the state-
ments in Paragraph 6.

7. This defendant has no knowledge or infor-
mation, sufficient to form a belief, as to the state-
ments in Paragraph 7.

This defendant, by way of answer in lieu of plea,

says that specific performance should not be de-

creed herein:
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Answer of Defendant Matilda Cavallo.

1. Because said alleged contract is uncertain
and incomplete and as to material incidents is left
to be ascertained by subsequent negotiations.

2. Because the alleged contract is with refer-
ence to lands, tenements or hereditaments or some
interest in or concerning them and it does not ap-
pear that the parties have concluded their alleged
agreement to warrant this Court in decreeing spe-
cific performance.

3. Because the statutes require every agreement

for the sale of lands, tenements or hereditaments
or any interest in or concerning them to be in writ-
ing, and that no estate or interest of a feme covert
therein shall pass by her deed or conveyance with-
out a previous acknowledgment and a certificate
thereof written on or under or annexed to said
deed or conveyance and signed by the officer be-
fore whom it was made and the alleged agreement
set out in the bill of complaint does not comply
with the provisions of the Statutes of this State.

By way of counterclaim against the complainant,
the defendant says:—

1. This defendant realleges the matters herein-
before stated to the same effect as if they were re-

alleged.
9. That the execution of the instrument pur-
porting to be a contract, and annexed to and made

a part of complainant’s complaint, was obtair.led
from this defendant by fraud and duress and with-

out any consideration therefor.

This defendant therefore prays:

1. That the instrument dated September 17th,
1925, a copy of which is annexed to and made a

9

Replication and Answer to Answer and Counter-
claim of Lorenzo Cavallo.

part of the complainant’s complaint, be adjudged
to be null and void and of no effect.

2. That the said complainant may be decreed
to have no estate, interest or right in or encum-
brance upon the lands described in the bill of
complaint or any part thereof.

Frep W. MATTOCKS,
Solicitor for Defendant,
Closter, N. J.

Replication and Answer to Answer and
Counterclaim of Lorenzo Cavallo.

(Filed Sept. 30, 1926.)
IN CHANCERY OF NEW JERSEY.

N

Between

CHARLEs HOBELMAN,
Complainant,

and - On Bill, &ec.
Lorenzo CavaLLo and MATILDA

CAvALLO,
Defendants.

Complainant by way of replication to the an-
swer of the defendant, Lorenzo Cavallo, says that:

1. Complainant joins issue on the answer of
sald defendant.

2. He denies the affirmative allegations of the
answer.

3. He denies that said contract set forth in
the complaint is uncertain and incomplete.
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Replication and Answer to Answer and Counter-
claim of Lorenzo Cavallo.

4. He denies that said contract fails to com-
ply with all of the statutory requirements.

As to the counterclaim, complainant says:

1. He reiterates the allegations of the com-
plaint.

2. He demnies the allegations of the complaint.

3. He denies that said contract was obtained
by fraud.

OBJECTIONS IN POINT oF LAW.

Complainant objects to the counterclaim and
on the final hearing will move to strike it out on
the following grounds:

1. It fails to set forth the alleged fraud or
duress therein pleaded as a conclusion.

2. Said alleged counterclaim is not in fact a
counterclaim and does not set forth any cause of
action against the complainant.

3. Said counterclaim fails to ask for any relief
with respect thereto and in its nature does not
set forth sufficient facts for relief of any kind.

CHARLES STOCKDELL GRAY,
Solicitor for Complainant.

11

Replication and Answer to Answer and
Counterclaim of Matilda Cavallo.

(Filed Sept. 22, 1926.)
IN CHANCERY OF NEW JERSEY.

\

Between

CHARLEs HOBELMAN,
Complainant,

and > On Bill, &c.

LoreNnzo CAvALLO and MATILDA
CAVALLO,
Defendants.

S

The complainant, by way of replication to the
answer of the defendant, Matilda Cavallo, says
that:

1. The complainant joins issue on the answer
of said defendant.

2. He denies the affirmative allegations of the
answer.

3. He denies that said alleged contract set
forth in the bill of complaint is uncertain and
incomplete.

4. He says that said contract complies in all
respects with the statutory requirements.

As to the counterclaim contained in said answer,
complainant says:

1. He realleges the matter set forth in the com-
plaint.
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Replication and Answer to Answer and Counter-
claim of Matilda Cavallo.

2. He denies the allegations of the counter-
claim.

OBJECTIONS IN POINT OF LAW.

Complainant objects to the counterclaim and on
the final hearing will move to strike it out on the

following grounds:

1. It fails to set forth the alleged fraud or
duress therein pleaded as a conclusion.

9. Said alleged counterclaim is not in fact a
counterclaim and does not set forth any cause of
action against the complainant.

3. Said counterclaim fails to ask for any re-
lief with respect thereto and in its nature does
not set forth sufficient facts for relief of any

kind.
CHARLES STOCKDELL GRAY,

Solicitor for Complainant.
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Testimony.

IN CHANCERY OF NEW JERSEY,

~

Between

CHARLEsS HOBELMAN,
Complainant,

and

LoreNZo CAVALLO and MATILDA
CAVALLO,
Defendants.

J

Transcript of testimony taken in the above en-
titled cause before his Honor, Alonzo Church,
Vice-Chancellor, at the Chancery Chambers, New-
ark, New Jersey, in the presence of Collins & Cor-
bin (by Charles Stockdell Gray; Mr. Newton of
counsel) for complainant; F. W. Mattocks for de-
fendant.

Mr. Newton: I offer in evidence the contract
in the suit dated September 17, 1925, to which is
annexed an acknowledgment.

Mr. Mattocks: I object to that as not having
been properly proven.  There is no evidence be-
fore this Court and we denied the execution of the
paper in our answer.

The Court: It has to be proved then.

Mr. Newton: Under Section 22, the act respect-
ing conveyances, it is evidence without proof.
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The Court: Has it an acknowledgment?

Mr. Newton: Yes, sir.

The Court: Oh, I didn’t understand it had been
acknowledged.

Mr. Newton: It does not preclude him, of
course; he has the right to attack it.

Mr. Mattocks: Your Honor please, in the com-
plaint there is no allegation in the complaint that
a certified acknowledgment was passed to that re-
ceipt.

Mr. Newton: The allegation is that the contract,
after its execution, was duly acknowledged.

The Court: I will admit it.

Mr. Mattocks: If your Honor please, I would
like to take an exception, based on a long line of
decisions of this State, that the certificate must be
attached to the acknowledgment, to the paper ac-
knowledgment; not only that it is acknowledged,
but the certificate must be attached. Now, there is
no allegation in the bill in this case that the cer-
tificate was attached to the acknowledgment. I
therefore say it is irregular to allow any proof of
the certificate being attached to this acknowledg-

ment.
The Court: “Certificate,” what do you mean

by that?

Mr. Mattocks: Certificate of acknowledgment.

The Court: Well, there is a certificate.

Mr. Mattocks: Yes; but they did not allege that
in the bill. They simply say that the instrument
was acknowledged. Now, there is a long line of
cases in this state on that.

Mr. Newton: Duly acknowledged. Of course,
the papers speak for themselves.

Mr. Mattocks (continuing): Which say that a
certificate must be attached, the certificate of ac-

15
Charles Hobelman, direct.

knowledgment. There is no allegation in this bill
that a certificate is attached to this acknowledg-
ment.

The Court: Well, it now appears that it is at-
tached, doesn’t it?

Mr. Mattocks: There is no allegation in the bill.

The Court: Well, all right. If that is necessary,
we will amend the bill and have it say that.

Mr. Mattocks: I will take an exception.

The Court: You don’t have to take an exception
in Chancery.

(Paper marked Exhibit C-1.)

CHARLES HOBELMAN, sworn for the com-
plainant.

Direct examination by Mr. Newton:

Q. Are you the complainant in this case, Mr.
Hobelman? A. Yes, sir.

Q. Where do you live? A. Harrington Park.

Q. Do you recall the occasion of? m’
1924-when you agreed with the defendant Lorenzo
Cavallo to purchase this property? A. Yes, sir.

Q. Had you known him before that time? A.
No.

Q. Tell us how you came in there, into the trans-
action. A. Well, that morning I went over to his
office and we talked about buying property and so
we got in the car and went along to Tappan Ave-
nue, and first we bought a place, a little further,
and went to Tappan Road, whatever they call it,
and we seen a sign “This place for sale.”

Q. And you saw a sign “This place for sale”?
A. “For Sale,” yes, sir.

Q. And what did you do when you saw that
sign? A. Well, Mr. Carlsen first got out the car.

Q. Who was with you at that time? A. Mr. Carl-
sen and Alleborn.
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Q. You got out of the car? A. Yes, sir.

Q. What did you do? A. The men, then, as far
as I remember, was out in the yard.

Q. By “the man” you mean the defendant, Cav-
allo? A. Cavallo, yes, sir; I asked him he was
Cavallo and he says, “Yes,” and Mr. Carlsen asked
if he want to sell and he said, “Yes,” and he went
around and showed us what he wanted to sell, a
certain part of his land, excluding buildings.

Q. Excluding buildings, what do you mean, his
house? A. He wanted to keep that, yes.

Q. All right; did you agree on that price? A.
He asked the price. I guess it was thirty-six hun-
dred, what he asked.

Q. You paid him what he asked? A. I think so,
pretty near. :

Q. Well, the price is thirty-five hundred net. A.
Yes, I guess he might have asked thirty-six hun-
dred. I can’t remember exactly.

Q. Then what did you do, after you agreed on
the price? A. We went—he showed us the line
where he wanted to sell and there was a certain
way by a chicken house and he wanted to keep
that side of the chicken house and all the eastern
part of that he was going to sell.

Q. And then, afterwards, this agreement, Exhibit
C-1, was drawn? A. He went in the house after-

wards.
Q. Who wrote this agreement out? A. I think,

Mr. Alleborn.

Q. Look at it. A. Yes; Mr. Alleborn’s writing, I
know that.

Q. Now, I show you a check, or what purports to
be a check, dated September 17, 1925, to the order
of Lorenzo Cavallo for fifty dollars, and ask you
if that is your signature. A. Yes, this is mine, yes;
that is what I wrote out.

17
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Q. To whom did you give that check? A. To Mr.
Cavallo and Mrs. Cavallo, both were there.

Mr. Newton: I offer the check in evi-
dence.

Mr. Mattocks: No objection.

(Check marked Exhibit C-2))

Q. I show you letter dated September 24, 1925,
purporting to be written by Joseph T. Egan, an
attorney, to Charles Hobelman, Esq., Harrington
Park, New Jersey, together with its accompanying
envelope, and ask you if you received that letter?
A. Yes, sir.

Q. When did you receive it? A. When? What
do you mean? I guess, the next day.

Q. You received it, shortly after this date? A.
Yes. '

Mr. Newton: I offer that in evidence.

‘Mr. Mattocks: I object to it. Not bind-
ing on the defendant.

The Court: I will receive it for what it
1s worth.

(Letter marked Exhibit C-3.)

Mr. Newton: The letter, I think, I ought
to read so you can get the continuity of it.

The Court: Very well.

Mr. Newton: Your Honor please, it is
dated September 24, 1925. “Charles Hobel-
man, Esq., Harrington Park, New Jersey.
Dear Sir: I am enclosing herewith your
check to Lorenzo Cavallo, of Old Tappan,
New Jersey. He has no intention, nor has
his wife, to go through with your real estate
project, which he tells me he does not
understand and of which you left him no
written memorandum. I would suggest in
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such case that you take along an interpre-
ter. Very truly yours, J. T. Egan.”

Q. Was this check received in that letter, Mr.
Hobelman? A. Yes; that was in the letter.

Q. Now, then, after you got this letter, what did
do? A. I went right to the office of Carlsg} Tap-
pan, and he telephoned, I think, for Mr. N-e%at-eﬁ
I can’t exactly say—and I went up to Mr. |
and gave him that letter, because the statement
in the letter made me kind of mad. ‘

Q. All right. You gave Mr. N&w3a\ the letter.
Then what did you do after that? A. And told
him to go ahead and stop that thing and fight for it.

Q. Did you go down and see Cavallo after that?
A. No; I never was near the house. '

Q. And has Cavallo ever tendered you any deed :
A. Not at all.

Q. For the property. Have you been ready, will-
ing and able to pay the balance due under the con-
tract? A. At any time it was ready, yes.

Mr. Newton: Cross examine.
Cross examination by Mr. Mattocks:

The Court: How long after the agree-
ment was signed was the letter sent?

Mr. Newton: Seven days after.

The Court: All right; cross examine.

Q. Who was present when that paper was
signed? A. Mr. Carlsen, Mr. Alleborn and Mr.
Cavallo and Mrs. Cavallo and I, of course, was
there too, but I didn’t bother Mr.—about writing
the paper.

Q. What did you see done, at the time this paper
was—what did you see while you were present—
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where was it, at their home? A. At their home,
in the room.

Q. Will you kindly tell the Court what you
actually saw, the time you were there in their
home? What was done? A. Well, I don’t under-
stand. What do you mean “what was done”?

The Court: ‘Well, he wants to know what
he said and what they said.

Q. I want to know exactly what was done by
Mrs. Cavallo and Mr. Cavallo. A. I will tell you:
I didn’t understand a word, and, of course, I didn’t
bother at all after that; the papers was made
out.

Q. My question was, what was said? A. I heard,
but didn’t know what was said.

Q. Was Mrs. Cavallo there when this paper was
drawn up? A. Yes, sir.

Q. Was she present at the time this paper was
drawn up? A. In the room?

Q. In the room. A. I don’t know—she was in
the room all the time, as far as I know.

Q. Was she out in the yard? A. If she was out
in the yard, I can’t remember exactly, no, no.

Q. Didn’t she say she didn’t want to. sell the
property? A. She didn’t say anything in English;
she might have said it in Italian.

Q. Did she make a demonstration against sign-
ing any paper? A. No. She was asked specially
if she was willing to sign and she signed and she
said, “Yes”.

Q. I thought you said she couldn’t talk English.
A. She could talk that; she sald “Yes” and she
signed.

Q. Where was she when she stated she would
sign the paper? A. In the room.
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Q. Didn’t you go outside in the yard to get her
to sign the paper? A. I went in the room.

Q. You didn’t go out of the room? A. No. I
was in the room. I didn’t bother about signing—
about writing the papers.

Q. Will you kindly tell what occurred in the
room? A. What occurred? I don’t get you right.

Q. Will you kindly tell the Court—

The Court: What happened?

Q. What was said? What happened in the
room, when this paper is drawn up? Just tell
us; recite to the Court what you saw done and
what you heard; tell us. A. We first was outside
and Mr. Cavallo showed us the line he wanted
to sell and then we went in the room to make out
the papers and Mr. Alleborn wrote out the paper.

Q. Eh? A. Mr. Alleborn wrote out the paper.
I was sitting alongside on the back. They even
brought inside some apple cider or some kind
of wine and treat us.

Q. When this paper was written out; you say it
was written out? A. Yes.

Q. You saw it written out? A. Yes; I was sitting
right here but I didn’t watch it.

Q. Yes, that is so. You saw somebody writing
out a paper, but you don’t know what was in it.
A. That was this particular paper; I seen that.

Q. You saw this paper being written out? A.
That same paper; yes. I can swear to that one
hundred times.

Q. Mr. Alleborn wrote that out? A. Sure; right
there at the table where we were sitting.

Q. All right; then what next occurred after he
wrote this out? Tell us what occurred. A. Mr.
Cavallo signed and he talked to his wife and she

signed it too.
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Q. I see. Then what occurred next? A. They
pbrought some wine, or something to drink, and
we had a glass of wine. Everybody seemed to be
happy.

Q. I want you to tell the Court everything that
was said and everything that was done; I don’t
want you to leave out anything. We are not in-
terested in the wine.

The Court: Well, you asked him what
happened next. He said they had wine.
Mr. Mattocks: All right.

Q. Just tell us everything that occurred. A. I
don’t know anything else that occurred. They
talked and talked; there was some talking and
we had a friendly talk and we drank and was
happy and went home afterwards.

Q. All you saw Mrs. Cavallo do was to sign this
paper? A. To sign this paper; yes. As far as
I know, she was very willing to sign it.

Q. And that is all you saw or heard? A. That
was pretty near all I saw.

Q. And where was Mr. Carlsen at this time; was
he in the room? A. He was in the room too.

Q. Well, was he sitting beside you? A. I don’t
know whether it was the same side or the other
side; that I can’t say no more.

Q. Did you hear everything that went on in
the room, all the conversation? A. As far as I—
I didn’t pay much attention to the conversation,
because I was sitting by myself smoking a cigar.
They wrote out the papers right near me, and,
as far as I know, Mr. and Mrs. Cavallo talked
Italian amongst themselves and only a few words
of English or so, so they asked us to say yes or.
no, or whatever there was.
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Q. So is this the only paper that you saw drawn
up? A. No; they drawed up two papers as far
as I know.

Q. They wrote out two papers? A. Mr. Carlsen
and Mr. Alleborn; Mr. Alleborn wrote one and Mr.
Carlsen another one.

Q. Now, you say there was nothing more done
than the writing out of this paper? A. Yes; there
was another paper wrote out.

Q. Another paper. A. Yes.

Q. What happened to that other paper? A. Mr.
Carlsen and Mr. Alleborn took care of the paper.
All I wrote out was the check.

Q. So you don’t know anything about anything
else? A. I was going to buy the property together
with him.

Q. I see. Did you know exactly where the lines
of this property were? A. Yes. Eight feet east
of the chicken barn; we was out there and he was
going to have it removed and we were going to
give him another eight feet of road. It was under-
stood. It was understood that he was to use the
barn until the first of April; the barn was over
the line.

Q. And how were you going to find out exactly
where the barn was—where the line was? A.
Well, you can find out by surveying.

Q. Were you going to have it surveyed? A.
Surveyed. I was over the next day; I went over
to the surveyor’s office in Westwood, Hering and
Westphal, and they had the survey right there,
made for the title company only a little while ago
before that.

Q. I see. So you were going to have it—
(interrupted). A. And he showed me that right
in the office and we was going to send a surveyor
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over, and, in the meantime, this letter came. We
were going to have it surveyed right the next
week.

Q. You were going to have it surveyed? A. In
fact, I guess you can ask Mr. Westphal that I
gave him orders to go over and have it surveyed.

Q. So you were going to have the line surveyed?
A. Yes, sir.

Q. So as to find out where the line was? A.
Yes, sir; how it ran. I know where the line was.
It was eight feet east of the chicken house exactly.
That was the understanding we had with the man
when we bought.

Q. You were going to have the line surveyed to
tind exactly where you were going to -have it go?
A. I guess if you are going to have it surveyed it
is to find out exactly where the line is.

Q. So the description could be put in the con-
tract; is that so? A. Before we took title we would
have to survey, sure.

Q. Weren’t you going to have a contract drawn
up? A. A contract drawn up, as far as I know.

Q. Did you read this paper when you signed it?
A. Yes, sir.

Q. You notice it says in here, “Contract to be
signed on or before October 1st, 1925”? A. Yes,
sir. Well, that was the regular contract.

Q. T asked you if you saw it.

The Court: What is the date of it?
Mr. Mattocks: September 17, 1925.
(Discussion.)

The Court: The paper speaks for itself.

HANS ALLEBORN, sworn for the complainant.
Direct examination by Mr. Newton:

Q. Where do you live, Mr. Alleborn? A. Har-
rington Park.
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Q. And you recall an occasion on September 17,
1925, when you visited the home of Mr. Cavallo?
A. Yes, sir.

Q. And who were you with at that time? A. Mr.
Carlsen, Mr. Hobelman.

Q. Tell us how you came to go there. A. Well,
Mr. Hobelman came down to the office that morn-
ing on account of the business, you know, going
on, buying acreage, the acreage boom.

Q. Then you went out? A. We went out to-
gether and we —

Q. Never mind what you did before, but how
did you come to go to this man? A. We passed
by the store and there was a sign on the fence.

Q. What does it say on the fence? A. The sign
said, “For Sale,” but I think it said more about a
seven-room house for sale when Mr. Cavallo was
there, on the fence, that is, on the gate and we
stopped the car and Mr. Carlsen asked Mr. Cavallo
if he has had something for sale there, and he
would sell some acreage. He says, “Yes” and so
we went out of the car and he showed us what he
has got; he didn’t want to sell the whole piece; he
wanted to sell a part of it.

Q. Were there any buildings on this plot he
wanted to sell? A. There was only an old barn
there on that part he wanted to sell.

Q. What did you do after that, after he pointed
out the land to you? A. Then he said, after he
pointed out the land, we agreed on that dividing
line, it was eight feet east of the chicken house
and— (interrupted).

Q. What did you do then? A. Then we went
inside the house. We agreed on the price before
we went in the house.
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Q. What price did you agree upon? A. Thirty-
five hundred dollars, no commission paid.

Q. What part of the house did you go into? A.
The dining room; that is a large dining room.

Q. When you got into the dining room who did
you find there? A. Well, Mrs. Cavallo, I think,
was in the kitchen at the time we came inside,

Q. Who went in the dining room with you? A.
Mr. Cavallo, Mr. Carlsen, Mr. Hobelman and my-
self.

Q. Then what did you do there? A. Well, we
§at down and Mr. Cavallo got—said “Everything
1s agreeable” and he got the description on— (in-
terrupted).

Q. What? A. He got the title policy, I think, as
far as I remember.

Mr. Newton: I ask the other side to pro-
duce that title policy, if you have got it.

Mr. Mattocks: No; we have not.

The Court: All right; go on.

Q. You looked at this title policy? A. I looked
at the title policy and I make out a description
as good as I was able to, specified the dividing
line.

Q. Is this the title policy? A. Yes; Rutherford
Trust Company; I remember that.

Mr. Newton: I offer it.
Mr. Mattocks: No objection.
(Paper marked Exhibit C-3.)

i Q I show you Exhibit C-1 and ask you if that
Is In your handwriting, except the signatures— A.
Yes, sir; that is my writing.

Q. Lorenzo Cavallo and his wife and Carlsen
and wife? A. Yes, sir.
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Q. Are the words “P. S. Cavallo has the use of
barn until April 1st, 1926” are those in your writ-
ing? A. No; Mr. Carlsen wrote that.

Q. Mr. Carlsen wrote that? A. Yes.

Q. Now, tell us just what you did in drawing
that contract. You say you got the description
from this title policy. A. Yes; so I got the loca-
tion of the property, you know, I wanted to know
where east and west and so on is, and got loca-
tions, or got approximating idea how many acres
it was. :

Q. Then you drew it up? A. I drew it up then,
specified what was going to be sold, and so on, and
what the price was, and I put every point in it.

Q. Where did you get the terms from? A. Well,
we agreed on the terms before we went even into
the house; everything was agreeable then.

Q. And the terms are stated in the contract? A.

I think so.
Q. Well, read it. A. That is quite some time.

The Court: Yes.
"The Witness: Yes.

Q. Now, tell us who signed the contract after
you had drawn it. A. Well, after I drawed it, Mr.
Cavallo signed the contract.

Q. Who signed first? A. Mr. Cavallo.

Q. And who signed then? A. Mrs. Cavallo.

Q. And did they sign in your presence? A. Yes,
sir; inside room.

Q. And did you sign as a witness? A. I signed

as a witness and Mr. Carlsen signed as a witness.

Q. “H. Alleborn”, that is your signature? A.
That is right.

Q. And the name, “Charles J. Carlsen” was that
signed in your presence? A. Yes, sir; it was all
signed in the same room.
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Q. Did you see Mr. Hobelman give any check to
Cavallo? A. I certainly did.

Q. What did you do, after the contract was
drawn? A. Well, after the contract was drawn,
just as Mr. Hobelman said, we had a little drink
and then we went home, that was all.

Q. Did you have anything to do with the trans-
action after that? Did you see Cavallo again after
that? A. No; I didn’t see him again.

Mr. Newton: Cross examine.
Cross examination by Mr. Mattocks:

Q. You say that— Who was in the room when
this paper was drawn up?

Mr. Newton: I forgot one question. Par-
don me. Had you known Cavallo or his
wife before that?

The Witness: No; I had not.

Mr. Newton: All right.

Q. Who was in the room when this paper was
drawn up? A. When this paper was drawn up
there was Mr. Cavallo, Mr. Carlsen, Mr. Hobelman
and I, and we were sitting there drawing up the
paper.

Q. Who drew up the paper? A. Mr. Carlsen and
Mr. Cavallo gave me all assistance on account of
the description.

Q. And you did not talk with Mrs. Cavallo at
all? A. Well, as far as I understood she didn’t
understand English; I didn’t talk to her, no.

Q. I asked you whether you talked to her. A.
No; I did not.

Q. Did anybody talk to her? A. Mr. Cavallo
was talking to her.
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Q. But you didn’t know what he said to her?
A. No.

Q. But you saw this drawn up, and Mrs. Cavallo
was in the kitchen; is that right? A. She was
partly in the kitchen and then she came inside
and then she went out again.

Q. I see. A. But, when it came to signing, we
all went in the room and I read the paper over.

Q. You read the paper? A. Yes. And Mr.
Cavallo pointed out, and Mrs. Cavallo too. I said,
“You can read it along when I read it out loud.”

Q. Who read it out loud? A. I read it out loud.

Q. And you read it out loud? A. Yes.

Q. And did anybody else read it out loud? A.
I don’t think so; I can’t remember that; it is quite
some time ago.

Q. You just read it out loud? A. Yes.

Q. And at that time, you say, Mrs. Cavallo was
in the kitchen? A. Not when I was reading the
contract.

Q. Well, where was she? A. In the room, in the
dining room.

Q. When you were reading it out loud she was
in the dining room? A. Yes, sir.

Q. Did you hear Mr. Carlsen say anything to Mrs.
Cavallo? A. Well, I will tell you, I don’t remem-
ber that.

Q. You didn’t hear it? A. I can’t say that, that
I did, because I was busy drawing up the papers
and I paid no attention.

Q. But you were in the room all the time? A.
I was in the dining room all the time.

Q. And you were in the room all the time that
Mrs. Cavallo was there? A. Yes.

Q. You were in the room all the time Mr. Carl- .

sen was there? A. Yes.
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Q. You did not hear Mr. Carlsen say anything to
Mrs. Cavallo? A. I don’t remember.

Mr. Mattocks: That is all.

The Court: That is all, sir.

Mr. Newton: The next witness, Mr. Carl-
sen.

CHARLES J. CARLSEN, sworn for the complain-
ant:

Direct examination by Mr. Newton:

Q. Where did you live, Mr. Carlsen? - A. Har-
rington Park.

Q. And on April 17, 1925, did you visit the home
of Lorenzo Cavallo? A. We got there, I should
judge, in the neighborhood— (interrupted).

The Court: Did you or did you not?
The Witness: Yes.

Q. Did you or did you not? Yes. And how did
you come to stop at the house? A. They had a
sign on the fence.

Q. What did it say on the sign? A. Well, some-
thing along the lines, “This property for sale” or
Just say “7 Room house and property for sale,”
or something.

Q. Who were with you at the time you saw the
sign? A. Mr. Alleborn and Mr. Hobelman.

Q. When you saw the sign, what did you do?
A. Mr. Cavallo was standing right at the gate work-
ing, doing a little chores around the garden and
we didn’t get out of the car immediately. I was
the spokesman. I said, “Is this property for sale ?”
He said, “Yes.”

Q. Who did you say that to? A. To Mr. Cavallo.
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Q. What did he say? A. He said, “Yes,” he says,
“the property is for sale.”” Then we became inter-
ested and we got out and went inside; and he took
us around and said that they did not care to give
up the home. They had sort of a little roadhouse
there and made their living out of the place; but
the low land, it was very extremely low land. You
could really tell at the price it was purchased at
it was not so a valuable piece of property, but we
figured this way, maybe in—(interrupted).

The Court: No.

Q. Now, then about that. You went around—
(interrupted). A. Went around the property; he
showed us the property, approximately the whole
thing; he walked all over it, we walked along with
him and finally the price was put on.

Q. And what was that price? A. Thirty-five
hundred.

Q. Did he point out then what points you were
to get the property? A. Yes; that was eight feet
east—east of the chicken house.

Q. And what did he say when—or, who made
the suggestion of thirty-five hundred? A. That
was his price. '

Q. That was his price; and after that was done
where did you go? A. We walked to his home,
inside.

Q. And who went in with you? A. Mr. Cavallo.
His wife was -already in the house—Mr. Cavallo,
Mr. Hobelman, Mr. Alleborn and myself.

Q. In what room did you go? A. Into a large
dining room with a long table about, I should
judge, six feet long, and it was up against the wall
and we just gathered on the front part at the end
of that dining room table.
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Q. Tell us just what happened while you were
there. A. Yes. Well, of course, naturally we had
to get something to get a description of the prop-
erty and Mr. Alleborn, he began to draw the con-
tract—or whatever you may call it, and I asked
the gentleman if he had a deed.

Q. What gentleman? A. Mr. Cavallo.

Q. Mr. Cavallo. A. If he had a deed or some-
thing along that line, and he brought down his
title policy.

Q. Is this the document he brought down? I
show you Exhibit C-3. A. That is the policy
brought to us that day.

Q. All right; then what happened? A. From
that instrument Mr. Alleborn gathered—which we
figured was sufficient—information in order to
draw that contract, taking into consideration, of
course, the chicken house on that little road. After
the paper was drawn— (interrupted).

Q. Who drew it up? A. Mr. Alleborn drew up
the paper.

Q. And who was there, when he drew it up?
A. When he drew it up Mr. Cavallo was there to
assist us and Mr. Alleborn, Hobelman himself, and
Mrs. Cavallo was in the kitchen at that time. When
the paper was drawn, ready to be signed I, myself,
asked Mr. Cavallo to have his wife come in. They
both signed that paper freely.

Q. Well, did they sign it in your presence? A.
In my presence, because I was taking the acknowl-
edgment as a notary. :

Q. Now, I show you the document, Exhibit C-1,
and call your attention to the name “Charles J.
Carlsen.” A. That is my signature.

Q. Is that your signature? A. Yes, sir.

Q. And was that document signed by Lorenzo
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Cavallo and Matilda Cavallo in your presence? A.
Truthfully.

The Court: You took their acknowledg-
ment?

The Witness: I took their acknowledg-
ment.

The Court: And that is the acknowledg-
ment?

The Witness: That is the acknowledg-
ment. I 111ad§ that i.ncixiyhc%yglilqa\p_dwrltmg
and annexed it to this seswes and [—

The Court: All right. Now, that is.enough.

Mr. Newton: Cross examine.
Cross examination by Mr. Mattocks:

Q. Now, you testified to everything that occurred,
did you? A. I think so.

Q.y Did you ask Mrs. Cavallo to come into the
kitéhen—into the dining room from the kitchen?
A. T think Mr. Cavallo asked his wife to come into
the dining room from the kitchen. :

Q. And when she came in from the kitchen,
what did you say to her? A. I showed her where
to sign, after her husband had signed; then I pre-
pared to take the acknowledgment. I read the
paper to her, also the acknowledgment. .I asked
her did she swear that she knew everything that
was in that paper and that she knew what:she was
doing—practically along the lines that every no-
tary public would do and should do.

The Court: What did she say?
The Witness: She said she did. - I made

it plain.

Q. You say you made it plain? A. At least I
think T did.
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Q. Did she talk to you? A. I guess there was
quite a lot of talking went on at that time.

Q. I am asking you a question, whether she
talked to you or not. A. I presume she did. I
don’t know whether—

Q. You don’t know whether she did or not? You
have the privilege of saying whatever you like.
Did she or did not? A. I couldn’t recall just what
she said.

Q. I am asking you whether she said anything.
A. T couldn’t say yes or no, now. It is a long
time.

Q. Then your testimony is that you can’t say
whether she said anything to you or not. A. She
said she did understand what I said to her.

Q. Well, then, now you say— A. Yes, well—

Q. —she did say something. A. Yes; certainly.

Q. That is what we would like to know, what
she said to you. A. All right.

Q. During that time what did she say? A. She
did.

Q. The words that she used were “She did”? A.
I couldn’t just say—this is more than a year—just
what the words was. The same as if I took your
acknowledgment something along that line; that
was satisfactory in order for me to take the ac-
knowledgment.

Q. You are here for the purpose of telling the
Court what you heard her say, and I am asking
you again, did you hear her say anything, and,
what, if anything she said. A. She said she did
understand what I read to her,

Q. She said she did understand what you read
to her? A. She was perfectly— (interrupted).

Q. Is that all she said? A. I couldn’t recall any
more.
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Q. Isn’t it a fact, Mr. Carlsen, that you did not
acknowledge this instrument at all on that day?
A. Take the acknowledgment—I took the acknowl-
edgment.

Q. Will you swear, before this Court that you
took the acknowledgment on that day? A. I too.k
the acknowledgment on that day and annexed it
to that paper.

Q. And what did you do with the acknowledg-
ment, the certificate after you took it? A. I an-
nexed it with a clip to that piece of paper.

Q. And who did you deliver it to? A. To Mr.
Hobelman. h

Q. When you first went to this property didn’t
you state to Mr. Cavallo that you desired to bu.y
;)ne-half of the land between the brook and his
west line? A. I don’t recall it. '

Q. You don’t recall it? A. I was not buying the

property.
Q. You were the broker, were you not? A. Yes,

SlrQ. Who did the talking to Mr. Cavallo with ref-
erence to the purchase of this land? A. Well, I
guess I done—I done some of it. !

Q. You did some of it? A. Yes, sir.

Q. Well, will you kindly tell us whether the part
that you did referred to the division between the
brook and the west line of the farm, whethel-' Fhe
line was not to go through the center, .d1V1d.e
equally? A. To the best of my knowledge? in this
transaction it was going beyond the brook, in order
to take in the right land. .

Q. I am not asking you that. I am asking you
about the line between the brook which is all you
claim in this proceeding, about the west linff? A.
Well, the line, taking the line down from the 1m.ag-
inary lane, which was there from wagons going
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over it a good many years, there was eight feet to
be given by both sides in the transaction, eight feet
—the chicken house, as I understand it was to be
the monument, eight feet from that chicken house
and it would give them the sixteen foot road to the
best of my knowledge.

Q. So now you say there was nothing said by
Mr. Cavallo or you with reference to the division
line between the parcel that you were buying or
representing the purchaser in, and the parcel that
he was to retain, that it was to be eight feet from
the chicken house? A. Well, in fact, we all spoke
on that; everybody was interested there at that
time. I was not the only spokesman. :

Q. How much land is there between this point
that you designate and the brook? A. I couldn’t
say right to the accurate survey.

Q. You don’t know whether it is five acres or
fifteen acres? A. Well, I couldn’t Just say, but I
know that the engineer has a record of that and
he was the original engineer on that piece of prop-
erty before.

Q. I show you a diagram and ask you if this
is a fair representation.

The Court: This man is not an engineer
or a surveyor either.

Mr. Mattocks: I am asking him whether
it is a fair representation.

The Court: Well, I don’t suppose that
amounts to—is that cross examination?

Mr. Mattocks: He referred to a line. I
wanted him to explain the testimony. How-
ever, if you object—I will withdraw it.

Q. This price of thirty-five hundred dollars was
a very low price, wasn’t it?




36
Charles J. Carlsen, cross.

Mr. Newton: Objected to as incompetent,

irrelevant and immaterial.
The Court: I will allow it, because on

his direct examination he said he thought
it was a good price.

Q. Was this a very low price for the land that
you were contracting to buy?

Mr. Newton: He was not contracting to
buy it.
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