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Bill of Complaint. 

(Filed January 22, 19·26.) 

In Chancery of New Jersey 
Betw een 

CHARLES HOBELMAN, 
Com p°lain ant, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants. 

On Bill, &c. 

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey: 

The complainant Charles Hobelman, res iding in 
the Township of Rivervale, County of Bergen and 
State of New Jersey respectfully shows that: 

1. On or about the twenty-fifth day of January, 
1924, defendant Lorenzo Cavallo became seized in 
fee-simple of certain premises by virtue of deed 
rec orded in Book 1242 of Deeds for Bergen Count y 
page s 457, etc . ; which land and pre mises ar e 
situated in the Borough of Old Tappan, Coun ty of 
Bergen, State of New Jersey, bounded and de-
scribed as follows: 

"Beginning at the northwest corner of 
Tappan Run Brook in the middle of Public 
Road leading from Tappan to Westwood, 
thence wester ly along the middle of the said 
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Bill of Complaint. 

road to the northeast corner of land of Jacob 
Amos thence south thirty degrees east, eight 
chains thirty-five links to the land of Wil-
bur Eckerson, thence north eighty degrees 
east, thirteen chains ten links to a large 
whitewood stump at the aforesaid brook; 
thence along said brook upstream to the 
place of BEGINNING." 

2. On the seventeenth day of September, 1925, 
Lorenzo Cavallo and Matilda Cavallo entered into 
a certain contract in writing, a true copy of which 
is hereunto annexed and made a part thereto, 
whereby they agreed to . convey to complainant for 
the sum of three thousand five hundred dollars 
($3,500.00) by deed, on or before October 1st, 1925, 
so much of the foregoing described premises as is 
contained and embraced within the following de-
scription. 

"ALL the easterly situ~ted property di-
vided by line from a point eight feet east 
of chichen house on farm and running par-
allel to westerly line of land held now by 
Lorenzo Cavallo and described in deed as 
line running from Tappan to Westwood 
road south thirty degrees east eight chains 
and thirty-five links." 

Said contract, after its execution, was duly ac-
knowledged. 

3. The sum of fifty dollars ($50.00) as part of 
the consideration for said lands and premises to 
be conveyed, was duly paid by complainant to said 
Lorenzo Cavallo and Matilda Cavallo, upon the 
execution and delivery of said contract. 
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Bill of Complaint. 

4. The lands mentioned and described 1n the 
aforesaid contract of sale, consisted of a tract of 
land of twelve acres, more or less, fronting on Old 
Tappf ~p Road, County of Bergen and State of New 
Jersey 

5. The said Matilda Cavallo is the wife of Lor-
enzo Cavallo, and both are of full age. 

6. Complainant is desirous of obtaining a con-
veyance of the lands and premises contracted to be 
conveyed to him as aforesaid. 

7. The said Lorenzo Cavallo and Matilda 
Cavallo have refused and still refuse to convey to 
complainant the lands and premises contracted to 
be conveyed to him as aforesaid for no reason 
whatsoever. 

8. Complainant is without adequate remedy in 
the courts of law and therefore prays that: 

a. The said Lorenzo Cavallo and Matilda 
Cavallo who are the defendants in this suit may 
answer this complaint and each statement therein 
made. 

b. That the said Lorenzo Cavallo and Matilda 
Cavallo may be decreed specifically to perform the 
said agreement entered into by them with com-
plainant on the 17th day of September, 1925, afore-
said, the complainant tendering himself ready and 
willing and hereby offering specifically to perform 
the said agreement on his part pursuant to the 
terms thereof. 

c. That a writ of subpoena may issue com-
manding the said defendants to answer this com-
plaint and to abide by the decision of this Court. 

CHARLES STOCKDELL GRAY, 

Solicitor for and of Counsel 
with Complainant. 
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Bill of Complaint. 

Old Tappan, September 17th, 1925 

Received fro1n Chas. Hobelman, $50.00 deposit 
for property owned now by Lorenzo Cavallo, Old 
Tappan, Bergen County, N. J. and described as 
follows: 

"All the easterly situated property divided 
by line from a point 8 ft. east of chicken 
house on farm and running parallel to west-
erly line of land held now by Lorenzo 
Cavallo and described in deed as line run-
ing fr01n Tappan to Westwood Road south 
thirty degrees east eight chains and thirty-
five links." 

Price of land is $3500.00 net, payable $50.00 on 
the signing of this receipt. and $50.00 on the sign-
ing of the contract on or before October 1, 19125. 
On passing of title, seller agrees to accept $400.00 
in cash and a 3 Year mortgage of $3000.00 (Three 
Thousand Dollars) bearing 6% interest. 

CHAS. J. CARLSEN 
H. ALLENBORN 
P. S.. 

Signed: 
LORENZO CAVALLO 
MATILDA CAVALLO 

The seller has the use of barn until April 1st, 
1926 

Answer of Defendant Lorenzo Cavallo. 

(Filed March 15, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 

CHARLES HOBELMAN' 
Complainant, 

and On Bill, &c. 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants. 

answer of the defendant Lorenzo Cavallo. 
. e defendant, Lorenzo Cavallo, answering the 

bill of complaint, says that: 

1· Paragraph 1 is admitted. 
2· Paragraph 5 is admitted. 
3. Paragraph 2 is denied. 
4· Paragraph 3 is denied. 
5. Paragraph 4 is denied. 

6 .. This defendant has no knowledge or infor-
mation: sufficient to form a belief, as to the state-
ments 1n Paragraph 6. 

7 .. This defendant has no knowledge or infor-
mation: sufficient to form a belief, as to the state-
ments In Paragraph 7. · 

This defendant, by way of answer in lieu of plea 
says that specific performance should not be de~ 
creed herein: 
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ilnswer of Defendant Lorenzo Cavallo. 

1. Because said alleged contract is uncertain 
and incomplete and as to material incidents is left 
to be ascertained by subsequent negotiations. 

2. Because the alleged contract is with refer-
ence to lands, tenements or hereditaments or some 
interest in or concerning them and it does not ap-
pear that the parties have concluded their alleged 
agreement to warrant this Court in decreeing 
specific performance. 

By way of counterclaim against the complain-
ant, the defendant says:-

1. This defendant realleges the matters herein-
bef ore stated to the same effect as if they were re-
alleged. 

2. That the execution of the instrument pur-
porting to be a contract, and annexed to and made 
a part of complainant's complaint, was obtained 
from this defendant by fraud and without any con-
sideration therefor. 

This defendant therefore prays: 

1. That the instrument dated September 17th, 
1925, a copy of which is annexed to and made a 
part of the complainant's complaint, be adjudged 
to be null and void and of no effect. 

2. That the said complainant may be decreed 
to have no estate, interest or right in or encum-
brance upon the lands described in the bill of com-
plaint or any part thereof. 

FRED w. MATTOCKS, 
Solicitor for Defendant, 

Closter, N. J. 
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Answer of Defendant Matilda Cavallo. 

(Filed March 15, 1926,.) 

IN CHANCERY OF NEW JERSEY. 

Between 

CHARLES HOBELMAN' 
Complainant, 

and On Bill, &c. 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Def end ants. 

The answer of the defendant Matilda Cavallo. 
The defendant, Matilda Cavallo, answering the 

bill of complaint, says that: 

1. Paragraph 1 is admitted. 

2. Paragraph 5, is admitted. 

3. Paragraph 2 is denied. 

4. Paragraph 3 is denied. 

5•. Paragraph 4 is denied. 

6. This defendant has no knowledge or infor-
mation, .suffi.cient to form a belief, as to the state-
ments in Paragraph 6. 

7. This defendant has no knowledge or infor-
mation, sufficient to form a belief, as to the state-
ments in Paragraph 7. 

This defendant, by way of answer in lieu of plea, 
says that specific performance should not be de-
cree d herein: 

10 

20 

30 

40 



10 

20 

30 

40 

8 

Answer of Defendant Matilda Cauallo. 

1. Because said alleged contract is uncertain 
and incomplete and as to material incidents is left 
to be ascertained by subsequent negotiations. 

2.. Because the alleged contract is with refer-
ence to lands, tenements or hereditaments or some 
interest in or concerning them and it does not ap-
pear that the parties have concluded their alleged 
agreement to warrant this Court in decreeing spe-
cific performance. 

3. Because the statutes require every agreement 
for the sale of lands, tenements or hereditaments 
or any interest in or concerning them to be in writ-
ing, and that no estate or interest of a f eme couert 
therein shall pass by her deed or conveyance with-
out a previous acknowledgment and a certificate 
thereof written on or under or annexed to said 
deed or conveyance and signed by the officer be-
fore whom it was made and the alleged agreement 
set out in the bill of complaint does not comply 
with the provisions of the Statutes of this State. 

By way of counterclaim against the complainant, 
the defendant says: -

1. This defendant realleges the matters herein-
before stated to the same effect as if they were re-
alleged. 

2. That the execution of the instrument pur-
porting to be a contract, and annexed to and ~ade 
a part of complainant's complaint, was obta1?ed 
from this defendant by fraud and duress and with-
out any consideration therefor. 

This defendant therefore prays: 

1. That the instrument dated September 17th, 
19125,, a copy of which is annexed to and made a 
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Replicatio n and Answer to Answer and Counter-
claim of Lorenzo Cavallo. 

part of the complainant's complaint, be adjudged 
to be null and void and of no effect.· 

2. That the said complainant may be decreed 
to have no estate, interest or right in or encum-
brance upon the lands described in the bill of 
compla int or any part thereof. 

FRED w. MATTOCKS, 

Solicitor for Defendant, 
Closter, N. J. 

Replication and Answer to Answer and 
Counterclabn •Of Lorenzo Cavallo. 

(Filed Sept. 30, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 

CHARLES HoBELMAN, 
Com plain ant, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants. j 

On Bill, &c. 

Complainant by way of replication to the an-
swer of the defendant, Lorenzo Cavallo, says that: 

1. Complainant joins issue on the answer of 
said defendant. 

2. He denies the affirmative allegations of the 
answer. 

3. He denies that said contract set forth 111 

th~ complaint is uncertain and incomplete. 
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Replication and Answer to Answer and Counter-
claim of Lorenzo CaV'allo. 

4. He denies that said contract fails to com-
ply with all of the statutory requirements. 

As to the counterclaim, complainant says: 

1. He reiterates the allegations of the com-
plaint. 

2. He denies the allegations of the complaint. 

3. He denies that said contract was obtained 
by fraud. 

OBJE:CTIONS IN POINT OF LA w. 

Complainant objects to the counterclaim and 
on the final hearing will move to strike it out on 
the following grounds: 

1. It fails to set forth the alleged fraud or 
duress therein pleaded as a conclusion. 

2. Said alleged counterclaim is not in fact a 
counterclaim and does not set forth any cause of 
action against the complainant. 

3. Said counterclaim fails to ask for any relief 
with respect thereto and in its nature does not 
set forth sufficient facts for relief of any kind. 

CHARLES STOCKDELL GRAY, 

Solicitor for Complainant. 

11 

Replication and Answer to Answer and 
Counterclaim of Matilda Cavallo. 

(Filed Sept. 22, 1926,.) 

IN CHANCERY OF NEW JERSEY. 

Between 

CHARLES HoBELMAN, 

Complainant, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants. 

On Bill, &c. 

The cmnplainant, by way of replication to the 
answer of the defendant, Matilda Cavallo, says 
that: 

1. . The complainant joins issue on the answer 
of said defendant. 

2. He denies the affirmative allegations of the 
answer. 

3. He denies that said alleged contract set 
forth in the bill of complaint is uncertain and 
incomplete. 

4. He says that said contract complies in all 
respects with the statutory requirements. 

As to the counterclaim contained in said answer, 
complainant says: 

1. He realleges the matter set forth in the com-
plaint. 
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12 
Re plication and Answer to Answer and Counter-

claim of Matilda Cavallo. 

2. He denies the allegations of the counter-
claim. 

OBJECTIONS IN POINT OF LAW. 

C01nplainant objects to the counterclaim and on 
the final hearing will move to strike it out on the 
following grounds : 

1. It fails to set forth the alleged fraud or 
duress therein pleaded as a conclusion. 

2. Said alleged counterclaim is not in fact a 
counterclaim and does Iiot set forth any cause of 
action against the complainant. 

3. Said counterclaim fails to ask for any re-
lief with respect thereto and in its nature does 
not set forth sufficient facts for relief of any 
kind. 

CHARLES STOCKDE,LL GRAY, 

Solicitor for Complainant. 
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Testhnony. 

IN CHANCERY OF NEW JERSEY, 

Between 

CHARLES HoBELMAN, 
Complainant, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants. J 

Transcript of testimony taken in the above en-
titled cause before his Honor, Alonzo Church, 
Vice-Chancellor, at the Chancery Chambers, New-
ark, New Jersey, in the presence of Collins & Cor-
bin (by Charles Stockdell Gray; Mr. Newton of 
counsel) for complainant; F. W. Mattocks for de-
fendant. 

Mr. Newton : I off er in evidence the contract 
in the suit dated September 17, 1925, to which is 
annexed an acknowledgment. 

Mr. Mattocks: I object to that as not having 
been properly proven. . There is no evidence be-
fore this Court and we denied the execution of the 
paper in our answer. 

The Court: It has to be proved then. 
Mr. Newton: Under Section 22, the act respect-

ing conveyances, it is evidence without proof~ 
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14 
Testimony. 

The Court: Has it an acknowledgment? 
Mr. Newton: Yes, sir. 
The Court: Oh, I didn't understand it had been 

acknowledged. 
Mr. Newton: It does not preclude him, of 

course; he has the right to attack it. 
Mr. Mattocks: Your Honor please, in the com-

plaint there is no allegation in the complaint that 
a certified acknowledgn1ent was passed to that re-
ceipt. 

Mr. Newton: The allegation is that the contract, 
after its execution, was duly acknowledged. 

The Court: I will admit it. 
Mr. Mattocks: If your Honor please, I would 

like to take an exception, based on a long line of 
decisions of this State, that the certificate must be 
attached to the acknowiedgment, to the paper ac-
knowledgment; not only that it is acknowledged, 
but the certificate must be attached. Now, there is 
no allegation in the bill in this case that the cer-
tificate was attached to the acknowledgment. I 
therefore say it is irregular to allow any proof of 
the certificate being attached to this acknowledg-
ment. 

The Court: "Certificate," what do you mean 
by that? 

Mr. Mattocks: Certificate of acknowledgment. 
The Court: Well, there is a certificate. 
Mr. Mattocks: Yes; but they did not allege that 

in the bill. They simply say that the instrument 
was acknowledged. Now, there is a long line of 
cases in this state on that. 

Mr. Newton: Duly acknowledged. Of course, 
the papers speak for themselves. 

Mr. Mattocks (continuing): Which say that a 
certificate must be attached, the certificate of ac-

15 

Charles Hobelman, direct. 

knowledgment. There is no allegation in this bill 
that a certificate is attached to this acknowledg-
ment. 

The Court: Well, it now appears that it is at-
tached, doesn't it? 

Mr. Mattocks: There is no allegation in the bill. 
Th~ Court: Well, all right. If that is necessary, 

we will amend the bill and have it say that. 
Mr. Mattocks: I will take an exception. 
The Court: You don't have to take an exception 

in Chancery. 
(Paper marked Exhibit C-1.) 

CHARLES HOBELMAN, sworn for the com-
plainant. 

Direct examination by Mr. Newton: 

Q. Are you the complainant in th1·s M case, r. 
Hobelman? A. Yes, sir. 

Q. Where do you live? A. Harrington Park. 
Q D 11 h • S~:p~ M 1:,et\ 1.J • o you reca t e occasion on .HHntttry 8!=t.' 

1 5 ' 924-;= when you agreed with the defendant Lorenzo 
Cavallo to purchase this property? A. Yes, sir. 

Q. Had you known him before that time? A. 
No. 

Q. Tell us how you came in there, into the trans-
action. A. vVell, that morning I went over to his 
office and we talked about buying property and so 
we got in the car and went along to Tappan Ave-
nue, and first we bought a place, a little further, 
and went to Tappan Road, whatever they call it, 
and we seen a sign "This place for sale." 

Q. And you saw a sign "This place for sale"? 
A. "For Sale,'~ yes, sir. 

Q. And what did you do when you saw that 
sign? A. Well, Mr. Carlsen first got out the car. 

Q. Who was with you at that time? A. Mr. Carl-
sen and Alleborn. 

10 

20 

30 

40 



10 

20 

30 

40 

16 
Charles H obelman, direct. 

Q. You got out of the car? A. Yes, sir. 
Q. What did you do? A. The men, then, as far 

as I remember, was out in the yard. 
Q. By "the man" you mean the defendant, Cav-

allo? A. Cavallo, yes, sir; I asked him he was 
Cavallo and he says, "Yes,'' and Mr. · Carlsen asked 
if he want to sell and he said, "Yes," and he went 
around and showed us what he wanted to sell, a 
certain part of his land, excluding buildings. 

Q. Excluding buildings, what do you mean, his 
house? A. He wanted to keep that, yes. 

Q. All right; did you agree on that price? A. 
He asked the price. I guess it was thirty-six hun-
dred, what he asked. 

Q. You paid him what he asked? A. I think so, 
pretty near. 

Q. ,v ell, the price is thirty-five hundred net. A. 
Yes, I guess he 1night have asked thirty-six hun-
dred. I can't remen1ber exactly. 

Q. Then what did you do, after you agreed on 
the price? · A. We went-he showed us the line 
where he wanted to sell and there was a certain 
way by a chicken house and he wanted to keep 
that side of the chicken house and all the eastern 
part of that he was going to sell. 

Q. And then, afterwards, this agreement, Exhibit 
C-1, was drawn? A. He went in the house after-
wards. 

Q. Who wrote this agreement out? A. I think, 
Mr. Alleborn. 

Q. Look at it. A. Yes; Mr. Alleborn's writing, I 
know that. 

Q. Now, I show you a check, or what purports to 
be a check, dated September 17, 1925, to the order 
of Lorenzo Cavallo for fifty dollars, and ask y·ou 
if that is your signature. A. Yes, this is mine, yes; 
that is what I wrote out. 

17 

Charles Hobelman, direct. 

Q. To whom did you give that check? A. To Mr. 
Cavallo and Mrs. Cavallo, both were there. 

Mr. Newton: I offer the check 1n evi-
dence. 

Mr. Mattocks: No objection. 
. (Check marked Exhibit C-2:) 

Q. I show you letter dated September 24, 1925, 
purporting to be written by Joseph T. Egan, an 
attorney, to Charles Hobelman, Esq., Harrington 
Park, New Jersey, together with its accompanying 
envelope, and ask you if you received that letter? 
A. Yes, sir. 

Q. When did you receive it? A. When? What 
do you 1nean? I guess, the next day. 

Q. You received it, shortly after this date? A. 
Yes. 

Mr. Newton: I offer that in evidence. 
Mr. Mattocks: I object to it. Not bind-

ing on the def end ant. 
The Court: I will receive it for what it 

is worth. 
(Letter marked Exhibit C-3.) 
Mr. Newton: The letter, I think, I ought 

to read so you can get the continuity of it. 
The Court: Very well. 
Mr. Newton: Your Honor please, it is 

dated September 24, 1925·. "Charles Hobel-
1nan, Esq., Harrington Park, New Jersey. 
Dear Sir: I am enclosing herewith your 
check to Lorenzo Cavallo, of Old Tappan, 
New Jersey. He has no intention, nor has 
his wife, to go through with your real estate 
project, which he tells me he does not 
understand and of which you Ief t him no 
written m.emorandum. I would suggest in 
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.Charles Hobelman, cross. 

such case that you take along an interpre-
ter. Very truly yours, J. T. Egan." 

Q. vVas this check received in that letter, Mr. 
Hobelman? A. Yes; that was in the letter. 

Q. Now, then, after you got this letter, what did 
do? A. I went right to the office of Carlsi1, Tap-
pan, and he telephoned, I think, for Mr. :New~~~ 
I can't exactly say-and I went up to Mr. ~.WJ\~ 
and gave him that letter, because the statement 
in the letter made me kind of mad. . 

Q. All right. You gave Mr. ~;-~ the letter. 
Then what did you do after that? A. And told 
him to go ahead and stop that thing and fight for it. 

Q. Did you go down and see Cavallo after that? 
A. No; I never was near the house. · 

Q. And has Cavallo ever tendered you any deed: 
A. Not at all. 

Q. For the property. Have you been ready, will-
ing and able to pay the balance due under the con-
tract? A. At any time it was ready, yes. 

Mr. Newton: Cross examine. 

Cross examination by Mr. Mattocks: 

The Court: How long after the agree-
ment was signed was the letter sent? · 

Mr. Newton: Seven days after. 
The Court: All right; cross examine. 

Q. Who was present when that paper was 
signed? A. Mr. Carlsen, Mr. Alleborn and Mr. 
Cavallo and Mrs. Cavallo and I, of course, was 
there too, but I didn't bother Mr.-about writing 
the paper. 

Q. What did you see done, at the time this paper 
was - what did you see while you were present-

' 
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C'harles Hobelman, cross. 

where was it, at their home? A. At their home 
in the room. ' 

Q. Will you kindly tell the Court what you 
actually saw, the time you were there in their 
hmne? What was done? A. Well, I don't under-
stand. What do you mean "what was done"? 

The Court: ·Well, he wants to know what 
he said and what they said. 

Q. I want · to know exactly what was done by 
Mrs. Cavallo and Mr. Cavallo. A. I will tell you: 
I didn't understand a word, and, of course, I didn't 
bother at all after that; the papers was made 
out. 

Q. My question was, what was said? A. I heard, 
but didn't know what was said. 

Q. Was Mrs. Cavallo there when this paper was 
drawn up? A. Yes, sir. 

Q. Was she present at the time this paper was 
drawn up? A. In the room? 

Q. In the room. A. I don't know-she was in 
the room all the time, as far as I know. 

Q. Was she out in the yard? A. If she was out 
in the yard, I can't remember exactly, no, no. 

Q. Didn't she say she didn't want to sell the 
property? A. She didn't say anything in English; 
she might have said it in Italian. 

Q. Did she make a demonstration against sign-
ing any paper? A. No. She was asked specially 
if she was willing to sign and she signed and she 
said, "Yes". 

Q. I thought you said she couldn't talk English. 
A. She could talk that; she safd, "Yes" and she 
signed. 

Q. Where was she when she stated she would 
sign the paper? A. In the room. 
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Charles Hobelman, cross. 

Q. Didn't you go outside in the yard to get her 
to sign the paper? A. I went in the roon1. 

Q. You didn't go out of the room? A. No. I 
was in the room. I didn't bother about signing-, 
about writing the papers. 

Q. Will you kindly tell what occurred in the 
roon1? A. What occurred? I don't get you right. 

Q. Will you kindly tell the Court-

The Court: What happened? 

Q. What was said? \,Vhat happened in the 
room, when this paper is drawn up? Just tell 
us; recite to the Court what you saw done and 
what you heard; tell us. A. We first was outside 
and Mr. Cavallo showed us the line he wanted 
to sell and then we went in the room to make out 
the papers and Mr. Alleborn wrote out the paper. 

Q. Eh? A. Mr. Alleborn wrote out the paper. 
I was sitting alongside on the back. They even 
brought inside some apple cider or some kind 
of wine and treat us. 

Q. When this paper was written out; you say it 
was written out? A. Yes. 

Q. You saw it written out? A. Yes; I was sitting 
right here but I didn't watch it. 

Q. Yes, that is so. You saw somebody writing 
out a paper, but you don't know what was in it. 
A. That was this particular paper; I seen that. 

Q. You saw this paper being written out? A. 
That sa1ne paper; yes. I can swear to that one 
hundred times. 

Q. Mr. Alleborn wrote that out? A. Sure; right 
there at the table where we were sitting. 

Q. All right; then what next occurred after he 
wrote this out? Tell us what occurred. A. Mr. 
Cavallo signed and he talked to his wife and she 
signed it too. 

21. 

Charles Hooelman, cross. 

Q. I see. Then what occurred next? A. They 
Drought some wine, or something to drink, and 
we had a glass of wine. Everybody seemed to be 
happy. 

Q. I want you to tell the Court everything. that 
was said and everything that was done; I don't 
want you to leave out anything. We are not in-
terested in the wine. 

The Court: Well, you asked him what 
happened next. He said they had wine. 

Mr. Mattocks: All right. 

Q. Just tell us everything that occurred. A. I 
don't know anything else that occurred. They 
talked and talked; there was some talking and 
we had a friendly talk and we drank and was 
happy and went home afterwards. 

Q. All you saw lVIrs. Cavallo do was to sign this 
paper? A. To sign this paper; yes. As far as 
I know, she was very willing to sign it. 

Q. And that is all you saw or heard? A. That 
was pretty near all I saw. 

Q. And where was Mr. Carlsen at this time; was 
he in the room? A. He was in the room too. 

Q. Well, was he sitting beside you? A. I don't 
know whether it was the same side or the other 
side; that I can't say no more. 

Q. Did you hear everything that went on in 
the room, all the conversation? A. As far as I-
I didn't pay much attention to the conversation, 
because I was sitting by 1nyself smoking a cigar. 
They wrote out the papers rj_ght near me, and, 
as far as I kno,v, Mr. and Mrs. Cavallo talked 
Italian amongst themselves and only a few words 
of English or so, so they asked us to say yes or . 
no, or whatever there was. 
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Charles H obelman, cross. 

Q. So is this the only paper that you saw drawn · 
up'? A. No; they drawed up two papers as far 
as I know. 

Q. They wrote out two papers? A. Mr. Carlsen 
and Mr. Alleborn; Mr. Alleborn wrote one and Mr. 
Carlsen another one. 

Q. Now, you say there was nothing more done 
than the writing out of this paper? A. Yes; there 
was another paper wrote out. 

Q. Another paper. A. Yes. 
Q. What happened to that other paper? A. Mr. 

Carlsen and Mr. Alleborn took care of the paper. 
All I wrote out was the check. 

Q. So you don't know anything about anything 
else? A. I was going to buy the property together 
with him. 

Q. I see. Did you know exactly where the lines 
of this property were? A. Yes. Eight feet east 
of the chicken barn; we was out there and he was 
going to have it removed and we were going to 
give him another eight feet of road. It was under-
stood. It was understood that he was to use the 
barn until the first of April; the barn was over 
the line. 

Q. And how were you going to find out exactly 
where the barn was-where the line was? A. 
Well, you can find out by surveying. 

Q. Were you going to have it surveyed? A. 
Surveyed. I was over the next day; I went over 
to the surveyor's office in Westwood, Hering and 
Westphal, and they had the survey right there, 
made for the title company only a little while ago 
before that. 

Q. I see. So you were going to have it-
(interrupted). A. And he showed me that right 
in the office and we was going to send a surveyor 
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Hans Alleborn, direct . . 
over, and, in the meantime, this letter came. We 
were going to have it surveyed right the next 
week. 

Q. You were going to have it surveyed? A. In . 
fact, I guess you can ask Mr. Westphal that I 
gave him orders to go over and have it surveyed. 

Q. So you were going to have the line surveyed? 
A. Yes, sir. 

Q. So as to find out where the line was? A. 
Yes, sir; how it ran. I know where the line was. 
It was eight feet east of the chicken house exactly. 
That was the understanding we had with the man 
when we bought. 

Q. You were going to have the line surveyed to 
tind exactly where you were going to ·have it go? 
A. I guess if you are going to have it surveyed it 
is to find out exactly where the line is. 

Q. So the description could be put in the con-
tract; is that so? A. Before we took title we would 
have to survey, sure. 

Q. \Veren~t you going to have a contract drawn 
up? A. A contract drawn up, as far as I know. 

Q. Did you read this paper when you signed it? 
A. Yes, sir. 

Q. You notice it says in here, "Contract to be 
signed on or before October 1st, 1925;'? A. Yes, 
sir. Well, that was the regular contract. 

Q. I asked you if you saw it. 

The Court: What is the date of it? 
Mr. Mattocks: September 17, 19·25. 
(Discussion.) 
The Court: The paper speaks for itself. 

HANS ALLEBORN, sworn for the complainant. 

Direct examination by ltlr. Newton: 

Q. Where do you live, Mr. Alleborn? A. Har-
rington Park. 
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Hans Alleborn, direct. 

Q. And you recall an occasion on September 17, 
1925, when you visited the home of Mr. Cavallo? 
A. Yes, sir. 

Q. And who were you with at that time? A. Mr. 
Carlsen, Mr. Hobelman. 

Q. Tell us how you came to go there. A. Well, 
Mr. Hobelman came down to the office that morn-
ing on account of the -business, you know, going 
on, buying acreage, the acreage boom. 

Q. Then you went out? A. We went out to-
gether and we -

Q. Never mind what you did before, but how 
did you come to go to this man? A. We passed 
by the store and there was a sign on the fence. 

Q. What does it say on the fence? A. The sign 
said, "For Sale," but I think it said more about a 
seven-room house for sale when Mr. Cavallo was 
there, on the fence, that is, on the gate and we 
stopped the car and Mr. Carlsen asked Mr. Cavallo 
if he has had something for sale there, and he 
would sell some acreage. He says, "Yes" and so 
we went out of the car and he showed us what he 
has got; he didn't want to sell the whole piece; he 
wanted to sell a part of it. 

Q. Were there any buildings on this plot he 
wanted to sell? A. There was only an old barn 
there on that part he wanted to sell. 

Q. What did you do after that, after he pointed 
out the land to you? A. Then he said, after he 
pointed out the land, we agreed on that dividing 
line, it was eight feet east of the chicken house 
and-(interrupted). 

Q. What did you do then? A. Then we went 
inside the house. We agreed on the price before 
we went in the house. 

Hans Alleborn, direct. 

Q. What price did you agree upon? A. Thirty-
five hundred dollars, no commission paid. 

Q. What part of the house did you go into? A. 
The dining room; that is a large dining room. 

Q. When you got into the dining room who did 
you find there? A. Well, Mrs. Cavallo, I think, 
was in the kitchen at the time we came inside. 

Q. Who went in the dining room with you? A. 
Mr. Cavallo, Mr. Carlsen, Mr. Hobelman and my-
self. 

Q. Then what did you do there? A. Well, we 
~at down and Mr. Cavallo got-said "Everything 
Is agreeable" and he got the description on-(in-
terrupted). 

Q. What? A. He got the title policy, I think, as 
far as I remember. 

· Mr. Newton: I ask the other side to pro-
duce that title policy, if you have got it. 

Mr. Mattocks: No; we have not. 
The Court: All right; go on. 

Q. You looked at this title policy? A. I looked 
at the title policy and I make out a description 
as good as I was able to, specified the dividing 
line. 

Q. Is this the title policy? A. Yes; Rutherford 
Trust Company; I remember that. 

Mr. Newton: I offer it. 
Mr. Mattocks: No objection. 
(Paper marked Exhibit C-3.) 

. ~- I show you Exhibit C-1 and ask you if that 
Is 1n your handwriting, except the signatures- A. 
Yes, sir; that is my writing. 

Q. Lorenzo Cavallo and his wife and Carlsen 
and wife? A. Yes, sir. 
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Hans Alleborn, direct. 

Q. Are the words "P. S. Cavallo has the use of 
barn until April 1st, 1926" are those in your writ-
ing? A. No; Mr. Carlsen wrote that. 

Q. Mr. Carlsen wrote that? A. Yes. 
Q. Now, tell us just what you did in drawing 

that contract. You say you got the description 
from this title policy. A. Yes; so I got the loca-
tion of th.e property, you know, I wanted to know 
where east and west and so on is, and got loca-
tions, or got approximating idea how many acres 
it was. 

· Q. Then you drew it up? A. I drew it up then, 
specified what was going to be sold, and so on, and 
what the price was, and I put every point in it. 

. Q. Where did you get the terms from? A. Well, 
we agreed on the terms before we went even into 
the house; everything was agreeable then. 

Q. And the terms are stated in the contract? A. 
I think so. 

Q. Well, read it. A. That is quite some time. 

The Court: Yes. 
. The Witness: Yes. 

Q. Now, tell us who signed the contract after 
you had drawn it. A. Well, after I drawed it, Mr. 
Cavallo signed the contract. 

Q. Who signed first? A. Mr. Cavallo. 
Q. And who signed then? A. Mrs. Cavallo. 
Q. And did they sign in your presence? A. Yes, 

sir; inside room. 
Q. And did you sign as a witness? A. I signed 

as a witness and Mr. Carlsen signed as a witness . . 
Q. "H. Alleborn", that is your signature? A. 

That is right. 
Q. And the name, "Charles J. Carlsen" was that 

signed in your presence? A. Yes, sir; it was all 
signed in the same room. 
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Hans Alleborn, cross. 

Q. Did you see Mr. H.obelman give any check to 
Cavallo? A. I certainly did. 

Q. What did you do, after the contract was 
drawn? A. Well, after the contract was drawn, 
just as Mr. Hobelman said, we had a little drink 
and then we went home, that was all. 

Q. Did you have anything to do with the trans-
action after that? Did you see Cavallo again after 
that? ' A. No; I didn't see him again. 

Mr. Newton: Cross examine. 

Cross examination by Mr. M attacks: 

Q. You say that - Who was in the room when 
this paper was drawn up? 

Mr. Newton: I forgot one question. Par-
don me. Had you known Cavallo or his 
wife before that? 

The \,Vi tness : No; I had not. 
Mr. Newton: All right. 

Q. Who was in the room when this paper was 
drawn up? A. When this paper was drawn up 
there was Mr. Cavallo, Mr. Carlsen, Mr. Hobelman 
and I, and we were sitting there drawing up the 
paper. 

Q. Who drew up the paper? A. Mr. Carlsen and 
Mr. Cavallo gave me all assistance on account of 
the description. 

Q. And you did not talk with Mrs. Cavallo at 
all? ' A. w ·ell, as far as I understood she didn't 
understand English; I didn't talk to her, no~ 

Q. I asked you whether you talked to her. A. 
No; I did not. 

Q. Did anybody talk to her? A. Mr. Cavallo 
was talking to her. 
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Hans Alleborn, cross. 

Q. But you didn't know what he said to her? 
A. No. 

Q. But you saw this drawn up, and Mrs. Cavallo 
was in the kitchen; is that right? A. She was 
partly in the kitchen and then she came inside 
and then she went out again. 

Q. I see. A. But, when it came to signing, we 
all went in the room and I read the paper over. 

Q. You read the paper? A. Yes. And Mr. 
Cavallo pointed out, and Mrs. Cavallo too. I said, 
"You can read it along when I read it out loud." 

Q. Who read it out loud? A. I read it out loud. 
Q. And you read it out loud? A. Yes. 
Q. And did anybody else read it out loud? A. 

I don't think so; I can't remember that; it is quite 
some time ago. 

Q. You just read it out loud? A. Yes. 
Q. And at that time, you say, Mrs. Cavallo was 

in the kitchen? A. Not when I was reading the 
contract. 

Q. Well, where was she? A. In the room, in the 
dining room. · 

Q. When you were reading it out loud she was 
in the dining roo1n? A. Yes, sir. 

Q. Did you hear Mr. Carlsen say anything to Mrs. 
Cavallo? A. Well, I will tell you, I don't remem-
ber that. 

Q. You didn't hear it? A. I can't say that, that 
I did, because I was busy drawing up the papers 
and I paid no attention. 

Q. But you were in the room all the time? A. 
I was in the dining room all the time. 

Q. And you were in the room all the time that · 
Mrs . .Cavallo was there? A. Yes. 

Q. You were in the room all the time Mr. Carl- -
sen was there? A. Yes. 

29 
Charles J. Carlsen, direc t. 

Q. You did not hear Mr. Carlsen say anything to 
Mrs. Cavallo? A. I don't remember. 

Mr. Mattocks: That is all. 
The Court: That is all, sir. 
Mr. Newton: The next witness, Mr. Carl-

sen. 

CHARLES J. CARLSE N, sworn for the complain-
ant: 

Direct examination by Mr. Newton: 

Q. Where did you live, Mr. Carlsen? · A. Har-
rington Park. 

Q. And on Apri l 17, 19125, did you visit the home 
of Lorenzo Cavallo? A. We got there, I should 
judge, in the neighborhood-(interrupted). 

The Court: Did you or did you not? 
The Witn ess: Yes. 

Q. Did you or did you not? Yes. And how did 
you come to stop at the house ? A. The y had a 
sign on the fence. 

Q. What did it say on the sign? A. Well , some-
thing along the lines , "This property for sale" or 
just say "7 Room house and property for sale," 
or something. . 

Q. Who were with you at the time you saw the 
sign? A. Mr. Alleborn and Mr. Hobelman. 

Q. When you saw the sign, what did you do? 
A.. Mr. Cavallo was standing r ight at the ga te work-
ing, doing a little chor es around the garden · and 
we didn't get out of the car immediately . . I was 
the spokesman. I said, "Is this propert y for sale?" 
He said, "Yes." 

Q. Who did you say that to? A. To Mr. Cavallo. 
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Charles J. Carlsen, direc ':. 

Q. What did he say? A. He said, "Yes," he says, 
"the property is for sale." Then we became inter-
ested and we got out and went inside; and he took 
us around and said that they did not care to give 
up the home. They had sort of a little roadhouse 
there and made their living out of the place; but 
the low land, it was very extremely low land. You 
could really tell at the price it was purchased at 
it was not so a valuable piece of property, but we 
figured this way, maybe in~(interrupted). 

The Court : No. 

Q. Now, then about that. You went around-
(interrupted). A. Went around the property; he 
showed us the property, approximately the whole 
thing; he walked all over it, we walked along with 
him and finally the price was put on. 

Q. And what was that price? A. Thirty-five 
hundred. 

Q. Did he point out then what points you were 
to get the property? A. Yes; that was eight feet 
east-east of the chicken house. 

Q. And what did he say when-or, who made 
the suggestion of thirty-five hundred? A. That 
was his price. 

Q. That was his price; and after that was done 
where did you go? A. We walked to his home, 
inside. 

Q. And who went in with you? A. Mr. Cavallo. 
His wife was -already in the house-Mr. Cavallo, 
Mr. Hobelman, Mr. Allebo:r;n and myself. 

Q. In what room did you go? A. Into a large 
dining room with a long table about, I should 
judge, six feet long, and it was up against the wall 
and we just gathered on the front part at the end 
of that dining room table. 
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Charles J. Carlsen, dired. 

Q. Tell us just what happened while you were 
there. A. Yes. Well, of course, naturally we had 
to get something to get a description of the prop-
erty and Mr. Alleborn, he began to draw the con-
tract -or whatever you may call it, and I asked 
the gentleman if he had a deed. 

Q. What gentle1nan? A. lVIr. Cavallo. 
Q. Mr. Cavallo. A. If he had a deed or some -

thing along that line, and he brought down his 
title policy. 

Q. Is this the document he brought down? I 
show you Exhibi t C-3. A. That is the policy 
brought to us that day. 

Q. All right; then what happened? A. From 
that instrument Mr. Alleborn gathered-which we 
figured was sufficient - information in order to 
draw that contract, taking into consideration, of 
.course, the chicken house on that little road. Af ter 
the paper was drawn-(interrupted). 

Q. Who drew it up? A. Mr. Alleborn drew up 
the paper. 

Q. And who was there, when he drew it up? 
A. vVhen he drew it up Mr. Cavallo was there to 
.assist us and Mr: Alleborn, Hobelman himself, and 
Mrs. Cavallo was in the kitchen at that time. When 
the paper was drawn, ready to be signed I, myself, 
asked :Mr. Cavallo to have his wife come in. They 
both signed that paper freely. 

Q. Well, did they sign it in your presence? A. 
In my presence, because I was taking the acknowl-
•edgment as a notary. 

Q. Now, I show you the document, Exhibit C-1, 
and call your attention to the name "Charles J. 
Carlsen ." A. That is my signature. 

Q. Is that your signature? A. Yes, sir. 
Q. And was that document signed by Lorenzo 
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Charles J. Carlsen, cross. 

Cavallo and Matilda Cavallo in your presence? A. 
Truthfully. 

The Court: You took their acknowledg-
ment? 

The Witness: I took their acknowledg-
ment. 

The Court: And that is the acknowledg-
ment? 

The Witness: That is the acknowledg-
rnent I made that in my own ha.n~dwriting 

• • Q h. '\ R. cl.. ~.x-: 
and annexed it to this .~ .Et@g' and I-

The Court: All right. Now, that is .enough. 
.Mr. Newton: Cross examine. 

Cross e:ramz'nation by Mr. Mattocks: 

Q. Now, you testified to everything that occurred, 
did you? A. I think so. . 
· Q. Did you ask Mrs. Cavallo to come 1~to the 

kitchen-into the dining roo111 fro111 the kitchen? 
A. I think Mr. Cavallo asked his wife to come into 
the dining roo111 from the kitchen. . 

Q. And when she came in · from the kitchen, 
what did you say to her? A. I showed her where 
td sign, after her husband had signed; then I pre-
pared to take the acknowledgment. I read the 
paper to her, also the acknowledgment. · I asked 
her did she swear that she knew everything that 
was in that paper and that she knew what she was 
doing - practically along the lines that every no-
tary ·public would do and should do. 

The Court: What did she say? 
The Witness: She said she did. · I made 

it plain. 

Q. You say you made · it plain? · A. At least I 
think I did. 
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Charles J. Carlsen, cross. 

Q. Did she talk to you? A. I guess there was 
quite a lot of talking went on at that time. 

Q. I am asking you a question, whether she 
talked to you or not. A. I presume she did. I 
don't know whether-

Q. You don't know whether she did or not? You 
have the privilege of saying whatever you like. 
Did she or did not? A. I couldn't recall just what 
she said. 

Q. I am asking you · whether she said anything. 
A. I couldn't say yes or no, now. It is a long 
time. 

Q. Then your testimony is that you · can't say 
whether she said anything to you or not. A. She 
said she did understand what I said to her. 

· Q. Well, then, now you say- A. Yes, well- , 
Q. -she did say something. A. Yes; certainly. 
Q. That is what we would like to know, what 

she said to you. A. All right. 
Q. During that time what did she say? A. She 

did. 
Q. The words that she used were "She did"? A. 

I couldn~t just say-this is more than a year-just 
what the words was; The same as if I took your 
acknowledgment something along that line; that 
was satisfactory in order for me to take the ac-
knowledgment. 

Q. You are here for the purpose of telling the 
Court what you heard her say, and I am asking 
you again, did you hear her say anything, and, 
what, if anything she said. A. She said she did 
understand what I read to her. 

Q. · She said she did understand what you read 
to her? A. She was perfectly - (interrupted). 

Q. Is that all she said? A. I couldn"t rec.all any 
more. · 
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Charles J. Ciarlsen, cross. 

Q. Isn't it a fact, Mr. Carlsen, that you did not 
acknowledge this instrument at all on that day? 
A. Take the acknowledgment-I took the acknowl-
edgment. 

Q. Will you swear, before this Court that you 
took the acknowledgment on that day? A. I took 
the acknowledgment on that day and annexed it 
to that paper. 

Q. And what did you do with the acknowledg-
ment, the certificate after you took it? A. I an-
nexed it with a clip to that piece of paper. 

Q. And who did you deliver it to? A. To Mr. 
Hobelman. 

Q. When you first went to this property didn't 
you state to Mr. Cavallo that you desired to buy 
one-half of the land between the brook and his 

· west line? A. I don't recall it. 
Q. You don't recall it? A. I was not buying the 

property. 
Q. You were the broker, were you not? A. Yes, 

sir. 
Q. Who did the talking to Mr. Cavallo with ref-

erence to the purchase of this land? A. Well, I 
guess I done - I done some of it. 

Q. You did some of it? A. Yes, sir. 
· Q. Well, will you kindly tell us whether the part 

that you did referred to the division between the 
brook and the west line of the farm, whether the 
line was not to go through the center, divide 
equally? A. To the best of my knowledge in this 
transaction it was going beyond the brook, in order 
to take in the right land. 

Q. I am not asking you that. I am asking you 
about the line between the brook which is all you 
claim in this proceeding, about the west line? A. 
Well, the line, taking the line down from the imag-
inary lane, which was there from wagons going 

Q:,:: . 
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Charles J. Carlsen, cross. 

over_ it a good many years, there was eight feet to 
be given by both sides in the transaction, eight feet 
-the chicken house, as I understand it was to be 
the monument, eight feet from that chicken house 
and it would give them the sixteen foot road to the 
best of my knowledge. 

· Q. So now you say there was nothing said by 
Mr. Cavallo or you with reference to the divisio ·n 
line betw~en the parcel that you were buying or 
representing the purchaser in, and the parcel that 
he was to retain, that it was to be eight feet from 
the chicken house? A. Well, in fact, we all spoke 
on that; everybody was interested there at that 
time. I was not the only spokesman. 

Q. How much land is there between this point 
that you designate and the brook? A. I couldn't 
say right to the accurate survey. 

Q. You don't know whether it is five acres or 
fifteen acres? A. Well, I couldn't just say, but I 
kno~ that the engineer has a record of that and 
he was the original engineer on that piece of prop-
erty before. 
. Q. I . show you a diagram and ask you if this 
Is a fair representation. 

The Court : This man is not an engineer . 
or a surveyor either. 

Mr. Mattocks: I am asking him whether 
it is a fair representation. · 

The Court: Well, I don't suppose that 
amounts to- is that cross examination? 

Mr. Mattocks: He referred to a line. I 
wanted him to explain the testimony. How-
ever, if you object - I will withdraw it. 

Q. This price of thirty-five hundred dollars was 
a very low price, wasn't it? 
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Charles J. Carlsen, cross. 

Mr. Newton: Objected to as incompetent, 
irrelevant and immaterial. 

The Court: I will allow it, because on 
his direct examination he said he thought 
it was a good price. 

Q. Was this a very low price for the land that 
you were con trading to buy? 

Mr. Newton: He was not contracting to 
buy it. 

Q. vVell, you are in the real estate business, 
aren't you? A. I am. 

Q. Are you familiar with the values in that sec-
tion? A. I am. 

The Court: Well, now, you were asked 
if you . do not think that was a very low 
price. Do you or don't you? 

The Witness: That was a very good 
price for that property in the immediate 
vicinity and on that line the property was 
all wet; it is all low ground and runs to a 
mill in the rear. 

Q. Don't you know there was about ten acres 
of land within these lines that you were buying? 
A. There were about ten acres? 

Q. Yes. A. I wasn't buying anything. 
Q. Well, the gentleman you represented. You 

were the broker. A. There was about ten acres 
he was purchasing. Ten acres. 

Q. Yes; ten acres. A. I couldn't say exactly just 
what he was purchasing. 

Q. You don't know whether it was ten acres or 
fifteen? A. I understood it was something in the 
neighborhood; it might probably average between 
ten and twelve. 
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Charles J. Co.risen, cross. 

Q. Then it was hetween ten and twelve acres? 
A. Now, I think the gentleman owns an eighteen 
acre farin, Mr. Cavallo. 

Q. You now testify it was between ten and 
twelve acres? A. I should judge, something in 
that neighborhood. 

Q. And you were paying thirty-five hundred dol-
lars for that? A. Mr. Hob elm an was paying thirty-
five hundred dollars for it. 

Q. Mr. Hobelman was paying thirty-five hun-
dred dollars for it? A. Yes, sir. 

Q. You are a real estate broker? A. Yes, sir. 
Q. And you were getting no con1mission? A. 

Yes, sir. 
Q. And you were not interested in this trans-

action whatsoever were you? A. No, sir. 
Q. Not getting any money out of it at all? A. 

Now, wait a minute; I just want to say some-
thing. 

Q. Just answer questions. A. Mr. Hobelman 
wanted to buy this property. Mr. Hobeln1an is a 
friend and neighbor and I didn't want to interfere 
with this transaction because of a commission. 

Q. And you were not getting a part of the profit 
out of this purchase? A. No profit. 

Q. You were just doing this purely, simply for 
a neighbor? A. Yes, sir. 

The Court: That doesn't make any dif-
ference really, what he did it for? 

Mr. Mattocks: The whole sclieme was to 
detract from the value of the land. 

Mr. Newton: I object to the word 
'"scheme". 

The Court: No. Strike it out. 
Mr. Mattocks: I think all these facts -

10 

20 

30 : 

40 



10 

20 

30 

40 

38 

Charles J. Carlsen, cross. 

The Court: Have you any further ques-
tions? 

Q. Didn't you go out on this tract of land and 
the time that you wanted to have this paper signed 
to get Mrs. Cavallo- A. No. 

Q. Wasn't she out on the farm? A. She was 
in the kitchen. 

Q. You didn't go out to her and say, "Now, Mrs. 
Cavallo, will you please come in and sign this 
paper?" A. I don't think she would and I 
couldn't hold that conversation with the lady be-
cause I don't think she is versed pretty well in 
the English language; I couldn't talk like that. 

Q. So she couldn't understand the English lan-
guage. A. I couldn't - she could understand the 
English language, but I couldn't hold a conversa-
tion like that-impossible. 

Q. You say she did understand the English 
language? A. But this lady as far as - (inter-
rupted). 

Q. Just answer the question. A. Yes - well, I 
wouldn't-she was in the kitchen. 

Q. And you think that she did not understand 
the English language, is that it? A. Well, I don't 
think-she is not an expert on it; she understood-
Listen ! I didn't ask her; her husband brought 
her inside to sign that paper. You can't make me 
say things that isn't true, you know. 

Q. So that, when you read this paper to her, 
would you say that she understood what you 
read? A. I read that paper very loud right in 
her room and explained every word to her and 
she-I took the acknowledgment and she admitted 
she understood what she was signing. 

Q. And yet you are willing to testify that she 
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did not understand everything that was said. A. 
Well, not the conversation you were just putting 
to me then. 

Q. But she did understand the contents of that 
instrument. A. Yes; she said she did. 

Mr. Mattocks: That is all. 10 · 
The Court: That is all. 

Redirect examination by Mr. Newton: 

Mr. Newton: Now, I think I rest. I have 
one other witness, Mr. Gray, but I think I 
will reserve him for rebuttal. His testimony 
will go to show that he made three calls-

Mr. Mattocks: I object, your Honor please. 
The Court: If you want to rest, all right. 

I don't see how there can be any rebuttal, 2.0' 
because now the counterclaim has been 
stricken out it is only a question of law. 

Mr. Newton: My only point is Mr. Gray 
will prove an absolute refusal on the part 
of these defendants to perform, but, it seems 
to me, this letter proves that. 

The Court : Yes. 
Mr. Mattocks: Now-
The Court: Now, there is nothing for me 

to do except to decide on a question of law, 30 '. 
as I see it. 
. Mr. Mattocks: I have, if your Honor de-
sires to decide it on a question of law, I 
have witnesses here to show she never 
acknowledged anything at all. 

The Court: _ Is that in your answer? 
Mr. Mattocks: I deny making the execu-

tion of the paper, ~aragraph 2. · · 
Mr. Newton: Paragraph 2 1s admitted 
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Matilda Cavallo, direct. 

and Paragraph 2 in the bill says, "The said 
contract after the execution was duly ack-
nowledged." 

The Court: Well, I don't-yes, so it does. 
Mr. Mattocks: No; not by the wife. It is 

denied. 
The Court: Now, the answer of def end-

ant Matilda Cavallo - which is the para-
graph which says it was duly acknowl- . 
edged? 

Mr. Newton: I beg your Honor's pardon. 
I think I read it wrong . Paragraph 1 is ad-
mitted; 2---Paragraph 5 is admitted. I find 
there is a denial of the execution. 

The Court: I think as long as he has 
denied the execution, we better have the 
testimony as to whether it was executed. 

Is she going to deny her own signature? 
Mr. Mattocks: I beg your pardon? 
The Court: Go ahead. Put her on, if 

you want to. 
Mr. Mattocks: Mrs. Cavallo. 

MATILDA CA VALLO, sworn for defendant. 

Direct examination by Mr. Mattocks: 

Mr. Mattocks: I don't know whether she 
understands-

The Court: Have you got the ·bill there? 
Mr. Mattocks: Maybe we will have to 

have an interpreter. 
The Court: Go on. 
Mr. Mattocks: I am afraid we will have 

to have an interpreter. 
The Court: Well, try it without one. 

What is your name? 

41 
Matilda Cavallo, direct. 

Q. Your name is what? A. Matilda. 
Q. Matilda? A. Yes. 
Q. Matilda what? A. Cavallo. 
Q. Cavallo. Can you tell this Court whether 

you saw Mr. Carlsen come to your house? A. 
Yes. 

Mr. Newton: Objected to as leading. 
The Court : Never mind. We are trying 

to see if ·we can get along without an inter-
preter. She doesn't understand very well. 

(To witness) : Did Mr. Carlsen come to 
your house? 

The Witness: I don't know. That man 
(indicating). 

Mr. Newton: Stand up, Mr. Carlsen. 
The Witness: This one and that. 
The Court: He ca1ne to your house, did 

he? Did he come to your place? 
The ,vitness: Yes, sir. 

Q. Who else came with him? A. I no under-
stand. 

Q. Did you see these gentlemen before these 
other two gentlemen? A. No. 

Mr. Mattocks: I don't know how to ask 
her an acknowledgment. She probably 
wouldn't understand what I am asking 
about. 

The Court: She probably would not un-
derstand. Now, if you want an interpreter, 
go and get one. 

Mr. Mattocks: I haven't any interpreter. 
Here is her husband. 

The Court: Oh, no. 
Mr. Mattocks: We are not prepared with 

an interpreter. 
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The Court: I am sorry. Are there any 
Italian lawyers around here? 

Mr~ Mattocks: I supposed an interpreter 
was provided by the Court. 

The Court: I am sorry, we have no in-
terpreters. 

Mr. Mattocks: It is unfortunate, not hav-
ing an interpreter present and I didn't know 
that was required. 

The Court: Go and ask the sergeant-at-
arms in his room if he knows where you 
can get someone. There may be some 
lawyer around here. . . 

(From this point the exa~inahon was 
conducted through Thomas Difede, sworn 
as interpreter.) . 

The Court: This gentleman will ask you 
the questions and you translate ~hem to the 
witness and then just repeat, in - the :first 
person just what she says. He will ask yo~ 
in the first person, "Did you do so and so. 

Q. What is your name? A. Matilda , Cavallo. 
Q. Where do you reside? A. Old Tappan~ 
Q. Do you know these three gentlemen. A. 

Yes. 
Mr. Newton: Pointing to lVIr. Carlsen-

stand up-and Mr. Alleborn and Mr. Hobel-
man. 

The Witness: Yes. 

h th e gentlemen before? Q. Did you see t ese re 
A. Yes. 

Q When? A. In September• 
Q~ Did they come to your place? A. They went 

with her. 
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Matilda Cavallo, direct. 

Q. Which one spoke to you? A. None of them. 
Q. Didn't talk to anyone of them? 

The Interpreter: No; she didn't talk to 
any one of them, she said. 

Mr .. Mattocks: Ask her if she signed that. 
Did you sign Exhibit C-1, showing her the 
paper. 

The Witness: Yes. She signed this name. 

Q. What was said to you when you signed the 
paper? A. She didn't want to sign it, but she 
claimed she was farced to sign. 

The Court: Well, that has nothing to do 
with the case, because the counterclaim of 
fraud has been stricken out. 

Mr. Mattocks: WeJI, of course, the ques-
tion whether she acknowledged, I suppose, 
is a question of fact. 

The Court: Oh, yes, whether she acknowl-
edged it is all right. 

Q. Did Mr. Carlsen speak to her? A. She said 
when this man approached her that she run out 
of the house and he went after her and told her-
she said she was crying - asked her not to cry, all 
she had to do, just to sign the name to the paper. 

Q. That is what he said to her? A. Yes; to sign 
the paper. 

Q. Whereabouts did he say this? ' A. Outside ,of 
the house, in the back of the house. 

Q. What did she do, then? .A. She told him that 
she didn't care about selling the property and he 
just forced her to sign the papers. 

Q. Well, just let her state what he said and 
what she said. 
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The Interpreter: That is all, that he just 
told her that it would be all right for her 
to sign the name to the paper and that she 
didn't care about doing so, that he told her 
to do it. 

Q. Did he ask her to swear to it, after she signed 
it? A. Just signed her name, tbat is all. 

Q. Just signed her name? A. Yes. 
Q. Just signea her nan1e. Was the paper read 

to her before she signed it? A. No. 

The Court: Let it appear on the record: 
Mr. Interpreter, she said that she told this 
man she didn't care to sell her property, 
is that right? 

The Interpreter: Yes, sir. 
The Court: Let that appear. She said, 

"I don't care to sell my property." 

Q. How did you come to sign this paper? 

The Interpreter: She claims the first 
gentleman there asked for a fountain pen 
and the gentleman in the middle there 
handed it to her and she signed her name. 

Q. Did your husband ask you to sign this paper? 

The Interpreter: The husband was not 
there at the time. 

Q. Wasn't your husband present when the paper 
was signed? A. No; he was not around and he 
went downstairs. 

Q. Well, where was the paper signed? A. In 
the house. 

Q. Whereabouts in the house? A. In the dining 
room. 
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Q. In the dining room. Wasn't your husband 
present when you signed the paper? A. No. 

Q. Who was present, when you signed it? A. 
This one, two, three. 

Q. Three men? A. Yes. 
Q. And didn't your husband come out and tell 

you to sign the paper? 

The Interpreter: She claimed that her 
husband asked her to sign the papers, hut 
she didn't want to; that was the time she 
run out of the house and then two gentle-
men there ran out and asked her to sign. 

.. ' 
Q. Your husband wanted you to sign the papers? 

The Interpreter: Yes, sir; but she didn't 
want to, because she claimed she didn't 
want to sell the property. 

Mr. Mattocks: I just want to bring that 
out. 

Q. Your husband wanted her to sign the papers, 
didn't he? 

The Interpreter: Yes, sir; her husband 
wanted her to sign the papers, but she ran 
outside, because she didn't care about sell-

10 

20 : 

ing the property. 30 
The Court : Ask her; say this, "Why 

didn't you want to sign the papers?" 
The Interpreter: Because she didn't want 

to sell the property. She wanted him to le t 
her keep the property. 

Cross examination by Mr. Newton: 

Q. Did you have a sign on the house or fence, 
"For Sale," the property? A. No; never had a 
sign. The only sign we had was "Eggs for Sale." 40 . 
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Matilda Cavallo; cr·osi. 
Q. Only "Eggs for Sale." Now, what did you do, 

after the contract was signed, when those three 
men were there? 

The Interpreter: She claims she just went 
outside because she didn't want to sell the 
property. 

Q. Well, did you bring on any cider or any 
wine? 

The Interpreter: She didn't see it. 

Q. She didn't see it. And there was no sign up 
on the house or anywhere? A. For the eggs, that 
is all. 

Q. What is that? A. "Eggs for Sale." 
Q. "Eggs for Sale." And you say your husband 

asked you to sign the paper? A. Yes. 
Q. And how many times did your husband ask 

you to sign the paper? 

The Interpreter: She was asking him 
what he wants her to sign the paper; she 
never wanted to. 

Q. Where were you in the house, when your hus-
band asked · you to sign? A. In the kitchen. 

The Interpreter: She was washing clothes. 

Q. Did you leave the kitchen and come into the 
dining room? 

The Interpreter: No. She went away 
and she went outside; she run out of the 
house. 

Q. Weren't you in the dining room at all, when 
these men were there? A. Never in there when 
the man was in the dining room. 

47 
Matilda Cavallo, cross. 

Q. Did you see your husband get a check? 

lVIr. Newton: Ask her. 

Q. Do you know what a check is? 

The Interpreter: No; she don't see it, she 
claims. 

Q. You didn't see your husband get a check? A. 
No. 

Q. (Continuing.) That day. Now, do you re-
member a 1nan, a lawyer coming around to your 
husband after that day? A. Yes, the lawyer was 
there after the papers were signed; after that date 
a lawyer say to her. 

Q. A lawyer say to you? 

10 

The Interpreter: She explained that to 20 
me already. She had the little girl to talk 
to the lawyer and the little girl told the 
lawyer not to come around any more be-
cause she didn't care to sell the property. 

Q. Now, why did you sign the paper , if you did 
not care to sell the property? 

The Interpreter: She was so excited, she 
claimed that she didn''t know what she was 
doing. She just signed her name, but she 30 
didn't know what she was doing. 

The Court: Don't go into that , because 
that is not in the case any more. 

Mr. Newton: That is all. 
The Court: That is all. 
The Interpreter: All right, your Honor? 
The Court: Yes; that is all . 

40 
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Adele Tlwmass, direct. 

ADELE THO MASS, sworn for the def end ant. 

Direct examination by Mr. Mattocks: 

Q. Where do you reside? A. In Closter, New 
Jersey. 

Q. What is your occupation? A. I am a stenog-
rapher and law clerk in your office. 

Q. And you are attending the New Jersey Law 
School? A. I am. 

Q. And going there for how long? A. This is 
the end of my second year. 

Q. I will show you Exhibit C-1; did you ever 
see that first sheet before? A. I did. 

Q. Where and when? A. It was the end of 
February, 19·26·, in the office of Mr. Charles F. 
Gray. 

Q. Is he the attorney of record in this case? A. 
He was at the time, yes. 

Q. And was that after the complaint, bill ~f 
com plaint had been filed in this case? A. Yes, 1 t 
was. 

Q. Was that certificate that you see attached 
there, attached to the receipt? A. No; it was not. 

Q. Did you ask for the paper in the office of 
Mr. Charles S. Gray? A. Yes, I did. 

Q. What did you say? A. I asked the young 
lady in -· I believe it was Mr. Gray's secretary-
if I could see the copy of the contract or the re-
ceipt in the Herman Cavallo case, so she got out 
the folder and she showed me this and I asked 
her if there was any other papers or any acknowl-
edgment attached to it, and we looked th:r-ough 
the folder and there was not any folder. This was 
the only paper. 

Mr. Mattocks: That is all. 
The Court: Wait a minute. How are you 
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going to connect this up? There is not any 
agency between Mr. Gray and this com-
plainant, is there? I don't know of any, and 
even so you have only got the statement 
of the secretary of the man, who is not 
proved to be the agent of the complainant. 
It see1ns to me that is a little vague. Do 
you want to cross examine? 

Mr. Newton: No; I do not. 
The Court: That is all, madam. 
Mr. 1\1attocks: That is the case. 
The Court: Let me see that paper, will 

you, please? 
Mr. Newton: The contract and receipt? 
The Court: The whole thing, whatever 

it is. This is a paper, dated September 17, 
1925. It provides, among other things, that 
fifty dollars,-the purchase price shall be 
thirty-five hundred dollars, fifty dollars on 
the signing of this receipt and fifty dollars 
on the signing of the contract on or before 
October 1st, 1925. 

The only question is whether or not this 
paper was actually signed by the wife of the 
defendant. The defendant does not deny 
that he signed it and that he knows the 
contents of it and signed it willingly. 

She says that she signed it; she says that 
she was so excited that she did not know 
what to do and was forced to sign it. 

That has · no place in this case because 
the counterclaim was stricken out. 

She knew that it was a paper relating to 
the sale of this land, when she signed it, be-
cause she repeatedly said on the witness 
stand that she did not sign it because she 
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Adele T honwss, direct. 

did not want to sell her land, so she must 
have known that this was a document which 
would result in the sale of her land. 

On the other hand, you have the testi-
mony of tne disinterested notary public, 
who swears that he read over the paper to 
both of the defendants, that they signed 
freely and stated to him that they under-
stood what they were doing and that they 
signed. 

I have no reason to believe that he would 
falsify his testimony, because he has no in-
terest in the matter whatever. He says that 
he did not even get a commission; it was 
merely a friendly act on his part, he hap-
pening to be in the automobile when they 
were passing the property. 

I shall therefore find that this is a proper 
agreement for the sale of land. 

Now, the only other question is whether 
it was modified by the clause, fifty dollars 
on the signing of the contract on or before 
October 1st, 1925. Within seven days after 
the signing of this paper, a letter was sent 
hy direction of these def end ants, refusing 
to go further in the matter, and I don't think 
that they can be allowed to break this con-
tract by refusing to carry out its terms. 
The terms, according to the testimony seem 
to be perfectly clear. The property is de-
scribed by metes and bounds and they 
agreed that the chicken house should be a 
monument and that there shoufd be eight 
feet added to what this man retained, mak-
ing, as I gathered a driveway and entrance 
of about sixteen feet. 
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I don't see any reason why I should not 
advise a decree directing specific perforni-
ance, and l will so advise. 

Exhibit 0-1. 

Old Tappan, Sept 17th, 19125 

Received from Chas. Hobelman, $50.00 deposit 
for property owned now by Lorenzo Cavallo, Old 
Tappan, Bergen Cty, N. J. and described as fol-
lows: 

"All the easterly situated property divided 
by line from a point 8 ft. east of chicken 
house on fann and running parallel to west-
erly line of land held now bv Lorenzo 
Cavallo and described in deed a~ line run- · 
ing from Tappan to Westwood Road south 
thirty degrees east eight chains and thirty-
five links." 

Price of land is $3500.00 net, payable $60.00 on 
!he signing of this receipt and $50.00 on the sign-
ing of the contract on or before Oct. 1st, 1925. ?n passing of title, seller agrees to accept $400.00 
~n cash and a 3 Year mortgage of $3000.00 (Three 
Thousand Dollars) bearing 6% interest. 

CHAS. J. CARLSEN 
H. ALLEBORN 
P. S. 

Signed: 
LORENZO CAVALLO 

MATILDA CAVALLO 

The seller has the use of ·barn until April 1st, 
1926 
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State of New Jersey~ ss . 
County of Bergen · · 

BE IT REMEMBERED, That on this 17th day of Sept. 
in the year of our Lord One Thousand Nine Hun-
dred and twenty-five, before me, the subscriber, 
LORENZO CAVALLO and MATll.J)A CAVALLO, personally 
appeared, who, I am satisfied, are the persons men-
tioned in the within Instrument, to whom I first 
made known the contents thereof, and thereupon 
they acknowledged that, they signed, sealed and 
delivered the same as their voluntary act and deed, 
for the uses and purposes therein expressed. 

CHAS. J. CARLSEN 
Notary Public of N. J. 

Exhibit C-2. 
No. 620 

Westwood, N. J. September 17, 19125. 

THE FIRST NATIONAL BANK 

Pay to the order of LORENZO CAVALLO $50.00 
Fim 00/100 ............... _. .... , ... Dollars. 

C. HoBELMAN. 
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Exhibit C-3. 

(envelope) 
Joseph P. Egan 

Lawyer 
Hackensack, N. J. 

Real Estate. 

(U. S. Stamp.) 
(Hackensack, N. J.) 
( Sep.24 ) 
( 5-P. M. ) 
( 1925 ) 

A. Hobelmann, Esq., 
Harrington Park, 

N. J. 

(letter) 

JOSEPH P. EGAN 
Lawyer 

Riverdale, N. J. 
Westwood P. 0. 

Tel. Westwood 533 

Sept. 24, 1925,. 
A. Hobelmann, Esq., 

Harrington Park, N. J. 

Dear Sir: 

I am enclosing herewith your check to Lorenzo 
Cavallo, of Old Tappan, N. J. He has no inten-
tion, nor has his wife, to go through with your 
real estate project, which he tells me he does not 
understand, and of which you left him no written 
memo. I would suggest, in such cases, that you 
ta ke along an interpreter. 

Very truly yours, 
J. P. EGAN. 
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Final Decree. 

(Filed May 12, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 

CHARLES HOBELMAN, 
Complainant, 

On Bill and 
and Counterclai1n. 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Def end ants. ____________ ) 

This cause coming on to be heard on bill, an-
swer and replication and on counterclaims, ~n-
swers and replications, in the presence of Collins 
& Corbin solicitors for and of counsel with the 
complain~nt, and Fred W. Mattocks, solicitor for 
and of counsel with the def end ants, and t~e plead-
ings having been read and evidence having been 
taken and the arguments of counsel thereon hav-
ing b~en heard, and the Court having duly con~ 
sidered the said pleadings, proofs and arguments' 
and it appearing to the satisfaction of the Court 
that the defendant Lorenzo Cavallo was o~ the 
17th day of September, 1925, seized in fee simple 
of all that certain tract or parcel of land and prem-
ises, situate, lying and being in the Borough of 
Old Tappan in the County of Bergen and State of 
New Jersey, bounded and described as follows: 

"All the easterly situated property of ~he 
defendant Lorenzo Cavallo divided by hne 
from a point eight (8) feet east of chicken 
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house on farm and running parallel to west-
erly line of said land held now by said de-
f end ant Lorenzo Cavallo and described in 
the deed to said Lorenzo Cavallo as line 
running from Tappan to Westwood Road 
South thirty (30) degrees East eight (8) 
chains and thirty-five (35) links; being part 
of the pren1ises conveyed to said Lorenzo 
Cavallo by deed made by John Maurer, Jr. 
and Louisa Maurer, dated January 25, 1924 
and recorded January 26, 19'24 in the office 
of the Clerk of the Count y of Bergen in 
Book 1242 of Deeds, p. 457, etc." 

And it further appearing that on said 17th day 
of September, 1925, the said defendants Lorenzo 
Cavallo and Matilda Cavallo, his wife, entered into 
an agrcem~nt in writing with the complainant 
Charles Hobelman, wherein and whereby said de-
fendants agreed to convey the said lands and 
pre1nises to the said complainant Charles Hobcl-
man, and the said complainant agreed to pay there-
for the sum of $3,500, by the payment of $50 which 
was paid at the execution of said agree1nent and 
by the payment of $50 in cash thereafter, and $400 
in cash on the delivery of deed and the execution 
of a purchase money mortgage in the sum of 
$3,000 which agreement was duly acknowledged 
by said defendants. 

And it . further appearing to the satisfaction of 
the court that the said defendants refused and 
failed to perform the said agreement on their part 
and that the said complainant has always been 
and still is ready and willing in all things to com-
ply with the terms of the said agreement on his 
part; and the court being of the opinion that the 
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co1nplainant is entitled to the specific performance 
of the aforesaid agree1nent as prayed for by hhn 
in his bill of complaint filed herein: 

It is on this 11th day of May, A. D. 192.7, by his 
Honor Edwin Robert Walker, Chancellor of the 
State of New Jersey, ORDERED, ADJUDGED and DE-
CREED, and the said Chancellor does, by virtue of 
the power and authority of this court, hereby 
ORDER, ADJUDGE and DECREE that the said agree-
ment be in all things specifically performed by the 
said defendants on the 25th day of May, 1927, at 
the hour of ten o'clock in the forenoon (Daylight 
Saving Time) at the office of Collins & Corbin, 
Room 418, #1 Exchange Place, Jersey City, Hud-
son County, New Jersey, and that said defendants 
Lorenzo Cavallo and Matilda Cavallo do make, 
execute and acknowledge in due form of law and 
deliver to the said complainant Charles Hobelman, 
a good and sufficient deed, conveying to the said 
complainant the said lands and premises in f~e 
simple and deliver at the same time to the said 
complainant possession of the said lands and 
premises. 

And it is FURTHER ORDERED that at the time of 
the delivery of said deed to him, the said com-
plainant do pay to the said defendants the sum 
of $500 in accordance with the terms of said agree-
ment and do make and execute in due form of 
law and deliver to the said defendant Lorenzo 
Cavallo his bond in the penal sum of $6,000 for 
the payment of $3,000 in three years from the 
date thereof with interest at the rate of six per-
centum per annum, and at the same time, make , 
execute and acknowledge in due form of law and 
deliver to the said defendant a purchase money 
mortgage on said lands and premises in the sum 
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Final Decree. 

of $3,000 payable in three years from the date 
thereof with interest at the rate of six percentum 
per annum. 

And the court ·being 9f opinion that the coun-
terclaims filed by each of the defendants do not 
comply with the rules of this court, it is FURTHER 
ORDERED that said counterclaims be and they are 
hereby dismissed. 

And it js FURTHER ORDERED that the said defend-
ants pay to the said complainant the costs of this 
suit be taxed~ including a counsel fee of $100 which 
is hereby allowed to Collins & Corbin, solicitors for 
and of counsel with complainant. 

And it is FURTHER ORDERED that copies of this 
decree (which may be certified by the solicitors of 
cmnplainant) be served on the solicitor of said de-
fendants within five days from the date hereof. 

Respectfully advised, 

ALONZO CHURCH, 
V. C. 

E. R. w ALKER, 

C. 
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Notice of Appeal. 

(Filed May 24, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 

CHARLES HOBELMAN, 
Complainant, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants. 

On Bill, &c. 

The defendants, Lorenzo Cavallo and Matilda 
Cavallo hereby appeal from the final decree made 
in the above entitled cause on May _11th, 1927, by 
the Chancellor on the advice of Vice-Chancellor 
Alonzo Church, and from the whole and every 
part th'ereof' to the Court of Errors and Appeals 
in the last resort in all causes. 

Dated May 18th, 19,27. 

FRED w. MATTOCKS, 
Solicitor for and of Counsel 

with def end ants Lorenzo 
Cavallo and Matilda Cavallo. 

I conceive . there is good cause for appeal in the 
above entitled cause. 

FRED w. MATTOCKS, 
Of Counsel with defendants Lorenzo 

Cavallo and Matilda Cavallo. 
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Petition of Appeal. 

(Filed June 8, 19"27.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

CHARLES HOBELMAN, 
Complainant-A ppellee, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants-Appellants. 

On Appeal from 
the Court of 
Chancery. 

To the Honorable Court of Errors and Appeals 
in the last resort in all causes: 

The petition of Lorenzo Cavallo and Matilda 
Cavallo, the appellants in the above entitled cause, 
r espectfully shows that: 

1. Petitioners find themselves aggrieved by a 
final decree made in the Court of Chancery by his 
Honor Edwin Robert Walker, Chancellor of the 
State of New Jersey, bearing date May 11, 1927, in 
a certain cause in said Court of Chancery, wherein 
th e said Charles Hobelman was complainant and 
the said Lorenzo Cavallo and Matilda Cavallo were 
defendants, in this respect, to wit: that the said 
decree adjudges that a certain agreement for the 
sa le of the following described lands and premises 
in the Borough of Old Tappan, in the County of 
Bergen and State of New Jersey, to wit: 

ALL the easterly situated property of the 
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Petition of Appeal. 

defendant, Lorenzo Cavallo, divided by line 
from a point eight (8) feet east of chicken 
house on farm and running parallel to west-
erly line of said land held now by said de-
fendant, Lorenzo Cavallo, and described in 
the deed to said Lorenzo Cavallo as line run-
ning from Tappan to W cstwood Road south 
thirty (30) degrees cast, eight (8) chains and 
thirty-five (35) links; being part of the 
premises conveyed to said Lorenzo Cavallo 
by deed made by John Maurer, Jr. and 
Louisa Maurer, dated January 25, 1924, and 
recorded January 26, 1924, in the office of 
the Clerk of the County of Bergen in book 
1242 of deeds, page 457 etc. 

alleged to have been entered into on September 
17, 1925, between the said defendants, as sellers, 
and the said complainant, as purchaser, be specifi-
cally performed by the said defendants, and that 
the said defendants execute and acknowledge, in 
due f orin of law, and deliver to the said complain-
ant a good and sufficient deed conveying to the 
said complainant the said lands and premises, in 
fee simple, and deliver, at the same tin1e, to the . 
said complainant possession of said lands and 
premises, and that the said defendants pay to the 
said complainant his costs of said suit to be taxed, 
including a counsel fee of $100. 

2. The petitioners appeal from the decree of 
the Chancellor, which decrees as aforesaid, on the 
ground that the same is erroneous, in that 

a. the said contract of September 17, 1925, de-
creed to be specifically performed, was not ac-
knowledged by the defendant Matilda Cavallo , 
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who is a married woman, as required by statute, 
and that the same, as to her, is void; 

b. the said contract is uncertain and incom-
plete, and as to material incidents is left to sub-
sequent negotiations, and is therefore not enforce-
able in equity; 

c. it should have adjudged that complainant's 
bill be dismissed with costs. 

3. Petitioners therefore pray, that the said de-
cree of · the said Chancellor n1ay be wholly re-
versed, set aside and for nothing holden, and 
that petitioners may have such other relief in the 
premises as to this Court shall seem proper. 

FREDERICK W. MATTOCKS, 

Solicitor for and of Counsel with Appellants. 

Answer to Petition of Appeal. 

(Filed June 13, 19'2:7.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

CHARLES HOBELMAN, 
Complainant-Respondent, 

and 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants-Appellants. 

On Appeal from 
the Court of 
Chancery. 

The answer of the above named respondent to 
t~e petition of appeal of the above named appel-
lants. 
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Answer to Petition of Appeal. 

This respondent, not acknowledging all or any 
of the matters which in .the said petition of ap-
peal are contained . to be true, for answer thereto 
nevertheless says and admits that a decree was 
on the 11th day of May last past made and entered 
in the Court of Chancery in the cause for that pur-
pose mentioned in the said pe'tition as is therein 
stated; but as to the substance and form thereof, 
this respondent prays to refer thereto when the 
same shall be produced and this respondent is ad-
vised and believes that the said decree is agree-
able 1to equity and he prays that the same may be 
affirmed with costs to be adjudged to this respond-
ent. 

COLLINS & CORBIN, 

Solicitors for and of Counsel 
with Complainant-Respondent. 

New Jersey Court of Errors and Appeals 
CHARLE's HoBELMAN, 

Complainant-Appellee, 

V. 

LORENZO CAVALLO and MATILDA 
CAVALLO, 

Defendants-Appellants. 

On Appeal from 
Final Decree of 
Court of 
Chancery. 

APPELLANTS' BRIEF. 

Abstract of Case. 

This is an appeal fr01n a final decree of the 
Court of Chancery (State of Case, p. 54), direct-
ing the specific performance by the defendants, as 
sellers, of the following paper writing, claimed by 
the complainant, as purchaser, to be a contract 
for the sale of lands : 

Old Tappan, Sept. 17th, 19125. 

Received from Chas. Hobelman, $50.00 de-
posit for property owned now by Lorenzo 
Cavallo, Old Tappan, Bergen Cyt., N. J. and 
described as follows: 

"ALL the easterly situated property divided 
by line from a point 8ft. east of chicken house 
on farm and running parallel to westerly line 
of land held now by Lorenzo Cavallo and de-
scribed in deed as line running from Tappan 
to Westwood Road south thirty degrees east, 
eight chains and thirty-five links." 

Price of land is $3500.00 net, payable $50.00 
on the signing of this receipt and $50.00 on the 
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signing of the contract on or before Oct. 1st, 
1925. On passing of title, . seller agrees to ac-
cept $400.00 in cash and a 3 year mortgage 
of $3000.00 (Three Thousand Dollars) bearing 
6 % interest. 

CHAS. J. CARLSEN 
H. ALLEB0RN 

Signed: 
LORENZO CAVAJ..L0 
MATILDA CAVALLO 

P. S. The seller has the use of barn until 
April 1st, 1926,. 

State of New Jersey l 
County of Bergen ) ss.: 

BE IT REMEMBERED, That on this 17th day 
of Sept. in the year of our Lord One Thousand 
Nine Hundred and twenty-five, before me, the 
subscriber, LORENZO CAVALLO and MATILDA 
CAVALLO, personally appeared, who, I am sat-
isfied, are the persons mentioned in the with-
in Instrument, to whom I first made known 
the contents thereof, and thereupon they ac-
knowledged that they signed, sealed and de-
livered the same as their voluntary act and 
deed, for the uses and purposes therein ex-
pressed. 

CHAS. J. CARLSEN 
Notary Public of N. J. 

The following two questions are involved, raised 
by the defendants' answers in lieu of plea (State 
of Case, pp. 5 and 7) and by the testimony: 

1. Is the paper sued upon such a final and com-
plete agreement of the parties as may be enforced 
in equity as a contract for the sale and purchase 
of lands? · 

2. Has the requirement of the statute that every 
deed or conveyance of an estate or interest in lands 
of a married woman ·must be acknowledged, and a 
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certificate thereof written on or under, or annexed 
to the instrument, been complied with as to the 
defendant, Matilda Cavallo, who is a married 
woman?' 

Specification of Errors in Decree. 

The decree is erroneous in that it decrees that 
the defendants Lorenzo Cavallo and 1\!Iatilda Cav-
allo, his wife, entered into an agreement in writ-
ing with the complainant, Charles Hobelman, 
whereby the said defendants agreed to convey 
the lands, in said decree described, to the said 
complainant, which agreement was duly acknowl-
edged by the said defendants. 

The decree is erroneous in that it decrees that 
the complainant is entitled to specific performance 
of the aforesaid agreement and that the said agree-
ment be in all things specifically performed by the 
said defendants. 

The decree is erroneous in that it should have 
decreed, but did not decree, that the said contract 
is uncertain and incomplete, and as to material 
incidents is left to subsequent negotiations, and is 
therefore not enforceable in equity. 

The decree is erroneous in that it should have 
decreed, but did not decree, that the said writing 
was not acknowledged by the defendant Matilda 
Cavallo, who is a married woman, as required by 
statute, and that the same as to her is not enforce- -
able as an agreement to release her interest in 
said lands. 

The decree is erroneous in that it should have 
decreed, but did not decree, that the complainant's 
bill be dismissed with costs. 
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ARGUME ,NT. 

POINT I. 

The paper writing, decreed to be per ·-
formed, is uncertain and incomplete, and as 
to material incidents is left to subsequent 
negotiations. 

The paper, specific performance of which is 
sought in this suit (State of Case, pp. 51 and 52, 
Exhibit C-1), does not contain all the particulars 
of the transaction contemplated by the parties, in 
that: 

(a) it does not fix a date for passing title; 

(b) it does not state the character of the deed 
to be given; 

(c) it does not state how the interest on the 
purchase money mortgage to be given is to be 
paid, whether periodically, and if so, at what times, 
or at maturity, and whether the said mortgage 
shall contain the def a ult clauses in case of non-
payment of interest, taxes, assessments, etc., com-
mon in such cases. 

The above 1natters were left open, and subject 
to subsequent negotiations; this is evidenced by 
the fact that the paper provides for a formal con-
tract, to be signed at a later date, viz: on or before 
October 1, 1925, all the tern1s of which are not dis-
closed. 

In addition, the testimony shows that the divid-
ing line between the land to be conveyed to the 
complainant and the land to be retained by the 
defendants was to be definitely ascertained by a 
survey (State of Case, Hobelman, cross, p. 22, line 
29, to p. 23, line 25) ; furthermore, it was agreed 
that each party should contribute from their re-
spective lands eight feet for a sixteen-foot lane to 

run on both sides of said dividing line (State of 
Case, Hobelman, cross, p. 22, line 22, etc., and 
Carlsen, cross, p. 34, line 37, to p. 35, line 10). 
The paper is silent on both these points. 

The paper, therefore, is preliminary and not a 
complete, final agreement, and the features omit-
ted therefrom cannot be supplied by intendment. 

The case at bar is parallel with two cases re-
cently decided in this Court: 

Tansey v. Suckoneck, 98 Eq., p. 669; 
Venino v. Naegele, 99 Eq., p. 183; aff. Oc-

tober 27, 1926, IV N. J. Adv. Repts., p. 
1830. 

In both these cases the Court held that writ -
ings-sin1ilar in form and tenor with the one now 
under consideration-relied upon as contracts for 
the sale of lands, from which there had been 
omitted certain features, similar with those omit -
ted from the paper which is the subject of this suit 
and which, as in the present case, made a provi-
sion for the future execution of a formal contract, 
cannot be specifically enforced. The Court said: 

"The paper is, on its face, preliminary and 
not final, and by its very language indicates 
that other features left unsettled are to be 
settled by further negotiations, and this re-
quires the application of the well settled and 
fundamental rule that, to support a decree for 
specific performance for the sale and purchase 
of real estate, the bargain must have been 
completely determined between the parties 
and its terms definitely ascertained." 

The rule so laid down was followed in Suk man 
v. Ihle (V N. J. Adv. Repts., 441). 
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POINT II. 

The writing decreed to be per£orm .ed was 
not acknowledged by the defendant, Matilda 
Cavallo, a married woman, and as to her, 
cannot be enforced as a contract for the sale 
of lands. 

Chapter 37 of the Laws of 19·18, amending the 
act respecting conveyances of 1898, as then amend-
ed (P. L. 1918, p. 119) provides as follows: 

39. No estate or interest of a feme covert 
in any lands, tenements or hereditaments ., 
lying and being in this State, shall hereafter 
pass by her deed or conveyance, without a 
previous acknowledgment 111ade by her before 
one of the officers mentioned in the twenty-
second, twenty-third and twenty-fourth sec-
tions of this act, as the case may be, that she 
signed, sealed and delivered the same as her 
voluntary act and deed, such officer being 
satisfied she is the person named in such deed 
or conveyance and having first made known 
to her the contents thereof, and a certificate 
thereof written on, or under, or annexed to 
the said deed or conveyance, and signed by 
the officer before whom it was made. 

While the paper, relied on by complainant as a 
contract for the sale of land, has a certificate of 
acknowledgment of both defendants, in proper 
form, attached thereto, the defendant, Matilda 
Cavallo, in her answer (State of Case, p. 7), 
denies that she acknowledged said paper, and the 
testimony, by clear and convincing preponderance, 
shows that the contents of said paper had not 
been made known to her by the notary certifying 
the acknowledgment, in the manner required by 
statute, and that she did not state to the notary 
that she had signed the paper willingly. 
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In Schwabinger v. Saxon, et al. (92 Eq. 461, 
affd. 113 Atl. 926), the duties of an officer taking 
the acknowledgment of a 111arried woman are de -
fined as follows: 

"It makes it the duty of the officer taking the 
acknowledgment to explain to her the contents 
of the completed instrument, and then to as-
certain from her whether she has willingly 
affixed her signature thereto." 

It follows that, while no specific manner in 
which the notary shall make known to the mar-
ried woman the contents of the instrument is pre-
scribed, it is his duty to employ such means of 
comn1unication as will fully accomplish that pur-
pose; the method must necessarily vary accord-
ing to the intelligence, education and knowledge 
of language of the person to be informed; it may 
require in some instances more elaboration than 
in others and it may even require the employment 
of an interpreter. 

The words "contents of an instrument," in the 
common acceptance of the term, and as judicially 
defined, do not mean 111erely the general pur -
port of the instrument, but all its substantial parts 
(Cappel! v. Fagan, 30 Mont. 507). 

The facts pertinent to this question, as shown 
by the testimony, may be summarized as follows : 

It is admitted by the complainant in his bill that 
the defendant, Matilda Cavallo, is a married 
woman, the wife of the defendant Lorenzo Cavallo 
(Stat e of Case, p. 3, line 10). 

The complainant, together with Hans Alleborn 
and Charles J. Carlsen, two of the witnesses in this 
case, on Septem .ber 17, 19·25, while cruising around 
the countryside in search of property that might 
be purchased, chanced upon the farm of the de-
fendant, Lorenzo Cavallo, having a sign on the 
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fence along the road which lead them to believe 
that it was for sale. They stopped at the farm 
and found Mr. Cavallo in the grounds; their call 
was not prearranged, they were not acquainted 
with the defendants, neither of the defendants had 
any knowledge of their coming, nor-until ex-
plained--of the object of their call (Stat~ of Case, 
Testin 1ony: p. 15, lines 27 to 36; p. 24, hnes 19' to 
28; p. 27, lines 20 to 24; p. 29, lines 30 to 40). 

The negotiations for the purchase of the prop-
erty were between the said complainant and his 
companions, on the one side, and Mr. Cavallo, on 
the other side; they were conducted outside the 
house. Mrs. Cavallo was not present and did not 
participate in any of the discussion (Stat: of Case, 
Testimony: p. 16, lines 7 to 32; p. 20, hnes 18 to 
21; p. 24, lines 27 to 39; p. 26, lines 19 to 22; p. 
30, lines 16 to 35). 

After the price had been agreed upon, the four 
men adjourned to the house where the paper, 
which is now sought to be specifically enforced, 
was prepared by the said Carlsen and Allebor~. 
While there is some contradiction in the testi-
mony, the evidence preponderates that Mrs. Ca-
vallo was not present at any time during the 
preparation of said paper; she was either in an-
other part of the house or outdoors (Stat: of Case, 
Testimony: p. 25, lines 6 to 19; p. 27, hnes 25 to 
29; p. 28, lines 3 to 10; p. 31, lines 26 to 32; p. 32, 
lines 25 to 26,; p. 46, lines 28 to 40). 

Upon completion of the paper, Mrs. Cavallo was 
called into the room for the purpose of having the 
paper signed. Being informed by her husband of 
a proposed sale of a part of the property, she pro-
tested, became excited, and ran crying out of the 
room; her husband and Mr. Carlsen went after her 
and brought her back; she continued her protests, 
but finally was overborne, or to use her own Ian-
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guage, was "forced" to sign the paper; "she was so 
excited that she did not know what she was · doing" 
(State of Case, Testimony: p. 27, lines 38 and 391; 

p. 43, lines 13 to 15, also lines 25 to 36; p. 44, lines 
1 to 5, also lines 24 to 40; p. 45, lines 1 to 35; p. 
47, lines 27 to 31). 

The complainant's witnesses testify that the 
paper was then read, there is some conflict as to 
whether it was read by Mr. Alleborn or by Mr. 
Carlsen, and that she, Mrs. Cavallo, was asked 
whether she would swear that she knew every-
thing that was in the paper and that she knew 
what she was doing, and that she answered in the 
aflirmative. This is emphatically denied by Mrs. 
Cavallo, who states that no paper of any kind was 
read to her or in her presence; that no one spoke 
to her except to tell her to sign and that she was 
not asked to swear to it or acknowledge it (State 
of Case, Testimony: p. 28, line 11, to p. 29, line 
2; p. 32, lines 20 to 40; p. 33, lines 1 to 40; p. 43, 
lines 1 ~o 4; p. 44, lines 10 to 14, also lines 20 to 29). 

Mrs. Cavallo's entire testimony shows that she 
is an ignorant, uneducated woman, with no knowl-
edge of the English language. An attempt was 
made at the hearing to examine her in English, 
but her inability to understand questions, couched 
even in the simplest words, make it necessary to 
employ an interpreter; her lack of knowledge of 
the English language was known to the complain-
ant and to the notary who officiated at the execu-
tion of the paper (State of Case, Testimony: p. 
27, lines 33 to 40; p. 38, lines 13 to 18, also lines 
27 to 33; p. 40, lines 30 to 40; p. 41, lines 1 to 25; 
p. 42, lines 17 to 20). 

The mere reading of a legal do~ument to a 
woman of Mrs. Cavallo's low mentality who had 
not participated in the negotiations, who was in . 
the excited state of mind in which Mrs. Cavallo 
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has been shown to have been at the time, and 
whose utter lack of knowledge of the English 
language was known to the notary, or even a 
perfunctory explanation, such as mig!3t suffice in 
the case of a more intelligent and better educated 
person, having a fair command of English, was 
not sufficient in Mrs. Cavallo 's case to "make 
known to her the con ten ts" within the meaning of 
the statute; nor were Mrs. Cavallo's alleged state-
ments to the notary-even though, over her em-
phatic denial, they were believed to have been 
actually ,made,-admissions that she had willingly 
signed the paper, sufficient to justify his making 
the certificate of acknowledgment. 

Respectfully sibmitted, 
'Re,{ ff: 
RED W. MATTOCKS, 

Solicitor for, and of counsel 
with Appellants. 

Arthur W. Cross, Law Printer, 55--67 Lafayette Stree t, Newark, N. J. 

New Jersey Court of Errors and Appeals 

CHARLES HOBELMAN' 

C omp,laina;nt-Res pondent, 

and 

LORENZO CAVA LL O and MATILDA 
CAVALLO, 

Def end ants-Appellants. 

On Appeal 
from 
Chancery. 

BRIEF FOR COMPLAINANT-RESPONDENT. 

Statement of the Case. 
This is an appeal from a final decree in chan-

cery directing specific performance of a con-
tract for the sale of lands made by the defendants 
(the vendors) with the complaina nt (the vendee). 

The contract, which is in the form of a re-
ceipt, is printed with its acknowledgment at 
-pages 51 and 52 of the case. 

T·he decree is challenged on two grounds : ( 1) 
That the contract is uncertain and incomplete; 
and (2) that it Was not acknowledged by the de-
fendant Mat ilda Cavallo, who was a married 
woman, as required by the statute. 

Summary of the Evidence. 

Charles Hobelman, the complainant, testified 
that on J anuaty 25, 1924, he was driving along 
the Tappan Road in Bergen County in company 
with Hans Alleborn and Charles Carlsen, when 
they saw a "for sale" sign on a. building. They 
got out of the car and found the defendant Lor-
enzo Cavallo in the yard, and after discussion 
agreed on a price of $3,500 net without comm.is-
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sion for a part of Cavallo 's land. They then 
went into the ·house and drew up the agreemen t 
(Exhibit 0.1, p.16). The agreement was drawn up 
by Alleborn and Hobelman gave to the defend-
ant his check for the deposit (Exhibit C. 2, p. 52) , 
whereupon both defendants signed the agree-
ment or receipt. On September 24, 1925, or 
seven days after the agreement was signed, Ho-
belman re ceived a letter from Joseph T. Egan , 
an attorney returning the check. The letter is 
Exhibit C. 2 (p. 17), and in it Egan states tha t 
Cavallo and his wife have no intention to go 
through with the contract. 

On cross examination Hobelman testified that 
Mrs. Cavallo was present when the paper was 
drawn up and made no demonstration again st 
signing the paper. He says that Cavallo signed 
and he talked to his wife and she then signed it . 
I-Ie says tha t Carlsen and Alleborn wrote out two 
papers that were drawn up, and he wrote out the 
check (pp. 21 and 22). The line was fixed at 
eight feet east of the chicken house. 

Alleborn (p. 24) testified that they got out of 
the car after seeing the sign and saw Cavallo , 
and he said that he had some acreage for sale 
and that Cavallo pointed out the land and the 
dividing line was agreed upon as eight feet east 
of the chicken house. The price agreed upon was 
$3 500 with no commission (p. 25). They then 
w~nt into the dinino- room and Cavallo got his 

b • 
title poli cy and from it Alleborn got the descn~ -
tion. Alleborn testified that Exhibi t C. 1 was in 
his handwriting except the signatures and except 
the postscrip t at the bottom. Mr. Cavallo signed 
first and then Mrs. Cavallo and then Allebo rn 
signed as a witness , and after him Carlsen as a 
witness, and then Hobelman gave the check to 
Cavallo (pp. 26 and 27). 
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Carlsen test ified th at Cavallo showed the 1n 
around the prope r ty and pointed out the land for 
sale (p . 30), and afte r the pri ce of $3,500 was 
agreed on they went in to th e dining room of the 
house. Mr. Alleborn then drew up the receipt 
and took the acknow ledgment s of Cavallo and his 
wife, and af ter filling in the acknowledg ment an -
nexed it to the contract . H e said (p. 32, 1. 27) : 
"I showed her where to sign after her hus band 
would sign; the n I pr epar ed t o ta ke the acknowl-
edgment . I re ad th e pap er to her, also the 
acknowledgm ent . I asked her did she swear tha t 
she knew everyt hing that was in that paper and 
that she knew what she was doing - practically 
along th e line s that every notary public would 
do and should do * * * she said she did .'' 

:Mrs. Cavall o testified tha t :Mr. Carlsen spoke 
to her and she ran out of the house, and he went 
after her and told he r not to cry, that all she had 
to do was to sign her nam e to the pape r (p . 43) . 
She says that she ju st signed her name and the 
paper was not re ad t o her an d she told Mr. Carl-
sen that she did not car e to sell the pr oper ty . She 
admits that the paper was signed in the dining 
room, but that her husband was not pr esent when 
she signed . She admits that her hu sband wanted 
her to sign the pape r (p. 45), but says that she 
did not want to sell the property. She says 
there was no ''f or sale'' sign on the propert y 
but only a sign "eggs for sale" (p . 46). 

Adele Thomass, a ste nographer and law cler k · 
in the employ of counsel fo r the defendants, testi -
fied that she examined a copy of the contra ct or 
receipt in the office of Nir. Gray and that it lacked 
an acknowledgmen t (p . 48) . As the learned Vice-
Chancellor said at page 49, '' There was noth ing 
to connect this testimony with the complainant." 
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The defendant Lorenzo Cavallo, although in 
court, did not testify. 

I. 
The Contract is Certain and Complete. 

Appellants' counsel argues that the agreement 
is incomplete because it does not fix the date f~r 
passing title. In Lean v. Leeds, 114 Atl. 402, this 
Court held that where the contract omits to state 
a time for delivery of a deed, a reasonable time 
will be implied. 

The receipt is next challenged because it _does 
not state the character of the deed to be give~. 
In Loitnsbery v. Locan.der, 25 N. J. Eq. 5?4, it 
was held that a deed of bargain and sale will be 
implied. 

Counsel for appellants argues at page 4 of 
his brief that the contract is incomplete because 
the dividing line between the land to be conv~yed 
and the land to be retained was to be definitely 
~scertained by a survey . But the line itself was 
definitely fixed in the receipt by a monument. In 
the receipt it is stated to be "by line from a 
point 8 feet east of the chicken ho~se on farm 
and running parallel to westerly hne of land 
held by Lorenzo Cavallo and described in deed.'' 
The services of the surveyor were only needed 
to locate that line on the ground, not to make 
the contract complete. 

Nor does the receipt contemplate any further 
agreement with respect to a road. It is apparen _t 
from the testimony of Carlsen (p. 35, 11. 1-10) 
that the object in fixing the line at eight feet fr~m 
the chicken house was to give the Cavallos a six-
teen-foot road. This is also apparent from Ho-
belman's testimony (p. 22, 1. 22), where he says 
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that the line ·w-as fixed eight . feet east of the 
'chicken house in order to · give - Cavallo another 
eight feet of· road. 

The receipt is next challenged, because it does 
not state how the interest on the mor tgage is to 
be paia; that is, whether periodically or at ma-
turity, or whether the mort gage shall contain 
default clauses. 

The receipt :fixes the amount of the mortga ge, 
namely, $3,000, its term, namely, three years, 
and the rate of intere st, namely, 6%. Tho se are 
all the terms necessary for a mortgage · and noth-
ing needs to. be supplied . by intent. While it i s 
true that mortgages usually contain · default 
clause-s, these clauses are not a necessary part 
of any mortgage ., 

Appella nts rely on-Tansey v. Suckoneck, 98 N. 
J. Eq. 669; Venino v. Naegele, . 99 N. J. Eq, 183, 
affirmed on opinion below, 13.4 Atl. 920, .and Zit.k-
1nan, v . .Ihl e; 99 N. J J Eq. 702, affirmed on opinion 
below, 133 Atl. 779. 

Tans ey v. 8uckoneck, 98 N. J. Eq. 669, is clear-
ly distjnguisliable from the case - at ba1,. The 
receipt then before the · Court provided that a 
formal agreement was to be execute 'd and an ad-
ditiona l amount of cash paid on a certain date. 
The pri ce was to be $10,000, $5,000 of which was 
to rema in on mortgage. The contract was clearl y 
incomplete in not stating the additional amount 
of cash to be paid and in not stating the term or 
rate of interest on the mortgage. 

In Venino v. NaGgele, the receipt provided for 
the sale of a plot of land with a building thereon 
for $19,250,· and the sellers agreed to , leave a 
$9,000 first mortgage on the house 147 I-Iudsou 
avenue for five years at G% , interest payable 
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January 1st and July 1st of each year, also a 
$1,000 mortgage on the vacant plot for one year 
with privilege to pay off at any time. Here the 
contract was incomplete in that it did not specify 
the rate of interest on the $1,000 mortgage and 
the words "vacant plot" were also indefinite. 

Zukman v. Ihle, 99 N. J. Eq. 702, is not helpful 
because it involved a lease and it appeared that 
each of the parties had submitted to the other 
formal leases containing many covenants. The 
matter was still clearly in treaty although receipt 
had been signed. 

In the case at bar, however, the receipt con-
tains all the essentials of a contract. The only 
terms lacking are the character of deed to be 
given and the date of passing title, and they may 
be supplied by intendment under the case supra. 

The leading case in New Jersey which has 
been followed for years and which does not ap-
appear to have been called to the attention of 
Vice-Chancellor Bentley in Venino v. Naegele, 
supra, is Green v. Richards, 23 N. J. Eq. 32, af-
firmed Idem 536. There the agreement was a 
memorandum endorsed on a receipt. The price 
was "the sum of $2,500, and that when there is 
$500 paid on the back rent, I will give her a deed 
and take a mortgage for $2,000." The Court of 
Chancery held that "in such cases, the mortgage 
should be made payable on demand, and it is the 
duty of a · court of equity, in order to prevent a 
fair and just agreement from being defeated by 
a mere technical objection, to presume that such 
was the intention of the parties; and to give the 
agreement that construction. This makes the 
written agreement certain in all its parts." 
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The Court of Errors and Appeals in affirming, 
said at page 540: 

"With respect to the objection that the 
agreement is imperfect, inasmuch as it does 
n?t appear when the mortgage still to be 
given for the balance of the consideration 
money is to be payable, I concur with the 
opinion expressed in the Court of Chancerv. 
Where nothing is said about credit to be 
given and there are no circumstances from 
which an inference can be made that it was 
the intention of the parties at the time that 
payment should be postponed, the money is 
payable immediately.'' 

Gr_een v. Richards was followed in Luczak v. 
Ma,riove, 92 N. J. _Eq. 377, affirmed on the opinion 
below, 93 N. J. Eq. 501. The agreement provided 
for a price of $20,000. There was a deposit of 
$500. $2,000 was to be paid in cash. · There was 
to be a second mortgage (subject to a first mort-
mage) of $12,000. It was contended that the con-
tract was indefinite because the term of the mort-
gage was not stated. Vice-Chancellor Foster 
said: 

'' Where necessary, in the absence of defi-
nite te!ms in the contract, the court will pre-
sume it to have been the intention of the 
parties that a n1ortgage to be made shall be 
~ade payable on demand and also that the 
interes! r~te shall be a legal rate; and that 
the omiss10n of a due date from a mortgage 
and the rate of interest thereon, will not 
defeat specific performance.'' 

See also Claphani v. Barber, 65 N. J. Eq. 550; 
where Green v. Richards ,vas also followed. 

In the present case, however, the rate of in-
terest on the mortgage and its term are stated. 

There is a binding contract if all the terms are 
agreed upo1: and the parties so intend, although 
they may intend to afterwards reduce their 
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agreement to a fonnal writing -as evidence there-
of. 

In Wharton v. Stouten75urgh, 35 N~ J. Eq. 266, 
the following language - of. Lord Westbury in 
Chi1inod£ v. Mardh ,ioness: af Ely, 4 DeG. J. & S. 
64'5, is quoted ' with approval: 

"r entirely accept the doctrine- that if 
there had been · a fina1 agreement; anff the 
terms of it are evidenced in a manner to 
satisfy the statute of frauds, the agreement 
shall be binding, although the parties may 
have declared that the writing , is to serve 
only as instructions for a formal agreement 
* * * But, if to a proposal or offer an 
assent be given, subject to a provision a-s to 
a · con tract, . then , the stipulation as to the con-
tract is a term of the assent, and there is no 
agreement independent of that stipulation." 

In the old English case of · Gibbons · v. North 
Ea -stern, etc. District, 11 Beav. 1, 50 English 
Reprint 716, A's agent w•rote to B, "I am di-
rected t o offer you for the premises referred to 
£3,000." B replied, "We accep t your offer. If 
you approve of. the enclosed, sign the same and 
we will, on receipt of the deposit, sign you a 
copy.'' The enclosure· was a contract which 
seller did not sign. B ·filed a bill for specific per-
formance. It was held that the two letters con-
stituted - a valid contract intended to be carried 
into efieet by the contract enolosed with the let-
ter of A's agent a11d that although ·it did not ap-
pear that the contract had been approved of, this 
did not affect the prior valid contract. 

In the English case of Bo wnewell v. J enkins, 
8 Ch. D. 70, there was an absolute acceptance 
f o11owed by the statement that a solicitor had 
been asked to prepare a contract and the vendee 
refused to sign the contract and specific per-
formance was decreed on the original offer and 
acceptance. 
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In Sanders v. Po ttlitzer B ros . Co., 144 N. Y. 
209, 29 L. R. A. 431, the cont ract was evidenced 
by letters and telegrams. The defendant's final 
telegraph message accepted plaintiff's offer and 
concluded '' sign contract as stated in your mes-
sage ." A contract was prepared but was re-
turned to the plaintiff with certain modifications 
which had not been referred to in the earlier cor -
respondence. The Court held that the writ ings 
and telegrams that had passed between the par-
ties contained all the elements of a complete con-
tract and that the subsequent failure to reduce 
the contract to the precise form intend ed did not 
affect the obligations of either party. 

Cases to the same effect are collated in 29 L. 
R. A. 431, et seq. 

II. 
The contract was aclmowledged by the defend-

ant Matilda Cavallo and is enforceable against 
her. 

The notary, Carlsen, test ified (p . 32, I. 28) : "I 
read the paper to her, also the acknowledgment. 
I asked her did she swear that she knew every--
thing that was in tha t pape r and that she knew 
what she --was doing-prac tically along the lines 
that every notory public would do and shou ld 
do,'' and l\!Irs. Cavallo said she did. I-Ier hus-
band Vi7as present and before she signed, spoke 
to her. Carlsen also said (p . 38, 1. 35), "I read 
that paper very loud right in her room and ex-
plained every word to her, and she-I took the 
acknowledgment and she admitted she under-
stood ·what she was signing,'' and told Carlsen 
that she understood the contents of the instru-
ment (p. 39). 
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The fact that her husband did not testify dem-
onstrates that Carlsen was telling the truth. 

But even if there were no acknowledgment , 
that would not be a bar to specific performance. 

In Stein v. Francis, 91 N. J. Eq. 205, V.-0. 
Leaming held, quoting the heatnote: 

'' vVhere the wife was present at the time 
the contract was signed and acquiesced 
therein, and gave encouragement to the 
transaction, and where irreparable injury 
will result to the vendee if the contract for 
sale is not specifically performed, this gen-
eral rule does not apply and a decree for 
specific performance will be made with order 
for a bond of indemnity." 

The decree below should be affirmed with costs. 
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