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FOREWORD 

~ubstance abuse is a widespread problem that threaten-s the 

lives and safety of New Jersey's citizens and the productivity of 

its workforce. On August 11, 1988, Governor Thomas H. Kean, in 

Executive Order No. 191, described the problem of substance abuse 

as one of •epidemic proportions" and declared this State's •vital 

interest in promoting a safe and drug-tree workplace and in -

ensuring our citizens that public safety employees do not 

threaten life and limb due to abuse of drugs or alcohol." 

By E~ecutive Order No. 191, Govern_or Kean established the 

Cabinet Task Force on Drug Testing in the Workplace. 

Recognizing the lack of unifonn criteria for drug testing of 

State employees, the Governor directed the Task Force to 

recommend drug testing guidelines based on "a Statewide 

drug-testing policy for State employees that equitably balances 

employee rights with the State's vital interests in public safety 
.,. ~ 

an~ ip ~romoting and maintaining a drug-free workplace.h 

After much study and debate we have developed a proposed 

policy for drug testing of State employees that we believe 

strikes an equitable balance of the interests at stake. The 

issues we resolved in developing this policy were complex, and 

while a majority of the Task Force supports each provision of the 

proposed policy, no member wholeheartedly supports every 

provision. In an effort to accurately convey the complexity of 
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issues and the viewpoint of all members of the Task Force, 

we have described minority positions in our report. We hope that 

the policy we recommend will serve to reduce the illegal use of 

drugs by State employees: we recognize that it does not address 

the issue of abuse of legal substances. 

We wish to express our sincere appreciation to the persons 

who gave of their time to address us and pr~vide us with 

materials. Our deliberations were enriched by their efforts, and 

we have listed their names in Appendix A. We also thank the 

Narcotics Task Force of the Department of Law and Public Safety, 

which provided financial support for our meetings, and the 

various Cabinet Members who devoted staff and resources to permit 

completion of this project. 

THE CABINET TASK FORCE ON 
DRUG-TESTING IN THE WORKPLACE 
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INTRODUCTION AND OVERVIEW 

The Problem 

The enormity of.the substance abuse problem in the United 

States is staggering. In 1988, according to the National 

Institute· on Drug Abuse,.over three· and one-half million 

Americans were current users of cocaine, four million improperly 

used legal drugs, and over 12 million Americans used marijuana. 

Alcoholics numbered nine to twelve million people. President 

Bush remarked on September 5, 1989 in his speech on the new 

National Drug Control Strategy that, sadly, the ~umber of cocaine 

users who use the drug frequently has doubled since 1985, to one 

million. 

In New Jersey alone, Department of Health studies show drug 

treatment admissions increased by over 2,000 between 1985 and 

1987; addictions to heroin and cocaine comprised the largest 

percentage of problems, with heroin addictions decreasing over 

the three-year period and coc~ine increasing. In 1986, other DOH 

studies reveal, 31,949 adult alcoholics, comprising only 7.2% of 

all adult alcoholics in New Jers~y, ~ntered treatment programs. 

The New Jersey Division of Narcotics and Drug Abuse Control 

reports that 50% of all crimes committed in New Jersey are drug­

related. In 1986, 17,038 of all arrests were related to cocaine, 

a nearly three-fold increase since 1981. The Attorney General's 

1988 Uniform Crime Report shows that 1988 saw a 29% increase of 

drug-related arrests over the numbers for 1987 with a total of 

65,317 arrests; on average, over two-thirds of all such arrests 

were related to opium or cocaine and their derivatives. Also, in 
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1988, arrests for liqur.r law violations accounted for 16,497 of 

all arrests. 

Substance abuse is, as one may imagine, pervasive in the 

workplace as well as in society at large. One in eight American 

workers have or are.developing a drug or· alcohol. problem, 

according to Business and Legal Reports. Of 3,902 New Jersey 

State employees who received assistance from the Employee 

Advisory Service (EAS) in Fiscal Year 1989, 18.5% had problems 

with drugs and 11.5% with alcohol. Nationwide, substance abuse 

has been found at the highest levels of management and among 

manual labor~rs, professional and clerical employees and law 

enforcement officers. 

The cost of our national substance abuse problem is expensive 

and multifaceted. Studie~ have shown that a loss of productivity 

in the workplace results from substance abuse. An employee will 

perform at only 55% to 66% of his or her capacity and may be 

chronically absent from work. 

A substance abusing employee threatens workplace safety. He 

or she ·is four times more likely than. a healthy employe~ to be 

involved in a workplace accident. Both private and public 

employers must pay the price of employee theft which may result 

from substance abuse. In addition, evidence exists that workers' 

compensation premiums are substantially higher because of 

substance abusing employees. 

The use of illegal drugs, while only part of the problem, is 

of particular concern. A drug is classified as an illegal 

controlled dangerous substances on the basis of its addictive 
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·properties: drugs are• illegal because·their use is dangerous and 

likely to lead to debilitating dependence. Further, use of 

illegal drugs increases demand .for these substances and fuels the 

crimi?al organizations that supply drugs:. Persons who are 
. -~ :. .. . . -. 

•.· ··.: ·· ..... ·. 

employ~d.while·theyuse illegal drugs:are most likely to 

encourage others.to.use drugs. At the same time, the. employed 

user is most likely to respond to legal and social sanctions and 

to treatment for illegal use of drugs.· The State has a 

responsibility to provide a workforce that is effective and 
~· . . . .- . . .. : : - ._. 

efficient: it must maintain the public trust. The State cannot 

condone criminal conduct b~{ its workforce that contributes to the 

epidemic.problem of substance abuse and, its devastating effects. 

Executi·,e Order No. 191 

Governor Thomas H. Kean established the Cabinet Task Force on 

Drug.Testing in the Workplace in recognition of the problem of 

substance abuse and its adverse affects on safety and the 

effectiveness and efficiency of State employees. In Executive 
... 

Order No. 191, Governor Kean explained that ·"abuse of drugs ~nd 

alcohol in the workplace, among other things, reduces job 

efficiency, increases absenteeism and sick leave, and, most 

importantly, jeopardizes t.he lives and safety of fellow employees 

and citizens." The Governor called attention.to the lack of a 

"uniform drug-testing policy" for State employees and proclaimed 

that drug testing of State employees "should be premised on 

uniform criteria." Governor Kean directed this Cabinet Task 

Force to formulate "a Statewide drug-testing policy that 
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equitably·balances.employee rig_hts and th:e State's vital 

interests in public safety and in promoting and maintaining a 

drug-free workplace." 

.. ·. ·• 

Prior to the establishment of the Cabinet Task Force, several 

departments in the Executive Branch had undertaken independent 

-in.i,tiatives_to deal with the issue of drug testing of State 

employees. In response.to inquiries from State, county and 

municipal law enforcement· agencies-, the Attorney General 

requested the New Jersey Criminal Justice Advisory Council to 

report on all aspects of drug ;es ting. As. a result of the 

Council's _report, the Attorney General issued uniform, Statewide 

drug-testing guideli!les f_or the law enforcement community in 

October of 1986. In 1988, the Department of corrections 

instituted a drug-testing program for corrections officers, 

supervisors, investigators and recruits, and the Department of 

Labor issued a policy dealing with substance abuse by its 

employees. In June of· 1988, the Commissioner of the Department 

_ of Transportation submitted a draft policy for drug testing of 

employees pf that Department to the Governor for- approval and 

suggested Cabinet level discussions o~ a Statewide drug testing 

policy. 

Against this backdrop, Governor Kean issued Executive Order 

Number 191 and directed this Task Force to recommend a uniform 

and comprehensive policy on drug testing for State employees. 



Task Force Approach to the Problem of Developing 
Uniform Policy and Guidelines 

The Task.Force reviewed legal and scientific literature and 
. . . 

drug testing· policiesprepared by.federal and state governmental 

agencies. It gathered available statistics on the extent of the 

problem of drug abuse among State employees. Its members heard 

from experts•in the fields of Health, Employee Assistance 

Programs·, Pharmacology, Forensic. Chemistry and Civil Rights; a 

total of ten experts.shared their experience and knowledge. A 

representative of one of this State's major Labor Unions 

addressed the Task Force; and a subcommittee met with the Labor 

Advisory Board to the Commissioner of Personnel. 

The· Task Force examined and vigorously debated the many 

complex issues involved in developing a uniform and equitable 

drug testing policy for the diverse State workforce. We 

exchanged correspondence on draft. documents and met on fifteen 

occasions, most frequently for a full day, in an effort to· 

develop a sound, equitable and workable proposal for a Statewide 

drug-testing policy. 

The Task Force viewed Governor Kean's command to develop and 

recommend a.uniform policy on drug testing as a directive that 

was as much intended to protect employees from diverse and 

unsound testing policies as it was to promote a drug-free 

workplace~ The task of striking an equitable balance between 

individual rights implicated and State interests promoted was not 

a simple one. 
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In formulating this proposed policy, the Task Force was 

required to make sensitive judgments on difficult issues. In 

many cases, the proper choice between alternative solutions was 

far from clear, and the Task Force is not completely confident 

that every conclusion. reached is correct. While we might have 

preferred to leave the difficult and sensitive decisions to 

others or for a later day, we felt that we did not have that 

luxury. 

A majority of the Task Force endorsed each provision of the 
. . 

proposed policy;no member wholeheartedly endorses every one. 

Our report describes our disagreements and discussi~ns in an 

effort to illuminate the issues by explaining the positions of 

all members of our group. The descriptions of minority positions 

are:necessarily ab~reviated; those departments that have deemed 

it necessary to elaborate have filed separate reports. 

Overview of the Proposed Policy 

The illegal use of drugs by State employees endangers the lives 

nnd safety of the public and the .workforce. It reduces the 

efficiency of the workforce and increases the cost of the State 

services. Further, the illegal possession, use, sale and 

distribution of drugs is inconsistent with conduct that is 

reasonably expected of State employees. For all these reasons, 

the Task Force has concluded that the State should establish a 

clear rule prohibitirtg its employees from engaging in this 

conduct at all times. 
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A, dru.g testing. program-. that is properly, implemented and 
' 

administered can aid in identifying and deterring the illegal use 

of drugs: such a program is one mea~s of promoting a drug-free 

workplace.- · _The policy: we._ propose calls for_ urinalysis by 

certified ·1aboratories, app:lying· the ·most accurate methods now 

available, and it provides persons tested with a meaningful 

opportunity to challenge the results of a drug· test. It is 

designed to i:,rec;ude any action based on ·unreliable or inaccurate 

tes-t resu.lts •.. -The .'l'as-k Force has concluded that under these 

circumstances drug testing.is a necessary and viable means of 

promoting a drug-free workplace. 

Drug testing·, while necessary, is intrusive: both the 

collection and analysis of a urine sample entail invasions of 

privacy that persons may reasonably desire to avoid. Further, 

drug testing is expensive: the costs of accurate testing include 

not only the price of the urinalysis but ~lso the expenses of 

monitoring, record keeping and affording hearings to persons who 

challenge test results. For these reasons, the Task Force.has 

concluded that drug testing should pnly be employed in 

circumstances where it is consistent with individual rights and 

practical constraints. 

The Task Force has determined that a legally and economically 

sound testing policy calls for distinctions based.on the 

nature of the duties State employees perform. The State's need 

to test for illegal use of drugs is greatest where improper or 

inadequate performance of duties would pose a threat to safety or 

law enforcement. We recommend screening all persons who are 
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selected for these sensitive positions for use of illegal drugs. 

:While tlle State cannot feasibly test all applicants for State 

employment, it cannot afford to place an applicant who is 

illegally using drugs in a sensitive position. 

The proposed. policy also includes: special drug testing rules 
... ,• 

for employees who hold sensitive positions·~ :We recommend 

provisions that would authorize random testing of these employees 

under narrowly defined circumstances and with prior approval of 

the Attorney General.. In addition, the proposed policy would 

permit. dep~rtment& to test employees in sensitive positions for 

illegal use of drugs in conjunction with regular medical 

examinations. 

The Task Force has concluded.that employees who do not 
. . 

perform duties of a sensitive nature should not be required to 

submit to a drug test unless objective evidence provides a 

reasonable basis to suspect that a particular employee is 

illegally using drugs. The proposed policy requires review of 

all requests to perform reasonable suspicion drug·tests in·order 

to ensure that no employee is test.ed without good cause. 

In order to reduce as well as detect the illegal use of drugs 

by State employees, the Task Force recommends either 

rehabilitation and discipline, or dismissal of any State employee 

who has illegally us~d, possessed, sold or distributed drugs. 

The Task Force belieVei that the State has a duty to ensure. that 

employees who can be retained successfully complete necessary 

treatment and refrain from further illegal use of drugs. The 

proposed policy calls for drug testing in conjun~tion with 
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participation in a rehabilitation program. 

An important goal of this proposed policy is encouraging 

employees to voluntarily seek assistance with substance abuse 

problems. Accordingly, .· the policy proposes that discipline 

should not ordinarily be imposed if ·an employee seeks assistance 

with a substance abuse problem before there is reasonable 

suspicion of illegal use of drugs or conduct affecting the safety 

of the public. or safety in the workplace. 

Conclusion 

Governor Kean charged this Cabinet Task Force with the 

responsibilities of "formulating a Statewide drug-testing policy 

for State employees that equitably balances employee rights with 

the State's vital interests in public safety and in promoting a 

drug-free workplace" and "drafting drug testing guidelines based 

on statewide policy to be submitted to the Governor for his 

approval." Our p~oposed poli~y and this report represent our 

efforts to fulfill these responsibilities. 

In light of the conplexity of the issues addressed and the 

importance of the conclusions reached, the Task Force has 

recommended that Governor Kean circulate our report and the 

proposed policy to the representatives of the various collective 

bargaining units and to other interested parties. It is clear 

that the labor representative who addressed the Task Force and 

those that consulted with members of the Task Force have, and 

should be given an opportunity to express, views on drug testing. 
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Adoption of a Statewide drug-testing policy cannot, however, 

be delayed until consensus is·reached., The'Departlnent of. 

Transportation is in dire need of a testing program to protect 

the public it serves: it has foregone testing while awaiting a 

. Statewide policy. Across the State- workforce, employees who 

perform equally sensitive duties may or may not. be tested .. for 

illegal use of drugs: the qifference is attributable only to 

departmental affiliation. The National Drug Control Strategy 

calls for drug testing as a condition of some federal .grants and 

advises that. the· Federal government will move to generally 

strengthen the requirements of the Federal Drug-Free Workplace 

Act of 1988. A sound, equitable and uniform drug-testing policy· 

must be adopted with all reasonable speed if the State is to 
- . 

serve the public and its employees. 

Accordingly; the Task Force recommends that the Governor 

either. adopt this policy by Executive Order after a brief period 

for .comment or dir.ect the Department of Personnel or a group of 

all interested departments, each of which have responsibility to 

set standards of ·conduct and discip.line for employees, to ·begin 

proceedings for ruleinaking to implement this policy. The 

rulemaking process should be consistent with the provisions of 

the Administrative Procedure Act and with Supreme Court decisions 

governing rulemaking concerning issues on which various 

administrative agencies have overlapping responsibilities. 

Implementation of this proposed policy will require funding. 

A commitment of funds and personnel will be necessary to identify 

sensitive positions, train supervisors, administer tests and 
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conduct hearings. Equally .important, there will be a need for 

increased funding for programs for treatment of substance abuse: 

the proposed policy wi~l no doubt result in identification of 

greater numbers of employees in need of rehabilitation. The 

evidence of the·staggering· costs of substance abuse is, however, 

overwhelming. Whether the costs of implementing and executing 

the proposed policy will ul.timately be recovered through a 

reduction of the costs of illegal use of drugs is, admittedly and 

necessarily, a matter of speculation. The Governor must weigh 

the costs and benefits. 

Effectuation of this proposed policy will require fixing 

responsibility for its implementation. The process of 

identifying Sensitive Positions, which requires the cooperation 

of all departments and agencies~ will need oversight. Testing 

and laboratory sites ~ust be identified. Questions of the proper 

construction of the policy will undoubtedly arise when it is 

applied in the workplace, and practicalities may call for 

modifications of the proposed policy. The procBss of the 

developing this proposed policy was difficult: its execution will 

be no easier. Therefore, the Task Force recommends that the 

Governor identify staff in the Governor's Office, or a 

subcommittee of the ex officio members of the Governor's Council 

on Alcoholism and Substance Abuse, or some State office as the 

body responsible for effectuating a Statewide drug-testing 

policy. 

For the reasons outlined in this report, we recommend the 

drug-testing policy which follows to Governor Thomas H. Kean. 
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PROPOSED DRUG-TESTING POLICY FOR STATE EMPLOYEES 

I. PURPOSE: The purpose of this Policy is to promote and 
maintain a drug-free workplace and to thereby protect and foster 
the State's vital interests in the safety of the public and the 
safety, effectiveness and efficiency of the State workforce. 
Drug testing is merely·one means of_ promoting a drug free 
workplace, and it is the purpose. of this Policy to establish 
Statewide guidelines that limit drug testing to circumstances 
that are consistent with an equitable balance of the individual 
rights of State employees, their rights to a safe workplace and 
the State's vital interests in public safety and in promoting and 
maintaining a drug-free workplace. 

II. FINDINGS: 

1. It is the policy of this State to maintain a drug-free 
workplace. 

2. Federal law requires recipients of federal·grant funds 
to prohibit the illegal possession, use, sale and distribution of 
drugs in the workplace. 

3. The State has a responsibility to provide safe services 
to its citizens and a safe workplace for its employees. 

4. The State has a responsibility to maintain a workforce 
.that is effective and efficient. 

s~ Drug abuse has effects that include impairment of an 
abuser's faculties. T~ese impairments, which may endure after 
intoxication, may lead to errors in judgment, inattentiveness, 
and diminished coordination, dexterity and composure. There is 
growing evidence that -prolong_ed. ·ap:u.se of drugs has .even more 
serious effects upon the health and faculties of abusers. 

6. Impairments of the faculties that are caused by drug 
intoxication and drug abuse are a threat to the health and safety 
of State employees and to the public they serve. These 
impairments interfere with the safe, effective and efficient 
performance of government service. 

7. Drug abuse in or outside of the workplace has been shown 
to lead to increased tardiness, absenteeism, use of health care 
benefits, and accident rates. Drug abuse, therefore, is inimical 
to efforts to maintain an effective and efficient workforce. It 
threatens the safety,. security and overall working 
conditions of all employees and the safety and security of the 
public. 



8. The illegal posRession, use, sale or distribution of 
drugs is criminal conduct and, therefore, is inconsistent with 
conduct that is reasonably expected of State employees, who hold 
their positions as a public trust. · · 

9. Current illegal use of drugs is incompatible with State 
employment. 

10. S.tate employees _who illegally use drugs may be more 
susceptible to coercion and'· improper influe~ce. 

11. There are a ~ariety of drug tests and these tests have 
varying degrees of accuracy; the procedures for collection and 
testing of urine samples and the procedures permitting an 
opportunity to challenge test results that are included in this 
Policy are ones that assure that only accurate test results will 
be used in employment decisions. 

12. Drug· testing is,one: means of promoting a drug-free 
· workplace. 

13. Drug testing implicates the constitutional rights of· 
State employees, and this Policy limits drug testing to­
circumstances· that are consistent. wi.th those_ rights. 

14. The State should provide its employees with training on 
the problems of substance a . .:,use and on available programs for 
treatment of substance abuse problems. 

15. Employees should be encouraged to voluntarily seek 
treatment for substance abuse problems. 

I I I • STANDARDS F-OR E¥.PLOYEE CONDUCT: 

l. 
illegal 
times. 

All State employees are required to refrain from the 
use, possess-ion, sale arid distribution: of c:3:ru_gs at all 

2. a. All State employees whose responsibilities include 
supervision and management and who believe, on the basis of facts 
that would lead a reasonable person to believe, that there has 
.b~en an incident involving the illegal use, possession, sale or 
distribution of drugs in the workplace shall report the incident 
to their Department or Agency Head through.procedures developed 
by the Department or Agency Head. 

b._ Employees othe:r than those with supervisory or 
managerial responsibilities who believe, on the basis of facts 
that would lead a reasonable person to believe, that there has 
been an incident involving the illegal use, possession, sale or 
distribution of drugs in the workplace are encouraged to report 
the incident to the Department or Agency Head through procedures 
developed by their Department or Agency Head. 
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c. ,P.rio:r: to administering a drug test or taking 
disciplinary act:ion other than that necessary to maintain safety, 

- health, order or effective direction of services or to eliminate 
a hazard, a Department or Agency Eead who receives a report of 
the illegal possession with intent to distribute, sale or 
distribution of drug.s in the workplace must forward the report to 
the Director of·; the Division of Criminal Justice. 

3. Any ·state·.· employee who is formally charged in a 
complaint or indictment with an offense prohibiting the use, 
possession, sale or distribution of drugs or who is convicted of 
an offense prohibiting the use, possession, sale or distribution 
of drugs must report the charge or conviction according to 
procedu.res_ established bY the Department or Agency Head. 

IV. SCOPE OF POLICY: 

1. This Policy applies in all principal executive 
departments, all governmental agencies assigned to a principal 
executive department and the Office of the Governor. 

2 .. This Policy states the circumstances under which each 
Departme·nt or Agency will admi.nister drug tests to applicants and 
employees. 

; 

3. This Policy states uniform testing procedures that are 
to be employed to ensure reliability of drug tests conducted. 

4. This Policy states uniform criteria that will be applied 
by each Department or Agency in determining the appropriate 
employment consequences for employees who illegally possess, use, 
sell or distribute drugs, whether the finding is supported by a 
confi~ed positive drug test or other evidence. 

5. This Policy states substantive and procedural rights for 
employees and applicants subject to employment consequences under 
its provisions. 

6. Subsequent to the effective date of this Policy, any 
drug testing of applicants or employees shall be conducted under 
circumstances and in a manner consistent with this Policy. 
Nothing in the Policy shall be construed to prohibit testing 
required by Federal law. Nothing in this Policy shall be 
construed to invalidate otherwise valid drug tests administered 
or employment consequences imposed prior to the effective date of 
this Policy. 
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V. DRUG TESTING POLICIES AND EMPLOYMENT 
CONSEQUENCES--,U,PLICANTS: 

1. Applicant Drug Testing~ 

a. Tes•ting. Each Department or Agency, as a condition 
of appointment, must.· require applicants for Sensitive Positions -
to submit to a test for illegal use· of drugs, · subject to 
paragraphs 1 through· S of· Section VII. 

b. Con$eqyences .. 

(i) An applicant for a Sensitive Position who 
.receives a confirmed positive test result must be rejected and 
may. no.t thereafter seek. appointment. for a Sensitive Position in 
State service without first producing_ credible. evidence that he 
is not currently illegally using drugs and without first·-

, consenting to unannounced testing for illegal use of drugs, as a 
condition of employment in.the position sought, for a reasonable 
period of time, not to exceed one year. · 

(ii) Nothing in this Policy shall be construed to 
require. a Department or Agency t.o offer employment to an 
individual who previously received a confirmed positive test 
result and has complied with the conditions stated in paragraph 
(i) of this subsection. . -1 

c. Employment Application. Each application for a 
Sensitive Position shall require the applicant to state: the 
date and circumstances of any previous denials of employment 
based on a confirmed positive preemployment drug test; the date 
and circurnstancE!s of any discharge from, or discipline during, 
employment tha"t was based on a confirmed positive drug test or 
other evidence of illegal possession, use, sale or distribution 
of drugs; the date of·any convictions involving illegal 
possession, use, sale or distribution of drugs. 

d. Appeal Rights. ·. An applicant who is rejected 
pursuant to the provisions of this section and who is entitled to 
the protections of the Civil Service Laws may challenge the basis 
for the rejection by invoking the Examination-and Selection 
Appeals process provided in Chapter 4, subchapter 6, of Title 4A 
of the New Jersey Administrative Code. An applicant who is not 
entitled to the protection of the Civil Service Laws may employ 
procedures equivalent to those provided for in Section VIII, 3., 
b. In addition to any other issue that may be raised, the 
applicant may challenge the results of a confirmed positive te.st. 
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VI. DRUG TESTING POLICIES -- CURRENT EMPLOYEES: 

1. Reasonable Suspicion Drug Testing. 

a. Definition. •Reasonable suspicion" means the 
existence of facts that provide a reasonable, objective basis to 
suspect that a drug test of an employee will produce evidence of 
illegal use of drugs·. _ · 

_ ·'' ·.b. •· Reasonabie. Suspicion Testing: Criteria. ·Each· 
Department or Agency may require an employee to submit to a drug 
test when: 

(i) The. Department or Agency can identify facts 
that provide a reasonable, objective basis to suspect that a drug 
test of a particular employee will produce evidence of illegal 
use of drugs; and 

(ii) _The, particular reasonable suspicion test has 
been approved, after review of the facts supporting a finding of· 
reasonable suspicion:· 

(1) By the Department or Agency Head, or 
designated representative of the Department or Agency Head, if 
the suspicion is based solely on evidence of illegal use of 
drugs; 

(2) By the Director of the Division of -
Criminal Justice or his designated representative, if the 
suspicion is based on evidence that includes evidence of the 
illegal possession of drugs with the intent to distribute or the 
illegal sale or distribution of drugs. 

2. Random Drug Testing. 

a. Definitioh. "Random drug testing" means drug 
testing that:is not supported by individualized -reasonable 
suspicion and is conducted·by selecting employees on the basis of 
objective criteria unrelated to the employees' identity. 

b. Random Testing: Criteria. 

(i) A Department or Agency may conduct randcm drug 
tests of employees enrolled in law enforcement training programs 
if: 

(l) The persons to be tested are 
participating in a training program for a law enforcement 
position that has been identified as Sensitive according to the 
provisions of paragraphs l through 4 of Section VII; and 

(2) The persons to be tested have been given 
notice prior to participation in the training program that random 
testing will be conducted and that negative results on random 
drug tests are a condition of successful completion of the 
training program: and 
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(3) The Attorney General has approved the 
Department or Agency random testing program. 

I, 

_ (ii) A Department or Agency may- conduct random drug 
tests of a~l employees in a group if: 

(1) The employees in the group to be tested 
hold positions that have been identified as Sensitive according 
to the provisions of: paragraphs l through 4 of_Section VII; and 
the- Department or. Agency .·has a specific, identif iaple and 
articulable ba-sis -for a reasonable· suspicion that unidentified 
employees in the group to be tested are illegally using drugs, 
and random testing is necessary to alleviate a serious threat to 
the public safety·presented by· the illegal use of drugs; and 

(2) The Attorney General has given prior 
approval of the specific random drug test; and 

• -( 3) The -employees in the group to be tested 
have been advised that they hold Sensitive Positions and may be 
subject to. random drug tests on this basis. · 

(iii) A Department or Agency may conduct random drug 
tests of all employees ·in a group if: 

(1) The employees in the group hold positions 
that have been identified as Sensitive according to the 
provisions of paragraphs 1 through 4 of Section VII; _and; 

(2) The positions are so sensitive that 
improper or inadequate-performance of the duties would present an 
immediate and substantial threat to the lives of numerous 
persons; and 

( 3) -- Random drug testing is necessary to 
detection of·. the illegal use of drugs among employees in the 
group; and 

(4) The Attorney General has given prior 
approval of-the plan for random tests of the employees in the 
group; and 

(5) The Commissioner of Personnel, the 
Director of the Office of Employee Relations and the employees in 
the group have been given prior notice of the plan to conduct 
random drug tests .. 

(iv) No Department or Agency may conduct random 
drug tests under any circumstances other than those identified in 
subsections (i) throug) (iii) of this section without the expre~s -
approval of the Governor. 
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3. Medical Testing. 

a. A Department or Agency may conduct drug tests in 
conjunction with regular medical examinations if: 

(i) The employees in the group hold positions that 
have been identified as Sensitive according to the provisions of 
paragraphs 1 through 4 of Section VII; and 

. -
. , -.: .. -.• . .-· . 

- ' 
(ii) The drug test is given as part of a bona fide 

·regular medicar examination, which is required as a condition of 
employment for all employees in the group, to detennine fitness 
for duty; and -

(iii) The drug test is conducted according to the 
procedures set forth in this Policy; and 

fiv):cTheAttorney_ General has approved of the plan; 
and 

(v) The employees have been given prior notice that 
a test for the illegal use of drugs will be included in the 
regular_medical examin~tion. 

VII. SENSITIVE POSITIONS: 

1. Identification of ·sensitive Positions: Each 
Department or Agency and the Department of Personnel must 
identify positions within the Department or Agency that are 
Sensitive. The following factors should be considered: 

a. Whether improper or inadequate performance of 
the duties of the position presents a substantial risk to the 
health and safety of the public, coworkers or the employee 
because the duties require · 

(i) operat~on of a vehicle of public 
transportation; 

(ii) perfonnance of maintenance work that 
affects the safe operation of a vehicle of public transportation; 

(iii) maintenance or operation of devices that 
regulate the safe travel of vehicles of public transportation; 

(iv) carrying a fireann; 

(v) operation of heavy or dangerous equipment 
or machinery; 

(vi) performance of other duties that the 
department or agency can demonstrate would pose equally 
substantial threats to health and safety if improperly or 
inadequately performed. 
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b. Whether performance of the duties of the 
position by a person illegally using drugs poses a substantial 
risk to the proper enforcement and administration of the criminal 
law because the duties require 

(i) direct responsibility for enforcement of 
the criminal law; 

(ii) direct access to confiscated controlled 
substances; 

(iii) direct responsibility for the supervision, 
custody or transport of persons charged with or convicted of 
crime or persons charged with delinquency or adjudicated 
delinquent; 

(iv} performance of other duties that the 
Oepartment·or Agency can demonstrate would pose equally 
substantial threats.to the proper administration of the criminal 
justice system if improperly or inadequately performed. 

2. Submission of Lists of Sensitive Positions for 
Approval. Within 60 days of the approval of this Policy each 
Department or Agency must submit a List of Sensitive Positions to 
the Department of Personnel. The list may refer to all positions 
in a Title, or- it may designate certain. positions, identified by 
position number, in a Title. The Department or Agency must sta:te 
its reason or reasons for identifying all positions in a Title, 
or particular positions, as Sensitive. 

3. Approval of Listing of Sensitive Positions. Upon 
receipt of a Department or Agency List of Sensitive Positions, 
the Department of Personnel shall review the list for consistency 

·with ·this Policy: Within 90 days of receipt, the D~paitment of 
Personnel, after consul tat ion with the-· Attorney General and the 
submitting Department or Agency Head, shall notify the Department 
or Agency of its approval or disapproval of the categorization of 
each Title, or particular position in a Title, on the Department 
or Agency List. 

4. Amendment of List of Sensitive Positions. A 
Department or Agency may amend its List of Sensitive Positions by 
submit ting propose·d amendments, either additions or deletions, 
for approval in accordance with the procedures identified in 
paragraphs 2 and 3 of this section of the Policy. 
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S. ~proval of Testing For Applicants in Sensitive 
Positions. Each Department or Agency that employs persons in 
Sensitive Positions must submit a plan for applicant testing to 
the Attorney General for approval prior.to conducting applicant 
testing. The plan must: 

a. include a provision for reasonable notice to 
applicants who will be subject to testing; 

b. confol:Ill with the procedures for -testing 
included in these guidelines; 

c. provide for consideration of evidence of an 
applicant's: 

(i) previous denials of employment based on a 
confirmed positive preemployment drug test; 

( ii). discharge from, or discipline during 
employment based on a confirme·d positive drug test or other 
evidence of illegal possession, use, sale or distribution of 
drugs; 

(iii) convictions involving illegal possession, 
use, sale or distribution of drugs. 

d. The Attorney General must approve or disapprove 
~he plan within 60 day~. 

VIII. CONSEQUENCES OF ILLEGAL USE, POSSESSION, SALE OR 
DISTRIBUTION OF DRUGS BY STATE EMPLOYEES: 

1. Consequences Where Department or Agency Finds Illegal 
Use, Possession, Sale or Distribution of Drugs. 

a .. Following a confirmed positive drug test or a 
finding that an employee has illegally possessed, used, sold or 
distributed drugs, an employee must be discharged unless the 
employee: 

(i) agrees to participate, if required by the 
Department or Agency, in a counseling or rehabilitation program 
that has. been _approved by the Employee Advisory Service of the 
Department.of Personnel or by the Department or Agency Head and 
any Federal or State agency responsible for the approval or 
licensure of such programs and agrees to provide and authorize 
the EAS or other treatment program to provide the Department or 
Agency with information relating to the employee's progress in 
and successful completion of the counseling or rehabilitation 
program; and 

(ii) agrees to refrain from the illegal use of 
drugs; and 

-20-



(iii) successfully completes any required 
counseling or rehabilitation program; and 

(iv) consents .to unannounced drug testing for a 
reasonable period of time not to exceed one year; and 

{v) refrains- from the illegal use of drugs. 

b. Where action to discharge is not taken because the 
employee complies with the five conditions specified above, 
appropriate discipline must be imposed.· Appropriate discipline 
may range from written reprilnand to discharge. 

c. Nothing in Subsection {a) or (b) precludes dismissal 
where the employee holds a position that has been designated 
Sensitive according to the provisions of paragraphs 1 through 4 
of Section VII or where the circumstances of the individual case 
require dismissal. 

d. An employee who ls enrolled in a training program 
for a law enforcement position will be denied t)le permanent 
appointment that would follow upon successful completion of 
training. 

2 • . Voluntary Participation in Treatment Program. Employees 
are encouraged to voluntarily seek assistance in dealing with 
substance abuse pr?b.lems. 

a. Discipline should not ordinarily be imposed if an 
employee seeks assistance with a substance ~buse problem from EAS 
or the department or agency before there is reasonable suspicion 
of illegal use of drugs or conduct affecting the safety of the 
public or safety in the workplace. 

b. If an employee in a Sensitive Position seeks 
assistance with a substance abuse problem, the employee will be 
required to-provide· and to authorize the EAS or.other treatment 
program to provide the department or agency with information 
relating to the employee's progress in and successful completion 
of the counseling or rehabilitation program. 

3. Hearings 

a. Procedures: Civil Service Employees. Discipline 
of permanent employees in the career service and of persons 
serving a working test period must be administered in accordance 
with applicable regulations and procedures of the Merit System 
Board, N.J.A.C. tit. 4A, ch. 2, or in accordance with the 
provisions of any applicable negotiated labor agreement. 

b. Procedures: Employees Not Covered by the Civil 
Service Laws or a Negotiated Labor Agreement. Employees who are 
subject to discipline under the provisions of this Policy and who 
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are not covered by the provisions of the· Civil Service Laws or a 
negotiated labor agreement will be afforded hearing rights under 
procedures adopted by each Department. The Department hearing 
procedures for both major and minor discipline imposed pursuant 
to ·this policy must be substantially equivalent to the department 
level proceedings provided for major discipline in Chapter 2 of 
Title 4A of the New Jersey Administrative Code. There will be no 
administrative.appeal beyond.the department level. . . ·. . . .•. . •. . . . . . . .. ·. ,· .· .... 

· c·~ ·, ·Procedures:· Employees· Covered by A Negotiated Labor 
Agreement but not by the Civil Service Laws. The provisions of 
the applicable negotiated labor agreement will apply to the 
discipline of any employee who is not entitled to the protection 
of the Civil Service Laws but is entitled to the protections of a 
negotiated labor agreement. 

d. Issues that may be Raised in a Disciplinary Hearing 
· Required·.· In addi.tion to any other. issue that may be· raised, an 

employee who is subject to discipline under the provisions of 
this Policy may challenge the results of a confirmed positive 
test and the basis for the request to submit to testing or may 

· contend that his conduct did not constitute a refusal to submit 
to a drug test. 

· e. Factors To Be Considered In Determining Quantum of 
Discipline. The following factors are to be considered in 
de;.ermining appropr_iate discipline: 

(i) The extent to which the employee's illegal drug 
use endangered or threatened the health or safety of other 
employees or the public; 

(ii) Factors relevant to the sensitivity of the 
employee's position, as identified in paragraph 1 of Section VII 
of this Policy, and the demands of the sens_itivity of the 
position with respect to questions concerning discharge, 
suspension or transfer; 

(iii) Whether the drug related conduct occurred in 
the workplace; 

(iv) The extent to which the employee's job 
performance has been affected; 

(v) Whether the employee to be disciplined 
voluntarily reported the illegal use of drugs; 

(vi) The need to deter the employee and other 
employees; 

(vii) Whether the employee previously has been 
disciplined for illegal use of drugs or other conduct related to 
illegal drugs; 
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(viii) The need to ensure the public that State 
government enforces its Policy of maintaining a drug-free 
workplace; 

(ix) The employee's willingness to participate in 
necessary rehabilitation; 

(x) Other prior disciplinary action. 

t·. Forfeiture. Where forfeiture- of public office or 
employment-is. required under the. provisions of N.J'.S.A. 2C:51-2, 
that penalty must be imposed. 

IX. TAMPERING WITH DRUG TEST AND REFUSAL TO SUBMIT TO A DRUG 
TEST AUTHORIZED UNDER THE PROVISIONS OF THIS POLICY: 

1. Tampering . 

. ~- Subject ~othe procedures specified in Section 
VIII, 3, a.-d., an employee who purposely falsifies or attempts 
to falsify a drug test administered pursuant to this Policy sha11 
be subject to discipline. 

b. Subject to the appeal rights specified in 
Section V, d., an applicant who purposely falsifies or attempts 
to falsify any drug test authorized pursuant to this Policy shall 
be rejected. 

c. Any person who purposely falsifies or attempts 
to falsify a drug test may be subject to criminal prosecution. 

2. Refusal to Submit to A Drug Test Authorized Under the 
Provisions of this Policy . 

. a. Refusal. No applicant or employee may refuse 
to submit to a_ dru·g test authoriz~d under this Policy. 

b. Consequences: Applicants. Subject to the 
appeal rights specified in Section v, d., an applicant who 
refuses to submit to a test authorized under this Policy must be 
rejected. In addition to any other issue that may be raised, the 
applicant may contend that his or her conduct did not constitute 
a refusal to take the test. 

c. Consequences: Employees. Subject to the 
procedures specified in Section VIII, 3, a.- d., an employee who 
refuses to submit to an authorized test must be disciplined for 
insubordination: discipline may include termination. Subject to 
the procedures specified in Section VIII, 3, a.- d, an employee 
who is enrolled in a training program for law enforcement and 
refuses to submit to a drug test authorized pursuant to the 
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provisions of this policy will be denied the permanent 
appointment that would follow upon successful completion of 
training. In addition to any other issue that may be raised in a 
disciplinary proceeding for refusal, the employee may challenge 
the basis for the ~equest to submit to testing or may contend 
that his conduct did not constitute a refusal to submit to a drug 
test •. 

X. REPORTING PROCEDURES. 

1. Development of Procedures for Reporting of Formal 
Charges, Convictions, and Illegal Conduct in the Workplace. Each 
Department or Agency head must develop and advise all employees of 
procedures through which employees are to report formal charges and 
convictions, as required by Rule 3 of Section III, and through 
which employees with supervisory or managerial responsibilities are 
required to report the illegal possession, use, sale or 
distribution of drugs .in the workplace, as required by Rule 2 of 
Section III. ·The procedures must specify the time within which 
such reports must be made and the manner in which such reports must 
be made. The Department or Agency head must notify all employees 
that failure to make a required report will be considered as 
insubordination and treated accordingly. 

XI. PUBLICATION OF DRUG POLICY. 

1. Each Department or Agency shall provide to each employee 
and each applicant whom the Department or Agency intends to offer 
employment: 

a. a copy of this Policy 

b. the Department or Agency procedures for reporting 
formal charges of and convictions for drug offenses, 
and the Department or Agency procedures for 
reporting drug offenses in the workplace. 

XI I.· TRAINING. 

The Department of Personnel, in consultation with other 
departments as appropriate, .will develop train~ng on the following: 

l. For all employees, 
a. the health and workplace problems presented by 

substance abuse; 
b. the available treatment and counseling programs; 
c. the provisions of this Policy. 

2. For supervisors, 
a. the provisions of this Policy; 
b. "reasonable suspicion" drug testing; 
c. the various means of identifying and dealing with 

performance problems that may be attributable to substance abuse; 
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3. For monitors who will be responsible for collection of 
specimens for drug testing, the training outlined in Section XIII. 

XIII.. TESTING PROCEDURES 

A. In General. 

1. Applicability. All drug tests administered pursuant to 
the provisions of this.Policy shall be conducted in accordance with 
the procedures outlined- in this Section. 

2~ Modification. The Governor may modify these procedures 
to reflect improvements in available techpology, to reduce or 
supplement the list of substances that will be screened, or to 
diminish or increase the cutoff levels for positive 
tests. 

B. Authorization Procedures. 
. .. 

1. No drug tests will be performed unless the test is: 

a. A test of an applicant for a Sensitive Position 
authorized pursuant to Section V of this Policy. 

b. A reasonable suspicion teit authorized pursuant to 
the p~ovisions of .Section VI, 1. 

c. A ran.dam drug test authorized pursuant to the 
provisions of Section VI, 2. 

d. ~ medical test authorized pursuant to the provisions 
of Section VI, 3~ 

2 .. No test should be performed unless a Drug Test 
Authorization Form has been properly executed. (Sample attached). 

C. Collection Sites. 

1. Designation of Collection Sites~ Each department and 
agency should.designat9 tha number of sites it deems necessary for 
the collection of urine s~nples that will be tested pursuant to the 
provisions of'this Policy. Departments and agencies should 
cooperate to minimize the number of collection sites by 
establishing joint collection sites through cooperative agreements 
with other departments and agencies. 

2. Reauirements for Collection Sites. 

a. Security. If possible, access to a collection site should 
be li111i.ted at all times to security staff, test monitors and 
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persons submitting samples. If it is not possible to so restrict 
access at all times, access should be so restricted during testing. 

b. Materials. Each Collection site should have the 
following: 

Acknowledgment Forms (Applicant and Employee); 
Medication Forms; 
Continuity of Evidence Forms; 

·· Specimen Containers ( 120 ml.) in Sealed Plastic 
. Bags; 

Refrigerators and freezers for storage of 
specimens; 

Sealing tape; 
Plastic Evidence Bags; 
Labels; 
.Facilities adequate to permit persons submitting 

specimens to· wash and dry their hands; 
,Blue dye., for water in any toilet in the collection 

site; · · · · 
Stalls or screens to provide a person who does not 

hold or is not applying for a Sensitive 
Position with privacy from visual observation; 
the secluded area will not include a water 
supply; if there is a toilet in the area its 
water supply will be dyed blue; 

Record book for recording the date and 
identification number of each second specimen 
retained in the collection site freezer 
at the request of the person tested. 

D. Designation of Collection Site Monitors. Each department 
and agency should designate the number of collection site monitors 
necessary to conduct testing authorized pursuant to this Policy. 
Where joint collection sites are utilized, the monitors may be 
designated as provided by cooperative agreement. 

E. Qu~lifications of Collection Site Monitor&. Collection 
site monitors will be persons of the same sex as the person to be 
tested who have completed a training program approved by the 
Department of Personnel after consultation with other appropriate 
departments. The training should cover site security; means of 
tampering with tests; the proper completion of the required forms; 
proper handling of specimens. 

F. Collection Procedures. The collection site monitor 
should: 

1. Verify the identity of the person submitting a specimen 
either by photo identification or by identification by a department 
or agency supervisor or personnel officer; 

2. Examine the Drug TE?St Authorization Form; 
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3. Request the person submitting a specimen to complete the 
following: 

a. the appropriate acknowledgment form; 
b. a medication form. 

4. Instruct the person to remove all unnecessary outer 
clothing. 

5. Observe the person who will submit the specimen wash and 
dry his or her hands. 

6. Examine, with the person who will submit the specimen, 
the specimen container in its sealed plastic bag: where the person 
will submit two samples each specimen container in its sealed 
plastic bag will be examined. 

7. Instruct the person to produce one 50 ml specimen; 
instruct the person that he or she may produce a second sample, 
which will be preserved for 30 days in the event that the person 
desires to procure an independent test. 

8. a. If so required by the department or agency, make 
visual observation of the voiding process if: 

(1) the person is one who holds or is applying for a 
. Sensitive Position in law enforcement; 

(2) the monitor has observed the person engage in 
conduct clearly indicating an attempt to substitute or adulterate 
the sample; 

(3) the person has previously been found to have used 
a controlled substance or tampered with a test; or 

(4) the test is one to which the employee has 
consented as a condition of continued employment following 
rehabilitation. 

b. In all cases other than those identified in 
subsection a., allow the person to void with the privacy of a 
screen or stall but make aural observations of the voiding process; 

c. In any case where the employee or applicant requests 
an observer, allow an observer. 

d. Indicate and describe the circumstances surrounding 
any failure to produce a specimen or any other unusual behavior on 
the Monitor's Checklist. 

9. Observe while the person: 
a. seals the container(s}; 
b. tapes the container(s}; 
c. affixes a label bearing the person's social security 

number (or some other number assigned by the department or agency) 
and date to the specimen container(s) and sealing tape(s); 
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d. seals the plastic evidence bag(s); 
e. affixes label(s) bearing the identifying nuinber to the 

bag(s). 

10. Complete the Collection Site Monitor's Checklist form, 
Drug Testing Incident Report form and the appropriate portion of 
the Continuity of Evidence form(s). 

11. Affix.the Continuity of Evidence fonn(s) to the sealed 
bag(s) with evidence· tape.· 1 · . · 

12. Refrigerate the specimen that will be transported to the 
laboratory, transport {or cau~e the transfer of) the specimen to an 
approved laboratory. 

13. If specimens are hand delivered, secure laboratory's 
acknowledgment of receipt on Continuity of Evidence form and a copy 
of the form; if specimens are shipped, laboratory will return the 
form to the department or agency head, or designee. 

14. Place any second specimen supplied in a limited access 
freezer: the monitor will enter a record (by number and date only) 
of all second specimens deposited in the freezer in a permanent 
record book. 

15. Forward, at the end of the collection period each day, 
all the monitor's checklists, acknowledgment forms, medication 
forms, continuity of evidence forms and all copies of any paperwork 
indicating the names of persons who submitted samples to the 
department or agency head, or designee. No records, other than the 
permanent record book of specimens retained, will be kept by the 
monitor. 

16. The monitor will dispose of specimens retained 30 days 
after the date of collection. 

G. Urinalysis 

1. All urinalysis will be conducted by the State Medical 
Examiner, the State Police Laboratory, or by laboratories certified 
by either the federal government pursuant to 49 CFR Part 40 (53 
Fed. Regis. 47002 et seq.), or the New Jersey Department of Health. 
The New Jersey Department of Health will not approve a laboratory 
unless the laboratory has adequate quality assurance procedures 
that include blind performance tests, chain of custody procedures 
that require an entry documenting date and purpose each time a 
specimen is handled or transferred, and personnel qualified to 
interpret the results of GCMS tests. Nothing in this Section shall 
be construed to prohibit any department or agency from obtaining 
the approval necessary to perform initial or confirmatory tests. 
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2. The Enzyme Multiplied Immunoassay Technique 
employed to screen all specimens for illegal drugs. 
be screened for drugs as listed below: any specimen 
reveal the presence of drugs at or above the levels 
will be deemed negative and reported as such. 

Drug ng/ml 

(EMIT) will be 
Specimens will 

that does not 
specified below 

Marijuana metabolite 

Cocaine metabolite 
Opiate metabolites 
Phencyclidine 
Amphetamines 

20 (law enforcement) 
50 (all others) 
300 
300 
25 
1000 

No further tests will be performed on specimens that are negative 
under these standards. 

3. A specimen that tests positive under the foregoing 
criteria will be subjected to a confirmatory test. Gas 
chromatography/mass spectrometry (GCMS) will be employed to confirm 
the presence of any illegal drug revealed by the EMIT. Results of 
a GCMS will be deemed negative and reported as such unless the 
laboratory review officer determines that the results reveal the 
presence of one of the enumerated controlled substances. 

4. The laboratory personnel responsible for transmitting tests 
results will irnrnediately forward all confirmed positive test 
results to the department or agency head or designee. 

H. Department or Agency Action. 

1. Upon receipt of a confirmed positive test result the 
department or agency head or designee will: 

a. notify the applicant or employee and advise the person of 
the right to obtain an indepjndent analysis, according to 
procedures to be developed by the department or agency, if the 
employee submitted a second specimen; and, 

b. submit the result and medication form to a medical officer 
or other review officer with sufficient training to interpret and 
evaluate positive results in light of relevant biomedical 
information. 

2. The medical or review officer should advise the department 
or agency head or designee if the positive result is attributable 
to a cause other than the use of illegal drugs. 
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3. The department or agency.head will take appropriate action 
according .to the substantive and procedural provisions of this 
Policy or, if a positb·e test result is attributable to use of a 
legal prescription dru<::,· that impacts on job performance, according 
to any applicable regulations governing fitness· for duty. 

4. Each department or agency should maintain all records of 
positive tes-ts results and all medication forms in strictest 
confidence. An applicant or employee who seeks· to challenge a test 
result or to· challenge action based on refusal to submit_ to a test 
may have access to all records dealing with his or her test. 
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SECTION I: COMMENTARY 

This proposed uniform drug-testing policy for State employees 

is designed to promote a drug-free workplace and thereby protect 

the State's interests in safety and in an effective and efficient 

workforce. The purpose is derived from Executive Order No. 191, 

which established this Task Force. 

Recognizing that substance abuse threatens public safety and 

the safety, efficiency and effectiveness of the State workforce,. 

Governor Kean d~rected the Task Force to develop a drug testing 

policy that "equitably balances employee rights with the State's 

vital interests in public safety and in promoting and maintaining 
I 

a drug-free workplace.fl Drug testing is one means of reducing 

the illegal use of drugs by State employees. This proposed 

policy sets forth the circumstances under which the Task Force 

believes that drug tes~ing is consistent with an equitable 

balance of the employee rights it implicates and the State 

interests it furthers. 

Task Force Debate on the Purpose of This Policy 

This proposed policy is, as the Governor requested, a 

drug-testing policy. It addresses the abuse of illegal 

substances. The Departments of Health, Higher Education and the 

Public Advocate object to our formulation of a policy that does 
.r 

not deal with legal substance abuse. Those Departments have 

prepared a report on this issue that appears in Appendix B. 
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The majority of the Task Force recognizes that substance 

abtise takes several forms. The abuse of ·illegal drugs, however,· 

is of particularly grave concern because of its unlawful nature 

and its prevalence. The integrity of the State workforce is at 

stake, its ability to maintain the public trust under attack. A 

State employee who abuses illegal drugs increases the potential 

that he or she will be the target of undue or illegal influence. 

It is possible, even likely, that such an employee is using, 

selling or proselytizing the use of illegal drugs on the job. 

That this may occur among law enforcement or corrections officers 

and other State employees sworn to uphold the law is parti~ularly 

alarming. 

For these reasons, the Task Force concluded that the breadth 

of the substance ~buse problem should not divert our attention 

from the impact of illegal drug abuse on the workplace and how 

drug testing_ may stem the tide of employee abuse of illegal 

drugs. The Governor directed this Task Force to formulate a 

Statewide drug-testing policy. A different group, the Governor's 

Council on Alcoholism and Drug Abuse, is charged with formulatfon 

of a comprehensive plan "for the treatment, prevention, research, 

evaluation, education and public awareness of alcoholism and drug 

abuse in this State ••.. " L. 1989, c. 51. Our charge is not 

so broad, and i.f we fail to propose a uniform, equitable criteria 

for drug testing we will serve neither the public nor State 

employees. 
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SECTION II: COMMENTARY. 

This Section lists the findings upon which the Task Force 

based the substantive provisions of this proposed policy. The 

foundations for the findings are discussed below. 

Findings 1 & 2 : STATE DRUG-FREE WORXPLACE POLICY AND FEDERAL 
.DRUG-FREE WORKPLACE REQUIREMENTS. 

State policy requires a drug-free workplace for State 

employees.. Governor Thomas H. Kean· has declared, "The State of 

New Jersey is committed to maintaining a drug-fl:'ee workplace for 

all State employees in order to protect the health and safety of 

State employees and the public." Exec. Order No. 204, para. 2 

(1989) •. In Executive Ord~r No. 191, the Governor described the 

State's interest in promoting and maintaining a drug-free 

workplace as a "vital" State interest. Exec. Order No. 191, 

declaration 3 & para. 2.a. (1988).: 

The Legislature's commitment to eradication of drug and 

alcohol abuse is further evidence of State policy on this issue. ·: . .. 

The Legislature established the Governor's Council on Alcoholism 

and Drug Abuse to address the prevention and treatment of 

substance dependence~ See L. 1989, c. 51. In recognition of the 

serious and pervasive threat to the health, safety and welfare of 

the citizerts of this Stite posed by the unlawful use, manufacture 

~nd distribution of controlled dangerous substances, the 

Legislature enacted a Comprehensive Drug Reform Act. N.J.S.A. 

2C:35-l.1 et seq. 
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This important State policy ~s reinforced by federal law. 

The Drug-Free Workplace Act of 1988 requires all recipients of 

federal grant funds to adopt a drug-free workplace policy and 

maintain adrug--free workplace. Public Law 100-960, Title v, 

Subtitle D. That law also compels grant recipients to prohibit 

the illegal use, possession, sale and.distribution of drugs in 

the workplace. This State has adopted a drug-free workplace 

policy that complies with the Drug-Free Workplace Act; its 

obligation to execute this policy is a continuing one. 

Finding 3: THE STATE'S RESPONSIBILITY TO PROVIDE SAFE SERVICES 
AND A SAFE WORKPLACE 

The State's duty to provide a workforce that will not 

endanger the public is well-est~blished. Indeed, our Legislature 

has recognized that it is "inherently unfair" to prohibit persons 

who are injured by a State employee from recovering for injuries 

_ resulting from breach of that duty. N.J.S.A. 59:1-2, 59:2-2; 

see, e.g., Corridon v. City of Bayonne, 129 N.J. Super. 393, 

396-97 (App. Div. 1974) (duty t~ supervise officer who carried 

firearm while intoxicated). Equally plain is the duty to provide 

State employees with a safe workplace. N.J.S.A. 34:6A-26, 

34:6A-33 to -34, 59:2-2; see, e.g., Servis v. State, 211 N.J. 

Super. 509, 512 (Law Div. 1986) (wrongful death claim by survivor 

of State employee inju~ed in workplace actionable under the Tort 

Claims Act). The State cannot allow its workers to endanger the 

public or one another. 
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Finding 4: THE STATE'S RESPONSIBILITY TO MAINTAIN AN EFFECTIVE 
AND EFFICIENT WORKFORCL 

The State's duty to provide an effective. and efficient 

workforce is founded in provisions of this State's constitution. 

The reorganization of the Executive Branch of Government 

accomplished by New Jersey Constitution of 1947 and legislative 

action implementing its provisions was shaped by principles 

"directed toward the achievement of maximum efficiency and 

economy in the execution of State administrative activities." 

Milmed, The New Jersey Constitution of 1947 (reprinted in 

N.J.S.A. Constitution, Articles 1 to 3, at 103). Further, our 

Constitution requires a Civil Service system that is based on 

"merit and fitness." N.J. Const. of 1947, Art. 7, sec. 1, para. 

2. 

Toward the end of providing an effective and efficient 

workforce, the Legislature has declared that it is the policy of 

this State "to select and advance employees on the basis of their 

relative knowledge, skills and abilities" and to "provide public 

officials with appropriate appointment, supervisory and other 

personnel authority to execute properly their constitutional and 

statutory responsibilities." N.J.S.A. llA:1-2. 

Our courts have recognized the State's responsibility to 

provide a workforce that has integrity and is capable, Matter of 

Carberry, 114 N.J. 574, 578 (1989), and its duty to maintain "an 

adequate, efficient and effective public workforce," State v. 

Local 195, IFPTE, 179 N.J. Super. 146, 153 (App. Div. 1981), 

certif. denied, 89 N.J. 433 (1981). 
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Findings 5, 6 .& 7: THE EFFECTS OF SUBSTANCE ABUSE AND THEIR 
IMPACT ON PUBLIC SAFETY AND THE EFFECTIVENESS AND EFFICIENCY OF 
THE. STATE WORKFORCE 

Substance.abuse, in or outside of the workplace, has 

tremendous impact on public safety and the effectiveness and 

efficiency of the workforce. The employer costs in th.fl! form of 

increased use of sick leave and health benefits, absenteeism, and 

accident rates and· decreased productivity noted by Governor Kean 

. in Executive Order No. 191 are well documented. Acc.ording to one 

source, "Workers with drug abuse problems [including alcohol and 

prescription drugs] have an absei'ltee rate 16. times greater than 

the median, are four times as likely to be involved in an 

accident, use one-third more sickness benef±ts, have five times 

as many compensation claims while on the job, and perform at only 

55%. to _66% of their capacit:1 ~ D. Masi, Drug Free Workplace: A 

Guide For Supervisors 25 (1987). 

Dr. Molly .Joel Coyu, Commissioner of Health, advised the Task 

Force that estimates place last year's nationwide costs of 

substance abuse in terms of health benefits and reduced 

productivity at appro~imately 99 billion dollars. The Department. 

of Personnel reports that of the 3,902 State employees who 

utilized Employee Advisory Service in fiscal year 1989, 18.5 

percent had drug problems dnd 11,9 percent had alcohol problems. 

In 1986, in his Blueprint for a Drug-Free Workplace, Governor 

Kean noted that the costs of the battle against illegal drugs 

"are not limited tot~~ price of.incarcerating convicted drug 

pushers or of providing treatment programs for dru9 addicts, but 

also include higher medical insurance premiums, worker 
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compensation expenses, and decreased employee productivity due to 

absenteeism, slow-downs, mistakes and sick leave." Governor 

Thomas H. Kean, Blueprint for a Drug-Free New Jersey 5 (1986). 

In 1987, the.Legislature.enac.ted the Comprehensive Drug Reform 

Actof 1986 finding.that •unlawful use, manufacture and 

distribution of controlled dangerous substances continues to pose 

a serious and pervasive threat to the health, safety and welfare 

of the citizens of this State." N.J.S.A. 2C:35-l.l. 

Abuse of illegal drugs affects health, productivity and 

safety in many ways. Drug abusers are known to neglect 

nutrition, sleep needs and their general health, which makes them 

more vulnerable to disease and illness generally. N.I.D.A., 

Strategic Planning for Workplace Drug Abuse Programs 3 (1987). 

Repeated use of cocaine can cause chronic fatigue, 

convulsions, depression, irritability, memory problems, nasal 

bleeding, paranoia and severe headaches. President's Commission 

on Organized Crime, America's Habit: Drug Abuse, Drug 

Trafficking, and Organized C_rime 16 (1986). 

Marijuana smoking harms.the lungs. and may cause bronchitis,· 

emphysema and lung cancer; it brings about chronic mental change. 

Id. at 39, 42. Mariju~na use affects psychomotor performance, 

short-term memory, concent:ration, logical thinking, trar:::king 

performance, glare recovery, coordination, depth perception, time 

sense and peripheral vision. Id. at 41; Schwartz & Hawks, 

Laboratory Detection of Marijuana U.S.C., 254 JAMA 788 (1985). 

Regular use of marijuana has been identified as a cause of 

amotivational syndrome. America's Habit, supra at 41. 
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Substance dependence in general is characterized by a pattern 

of procuring, taking and recovering from the effects of the 

drugs; severely dependent persons allocate virtually all of th~ir 

time around these.activities. American Psychiatric Association, 

Diagnostic and Statistical Manual. of Mental Disorders- (3d ed 

1987). As Dr. Robert J. Pandina explained to the Task Force, the 

effects of drug use extend far beyond intoxication. 

Abuse of illegal s1 ·.bstances is of particular concern because 

of its long term affect on health and fitness for employment. 

Controlled dangerous substances are classified as such on the 

basis of their addictive properties. N.J.S.A. 24:21-6 to -8.1. 

The substances are illegal because they are harmful and likely to 

cause debilitating dependence. 

The New Jersey Supreme Court recently gave a graphic account 

of what the Court described as "the devastating effect of drugs" 

on the life of one attorney who was disbarred for 

misappropriation of client funds: 

It cannot be doubted that respondent's 
judgment was impaired by coc-aine. Anyone 
who doubts the effect of cociaine on the 
health and well-being of the young peison 
need only to read this record. At first 
attracted to the drug by its promise of 
heightening his mental prowess while he 
was working the long hours of a young 
Rate Counsel, respondent soon became 
pathetically dependent. His respiratory 
tract became so severely damaged by the 
ingestion of the drug that he bled from 
its use. Had he not checked himself into 
a detoxification program in early 1984, 
he is certain that he would have died. 

Matter of Steinhoff, 114 N.J. 268, 271 (198~). The Court's 

opinion describes how drug abuse affected all aspects of the 
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attorney's practice from his dress, to his neglect of clients, to 

his mishandling of trust a.ccounts. Id. at 269. 

Evidence o'f the sort outlined above led the Task Force to 

£:ind that use of illegal drugs may cause impairments that endure 

beyond intoxication and that·prolonged abuse of drugs has serious 

effects on the health and faculties of drug abusers. 

It led the Task Force to conclude that drug abuse increases 

workplace accidents, leads to increased absenteeism, raises the 

cost of health care benefits, and undermines State efforts to 

maintain an effective and efficient workforce. 

On the basis of this evidence, the Task Force found that drug· 

abuse threatens the safety and working conditions of State 

employees and the safety and security of the public. 

Finding 8, 9 & 10: ILLEGAL CONDUCT RELATED TO CONTROLLED 
DANGEROUS SUBSTANCES AND STATE EMPLOYMENT 

The Task Force found that the illegal possession, use, sale 

or distribution of drugs, in or outside of the workplace, is 

inconsistent with the conduct reasonably exP.ected_of State 

employees who hold their positions as a public trust. It 

concluded that current illegal use of drugs is incompatible with 

State employment. Persons who are involved with illegal drugs 

are involved in criminal conduct. N.J.S.A. 2C:35-l et seq. 

While public policy obviously precludes all persons from 

violating the criminal laws of this State, the Legislature has 

taken special action to disapprove criminal conduct by public 

employees. Both the forfeiture of office and civil service laws 
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provide employment sanctions for criminal conduct by State 

employees. N. J. S .A. llA: 4-11, 2C: 51-2 ;_ N. J .A. C. 

4A:2-2.3(a)(S}-(6). The policy expressed in these laws is 

required in a system of State employment that is based on "merit 

and fitness." 

"(O]ur government is founded upon trust." State v. Gregorio, 

186 N.J. Super. 138 (Law Div. 1982). State employees who commit 

crimes undermine that foundation. 

Respect for the law and confidence in 
public o:ficers cannot be compelled. 
These attributes stand as a voluntary 
tribute to just laws and integrity in 
public office. While they exist, both 
the law and the official will retain 
public trust. 

Hayes v. Hudson County Bd. of Freeholders, 116 N.J. Super. 21, 26 

(App. Div. 1971) (quoting People ex rel. Keenan v. McGuane, 13 

Ill.2d 520, 150 N.E.2d 168, 177 {1958)). State employees 

stand in a fiduciary relationship to the 
people whom they have been elected or 
appointed to serve. As fiduciaries and 
trustees of the public weal they are 
under an inescapable obligation to serve 
the public with the highest fidelity. In 
discharging the duties of their office 
they are required to display such 
intelligence and skill as they are 
capable of, to be diligent and 
conscientious, to exercise their 
discretion not arbitrarily but 
reasonably, and above all to display good 
faith, honesty and integrity. 

Driscoll v. Burlington-Bristol Bridge Co., 8 N.J. 433, 47~-75 (1952) 

(citations omitted). "The enforcement of these obligations is 

essential to the soundness and efficiency of our government, which 
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exists for the benefit of the people who are its sovereign." Id. at 

476. 

The Legislature has embodied this common law doctrine of public 

trust in the forfeiture of office statute, which is applicable to all 

State employees. State v. Botti, 189 N.J. Super. 127, 140-41 (App. 

Div. 1983) (equating the forfeiture of office law and the common law 

doctrine of public trust). Crimes and offenses that impact on the 

performance of duty violate the public trust. See N.J.S.A. 2C:51-2; 

Botti, 189 N.J. Super. at 140-41 (forfeiture of office upon mayor's 

conviction for mail fraud in private business transac~ions). 

For these reasons, the Task Force found that illegal drug-related 

_ activity is inconsistent with- conduct that is reasonably expected of 

employees who hold their positions as a public trust. For these 

reasons, the Task Force found that current illegal use of drugs is 

incompatible with Stat~ employment. Matter of Carberry, 114 N.J. 574, 

578 (1989) {"use of illegal drugs is incompatible with with the 

integrity of the State Police"). 

A minority of the Task Force objected to these findings. The 
.. 

n1inority contends that the State d6es not reguiate the conduct and 

private lives of its employees away from the workplace with respect to 

other criminal conduct and, therefore, should not do so here. In the 

Public Advocate's view the rule creates a risk of unfounded or 

retaliatory accusations relating to non-workplace conduct. In the 

majority's view, the f,irfeiture of office law refutes the first claim: 

serious crimes result in forfeiture regardless of their relationship 

to performance of duty. N.J.S.A. 2C:51-2. Because use of illegal 

drugs undermines effectiveness, efficiency and the public trust the 
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. . 
majority found. that an absolute prohibition of illegal conduct related 

to drugs is a justifiable regulation of conduct that affects fitness 

for public service .. Further, the risk of reliance on unfounded and 

retaliatory accusations is no different here than in_any other 

context. 

A related finding lends additional supports employees who 

illegally use drugs may be more susceptible to coercion than employees 

who do not engage in this conduct. While there is no hard evidence to 

support this finding, logic compels it. Use of illegal drugs 

· necessarily brings the user into contact and cooperation with persons 

who are engaged in illegal drug trade. As a result, persons engaged 

in illegal conduct gain knowledge of the ongoing·illegal activity of a 

State employee who uses drugs. Further, dependence on illegal drugs 

necessitates acquisition of funds to support the habit. Employees who 

use illegal substances, therefore, place themselves in a position to 

be influenced and pressured that is not occupied by all others. 

There is ~recedent for this finding. The United States Supreme 

Court drew this inference· of susceptibility in National Treasury 

Employees Union v. VonRaab, u.s-. , 109 S. Ct. 1384, 103 L. Ed. - --- . 

2d 685 (1989). President Reagan fouhd that illegal use of drugs 

creates the possibility for coercion of federal employees. Executive 

Order 12564 (1986). While the finding clearly has greater validity 

for employees who hold law enforcement positions or perform other 

duti~s involving the detection, apprehension, prosecution or detention 

of drug offenders, the danger of coercion and improper influence of 

other employees is always present to some extent. 
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Findings 11: THE ACCURACY & RELIABILITY OF DRUG TESTING 

There are a variety of methods of testing for drugs. 

Chemical analysis of blood, hairj saliva and urine reveals traces 

of substances that have been recently ingested. D. Masai, supra 

at 60. Depending upon the drug and the method of chemical 

analysis employed, toxicologists estimate that a test may uncover 

traces of illegal substances used from four to 45 days prior to 

the collection of the sample. Id. at 61. These drug tests do 

not measure "impairment" in the sense that blood alcohol or 

breath alcohol tests measure legal intoxication. At some future 

date blood alcohol tests might be used to measure impairment, but 

scientists have not yet agreed on the level of any controlled 

substance that inqicates impairment. Id. at 61. Thus, this 

finding addresses the ability to drug tests to accurately and 

reliably detect the presence of controlled substances. 

Urinalysis is the dr-1g test that is most frequently employed. 

Id. It ~s the method of testing proposed in this policy. 

-· Urinalysis is favored for several reasons. It is less 

intrusive and less expensive than testing blood. Because 

urinalysis tests have been widely performed there is more 

information concerning the reliability, proper methods of 

administering and costs of urinalysis tests than there is 

concerning testing of hair or saliva. Further, there is a wealth 

of State experience on this testing method. Both the State 

Police and the Departm~nt of Corrections have employed urinalysis 

to test for use of illegal drugs for several years. Furthermore, 
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courts throughout the country have evaluated the reliability of 

urinalysis tests. See, e.g., National Treasury Employees Union 

v. VonRaab, __ U.S. __ , 109 S. Ct. 1384 (1989). 

The Task Force concluded that use of dual urinalysis tests -­

an initial screen.for specified drugs, Enzyme Multiplied 

Immunoassay Technique (EMIT); followed, if positive, by a 

confirmatory test, gas-chromatography/mass-spectrometry (GCMS) 

is preferable to any other testing method now available. 

Drug testing cannot be effective if it is not reliable. The 

Task Force concluded that tests conducted under the following 

circumstances were sufficiently reliable: ~onitoring sufficient 

to reduce the opportunity for tampering; adherence to strict 

chain of custody to assure the source and integrity of the 

sample; analysis by a qualified laboratory and review of results 

by a qualified professional; reporting of a positive result only 

if a positive EMIT result is confirmed by a GCMS test; retaining 

a portion of sample for independent testing by an employee who 

wishes to procure it. The procedures section of this proposed 

policy, Section XIII, sets forth a system for t~sting that 

includes these components. The United State Supreme Court has 

described drug tests of this sort administered under these 

circumstances as "highly accurate." VonRaab, __ U.S. __ , 109 

S. Ct. at 13 

Dr. Molly Joel Coye, who does not object to testing under all 

circumstances, explained that laboratory error is possible and 

that drug-wise employees may well be able to avoid detection by 

temporary abstinence or tampering with the test. Dr. John P. 
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Morgan described studies that had revealed false positive and 

false negative test results. All experts, however, agreed with 

Dr. Richard Saferstein that C..CMS testing, when properly 

performed, is highly accurate. All conceded that human error 

accounted for inaccuracies in GCMS tests. Further, all agreed 

that positive results that are accurate but that are attributable 

to ingestion of certain foods or over-the-counter medications can 

be screened out if the=e is proper review by a qualified 

professional. The Public Advocate's privacy concerns with this 

screening process and the majority's response are discussed in 

the Commentary to Finding 13 of this Section. 

The majority of the Task Force concluded that requiring 

performance of GCMS tests by certified laboratories that are 

periodically tested for error will produce accurate and reliable 

tests. Similarly, it concluded that monitoring and other 

safeguards for tampering that were explained by the Substance 

Abuse Coordinator for the Department of Corrections testing 

: program will reduce the possibility of tampering. The Task Force 

was not persuaded that th~ remote possibility of_error or 

tampering under these circumstances called for abandonment of a 

valuable tool for detecting illegal use of drugs. See VonRaab, 

U.S. __ , 109 S. Ct. at (dismissing such an objection to 

drug testing as "unpersuasive"). 

Finding 12: DRUG TESTING IS A MEANS OF PROMOTING A DRUG-FREE 
WORKPLACE 

Urinalysis identifies traces of illegal drugs in the sample 

examined. The Task Force has concluded that administering an 
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accurate and reliable. test that reveals recent, pas·t use of 

illegal drugs will serve to promote the State's interests in 

safety and the efficiency and e.f_fectiveness of its workforce 

despite its inability to indicate some scientifically identified 

level of - •impairment ... • 

As discussed above,_ the effects of the illegal use of drugs 

do not end with intoxication that is visibly reflected by 

difficulties with gross motor coordination. Drug tests allow the 

State to identify applicants and employees who may be suffering 
.. 

from the residual- effects of drug use and, therefore, may be 

unsuited to perform duties ~n which ·they would pose a risk to 

themselves or others. As Dr. Robert J. Pandina explained to the 

Task Force, tests that measure impairment alone such as visual 

observations and gross motor disturbance -- do not detect the 

subtle and distinct effects of drug ab~se. Urinalysis 

reasonably, if not perfectly, detects these potential risks. 

Drug tests are clearly critical to maintaining a drug-free 

workplace when there is lit,tle opportunity to observe work 

performance. An applicant cannot be monitored for impairme·nt on . 

any day other than the day of an interview. Similarly, employees 

who work unsupervised much of the day -- transportation workers 

and law enforcement officers are examples -- cannot be 

continuously observed. Problems with their work performance may 

be revealed only by the tragic results of a lapse in proper 

performance. In these cases, drug tests are an important, and 

indeed may be the only, means of detecting the risk before the 

tragedy. 

-46-



Even where visual observations lead to a reasonable suspicion 

that an employee is illegally using drugs, urinalysis is 

necessary to_confirin or refute that suspicion. While some 

members of the Task Force were of the view that an employer's 

sole concern should be impaired work performance and not the 

source of impairment, others did not agree. 

First, r-easonable suspicion testing is a means of deterring 

as well as detecting illegal use of drugs. While experts 

disagree on the deterrent value, the Task Force has concluded 

that testing is a reasonable deterrent. 

Second, knowledge that an employee is using illegal drugs is. 

important in determining the appropriate employment action: it is 

clearly critical if the employee is one whose duties involve law 

enforcement respbnsibilities or tasks that might jeopardize the 

safety of the public or the employee if improperly performed. As 

the New Jersey Supreme Court stated after noting the dangerous 

· and sensitive duties performed by State Troopers, "Equally 

obvious is the need for troopers to remain drug free. The use of 

illegal drugs is incompatible with the integrity of the state 

police and with the ability of troopers to perform their duties." 

Matter of Carberry, 114 N.J. 574, 578 (1989). See also Copeland 

v. Philadelphia Police Dept., 840 F.2d 1139 (3d Cir~ 1987) 

(noting the City's interest in maintaining public trust in the 

police department, the court concluded that the city could 

dismiss police officers who use illegal drugs), cert. den. 

U.S. , 109 S. Ct. 1636 (1989). 
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Further, all experts who addressed the Task Force noted that 

drug testing provides information that is important to 

rehabilitation efforts. Some experts, along with some members of 

the Task Force, felt that only persons, involved in the 

rehabilitative p~ocess should be privy to that information and 

that disc.losure to the employer represents an unwarranted 

invasion of privacy and, perhaps, a violation of professional 

ethics. 

The majority, however, concluded that if the State is serious 

about providing an effective and efficient workforce and 

establishing~ ~tandard of conduct that preclud~s use of illegal 

drugs by State employees at all times, drug testing is necessary. 

Only the employer can hold employees to this standard of conduct. 

Only an employer can demand that an employee, who can be retained 

despite illegal use of drugs, seek treatment and refrain from the 

illegal use of drugs. Knowledge that an employee has used 

illegal drugs is critical knowledge if.the State is to fulfill 

its re~ponsibility to maintain "an adequate, efficient and 

effective public workforce," State v. Local 195, IFPTE, 179 N.J. 

Super. 146, 153 (App. Div. 1981), certif. denied, 89 N.J. 433 

{1981). The State workforce must act in a manner that inspires 

public respect for the law and public confidence in government. 

Hayes v. Hudson County Bd. of Freeholders, 116 N.J. Super. 21, 26 

(App. Div. 1971). In the majority's view, any intrusion upon 

privacy is warranted, and there is no violation of patient 

physician privilege where tests are perfonned at the request of 

the employer for employment purposes. Such physical examinations 
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are, common. See generally Skinner v. Railway Labor Executives 

Ass'n, __ U.S._, 109 S. Ct. 1402, 103 L. Ed. 2d 685 (1989); 

E.E.O.C. v. New Jersey, 631 F. Supp. 1506 (D.N.J. 1986). 

Further, the State should do its part to deter and, where 

possible, ;~habilitate persons who illegally use drugs. In 

commenting upon the most recent information available on the drug 

problem in this nation William J. Bennett explained, 

Non-addicted users still comprise the vast bulk of 
our drug involved population. There are many 
millions of them. And each represents a potential 
agent of infection for the non-users in his 
personal ambit. 

But there is good news, too. Though compared 
to addiction, non-addicted behavior is the more 
common and contagious form, it is a~so more 
susceptible to change and improvement. The same 
general techniques employed to slow and mixed 
effect with addicts may achieve markedly better 
.results with non-addicts. Casual and regular drug 
users are much more easily induced to enter 
treatment, for example, and they are much more 
likely to reduce or cease their use as a result of 
it. 

In fact, all the basic mechanisms we use 
against illegal drugs -- to raise their. pricef to 
restrict their availability; to intensify legal and 
social sanctions for their sale, purchase and use: 
and to otherwise depress general demand for them 
have a more immediate a·nd positive behavioral 
effect on non-addicts than on addicts. 

The White House, Natio:ial Drug Control Strategy at 11-12 (1989). 

The State should utilize drug testing and the information it 

provides to the benefit of non-addicted users in the workforce .. 

These persons are likely to respond to treatment and employment 

sanction and at risk of developing debilitating dependency if 

they do not. 

For all of these reasons, the majority of the Task Force 

concluded that drug testing would foster the State's interests in 

-49-



safety and in an efficient and effective workforce. 

The Public Advocate took exception to.this conclusion. That 

Department opposes drug testing on the ground that it does not 

detect impairment and that only on-the-job impairment is a. proper 

concern for an employer. The Public Advocate posits that 

training supervisors to detect impairment of employees in the 

workplace and use of coordination tests that measure impairments 

are less intrusive than requesting an employee to submit a urine 

sample and more successful in detecting impairment. 

The United States Court of Appeals For th!,! District of Columbia 

Circuit recently rejected similar challenges. That Court found 

drug testing to be- a reasonable method for the army to deal with 

its responsibility to ensure that it civilian employees did not 

create dangerous risks even though dru~test~ng does not measure 

on-the-job impairment. National Federation of Federal Employees 

v. Cheney, F. 2d (O.C. Cir. 1989) (1989 U.S. App. Lexis 

12963, at 8). It found the tests the appellants recommended as 

an alternative to d.rug t~sting no less intrusive or degrading 

than urinalysis. Id. at __ (Le~is at 9). The majority of the 

Task Force, for the reasons discussed above and especially in 

light of Dr. Pandina's information on the long term and subtle 

effects of drug abuse, was not convinced that other devices or 

visual observations alone could successfully detect these subtle 

impairments. One expert who addressed the Task Force on 

neurobehavioral techniques he was developing was unable to 

provide the group with literature on the program. The majority 

was also concerned that alternative tests would not identify the 
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source of impairment in any case. As discussed above, illegal 

use of drugs by State employees is a proper concern of State 

employers. 
~ 

'rhe Departments of Health and Human Services, while not 

opposed to drug testing in.all.circumstances, .generally view drug 

test results as a tool for rehabilitation rather than employment 

action. To that extent, the Department of Health shares the 

Public Advocate's view that employers need not normally know the 

cause of impairment. That Department, however, does not dispute 
. . 

that employees.who perform sensitive duties cannot remain on the 

job while using illegal drugs and recognizes that use of illegal 

drugs may preclude an employee from being qualified to serve in 

the law enforcement area. 

The majority concluded that drug tests provide information that 

is critical to promoting the interests.furthered by maintaining a 

drug-free workplace and to deterring illegal use of drugs. 

Finding 13: THE CONSTITUTIONAL RIGHTS OF EMPLOYEES 

In responding to the Governor's charge to develop·a drug 

testing policy that "equitably balances employee rights with the 

State's vital interest~ in public safety and in promoting and 

·maintaining a drug-free workplace," the Task Force considered the 

impact of drug testing on the individual rights of employees. 

1. Employee Rights Implicated by Drug Testing 

Drug testing is a means of reducing illegal use of drugs by 

the State workforce that is not without impact on the rights of 
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employees. A drug test administered by the State as employer .i.s 

a search within the meaning of the Fourth Amendment of 

States Constitution and Article I, paragraph 7 of the Nti:hl' .Jers 

Constitution: it implicates an employee's constitutional right to 

freedom from unreasonable search and.seizure. U.S. Const, a.mend. 

IV; N.J. Const. art. I, para. 7; National Treasury Employees 

Union v. VonRaab, _U.S._, 109 S. Ct. 1384 (1989); Fraternal 

Order of Police v. City of Newark, 216 N.J. Super. 461, 466 (App. 

Div. 1987). Drug tests administered·to State employees for 

employment purposes must be reasonable under the totality of the 

circumstances: constitutional reasonableness is a quest.ion of 

the balance of the need for the particular search against the 

invasion of the personal rights that the search entails. 

Fraternal Order of Police, 216 N.J. Super. at 470; VonRaab, 

U.S. at , 109 S. Ct. at 1393. 

The drug testing method the Task Force proposes requires an 

employee to submit a urine sample for testing. Both the ess 

9f collecting this sample of bodily fluid and the analysis of 

that sample are intrusions upon·· an employee's reasonable 

expectations of privacy. Skinner v. Railway Labor Executives' 

Ass'n~ __ U.S. __ , 109 S. Ct. 1402 {1989). As the Public 

Advocate notes, urination is a private act and analysis of a 

urine sample can reveal information about an employee's health 

that is highly personal and unrelated to illegal use of drugs. A 

drug test may require an employee to reveal medical problems that 

would otherwise be unknown. 

The test authorizei under this policy will test only for the 
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presence of specified controlled substances. Employees will be 

requested to reveal information on use of prescription drugs or 

over-the-counter medications that are known to lead to positive 

drug test results, but medical information will not be otherwise 

revealed. 

The Task Force carefully considered the impact of drug 

testing on these privacy interests in evaluating the propriety of 

drug testing. 

2. The Ultimate Balance 

The majority of the Task Force concluded that whether the 

individual rights implicated by drug testing were outweighed by 

the State's vital interests depended essentially upon two 

factors: 1. the sensitivity of the employee's position -- i.e., 

the degree to which illegal use of drugs by a person performing 

the employee's duties would threaten the State's interest in 

public and workplace safety or the enforcement of the criminal 

laws of this State; or, 2. the existence of facts giving the 

ernployei; a reasonable b.asis to suspect that an employee is 

illegally using drugs. · 

The Task Force concluded that an equitable balance of 

interests called for testing of all applicants for Sensitive 

Positions and, under narrowly drawn circumstances, for random 

testing of employees who hold Sensitive Positions. See 

Commentary to Sections V and VI, 2 and 3. The Task Force 

concluded that no other applicants should be tested, and that 

other employees should be tested only if there is a reasonable 

basis for suspecting that the particular employee to be tested is 
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illegally using drugs. See Commentary to Section VI, 1. 

The Public Advocate -- on the ground that testing is often 

unreliable, does not address the serious problem of abuse of · 

legal substances, does not detect impairment, entails a 

significant intrusion upon an employee's reasonable expectations 

of privacy, and that impairment can be detected by other means -­

concluded tnat drug testing was unreasonable under all 

circumstances. The Department of Health objected to all but 

reasonable suspicion testing. 

For the reasons sti'\ted above, the view that drug testing was 

always inequitable was not. shared by any other agency represented 

on the Task Force. The testing provisions of this policy reflect 

the points at which the majority of the Task Force deemed that an 

equitable balance.of the individual interests implicated and the 

State interests furthered calls for drug testing. 

Findings 14 & 15: THE STATE SHOULD PROVIDE TRAINING ON SUBSTANCE 

ABUSE And ENCOURAGE EMPLOYEES TO SEEK TREATMENT FOR SUBSTANCE 

ABUSE PROBLEMS 

The Task Force has found that the State should provide all 

employees with training on substance abuse and on available 

programs for treatment of substance abuse problems and should 

actively encourage and work with employees to ~oluntarily seek 

treatment for substance abuse problems. As discussed in the 

Commentary to Findings 5, 6, and 7 of this Section, substance 

abuse has a tremendous impact on public safety and the 

effectiveness and efficiency of the workforce. It has a 

-54-



devastating impact on the lives of substance abusers and those 

around- them. 

For all these reasons, the Task Force found that the State 

should provide its employees with training and with information 

on available treatment programs. This training and 

rehabilitation are critical components of a drug-free workplace 

policy designed to eliminate the illegal use of drugs and its 

harmful. effects. Education on the dangers of substance abuse and 

encouragement of voluntary participation in substance abuse 

programs are important means of dealing with substance abuse 

problems before they are revealed in poor job performance or 

seriously endanger health and safety. 
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SECTION III: COMMENTARY 

This Section of the Policy sets forth three standards for 

employee conduct. 

Prohibition of Criminal Conduct Involving Controlled 

Substances. Subsection 1 provides that all State employees are 

required to refrain from the illegal use, possession sale and 

distribution of drugs at all ti.mes. The Task Force believes that 

the State should establish and enforce this standa~d. 

The Task Force fou,d that criminal conduct involving 

controlled dangerous substances is inconsistent with conduct 

reasonably expected of State employees who hold their positions 

as a public trust. Finding 8, Section II. The Task Force found 

that illegal use of drugs is incompatible with State employment. 

Finding 9. The Task Force found that State employees who 

illegally use drugs may be more susceptible to coercion and 

improper influence. Finding 10. Illegal use of drugs, in or 

outside of the workplace, has ·deleterious effects bn·safety ~nd 

on the effectiveness and efficiency of the workforce. Findings 

5, 6 and 7. These findings lead the Task Force to recommend that 

the State require all employees to refrain from the illegal use, 

possession, sale and distribution of drugs at all times. 

The Task Force has concluded that the State cannot overlook 

its role in ensuring that employees who are involved with illegal 

drugs change their course of conduct. Data for 1988 show that 

across 21 cities, 53 to 90 percent of male arrestees tested 
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positive for an illegal drug. Bureau of Justice Assistance F'Y 

1988 Report on Drug Control 18. In 1986, Governor Kean noted 

that 50 percent of the crimes prosecuted in this State are 

drug-related, and that nearly one-third of all convicted 

offenders were under the influence of drugs when they committed 

their crimes. Blueprint, supra at 7. The Governor stated: 

Despite enhanced law enforcement and the 
increased availability of more dangerous 
drugs, .drug dealing and use continues 
to flourish. The reason is obvious. 
Widespread demand for controlled 
substances means that distributors can 
reap enormous profits. 

Id. The Executive Summary of President Bush's National Drug 

Control Strategy identifies society's over-permissiveness with 

r~~~-t to drug use as the first of several "fundamental themes" 

that underlie the National Strategy to control illegal drugs. 

Executive Summary, National Drug Control Strategy 3 (1989). The 

State, which employs some 80,000 workers, should take a lead in 

instructing its employees that conduct that contributes to this 

national problem is unacceptable and will lead to either 

discipline and necessary rehabilitation or discharge. 

As William J. Bennett explains in his Introduction to the 

National Drug Control Strategy, "non-addicted users still 

comprise the vast bulk of our drug-involved population." The 

White House, National Drug Control Strategy 11 (1989). These 

persons most often remain in the workforce, enjoy the pleasures 

· of drugs and are "willing and able to proselytize" drug use. Id. 

Their drug use is high1y contagious. Id. Their behavior, 

however, is "susceptible to change and improvement." Id. The 
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State should deter this conduct by members of its workforce. 

By force of federal law governing grant recipients and 

Executive Order of Governor Kean, State government prohibits all 

illegal drug activity in the workplace. Because the State has a 

duty to provide safe public services, an efficient and effective 

workforce and a safe workplace, because State employees must obey 

the law to promote the public trust and because drug abuse has 

adverse effects in the workplace and throughout the State, the 

Task Force concluded that it is appropriate· for State Government 

to require its employe~s to refrain from the illegal possession, 

use, sale and distribution of drugs at all time~. 

A minority of the Task Force views this standard as an 

improper attempt to regulate private lives and off-the-job 

conduct. The minority argues that the State does not have 

analogous rules prohibiting State employees from engaging in 

other criminal conduct. For the reasons stated above and in the 

Commentary to Findings 8, 9 and 10, the majority disagrees with 

the propositions and the conclusion. 

Reporting Illegal Drug Activity in the Workplace. 

Subsection 2, a. requires supervisors who reasonably 

believe that that there has been an incident involving the 

illegal possession, use, sale or distribution of drugs in the 

workplace to report such incidents to the department or agency 

head. The Task Force believes that these reports are essential 
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if the State is to fulfill its legal responsibility to maintain a 

workplace that·is free·of drug crimes~ Executive Order No. 204; 

Public Law 100-960, Title V, ·subtitle D. 

Subsection 2, b. requires departments and agencies to 

encourage employees who reasonably believe that a drug offense 

has been committed in the workplace to report the incident. 

Both reporting provisions are. triggered when there is a 

re_asonable belief that an offense has been committed. The 

reasonable belief standard serves.two purposes. First, it avoids 

placing supervisors or ~mployees_ in the position of ferreting out 

.crime: there must be a reasonable bel~ef. Second,-it protects 

employees who might b~ the subject of a report: reports are not 

to be filed unless the facts would lead-a reasonable person to 

believe an offense had been committed in the workplace. 

These reporting provisions were the subject of vigorous 

debate by the Task Force. The Department of Law and Public 

Safety opposes the provision as drafted. That Department takes 

the position that both supervisors and employees without 

supervisory authority shoul~ be required to report drug offenses 

in the workplace. In that Department's view, the State's 

responsibility to eliminate this dangerous arid illegal conduct in 

the workplace is one that extends to all employees. The 

Governor's Office of Employee Relations shared this view. 

The majority of the Task Force took the position set forth 

in the policy. 
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Referral of Reports to the Division of Criminal Justice. 

Subsection 2., c. requires department and agency heads who 

receive reports of illegal possession with intent to distribute, 

sale or distribution of· drugs in the workplace to forward the 

report to the Director of the Division of Criminal Justice prior 

to taking any employment action other·than that necessary to 

maintain safety or order. 

The purpose of this referral requirement ie to leave the 

investigation of criminal conduct and the decision to prosecute 

to the State agency charged with the enforcement and prosecution 

of the criminal law. N.J.S.A. 52:17B-101. Initiation of 

disciplinary action by a department or agency head could 

interfere with an ongoing criminal investigation or have adverse 

impact on the admissibility uf evidence in a criminal 

prosecution. The referral system is designed to preserve both 

the rights of employees and the integrity of criminal 

investigations. It is also, however, designed to protect the 

ri~hts of emp_loyees. Investigation of criminal conduct requires 

both expertise and knowledge of the co'nstitutional rights of 

criminal suspects. 

There was much debate over the proper formulation of this 

provision. The Department of Law and Public Safety took the 

position that all reports of all illegal drug related activity, 

in or out of the workplace, should be forwarded to the Division 

of Criminal Justice prior to initiating disciplinary action. As 

drafted, the provision does not require referral of reports of 

illegal use of drugs in the workplace and .does not require 
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referral of reports of any drug-related conduct outside of the 

workplace. 

Other departments concluded that reports of illegal 

possession with intent to sell, distribution or sale, in or out 

of the ·workplace, should be forwarded to Criminal Justice. The 

Public Advocate opposed mandatory referral and takes the position 

that agency heads should retain the discretion to determine the 

proper means of addressing employee misconduct. 

The majority of the Task Force concluded that the position 

set forth in the polic~ strikes the proper balance. 

Report of Criminal·Charges. Subsection 3 requires employees 

who are formally charged with or convicted of an offense 

prohibiting the possession, use, sale or distribution of drugs to 

report the charge or conviction through established departmental 

channels. This procedure is designed to allow the department or 

agency to make a timely decision on the propriety of allowing an 

employee who has been charged with or convicted of a drug-related 

crime to remain in the workforce. 

State policy expressed in statutes and regulations 

governing public employees support this provision. Civil Service 

law explicitly recognizes that it is proper for the State 

to consider whether an employee who has been charged with a crime 

should remain in the workforce pending resolution of the charge. 

N.J.S.A. llA:2-13; N.J.A.C. 4A:2-2.5(a)(2). The State must 

consider whether an employee who has been convicted of a crime 

may remain in the workforce. N.J~S.A. 2C:51-2. And, Executive 
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Order No. 204 requires State employees to report convictions for 

drug offenses committed in the workplace. 

Giv_en the impact of drug abuse on the workplace and the fact 

that illegal drug-related conduct is inconsistent with conduct 

reasonably expected of_State employees, the majority of the Task 

Force agreed that this standard was important to promoting a 

drug-free workplace. 

A strong minority, including the Department of Higher 

Education, objected to the portion of this standard that requires 

reporting of formal charges of crime. These members of the Task 

Force objected on the ground that employees are _not univers~lly 

re~ired to report formal charges or convictions and on the 

ground that this requirement subjects employees to scrutiny on 

the basis of allegations,_possibly entirely unfounded, alone. 

The majority did not agree. An indictment is a charge 

returned by a grand jury after a finding that there is probable 

cause to believe that the person committed the crime• charged. 

State v. Gonzalez, 114 N.J. 592, 608 (1989). A person charged 

with a crime by way of complaint is entitled to a hearing to 

determine whether there is probable cause for the complaint. R. 

3:4-2; Gonzalez, 114 N.J. at 598, 607 (the question of whether 

persons charged with disorderly persons offenses, other than 

traffic offenses, are entitled to~ probable cause hearing before 

disposition of the charge is not resolved). Thus, a formal 

charge is not entirely unfounded. The Legislature has expressly 

recognized that pending criminal charges are a proper concern for 

State employees. N.J.S.A. llA:2-13. In the area of charges of 
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conduct involving controlled dangerous substances, which has 

· tremendous impact on the workplace, it is reasonable for the 

State to request its employees to provide this public information 

concerning the lodging of formal criminal charges. 
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SECTION IV: COMMENTARY 

This section defines the scope of application of this 

proposed policy . 

. ,-, ·. . . . . . 

·subsection 1: Departments and Agencies Subject to This 

Uniform Policy. Subsection 1, consistent with Governor Kean's 

directive to develop a Sta~ewide drug-testing policy, proposes 

that this policy apply in all departments, agencies, boards and 

commissions in the Executive Branch, including the Office of the 

Governor. 

Subsection 2: Uniform Criteria for Drug Testing. As 

subsection 2 provides, this proposed policy states all 

circumstances under which departments and agencies will 

administer drug tests to applicants and employees. Drug testing 

is authorized on the basis of employee conduct and the 

sensitivity of the duties of the position an applicant seeks or 

an employee holds. Differences in testing depend upon these 

uniform criteria not upon the department or agency to which an 

employee is assigned. 

There was some debate as to whether departments and agencies 

should be required or merely authorized to conduct drug tests 

under the circumstances delineated in this proposed policy. For 

the reasons discussed in the Commentary to Sections V and VI, the 

Task Force concluded that applicants sub1ect to testino unde~ .., -
this proposed policy must be tested. The reasonable suspicion, 
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random and medical testing of employees, in.contrast, is 

authorized, not required. No drug testing may be cond.ucted under 

circumstances not authorized in this Policy. 

Subsection 3: Uniform-Testing. Procedures. Subsection 3 

provides that all drug tests-must be performed according to the 

procedures included in this proposed -policy. 

Subsection 4: Uniform Employment Consequences. Subsection 4 

provides.that all departments and agencies must employ the same 

criteria in determining the appropriate einJ?loyment consequences 

for employees who illegally possess, use, sell or distribute 

drugs. 

Requiring departments and agencies to administer drug tests 

under uniform guidelines would not greatly advance a Statewide 

drug-free workplace policy if employees who engaged in similar 

conduct were subject to varying consequences depending upon the 

department or agency to which _th_~y w,ere assigned. Under thi~ 

proposed policy; employment consequences may vary depending upon 

whether the employee voluntarily sought assistance with a 

substance abuse problem, the sensitivity of the duties the 

employee performs and the employee's conduct and work-history, 

but all departments and agencies must apply the same criteria in 

determining appropriate employment consequences. 
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Subsection 5: Substantive and Procedural Rights. Subsection 

5 provides that all departments and agencies must afford 

applicants and employees the notice and hearing rights outlined 

in this policy. 

Subsection 6: A Prospective Policy. Subsection 6 states a 

rule of prospective application for this proposed policy. While 

the proposed policy should control all drug testing and 

disciplinary action based on the illegal possession, use, sale or 

distribution of drugs after its effective date, it is a 

prospective document and is not intended to invalidate any prior 

department or agency action. 

Subsection 6: Exemption for Testing Required by the Federal 

Government. Subsection 6 also states a narrow exception to 

uniform application of the provisions of the proposed policy. 

The sole exception is for drug testing_ authorized by federal law. 

For example, federal law now requires drug testing of certain 

transportation workers and employees of the Department of 

Military and Veterans Affairs and it conditions receipt of 

federal funds upon additional drug testing. Nothing in this 

proposed policy should be construed as an attempt to preempt 

current or future federal drug-testing requirements or to 

preclude a State agency from participating in a program tha~ 

conditions receipt of federal funds on drug testing. 
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SECTION V: COMMENTARY 

This section sets forth proposed drug-testing policy for 

applicants. 
, . . . 

Applicants Who Will.Be Tested. ·section 1 proposes that each 
·-: . . ·: . . . 

department and agency be required to test a~l applicants for 

Sensitive Positions for illegal use of drugs. The test is to be 

administered., as a condition of appointment, to an applicant who 

has been selected for the position. This testing requirement 

also applies to current employees who seek appointment to ·a· 

Sensitive Position. No department or agency has unilateral 

discretion to identify, or refrain from identifying, positions 

that are Sensitive. 

The criteria and procedure for identification of Sensitive 

Positions are fully discussed in the Commentary to Section VII. 

In general, Sensitive Positions are those with great potential 

for impact on the State's vital interests in maintaining a 

drug-free workplace -- i.e., t:tipse in which improper or 

inadequate performance of duties _would pose a tlireat to the 

safety of the public or the workforce or to the admin.istration of 

the criminal justice system. 

The Task Force concluded that the State has a compelling 

interest in avoiding appointment of a person who is illegally 

using drugs to a Sensi·.ive Posiiion. It believes that this 

interest outweighs an applicant's interest in freedom from the 

intrusion upon any reasonable expectations of privacy entailed in 
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submitting a urine sample for analysis. The United States 

Supreme Court has held.that drug tests administered to employees 

who seek promotion to positions of this sort are constitutionally 

reasonable. See National Treasury Employees Union v. VonRaab, 

U.S. __ , 109 s. Ct. 1384 (1989). The Task Force is not 

aware of any case that has held that a·drug test administered to 

an applicant for a sensitive position is an unreasonable search. 

Applicant testing is the most common form of workplace drug 

testing currently conducted in the nation. The Bureau of Labor 

Statistics estimates that 3.9 million job applicants were tested 
. 

in 1988 and that 11.9 percent of them tested positive for illegal 

use of drugs. The White House, National Drug Control Strategy 56 

(1989). 

The New Jersey Department of' Corrections began testing 

applicants in 1987. Between October of 1987 and October of 1988, 

14 percent of the applicants tested, 599 of 4036, tested positive 

for illegal use of drugs (these figures exclude six applicants 

who tested positive but subsequently submitted proof that they 

were using prescribed drugs). All of these applicants ~ad been 

advised that they would be required to submit to a urine test for 

illegal use of drugs as a condition of appointment. Of the 2010 

applicants for the State Police Academy who were tested for 

illegal use of drugs only 11, or .5 percent, tested positive. 

The Task Force considered the results of applicant testing 

reported by the Department of Corrections and State Police and 

concluded that drug testing of applicants is important to 

selection of a workforce fit to perform the duties of the 
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positions identified as Sensitive under this Pol.icy. Even if one 

were to assume that an average of the positive test rt1t.es 

found by the State Police and the Department of Corrections 

reflected the rate of drug abuse among applicants for Sensitive 

Positions, testing would be warranted to prevent the staffing of 

Sensitive Positions with that percentage of persons using illegal. 

drugs. 

Task Force Debate: Applicant· Testing. The Department of 

Labor and the Office of Employee Relations supported a policy 

that would require testing of all applicants. These members 

considered the impact of illegal use of drugs on the safety, 

efficiency and integrity of the workforce sufficient to require 

the State to exclude all applicants who use illegal drugs. 

The Departments of Corrections, Transportation and Higher 

Education articulated the need for testing of applicants for 

Sensitive Positions. 

The proposed policy reflects the majority position: testing 

all applicants would be administratively burdensome·and cost 

prohibitive. Further, applicants appointed to non-sensitive 

positions can typically be monitored for effective and efficient 

performance during a working test period without substantial risk 

to safety or law enforcement. Testing is required to prevent 

placing a person who illegally uses drugs in a Sensitive 

Position. 
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Task Force Debate: Requiring Departments and Agencies to Test. 

Employees for Sensitive Positions. Having determined that 

applicants for positior,s identified as Sensitive under this 

Policy could be tested for illegal use of drugs, the Task Force 

concluded .that no department or agency should have the discretion 

to refrain from testing th~se applicant·&. Leaving the decision 

to test applicants for Sensitive Po.sitions to the various 

departments and agencies could result. in disparate testing 

practices; despite a uniform testing policy. An applicant 

testing policy shotild be fair and. rational. Allowing for 

di.£ ferences based solely on departmental affiliation would be · 

neither. Appropriations will be required to ensure that all 

departments and agencies can comply. 

In essence, the debate on this issue is whether the Governor 

sought a policy that would establish uniform lim.its on testing or 

uniform testing ;c'equ.irements. The minority views Governor Kean's 

Executive Order as one designed to limit unwarranted drug testing 

not to compel all testing that is justified~ The Public Advocate 

believes that applicant testing should.. be.within the discretion 

of the agency head and should.not be mandated. The minority 

views budgetary constrlints of individual departments as an an 

additional concern. 

Consequences for Applicants Who Test Positive for Illegal Use 

of Drugs .. Subsection 1, b. requires rejection of an applicant 

who tests positive for the illegal use of drugs. It also 

. requires an applicant to meet certain ~onditions before again 
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seeking appointment to any Sensitive Position in State 

Government. 

An applicant who subsequently seeks appointment to a 

Sensitive Position in State government following a positive 
--. . .. 

preemployment drug test: must submit. some credible evidence that 

he is not illegally using drugs and must agree to unannounced 

drug testing as a condition of employment. The department or 

agency offering a Sensitive-Position to such an applicant has the 

discretion to set the time period for unannounced testing; but 

the period may not exceed one year. These requirements are 

contained in subsection 1, b.(i). 

The proposed policy does not attempt to enumerate or quantify 

the sort of proof that an applicant must offer as "some credible 

evidence" of refraining fron, unlawful use of drugs. This is an 

issue that must be addressed on a case-by-case basis. A negative 

drug test administered under reliable circumstances should 

suffice4 

Subsection 1, b.(ii) provides that no departm~nt or agency 

is required to appoin·t an app°Iicant who meets these requirements. 

The employer's discretion to make appointments according to merit 

and fitness .is retained~ 

These restrictions on ctpplication for a Sensitive Position 

following a positive drug test r~present an attempt to equitably 

balance the iriteresti at stake. The Task Force considered the 

restrictions essential to preservation of the interests served by 

testing these applicants. 
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On the other hand, the Task Force concluded that a positive 

test should not preclude an applicant from seeking a position 

that is not sensitive; such a bar would result in treating the 

applicant differently than others who apply for a non-sensitive 

position. The Task Force also concluded that a positive test 

should not always bar an applicant from future appointment to a 

Sensitive Position, either permanently or for a set period of 

time. If an applicant is otherwise qualified for the Sensitive 

Position, is drug-free and is willing to submit to unannounced 

testing to confirm that he remains drug-free, then he should be 

eligible for consideration. While several alternative approaches 

were debated, the reapplication provision adopted received 

unanimous support. 

Employment Ap-olications for Sensitive Positions. Subsection 

1, c. requires applications for Sensitive Positions to call for 

information on positive drug tests, prior employment action based 

on illegal drug-related conduct and prior convictions for illegal 

use, possession, sale or distribution of dr.ugs. The purpose is 

twofold. First, the information will prevent circumvention of 

the reapplication requirement without necessitating a registry of 

positive test results. Second, the information will ensure 

similar treatment of applicants who have engaged in similar 

illegal drug-related conduct. 

The Public Advocate argued that an applicant should only be 

required to disclose positive results of drug tests adrr:iniste::::-ed 

by the State; the concern was for reliability of tests 
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administered by private employers because such tests are 

not necessarily subject to procedural protections equivalent to 

those of this proposed policy~ The majority of the Task Force 

was satisfied that appointing authorities are experienced and 

well-equ.ipped to evaluate the significance of the information 

contained in an employment application. 

Appeal Rights. Subsection 1, d. provides that an applicant 

who is entitled to challenge a rejection from State employment 

under the provisions of the New Jersey Administrative Code, 

N.J~A.C .. tit. 4A, ch. 4, subch. 6, may invoke those appeal rights 

and challenge a rejection based on a positive drug test. 

Applicants not protected by the Civil Service laws may invoke 

departmental procedures equivalent to those specified in Section 

VIII, 3., b. 
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SECTION VI: COMMENTARY 

This Section contains the Task Force recommendations for drug 

testiI?-g State empl~yeei; ., ; 

. •' .. .-_. 

SUBSECTION 1: REASONABLE SUSPICION DRUG TESTING 

Subsections 1, a. and b.: Reasonable Suspicion Drug Testing: 

Criteria & Review Procedures. 

The Task Force proposes authorizing drug tests that are based 

on reasonable suspicion. Subsection 1, a. defines reasonable 

suspicion. -·As subsection l, b. (i) provides, a department or 

agency must ·be able to identify facts that provide an objective, 

reasonable b"asis to suspect that a drug test of a particular 

employee will produce ~vidence of illegal use of drugs in order 

to require an employee to submit to a drug test on this basis. 

A drug test based on reasonable suspicion is, simply put, a 

one given when there is good cause, which can be articulated, to 

!:Uspect that· the employee who will be tested is illegally using 

drugs. The department need not be able to prove that the 

employee is using drugs or even that it is probable that the 

employee is using drugs~ it need only have facts sufficient to 

provide a reasonable basis to suspect that the employee is 

illegally using drugs. 

While several members of the Task Force would have preferred 

a more precise definition of reasonable suspicion, none is 

available. The standard is a common sense, non-technical 
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standard that must be applied on a case-by-case basis in light of 

the facts known. 

An example illustrates the problem of an attempt to delineate 

circumstances- sufficient to establis.h reasonable suspicion. 

Information offered·by a concerned spouse might ordinarily give 

rise to reasonable suspicion but probably would .not if the 

employee is one who regularly performs all assigned tasks in a 

1;.imely and acceptable canner.and the· couple is one that has 

recently separated. The Task Force concluded that the best 

definition of reasonable suspicion is one that -explains the 

inquiry: whether the f~cts- involving .a particular employee 

provide an objective, reasonable basis to suspect that a test 

will produce evidence of drug use. 

In order to •nsure that ~n employee is not stibjected to a 

drug test unless there is sufficient evidence to warrant 

reasonable suspicion, subsection 1, b. (ii) requires prior 

approv~l by a responsible person who has reviewed a statement o~ 

the objective·facts supporting the. test. No~aliy the approval 

-of the department or agency head or designee will suffice. If, 

however, the facts sup,,crting the test include evidence of 

illegal possession with intent to distribute, sale or 

distribution of drugs, the approval of the Director of the 

Division of Criminal Justice is required. 

The approval of the Director is required in order to protect 

the integrity of ongoing criminal investigations and the rights 

of employees. The concerns are the same as those raised by the 
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issue of referral of reports of illegal conduct to the Director 

of the Division of Criminal Justice. See Commentary to Section 

III. 

Task Force Debate on Approval By the Director of the Division 

of Criminal Justice. A minority of the Task Force objected to 

any requirement of app~oval by the Director of the Division of 

Criminal Justice. See Commentary to Section III. 

The Department of Law and Public Safety, in contrast, 

believes that the Director's approval should be required in all 

cases. Prior approval would ensure that no drug test was 

administered until the Director determined to forego criminal· 

investigation. See Commentary to Section III. Further, review 

by the Director would ensure that the basis for a request to 

perform a drug test is adequate. 

The Department of Personnel objects to the requirement of 

approval by the Director in cases involving drug offenses not 

occurring in the workplace. That Department also objects to the 

absence of a time limit for Director appro~al ·and ·recommends that· 

the Director's failure to respond within five days should be 

deemed an approval of the test. 

The majority of the Task Force concluded that review by the 

Director was important in cases involving evidence of illegal 

possession with intent to distribute, distribution and sale of 

drugs but that the approval requirement would unjustifiably 

interfere with a department's ability to deal with impaired 

employees in cases involving use alone. The minority stressed 
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that departments would be free to take action 

testing in all cases and noted that there are 

courses where there is evidence of impairment. 

drug 

ternative 

The Need For-Training.Of Supervisors. All members agree that 

implementation of a reasonable suspicion testing program will 

require training of supervisors and of persons who will 

responsible for review and approval of test requests. 

Department of Law and Public Safety stresses that 

be critical in the absence of a requirement of review by the 

Director of the Division of Criminal Justice. 

requires such training. 

tion XII 

The Propriety of Reasonable Suspicion Testing. For 

reasons discussed in the Commentary to Finding 12 of Section II, 

the Task Force concluded that reasonable suspicion drug tests are 

an important means of furthering the variety of State interests 

served by maintaining a drug-:-free workforce. Where there is 

reasonable su~~icion that an individual employee is illegally 

using drugs, the individual employee's right to freedom from the 

intrusions entailed in a drug test is outweighed by the State's 

interests in maintaining a drug-free workforce. 

As the Appellate Division of the New .Jersey Superior Court 

has stated, "The reasonable individualized suspicion test fairly 

accommodates the legitimate interest of employee privacy without 

unduly restricting the public employer's opp6rtunity to monitor 

and control the use of drugs by its employees." Fr. Order of 
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SAMPI..-:E 

DRUG SCREEHING MEDI CAT! cti FORM -

ANSW'ER ).LL QUEST!CNS 

THIS CONFIDENTIM. FORM IS USED ONLY TO ).SSIST THE DEPARTMENT 
TO IDENTIFY 'A POSSIBLE LEGITIMATE REASON FOR ANY POSITIVE TEST 
RESULTS. 

l. 10.VE YOU TAKEN >.NY MEDIO.TION IN THE LAST THIRT'i(30) D1'.YS:? ---
2. IDENTIFY THE MEDICATION -------------------
3. WHEN WAS THE LAST TIME YOU TOOK THE MEDICATION _______ _ 

4. WHAT DXTOR PRESCRIBED THE MEDic>.TION ------------
5. WHAT PHARMACY FILLE.D THE PRESCRIPTION ------------
6. W:-V.T IS THE PRESCRIPTION NU'MBER ---------------

7. LIST THE NON-PRESCRIPTION, OVER THE COUNTER MEDICATIONS TAK.EN 
lN THE PA.ST 30 DAYS. ( LIST COUGH MEDICINE, COLD TABLETS, 
.ASPIRIN I °ETC. ) 

l. DATE TAAEN ------------- -----------
2. D.!.'.i'E '1'.AJ:.Etl ------------ -------
3. DATE TAKEN ------------- -----------

SIGNATURE OF MONITOR SIGNATURE OF EMPLOYEE/APPLICANT 

DATE A.ND TIME SOCIAL SECURITY NUK3E...."R. 



APPLICM'T 

AcrNOWLKDGRMENT 

1. l HAVE PREVIOUSLY BEEN ADVISED ~T THE NEW J'ERSE1 DEPARTMENT 
OF-'----------.,,,.......,,.,-_,.,,..-=-__, WILL SCREEN ALL APPLICANTS FOR SENSITIVE 
POSITIONS FOR THE ILLEGAL USE OF DRUGS. 

2. · ONE OF THE CONPITIONS FOR EKPLOYMENT WITH THE NEW JERSEY 
DEPARTMENT OF _____ FOR A SENSITIVE POSITION IS MY 
COMPLIANCE WITH REGULATIONS REµTING TO THE TESTING FOR THE 
ILLEGAL USE OF DRUGS. 

3. THE MONITOR WILL BE T'"rlE SA.."IB SEX >.S ME. 

. . . 

4. . 1 to.Y ~!QUEST 'IW.T I M>.Y PROVH>E NO UR!ME S>.KPLES. ONE S>.MPLE 
w:r LL BE llP7 f'ROZ~ roR :-ce. FOR ). PERlOD OF THlRT'i {30) D.l.YS. IN nra 
~I T'rl.>.T l WlSH TO CH).LLENGE THE RESULTS OF MY TEST I I OR . MY 
LEG.l.L Rf.PRESE.ITT>.TlV! MUST IMXE.DI>.TELY NOTlFY nra PEPAATK!'XI' 
or ___ --:--:-:-::-::-::-:-'.::::: Of MY INTEtrT!ON TO CHALLE.~GE "nfE RESl.11 .. TS AT 
).. CE.RTlflE.D 1),-.BORXTOR'i Of Xi' CHO!CE; >.T MY EXPDISE. ~Y1SE 1 

f"ROZE.N S>Ji'.PLES \ilLL BE. DESTROYED >.T THE £.X.PlR>.TION Of 30 D>.YS. 

5. IN THE EVE.h"I' I AM UNABLE TO PROVIDE ENOUGH URINE FOR THE TEST 
SAMPLE AT THE TIME REQUESTED I I WI LL BE GIVEN >.. REASONABLE 
PE.~IOD OF TIME, NOT TO EXCEED EIGHT HOURS, '1'0 PRODUCE A 
SUFFICIENT. AMOUNT OF URINE. LIQUIDS WILL BE MAf)E AVJ..!LABLE 
TO ME. F.i.ILURE TO PROV!DF. Ji.'T' LEJ .. s:r sn 1:-1:.- ":·:: l!:!!t!::: ~-i..?.~ EZ 
l.·ONS1D1::RW 1-. P.E:1.JSAI., Aim MY APPLICJ..T!ON REJECTED. 

6. SHOULD I REFUSE TO PROVI'oE A SA?-'.i.PLE OF URINE FOR J..Nl...LYSIS, MY 
APPLICATION WILL BE REFUSED. 

A??LICA .. l•-.:J _________ _ DATE 



S A M P L E 

EMPLOYEE 
).OJ;WI,fi)G~ 

l >,C~Q\11,E.DGt "flO.T THE DEPARTMENT. OF ~:--:::-;-:::-:--=-:-:-==--=-~--- H>.S 
INFORMED ME TH>,T· 'I'HEi' HAVE REASOt-lN)LE SUSPICION 'riiAT I MAY BE VSl.HG 
lLL!G.l.L DRVGS/' NAACOTICS, OR CHE1'11C.US \iHICH K.l.'f EFFECT Mi' 
pt.RfORlWCt. THE HOtUTOR REPRESENTING niE DEPARTMENT H.\S INFORMED 
ME. OF THE ,OLLC'wlNG: 

1. I Ji>.V! p.R,E\llOUSLY BEEN A!>VlSF.D ntAT THE NE'w JERSEY DEPAA~ 
OF ----=--==~"';";"'.:--;:::::--;-;~;-;::-;::-:~ BEG~ THE SCREEN I NG OF I TS 
EMPLOYEES FOR THE 1LL£G.l.L US£ or DRUGS Bi' OBTAINING \1R1NE S>.XPLES 
p\]RSUANT TO nn: DlR£CTIVE ISSUED ON. (date). 
1 F\JRnifR UNDET.ST>.ND THAT "l1i1S PROCR>.M BEC>..'1E EFfECT1V£ ON ·OR A.BOUT 

· (date). 

2. ONE Of THE CON'DlTlONS OF MY EMPLOYXF.NT 'Wlni THE NEW JF.RSEY 
DEP>..RTM&'T OF _ IS TH.l.T 1 ).BST>.lN YR~ T'RE "USE OF 
I LLEG>-L DRUGS, }J{D MY COt,(...PLlANCE WlTH REGUUTIONS RE..UTlNG TO THE 
TESTING FOR ra.E ILLEGAL USE OF DRUGS. 

3 • THE MON 1 TOR WlLt BE THE f, AME SEX >-.S KE. 

4. l MAY :REQ\JEST ). wrnress CF MY ~ CHOI ce IF THAT \H 111ESS l S 
11 LJ-RB y ~1) >. V}.. l LAB LE. 

5~ l M>.Y ~EQUES1' TrlAT l M.l.Y PROVIDE NO URINE S.l..M?US. ONE S>.."QI...E 
\ill LL BE. u.PT FROZEN FOR KE FOR 1-. PERIOD OF THlRT'i ( 30} D.l.YS. IN THE 
EV"DIT ~T I )t'J SF. TO CHALLENGE THE RESULTS OP MY TEST, I OR MY 
LEG.l.L Rf..PRESFXI'ATlVE MUST lKXL.DI>.TELY NCfI'lFY nrE DEPAA~'T 
OF ____ ~:--:--=-=-::-;:-:-;;:: OF MY l NTDrrl ON TO CH>..!,L~G E -"f'rl! RES UL TS >-. T 
">. Cf..RTlFlE.D I.>.OORA'!'ORY OF MY CHOlC!., >.T MY F..XPfl-lSE~ O'r'HP.:R'M'1S!, 
Fi<OZEN S>,MPLf.S 'tilLL ~F. t>E.STROYF.D >.T TH"£ ~lR>.TlON Of 30 D.1.YS. 

6. M'i R.EflJS).L TO PROVIDE>. S>.."'tPL..E OF URINE F'OR .lJ-1.).J,YSlS \iJLL BE. 
TREATED AS INSUB0RDINAT;ON. • 

7 .. 11-? THI! ~·~ I :.X \J}U,.BLe TO rx<.)v"] Dl::: EHOUt.H U"Rl~ F0!'>. THE TE~ 
_, ~;..;-:?"i..Z Or- DC::..:_;.,jw~ • i .-i1LL. ~c: G~VZH SUfFlCl ENT TlY.2 (l-1CfI' TO F..XCF..ED 

EIGHT (S} BO\JRS) ro PRODUCE THE SUFFlClEXl' »IOUtiT OF \ffil}(E. 
LlQ'UlDS VlLL BE l'V-DE >.V>.lt.ABL..E TO ME. F>.lLtrR.£ TO PROVIDE >.T LE.>.ST 
50 MlLLlLlTF.RS ( 2 oi.) OF VRlN"E KAY BE COHSIDE'.RED >. REF1.JS>.J.. .>Jm 
1 ~l LL BE SUSPENDED 'wlTd P>.Y, .PDmlNG >. EF.>JUHG. 

~pLOYE.R ---------
MONlTOR _________ DATE __ _ 



E'M"PLOYEE-RANDOM TESTING 

A.C1G10WLEDGEMENT 

I acknowledge that the Department of-----------,------ has 
informed me that RANDOM URINALYSIS TESTING will be conducted in the 
unit or group where I am employed, for the use of illegal drugs, 
narcotics, or chemicals which may .effect my performance. The 
monitor representing the Departrnen"t has informed me of the 
following: · ... :' ·• 

. ' 

1. I have previously been advised thq.t the New Jersey Pepartment 
of ------,---,-----,...,,....,,,-___,,,------- began the screening of its 
employees for the illegal use of drugs by obtaining urine samples 
pursuant to the directive issued on ·--,,-------=~--,-----<date). 
l further understand that this program became effective on or about 
______________ (date).· 

2. One of . the conditions of my employment with the New. Jersey 
Department of __ -=------:-:--- is that I abstain from the use of 
illegal drugs, and my compliance with regulations relating to the 
testing for the illegal use of drugs. 

3. The monitor will be the same sex as me. 

4. I may request. a ".'7i tness of my own choice, if that witness is 
nearby and available. 

'. 

5. I may request that I provide two urine sai~ples. One sa~ple will 
be kept frozen for me for a period of TH1RIT {30) days. In the 
event that I wish to challenge the results of my test, I or my 
legal representative must immediately notify the Depart~ent 
of __ -:-=-=----=--=--,---- of my intention to challenge the results at 
a certified laboratory of my choice, at my expense. Otherwise, 
frozen samples will be destroyed at the expiration of 30 days. 

6. My refusal to provide a sample of urine for analysis will be 
treated as insubordination. 

7. In the event I am unable to provide enough urine for the test 
sample on demand, I will be given sufficient time (not to exceed 
eight ( 8) hours) to produce the sufficient amount of urine. 
Liquids will be made available to me. Failure to provide at least 
50 milliliters ( 2 oz.) of urine may be considered a refusal and 
I will be suspended with pay, pending a hearing. 

EMPLOYEE MONITOR DATE ----------- --------- ------



Police v. City of Newark, 216 N.J. Super. 461, 473 (App. Div. 

1987) (dicta). 

A drug test administered for employment purposes is a 

constitutional search when it is based on reasonable suspicion. 

Several courts.have held that reasonable. suspicion of illegal use 

of drugs ·is an adequate basis for requesting an ·employee in a 

sensitive position to submit to a drug test. See, e.g., Copeland 

v~ Philadelphia Police Dept., 840 F.2d 1139 (3d Cir. 1989), cert. 

den. _ U.S. _, 109 S-. Ct. 1636 (1989). There is no autho·rity 

addressing reasonable suspicion testing of employees in 

non-sensitive positions, but·this appears to be attributable to 

the fact. that employees in non-sensitive positions who have 

challenged testing programs have not challenged "reasonable 

suspicion" testing. See, e.g., Harmon v. Thornburg, 878 F.2d 

484,486 n.1 (D~C. Cir. 1989). 

The Department of Personnel proposed a more restrictive 

standard for "1or cause" testing of employees who do no€ hold 

sensitive positions -- clear signs of duty impairment that pose 

a danger to the employee or others. This proposal found support 

from the Departments of Environmental Protection, Human Services 

and the Public Advocat~. The majority rejected this proposal for 

the reasons stated above. Further, as discussed in the 

Commentary to findings 5, 6 & 7 and 8, 9 & 10, there are-a 

rimltitude of workplace problems caused by substance abuse that do 

not rise to the level of "a clear danger to the employee or 

others" -- inattentiveness, excessive absenteeism and possession 

of drugs in the workpl1ce to name a few. In the majority view, a 



department or agency must have the discretion to require an 

employee to submit to a drug test when the employer has good 

reason to suspect that the employee is illegally using drugs. 

The proposed policy does not require a department or agency to 

perform tests on rea.sonable suspicion. 

Department Discretion to Conduct Drug Tests Based on 

Reasonable Suspicion. The proposed policy does not require a 

department or agency to conduct a drug test when it has 

reasonable suspicion. There are many reasons for this position. 

The decision to conduct a test on this basis calls for a careful 

assessment of all the facts involved; supervisors should not be 

placed in the position of violating policy if they assess the 

facts with undue caution. Further, testing is merely one of many 

means available for dealing with substance abuse in the 

workplace. Where the duties of a position are not sensitive a 

department or agency should not be precluded from utilizing 

others avenues -- e.g .. , emp.1.oyee performance can b~ documented, 

an employee can be referred to the Employee Advisory Service, a_nd 

discipline or discharge on the basis of performance or conduct is 

an option. 

SUBSECTION 2: RANDOM DRUG TESTING 

Subsection 2, a. defines "random drug testing," it is testins 

that is not based on a reasonable suspicion that a particular 
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employee is illegally using drugs: employees must be selected for 

random testing on a basis unrelated to their identity. 

Subsection 2., b. delineates the three circumstances under 

which random drug testing of employees who hold positions 

identif~ed as Sensitive under the criteria and procedure provided 

in Section VII may be required. 

Subsection 2, b. { i) : Law Enforcement Training Progrcu"tls. 

Subsection 2, b., (i), authorizes random drug tests of persons 

participating in a tra~ning program for a Sensitive Position in 

law enforcement. The trainees must have notice of the testing 

requirement prior to enrollment, and the testing program must 

have the approval of the Attorney General. 

A testing program of this sort has been in place in many 

police training academies of this State for several years. Since 

1988, this testing has been required in all academies by rule of 

the Police Training Commission. 

The Task_F.orce determined that random testing of all trainees 

who will be authorized to carry firearms and enforce the criminal 

laws of this State upon completion of training is critical. _The 

training process itself involves the handling of firearms and its 
I 

concomitant risks. Further, the State must take measures to 

ensure that its vital interests in public safety and proper 

enforcement of the criminal law are not undermined by entrusting 

the performance of these duties to persons who illegally use 

drugs. 

-80-



The New Jersey Supreme Court has recognized the State's 

responsibility to supervise officers who have the authority to 

carry firearms, use deadly force and enforce law and order; the 

Court has recognized that illegal use of drugs is incompatible 

with the integrity of law enforcement agencies and the ability of 

officers to perform their duties. Matter of Carberry, 114 N.J. 

574, 578 (1989). 

Such testing is apparently reasonable under federal 

constitutional standards. The United States Supreme Court has 

upheld a testing program in which all employees who apply for 

promotion to a position requiring them to carry a firearm will be 

tested for illegal use of drugs. National Treasury Employees 

Union v. VonRaab, __ U.S. __ , 109 S. Ct. 1384 (1989). The 

Federal District Court for the District of New Jersey has 

approved random drug testing of recruits participating in a 

training program for Corrections Officers. Poole v. Stephens, 

688 F. Supp. 149 (D.N.J. 1988). Federal courts have upheld 

random tests of officers already employed. Policeman's 

Benevolent Ass•n·v. Township of Washington, 850 F.-2d 133, 135 (3d 

Cir. 1988), cert. den. __ U.S. __ , 109 S. Ct. 1637 (1989); but 

cf. Fr. Order of Police v. City of Newark, 216 N.J.· Super. 461, 

473 (App. Div. 1987) (in a case decided prior to Carberry, 

VonRaab, the court invalidated, on State constitutional grounds, 

random testing of poli~e officers). 

The Department of Health is opposed to random testing under 

all circumstances. The Public Advocate correctly notes that this 

issue has not been resolved by the New Jersey Supreme Court under 
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the State Constitution. The Task Force, nonetheless, recommends 

random testing under the narrow circumstances identified in this 

policy. 

While one New Jersey trial level court, in an unpublished 
.. · . . 

opinion·which has no precedential value, invalidated testing 

under similar circumstances, that case was decided prior to the 

United Sates Supreme Court's decision in Skinner and VonRaab. 

See Sween~y v. Bergen County, (Ch. Div. 1988, Docket No. 

C-4175-87). VonRaab, which allows testing of applicants for 

promotion to positions that require an employee to carry· a 

firearm, supports the random tests proposed here. Further, 

several of the judicial decisions upon which the trial judge in 

Sweeney relied, have been overruled or reversed. The testing is 

clearly dist"inguishable froru the blanket random testing of sworn 

officers invalidated in Fr. Order of Police v. City of Newark, 

216 N.J. Super. 461, 473 (App. Div. 1987). Therefore, the Task 

Force concluded that it is appropriate to recommend continuation 

of this form of random testing in academies. 

Subsection 2, b. (ii}: Reasonable Suspicion of Illegal Use Of 
Drugs by a Group of Employees Holding Sensitive Positions. 

Subsection 2, b. (ii) authorizes random testing of an entire 

group of employees holding Sensitive Positions if there is a 

basis for reasonable suspicion that unidentified employees in 

that group are illegally using drugs. The reasonable suspicion 

required here, unlike that required under subsection 1, cannot be 

narrowed to an individual employee; it extends to the entire 
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group. A department or agency that seeks authority to conduct a 

random test on this basis must be able to demonstrate the factual 

basis for the reasonable suspicion. In addition, it must be able 

to demonstrate that testing all employees in the group identified 

is necessary to alleviate·a serious· threat to public safety. 

An example bestillustrates·the application.of this section: 

assume that numerous •crack" vials are found .in a locker room 

~sed by bus· drive.rs following the day shift bu.t before. the night 

shift.arrived. If a Department sought to conduct a random test 

on the basis of this evidence, it would be required to establish.: 

1. that the bus drivers hold positions identified as Sensitive 

pursuant to Section VII of this Policy; 2. that there was good 

reason to suspect, because there was limited access to the locker 

room, that one or more of the day shift drivers left the vials; 

3~ that the suspicion extends to the entire group of bus drivers 

to be test~d -- i.e., a test of the niaht shift or of drivers who 

were absent on the day in question·would not be warranted; 4. 

that the the use of crack by one or more of these bus drivers 

poses a threat to the.?ublic safety; and, s. that a random test 

of the entire group is necessary to alleviate the threat to 

public safety -- i.e., that the bus drivei~ responsible cannot be 

reasonably identified by other means, such as questioning. 

In order t.o ensure that all conditions are satisfied and 

that a test on the basis asserted is consistent with the 

constitutional rights of the employees, the test may not be 

performed unless the Attorney General approves it. Further, the 
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employees must have been notified that they were subject to 

testing on this basis. 

The Task Force concluded that the State's vital interest in 

public safety outweigh the individual interest of the. employees 

subject to. random testing when all of the requirements of this 

subsection are satisfied. Federal courts have upheld drug tests 

of employees in sensitive positions that-were not suppor.ted by 

any suspicion of drug use among the group to be tested. See 

VonRaab, __ u.s_. ~, 109 s. Ct. 1384; Skinner v. Railway Labor 

Executives' Ass'n, _U.S. __ , 109 s. Ct. 1402 (1989); see 

Harmon v. Thornburg, 878 F.2d 484, 489 (D.C. Cir. 1989) (the fact 

that a drug test is random does not require a "fundamentally 

different analysis from that pursued by the Supreme Court in 

VonRaab")~ 

The tests authorized here are distinguishable from the random 

tests disappro~ed by a New Jersey Court. In~a case involving 

random tests of officers employed by the City of Newark, the_ 

Appellate Division ruled the tests impermissible af~er finding: 

no evidence of illegal use amo~g group of officers; no· evidence 

of widespread use among officers of the department; no evidence 

of danger to the public; and some evidence that the City had 

information that would allow it to identify the officers who were 

illegally using drugs. City of Newark, 216 N,J. Super. at 

474-75. 

-84-

I 



Subsection 2, b., {iii): Random Testing of Employees in 
Sensitive Positions: When Illegal Use of Drugs Would Pose An 
Immediate And Substantial Threat to The Lives of Numerous 
Persons. Subsection 2., b.,(iii) authorizes testing of an entire 

group of employees who hold Sensitive Positions, without any 

suspicion of illegal use of drugs among the group. This testing 

is authorized only if the duties of the positions the employees 

hold are so sensitive that illegal u.se of drugs by an employee in 

the group would pose an innnediate and substantial threat to the 

lives of numerous ~rsons and the test is "necessary" for 

detection of illegal use of drugs by an employee in the group 

e.g., because the employees work under circumstances where 

neither their work product nor day-to-day performance can be 

observed. A department or agency must gain prior approval of the 

Attorney G€neral before conducting random tests authorized in 

this subsection. Further, the Commissioner of the Department of 

Personnel, the Director of the Office of Employee Relations and 

the employees in the group must.have been given prior notice of 

the plan to conduct random drug tests. 

This random testing proposal is limited to cases where a 

drug-related lapse could cause irreversible and calamitous 

results and drug testi,g is necessary to alleviate that danger. 

The majority of the Task Force concluded that the State's 

interests in public safety outweigh the individual rights 

implicated under circumstances of this nature. 

The Court of Appeals for the District of Columbia recently 
I 

employed similar analysis in upholding random urinalysis tests 

for civilian employees who i:·ilot airplanes and helicopters for: 
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the army. The Court considered the threat of irreversible harm, 

the employers need to avert it, and the difficulty of observing 

the perfonnance of these employees. The Court concluded that the 

government's interest in avoiding the substantial threat to life 

outweighed the employees' interest in freedom from urine testing. 

National Federation of Federal Employees v. Cheney, F.2d 

(D.C. Cir. 1989) (1989 U.S. App. Lexis 12963). One New Jersey 

Court has, in dicta, indicated that random testing of persons 

engaged in "extra-hazardous .. activities such as working with high 

voltage wires or nuclear energy might be permissible. City of 

Newark, 2~6 N.J. Super. at 476 n.12. 

Subsection 2, b. (iv): Other Random Testing Precluded. 

Subsection 2, b. (iv) precludes random testing under any 

circumstances other than those outlined in this section. It 

allows one exception for random tests that are administered with 

the express approval of the Governor. 

Task Force Debate: Attorney G€neral Approval. The Department 

of Personnel objects to the absence of a time limit for Attorney 

General approval of random testing. That Department suggests 

that a failure to approve within a specified time should be 

deemed approval of the test !equested. The Task Force rejected 

the position after considering the sensitivity of the judgments 

involved in testing without individualized reasonable suspicion: 

approval by default wo1ld defeat the purpose of the approval 

requirement -- careful scrutiny of the legal propriety of the 
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test proposed. 

The majority of the Task Force also considered but rejected 

the Department of Personnel's concern that it and ·th.t-? Governor.' s 

Office should be required to approve the random testing 

authorized in Subsection 2, b.", iii. The majority· conclu.ded that 

notice to the Department of Personnel and the Office of Employee 

Relations was an adequate check on the Attorney General's 

exercise of approval authority. The majority concluded that 

Department of Personnel's participation in the identif of 

Sensitive Positions gave that agency appropriate opportunity for 
I 

input, and that identification of these extra-sensitive positions 

and the question of the necessity for random testing to detect 

illegal use of drugs was best left to the department or agency 

and the Attorney General. 

SUBSECTION 3: MEDICAL TESTING 

Subsection 3, a.: Criteria for Medical Testing. Subsection 

3, a.- proposes aut}:lorizing departments or agencies to conduct 

drug tests in conjunction with regular medical examinations 

administered, as a condition of employment, to determine the 

fitness for duty of employees who hold Sensitive Positions. The 

drug test must be cond11cted in accordances with the drug· testing 

procedures outlined in this proposed policy; the department or 

agency must obtain prior approval of the Attorney General, and 

the employees cannot be tested unless they have been given prior 

notice that a test for illegal drugs will be part of the medical 

examination. 
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The Task Force concluded that employees in sensitive 

positions who were subjected to medical examinations for fitness 

could also be tested for use of illegal drugs. The additional 

test involves little, if any, intrusion additional to that 

involved in the medical examination and absence of traces of 

illegal drugs is highly relevant to fitness for positions that 

are Sensitive under the criteria set forth in this proposed 

policy. For these reasons, the Task Force recommends allowing 

drug test under these ~ircumstances. One New Jersey Court has, 

in dicta, indicated that such testing is permissible. City of 

Newark, 216 N.J. Super. at 469 n.6. 

Prior approval of the Attorney General is required to assure 

that departments and agencies do not institute regular medical 

examinations as a means of conducting unauthorized random 

testing. While the Task Force views this possibility as 

extremely remote, the Public Advocate expressed concern that the 

medical testing·provision, in conjunction with the random testing 

provisions, would have the effect of permitting wholesale random 

testing of employees in Sensitive Positions. That Department: 

also views medical testing as creating serious risks for a 

violation of professional ethics. As discussed previously, 

in the view of the majority medical examinations to determine 

fitness for duty are common and are not considered violative of a 

physician's responsibilities. 

The Department of Human Services objects to drug testing in 

conjunction with a medical exa~ unless the ex~~ is given in 
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connection with a.fitness for duty exam upon .return to duty after 

leave of absence related to the use of drugs. 

Task Force Debate: Attorney General Approval. The Department 

of Personnel objects to the requirement of Attorney General 

approval of drug testing in conjunction with medical 

examinations. That Department contends that the Department of 

Health is better suited to evaluate medical examinations. The 

majority viewed the issues involved as legal not medical. 

The Department of Personnel also objects to the absence of a 

time limit for Attorney General approval of medical testing. The 

Department suggests that a failure to approve within a specified 

time should be deemed approval of the test requested. The Task 

Force rejected the position after considering the sensitivity of 

the judgments involved in testing without individualized 

reasonable suspicion: approval by default would defeat the 

purpose of the approval requirement -- careful scrutiny of the 

iegal propriety -of the test proposed. 
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SECTION VII: COMMENTARY 

This Section provides the criteria and procedures that the 

Task Force proposes-. for' identification of Sensitive Positions. 

As stated in the introductory clause of subsection 1, each 

department or agency, in cooperation with the Department of 

Personnel, is to identify positions that are Sensitive under the 

criteria stated in this Section. 

Subsection 1, a.: Risk to Health and Safety. Subsection 1, 

a. deals with positions that the Task Force deemed should be 

identified as Sensitive because of the health or safety risk 

that an employee using illegal drugs would pose if allowed to 

perform those duties. The subsection sets forth a two part test: 

l. the duties must be such that improper or inadequate 

performance would present a substantial risk to the health or 

safety of the public, coworkers or the employee; and,, 2. the 

duties must involve one of the five enumerated activities or an 

activity that a department or agency can demonstrate would-pose 

an equally substantial threat to health and safety. 

Activities the Task Force has identified are: operation of a 

vehicle of public transportation; performance of maintenance work 

that affects the safe operation of a vehicle of operation; 

maintaining or operating devices that regulate the safe travel of 

vehicles of public transportation; carrying a firearm; and, 

operating heavy or dangerous equipment or machinery. 
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There was no dispute as to the propriety of the er ia 

Task Force selected for identification of these sa ty Sensitive 

Positions. The provision that allows departments or: 

opportunity to identify additional activities that 

criteria of this subsection is not intended to be 

construed. The Task Force has identified activities 

believes pose substantial threats if not properly or adequ,ate 

performed. The activities all involve the potential for 

immediate, serious and irreversible harm to life or 1 if 

performed by a person suffering from the effects of 111 

use of drugs. See Commentary to Findings 5, 6 and 7, Section II. 

Subsection 1, b. : Risk to The Criminal Justice Syst~3m. 

Subsection 1, b. deals with positions that the Task Force 

should be identified as Sensitive because of the threat to the 

enforcement and administration of the criminal law that an 

employee using illegal drugs would pose if allowed to perform 

those duties. The subsection sets forth a two 

duties must be such th~t improper or inadequate performance would 

present a substantial risk to the proper enforcement and 

administration of the criminal law; and, 2. the duties must 

involve one of the three enumerated activities or an activity 

that a department or agency can demonstrate would pose an equally 

substantial threat to proper administration of the criminal 

justice system. 

Activities the Task Force has identified are: direct 

responsibility for the enforcement of the criminal law; direct 
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access to confiscated controlled substances; direct 

responsibility for the supervision, custody or transport of 

persons charged with or convicted of crime or charged with 

delinquency or adjudicated delinquent. 

There was no dispute as to the propriety of the criteria the 

Task Force selected for identification of these 

criminal-justice-system Sensitive Positions. The provision that 

allows departments or agencies the opportunity to identify 

additional ~ctivities that satisfy the criteria of this 

subsec~ion is not intended to be broadly construed. The Task 

Force has identified activities that .it believes pose substantial 

threats to the apprehension, prosecution and detention of° persons 

who violate the criminal law if performed by persons who are 

themselves using illegal drugs. 

Subsections 2 through 5: Procedures Designed to Ensure 

Uniform Application of The Criteria. 

~upsectipns 2 through 5 outline a process for the 

identification of Sen·sitive Positions that the Task Force 

believes is necessary to, and will accomplish, uniform 

application of the criteria for identification of Sensitiv~ 

Positions. 

Subsection 2 proposes that departments and agencies submit 

lists of positions, either all positions in a Title or particular 

position numbers within a Title, that the department or agency 

deems Sensitive under the criteria stated in subsection 1. 

Reasons for the selection must be provided. The Department of 

-92-



Human Services ~bjects to this procedure~ That Department is of 

the opinion that the Department of Personnel is the 

appropriate department to determine and identify sensitive 

positions in a uniform manner. The majority determined that the 

procedure it adopted would provide necessary input from the 

departments and provide for uniformity through review by the 

Department of Personnel. 

Subsection 3 calls for the.Department of Personnel to review 

the lists submitted, consult with the Attorney General and 

approve or disapprove each entry. The Task Force, anticipates 

that the Department of· Personnel will compare lists .. submitted by 

various departments in recommending additions to and deletions 

from individual lists. 

Subsection 4 allows departments and agencies to seek 

amendments to final :lists. 

Subsection 5 requires prior approval by the Attorney General 

bef.ore.an applicant testing program is implemented. This 

requirement is designed to ensure that all substantive and 

procedural requirements of this proposed policy are satisfied. 

The process outlined in subsections 2 through 5 of this 

Section is designed to ensure that applicants and State employees 

are subject to drug testing under uniform criteria. 
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SECTION VIII: COMMENTARY 

This section delineates the procedures and states the 

consequences. for illegal. use, possession sale or distribution of 
. . . 

drugs by State employees. Subsection 1 applies where the · 

Department or Agency finds that an employee has engaged in this 

conduct. Subsection 2 applies where the employee seeks 

assistance with a substance abuse problem prior to any evidence 

of drug abuse or of a performance problem affecting the safety of 

the public or the workplace. 

Subsection 1: EMPLOYMENT CONSEQUENCES AND REHABILITATION WHERE A 
DEPARTMENT OR AGENCY FINDS THAT AN EMPLOYEE HAS ILLEGALLY 
POSSESSED, USED, SOLD OR DISTRIBUTED DRUGS. 

Subsection 1, a. p=opoRes meaijures that each departrnerit or 

agency should take when it finds that an employee has illegally 

possessed, used, sold or distributed drugs. An employee must be 

discharged unless the 01mployee agrees to and satisfies the 

conditions outlined in paragraphs (i) through (v) of subsection 

1, a. The.Task Force cie~ms these condit~o~s necessary ~o en~ure 

that an employee who is retained discontinues the illegal use of 

drugs. Each condition is discussed below. 

Rehabilitation. Paragraph {i) conditions continued 

employment on an employee's agreement to participate in any 

counseling or rehabilitation program required by the department 

or agency. The treatment program must be one that is approved by 

the Employee Advisory .Jervice of the Department of Personnel or 

by the department or agency and by any federal or state agency 
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responsible for approving or licensing treatment programs. The 

decision to impose this condition is left to the discretion of 

the department or agency; a majority concluded that 

rehabilitation might not be required in every instance. 

This provision was the subject of vigorous debate centering 

on the Employee Advisory Service of the Department of Personnel: 

the issue was whether departments or agencies could exercise 

discretion in selection of rehabilitative programs or whether the 

departments and agencies should be required to utilize the 

referral sys.tern of the Employee Advisory Service. 

The majori~y position is reflected in the proposed policy -­

discretion should be allowed. The Task Force, noting individual 

experiences indicating that the Employee Advisory Service 

currently lacks the resources to promptly respond to.employee 

needs, concluded that additional demands for services likely to 

be generated by this proposed policy could not be met by the EAS. 

The Department of Personnel cannot support this proposed 

policy because the policy does not incorporate mandatory referral 

to EAS. That D~partment's position is as follows: 1~ The 

Legislature has vested the power and duty to develop employee 

assistance programs to improve the efficiency and effectiveness 

of the public workforc~ in the Commissioner of Personnel. 

N.J.S.A. llA:2-ll(g), 11A:6-26(b); . 2. The Administrative Code 

currently provides a system for referral of employees to the 

advisory service that the Commissioner has established. N.J.A.C. 

4A:6-4.10; 3. The evaluation of an employee to determine whether 

rehabilitation or counseling is required is a matter beyond the 
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expertise of other departments and agenciesi 4. EAS has valuable 

experience with the records of licensed treatment programs, some 

are successful some are not; and, S. Successful rehabilitation 

requires monitoring and follow-up that cannot be accomplished 

through a referral system that does not include EAS and its 

follow-up programs for employees who return to the workforce. 

The Department of Law and Public Safety is constrained to 

join with the Department of Personnel in objecting to this 

provision of the proposed policy. The Attorney General finds the 

Department of Personnel's position on the statutory authority and 

responsibility of the Commissioner one that is well-taken. The 

Attorney General is concerned, however, with the perceived 

inability of EAS to respond to current needs and believes that 

additional funding and overall enhancement of the service may 

well be required. The Attorney General also stresses that it 

will be necessary for the EAS to work with the various 

department~ and agencies to develop a system that will all~w the 

employer to gain the information on the progress of employees who 

are referred to EAS for illegal use of drugs. This information 

is critical to sound employment decisions. lt is also critical 

if this State is to satisfy its responsibilities under the 

Federal Drug-Free Workplace Act, which requires grant recipients 

to certify that certain employees have successfully completed 

rehabilitation. The Department of Law and Public Safety is 

encouraged by the willingness of the Acting Commissioner of the 

Department of Personnel to work with the various departments to 

resolve these difficulties. 
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The Department of Health shares the Department of Personnel's 

concern that individual departments and agencies may not be 

equipped to approve and select treatment and rehabilitation 

programs. 

Agreement to Refrain from Illegal Use of·orugs. Paragraph 

{ii) conditions continued employment on the employee's agreement 

to refrain from the illegal use of drugs. The Task Force 

unanimously agraed that this condition is a necessary and obvious 

component of a drug-free workplace policy. 

Successful Completion of Required Counseling or 

Rehabilitation. Paragraph tiii) conditions continued employment 

on successful completion of ,my counseling or rehabilitation 

required by the department or agency. The Department of 

Personnel proposed a provision requiring participation in an EAS 

"aftercare" program in cases where the program selected by a 

department or agency does not include an aftercare component. 
. . 

The m~jority rejected thi~ proposal~. Follow-up after co~pletion 

of rehabilitation is an important concern, but is a concern that 

departments or agencies can address, as appropriate, in approving 

a rehabilitation or counseling program for the employee. 

Consent to Unannounced Testing. Paragraph (iv) conditions 

continued employment following a confirmed positive test on 

consent to unannounced drug testing for a reasonable period of 

time, not to exceed one year. This proposed provision is 
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designed to afford departments and agencies a means of assuring 

that an employee who can be retained following a drug test is 

refraining from the illegal use of drugs. 

Refraining from Illegal Use of Drugs. Paragraph (v) 

conditions continued employment on the employee's honoring of an 

agreement to refrain from the illegal use of drugs. 

Subsection 1, b: The Requirement of Discipline. Subsection 

1, b. provides that discipline must be imposed in all cases in 

which an employee who has received a confirmed positive test 

result is retained. Discipline may range from written reprimand 

to major disciplinary sanction. 

The reasons for proposing this requirement of discipline are 

manifold. The policy the Task Force recommends proposes the 

establishment of a standard of conduct that directs employees to 

refrain from this conduct at all ·times. The reasons that led the 

Task Force to propose this rule are compelling. See Commentary 

to Section III. The State cannot afford to have its ~mployees 

view the rule as a rhetorical platitude. 

Moreover, the Task Force believes that use of the 

disciplinary process to compel participation in rehabilitation 

will serve a salutary purpose. It will not only allow the 

employer to ensure that an employee refrains from this dangerous 

course of conduct but also encourage the employee to successfully 

complete rehabilitation. As discussed in the Co~~entary to 

Finding 12 of Section II, social sanctions of the sort proposed 
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here are effective with the users. of illegal drugs who are most 

likely to be in the workplace, those who are not yet hopelessly 

addicted. The disciplinary component, while arguably punitive in 

appearance, is designed to deter, and ensure the rehabilitation 

of, employees who are illegally using. drugs. 

This component of the proposed policy was vigorously debated. 

The Departments of Health, Higher Education, Human Services, the 

Public Advocate and Personnel object to the focus on discipline, 

and contend that the illegal use of dr11gs should be viewed as an . . 

issue of health and rehabilitation. ·The Public Advocate believes 

discipline should not be mandated and that agency heads should 

retain the discretion to determine the appropriate response to a 

positive test result. The majority agrees that substance 

dep~ndence is a se.rious health problem; . its victims require 

compassion. The majority does not, however, agree that the State 

can ignore the illegality of the conduct involved in this form of 

substance abuse or miss the opportunity to demonstrate to persons 

who use illegal drugs that they must desist from this course of 

conduct if they desire to co·ntinue in public service. :rurthe1:·, 

the majority notes that discipline may range from written 

reprimand to discharge and believes that this allows ample room 

for the exercise of appropriate discretion. 

As discussed in the Commentary to subsection 2 of this 

Section, in order to encourage employees to deal with substance 

abuse problems, the proposed policy provides that discipline 

should not ordinarily be imposed if an employee voluntarily seeks 
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treatment before the department or agency has reasonable 

suspicion of illegal use of drugs or conduct affecting the safety 

of the public or safety in the workplace . 

. Subsection 1, c: Retention Not Required. Subsection 1, c. 

clarifies that no department or agency is required to retain an 

employee who agrees to and complies with the conditions stated in 

subsection 1, ae and b. The sensitive nature of the employee's 

duties or the employee's work history and discipline record may 

require discharge. This provision preserves necessary discretion 

to maintain a fit workforce. 

The proposed policy is silent on the issue of reapplication 

for State employment by a person who has been discharged from 

State service for illegal use of drugs. The Departments of 

Personnel, the Public Advocate, Health and Human Services 

objected to the this silence. The Department of Personnel 

proposed a provision that would require a department or agency to 

consider an employee who had been discharged based solely on a 

confirmed positive drug test eligible -fo~ reemployment in a 

non-sensitive position and for rehabilitation following 

discharge. The Departments of Health, Human Services and the 

Public Advocate agreed with the general thrust of this proposal. 

The remainder of the Task Force, reasoning that there is no 

presumption of eligibility for reemployment in the case of any 

other discharge from State service, concluded that such a 

presumption would be inappropriate in this case. Silence on this 

issue leaves eligibility for reemployment in either a sensitive 
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or non-sensitive position following discharge for resolution on a 

case-by~case basis. 

Subsection 1, d: Employees Enrolled in a Training Program for 

Law Enforcement Officers. Subsection id. merely provides that 

an employee who is enrolled in a training program for law 

enforcement officers and who is found to have illegally 

possessed, used, sold or distributed drugs will be denied the 

appointment that would have followed. upon successful completion 

of the pz-ogram. 

·Subsection 2: VOLUNTARY PARTICIPATION IN TREATMENT PROGRAM. 

Subsection 2 is intended to -ncourage employees to seek 

assistance for substance abuse problems before there is 

reasbnable s~~picion of illegal use of drugs or of conduct 

affecting the safety of the public or safety in the workplace. 

Accordingly, subsection 2, a. provides that dis~ipline should not 

ordinarily be imposed if an employee voluntarily seeks the· 

assistance of the- department or agency or·EAS before the 

department or agency has evidence that would require it to take 

action. 

Iri order to ensur~ that employees who hold sensitive 

positions do not jeopardize safety while participating in 

treatment, subsection 2, b. r~quires an employee in a sensitive 

position to provide and authorize EAS or other treatment facility 
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to provide information relevant to the employee's progress in and 

successful completion of the counseling or rehabilitation 

program. 

This subsection states a strong preference for encouraging 

participation in necessary treatment programs .. While this 

subsection does not preclude discipline in all cases, the 

autho.rity to discipline an employee who voluntarily seeks 

treatment must be exercised in light of the purpose of this 

subsection -- encouraging voluntary participation in treatment 

programs. It was necessary to reserve the ability to discipline 

because illegal use of drugs by employees in some sensitive 

positions may render them unqualified to continue to perform 

their assigned duties. See generally Matter of Carberry, 114 

N.J. 574, 578 (1989). The Departments of Personnel, and the 

Publid Advocate supported a rule that would have prohibited 

discipline in all cases of voluntary participation. The majority 

concluded that discretion must be, as it is in other cases, 

reserved to the departments and agencies responsible for the 

supervising the work of the employee .. The Department of Labor 
. . . ' 

views the majority's formulation as potentially overrestrictive 

of department discretion. 

Subsection 3: HEARINGS. 

Subsection 3 details procedures for hearings and factors 

that must be considered in determining the appropriate 

discipline. 
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extent to which job performance was affected; whether the 

employee voluntarily reported the illegal use of drugs; prior 

disciplinary actions taken; and, the employee'_s wil~ingness to 

participate in rehabilitation. The focus is, as it is in all 

discipline of State employees, on correcting and eliminating 

problems that undermine the effectiveness and efficiency of the 

workforce. 

Subsection 3, f: Forfeiture. Paragraph f. merely states that 

where the forfeiture of office law requires discharge is 

compelled. N.J.S.A. 2C:51-2. 
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SECTION IX: COMMENTARY 

This Section specifies the consequences for applicants 

and employees who tamper with or refuse to submit to a drug test 

authorized pursuant to the provisions of this proposed policy. 

Subsection 1: TAMPERING 

Subsection 1, a. requires discipline of an employee who 

tampers with a drug test authorized under this policy, whether 

his own or that of another. The procedural provisions of Section 

VIII must be followed. 

Subsection 1, b. requires rejection of an applicant who 

tampers with an authorized drug test. The procedural provisions 

of Section VIII must be followed. 

Subsection l, c. advises that a person who tampers with an 

authorized test may be subject to criminal prosecution. 

Tampering with or fabricating physical evidence relevant to an 

official proceedi:!1-g 9r investigation. that is ongoing, pending or 

about to be instituted is a crime of the fourth degree. N.J.S.A. 

2C:28-4. 

Subsection 2: REFUSAL TO SUBMIT TO AN AUTHORIZED TEST 

Subsection 2, a. provides that no applicant or employee may 

refuse to submit to a drug test authorized pursuant to the 

provisions of this pro?osed policy. The proposed policy does not 

define "refusal." As the plai::i meaning of the term "refuse" 

denotes, it does not include inability to produce a urine sample. 
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While a minority thought it desirable to qualify the verb 

"refuse" with a modifier such as •wilfully" or "voluntarily," the 

majority concluded that the additional language would merely 

confuse what was clear. 

The rationale for this provision is obvious. If an applicant 

or employee can refuse a test without consequence, the purposes 

of the testing cannot be furthered. 

Subsection 2, b. provides that all departments and agencies 

must reject an applicant who refuses to submit to an authorized 

drug test. 

The proposed policy does not, as it does in the case of a 

confirmed positive applicant test, impose any restrictions on 

reapplication for a Sensitive Position by an applicant who 

refuses to submit to a drug test. A refusal, while an adequate 

and necessary basis for rejecting an applicant for a Sensitive 

Position, cannot be equated with a positive drug test. 

Subsection 2, c. proposes that an employee who refuses to 

submit to a drug test authorized pursuant to ·the provisions of 

this policy be disciplined for insubordination according to the 

procedures outlined in Section VIII of the proposed policy. 

The quantum of discipline for insubordination is left to the 

discretion of the department or agency. This subsection also 

proposes that employees who are en.rolled in a training program 

for law enforcement be denied the permanent appointment that 

would follow upon successful completion of the program. 
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SECTION X: COMMENTARY 

This Section requires departments and agencies to develop 

procedures for reporting criminal convictions, formal criminal 

charges and illegal drug-related activity in the workplace. 

Section III of the proposed policy requires these reports. The 

procedures required by this Section must specify a time-frame for 

reporting, and employees must be notified that failure to submit 

a required report will be treated as insubordination. 
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SECTION XI: COMMENTARY 

This section is prvposed in order to ensure that all persons 

who will be subject to the terms of the policy will have notice 

of its-provisions. The section recommends that each department 

and agency head be required to distribute this policy and the 

department or agency reporting procedures to each current 

employee. Applicants whom the department or agency intends to 

offer employment·must also be provided with these documents. 
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SECTION XII: COMMENTARY 

This Section emphasizes that the Department of Personnel, in 

cooperation with the Departments of Health and Law and Public 

Safety, will be required to develop training for employees, 

supervisors and collection site monitors. Training will be 

essential to the success of the proposed policy. 
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SECTION XIII: COMMENTARY 

This Section sets forth the procedures for performing drug 

ts authorized pursuant to the provisions of this proposed 

icy. 

Subsection A. Subsection A states that all drug tests must 

conducted in accordance with the procedures set forth in this 

-tion. It allows, however, for the Governor or his designee to 

~ify the procedures as testing technology advances. Further, 

bsections O, E and F, which refer to testing site facilities 

r procedures,. are necessarily in the form Of guidelines that 

ruld be followed to ensure the integrity of the collection 

cess. . 

Subsection B. Subsection B refers to the provisions of this 

oposed policy that authorize testing and requires completion of 

Drug Test Authorization Form (see Appendix D) before any drug 

st may be conducted. Thi~ provision is designe~ to ensure- t~a;_ 

test will be conducted unless all of the conditions for. 

sting are satisfied. 

Subsection C. Subsection C requires designation of 

llection sites and datails suggested requirements for adequate 

~llection sites. This subsection strongly suggests that 

partments and agencies cooperate to minimize the number of 
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J1,.PPENDIX A 

The Following Persons Addressed The Cabinet Task Force on· Drug 
Testing In The Workplace 

Dr. Molly Joel ~oye, Commissioner·of Health 

Monroe Drew, Program Director, Employee Advisory Services, 
Founder of New Jersey EAS Program - First in Country 

Dr. Charles Golden, Director of the Neuropsychology Clinic, 
Professor of Neuropsychology, Drexel University 

Dr. James L. Mastrich, Jr., Former Director of Employee 
Assistance Programs for Rutgers Medical School 

Nancy Miller, M.s.w., A.c.s.w., C.E.A.P., Employee Assistance 
Director, United Labor Agency 

Dr. John P. Morgan; Medical Professor and Director of the Program 
in Pharmacology, CCNY School of Biomedical Education, Associate 
Professor of Phannacology, Mt. Sinai School of Medicine, Adjunct 
Scholar, Center for the Study of Drug Development, University of 
Rochester · 

Eric Neisser, Legal Director, A.C.L.U. of New Jersey 

Dr. Robert G. Newman, President, CEO, Beth Israel Medical Center, 
New York City, President, CEO, Doctor's Hospital, New York City 

Dr. Robert J. Pandina, Scientific Director, Center of Alcohol 
Studies, Rutgers University, Instructor, New Jersey School of 
Alcohol and Dr,ug Abuse Studies 

Donald R. Philippi~ Bus-iness Manager, Local 195 International 
Federation of Professional and Technical Engineers 

Dr. Richard Saferstein, Chief Forensic Chemist, New Jersey State 
Police 
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REPORT OF THE 
SUBCOMMITXEE ON WORKPLACE llCOHOL ABUSE 

TO THE . 
CABINET TASK FORCE ON DRUG TESTING IN THE WORKPLACE 

Molly J. Coye, M.D., M.P.H. 
Commissioner of Health 

T. Edward Hollander 
Chancellor of Higher Education 

Alfred A. Slocwn 
Public Advocate 

Introduction 

In Executive Order No. 191 Governor Thomas H. Kean observed 

that the abuse of drugs and alcohol in the workplace "reduces job 

efficiency, increases absenteeism and sick leave, and, most 

importantly, jeopardizes the lives and safety of _fellow employees 

and citizens." He formed the Cabinet Task Force on Drug Testing, 

and charged it, am_ong other things, to ·forl!lulate a "drug-testing. 

policy for State employees that equitably balances employee 

rights with the State's vital interests in public safety and in 

promoting and maintaining a drug-free workplace.fl 

In the course of its deliberations, the Cabinet Task Force 

has considered the issue of workplace substance abuse in the 

context of the mandates of the Federal Drug-Free Workplace Act, 

and from the broader perspective of working toward a safer, more 
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productive workplace. on March 14, 1989, Governor Kean signed 

Executive Order No. 204, setting out policies in compliance with 

the Federal Drug-Free Workplace-Act. The Cabinet Task Force 

continues to gather information and to d·eliberate on issues of 

worker drug testing, workplace safety and productivity. 

In the course of these continuing deliberations, the 

Chairperson formed a subcommittee to address the question of the 

extent to which the Cabinet Task Force should addr.ess the problem 

of alcohol abuse in the workplace. Below are the findings and 

recommendation of that subcommittee. 

SUlilI!lary 

The subcommittee considered the information presented in the 

course of the Cabinet Task Force's deliberations, and made two 

findings. first, the subcommittee found that alcohol abuse 

presents a greater threat than_ illegal :drug aJ:?u~_e to workplace 

health, safety and productivity. ·second, it found that it would 

be ineffective, perhaps counterproductive, to design programs to 

address and combat illegal drug abuse, but not alcohol abuse by 

workers. 

Discussion 

The first finding of the subcommittee is that alcohol abuse 

is a major cause of health problems, and a major cause of reducej 
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workplace safety and productivity in New Jersey and the.nation. 

A recent study from the Public Health Service reported: 

• 

• 

Approximately 18 million adults in the 
United States have alcohol abuse problems; 
approximately 10.6 million suffer from the 
disease ot alcoholism. 

Alcohol is a factor in nearly half of all 
accidental deaths, suicides and homicides, 
including 421 of fatal motor vehicle 
accidents. . · . 

Health care treatJnent costs for alcoholism 
were appro~imately $13.S billion in 1983; 
at least 500,000 Americans were reported to 
be in treatJnent for alcoholism and alcohol 
abuse in September 1984. 

Health care costs for alcohol-related 
accidents were estimated at $15 billion in 
1983; reduced productivity costs were 
estimated at $65.6 billion. 1 · 

A 1982 report from the National Institute _on Alcohol Abuse and 

Alcoholism found significant correlation between alcohol abuse 

and.workplace ~afe~y and productivity. Problem drinkers were 

found to be absent 2.5 times as often as a control group, and to 

have 2.2 times the nwnber of days of disability. Problem 

drinkers were found to have 3.S times as many workplace accidents 

1. Fact Sheet for Sixth Annual Report to Congress on Alcohol and 
Health, Alcohol, Drug Abuse and Mental Health Ad.;:ninistraticn, 
Public Health Service, u.s. Oepart;.ment of Health and Human 
Services (Fall 1987). 
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as the control group. 2 

A recent Special Report from the Bureau of National Affairs 

cited similar statistics, finding that drug and alcohol abuse 

leads to increased absenteeism and tardiness, reduced 

productivity, increased illness, accidents and injuries, and 

higher use ot medical benefits. The report indicated that 

alcohol abuse was a larger workplace problem than was abuse of 

other drugs. The report cited one estimate of $30.S billion in 

lost productivity attributable to alcohol abuse, with $8.3 

billion attributable to other drugs, and another estimate 

attributing $65 billion in lost productivity to alcohol abuse, 

and $33 billion to other drugs. 3 

The final report from a study commission to the Maine 

Legislature e.Jnphatically stated that alcohol abuse presents more 

significant workplace health and safety risks than drug abuse: 

The Majority calls attention to the fact that 
all surveys and studies emphasize that alcohol 
is the most common substance abused, and that 
the costs caused by alcohol abuse exceed the 

2. Fact Sheet: Facts on Alcohol Use Important to Industry, 
National Institute on Alcohol Abuse and Alcoholism (October, 
1982). 

3. Alcohol & Drugs in the Workplace: Costs, Controls, and 
Controversies, a BNA Special Report (The Bureau of National 
Affairs, Inc., 1986). 
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costs caused by abuse of all other substances 

combined by a wide margin. 4 

National studies, then, agree that alcohol abuse, like 

illegal drug abuse, presents severe workplace safety and 

productivity problems. New Jersey's problem does not differ 

significantly from that of the nation. Dr. Molly Coye, New 

Jersey Commissioner of Health, reported that alcohol abuse is a 

major public health problem in the State, absorbing approximately 

20% of New Jersey's health care dollars. 5 

The second significant finding of the subcom:mittee is that 

a drug program designed to enhance workplace health, safety and 

productivity should address the problems of legal drugs 

(including alcohol) as well as illegal drugs. Every invited 

speaker before the Cabinet Task Force who expressed an opinion 

stated the strong view that the problems of alcohol and drug 

abuse are workplace problems that should be addressed to.gether. 6 

4. Report of the Maine_Com:mission to Examine Chemical Testing of 
Employees to the State of Maine 112th Legislature, Second 
Regular Session p. 15 (December 31, 1986) {Majority Report). 

S. Testimony to Cabinet Task Force on April 21, 1989. 

6. The invited speakers who agreed that an employee program to 
express substance abuse should encompass all abused 
substances included: Dr. Holly J. Coye, New Jersey 
Commissioner of Health (April 21, 1989); Dr. Robert J. 

{Footnote continues on next page) 
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Dr. Coye stated the view that an overemphasis on illegal 

drugs could "deflect" attention from the more prevalent, and 

arguably more serious workplace problem of alcohol abuse. 7 Dr. 

Mastrich eXpressed the view that providing for management and 

supervisory training, counseling and referral tor illegal but not 

legal drugs would be to ignore the primary workplace safety and 

productivity problem. Further, such a limited program would 

ignore the opportunity to address all types of substance abuse in 

the·workplace. 8 Rev. Drew reported his observation that abusers 

{Footnote continued from previous page) 
Pandina, Scientific Director, Center of Alcohol Studies, 
Rutgers. University (April 21, 19.89); Monroe Drew, Director, 
Employee Advisory Service of New Jersey (April 21, 1989); Dr. 
James L. Mast.rich, psychologist, consultant in Employee 
Assistance Programs and fonner Director of Employee 
Assistance Programs for Rutgers Medical School (May 2, 1989); 
Nancy M. Miller,.M.S.W., Employee Assistance Director, United 
Labor Agency {May 2, 1989); Dr. John P. Morgan, Medical · 
Professor and Director .of the Program in Pharmacology of CCNY 
School of Biomedical Education, Associate Professor, Sinai 
School of Medicine {May 2, 1989); and Dr. Robert G. Newman, 
President and Chief Executive Officer of Beth Israel Medical 
Center and Doctors Hospital, both in New York City (May 2, 
1989). Dr. Richard Saferstein, Chief Forensic Scientist for 
New Jersey-State Police (May 2, 1989) and Charles J. Golden, 
Professor of Neuropsychology, addressed technical testing 
questions and did not address EAPs. Eric Neisser, legal 
director of the New Jersey Chapter of the American Civil 
Liberties Union, did not address the issue of the 
effectiveness of EAPs. 

7. Testimony to Cabinet Task Force on April 21, 1989. 

8. Testimony to Cabinet Task Force on May 2, 1989. 



of one drug tend to abuse other drugs as well. 9 

'l'b.e aubcommittee found two reasons ·for addressing the 

problellls of alcohol and illegal dxi:1gs together. !"irst, a program 

addressed only to illegal drugs would deflect effort and 

attention from the problelll of alcohol abuse, a problem with a 

much.more significant impact on workplace health, safety and 

productivity. Second, the problems of abuse of alcohol and 

illegal ~gs overlap, leading to the natural conclusion that the 

solutions overlap as we11. 10 

Conclusion 

The Subcouittee on Alcohol Abuse exaniined the information 

presented by the invited speakers as well as the other 

information available to the Cabinet Task Force. We conclude 

that: 

Alcohol abuse creates at least as great a 
health, safety and productivity problem in 
the.workplace as does the abuse of illegal 
drugs • 

. 9. Testimony to Cabinet Task Force on April 21, 1989. 

10. Another subcommittee of the Task Force is addressing 
treatment issues, and will address more specifically the 
nature of some of the possible solutions available to the 
Task Force. 

- 7 -



A drug progra1n designed to enhance 
workplace health, safety and productivity 
should address the problems related to the 
abuse of alcohol as well as other drugs. 

The subcollllllittee recollllllends that the information contained 

in its report be incorporated into the final report o! the 

Cabinet Task Force to the Governor, for his consideration and for 

his referral, as appropriate, to future bodies considering these 

difficult issues. 

- 8 -



APPENDIX C 

REPORT OF SUBCOMMITTEE 
ON EYJ'LOYEE ASSISTANCE: 

EMPLOYEE ASSISTANCE - AN ALTERNATIVE TO PUNISP-l1ENT 

William Waldman 
Acting Commissioner Human Services 

Molly J. Coye, M.D., M.P.H. 
Commissioner of Health 



J!!Ployee &ssisbsace - Ill Alternative to Pi.zl.l.shment 

Introd,.ct,im 

It ■e 1s cleer that ~ ~-testi.r.Q policy zrust ne.intain a be.l.m'x:e betwee-:i 

dis::1pl.i.N! ~ ~tl!!ti.cn. Preventicn, edlrzticn, intervential Mrl 

t:reetnent picg1a1s all herve a pls:e .1n this p:,Hcy. 

Wu.le there are certainly inst.a: :ces \ot'ere terminaticn of E!rll)loyrrent ira-1 t:e 

e;:µ:up:d.ate far a ~-relatsd offer-.se, there are rta"l"j b:r:efi ts to be 

~ t:hrCJ.91 ~ili taticn efforts an:3 re.f erral to E)r;,loyee 1'.ssis-"..a.'"02 

F1cga1s ( £APs). 

As a result: of e dn.:g ab.lse p:-cbler.,, rra'"lY ~loyees a.'"O tteir fa-:-.ilie.s 

SJ.ff er frcrn other prmlems su:::h as fa.-nily d; 9'."'0rd, dcITestic viole.-x::E, 

divorce, depressicn a.'"d otrlE:.r teal th arrl aent.al h:a1 th pr'Cblens which 

irrpa:;t cn jcb ~~- EA?' s a...~ de.si~ to,.."ar'O 6ec.lirg ,._,,j:th a \,:iae 

rarQe of ~ prcbler..s of toth tl:e ~loyee errl his f a.~ly. 

Stu:iles rave sro,..n that. arployee part.iciP3ticn in an EAP resu.l ts in 

irrp...-roved jab p:rf onna.~ arrl prc:dl.Ctivi t:y foll~ t:reabrent, redu::-t.icr. i:. 

absenteeism, decreases in teal th care util iz.aticn a.--d redu::-ticn in 

eccidents en th: jcb. In~ 19n, the P.ed.ical de;ert.rrent of the 

hre=ican Tele;:.ra-e ard Tele:Jio;Y'! Carpa:1y ini tiatro an Er.plO'_iee J..ssis-""...a.-ce 

Appendix C 



P.&.OJI au ( E\P). flle pt OJidll was establ.1shed in ~ to tte gro.nng 

no::g: u ti.al that tmpl.o:faes with IE!1:S a,) /behavioral problems m.il.d benaf it 

~ a;p:u Uve ~- ~ ~ was designed to cb::ute,t the .itrp:ct 

cf the El.P m the 0.Jtp::u: at:ia1 erd the irdiv:S c,, v,J a served. lrN.le zen:z, of 

the bena.fits .to ~loyees erd their &rnil.ies are ~,-tte.re is 

eviden::2 that ~ ~ ~ l:a:'lefi t find re::E.ive Sl..lf{X:11 t ~ 

the systan in :resclvin; arployee problems which~ ne:;:atively en the 

'd:lrlq,la::e ~ they ue le.ft U'lreSOlvoo. 

ltN.le the benefits of P.P I s are ffc!!.1'lY, en FAP m.ist heve suf ficie.nt re.so.....""1:l:S 

to be effective. >.l~ there ha"ve teen piesE:JltlJ.~ by O.lr o,..n 

Er.plc-.r"ee ~ Seivic'e, a n.nrber of o::n::e..TTJS a.""'i.se 'with res;:ect t:o 

~tr.er VS can ten:ile the e.,.c;:e:::; t::eJ in:="re.se in re.f erra.ls as e res..il t o: 

this rs,; dr\:g-:tes"'""~ p:llicy. Does vs have ero.41 staff for sd:ec..il.i..~ c: 

a;:p::,int:rrents QU.ickly'? Are tile ~-rs of o:u--.selo:"'s ~le sufficie.--.t 

to see all refe..."Tal.s of ~l.ojaes a.rd ~ f~.ilies'? >.re ti-:e a:::s..nse.lc:-s 

epprcpriate.ly t::rai.n:d t:o ..on< with su.bstarx::e ab.lsers'? Are linxa:_;,e-5 .. -i th 

~ c:omuni ty far cut-patient aro in-patient trea trrent in pl ace a. "'X.: a..'""e 

th:ise p.t cgi a ,s .o:;,vered by arplO'j'ee teal th insura.'"x::e pla."'.S7 



.··, llrlpl..oyee l.ssi•tm:ice , ~ ~ ~ 

M:> effort to stem drug abJSe in the w::zrkpl.ece O!ln be effective with::J.Jt a 

aeries of &la1a1ts. 

l. Active •i;~1:i1t frc:rn the h1gh:!st l.e\.tel.& of ~t. 

2. Written, clear, pran..llgated ;;cJ 1 cy ab:::ut the m,i.ge of 

dr\q.;/alcrh:il ~ its m ~ CBS in state ~t. 

3. Fa r:?ltiCl'l/instru::t.im.s for GITp1.cyees ard ~ m: 

e) effects of alo:n:u erd ~; 

b) use of w:irxpl.a::e/e-rplotee e.ssist:an:2 pt OJI ats. 

-4. >. <2?:'b 1 e. fully furrled UJj , rtiJ :i ,:ro er.;:,loyee assist:a.'"x:::e .' 

p:tcg.1.e:.i. 

l. SufE?I t 

Wi tl"n.rt ~ t f rc::rn tne· Gove.In::ir aro c:abinet rranters, any e.f f ~ ...,-:.11 

fail. ~t S\.ln=Ort rrust re seen by arployoo.s as ective a.rd si.n::e_-e 

wi th e clear expla.""'.laticri of the proolerns dirrensicns e...-:d artio.ilat.e: 

re:kirg for solut:1,cns. t:aro"ls1:ratro serio..!s"ess by rra·--~.ent is a:-. 

ab9::>lutely re::essary in;;p:ooient to make tre effort work. 



2. MfcY 
. . - . 

An ec:Jcnc:wl ec:%,etza xt · of f8ctua1 irlfaozl!ti.al drawn f:ran both netima.l 

sbrl1es ~ Na,,., :Je:r:se; pe:rscnel infcrnl!tim sh:u1d sh:Jw th! ratimale 

far ax::h a p:,1 icy. Aea:9 J. t1cl'l of alo:rol/drugs es a treatable 

di s&acae JIIJSt te clearly • tated ~ ad<l'x,Jl ec:'Q!d , S t:eps far a::tir.g 

up::n ab..ise/si xS{:e: ted ab.Jse prcbl.em; sh:::w.d l::e pt ese ited in straight­

fcrwerd fashia"l in::l~ I es ne::essacy an:, dW1 q:.u idte I testir:g I 

di s=1 pl.ine an1 the role of the. ~l.o:tee ass.istm'1:::e effort. Part of 
. 

tt:e p,11 c:y coil d in::lude the o::n:ep t "~-free" es a c::rxii ticn of 

errpl..o'jrmnt. kx::eptarc.e of reo::,r.,,ery is en in~ pert of th: ova:­

all v,J 1 c:y. 

3. Edu::::atic:n/!n::,"""t:n...--ticn 

E"rplcyees can be edu:-.atcd el:a.rt the da.~"""S of ~/ala:h:)l ab..:.se in e 

realistic, C0-"1-to-earth fashicn. Le:::ture.s, films, bro::hure.s a.-c cr.­

g:,~ f~ s.~ts are all valU!l.bl_e ela:rents in this ~-
. . 

Preve..,ticn sh:,J.ld te tre utliJT'dt.e g=eJ. of ~/ala::h:,l edu=a-:.icr .. 

Supervi.oors/rra~ als:, require separate, sp:c.ific tra.1ni.rg to rec.=-: 

~tely to erplO'jee-S lowto nay l:e suffer~ fron d-T"\..g/al~'ul 

&1...1Se or any of e n.rrb:!r of oth:.I' p:)SSible proolerns. B.Jt this 

tra.1ni.rg rrust stress atte.nticn to jco p:rl orrra.--ce erd highly spsci: i: 



8Yll!i'rt:s. It aJSt divert the sua;:erviscr ,.tx, wo.ild attaipt to be a 

an ard kaep his atta:lt:ia'l J:ivtrt:ad en perfacms :ce. lihat an 

~ does in off~ hours~ have little ar no re.l.en5r:ce to his 

er her IIXk pe:rf, a aeza:. ('l'his cbYiatas the cuma1 fear Ulat a 

~ is -v.1. tz:h-turt:i:~t• ar attazpt:.1nw tc dictate l:.eh!!vi.cr). 

Both the edlr:a~.irn ~ ~ ~ m1¢e1t. can be pe...;orm:c 

~- in-h::use :i;:erso I lel, ~ assistzsrx::e professicnal.s · er hired 

a:nsul tants. 

4 . E::rployee Ass.ist:.arx:e PI 9P a: ,i. 

~ are c::st-e.ffective, h.Jienit:arian jcb-ce.91::d strate;ies far h=.lp;..--:g 

Ef1'i)loyees ~ p:-"""Senal prc:blans are affectirQ their ·.o:x 

~...-forma."'l::2. M:st basically, en EA? is in pl.ece to c:nse...~ h..:re.--i 

• re:saJrCeS, ~ eco crnics arrl ~thy. It is a win-win 

pxc.p:s.itia"l for arployee.s m-d ~t. E.:..?s are o:nfidential a.--c 

n::np.lni ti ve.- They af f irrn three iITp:,rtMlt 1c5e.a.s: 

l) E}rployee.s are valuable rrenters of the team; 

2) It is better to offer assist& ce to· e.-rplO",teeS ex;::e...---i~ 

~ prcblems than to disc.ipl iN= or fire ttan; a."'rl 

3) ~ arp10',:r'8e5 b:ul1e m:rre proou:::ti ve ard eI f ecti ve. ( 1 ) 



4) ~ client referra1 to an DiP w!'x> breaks his/her c::nt:rl!Ct, is 

albjec::t tD d1 .-:iplina:ry ecticn. 

A 1&..Hxt U.S. Qaeot e, of 0.:m1e.1ee pt,11cetial, •tl:rug At:use 1n the 

'lbt:i<p1«:::e, • dis:,11 es a wide rmlQI! of i89es. ln its 98(Jre1t en dru:; 

testi.l"g, it · ■ tat.es •••• • 9tt=>loyees sh::cl.d Jceep in zrt1m that the 

ultinate goal in identi~ Eltl)l.c,jees with.cb:u'J abJ.9e p:-ab1.sns is 

~ili~tic:n. To,,,e_~ ~t ero, ~ 8'J..l_SO.Z:Ed erll)lc,:tee 

~ pio;::ai,s, re.fe...~ tc) plbJ ~c a:,...~ ar.d ~ilit!tiCT. 

centers, Mrl rea.s::::nable e:f forts to off er cx::ntinued ST;>l..o';im=nt a...""'e 

a;::ptcp:iate ~ edvi.sable."(2) 

'!tie m:st ctvicus q, .. :est.icn is prcbably rot ">.re EA.P's gco:3 f o= ~le?•· 

It is nore likely .. kre £>.P's~ for ~t'?" 

Tt.e answer to ~ f i.rst ~ to t:e d::NiOJS a.--d straight-f on.-arc. - .. 

\it'eri e.tte.""lti01 is P3id to e.;,loyees, the o:n:ept of re-e."i£orcsr.e.,: 

rea:iily explains tre in::reased sense of wall-re.irg. It's s~ly 

batter tot-ave e. systan for dealirg with proolems than rot. 

'n-e sei::od q,.esti.01's an.s...er is ~ly p:sitive a.--d sbag! EA.P's 

have sh:,...,n th:mse1 ves to t:e ef fi ci e.1t a.--d cost-e ff e::ti ve . 



9fbr axzsrple, 1n 1984 a ptcg:ttih jointly ~ by AT&T ard tt-e 

0:mll.nioatia'l W:Jtkers of ~- a:st the O 11,any $1. 3 mi JJ 1 O'\, b.rt 

mwd the c:arpeny S3. 3 Rd ll 1 a,. P\n tJ er m:u e, jGb rat:ential far 

9qll0!,1GES .usirlg the £1.P was 971. •(3) 

A Eries of su-1ies pe.rfc:cu~ c,.,m- the last 12 ~ e;::pysrs to b:m' 0.1t 

th! AT&T o::n:lusia-lS. Sate cf this wo:d( is ~ in. "0:st Irrl)e!Ct of 

~ A.ssist:an:2 PI q;µ: dtS, " Mast:ric:n & Be1 de) , ' Ct. , 1985. 

1. Sb.¢.i of!&; :Jersey arplooj~ of J..T.& T. in 1981 sh::ws an CYerall. o::st 

seyirgs to tte c:rq:s,y of &44 8, CCIJ by D.P use. ( 4) 

a.rt, to te effective, an E.A.P. ntSt be perceived as use...~ b:z-· ar;:,lojee.s as 

well as by ire.-agatent. ETpl..cyees uust be. ~ wi 'th the co cept ~t 

this is a o::nfider-itial~ effe:::tive, fair \nit to deal with. 'nus ~lies, 

es:10 g other 't:hin;1s, that th: F>.P aust be kra,..n !Sm:Tg the Eli;)lO"jeeS; m 

rep.rtaticn is as bed as e p:or rep.itatioo. .To l:e so Jcn:,...,n, en E.>.. P. r:-..s: 

have sufficient staff to ~tely perform its fu-ct.ioo ard 1n:tivid-ua.l 

sta.f f nanters ll'1.lS't be es f 5ni.1.iar, es p:ss1ble, to arplO',z'9eS. Cle.vly t."'E 

problems of the state E.A.S. at this tilie irclu::59 insufficient visibility. 

M::ire staff, nore strategically pla:::sd ard rrora !ICtive in erpl"'i'OO edoc:aticr. 

is all recessary if th':! £AS is to o::ntinl.e its marrlat:e as "the st.ate' s 

E.A.P •• " 



%nterface Between Drug 'l'1!sting 5. DP 

~-testir:O is b.rt cne meth::d of ~ ~ in 1.dentifyirQ 

pe:tiiLI is with e prd:>l.em. It the:: e!cre, be:, ., as a oU er itan of info:rnetim 

~ El.P, as well as ~. tc o::nsi6er in deel i~ w1 th an arplo:tee. 

It is ale cf aeve:rel tz::ols \iihich c::en aid £>.P efforts tc assess arrl dira::-t 

~ 4\llq.n: ic5te treatrent. 

a.rt E>.P cann:,t d.ira::::tly cperate the ~-tes+...ir:g plCO::SS (w-ro-:g rre.ssage.s 

asnt/~les m-x.1 oranges ) • It can cnly uti l ire th: inf OI"m!!tim prov:i..de::! in 

its assesc;.e: it. 1t»= ne1.rt:rali ty of the EA.0 canz x:,t be c::arp:ronised or 1 't will 

lose the prerr.i.se en \ihlc:h it is fo.raed: o:lT'lplete c::nfide:itial..ity. 

An Eirpl.oyee As.sistan:~ Pi o;;i.i. a .i can r,::exf onn, thro..gh its o::nf ide:ltial 

C9=,.raticns, rrany furcticns for th: betterrrent of 1:oth ST?lo-.. .-ees a.'"d th:: 

orga.-i.iz.atic:n ( state ~t). 

, 

Pe....""haps the rrost inp:xrt~nt ~ to rerrernter is that each organiz.aticn has 

its o..n uniq~ c::hara::te.riscs, dynamics a.'"d Clll t:ure. t-.,ule it is usei\.:.l 

to ~ rotes with otrers, ecd1 \ooOrl< force ~ have s::rre sp:cial 

c:h:ilccteristic that an EA.P rrust ex:::o:m I o:3.a te-high turrx:Ner, assortej s~ f ts , 



p:ad::mi.nantly cne. oea.de.r er mn::::rri ty ~, er ~ 

decent:ral..1z.zrt:i. H::.) mtter ~t the ape::ial ~t cf the w:Irk 

fcr.ce, an E\P asn be des.i.gned to fit thcee needs. m timataly, ~, th: 

•xiess of th! E\P will~ m the c;uaJ..i.ty of the Si-taff ~ the 

o::mnitnent of th:se ~ far its cperatia'1.(S) 



All of the eboYe c;uestims .111.lS't be ans,.;e.red in arder to assess the 

effe::tiva:ess of FAS ala'Q or whether. aate ldiit.ia,al roso.rroes need to t:e 

identi.fiad. In .fn'i evait, the clear~, ~ with d::u;J tss'ti.rQ, is to 

pro.,ide e w:xrk ~that~ au.y values safety in the~ b.Jt 

wlues its ~ as well. 'lhi.s n:e.sns ttll!t ~' s need to be used as e 

wll.l&>le ~ ~ 'tI:01 e.n1 that~ sho.lld c:ntinle to be~ 

S"rl ~-



1 .. 

ae.fetaXE:S 

( 1 ) \bat M:c: ks. ~, eoe Wi th::lJt I:lru;rs, u. S. Ospe.rtm:nt of Lel:x::xr, 198 9 ; 
P. 17. 

(3) 

(4) 

Ibid; P. 52. 

ffil£tee ASS.i.sta.~ Pl gJI ctli Eval U!! t.im, Gaeta, Grey & Lynn, for >..7'&7, 
81; P. 14. 

( 5 ) ~ t w.xks: W::rl:;pla:::e Wi t:to.rt On.gs , U. s. Depa.~t of I.a.b::tr, 19 S 9 ; 
P. 18. 



APPENDIX D 

SAMPLE DRUG-TESTING FORMS 



S A M P L E 

STATE OF NEW JERSEY 

DEPARTMENT OF 

DRUG TEST AUTHORIZATION. 

CLASSIFICATION OF TEST 

( ) APPLICANT SENSITIVE POSITION -~:----,:--:--~~-=----:-------(Specify Position) 

( ) RANDOM RANDOM - Sasis For Test 
(Training/ Group /Extra-Sensitive 

Suspicion. Position) 

( ) REASONABLE SUSPICION - Basis For Suspicion ---------------Form Completed By 

( ) MEDICAL SENSITIVE POSITION ---------------(Specify Position) 

AUTHORIZED BY: 

Department/Agency Head ---------------------
Design e e 

(Name and Title) 

Where Required for Reasonable Suspicion Test by Section VI, 
lc b., (ii), 2 

.. 
Director of The Division of Criminal Justice 

Designee 
(Name and Title) 

Where Required For Random Test based on Group Suspicion by Section VI, 
2, b. (ii) 

Attorney General 

I certify that all requirements of the Policy Section authoriiing this 
test have been met. 

(Authorizing Agent) 



BASIS FOR SUSPICION 

REASON TO SUSPECT 

1. 

2. 

( ) 

( ) 

'RESULT OF BONA FIDE MEDICAL EXAMINATION 

INFORMANT INFORMATION: 
( ) RE;IABLE IN PAST.ON ______ OCCASIONS 

3. ( ) RELATIVE: 
( ) : ·. IMMEDIATE FAMILY 
( ) . OTHER 

4. ( ) CO-WORKER 
( ) PERSONAL OBSERVATION 
( ) FROM ANOTHER SOURCE 

5. ( ) SUPERVISOR 

CHECK FACTORS THAT APPLY 

( ) PERSONAL OBSERVATION OF USE ( ) 
( ) DETERIORATED WORK PERFORMANCE ( ) 
( ) SLURRED SPEECH ( ) 
( ) APPEARANCE ( ) 
( ) ABSENTEEISM ( ) 
( ) STAGGERING ( ) 
( ) ANXIETY ( ) 
( ) CHRONIC TARDINESS ( ) 
( ) SERIOUS MISTAKES ( ) 
( ) BELLIGERENT ( ) 
( ) UNUSUJ..L REQUESTS TO QUIT EAR.LY ( ) 
( ) RESULT OF ACCIDENT { ) 

DIZZINESS 
TREMORS 
RAMBLING SPEECH 
WORK HABITS 
CONFUSION 
DROWSINESS 
PANIC 
NEGLECT OF DUTY 
INCOMPETENCE 
HYPERACTIVE 
DEPRESSION 
EYES ( ) DILATED 

( ) CONSTRICTED 
{ ) RED RIM!-'....ED 
( ) WATERY 

6. ( ) INFOR.¥..ATION OBTAINED BY A LAW ENFORCEMENT AGENCY 

REMARKS ---------------'------------_;.._ 

7. STATEMEN~ OF REASONS FOR REQUEST __ .;__ ______ _ 

AUTHORIZATION ..........,..-----,-~---:::-:--,,----:---::------:-......-'-------
(Signature df Officer Authorized to Approve Test 



S A M P L E 

COLLECTION. SITE MONITOR'S CHECKLIST 

D>.TE: _____ --:-....----- TIME-:· -------"---------
·r>.Cl LlTY 

CONT >.CTED BY 

EMPLOYEE l DENT· 

SOC. SEC. NO. 

MONITOR 

_______ __;_____, >.LTERN~TE ID NO, 

·>.SSlGNED TO 

TEST B~G,l,..~ >.T · -------.;._ ..... 

CHECl<. OF'F LlST: 

( 

( 

[ 

l 

{ 
,.; 

I 

t 

l 

] 

J 

l 

] 

] 

) 

ORDU TO SUBM! T l SSU ED 

Mf.Dl C>.T!ON FOR."S COMPLETED 

CH>.IN OF £Vl DD-iCE FORM SIGNED 

EMPLOYEE REf1JSeD TO SU'BM! T TO THE TEST 

. DATE S>.KPLE 0BT~!NED ________ _,__ 

TIME S~?LE 0BT~!NE.D ---------

-------

l ] s >..¥.?LE CONSlSTS OF ____ _.__ _ _.__ ___ . ML OF URlNE 

r ) ·, 

T 1 -.. -
I l 

( l 

t":PLOYEE PROVlDED SECOND S»1PLE OF ---- ML, TO BE FR0ZZN 

E.M?LOYEE ~ABLE TO VOID, EIGHT HOUR PERlOD BEG.l.N J..T ----
E..~E.D ).T _____ WHEREUPON ______ ML VO.lDED 

l ] FLU1DS t-'.ADE >.V>.JLABLE TO SUSPECT WE.RE ------'---.:.. 

[ ] SJ.J-:PL! SF.ALF.I>, TAPED AND MARKED BY D'J>LOYEE 



C O H F I D E H T I A L 

DRUG SCREENING INCIDENT REPORT 

DEPARTMENT FACILITY~ ________ DATE _____ TIME _____ _ 

TEST l\UTHORIZED BY _ __, ___________ TITLE ______ _,..._ 

N>.ME OF EMPLOYEE TITLE --------"------
soc. SEC. NO. ______ SEX ____ AGE ____ PHONE NO. ____ _ 

1'DDRESS APT. NO. ____ _ 

ClTY/TOWN ___________ STATE ___ __,;._ ____ ZIP ____ _ 

DJ.TE OF E.MPLOYMENT __________ ASSlGNMENT ________ _ 

-BA.SIS FOR TEST ______ RANOOM ______ RE.ASONABLE SUSPICION 

DA':'£ TESTED TIME A.~/P~ ----------,------ -------- ----
NJ>..ME OF MONITOR _______________ TITLE _______ _ 

W!TNESS __________________ FOR ________ _ 

WI1NESS __________________ FOR ________ _ 

VOLUME OF SPECIMEJ~ J 1 ML/OZ l 2 ML/OZ ----- ----------

~ONF1B,~ING LABORATORY RESULTS 

DISCIPLINARY PROCEEDINGS 

REY.J..RXS 

FOR ---------- -------



S A M P L E 

COLLECTION SITE 'MONITOR'S CHECKLIST 

D>.TE: _____ -:------

·r>.ClLlT"i 

CONTACTED BY 

EMPLOYEE IDEN!· 

>.LTERN~TE !D NO. SOC. SEC. NO. -----
MONITOR ).SS 1 GN.ED TO 

TEST B~G.l.N >.T 

CHEC){. OFF L1ST: 

I l ORDU TO SlJBMl T 

( l ME.Dl C>.TlOH FOR."i 

{ l ).. C K.'·WWL f.D:3 E.."l ENT 

ENDED >.T 

lSSUED 

COMPLETED 

FORM SIGNED 

l l CH>.lN Of EVIDDICE FORM SIGNED 

l l EMPLOYEE REF'USE.D TO SUEMl T TO THE TEST 

I ] D>.TE S>.XPLE OBT}.!NF.D 

t .] TIMES~?~! OBTJ..lNE.D 

I l S>...¥.PLE COHSlSTS OF ML OF URlNE 

~ J ~PLOYP.P. VO:F)F.Tl l ~ >-rt PRE~D!~~ 

! . J _ F.M:PJ.IIYE.f l<FQllf.~,:'E.n 't'0 VI)!!' !~ P~!'.'~TE 

{ ] £.~PLOYEE PROVIDED SECOND SAMPLE OF ____ ML, TO BE. f'ROZZN 

[ ] EMPLOYEE UN.l.BLE. TO VOlD, E!GHT HOUR PERIOD BEGAN >..T ----
______ ML VOl DE.D 

l ] PL\Jl DS :-'.ADE. >.V.l.J LABLE TO SUS?ECT 'wP.RE -----------
( ] SAMPLE SE.ALF.D, TAPED Alm M.ARKED BY D-'..PLOYEE 

FE.1".AAAS: 



C O H f I D E N T I A L 

DRUG SCREElHNG INCIDENT REPORT 

DEPARTMENT FACILlTY_:.. _______ ~DATE _____ TIME _____ _ 

TEST 1'.UTii0RIZED BY _____________ TITLE_.;.__ _____ _ 

N}>.ME OF EMPLOYEE TITLE --------
soc. SEC. NO. ______ SEX ____ 1'.GE ____ PHONE NO. ____ ____ 

1'DDRESS APT. NO. --------
Cl TY/TO \.lN ___________ ST~ TE ________ ZIP _____ _ 

D.t.TE OF EMPLOY'MENT __________ 1'.SS!GNM·ENT ________ _ 

.BA.SIS FOR TES"; ______ RANDOM ______ REASONABLE SUSPlClON 

DA7£ TESTE.D __ ~--------~TIME ____ - __ .?..M/P~ ___ _ 

NAME OF MONITOR _______________ TITLE __ ~-----

W!TNESS FOR ---------
WI 1N ES S FOR ---'------
VOLUME OF SPECIME..~ U _____ ML/OZ t 2 __________ ML/OZ 

CONF1R~lNG LJ..BORJ..TORY RESULTS 

. DISCIPLINARY PROCEEDINGS 

RD' .J..R.K.S 

__________ FOR ______ _ 



S A M P L E 

CO'.\T!~UTY Of E\lDE~CE • l"Rl~"'E SPECl\lE~ 

Pface (I( \"oiding 0Jte 

Emplo~<-<·s Social ~curit)· '----------------

. Voidin~ or,:krcd by ____ ....., ____ Time ________ _ A~ P\1 0:11e _______ _ 

Time •.oided 

Officul ~foni1or Print Rank and Name Si-gnarure 

Emplo\ ce · s Witness -------,..,,------,..-~-,-----------------------. (if any) if none. write 1'/1 A 

Mvnitor"s Witness --------.~----~..,....,..----------------------(if an~·) if none. write NIA 

~ o TE: After \.'Oiding. the employee will secure the cap of the specimen bot:le. initial and wrap evidence tape 
a.Jong the top of the bottle. along the cap and do',l.n the o!her side. place L~e specimen bottle in a plastic 
,: , idence bag. and .surrender it to the Yionitor. The Monitor 1,1,·ill !>cal the s~cimen bJg in the presence of 
t.he indi.,,idual being tested. 

Specimen rlaced in E,·iden.:-e Rdrigcrator. Time: _____________________ _ A\1 P\l 

D:ite: By 

Sp::cimrn umo-.ed from E\ idence Refrigerator. Time ___________________ _ A.\1 P\1 

· Date: By 

Sixc imln t r3nsponed from ------,:-:------=-...,...,..-,-,-------'-------­
Place of Voiding 

to D.O C. LJbor.:itor,. 

Time: ____ _,,\tP\L Date: _____ _ 
Print Ran._ & .. . ,ame 

------- ··-·------ ---- A\i .- ·• 

By 
Print 7'arne & T11k Signature 

Specimen placed in E,idencc Refrigerator. Time: _____________________ _ 

Date: By 

Specimen removed from E•idcnce Refrigerator. Time ___________________ _ 

Date: By 
Print Rank & r-;ame 

Copy to Laboratory Reprc:senutive. Original must be rcrumc.d to lntemaJ Affairs by I.he pcrson .... ho trans;:-Jned the sr,e~ime:i 
to the Cxpanment Laboratory. failure to propcrly complete and date all sections of this fonn may result in an inabilir:, 
to process this specimen. 



SAMPLE 

14froztn Sample" 

CO~Tl:"-Tln' Of E\1DE~CE: "l"'Rl:"-i"E SPECl)IE~ 

----'------------------~------- Date 

Emplo~c:·s Soci~l S<-curity '-------------,,----

Voidinf ordered by _________ Time --------- AM:P~ Date __________ _ 

Time voided _____________ AM/P~t 

Offici~l ~fonitor Prin1 R3nk and l',;ame Signature 

£mph"\::· s Witness --------,-,.-----;,...-...,..,..,,-----------------------. (if any) if none. \I, rite NI A 

~fonitC'l~·s Witness _______ ...,.... __ 
(if an~·) if n.onc, write NIA 

NOTE:· After voiding. the employee will secure the cap of the specimen t?ottlc. initial and -.a,·rap evidence t.ape 
along the top of the bottle. along the cap a.r-d down the other side, place the specimen bonlc in a pl:isti;. 
evidence b3g. and surrender it to the ~fonitor. The: ~tonitor will seal the specimen bag in the pres-:nce of 
the in::li.,,idu:11 ~ing tested. · 

Specimen placd i~ Evide~ce P.efrig:~tor. Time: --------------------- A:'.1;f>l 

Date: -------- B: Print Rank & :,..;ame Sigr.ature 

S~ci:..a. rcmo\ed from Evidence Refriger:11or. Time------------------- A.\1,F'>l 

Date: ------.---- By Print R:in1: & ~ame Sjgn:mire 

. 
!pecia.,cn rccei\·ed at Dcpanment l..3borJtory. Ttm<. of Arrival ________________ A.\t ·F.\l 

B:· 
Print 1'ame & Title Signature 

Copy tc- w!:>or:i1or') R~presen1Jtivc. Origin:il must be returned 10 Internal Affai~ by the pe~on ...,ho.lr:i.nsponed the specir.,,n 
10 the tx;::-.:ir.men: L:lbo~.:ito,j. Failure to proper!)· complete and d.:ite all secrions of this form may result in an in.;;:-i::::, 
to pro:e~~ this specimen. 

"Frozen Sample" 



S A M P L E 

CO~Tl~T1TY Of E\1D£'.\CE • CRl'\T SPECL\IE:\ 

Pface 1."f \"oiding D:m 

.Voidin~ or.:kred by ____ _,_ ____ Time _________ _ A~ P\f D:He _______ _ 

Time .. -oided 

Official ~foni1or Print Rank and Name 

Monitor's Witness --------.,,,----~--,,.,..,..-,------------------------
(if an~·) if none. write NIA 

-:-,; o T 'E: .~fter \.'Oiding. the employee will secure the cap of the specimen bot:le. initial and wrap evidence t.ape 
aJong the top of the bottle. along the cap and do""n the other side. place L"ie sp,ecimen bottle in a plastic 
,: , idence bag. and surrender it to the ~onitor. The Monitor \l,·ill seal the SiXCimen b;ig in the presence of 
t.he individual being tested. 

Si:xcimen rlaced in Evidence Rdrigera1or. Time: ______________________ _ A\1 P\1 

By 
Sig n.:i: u re 

Specimen r(mo,ed from E\ idence Refrigerator. Time _____________________ A\1 P\1 

Date: By 

Spccim<n tnn~poned from 
Place of Voiding 

to D.O C L.1bor.:itor:-. 

Tim.e: \t·P\1. Date: _____ _ By: 
Print Rank & ~~ame 

-----·- ··-·------- ---- A\i,. · 1 

By 
Print ~·ame & T11k Signature 

Specimen placed in E,idence Refrigerator. Time: ______________________ _ 

Date: -------- By Print Rank & )\ame 

Specimen removed from E,idence Refrigerator. Time ____________________ _ 

By 
Print Rank & t'-:ame 

Copy to Laboratory Repn:sent2tive. Original must be rerurned to lnternaJ Affairs by the pei>On l,l, ho transroned the sp;:cimen 
to the Dcpar1ment Labo,atory. Failure to properly compkte and dale all sections of this fonn may result in an inabilir:­
to process this specimen. 



SAMPLE 

. ••frozen Sample .. 

CO~Tl:'\TlTI' Of E\lDE:'-iCE • l"'Rl'.\"E SPECl~lE:-; 

Pl~.:-c ..,,, \"oidin.g .---'----------------------,----- Date 

Emplo~et·s Soci.1I ~curity '----------------.---

Voidinf ordered by ___________ Time --------- AM:P~ Date ________ _ 

Time voided -------------- AMIP~l 

Offici.11 ~fonitor Print R:ink and J-,;ame Signarure 

Empl,"":t.·s Witness-------,;---...,..;...--""'-:--:-:-----------.....;...--------------
. (if any) if none. v.rite NIA 

~fonitC1r ·s Witness ------'---,----( if any) if none, write ~IA 

NOTE: After voiding. the employee will secure the cap of the specimen bottle. initialand wrap evidence tape 
along the top of the bottle. along the cap ar.d down the other side, place the specimen bortlc in a pl:i~ti .. 
cvid.encc b3g. and !>urrender it to the ~fonitor. The ~fonitor will seal the specimen bag in the pres•:nce of 
the inji,..iduJl 'xing tested. 

Specimen placd i~ Evi(l-::~ce P.efrig::-Jtor. Time:---------------------- A~i,P,! 

Date: 
_______ __,.. B: 

S~ci:..cr. rcmo,ed from· Evidence Rcfriger.;1or. Time 

Date: ________ By 

Print Rank & :,.;ame 

Print R .. nk & ~ame 

Sigr.ature 

Signature . 

to D.O.C. Lat-orJt,"':-:·. 

Print Ranlc & :,: ame 

~~cir:-,cn received at Dcpanment LlborJtory. Time of Arrival ________________ A.\i ·p\! 

O:ne B~· 
Print /\amc &. Title Signature 

Copy to wbor:itor) R<!presentJtive. Origin:il must be returned to lmemal .Affairs by the pe~on who tr;1.nsiX)ned the specir.,c:-: 
to the Cxt':irtmen: wbo::ito,j. Failure to prnpd;· complete and d:ite all sc.-ctions of L"iis form rr.a:,· resul: in an i.n<>:-ii:~• 
to pro:e~s this specimen. 

"Frozen Sample" 
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APPENDIX F 

DEPARTMENT OF El/VIRONMENTAL PROTECTION 



lzlllpUl<CllldUlth 

TO: 

FROM: 

SUBJECT: 

STATE OF NEW JERSEY 
DEPARTMENT OF ENVlRONMENTAL PROTECTION 

OFFICE OF TiiE COMMISSIONER 
C1' 402 

TREKTO!'-1, NJ. 08625-0402 
(609) 292-2885 

Fax fl (609) 984-3962 

October 18, 1989 

· MEMORANDUM 

Frederick P. DeVesa 

~~~~~~~;: t::!~t;~~f~=orneyiener~~ 
Christopher J. Dagd~~Jr,tJ, •\ 
Proposed Policy and Report oft~ Drug Testing Task Force 
Dated September 1989 · 

I'd like to take this opportunity to commend the members of the Drug. 
Testing Task Force for their dedication to this difficult and often 
unpopular issue. While • I am supportive· of .the overall policy as· 
proposed,.! would like to raise a concern before the prpposed policy is 
presented to the Goverrr'cr. · 

At the September 27, 1989 meeting~ the Task Force voted to require that 
applicants being promoted to sensitive positions must be tested. I feel 
that testing applicants for promotion from one sensitive position to 
another should be discretionary, n·ot mandatory. Given the on-going 
discretionary testing .for cause permitted under the procedure I see no 
need fot testin~ prior to promotion. 

With regard to treatment of frozen speciinen, I believ:e the applicant or 
employee retrieving the frozen specimen should be given-, in writing, 
clear chain of· custody. procedures to follow. I am pleased that at the 
Octob.er 10th meeting the Task Force decided to add language to the 
Procedures section indicating that frozen specimens will be treated in 
accordance with procedures established by the employing Department. 

Thank you for your consideration on these issues. 

c: Task Force Members 

New Jersey is an Equal Opportunity Employer 
Recycled Paper 



APPENDIX G 

DEP.!,.RTMENT OF HlW.Jill SERVICES 



IWAM WALCMAN 
ling Comm1ss1oner 

TO: 

FROM: 

DATE: 

RE: 

.-:.;.. ··-~ j ·. 

{~Jl~fi":j 
. 
' -

~tat£ of ~do 3]£rsc~ 
DEPARTMENT OF HUMAN SERVICES 

CAPITAL PLACE ONE 
222 SOUTH WARREN STREET 

TRENTON. NEW JERSEY 08625 

MEMORANDUM 

Frederick P. DeVesa, Executive 
Assistant Attorney General 
Legal Affairs Director 

William Waldman ;_u'.;...JJ-.... U-)~ 
Acting Commissioner 

October 17, 1989 

Draft Drug Testing Policy - Comments 

As the Acting Commissioner of the Department of Human 
Services, I have only recently had an opportunity to review 
the Drug Testing Poiicy which will be sent to Governor Kean. 

It is obvious that a great deal of work went into this draft 
and that it reflects the majority viewpoint. Many of the 
minority-viewpoints, however, are rnore·in- keeping with the 
philosophy of the Departm~nt of Human Services. I have 
attached the Department's overview on this subject for the 
report. 

WW: 17 
Attachment 

New Jersey Is An Equal Opporruni1y Employer 



STATEMENT OF THE DEPARTMENT OF HUMAN SERVICES 

William Waldman 
Acting Commissioner 
October 13, 1989 



Statement of the Department of Human Services 

The Department of Buman Services, along with the rest of 

state government, agrees that a drug-free workplace is a 

laudable goal. Drug abuse is a serious problem which costs 

an enormous amount in terms of dollars and productivity and 

which destroys lives. 

The Department of Human Services agrees with the Departments 

of Health, Personnel, and the Public Advocate that this 

policy, as written, 

necessary, and does 

alternatives for the 

is more punitive in approach than 

not adequately· address rehabilitation 

workers who use drugs. While the 

majority sees the drug problem exclusively as a er iminal 

justice issue, it is also a health problem which requires 

that we look at our employees who use drugs as people who 

require help. : (See Appe.ndix C - Employee Assis.tance: An 

Alternative to Punishment, Introduction prepared by 

Department of Human Services). 

This department administers the state's mental health system 

and the welfare system. Our mission has always been to help 

those who cannot help themselves and to provide support, 

counseling, and treatment to those who require it. We 

believe that people can be rehabilitated and that our 

employees deserve the same opportunities as those we serve. 



2. 

We have taken the time to train our employees and to.invest 

in them. 

discipline 

We agree that discipline is required, but that 

should be individualized, and treatment and 

rehabilitation opportunities made available so that, if at 

all possible, the employee may return to work. 



~'?PENDIX H 

DEPARTMENT OF PERSONNEL 



• CNMLES A. HAHRY, Ph.l). 
ACTING COMMISSIONER 

Frederick P. DeVesa 

• . 
--rat' 

eta!r of Nrw Jfrrs2y 
DEPAR1MENT OF PERSONNEL 

DIVISION OF APPEL.LA TE 
PRACTICES AND LABOR RELATIONS 

CN J12 
TRENTON, NJ 08625 

Telephone: (609) 984-0118 

October 18, 1989 

Executive Assistant Attorney General 
Legal Affairs Director 
Hughes Justice Complex 
CN 081 
Trenton, New Jersey 08625 

PITER J. CALDERONE 
DIRECTOR 

Re: Cabinet Task Force on Drug Testing in the Workplace 

Dear Fred: 

Enclosed, for inclusion in the Report of the Task Force, 
please find a separate report of the Department of Personnel. 

Sinqerely, 

~ 
H.enry Maur~r-
Legisla ti ve Specialist 

Enclosures 

New Jersey is an Equal Opportunity Employer operating under the Meri! System 



Report 0£ the Department of Personnel and Appendix 

The Cabinet Task Force on Drug Testing in the Workplace was 

given the daunting task of advising the Governor on a drug testing 

policy for State employees that •equitably balances employee rights 

with the State's vital interest in public safety and in promoting 

and maintaining a drug-free workplace." AD. enormous amount of work 

was done by ~he Task Force 1n fulfilling this charge. No one can 

fault the Task Force for lack of diligence or lack of commitment to 

e. drug-free workplace. However, important recommendations by the 

·majority"* of the Task Force to the Governor are seriously flawed: 

in their emphasis on a punitive approach, in their lack of guidance 

on un:i.form rehabilitation programs, and in their standard for 

testing non-sensitive posit;ons. These issues are so substantial 

that the .Department of Personnel must decline to support the Task 

Fo=ce report as a package for a viable Drug Testing Policy . 

. • 

While these comments are submitted on behalf of the 

Department of Personnel, our disagreements with provisions of the 

proposed policy are shared by several Task Force members. On at 

least two important issues (providing a narrower standard for 

* The discussion between minority and majority of the Task Force is 
imprecise. For instance, if an agency representative did not 
attend a meeting or did not vote on an item, this fact is not 
indicated. One is incorrectly lead to believe that where an age~cy 
has not expressly stated an objection, that agency is in the 
majority. In any event1, this majority-minority procedure 
emphasizes the lack of consensus on many major issues. 



Report Of the Department of Personnel 
Page 2 

testing of Iion-sen.sitive employees and providing an opportunity to 

discharged sensitive employees to return to employment in a non­

sensitive position discussed more fully below), this Department's 

position was joined by r.epresentatives·of departments which have· 

a)?proxima.tely •half of the employees of e:.11 the departments 

represented on·the Task Force. Thus, on key issues, this statement 

may.represent the viewpoint of agencies constituting a "substantial 

minority~ or ·majority" of affected employees in Task Force 

Departments, based on the .proportion of the State workforce in 

·those agencies. 

Before discussing the sub.stantive concerns wi tli the policy. 

we must mention some fundamental problems with the process by which 

the policy was produced. One 0£ the charges of the Task Force was 

to study and report on· the role of org_anized labor regarding the 

State's uniform guidelines on drug tes.ting. A subcommittee of the 

Task Force was formed very late in the Task Force deliberations to 

ad.dress t.his issue. The result, as shown by the report. is 

conspicuously lac=.ting in substance. It is noted that one union 

leader addressed the Task Force as a whole, and that the 

subcommittee met'. on one occasion with labor representatives. 

Nothing is reported regarding the views of these la.bar 

representatives or the outcome of these meetings, except a note 

that the Governor should circulate the report and give union 

representatives an opportunity to express views on the policy. 

However, the appropriate time for full consultation was during the 

process of formulating this policy. 
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Drui? Test consequences 

· , With regard· to· the substance of the policy, we take issue 

with a number of specific provisions which reflect a punitive 

approach to achieving a drug-free workplace. Our approach is 

decidedly different. not because we a.re ·soft" ,on drugs. but rather 

because curbing dxug use is one element, albeit a most critical 

one~ of enhancing empl_oyee performance. . Our f' ocus is on achieving 

a productive workplace, where employee problems are identified 

early, and empl"oyees with problems are directed to sources for 

help. The State has a substantial i_nvestment in the recruitment, 

training and health of each employee i,n its workforce. The costs 

o:f removing employees are enormous·.· Early intervention and -

effective rehabilitation should therefore be the focus of our 

efforts. 

Based on th~s approach, we believe the policy is flawed in 

its provisions for the consequences of a confirmed positive drug 

test. · The policy requires that disciplinary action be taken in all 

cases of a confirmed positive drug test for both sensitive and non­

sensitive employees, and provides that disciplinary action can 

range from a written reprimand to discharge, based on a list of 

factors. The ultimate disciplinary action of discharge can be 

averted through a series of steps, listed in Section VIII, la. 

Eowever, the alternative to discharge is available, in effect, to 

non-sensitive employees only, since- Section VIII, le, provides that 

discharge is not precluded for sensitive employees even if- they are 

willing to complete those steps. Once discharged, the policy does 
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not offer any path back to emploYIOent with the State. We note that 

current regulations, N.J.A.C. 4A:4-6-,l, generally provide for 

disqualification from appointment for anyone previously removed 

from public service for disciplinary reasons. 

We believe that, while disciplinary action is sometimes 

appropriate as a consequence of a confirmed positive drug test, 

disciplinary action for non-sensitive employees should not 

ordinarily be based on the results of a confirmed positive drug 

test alone. For employees in sensitive positions, separation from 

- the sensitive position 1s generally expected, but lifetime 

disqualification from public employment should not be the usual 

consequence of a·positive drug test. 

Such an approach is consistent with the policies of some. 

other states to which we can look for guidance. For example, in 

Kansas, a-non-probationary State e~ployee who tests positive for 

c!.rugs for the first time is granted a l·eave of absence to 

participate in a rehabilitative program. Refusal to participate 

in, or failure to successfully complete, such a program results in 

a removal proceeding. Vermont law requires that any,employee who 

tests positive fox drugs be referred to, and successfully complete, 

an assistance program. The employee may be suspended for the 

period of time necessary to complete the program (up to a maxi~um 

of three months). The employee may not be removed from employment 

unless he or she fails to successfully complete a program or if he 

or she tests positive for drugs at the conclusion of the program. 
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In Maryland, if a Stat~ employee tests positive for drugs, 

the appointing authority is to refer the employee to the State 

Employee Assistance Program; the employee's conduct, rather than 

the results of the drug test, establish grounds for disciplinary 

action. The appointing authority may require the employee to 

submit to periodic testing. A second positive test will result in 

a. 30-day suspension of the employ~e. ·A third positive result 

warrants removal (similar to professional sports' programs). Iowe. 

law requires that an employee's first confirmed positive drug test 

must result in a referral for substance abuse evaluation rather 

than disciplinary action. Failure of the employee to successfully 

complete substance abuse treatment, or refusal.by the employee to 

undergo such treatment, will result in discipline up to and 

including removal. 

Based on these examples, a. reasonable policy for non­

sensitive employees might provide that disciplinary removal is 

appropriate: {l) bas~d on conduct other than results of~ drug 

test; (2) when there is failure to complete a treatment program 

recommended after a previous drug test; or (3) upon failure of a 

second drug test. In contrast, the Task Force policy, which calls 

for disciplinary action ranging from written reprimand to discharge 

in all cases, would emphasize an unnecessarily punitive approach. 

For employees in sensitive positions who are subject to 

disciplinary removal based solely on drug testing results, we 

should recognize the benefit of rehabilitation and return to State 

employment in another capacity. Accordingly, a sound policy would 
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provide such employees with the opportunity for participation in a 

treatment and aftercare program through the Employee Advisory 

Service (EAS). Upon successful completion of the program, the 

former employee should be considered ·qualified for State employment 

in a non-sensitive position. The Department of Personnel was 

joined in urging such an addition to the policy by the Departments 

of Health, Higher Education, Ru.man Services and the Public 

Advocate. 

Incentives for Yolunta.ry Rehabilitation 

A sensible policy on drug testing would be one which 

encourages participation by any employee, whether in a sensitive or 

non-sensitive position, in voluntary rehabilitation efforts. 

Again, a consensus within the human resources community and the 

helping professions supports this view. While the Task Force 

policy includes a voluntary alternative program, the provisions do 

not offer a true incentive. The policy states that disciplinary 

action in these situations "would not ordinarily be taken.· Thus, 

an employee with a drug abuse problem would be in fear by coming 

forward and seeking assistance before the situation escalates. The 

Department of Personnel, joined by the Department of Health, 

believes that an effective policy should clearly state that in 

these situations, disciplinary action will not be taken and the 

State should encourage employees with a drug abuse problem to seek 

rehabilitation and assistance. Thus, in no case should an employee 

who voluntarily seeks assistance be disciplined for coming forwarc 

with the problem. 
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state Emp~oyee AdYllQ:C.Y- senice 

Another critical inadequacy of the policy is .its failure to 

provide a uniform route for rehabilitation of State employees with 

drug problems. For employees who receive a confirmed positive drug 

test and are not subject to disciplinary removal. the policy should 

have provided for a mandatory referral to the State Employee 

Advisory Service (EAS) and the mandatory completion of a program 

recommended and approved by the EAS as a condition for continued 

employment. A review of the literature distributed to the Task 

Force. the presentations made by several experts~ as well as the 

policies of several other states show a consensus regarding the 

crucial role of employee assistance programs. Indeed, we have yet 

to see a drug abuse or testing policy adopted by a public or 

private sector organization having an employee assistance program 

that does not require utilization of that program. The Task Force 

policy, however, does not provide a central role for the State's 

employee assistance program. Rather; each State agency w_ould be 

free to send its employees to any licensed rehabilitation program, 

with or without EAS evaluation or a~proval. 

The Department of Personnel, joined by the Department of La~ 

and Public Safety. urged a more definitive role for the EAS. The 

reasons are clear. EAS is the statutorily established agency in 

State government for employee assistance services. See N.J.S.A. 

11A:6-26(b). Employer referral of State employees to EAS is 

provided by regulation (N.J.A.C. 4A:6-4.10) in the 

case of any problem which affects job performance, which certainly 



Report of the Department of Personnel 
Page 8 

includes drug abuse. Assessment of the nature a.nd scope of the 

employee's problem 1s essential prior to referral. An employee may 

be addicted to more than_ one substance alld therefore require more 

specialized tl"ea.tment. The type of program recommended may vary 

according to the employee's individual situation, 1ncluding family 

circumstances and nature of employment. EAS counselors are trained 

to make these individual assessments prior to referral to treatment 

programs. Programs for the treatment of drug a.bus~ vary widely 1n 

quality and success rates. EAS recommendations are based on. the· 

track record of these programs. Referrals to drug treatment 

programs_directiy from an appointing authority may lead to good 

.results - or·may leadto employee participation in a. program which 

is a costly failure and calls into question the State government's 

entire effort to address drug abuse in the workplace. Finally, all 

experts in the field of drug rehabilitation agree that mere 

referral to a treat~ent program is n6t enough. ~onitoring of 

progress, sometimes for periods up ~o two years. is essential. 

Follow-up programs available through EAS are vital to the 

rehabilitation of the employee. 

We note the concerns raised by some Task Force members 

regarding the ability of EAS to provide timely and efficient 

service to State employees with drug abuse problems, as well as its 

referr~l of employee~ to rehabilitation programs that may not be 

covered by employee health insurance plans. These CQncerns are 

well founded, but rather than suggesting improvements to the 

program, the Task Force concentrated its efforts on bypassing the 

EAS. With regard to EAS resources. the Task Force should have 
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clearly and forthrightly recommended enhancement of EAS as a.vital 

component in the "war" against drugs. Insurance coverage for drug 

treatment programs, especially for employees who are members of 

l!ealth Maintenance Organizations (liMO's) is undoubtedly a serious 

problem. Again, the role of the Task Force should have been to 

:find solutions. Consistent with its mandate as stated in Executive 

Order No. 191, the Task Force should have recommended regulations 

or the enactment of legislation, if necessary, which mandates 

coverage of drug abuse treatment programs by all health insurance 

carriers, including HMO's. 

Standard For Drug Testing 

The final category of substantial disagreernent with the Task 

Force recommendations is an area central to the Task Force purpose: 

determining when to impose drug testing. With regard to current 

employees, th~ "reasonable suspicion" standard may be justified for 

employees hol~ing·~ensitive positions. But, for the·bulk of the 

State workforce who are in non-sensitive positions, the Department 

of' PersonneJ., joined by the Departments of Environmental 

Protection, Human Servi9es e.nd the Public Advocate, urged a 

narrower, more specific standard. 

In public employment, there is a threat to public safety when 

drug use occurs among certain categories of employees, such as 

operators of public transportation vehicles, persons who are 

authorized to carry ~eapons. and those who investigate criminal 

behavior. Drug use by many other State employees. while clearly 
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undesirable and inconsistent with an effecti.-v-e pu.blic service, does 

not pose the same threat. For State employees in the "sensitive" 

positions described above, legal as well as practical justification 

can be presented for imposing a drug ·testing program. ·For 

employees who do not have these •sensitiv.e" positions, the State 

will be hard pressed to justify the need for·drug testing, unless 

it is firmly linked to work performance, in the face of likely 

challenges.by employee representatives and others . 

. There .is an additional problem with a drug testing policy 

which applies the sa.me standard for "cause" testing to both 

sensitive and non-sensitive employees. Based on the policies of 

other pu.blic entitles, as well as the sample "Basis for Suspicion" 

form appearing in Appendix D, "reasonable suspicion" would likely 

be based upon certain facts or observations concerning the 

employee, including such matters as poor attendance, declining work 

performance, erratic behavior and conflicts with co-workers and 

supervisors. Supervisors and co-workers are~ diagnosticians, 

especially of drug abuse problems. Such symptoms could be signs of 

other problems: alcohol abuse, misuse of legal drugs, family 

problems, depression, etc. But under a drug testing standard as 

presented in Task Force policy, State government supervisors might 

be forced or tempted to make the assumption that such problems 

arise from illegal drug use. A negative drug test may provide 

legal exoneration, but the employee, however, has been stigmatized 

as a "possible" drug user ~n the eyes of his or her co-workers, 

and/or supervisors. 
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Sending employees who e·±hibi t certain, often a:m.l::)iguous, signs 

to be tested for drugs is also contrary to the message given over 

the yea.rs to supervisors through our Certified Public Manager (CPM) 

program: namely, don't diagnose the problem; rather, get the 

employee to.recognize that there is a. work-related problem a.nd then 

refer the employee to the Employee.Advisory Service, which has 

counselors trained to diagnose problems and recommend methods of 

treatment. 

For these reasons, a "reasonable suspicion" standard should 

not be 1.J,Sed for non-sensitive positions. Drug testing of the non­

sensitive employee should be the e~traordinary, not the ordinary, 

respbnse to workplace problems. For non-sensitive employees, drug 

testing generally should be used only in the rare case when the 

employee shows clear signs o~ duty i~p~irmen~ that.pas~ a danger to 

the employee or others. 

Testing of applicants for sensitive positions inakes sense. 

Un£ortunately, the Task Force definition of applicant is not clear. 

The Department of Personnel, joined by the Department of 

Environmental Protection, had suggested that, for purposes of 

uniformity and consistency, the applicant testing policy should 

apply to all individuals seeking employment in sensitive positions, 

whether -0r ~ct they currently hold other employment with the State. 

Specifically, we proposed that the scope of the applicant testing 

policy, include those seeking promoiion, transfer or other movement 

from a non-sensitive position. However, the Task Force policy, as 

explained in the Commentary to Section V, would require testing of 
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a.ny current employee seeking "appointment" to a sensitive position. 

Thus, testing would be required for an employee in a sensitive 

position seeking promotion to another sensitive position (since 

this may be considered a.n Nappointment"), but an employee 

transferring from a non--sensitive position to a sensitive position 

with the sa.me job title could avoid the testing requirement (since 

such a. transfer would not be considered a new "appointment"). 

Thus, a. clearer definition of "applicant" would be .useful. 

New Jersey State government, as tlle largest single employer 

in the State, should have a comprehensive drug abuse policy, with a 

testing component. The Departm9nt of Personnel stands ready to 

provide its resources in de\·eloping a policy which would serve as a 

model for ot~er employers in this State and across the nation. The 

recommendations contained i·n this separate Report represent views 

of this Department and also those of other State agencies and 

pr·ofess-ionals in this State and across the cou.ntry. We hope that 

these views are carefully considered in the formulation of a policy 

on drug abuse. 



Appendix to the Report of the 

Depaxtment of Personnel 

Response to Employee with a Drug Problem 

The following chart outlines recommended responses to certain 

situations: 

Employee 
voluntarily 
seeks assistance 
for drug abuse 

Employee tests 
positive for 

_, illegal drug 
· use (first time) 

Employee refuses 
or fails to 
complete 
treatment program 

E:rrrployee tests 
~ositive (second 
time) 

Employees in 
sensitive ~ositions 

Employee must complete 
EAS-approved treatment 
and aftercare program; 
employee moved from 
sensitive position 
during program; leave 
of absence given if 
necessary; no disciplinary 
action. 

Transfer or demotion 
from sensitive position; 
possible separation; 
but opportunity for 
EAS participation 
and reemployment in 
non-sensitive position 

Separation 

Separation 

Employees in 
non-sensitive positions 

Employee must complete 
EAS-approved treatment 
and aftercare program; 
leave of absence given 
if necessary; no 
disciplinary action. 

Mandatory referral to 
EAS; required to 
complete EAS-approved 

·program; possible 
discipline for conduct 
other than drug test 
result. 

Separation 

Separation 
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Dear Attorney General Perretti: 
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Attached please find the Public Advocate's Minority Report 
to the Cabinet Level Task Force on Drug Testing in the Workplace. 
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FROM THE MAJORITY REPORT OF 

WILLIAM GEVEAS 
CHIEF OF STAFF 

TE.L. 16091 292-7087 
FAX No l6091 599-9'" 

THE CAB I NET TASK FORC.E ON DRUG TEST I NG IN THE WORKPLACE 

The Pub I le Advocate submits this statement as a minority 

report on the central recommendations of the majority of the 

members of the Cabinet Task Force on Drug Testing I~ the 

Workplace. This statement supplements the Pub I le Advocate's 

concerns; reflected in the Commentary, to specif le portions of 

the Majority Report. Gover nor Thomas H. Kean, In Execut Ive 

Order 191, expressed deep concern over the broad societal 

probt~ms created by alcohol and drug abuse, particularly as 

those problems affect the workplace In the Executive branch of 

State government. In recognition of the difficulty presented 

by conflicting Individual and societal Interests, the Governor 

drew to~ether a broad Task Force to study the ava I I ab I e 

evidence toward the end of creating a uniform State pol Icy that 

"equitably balances employee rights with the State's vital 



Interests In pub! le safety and In promoting and maintaining a 

drug-fiee workplace.M 

over the course of the last year, the members of the Task 

Force have worked di I !gently In an attempt to fashion a pol Icy 

that co~ld be applied uniformly across al I Executive agencies, 

and that would ec::iultably and effectively address the problems 

of workplace drug Impairment. During the year's del lberatlons, 

clear and fundamental differences of opinion among the members 

appeared, and were vigorously debated In an effort to strike a 

balance between the government's legltlmate lnt~rests and the 

lndlvldual employee's rights. This Oepartment finds, after 

close consideration of the record and of the views expressed by 

the other members, tha~ the balance struck by the majority Is 

flawed from both a legal and practical st~ndpotnt. In It I a I_ I y, 

the majority erred In construing the language of Executive 

Order 191 regarding the need for a "uniform drug-testing pol Icy 

appt !cable to al I State employees" to Indicate that the same 

need for mandatoiy drug testing programs e~lsts icross al I 

executive agencies. The Information aval !able to the Task 

Force clearly supported the more sensible Interpretation of 

that language, that every workplace has different dlfflcultles 

In ensuring workplace safety and efficiency, and that they 

should, therefore, evaluate the need for drug testing on the 

basis of their own circumstances; should they determine to 

engage In testing, however, they should subject their employees 

to testing only under the terms of a uniform, statewide testing 

protoco I . In addition, the majority's suggested pol Icy has 
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three fundamental defects: (1) It sweeps too narrowly In 

concentrating on urine testing as the primary mechanism to· 

address the problems of workp I ace substance abuse; ( 2) It 

sweeps too broadly by requiring testln~ and reporting In 

situations that are counterproductive In terms of workplace 

productivity; and (3) It Is unnecessarl ly and Improperly 

Intrusive In terms of the privacy and dignity rights of workers 

In New Jersey. 

Legally, the proposed pol Icy recommends a dramatic 

modlflcatlon In the State's treatment of Its workers In a way 

that trenches on their fundamental personal privacy rights. tt 

Is a truism that every 1,dlvldual has a right to privacy In his 

or her bod! ly functions and In his or her medical condition. 

When government advances a proposal to Intrude on these privacy 

rights, it bears a heavy burden-of establ ishlng the primacy of 

Its Interests over those of the lndlvl~ual. Government may 

not, without a strong showing of need, require a person to void 

urine undei supervision, or to re~eal (through analysis of that 

urine) such private matters as pregnancy status, or the use of 

anti-seizure or HIV medication. The majority's legal analysis 

supporting Its proposal takes an extremely broad view of recent 

Interpretations of the United States Constitution, and a view, 

that Is simply unsupported, of the recent Interpretations of 

the New Jersey Constitution. In undertaking the balancing 

required under both charters, the maJorlty weights the 

gov er nm en t · s l n t er es t he av I I y w I t h con J e ct u r e and hyper b o l i c 

overstatement, and sharpl 1 discounts workers· privacy 
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Interests In Intimate bod I ly functions and In their medical 

conditions. 

Practically, the ~unitive orientation of the proposed drug 

testing pol Icy runs contrary to any attempt to gain workplace 

productivity and safety through traditional management 

technlQues, which rely on the mutual support and respect of 

supervisory and nonsupervisory employees. The proposed pol Icy 

encourages and In some cases requ I res superv I sors and cow.orker s 

to ferret out and report crlmlnal activity -- regardless of 

whether that crlmlnal activity affects a worker's abl I lty to 

safely perform his or her duties. The proposed pol Icy Ignores 

the context. of the State workplace, with Its 80,000 workers. 

and attempts to deal with the safety and efficiency of the 

workplace as though the workplace is separate from and 

unaffected by the community In whl.ch It ls set. The proposec 

pol Icy emphasizes the punishment and banishment of workers who 

are "gu11ty" of the status of having~ substance abuse proble~. 

rather than the rehab I I ltatlve and therapeutic opportunities 

aval !able to aid that worker to remain a productive part of 

, 
State government and of society. The proposed pol Icy places 

overwhelming rel lance on the abl I lty of comprehensive and 

Intrusive testing and reporting mechanisms to solve a deep 

1. See Robinson v. California, 82 S. Ct. 1417, 1420 (1962), in 
which the Supreme Court ruled it unconstitutional to punish a 
person for his status, rather than his actions. 
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medlcal/soclal/l~ga! problem. Without producing any meaningful 

analysis of the scope or nature of the substance abuse problem 

In the State government workplace, an~ without providing any 

meaningful.analysts of the overal I cost of a comprehensive 

testing policy. the majority of the TasK Force has advanced, as 

the l1nchpln of the State's response to workplace substance 

abuse. the mandatory testing of a broad spectrum of State 

employees for the residue of I I legal drugs Jn their urine. 

Alternatives to this Intrusive mandatory and probably expensive 

solution, through the enhancement of supervisory oversight and 

therapeutic Interventions, were discussed by the TasK Force, 

but In the Majority Report receive short shrift, 

notwithstanding evidence of the cost-effective and humane 

nature of these options. 

The Public Advocate·s concerns with the Majority's report 

are descrlbed more fully below. First, the Majority's 

analysis fal Is to address the problems of workplace substance 

abuse within the bro·ader social context. Second, Lt fai-ls• to 

address the problem of substance abuse coherently, choosing 

Instead to sep~rate the abuse of I I legal substances from the 

abuse of prescription drugs, over-the-counter drugs, and, most 

significantly, alcohol. Third, Its legal analysts fal Is to 

properly balance the government's concerns against the 

Individual rights· of employees, as Is required under the United 

States and New Jersey Constltutlons. Fourth, It falls to 

address the available and effective alternatives to drug 

testing. F I f th , I t · fa l I S t O a Ck n OW I edge the i n here n t 
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I Imitations o.n drug testing that render Its protocol 

Ineffective and dangerous. 

A. The social context of a workplace pollci 

There can be no mlstak~ng the seriousness of the problems 

caused In today's society by substance abuse. We,are al I aware 
I 

of the vlolence In our cities caused by the lucrative I I legal 

drug business, of the hundreds of millions ofdollars of 

unnecessary med I ca I costs ca1.1sed by & I coho I abuse, and the 

manner In which drugs have t~reatened basic social and moral 

values among al I Income groups In our society. The human cost 

Is even more staggering. We see I Ives simply wasted due to 

the effects of drugs and al::::<:>hol, I Ives of talented people, 

people who had much to give to others, only to ftnd themselves 

unable even to car~ properly for themselves or others due tc 

the tragic effects of substance abuse. Peop I e of, good w i I I In 

all walks of life, wh~ther they are cabinet officers In State 

government, employers, or workers concern_ed about their safety 

and the safety of those around them, al I share the cieslre to do 

the right thing, to do their part to help society begin to heal 

the deep wounds that continue to be cut by the mls~se of legal 

and I I legal drugs. 

There can also be no mistaking, how~ver. the daunting 

cha I lenges faced by any person, agency or government that sets 

out to attack the problems presented by iubstance abuse. To an 

extent that we can only guess at, even after a year of 
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del !beratlon. the problem of substance.abuse probably has 

affected the workplace of the largest employer In New Jersey 

State government. Much of the evidence considered by the Task 

Force was anecdotal In nature; to the extent hard data was 

considered. It was drawn from a few executive agencies whose 

experJences In this regard are stmply not general lzable ac~oss 

al I of State government. 

The recent. history of governments' attempts to address the 

prob I em of subs tanc.e abuse has taught us that It Is a. prob I em 

that defies sJmpl lf1catlon; It must be dealt with In a manner 

that acknowledges Its wide effect~ on every aspect of I lfe. To 

artificially delimit the scope of a workplace drug program by, 

for example, relying too much on a punitive or law enforcement 

orlentatfon. Is to ensure that we wl II be expending our time 

and resources on one aspect of the problem only to dlsco~er 

tltat we have Ignored or exacerbated -- more serious problems 

elsewhere. Our workers~- even those victimized b~ substance 

abuse -- are members of the larger soc~ety. · If· we lose sight 

of that fact, If we attempt to treat the State workplace as an 

Island Isolated from the real I ties of society, we risk doing 

more harm than good. 

We must begin to recognize that society's substance·abuse 

problems ~annot be solved solely thiough ever-stricter law 

enforcement technloues. The lure and profits associated with 

l I legal drugs IS too great. Di I i gent en fbrcement of dru.g I aws, 

even to the point of incarcerating every pers9n known to have 

trafficked In drugs, would not al levlate the problem; the lure. 
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and the prof 1.t are st mp I y too great. Through prov Id t ng 

education and treatment, ho~ever, we can both offer help to 

those whose I Ives are be1ng threatened, and reduce the ma~ket 

for the .sal~ of fl legal dr~gs. 

It Js In this social context that workpface drug testJng 

Is belnQ advanced. I "t has been sa Ld that substance abuse J s a. 

•~1ctlmtess crime,• because no one but the abuser rs harmed, 

and one cannot "victimize" himself. It m1,1st be reco.gnlzed, 

however, that, as a society, we£!!! victimize ourselves by 

pan lck Ing l.n the f.ace of w I despread subs.tance abuse. by 

discarding the .Individual rights and,ffeedoms that ha~e long 

been at the heart Of our legal system. We can slml larly ~o 

great damage to the workplace environment If we abandon 

pr1nclgles that stress the dignity .of ~orkers and the need for 

coocer~tlon between management an~ workers. A workplace drug 

pol Icy that demeans emptoyees and attempts to separate the 

Issue of subs~ance abuse from the workplace wi I l be co~tly, 
. . 

because, In treating the symptom rather than the 'disease, It .·ts 

doomed to fal lure. Rather, enl tghtened pub I lc pol Icy wl 11 be 

to encourage the rehab I I I tat Ion of employees who are accurately 

Identified as performing In an Inadequate or Impaired fashion, 

regardless of the cause, so that they may resume productive 

employment. In addressing the problem of chemical Impairment 

in the ~orkplacej care must be taken to appropriately balance 

the State's lnter~st In workplace ~afety and productivity 

agaJnst the fundamental Interest of workers In malntafnlng 

thel~ privacy. We must also take care, as emplo~ers, that we 
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do not destroy the refst1onshlp of trust and cooperation that 

Is a necessary component of any successful workplace.' This 

relat·lohshlp Is threatened when we charg~ supervisors with the 

t~sk ~f pot Icing the actlvltles of workers beyond that 

necessary for safety and efficiency rn the w~rkplace, and whe~ 

we punish workers for their sta~us rather than tne:r actions. 

a. The Nature of the Problem 

The people of New Jersey have a right to the service of 

State employees read~ and able to perform _their Jobs In a 

competent manner. and State agencies have a re:>ponslbl I lty to 

refuse to hire or retain employees who, by reason of substance 

abuse problems or ot~erwlse, are unable to perform their 

duties. 

As the largest employer In New Jersey, State governm~nt 

must be concerned with the effects substance abuse has on Its 

-~m~loyees. and lt·m~st set an example of a~dtesslng the problem 

In a humane. I awfu I arid_ prudent fash I on. The Task Force heard 

evidence of the scope of substance abuse nationally. As Is 

noted In the commentary to The Majority Report, the Natlohal 

Jnstltute on Drug Abuse estimated that, In 1987, 18 ml I I Ion 

Americans used marl Juana. 9-12 ml I I Ion Americans were 

alcohol lcs, 10 ml I I Ion Am~rlcans misused legal Qrugs, 6 ml I I Ion 
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used cocaine. 
·2 and 600,000 used heroin. In .the comprehens Ive 

Repor·t of the Ma I ne Comm I ss I on to Exam I ne Chem I ca I Test Ing of 

Employees of December 31, 
. . . 3 

1986 c•ttie Maine Report"), a broad 

range of national surveys on the scope of substance abuse are 

discussed, cltlng eQuat ly troubl Ing figures -- rncludlng 

statistics on the high cost to the health care system of 

substance abuse. Maine R~port at 10. 

The statlstlcs on the substance abuse problems· of people 

In the workforce are also troubl Ing. Commissioner Coye, of the 

New Jersey Development of Health, estimated that 13-15 percent 

of the natlonai' workforce suffers from an addiction to drugs or 

2 . The r e I s $ om e e v I den Ce that t he use o f I I I I C I t d r u gs , w h I I e 
st l I I substant la I, has dee I l ned l n recent years. The 1988 
survey by the Nat Iona I Inst I tute of Drug Abuse, of drug abuse 
among Americans aged 12 ~hd over showed a decrease of 37% In 
the current use of l I I felt drugs compared with a slml far 
survey tn 1985. In addition, users of any I l I left drugs 
•within the last year• decreased about 25%. The survey did 
find a continued pattern of heavy use wlthJn the 
cocaine-using population. Statement by Louis W. Sul I Ivan, 
M.D., Secretary of Health and Human Services, July 31, 1989. 

3. The Maine Study Commission was created by a Resolve of the 
Maine Legislature, and was charged with examining the Issues 
surround Ing the test Ing of emp I oyees for chem I ca I I mpa I rment 
In the workplace. Over the course of Its dellberatl.ons, the 
Maine Commission heard from 43 speakers on subjects Including 
the technical aspects of testing, the scope of the substance 
abuse problem, employee assistance programs, law enforcement 
concerns, mana.gement Interests and I abor l nterests. The 
Commission was staffed by two attorneys, and was provided 
with "a vast amount of background Information In the form of 
reports, studies and articles." Maine Report, p. I, Appendix 
A. 
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alcohol . 4 The Mafne Report estimates that 5-13 percent of the 

national workforce has a substance abuse problem. Maine Report 

at s. 

o~. Coye reported that the costs of substance abuse are 

high. She estimated the added heaJth costs due to alcohol 

abuse at $100 bl I I Ion per year; lost productivity due to drug 

and alcohol abuse was estimated at $99 bl 11 Ion per year. In 

New Jersey, 20 percent of the $3 bl I I Ion annual health care 

expenditure Is devoted to alcohoJ-related II lness. She also 

reported that the~e Is a slml lar cost for drug prevention, 

drug-related hdspltal lzatlon, lost e~plOyment and criminal 

Just Ice co.sts. 

The above Information easl ly established that both drug 

and alcohol abuse Is a significant natl.onal problem. A 

prel lmlnary Jssue to be addressed prior to a discussion of the 

propef role In this crisis of the State as an employer Is 

whether the pol Icy should address both legal and 11 legal drugs. 

~n creating the Task Force, Governor_ Kean noted that drug and._ 

alcohol abuse reduces employee ~fflclency and, ffmost 

Importantly. Jeopardizes the I Ives and •afety of fellow 

4. Molly Joel Coye, M.o·., M.P.H., Commissioner of Health, was a 
member of the Task Force. On Aprl I 21, 1989, she addressed 
the Task Force In her capacity as New Jersey's chief pub I le 
health 6fflcer. · 
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employees and cltlzens.• 5 Every speaker who addressed the 

Task Force, and who expressed an oplnlon on the:subJect, agreed 

that a workplace substance abuse program should deal 

comprehensively with both legal and I I legal drugs. The 

concerns for efficiency and safety with respect to workers who 

abuse alcohol, over-the-counter drugs, prescription drugs or 

I I legal drugs were described as Intimately connected In both 

effect and remedy. The Information avai fable to the Task Force 

clearly establ lshes that alcohol abuse alone poses a much 

greater threat to workplace health, safety and productivity 

than does the abuse of I I legal drugs, and that abuse of 

over-the-counter and prescription drugs presents simi far 

dangers. 

5. Executive Order No. 191, by which the Task Force was created, 
begins as fol lows: 

Where~s. the problem of drug and alcohol abuse has 
reached epideml.c proportions and is adv~rsely affecting 
the I Ives and safety of our citizens; and 

Whereas, the abuse of drugs and alcohol in the 
workplace, among other things, reduces Job efficiency, 
Increases absenteeism and sick leave, and, most 
Importantly, Jeopardizes the I Ives and safety of fellow 
employees and citizens; and 

Whereas, the State of New Jersey has a vital Interest 
In promoting a safe and drug-free workplace and In 
ensuring our citizens that pubt.lc safety employees do not 
threaten I lfe and I lmb due to the abuse of drugs or 
alcohol. 
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Or. Coye reported to the Task Force tMat the abuse of 

alcohol ls the leading employee substance abuse problem, and 

that, In the study of abuse of chem I ca I substances by 

emp I oyees, I I 1 ega I drugs are found to con st I t·ute on I y a sma I 

part of the problem. She warned that a concentration on 

I I legal drugs could deflect attention from the more serious 

problems presented by the abuse of alcohol, over-the-counter 

and prescrlptfon drugs. 

Or. James Mastrlch6 agreed that legal drugs present~ 

more serious problem than do I I legal drugs. In pursuing the 

goals of ensuring fitness for duty and ~he creation of a safe 

work environment, he warned that It would be •st lly If not 

deluslonaJM to create a pol Icy around I I legal drugs to the 

exclusion of Jegal drugs. 7 Nancy Ml Iler, director of an 

employee assistance program, warned that a concentration by an 

employer on I I legal substances has the effect of "va-1 ldat Ing" 

S. James MastrlCh, Jr .• Ed.O, Is an. employee assistance program 
consultant and a practicing psychologist. From 1983-87 he 
was Director of the Employee Assistance Program's Counsel Ing 
Services at Rutgers Medical School. He addressed the Task 
Force on May 2, i 989. 

7. Nancy M. Ml Iler, M.S.W., A.C.S.W,, c.E.A.P., 
Assistance Director for United Labor Agency. 
the Task Force on May 2, 1989. 
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the abuse of legal substances. 8 Dr. Robert Newman, 9 ch!ef 

executive officer of two New York City hospitals, reported that 

alcohol Is "far and away" the primary problem In workplace 

substance abuse. 

Materials aval table to the Task Force support this 

assessment. Following· Its extensive study, the majority of the 

Maine Commission made the fol lowing finding: 

The Majority. .calls attention to the fact 
that al I surveys and studies emphasize that 

·alcohol Is the most common substance abused, 
and that the costs caused by alcohol abuse 
exceed the costs caused by abuse of al I other 
sub.stances comb I ned by a w I de mar g In. The 
Majority finds th~t an Inordinate amount of 
time and effort are spent on eradicating the 
use of 11 legal drugs when the maJor cause of 
employee and employer substance abuse 
dlfflcult1es appears to be alcohol. 

Maine Report, p. 15. A publ !Cation distributed to the Task Force 

from the State and Local Government Labor-Management Committee, 
.. 

titled "Jolnt Solutions to Substance Abuse: Pub I IC Emp I oyee 

Assistance Programs" similarly found that "[a]lcohol Is, by far, 

the most frequently abused drug." 

8. In addition, the majority's distinction between "legal" and 
-1 I legal" drugs Is somewhat artificial. Under some 
circumstances, for example whl le operating a motor vehicle, 
the misuse of "legal" drugs such as alcohol or over-the­
counter cough medicine can constitute an unlawful act. 

9 . Rober t G . Ne wm a n , M . D . , M . P . H . , I s t he P r e s I de n t a n d Ch i e f 
Executive Officer of both Beth Israel Medical Center and 
Doctor· s Hosp I ta I , In New York CI ty. He has government and 
private sector experience In the deslgn of substance abuse 
programs. He addressed the Task Force on May 2, 1989 both as 
a pub! le health expert and as a major urban employer. 
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In I lght of this information, the Task Force considered 

whether Its proposed workplace pol Icy should address the problem 

of I I legal drug abuse In Isolation, or In the context of the 

broad~r problem of substance abuse. The Task Force Chairperson 

formed the Subcommittee of Workplace Alcohol Abuse to examine 

this Question. The Subcommittee reviewed the testimony and 

Information a ✓ al !able to the Task Force and reported, among other 

things, the fol low Ing facts to the Task Force: 

• 

• 

• 

• 

Approximately 18 ml I I Ion adults In the United States 
have alcohol abuse problems; ~pproxlmately 10.6 
ml I I Ion suffer from the disease of alcohol Ism. 

A I CO h O I I S .a i a Ct Or I n n ea r I y ha I f O f a I I a CC I den t a I 
deaths , SU I C I de~ and h om I C I des , I n C I U d I n g 4 2 % O f 
fatal motor ver lcle accidents. 

Health care treatment costs for alcohol Ism were 
approximately $13.5 bl I I Ion In 1983; at least 500,000 
Americans were reported to be in treatment for 
alcohol lsm and alcohol abuse In September 1984. 

Health care costs for alcohol-related accidents were 
estimated at $15 bl I I Ion In 1983; reduced 
prod_uctlvlty costs were estimated at $65.6 bl I I Ion. 

Report of the Subcommittee on Workplace Alcohol Abuse at page 

3. ,o The Subcommittee drew two conclusions: 

10. The Subcommittee's Report ls bound with this Task Force 
Report. The Information quoted above was drawn from the Fact 
Sheet for Sixth Annual Report to Congress on Alcohol and 
Health, from the Alcohol, Drug Abuse and Mental Health 
Administration, Pub! le Health Service, U.S. Department of 
Health and Human Services (Fa! I 1987). 
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• Alcohol_ abuse creates at least as great a health, 
safety and productlvtty problem In the ~orkplace as 
does the abuse of II legal drugs. 

• A drug program deslgn~d to enhance workplace health, 
.safety and product I ... , ty shou Id address the pr ob l ems 
related to the abuse of alcohol as wel I as other drugs. 

Subcommittee Report at 7-8. 

Notwithstanding the language of E~#CUtlve Ord~r 191, the 

Report of the Subcommittee on workplace Alcohol Abuse to the Task 

For~~. •nd the unanimity 6f the evldeMce ~~al labl.e to It, the 

ma.10r1ty of the Ta·sk Force,p.roposed a Pol Icy with the narrow 

scop~ of mandatory test l ng the ur·1 ne of .emp I oyees for res I cue of 

I I legal drugs. This narrower pol fey may serve a law enforcement 

_function ~f f~rretlng ~~t employee~ wno have used I I legal 

1 1 -
drugs, but it, clearly fal Is to heed the overwhelming evidence 

that the effects of substance abuse on w6rkplac~ health, safety 

and productivity can only be meanlngf~lly addressed by 

confronting the broad spectrum of the problem~- including 

prescription and over-the-counter drugs and the most pervasive 

.·- . 12 
aspect of the probLem, alcohol abuse. 

) 

11. We discuss more ful.ly beldw the dlfflcultl.es ~Ith wlde-sca1e 
drug testing In serving even this l~W en~orcement function .. 

1 2 . I t I S I r On I C t ha t Comm On t e St S f Or a I CO h .0 I US e d O , U n I i k e 
tests fo~ other drugs, provide some reliable Indication of 
the level_ of impairment or Intoxication, see "Scientific 

(Footnote cont I nues on next page) . 
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C. Lega I l ssues 

Drug testing lmpl leates substantial leQal concerns under trie 

United States and-New Jersey Constitutions. Whl le the majority 

finds support for Its approach In recent federal decisions, there 

are basic unresolved Issues under the United States Constitution 

presented by the proposed pol Icy. Furthermore, the pol Icy Is at 

odds with casetaw Interpreting the New Jersey Constitution and 

a~pears to confl let with basic values protected by the State 

charter. In the fol lowing discussion, we sh~I I set forth In turn 

t t, e pr I n c I pa I l e g a l I s sues under the Un I t e d St ates and New J er s e y 

Constitutions. 

1. United States Constitution 

With regard to random testln~. the critical and difficult 

determination under the federal Constitution -- what constitutes 

a sensitive position subject to random testing -- Is left to 

another day. (Vll(a)J. Although we acknowledge that the federal 

courts have permitted the testing of~ employees In sensitive 

positions, It Is clear that the United States Supreme Court and 

(Footnote continued from previous page) 

Issues In Drug Testing," Councll on Scientific Affairs, 
American Medical Association, reprinted In 257 J.A.M.A. 3110. 
3111 (June 12, 1987), but the majority nevertheless 
recommends rel lance on the latter, but not the former tests. 
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the lower federal courts have not yet sanctioned the testing of 

ill employees the government chooses to classify as sensitive:. 

See. !..:..a·. National Treasury Employees Union v. Van Ra!_~, 

U.S. • 109 S.Ct. 1384 (1989) (Court sustained urlnalys!s 

testing of Customs Service employees slated for promotions i o 

positions that Involved either Interdicting I I legal drugs er 

carrying a firearm. However, the Court remanded the cs.s.~ to 

determine "If Customs Service has defined [the category of 

employees I IKely to ~aln access to sensitive Information) re 

broadly than necessary to meet the purposes" of agency program); 

Harmon v. Thornburgh, 878 F.2d 484 (D;c_. Cir. 1989) (Drug t lr1g 

permitted for Department of Jus~lce employees holding top secret 

cleara~ces, but not of prosecutors ln~crlmlnal cases, and 

employees with access to grand Jury proceedings); National 

Federation of Federal ·Employees v. Cheney, 884 ~2d 603 (D.C. 

' Cir. 1989). (Drug testing of certain employees In Army In 

certain positions upheld, whl le testing of Individuals !n o~~er 

positions Invalidated); Hartness v. Bush, 712 F.Supp. 986 (D.D.C. 

1985) (Drug test!ng permitted for certain asserted "sensitive 

posltlons.M but not for others). 

These cases reveal that the I lne between positions that can 

be randomly tested and those that cannot Is not very clear. 

Determining what Is reasonableness under the Fourth Amendment Is 

a fact-sensitive undertaking; therefore, each of the positions 

w h I Ch w I I I be C I as s I f I e d as s €! n !; I t j Ve by a s t a t e a g e n Cy a n d t h e 
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Oepart~ent of Personnel wl l I have to be carefully analyzed under 

the United· States Constitution to determine If the position 

should be considered •sensitive• for random testing purposes. 

Since the le~al contours of sensitive- positions are relatively 

~ndeveloped, there Is a virtual certainty, as the federal 

experience reflects, tha~ such classifications wl II be challenged 

under the United States Constitution. ConseQuentiy, we think It 

Is premature for the majority to assume that random testing of 

sens It Ive pos 1 t Ions .!..!2 genera I passes federa I const I tut Iona _I 

muster. If the federal experience and precedents are any guide, 

Msensltlve~ position determinations wt I I spawn a considerable 

amount of I ltlgatlon, and the resolution of the proper ~cope of 

random testing of sensitive positions In New Jersey under the 

Unfted States Constitution wl I I have to be r~flned on a case-by­

case basis. 

Additionally, the "reaso~able suspicion" standard In the 

po I Icy, a_t I east _Insofar as It l;s ~PP I I ed to emp I oyees · In non­

sens It Ive positions, ts far broader than that tolerated by 

several federal court decisions construing the federal 

Constitution. The pol Icy provides that reasonable sOsplclon 

means "the existence of facts that provide a reasonable, 

objective basis to suspect that a drug test of an employee wl I 

produce evidence of Illegal use o.f drugs." (Vl(1)(a). This 

standard essentially al lows testing of the employee even if there 

ls no Indication of work-related drug use or Impairment of 
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performance. In contrast. several federal courts that have 

upheld reasonable suspicion testing hAve only done so on the 

basis that •tt must be conducted under circumstances exhibiting 

lnd1v1dual tzed suspicion of en the Job Impairment.• Hartness v. 

~. 712 F.Supp. 986, 992 (O.D.C. 1989). For examp I e, In 

National ·rreasury Employees Union v. Lynz, 706 F.Supp. 934, 952 

(D.D.C. 1988),. the district court expressly requested that the 

reasonable suspicion drug testlnQ be based on "reasonable, 

articulated and Individual I zed suspicion that a specific employee 

may be under the Influence of drugs while on duty." See also, 

Bangert v. Hodel. 705 F·.suoo. 643, 650 (D.D.C.) (Reasonable 

suspicion testlrig must be conducted under circumstances 

exhibiting lndlvlduatlzed suspicion or on the Job Impairment). 

Under the st~ndards articulated In these declslbns, the 

reasonable suspicion standard In the proposed pol Icy Is woefully 

short of federal constrtutlonal requlren:,ents. · We acknowle~ge 

~hat the recent Supreme Court cases In Von Raab and Skinner v. 

Ral !way Labor Executives' Association, 109 S.Ct. 1402 (1989) 

state that Individual !Zed suspicion of a particular employee Is 

not required •where the privacy Interests lmpl lcated by the 

search are minimal, and where an Important governmental Interest 

furthered by the Intrusion would be placed In Jeopardy by a 

r e q U I r em en t Of I n d I Y I d U a I I Zed SUS P I C I On . ~ Id. at 147. However, 

Skinner and Van Raab only determined that the governmental 

Interest In testing without individualized suspicion for the 
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sensitive positions at Issue In those cases outweighed privacy 

concerns. The Supreme Court has not yet had occasion to consider 

whether the Individual I zed suspicion reoulrement can be discarded 

for non-sensitive positions, and the decisions of the lower 

courts remain the final word on this Issue at the present time. 

Conseouently, we take Issue with the Majority's finding that 

"[t]here Is no authority addressing reasonable suspicion testing 

of employees In non-sensitive positions." {MaJ. Rpt. 77). There 

Is leg~l authority on this crltlcal legal Question, and It 

creates serloµs doubt about the propriety of the Majority's 

reasonable suspicion standard. 

The definition of reasonable suspicion In the pol Icy Is not 

on!y too broad but also It Is hopelessly circular. It defies 

bel lef that supervisors, even with appropriate training, are 

going to be able to apply this test In any reasonably fair or 

consistent fashion when trained law enforcement officers have 

struggled wlih such a·standard In even more egregious 

circumstances. For these reasons, we objected to the majority's 

fat lure to Include an Impairment standard In the reasonable 

suspicion test for non-sensitive positions. Such a standard 

would focus on Job performance considerations, with which 

supervisors are generally faml I tar, rather than on an 

Incomprehensible tautology that rel les on speculatl6n and 

conjecture. 
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In sum, the majority appears to proceed from the legal 

position that recent Supreme Court decisions have removed the 

federal constitutional cloud over drug testing. Our reading of 

cases Interpreting the Un-lted States Const1tutlon ts less 

sanguine about the legal lty of the Task Force's pol Icy under the 

federal charter. 

2. The New Jersey Constitution 

There Is even greater d9ubt about the constitutionality of 

the poflcy under the New Jersey Constitution. The New Jersey 

13 case law dlrectly addressing drug testing Is sparse; however, 

the constltutlonal-flaws Jn the proposed policy are either 

Identified or adumbrated In several decisions construing the New 

Jersey Constitution. 

Premised on the recognition that as to certain matters each 

person has "a legal rlght'to be !eft ilone," the constitutional 

right to privacy recognizes "that as to each Individual member of 

13. The only reported decisions are Matter of Carberry, 114 N.J. 
574, (1989), where the Supreme Court declined to determine the 
constitutional lty of a "Wei I-Trooper• medical examination as a 
means of obtaining urine for unannounced .drug testing, Id. at 
5 8 7 , and Fr . 0 rd er of Po I Ice v . C I t y of New a rd , 2 1 6 N . J ~up er . 
461 (App. Div. 1987), where the court Invalidated a mandatory 
drug testing program for al I members of the Newark Narcotics 
Bureau as an unreasonable search and seizure under Article 1, 
par. 7 of the State Constttutlon. See also, Allen v. County of 
Passaic, 219 N.J.Super. 352 (Law Dlv. 1986). 
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society there ~re matters private, and matters pub I le.• Bednarik 

v. Bednarik, 18 N.J.Mlsc. 833, 651 (Ch. 1940). This right to 

privacy Includes •the right of every person to be free from the 

scrutiny of others In rest:>,ect to his private affairs. 

As the court stressed In Bednarik: 

The I n.d Iv I dua I surrenders to soc.I ety 
many rights and prlvl leges which he 
would be free to exerc1se In a state of 
nature, In exchange for· the benef I ts 
which he rec•lves as a member Of 
society. But he Is not presumed to 
surrender a I I of those r I gh·ts, and the 
publ le has no more I lcense, without his 
consent, to Invade the domain of those 
reserved prl~ate rights t.han he hlmself 
has to violate the val Id governmental 
regulations of :the organized state of 
which he Is a citizen. (18 N.J.Mlsc., 
at 651]. 

" Id. 

The constltu~lonal underpinnings of this right to privacy are 

found In Article 1, par .. 1 and Article 1, par. 7. 

Ar t I c I e I , . pa r . 1 o f t he New J er s e y Con s t I t u t I on p r o v I de s : 

Al I persons are by nature free and 
Independent, and have certain natural 
and lnal !enable rights, among which are 
those of enjoying and defending 1 lfe and 
I lberty, of acoulrlng, possessing and 
protecting property, and of pursuing.and 
obtaining safety and happiness. 

The protections of this provision have been appl fed to both 

pr I vat e em p ! o ye r s and pub I I c en t I t I es . See ~ . , Peper v . 

Princeton University Board of Trustees, 77 N.J. 55 (1978). 

Moreover, courts 1n New Jersey have repeatedly recognized that 
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Article 1. par. 1 of the New Jersey Constitution protects the 

right to privacy. See~-. McGovern v. Van Riper, 137 N.J.Eo. 

2-4, 33 (19-45) aff'd l!! E.!.!:..!, 137 N.J.EQ. 5-48 (E. & A. 1946); 

Bednarik v. Bednarik, supra 18 N.J.Mlsc. at 650; Greenberg v. 

Klmmelman, 99 N.J .. 552, 571 (1985) (the New Jersey Supreme Court 

has Nfound a right to privacy Implicit In Article 1, par. 1 of 

the state constitution); In re Quinlan, 70 N.J. 10, -40, cert. 

denied sub .!!2!!!· Garger v. N.J., -429 U.S. 922 (1976); State v. 

Saunders, 75 N.J. 200, 216 ·(1977) ("It Is now settled that the 

right of privacy guaranteed under the Fourteenth Amendment has an 

analogue In our State Constitution, N.J.Const. (1947), Art. 1, 

par. 1 ."); State v. Baker, 81 N.J. 99, 114 n. 10 (1979); !n 

re Grady, 85 N.J. 235, 250 (1981); Right to Choose v. Byrne, 91 

~- 287, 303 (1982). 

Alt~ough the precise scope of the interests protected by the 

New Jersey Constitutional right to privacy has yet to be fully 

del ln~ated,: St_ate v. Saunders, supra, the courts in New Jersey 
. . 

have recognized that the right to privacy encompasses both the 

freedom of self-determination and freedom from Interference with 

bodt ly integrity, as wel I as freedom from compel led disclosure of 

private facts. See~-• In re Conroy-, 98 N.J. 321 (1985); In re 

Quinlan, supra; In re Jobes, 108 N.J. 394 (1987); State v. 

Saunders, supra; Right to Choose v. Byrne, supra; In re Gray, 

suora; In re Quakenbush, 156 N.J.Suoer. 282 (Law Div. 1978); 

Bednarik v. Bednarik, supra, overruled on other grounds Cortese 

v. Cortese, 10 N.J.Super. 152 (App. Div. 1952); In re Martin, 90 
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~· 295, 3J6-3l8 (1982). These cases establ lsh that Article,. 

par. 1 of the New Jersey Constitution represents a clear pub I le 

po~ Icy to protect both an l~dlvidual ·s right to confldentJal lty 

as wefJ a$ the right to privacy against unwarranted Intrusions. 

Simi tarty, Article 1, par. 7, which provides protection 

~galnst unreasonable searches and seizures, affords an Individual 

a zone of privacy protected by the State Constltut1on, Fr. Order 

of Pol Ice v. City of N~wark, 216 N.J.Super. 477. With regard to 

random drug test Ing, th Is const I tut Iona I p.r Inc IP I e has been 

Invoked to strike do~n a program I Ike that proposed by the 

MaJorlty. In Fr. Order of Pol Ice v. City of Newark, 216 

N.J.Super. 461 (App. Div. 1987), the Appel late Division, relying 

upon Article 1, par. 7 of the New .Jersey Constitution, held that 

random drug testing In the absence of lndlvldual I zed suspicion· Is 

violative of the search and seizure provisions of the 

Constitution." Finding mandatory urine testing to be a highly 

Intrusive procedure, 216 N.J.Suoer. at 474, the Appel late 

Oivlilon n~)d that the State's Interest in testing d.ld not 

overcome the Intrusiveness of the search. 

The majority seeks t6 dlstlngufsh tnls decision from the 
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14 . random test Ing proposed In the po I Icy. ,However, the Ma Jor I ty 

appears to Ignore that the ~lsoosltlve point In Fr. Order was not 

the fact-sensitive Issues the Majority cites (M~J. Rpt. 82-83), 

but the legal conclusion that, In the weighing of private and 

pub I le Interests, •urine testing without reasonable 

lndlv1dual lzed suspicion Is not a proper means to attain" the 

government's objectives. Id. at 475. As the Court observed In 

terms eoual ly applicable to the Interests asserted Ln the 

Majority's Commentary: 

The abstract -lnteres~ In enhancing 
"pub I I c conf I dence "_ Is not of 
sufftc1ent weight to.Justify 
sacrlflc1ng the paJpable privacy 
Interests of pol Ice officers. And 
surely the general pub I le Interest In 
enforcing drug law~ cannot be permitted 
to set at naught ~he constitutional 
protections against unreasonable 
searches and seizures. Id. 

T he f a I I U r e t O a Ck n OW I e d g e t h e CO n t r O I I I n g S I g n I f I Can Ce O f 

Fr. Order Is also reflected In the Majority's sharp discounting 
. . 

of the substantial privacy Issues at stake. As the Appel late 

Division observed: 

14. Even though Fr. Order ~receded the Supreme Court cases In 
Von Raab and Skinner, the State decision Is not at all vitiated 
by the federal opinions, for "(s)tate law, tradition and policy 
have been given privacy Invasions a degree of protection beyond 
that afforded by the federal constitution." Fr. Order, 216, 
N.J.Super. 477. 
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Government monitoring of urine Involves 
an Intrusion upon a most private kind 
of conduct. Both In ccncept and ln 
practice, that Intrusion Is profoundly 
demeaning. Id. at 474. 

Whl le this Interest was perceived by the Court In Fr. Order to be 

so significant that It-outweighed any countervai I Ing governmental 

Interests, the Majority has chosen to strike a tot~! ly different 

balance than that mandated by Fr. Order. 

Beyond this •profoundly demeaning" Intrusion, a drug testing 

polfcy, whether It Involves random, appl leant, medical or 

reasonable suspicion testing, Infringes upon "the right of every 

person to be free from the scrutiny of others In respect to his 

private affalrs.N Bednarik v. Bednarik, 18 N.J. Misc. 651. For 

example, urine tests can ~e used to discover Information relating 

to an employee's physical or mental condition beyond the 

ldentlflcatlon of l I legal substances. An employee may have a 

very good reason to keep this Information, such as legitimately 

prescribed medications for physical or mental disorders, from 

being disclosed to hi$ or her employer. Yet, the employee wl 

be forced to reveal this Information to their employers as a 

precaution against non-react.lvlty problems. (See pages 51-54, 

Infra); In fact, the sample "Drug Screening Medication Form" 

appended to the Pol Icy requires the employee to reveal any 

medications which he or she has taken during the past 30 days. 

Furthermore, workplace drug testing unjustifiably Intrudes 

upon an Individual employee's reasonable expectations of privacy 

- 27 -



away from his or her Job. As the Maine Commission recogn.1:zed tn 

reaching a slml lar. coneluslon: 

An employer's economic Interest In an 
employee's off-worl< activities Is only 
val Id when those activities affect the 
employee's performance In the workplace, 
an.d even then, the emp I oyer · s Interest 
Is limited to restoring ad~quate work 
performance. No one cah sugg•st that If 
an employee's wor~ performaMc• Is 
suffering dl.ie to sexual problems a~ 
norne, the employer should step In and· 
hire a private Investigator to determine 
the precise source of the ernploye·e·s 
workplace problems. Similarly, an 
employer does not need to l<now precisely 
what substance an employee may be · 
abusing when he continually fall~ asleep 
on his Job, or his performanc~ drops· 
radically due to a substance abuse 
problem. The employer's Interest ln the 
wo~k performa~ce of his employee IS not 
dependent In the least upon the actual 
c~use of the problem . . Whether an 
employee Is performing poorly because he 
Is having marital problems, or because 
he Is suffering from a substance abuse 
problem, the effect upon the employer's 
Interest .remains the same. It Is not 
t~e role of the employer to interve~e 
and pry .1 nto the emp loy~e '. s pr lvate I I fe 
away from the Job so that he can advise 
the employee as to what ls tn his best 
Interest. <.Ls!· at 41). 

A federal district court ·framed the Issue ·In even starker 

terms: 

We would be appal led at the spectre of 
the pol Ice spying on employees during 
their free time and then reporting 
their actlvltles to ~heir employers. 
D r u g t es t I n g l s a f o rm o f s u r ve I I I a n c e , 
albeit a technological one. 
Nonetheless. It reports on a person's 
off-duty activities Just as surely as 
someone had been present and watching. 
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It Is George Orwel l"s 'Big Brother' 
Soc I ety come to I I fe. [Capua v. City 
of Plainfield, 643 F.Supp, 150, 151 
(0.N.J. 1986). 

The chem lea I survel I lance of certain employees through 

random, appl lcant_or medical d,:-ug testing Is even more offensive 

to the right ~to be fr~e from the scrutiny of others In our 

private affairs,• because It 1s conducted without lndlvldual I zed 

susplclori of wron~dolng, without regard io )ob performance or 

responslbl JI ties. and th~ testing Itself fa! Is to demonstrate 

actual on-the-Job Impairment. Although Job performance should be 

t n e p r I ma r y ; I f not so I e • I e g I t I ma t e I n t e r es t o f t he em p I o ye r , 

drug testing does not advance the empl6yer's abl I lty to recognize· 

and address lnadeguate work performance, without respect to the 

cause. Undoubtedly, New Jersey courts, would find It 

constitutionally offensive ·for an employer to peep through 

windows, hide under an employee's bed, eavesdrop on conversations 

in a home or sift through an employee's private papers to 

discover evldenc~ of an employee's off-duty actlVltles. It Is no 

less offensive, and probably more degrading, .for an employer to 

extract a persons' urine to engage In the same type of 

Investigations. If the Justification Is that an employer can 
9 

lnQulre Into any factor that may theoretically affect an 

employee's perform~nce, what would prevent an e~ployer from using 

the same rationale to Inquire Into an e~ployee's sexual or 

drinking habits, financial situation or other personal affairs? 
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It Is bbvtous that the Issue dividing the Ta~k Force Is not 

the right of an employee to use drugs. Nor Is It merely a 

management Question of the propriety of supervisors or co-

employees operating e,s law enforcement agents to root out drugs 

ln the w~rkplace; Ra~her, the basic Issue, ~hlch the Majority 
' 

never directly confronts~ .Is whether un~er the State Constitution 

the State has the authority to lnQulre Into and survel I the 

detal Is of It~ employees· petsorial I Ives to accompl lsh Its 

workplace goals. The New Je~sey decisions strongly Indicate that 

the Majority has struck tn~ wron~ .balance under the State 

Constitution. 

F'urthe.rmore, the New • .iersey Supreme Court .has recogn I zed that 

even where the Interest su~portlng an Incursion Into privacy 

:-lghts Is sl.!bstantlal, any such Intrusion must be limited by 

ado~tlng the narrowest means necessary to achieve the purported 

purpose. 

The Appel late Division he~d and we 
agree that If the governmental purpose 
Is legitimate and substantlil 
'the Invasion of the fundamental right 
of prJvacy must be minimized by 
utl I I zing the narrowest means which can 
be designed to achieve th~ pub! le 
purpose. [Lehrhaupt v. Flynn, 140 
N.J.Super. at .262, 264; ~ Kenny v. 
Byrne, 144 N .. J.Super. at 253) (In re 
Martin, 90 N.J. 295, 318 (1982). 

See also, Fr. Order, 216 N.J.Super. 470. The Majority has 

clearly fal led to fol low this constltutlonal mandate because the 

evidence before the Task Force was replete with numerous less 
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intrusive means than random drug testlng to address workplace 

performance problems. 

Fina I iy, the reasonable suspicion drug testing In the 

proposed pol Icy fares no better than randcm drug testing when 

scrutinized under the New Jersey Constitution. We have already 

set out the federal decisions which cal I the reasonable suspicion 

standard. as defined by the Majority, Into serious Question. 

(supra at p. 20). tn I lght of the substantial weight accorded 

personal privacy under the New Jers~y Constitution, It ls I lkely 

that state courts wl I I apply a more rigorous standard when 

directly confronted with a cha I lenge to the content of a 

reasonable suspicion standard In the drug testing context. Cf: 

Fr. Order, 216 N.J.Super. 477. It Is also Important to note that 

one state court has done Just that and could serve as a 

persuasive authority for New Jersey courts. In Horsemen's Senev. 

v. State Racing Comm'n, 532 !i.;_L2d 644, 652 (Mass. 1989), the 

Supreme Judlclal Court of Massachusetts has, at least In the 

context of 1 lcense of a State Racl~g Commission, construed Its 

st~te constitution to require that testing on reasonable 

suspicion contain the requisites of probably cause. The cour 

therefore, required ~rel lat le, specific objective-facts" th: 

•sufficient to warrant a prudent person's belief that a I I 

more probably than not has used I I I !cit drugs." Id. In 

this conclusion, the court found the definition of reas· 

suspicion, which Is slml lar In many respects to that 1 

the Majority [compare Id. at 646 with Pol Icy at Vl(1 
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contain •vague terms [which] al 1ow lmpermlsslbly broad 

discretion, . and are an Invitation to arbitrary and 

discriminatory choice of subjects for testing.• Id. at 652. New 

Jersey courts seeking to protect the strong privacy Interests 

under the State. Constitution are I lkely to find the circular 

definition In the Pol Icy to be a slml lar •tnvltatlon to ~rbltrary 

and discriminatory choice of subjects for testlngi" 

As the above discussion reveals, In an effort to attack 

substance abuse In the wotkplace, the Majority has formulated a 

pol Icy that Is shrouded In constltutlonal doubt under the United 

States and New Jersey Constitutions. The constltutional flaws 

are not marginal or of minor slgnlflc~nce, but go to the heart of 

the balance str~ck by the majority - a balance that could 

substantially transform the character of our State work In~ 

environment In derogation of the most fundamental constitutional 

rights protected In a free society. 

D. Responses to Workplace Drug Abuse 

The members of the Task Force were quickly able to agree that 

substance abuse presents significant ·societal problems, and that 

the State, as a prudent and responsible employer, should take 

steps to safeguard the health, safety and productivity of the 

workplace against any threat posed: The Task Force received 

Information on a wide array of responses to the threat of 

workplace substance abuse, lnc!udlng enhanced supervision cf 
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employees, the strengthenlrig of employee assl:stance programs, the 

" . 
use of motor coordination tests, and education programs for 

employers and supervisors. The Information provided to the Task 

Force Indicated that these alternatlves provided non-Intrusive, 

cost-effective methods of addressing workplace Issues. 

Notwithstanding this Information, the majority proposed a pol Icy 

premised on mandatory urine testing, and featuring mandatory 

punitive responses to Indications of the use of I I legal drugs 

whether or not the use affected workplace performance. 

As we explain more fully above, the New Jersey Constitution 

reoulres that the State demonstrate the absence of reasonable 

alternatives to a urine testing program In "order to Justify the 

need to subject employees to procedures that are, "In concept and 

In practice,. ,profoundly demeaning." F~aternal Order of 

Pol Ice v. City of Newark, 216 N.J. Super. 461, 470, 474 (App. 

Div. 1987). 

The majority report advocates mandatory urine testing as a 

means of ld~ntlfy!ng State employees who have used I I legal drugs. 

The broad sweep of the majority's proposed pol Icy indlcat~s that 

the Identification of employees who have used drugs Is advanced 

as a law enforcement tool, or as an end In Itself, rather than as 

a means for ensuring workplace safety and productivity. The 

Court In Fraternal Order of Pol Ice, however, made It clear that 

mandatory testing for criminal conduct is disfavored under the 

New Jersey Constitution absent individual I zed reasonable 

suspicion or probable cause. 216 N.J. Super. at 470-71. It 
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appl led a balancing test, however, to the. situation In which the 

State as an employer advances Interests tn Impaired Job 

performance and public risk. Id. at ◄72. In such circumstances, 

the State seeks Identification of drug users not as an end In 

1tself, but rath~r as a means to serve the goals~• workplace 

safety and efflclency. The balancing t~st applJed by the Court 

reou I res cons.Id.er at I on of whether reasonab I e a I ter na t Ive means 

are aval lab le to address the legltlmate govjrnmental Interests In 

safety and productivity. Id. at ◄ 70. -
,. Effective alternatives to urine te$tlng exist. 

Sever a I of the w It nesses appear Ing ·before the Task Force 

testified that methods of addressing workplace substance abuse 

exist, and that these methods p~oVide effective alternatives to 

urine testing. 

Or. James Mastrlch provided sub.~tantla! Information and 

materials on effective employee assistance programs (EAPS). He 

described the modern EAP as staffed by experienced mental health 

professionals who are able to directly counsel and refer to 

appropriate treatment employees with chemical dependency 

problems. To be effective, EAPs must be viewed In a positive 

I lght by employees -- they must not be viewed as pun~tlve or 

dlsclpl I nary agencies. The Importance of this emphasis was 

explained by Dr. Mastrlch's testimony that 80% of EAP referrais 

a r e s e I f or f am l I y r e f er r a I s . 

- 34 -



Hlstorlcal ly, Dr. Mastrlch explained, the effectiveness of 

EAPs has risen when they are voluntary, confidential and 

supported by management; their effectiveness has diminished when 

they have been viewed as a component of workplace dlsclpl lne. 

The I Inking of drug testing, with punitive sanctions, to EAPs 

would diminish the effectiveness of the management response to 

substance·abuse. An emphasis on testing and dlsclpl lne would 

make supervisors hesitant to "accuse" a worker of substance abuse 

problems, and would make workers more secretive and less wl I I Ing 

to come forward for help. In Or. Mastrlch's view, EAPs, 

lncludlng wel I-designed training programs for supervisors, are 

effective means of advancing safety and efficiency In the 

workplace. The Institution of broad. urine testing would I fmt.t 

the effectiveness of EA?s without offering any correlative gain. 

Broad-based drug testing offers the promise of a "quick fix," but 

that pr om I s e l s mo r e I I I us I on t ha n r ea I· I t y . 

Nancy MIiler slmllarly testified that her experience In EAPs 

demonstrates that confidential counseling, referral and 

treatment, they offer the best opportunity for addressing the 

problem of workplace sub$tance abuse. Introducing the 0 qulck 

fix" of broad-based drug testing would hamper the effectiveness 

of EAPs. 

Or. Robert Newman emphasized the effectiveness of education 

In the workplace -- particularly the education of supervisors. 

The key to addressing workplace substance abuse Is to train 

supervisors to be sensitive to work performance. The supervisor, 
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on detecting problems In work performance, should then respcnd as 

eff~ctlve supervisors nave always responded -- through referral 

to EAPs, counsel Ing or dlsclpl lne, as appropriate In each case. 

Or. Molly Coye also em.phaslzed traditional, effective 

management techniques as more effective than broad testing 

programs. She testlfled that the American Publ le Health 

Association and the American Occupational Health Association have 

reported that there Is no scientific evidence that routine drug 

testing Is effective In addressing the problem of workplace 

substance abuse, and that there Is therefore no b~sls for finding 

that routine drug testing Is useful In addressing problems of 

safety and productivity. The evidence that exists Is, she said, 

misleading because It Is anecdotal In nature and the studies have 

riot been proper I y cont ro I I ed. There Is no reliable evidence that 

broad testing programs are worth trie problems and cost th~y cause 

management. 

In contrast, several studies considered by the Task Force 
. ' 

dital led the effectiveness -- Including the cost-effectiveness 

of EAPs and other traditional management strategies. A 

pubf fcatfon of the State and Local Government Labor-Management 

Committee reported: 

The cooperative labor-management approach to 
the treatment of substance abuse has had a 
tremendous Impact on the workplace. 

• 

• 

Sixty to 80 percent of the cases 
Identified as alcohol Ism have 
returned to a fully productive 
Job status. 

The limited statistics on all 
other drugs reveal that 
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• 

approximately 60 percent of those 
who seeK treatment for substance 
abuse recover. 

Employer Investment In EAPs has 
ylelded a return of $3 to $5 for 

- 15 every do_l lar spent. · 

A 1985 study by the Department of Health reported stml tar savings 

from EAPs In Increased employee productivity, less sick time and 

absenteeism, and ·reduc~d medical benefits clalmed. 16 

The TasK Force· s Sub comm It tee on Emp I oyee Ass I stance, In Its 

report title~ Employee Assistance~ An Alternative To Test In;, 

reported the fol towing to the Task Force: 

EAPs are cost-effective, humanitarian Job­
based strategies for helping ~mployees whose 
person~! problems are affecting thelr work 
performance. Most baslcal ly, an EAP Is In 
plac~ to conserve human resources, balancing 
economics with empathy. It Is a win-win 
proposition for employees and management; 
EAPs are confidential and nonpunltlve. They 
affirm three Important Ideas: 

l) Employees are valuable members of the 
team; 

2) It Is better to offer assistance to 
employees experiencing personal 
prob I ems than to d I s c Lp I I n e or f I r e 
them; and 

15. Joint Solutions to Substance Abuse, State and Local 
Government Labor-Management Committee. 

16. The Cost-Impact of Employee Assistance Programs, New Jersey 
Department of Health, Division of Alcohol lsm, Occupational 
Section (October 1985). 
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3) Recovering employees become more 

productive and effecttve. 17 

The Maine cc,mm1ss1on spoke out ciearlY on this issue, both 

to express approval of EAPS In combatting the effects of 

workplace substance abuse and to distinguish these programs from 

workplace drug testing programs: 

£mployee assistance programs and wotkplace 
education on substance ~buse are viable 
a1tetnat1ves to workplace substance abuse 

testing. 
• • • 

The MaJor:-ltY finds that an employee 
assistance program, c~up1ed with an 
effective· rehab I I I tat Ion program, can 
adeo~atelY address substance abuse problems 

In the workplace. 

• • • 

we reject, nowever, the arguments made bY 
employers that the effectiveness ~f EAPs can 
be enhanced by the use pf testing, • • • Al I 
of the EAP specialists te~tlfied thjt ~ 
crucial factor of an EAP's success Is th~ 
e I ement of mutua I trust; a test Ing .program 
wntch forces an employee Into an EAP without 
his consent de~troys that trust, and thus 
wl I I actually Inhibit the effectiveness of 

the EAP. ,a 
Like the witnesses before the Task Force cited above, the Maine 

commission concluded that a comprehensive, cooperative management 

17. Report of the Subcommittee on Employee Assistance, oound In 
this Report, at page 6 (footnote om~tted). 

,e. Maine commission Report. suora, note 3, at 47-48. 
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approach utl I lzln~ EAPS Is the most effective means of addressing 

workplace substance abuse, and that broad drug testing programs 

would Impair the effectiveness of such a program. 

2. Mandatory drug tests harm the workplace. 

The danger of workplace drug testing programs go beyond 

their negative effects on EAPS; they threaten to overshadow al 

other approaches to substance abuse In the workplace. This fear 

has been, In large part, borne out by the del lberatlons of the 

Task Force where the focus on the development of a pol Icy towards 

drug test I n g pre d om I n ate d , d "'a r f I n g a l I other work p I ace con c er n s . 

Yet, every expert who testified before the Task Force recognized 

that the key to fulfl I I lng the goal of a drug-free workplace Is 

an educated workforce that understands and can Identify the signs 

and symptoms that might Indicate that a company worker has a 

problem, regardless of the nature of the problem. Moreover, one 

cannot overestimate the Importance of establ lshlng a workplace 

~nvfronment where employees understand that their supervisor Is 

(1) receptive to an employee's problems; (2) eager to offer help 

to overcome these problems without Jeopardizing the person's Job; 

and (3) wl I I Ing to assist the employee In regaining his or her 

status as a healthy, productive worker. 

Many factors can contribute to decreased prorjuctlvlty or 

abs en t e e I s m , I n c I u d I n g t he e >: c es s I v e use o f c I g a re t t es or 
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alcohol, marital or flnanclal problems, or wor~-related stress~ 

The actual effects upon an employee's work performance In each·of 

these cases may be Indistinguishable from slml lar problems caused 

by substace ~buse~ 

In each case, the State's performance expectations can be 

served, without drug testing, by training supervl~ors to evaluate 

the problem and discuss the unsatisfactory workplace performance 

with the empl6yee. The supe·rv I sor can then ref er the per son to 

any appropriate employee assistance program to evaluate and 

address the employee's needs. This type of sensible, cooperative 

workplace response satisfies the State's legitimate Interest In a 

safe and productive workplace without the need to forcibly pry 

Into an employee's private I 1fe. The use of drug testing In the 

workplace adds nothing to tne State's abf I fty to recognize and 

address Inadequate performance. 

Dr. Robert Newman, a physlca~. a chemical dependency expert, 

and a major urban employer as CEO and President at Beth Israel 

Med I ca I Center and Doctor· s Hosp I ta I In New Yori<, emphas I zed to 

the Task Force that people who use drugs do care about their 

he a I th and we I I - be 1.n g , and that they ~ .be he I p e d , esp ec I a I I y I f 

their seeking help would not Jeopardize their employment. 

The w I despread re I I a nee on drug test Ing encouraged by the 

Task Force majority Is diametrically at odds with such a 

workplace environment. The po I icy does not focus on adequate 

performance, a pr lnclpal pub I le pol Icy goal In the State Civl I 
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Service Act, N.J.S.A. 11A:1-2c, but seek~ to utl I lze drug testing 

to pur~e the workplace of I I legal drugs without regard to 

performance-related goals. The majority considered that testing 

may iegltlmately be used to combat general substance abuse 

problems In society, and formt,Jlated a pol Icy as e. method of law 

enforcement for· the ldentlflcatlon and dlsclpl lnlng (and possible 

crlmlnal prtisec~tion) of persons whose ur·1ne contains traces of 

drugs. 

In Its .zeal to address substance. abuse, the majority 

confuses the l~gltlmate role of an employer In our society. 

S Imp I y put, It Is I aw enforcement agenc I es .that have the 

responslbl llty under our statutes to roct out crlm1nal behavior, 

subject, of course, to the constraints of•the Constitution In 

pursuing t~ese efforts. Their role should be kept entirely 

separate and distinct from non-law enforcement per~onnel. Making 

supervisors or co-workers surro~ates or agents for law 

enforcement blurs this distinction and wl 11 undoubtedl.y hav.e 

unfortunate and damaging conseQuences IM the workplace. In 

short, It Is a dangerous precedent to authorize private citizens, 

even those In the pub I le sector, to perform tasks normally 

reserved to law enforcement agencies. 

Drug testing also dramatically changes the nature of the 

workplace environment. This point was emphasized by testimony In 

1986 before the Maine Commission To Examine Chemical Testing of 

Employees. Specif lea! ly, the Commission heard from the Vice 
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President of a company that makes precision lnstruMents that 

control hazardous materlals In chemical otants and refineries. 

(Appendix E to Report). Although this wltn~ss testified that 

•rt]f our eoul.pment doesn't work right - people die," his company 

refused to engage In drug testing for a variety of reasons. Id. 

at 93 .. The most Important reason cited by this employe was "the 

damage It would do to the attitude of [theJ entire workplace." 

Id. ~t 94. As this witness cogently explained: 

It would undermine everything _we try to 
do to earn our employees' trust and 
commitment. To begin- with, It would be 
an act of distrust on our part. Instead 
of trusting our enployees to come to 
work· physlcal ty 8nd mentally prepared to 
work, I· d be tre~ t Ing them I Ike sneaky 
children who h~ve to be watched 
constantly. And l have never seen 
anything turn employees off so fast as 
the fee I Ing that management d I strusts 
them. Drug testing also undercuts our 
pol Icy of respecting our employees· 
rights by attempting to pry Into their 
private I Ives and tel I them what they 
can and can't do on their own time, In 
their own homes. And If we treat our 
employees that way we wl I I soon go from 
having a group of loyal dedicated people 
to having employees who are suspicious 
and antagonistic. The lost qua I tty and 
productivity this would cause are 
Immeasurable. We have mostly good hard-
working people at our company, and we 
can't poison our entire company 
atmosphere In an unrel I able attempt to 
catch a handful of possible drug 
abusers. 

Slmllarly, Dr. Newman stressed that a punitive environment, 

lncludlng one based on broad m~ndatory urine testing, Is harmful 
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to tradition~!, effective management techniques. A punitive 

atmosphere squelches educational efforts, and I lmlts self­

referrals. It Impairs trad•tlonal, effective supervisory 

techniques by Imparting a false sense of $ecurlty on supervisors 

and by maktng a supervisor hesitant to Identify a problem 

emp I oyee. In h Is exper l ence, drug test Ing, whenever It Is 

Jmplemented, causes maJor employee disruption because It Is 

overzealously utl I I zed. 

In I lght of the particularly sharp. differences of opinion 

about drug testing between labor and management voiced during the 

Task Force's del lberatlons, we have I lttle doubt that drug 

testing wl I I be a divisive Issue In the State wo~kforce. It pits 

supervisors against staff In an adversarial relatlonshlp that may 

be counter-productive to the effective achievement of the State's 

responsl.bl I !ties. Supervisors wll I fal I back on testing In order 

to Insulate themselves from criticism for erratic behavior by an 

emp I oyee, and workers w I !"I be encouraged ·to report the s I I ghtest 

actions which could be related to drug use, but which may stem 

from other problems or concerns. It Is very disturbing to think 

that petty office Jealousies or antagonfsms can now be fanned by 

reporting a co-worker or supervisor for reasonably suspicious 

behavior, and thereby trigger the poss lb I I lty of a drug test. 

When the workplace degenerates Into a place where an employee 

could be subjected to drug testing because of an anonymous 

telephone cat I or report, the State and the pub I le wl 11 suffer. 
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Certainty, the draft pol Icy creates a situation which Is open to 

abuse by unscrupulous, 111-wl I led or merely misinformed 

Individuals who could readl ly employ a drug testing program to 

fabricate grounds to dlsclpl tne or terminate undesirable 
) 

employees or harass selected employees. 

Finally, the adverse effects upon the worKpl~ce wouJd be 

1 lkeJy even If drug testlng were an lnfal I Ible ·scientific method. 

However, that Is simply not the case, and technical flaws In the 

testing and potent la I human errors Increase the I lkehl I hood of 

destructive consequences for the worKptace. These could Include 

false accusation of employees based on Incorrect test results, 

and the ~ctual or perceived unequal treatment of slml larly 

situated employees because of different Judgmental 

Interpretations of test results by the reviewing Individuals. 

Indeed, th~ program approved by the Majority Is even more 

punitive than that of certain federal departments where Interest 

In public safety Is no less significant. Spectflcat (y, the 

United States Department of Transportation, In Its plan for 

test In~ employees whose Jobs have a direct Impact on pub I le 

health, safety or national security, has Incorporated a feature 

that Js strikingly absent from the proposed pol Icy. An employee 

In these positions who test positive wl I I be assigned non-safety 

or non-security duties, but may not be discharged solely because 

of a single positive drug test. American Federation of 

Government Employees, AFL-ClO v. Skinner, F.2d ( 1 989 
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W. L. 102 331 ) • In contrast, the Majority's pol Icy permits 

discharge of a sensitive employee after a single positive drug 

test and does not provide the Individual with the option to worK 

In a non-sensitive position. 

E. Ltmlts on the usefulness of drug tests 

As we describe more ful ty above, a substance abuse pol Icy 

premised on-broad mandatory urine testing Is counterproductive 

because It Interferes with more tested and effective management 

tools ~or malnta1nlng workplace safety and efficiency. We 

describe more fully below the legal difficulties presented by 

such a urine testing pot Icy. These pol Icy-based and legal 

difficulties aside, however, urine testing for I I legal drug use 

In the workplace has three very practical drawbacks: It does 

not, and cannot test Impairment, but rather tests for historical 

exposure to a drug; even with respect to testing for historical 

exposure, It presents a very real risk of the erroneous 

Identification of an employee, with the attendant risk of Job 

dlsclpl lne, Including discharge, pub I le huml I latlon, and even 

referral for criminal action; and It requires, for accurate 

results, the disclosure by the employee of private, health 

related Information that the employer has no Jegltlmate Interest 

In learning. 
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Al I authorities agree that current1y·aval lable urine tests 

for traces of I I legal drugs do not measure whether a person Is 

presently. or even whether the person was In the past, mentally 

or physically Impaired by exp6sure to the drug. As ·the Council 

on Scientific Affairs of the American Medical Association stated 

the Issue: 

Within the llmlts of accuracy of the tests 
that are used and the administrative security 
of the program In which these tests are 
carried out, drug testing only differentiates 
between persons who have exposed themselves 
to the drugs being tested for and those who 
have not. The results do not give any Indi­
cation of the pattern of drug use (method of 
administration, frequency of use, time of 
last use, or amount used), of whether the 
lndlvidual abuses or ls dependent on the drug, 
or of-whether an lndlvldual Is Impaired 
physlcal ly or mentally by the use of the 

, 9 
drug. 

Witnesses who appeared before the Task Force, Including Or. 

Morgan and Dr. Saperstein of the State Pol Ice Lab, 20 agref.!d that 

urine testing for I I legal drugs simply does not test for 

19. MSclentlflc Issues In Drug Testing," Councl I on 
Scientific Affairs, American Medical Association, 
reprinted In 257 J.A.M.A. 3110, 3111 (June 12, 1987); see 
also "Screening for Drug Use" Technical and Social 
Aspects," J. Grabowski and R. Lasagna, Issues In Science 
and Technology (Winter 1987), p. 39. 

20. Dr. Richard Saperstein, Chief Forensic Scientist 
at the State Pol Ice Laboratory, testified on 
May 2, 1989 on the technical aspects of drug testing. 
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Intoxication or Impairment; It tests only for expos1Jre to an 

I I l~gat substance. 

Because the tests are unable to gauge whether an employee 

Is Intoxicated or Impaired, they are Inappropriate Instruments 

for determining whether an employee Is able to perform his or her 

21 Job safely and effectively. The use of these tests, then, to 

make decisions on appointment and dlsclpl ine runs afoul of the 

publ le pol icy of this State, as encoded In the Clvl I Service Act: 

It Is the publ lc pol Icy of this State to 
encourage and reward meritorious performance 
by employees In the pub I lc service and to 
retain and separate employees on the basts 
of the adequacy of their performance. 

N.J.S.A. 11A:1-2(C) {Emphasis added.) Similarly, the tests are 

I I I-suited to achieve the goal set out In Executive Order 191, to 

ensure the health, safety and efficiency of the State workplace. 

21. Dr. Robert J. Pandlna, Scientific Director of the 
Center of Alcohol Studies, Rutgers University, 
testified on April 21, 1989 before the Task Force, 
and Indicated that In some cases drug users may 
suffer from a •hangover effect" even after they 
are no longer intoxicated. It is undisputed, 
however, that no urine test Is capable of detecting 
either Intoxication or •hangover" caused by 
i I legal drugs. 
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In addition to this Inherent I Imitation in drug test in~. 

the urine tests d!scussed by the Task Force are subject to error 

In Interpretation and administration. The proposed protocol 

anticipates the use of an lnltlal screening by enzyme multlpl led 

Immunoassay technlc:iue (EMIT), fol lowed by a gas 

chromatography/mass spectrometry (GC/MS) test. The Task Force 

heard evidence of two types of errors that arise through this 

protocol -- cross-reactivity, and human error In administration 

or Interpretation. 

In their testimony before the Task Force, both Or. Morgan 

and Dr. Coye testified that urine tests for I I legal drugs are 

subject to error In the form of cross-reactivity. This error 

occurs when a test Indicates a positive response for an Illegal 

drug, when the substance triggering the positive response Is not 

an I I I e g a I d r u g , but rat her a ch em I ca I I y s I m I I a r I e g a I subs t a n c e , 

It Is wet 1-establ I shed that cross-reactivity with, e.g., poppy 

seed s , o v e r - t h e - co u n t e r d r u g s , · a n d ·he r b a I t ·ea s ca n ca us e a 

positive test due to cross-reactl~lty In one or both of the 
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22 tests. 

The second Inherent problem presented by drug testing 

arises from mistakes made by the workers performing the tests. 

Even If the tests were perfectly accurate In theory, the fact 

that the tests are subJet to human error at several stages 

counsels caution In relying on them for dlsclpt lne and hiring 

decisions. Studies of the EMIT test have demonstrated that 

laboratory error produces a wide range In accuracy of results, 

resulting In higher false positives and false negatives than the 

test 23 Is able to produce In Ideal circumstances. The GC/MS 

test, which Is used to confirm a positive EMIT test, Is a 

complex test requiring "careful attention to specimen 

preparation" 24 In the laboratory for correct results. 

22. See R. OeCresce, et al. Drug Testing In the Workplace, 
American Society of Clinical Pathologists and Bureau 
of National Affairs, Inc. (1989), p. 99; "Scientific 
Issues In Drug Test," supra note 19, at 3113; Maine 
Commission Report, supra note 3, at 23; R. Struempler, 
"Excretion of Codeine and Morphine Fol lowing Ingestion 
of Poppy Seeds," 11 Journal of Analytic Toxicology 97, 
98 (1987). 

23. J. Morgan, "Problems of Mass Urine-Screening for 
Misused Drugs," 16 Journa I of Psychoact Ive Drugs 
305, 314 (1984). 

24. Drug Testing In the Workpface, supra, n. 22 at 93. 
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Both tests reaulre the preparation of the sample In 

unadulterated conditions and the correct Interpretation of the 

result of the test by laboratory personnel. In 1985, the Centers 

for Disease Control performed a study of the accuracy of 13 drug 

testing laboratories connected with methadone programs. The CDC 

reported a high error rate, Including both false positives and 

fal::.:;: negatives. The laboratories evaluated by CDC produced 

false positive test results of up to 6 percent for cocaine and 10 

percent for morphine. The false ne~atlve results were 

astronomical -- up to 100% for some laboratories for some drugs. 

The CDC concluded that the study demonstrated "widespread, 

serious shortcomings In the laboratories," lack of uniformity In 

standards, poor communications between the facl I tty requesting 

the test and the l~boratory, and "minimum aual lty control 

25 requirements." 

Commentators have noted that the expansion of drug testing 

over broader populations, using new laboratofies, ~resents~ real 

poss I bl I tty that false positive results wl I I be produced, through 

25. H. Hansen, et al., "Crisis In Drug Testing: Results 
of CDC Bl Ind Study," 253 J.A.M.A. 2382, 2386 (1985). 
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26 errors as slmple as contamination or mislabel Ing. The tests 

rec:iulre many human steps, and an error at any step of the way 

could produce an Inaccurate result. 

The testing. then,· Is technically compiex and subject to 

human error, some of which can be moderated by regular outside 

evaluation and bl Ind testing of laboratories. 27 In I lght of this 

pos~lbl I lty of error, the drug testlng protocol suggest~d by the 

task force must be viewed with caution. 

The third Inherent pro~lem In the dru1- testing protocol 

recommended by the majority Is the reoulreme·nt that employees 

reveal their use of medications that have no bearing on their 

work perfoimance and as to whl:h the e~ployee retains a right of 

privacy. The forced disclosure of some medical condition could 

26. See M. Panner and N. Chrlstakls, "The Limits of 
Science Ir\ On-The-Job Drug Screening," Hastings 
Center Report, December, 1986, p. 9; J. Grabowski 
and L. Lasagna, "Screening for Drug Use" Technical 
and Socla1 Aspect~.• Issues In Sc1enc~ and Technology 
(Winter 1987). p. 39. 

27. The CDC concluded, e.fter analyzing the fal I lngs of 
the tested laboratories, that "[bJllnd testing 
should be Implemented by al I those responsible 
for drug treatment to periodically assess the 
aual1ty of service being provided." 253 J.A~M.A~ 
at 2387. Or. Saperstein testified before the Task 
Force on May 2, 1989, the.t the State Pol ice laboratory 
has never been subjected to outside evaluation or bl Ind 
testing. 
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cause embar rassmen_t or, even rr:or e s I gn If I cant I y w I th some 

condltfons, such as HIV disease or seizure disorders, It could 

subject the employee to unlawful discrimination. 

It Is clear that the suggested protocol .wl I I reoutre, for 

purposes of accuracy, the disclosure of properly prescribed 

28 medication. This requirement cannot be designed out of the 

test; the cross-reactivity Is simply a limitation on the test and 

must be evaluated through consideration of the employee's 

29 description of his legal, proper and private medlca~lons. 

28. The sample form recommended by the majority ccntalns 
the fol lowl~g question: 

1. Have you taken any medication In the .last 
thirty (30) days? 

2. Identify the medication, 

3. When was the last time you took the 
medication? 

4. What doctor prescribed the medication? 

5. What pharmacy fl I led the prescription? 

6. What Is the prescription number? 

29. Drug Testing In the Workplace, supra, note 
99-100. 
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The harm faced by the employee forced to reveal his or her 

tegltlmate prescriptions can be Quite serious. 

The National Prescription Audit, a nationwide 
marketing research service, Indicates that 
seven of the top fifty prescribed drugs are 
exp! lcltly administered to alter behavior 
In positive ways. These Include drugs 
administered for anxiety, muscle spasms, 
seizures, and other al lments. Among the 
many pharmacolo9lcal agents administered 
are those for eating disorders, nar6olepsy, 
Insomnia, and an extensive array of less 
freouent but Important problems. The drugs 
administered for these disorders wl I I appear 
as drug positives on more comprehensive 
screens. This wl I I not be Inadvertent or 
related to cross-reactivity . 

• • • 

Testing for drugs In body fluids In the all­
Inclusive fashion proposed by some advocates 
could have a major unforeseen consequence. 
!ndlviduals being treated with commonly 
prescribed drugs wl I I be forced to pub I lcly 
acknowledge to their employers the ful I range 
of medical and behavioral conditions related 
to use of therapeutic drugs In a way not 
previously required. At worst, lndlvlduals 
taklng_certaln medications wl.11 be discriminated 
against by employers I I I-Informed ~bout, say, 
the effectiveness of amphetamines as adjuncts 
with other drugs In control I Ing narcotepsy or 
about the effectiveness of antlseizure drugs 
In control I Ing epl lepsy. At best, lndlvlduals 
taking dlazepem for anxiety, flurazepam for 
Insomnia, or related drugs for muscle spasms 
•ssoctated with back pain may be forced to 
provide their employers with descriptions of 
their current nondebl I I tat Ing disorders after 
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. f d. 30 testing· positive or rug use. 

The Maine Commission expressed concern for this problem as one 

reason for rejecting urine testing In the workplace: 

. . . 
[T]he tests can be used to dlscove~ 
information relating to an employee's 
phy~lcal oondltlon beyond the ~dent~f.lcatlon 
of substances of abuse. Urine tests can 
reveal s~ch physical condltl~ns as pre~nancy, 
heart problems. diabetes, and various iegltl­
mate1y prescr1bed medications for any nu~ber 
of physical and mental disorders. An e~ployee 
m~y ha~e a very good reason to keep this 
Information f~om being dlsclosed to his or 

· 31 her employer. 

I n add I t I on· to the , um I 1. I at I on and r I s k of u n ! aw f u ! 

discrimination faced by the employee, the ~equlrement that 

legitimate medications. and the employee's medical con~ltlon, be 

revealed to the employer runs afoul of the employee's rl~ht to 

maintain privacy over his or he~ medical cpnd1tl6n. Whalen'/. 

Roe, ◄ 29 u:s. 589··. 599 (1976); see also Detroit Edison Co. v. 

NLRB, ◄◄O ~ 301 {1979); Thornburgh v. American College of 

Obstetricians. 106 S.Ct. 2169 (1986). In the absence of 

30. "Screening fcir Drug Use: Technical ~nd Social 
Aspects," supra, n. 22, at 43-44. 

31. Maine Report, supra, at note 3, at 39. 
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•compel I Ing state Interests,• the forced disclosure of private 

medical Information Is prohibited by the United States 

Constitution. Whalen, supra, at 606 (Brennen, J., concurring). 

The three practical, Inherent I Imitations wlth!n the urine 

testing protocol proposed by the majority, then, demonstrate that 

the testing Is far from a foolproof, scientific exercise; rather, 

It Is a process frought with danger, and requiring subjective 

Interpretation. 

-CONCLUSION 

For the reasons stated above, the Pub I le Advocate expresses 

disagreement with the analysis and conclusion set out In the 

Ma J o r I t y Rep o r t , a n d . f I 1. e s t h I s M i no r i t y Rep o r t . 
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