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FOREWORD

Substance abuse is a widéspread problem that threatens the
lives and safety of New Jerszey'’'s citizens and the productivity of

its workforce. On August 11, 1988, Governor Thomas H. Kean, in

Executive Order No. 191, described the problem of substance abuse

as one of "epidemic proportions" and declared this State’s "vital
interest in promoting a safe and drug-free workplace and in -
ensuring our citizens that public safety employees do not

threaten life and limb due to abuse of drugs or alcohol.*"

By Executive Order No. 191, Governor Kean establishéd the
Cabinet Task Force on Drug Testing in the Workplace.
Recognizing the lack of uniform criteria for drug testing of
State empiqyees, the Goverﬁor directed the Task Force to
recommend drug testing guidelines based on "a Statewide
drug-testing policy for State employees that equitably balances

employee rights with the State’s vital interests in public safety

and in promoting and maintaining a drug-free workplace."

After much study and debate we have developed a proposed
policy for drug testing of State employees that we believe
strikes an equitable balance of the interests at stake. The
issues we resclved in developing this policy were complex, and
while a majority of the Task Force supports each provision of the
proposed policy, no member wholeheartedly supports every

provision. 1In an effort to accurately convey the complexity of




the issues and the viewpoint of all members of the Task Force,

the poliéy we recommend will serve to reduce the illegal use of
drugs by State employees: we recognize that it does not address

the issue of abuse of legal substances.

We wish to express our sincere appreciation to the persons
who gave of their time to address us and provide us with
materials. Our délipgrations were enriched by their efforts, and
we have listed their names in Appendix A. We also thank the
Narcotics Taskaorce of the Department of Law and Public Safegy,
which provided financial suppert for our meetings, and the
various Cabinet Members who devoted staff and resources to_permit

completion of this project.
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we have described minority positions in our report. We hope that
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INTRODUCTION AND COVERVIEW
The Problem

The enormity of the substance abuse problem in the United
States is staggering. In 1988, according to the National
Institute-bh'ﬁrug*Abuee,-over three and one-half million
Americans were current users of cocaiﬁe, four million improperiy
used legal drugs, and over 12 million Americans used marijuana.
Alcoholics nuﬁbéred nine to twelve million people. President
Bush remarked on September 5, 1989 in his speech on the new
National Drug Control Strategy that, sadly, the number of cocaine
users who use the drug frequently has doubled since 1985, to one
million. . |

In New Jersey alone, Department of Health studies show drug
treatment admissions increased by over 2,000 between 1985 and
1987; addictions to.hefoin and cocaine comprised the largest
percentage of problems, with heroin addictions decreasing over
the three-year period and cocaine increasing. In 1986, other DOH
studies reveal, 31,949 adult alcoholics, comprising only 7.2% of
ali édult alcoholics in New Jersey, entered treatment programs.

The New Jersey Division of Narcotics and Drug Abuse Control
reports that 50% of all crimes committed in New Jersey are drug-
related. 1In 1986, 17,038 of all arrests were related to cocaine,
a nearly three-fold increase since 1981. The Attorney General'’s
1988 Uniform Crime Report shows that 1988 saw a 29% increase of
drug-related arrests over the numbers for 1987 with a total of
65,317 arrests; on average, over two-thirds of all such arrests

were related to opium or cocaine and their derivatives. Also, in
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f
g ‘1988, arrests for liqucr law violations accounted for 16,497 of
f -all arrests. |

Substénce abuse is, as oﬁe may imagine, pervasive in the

f yorkplace gs Qell as in society at largé. One in eight American
f Qorkets hé?e“05;&ié"devélbping”a-drug or alcohol problem,.
/l aécordiﬁg ﬁo Eﬁsinésg ahd Légal Reports. Of 3,902 Néw Jersey
{ State employees who received assistance from the Employee

Advisory Service (EAS) in Fiscal Year 1989, 18.5% had problems
with drugs and 11.5% with.alcohol. Nationwide, substance abuse
has been found at the highest levels of management’and among -
! manual laborers, professiqnal'and clerical employees and law
enforcement officers. |

Thébébstrsf our national substance abuse problem is expensive
‘and multifaceted. Studies h&ve shown that a loss of productivity
in the workplace results from substance abusé. An em?loyee w;ll
perform at only 55% to 66% of his or her capacity and may be
/ chronically absent’from work.
| . A subétaﬁce abusing employee threatens workpléce‘safety. He
* .orbshe“iS'fCur tiﬁes more likely than a hea;;hy employee to be

involved in a workplace accident. Both privateyand public .

employers must pay the price of employee theft which may result

from substance abuse. 1In addition, evidence exists that workers’

|

!

| : . .

j compensation premiums are substantially higher because of

substance abusing employees.

The use of illegal drugs, while only part of the problem, is

A drug is classified as an illegal

I of particular concern.
{ controlled dangerous substances on the basis of its addictive
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properties: drugs are illegal because their use is dangerous and

likely to lead to debilitating dependence. Further, use of
illegal dfugs increases demand for these substances and fuels the
crlmlnal organlzations tha* supply drugs Persons who are
ployed whlle they‘use illegal drugs are most likely to
encourage others to use drugs. At the same time, the employed
user is most likely to respond to legal and social sanctions and
to treatment for illegal use of drugs. The State has a
responsmblllty to provxde a workforce that is effective and

effzcxent. 1t must malntain the public trust. The State cannot

~condone criminal conduct by its workforce that contributes to the

epidemic problem of substance abuse and its devastating effects.

Executise Order Né. 191

Governor Thomas H. Kean established the Cabinet Task Force on
Drug Testing in the Workplace in recognition of the problem of
substance abuse and its adverse affects on safety and the
effectiveness and efficiency of State employees. In Executive
Order.No;mlél; Gb&éfnbf Kéahbéxplained that)"abuse of drugs and
alcohol in the workplace, among other things, reduces job
efficiency, increases absenteeism and sick leave, and, most
importantly, jeopardizes the lives And safety of fellow employees
and citizens." The Governor called attention to the lack of a
"uniform drug-testing policy" for State employees and proclaimed

that drug testing of State employees "should be premised on

uniform criteria." Governor Kean directed this Cabinet Task

Force to formulate "a Statewide drug-testing policy that
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equitably balances employee rights and the State’s vital
interests in public safety and in promoting and maintaining a

drug-free workplace."

Background

Prlor to the establishment of the Cab;net Task Force, several
departments in the Executive Branch had undertaken independent
initiatives to deal with the issue of drug,testing of State
employees. 1In response,to inqﬁiries from Stete, county and
municipei law enforcement agencies, the Attorney General
requested the New Jersey.Criminal Justioe Advisory Counoil to
report on all aspects of drug testing. As a result of the
CounCLl s report the Attorney General issued uniform, Statew;de
drug-testlng guldellnes for the law enforcement communlty in
October of 1986. 1In 1988, the DepértmentvOf Correctionsf
instituted a drug-testing program for corrections officers,
supervisors, investigators and recruits, and the Department of
Labor issued e policy dealing with substance abuse by its
employees. In June of 1988, the Commissioner of the Department
of Transportation submitted a draft policy for drug testing of
employees of that Department to the Governor for approval and
suggested Cabinet level discussions on a State&ide drug testing
policy.

Against this backdrop,'Governor Kean issued Executive Order
Number 191 and directed this Task Force to recommend a.uniform

and comprehensive policy on drug testing for State employees.



Task Force Approach to the Problem of Developing
Uniform Policy and Guidelines

The Task Force reviewed legal and scientific 1J.terature and

drug testlng policxes prepared by federal and state governmental

It gathered avallable statlstlcs on the extent of the

Its members heard

agencies.
problem of drug abuse among State employees.

from experts in the fields of Health, Employee Assistance
Programey Pharmacology, Forensic Chemistry and Civil Rights; a
total of:teﬂ'expertS'shared’theirrexperience and knowledge. A
representative of one of this State’s major Labor Unions
addreesed the Task Force, and a subcommittee met with the Labor
Advisory Board to the Commissioner of Personnel.

The Task Force examinediand vigorously debated the many
complex issues involved in developing a uniform and equitable
drug testing poiicy for the diverse State workforce. We
exchanged correspondence on draft documents and met on fifteen

occasions, most frequently for a full day, in an effort to

develop a seund, eéuitable and workable proposal for a Statewide

drug-testing policy.

The Task Force viewed Governor Kean’s command to develop and
recommend a uniform policy on drug testing as a directive that
was as much intended to protect employees from diverse and

unsound testing policies as it was to promote a drug-free

workplace. The task of striking an equitable balance between

individual rights implicated and State interests promoted was not

a simple one.



In formulating this proposed policy, the Task Force was
required to make sensitive judgments on difficult issues. In
many cases, the proper choice‘between alterﬁative gsolutions was
far from clear, and the Task Force is not completely confident
that‘every#eonclusibn,reached‘is.COrrect. While we might have

preferred to leave the difficult and sensitive decisions to

- others or for a later day, we felt that we did not have that

luxury.

A majorlty of the Task Force endorsed each provision of the
proposed pollcy, no member wholeheartedly endorses every one.
Our report describes our disagreements and discussions in an
effort to illuminate the issues by explaining the positions of
all membefs of our group. The descriptions of minority positions
ere;necessarily abbreviated; those departments that have deemed

it necessary to elaborate have filed separate reports.

Overview of the Proposed Policy

The illegal use of drugs byFState employees endangers the lives
and safety of the public and the workforce. It reduces the
efficiency of the workforce and increases the cost of.the State
services. Further, the illegal possession, use, sale and
distribution of drugs is inconsistent with conduct thet is

reasonably expected of State employees. For all these reasons,

" the Task Force has concluded that the State should establish a

clear rule prohibiting its employees from engaging in this

conduct at all times.



A drug testing program that is properlyfimplemented and
administered can aid in identifying and deterring the illegal use
of drugs: such a program is one means of promoting a drug-free
workplace. ‘The policy we propose calls for urinalysis by
certifled laboratorles applylng the most accurate methods now
available, and it provides persons tested with a meaningful
opportunity to challenge the results of a drug test. It is

designed to preclude any action based on unreliable or inaccurate

test results... The Task Force has concluded that under these

circumstances drug testing is a necessary and v1able»means of
promoting a drug-free workplace.

Drng testing, while necessary, is intrusive: both the
collection and analysis of a urine sample entail invasions of

privacy that persons may reasonably desire to avoid. Further,

drug testing is expensive: the costs of accurate testing include
not only ﬁhe price of the urinalysis but also the expenses of
monitoring, record keeping and affording hearings to persons who
challenge test results. For these reasons, the Task Force has
concluded that drug testing.snould only be enployed in

circumstances where it is consistent with individual rights and

practical constraints.

The Task Force has determined that a legally and economically
sound testing policy'calls for distinctions based on the
nature of the duties State employees perform. The State’'s need
to test for illegal use of drugs is greatest where improper or
inadequate performance of duties would pose a threat to safety or

law enforcement. We recommend screening all persons who are




selected forvthesedsensitive positions for use of illegal drugs.
While the Stare cannot feasibiy test all applicants for State
employment, it cannot afford to place an applicant who is
illegally using drugs in a sensitive position.

The proposed policy also includes spec1al drug testing rules

Py

for employees who hold sensltlve posrtlons. We recommend

provisions that»woold authorize random testing of these employees
under narrowly defined circuistancesAand with prior approval of
the Attorney General. In addition, the propOsed pelicy would
permiﬁ deperﬁments'to.test‘employees~in sensitive positions for
illegal use of drugs in conjunction with regular medical |
examinationsv |

- The Task Force has concluded that employees who do.not
perform dutles of a sensltlve nature should not be required to
submit to a drug test unless objective evidence provides a
reasonable basis to suspect that a particular employee is
illegaliykusing drugs. ‘The proposed policy requires review of
all requests to perform reasonable suspicion drug tests in-order

to ensure that no employee is tested without good cause.

In order to reduce as well as detect the illegal use of drugs
by State emploYees, the Task Force recommends either
rehabilitetion and discipline, or dismissal of any State employee
who has illegally used,kpossessed, sold or distributed drugs.

The Task Force believes that the State has a duty to ensure that
employees who can be retained successfully comolete necessary

treatment and refrain from further illegal use of drugs. The

proposed policy calls for drug testing in conjunction with
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participation in a rehabilitation program.

An important goal of this proposed policy is encouraging
employees to voluntarily seek assistance with substance abuse
problems; Accordingly, the policy proposes that discipline
‘should nbt'ordinafily be impoééd if an employee seeks assistance
with a substance abuse problem before there is reasonable

suspicion of illegal use of drugs or conduct affecting the safety

of the public or safety in the workplace.

Conclusion

Governor Kean charged this Cabinet Task Force with the
responsibilities of "formulating awétatewide drug-testing policy
for State employees that equitably balances employee rights with
the State’s vital interests in public safety and in promoting a
drug-free workplace"” and "drafting drug testing guidelines based

on statewide policy to be submitted to the Governor for his

approval."” Our proposed policy and this report represent our

efforts to fulfill these responsibilities.

In light of the complexity of the issues addressed and the
importance of the conclusions reached, the Task Force has
recommended that Governor Kean circulate our report and the

proposed policy to the representatives of the various collective

bargaining units and to other interested parties. It is clear

that the labor representative who addressed the Task Force and

those that consulted with members of the Task Force have, and

should be given an opportunity to express, views on drug testing.
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’ Adoption of a Statewide drug-testing policy cannot, however,

! ' be delayed until consensus is reached. - The‘Depattment of

/ Transportation is in dire need of a testing proéram to protect

the public i£ serves: it has foregone testing while awaitiné a

'Statewide policy. Across the State workforce, employees who

perfbrm-e§uaiiy‘senéiti@efauties may 6r may not. be tested for

illegal use of drugs: the difference is attributablé only to

‘departmental affiliation. The National Drug Control Strategy

| 7 calls for drug testing as a condition‘of some federal grants and

| . advises that the Federal government will move to geherally

/ strengthen the requirements of the Federal Drug-Free Workplacé

Act of 1988. A sound, équitable and uniform drug-testing policy’

must bé adopted'with>all~reasonable speed if the State is to

J serve ﬁﬁe publié‘ana its employees. |

* - Accordingly, the Task Force recémmends that the Governor

/ either‘adopt this policy by Executive Order after a brief period

j for comment or direct the Department of Personnel or a group of
all interested departments, each of which have reéponsibility to
set standards of conduct and discipline for employees, to begin
proceedings for rulemaking to implement this policy.. The |

rulemaking process should be consistent with the provisions of

the Administrative Procedure Act and with Supreme Court decisions

governing rulemaking concerning issues on which various

administrative agencies have overlapping responsibilities.
Implementation of this proposed policy will require funding.

A commitment of funds and personnel will be necessary to identify

administer tests and

sensitive positions, train supervisors,

/ S



conduct hearings. Egqually important, there will be a need for

increased funding for programs for treatment of substance abuse:

the proposed policy wiil no doubt result in identification of

greater numbers of employees in need of rehabilitation. The

evmdence of the staggering costs of substance abuse is, however,

overwhelming. Whether the costs of implementing and executing

the proposed policy will ultimately be recovered through a
reduction of the costs of illegal use of drugs is, admittedly and

necessarlly, a matter of speculatlon. The Governor must weigh

the costs and beneflts.
Effectuation of this proposed policy will require fixing

responsibility for its implementation. The process of

identifying Sensitive Positions, which requires the cooperation

of all departments and agencies, will need oversight. Testing

and laboratory sites must be identified. Questions of the proper

construction of the policy will undoubtedly arise when itris
applied in the workplace, and practicalities may call for
modifications of the proposed policy. The process of the
developing this proposed policy was difficult: its execution will

be no easier. Therefore, the Task Force recommends that the

Governor identify staff in the Governor’s Office, or a
subcommittee of the ex officio members of the Governor’s Council

on Alcoholism and Substance Abuse, or some State office as the

body responsible for effectuating a Statewide drug-testing

policy.

For the reasons outlined in this report, we recommend the

drug-testing policy which follows to Governor Thomas H. Kean.
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PROPOSED DRUG-TESTING POLICY FOR STATE EMPLOYEES

I. PURPOSE: The purpose of this Policy is to promote and
maintain a drug-free workplace and to thereby protect and foster
the State’s wvital interests in the safety of the public and the
- safety, effectiveness and efficiency of the State workforce.

Drug testing is merely one means of promoting a drug free
workplace, and it is the purpose of this Policy to establish
Statewide guidelines that limit drug testing to circumstances
that are consistent with an equitable balance of the individual
rights of State employees, their rights to a safe workplace and
the State’s vital interests in public safety and in promoting and

maintaining a drug-free workplace.

II. FINDINGS: )
1. It is the policy of this State'to maintain a drug-free
workplace.

2. Federal law requires recipients of federal grant funds
to prohibit the illegal possession, use, sale and distribution of

drugs in the workplace.

3. The State has a responsibility to provide safe services
to its citizens and a safe workplace for its employees.

4. The State has a responsibility to maintain a workforce
that is effective and efficient.

5. Drug abuse has effects that include impairment of an
abuser’s faculties. These impairments, which may endure after
intoxication, may lead to errors in judgment, inattentiveness,
and diminished coordination, dexterity and composure. There is
growing evidence that prolonged.abuse of drugs has .even more
serious effects upon the health and faculties of abusers.

6. Impairments of the faculties that are caused by drug
- intoxication and drug abuse are a threat to the health and safety
of State employees and to the public they serve. These
impairments interfere with the safe, effective and efficient

performance of government service.

7. Drug abuse in or outside of the workplace has been shown
to lead to increased tardiness, absenteeism, use of health care
benefits, and accident rates. Drug abuse, therefore, is inimical
to efforts to maintain an effective and efficient workforce It

threatens the safety, security and overall working
conditions of all employees and the safety and security of the

public.
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8. The illegal possession, use, sale or distribution of
drugs is criminal conduct and, therefore, is inconsistent with
conduct that is reasonably expected of State employees, who hold

their positions as a public trust

9. Current’ lllegal use of drugs is lncompatlble with State
employment.

10. State employees(who‘illegally use drugs may be more

susceptible to coercion'and”improper influence.

11. There are a variety of drug tests and these tests have
varying degrees of accuracy; the procedures for collection and
testing of urine samples and the procedures permitting an
opportunity to challenge test results that are included in this
Policy are ones that assure that only accurate test results wlll

be used in employment decisions.

12. Drug testing is: one means of promoting a drug-free

~workplace.

13. Drug testing implicates the constitutional rights of
State employees, and this Policy limits drug testing to
circumstances that are consistent with those rights.

14. The State should provide its employees with training on
the problems of substance asuse and on available programs for

treatment of substance abuse problems.

15. Employees should be encouraged to voluntarily seek
treatment for substance abuse problems.

IIT. STANDARDS FOR EMPLOYEE CONDUCT:

1. All State employeee are required to refrain from the
illegal use, posse5510n, sale and distribution of drugs at all

times.

2. a. All State employees whose responsibilities include
supervision and management and who believe, on the basis of facts
that would lead a reasonable person to believe, that there has
been an incident involving the illegal use, possession, sale or
distribution of drugs in the workplace shall report the incident
to their Department or Agency Head through procedures developed

by the Department or Agency Head.

b. Employees other than those with supervisory or
managerial responsibilities who believe, on the basis of facts
that would lead a reasonable person to believe, that there has
been an incident involving the illegal use, possession, sale or
distribution of drugs in the workplace are encouraged to report
the incident to the Department or Agency Head through procedures
developed by their Department or Agency Head. -

-13-
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c. .Prior to administering & drug test or taking
disciplinary action other than that necessary to maintain safety,
. health, order or effective direction of services or to eliminate
a hazard, a Department or Agency Head who receives a report of
the illegal possession with intent to distribute, sale or
distribution of drugs in the workplace must forward the report to
the Director of the Division of Criminal Justice.

3. Any State employee who is formally charged in a
complaint or indictment with an offense prohibiting the use,
possession, sale or distribution of drugs or who is convicted of
an offense prohibiting the use, possession, sale or distribution
of drugs must report the charge or conviction according to
procedures established by the Department or Agency Head.

IV. SCOPE OF POLICY:

1. This Policy applies in all principal executive
departments, all governmental agencies assigned to a principal
executlve department and the Office of the Governor.

2. This Pol;cy states the circumstances under which each
Department or Agency will administer drug tests to applicants and

employees.

3. This Pollcy states uniform testing procedures that are
to be employed to ensure reliability of drug tests conducted.

4. This Policy states uniform criteria that will be applied
by each Department or Agency in determining the appropriate
employment consequences for employees who illegally possess, use,
sell or distribute drugs, whether the finding is supported by a
confirmed positive drug test or other evidence.

5. This Policy states substantive and procedural rights for
employees and applicants subject to employment consequences under

its provisions.

6. Subsequent to the effective date of this Policy, any
drug testing of applicants or employees shall be conducted under
circumstances and in a manner consistent with this Policy.
Nothing in the Policy shall be construed to prohibit testing
required by Federal law. Nothing in this Policy shall be
construed to invalidate otherwise wvalid drug tests administered
or employment consequences imposed prior to the effectlve date of

this Policy.
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V. DRUG TESTING POLICIES AND EMPLOYMENT
CONSEQUENCES--APPLICANTS

1. Applicant Drug Testing.

a. Testlng Each Department or Agency, as a condition
of appointment, must require applicants for Sensitive Positions:
-to submit to a test for illegal use of drugs, subject to
paragraphs 1 through 5 of Section VII. . .

b. Consequences. -

(i) An applicant for a Sensitive Position who
.receives a confirmed positive test result must be rejected and
may not thereafter seek appointment for a Sensitive Position in
State service without first producxng credible evidence that he
is not currently illegally using drugs and without first
.consenting to unannounced testing for illegal use of drugs, as a
condition of employment in the position sought, for a reasonable
period of time, not to exceed one year.

(11) Nothing in this Policy shall be construed to
require a Department or. Agency to offer employment to an
individual who previously received a confirmed positive test
result and has complied with the conditions stated in paragraph
(i) of this subsection.

c. Employment Application. Each application for a
Sensitive Position shall require the applicant to state: the
date and circumstances of any previous denials of employment
based on a confirmed positive preemployment drug test; the date
and circumstances of any discharge from, or discipline during,
employment that was based on a confirmed positive drug test or
other evidence of illegal possession, use, sale or distribution
of drugs; the date of any convictions involving illegal
possession, use, sale or distribution of drugs.

d. Appeal Rights. An applicant who is rejected
pursuant to the provisions of this section and who is entitled to
the protections of the Civil Service Laws may challenge the basis
for the rejection by invoking the Examination and Selection
Appeals process provided in Chapter 4, subchapter 6, of Title 4A
of the New Jersey Administrative Code. An applicant who is not
entitled to the protection of the Civil Service Laws may employ
procedures equivalent to those provided for in Section VIII, 3.,
b. 1In addition to any other issue that may be raised, the
applicant may challenge the results of a confirmed positive test.

-15-




VI. DRUG TESTING POLICIES -~ CURRENT EMPLOYEES:

1. Reasonable Suspicion Drug Testing.

a. Definition. “Reasonable suspicion" means the
existence of facts that provide a reasonable, objective basis to
suspect that a drug test of an employee will produce evidence of

illegal use of drugs.,__._

e ab., ‘Reasonable. Suspicion Testing. Criterie. Each
Department or Agency may require an employee to submit to a drug
test when:

(1) The Department or Agency can identify facts
that provide a reasonable, objective basis to suspect that a drug
test of a particular employee will produce evidence of illegal

use of drugs; and
o . - (ii) The particular reasonable suspicion test has
been approved, after review of the facts supporting a finding of

reasonable suspicion-
(1) By the Department or Agency Head, or

designated representative of the Department or Agency Head
the suspicion is based solely on evidence of illegal use of

drugs;

if

(2) By the Director of the Division of

Criminal Justice or his designated representative, if the
suspicion is based on evidence that includes evidence of the
illegal possession of drugs with the intent to distribute or the

illegal sale or distribution of drugs.

2. Random Drug Testing.

a. Definition. "Random drug testing" means drug
testing that is not supported by individualized reasonable
suspicion and is conducted by selecting employees on the basis of
objective criteria unrelated to the employees’ identity.

b. Random Testing: Criteria.

(1) A Department or Agency may conduct randcm drug
tests of employees enrolled in law enforcement training programs
if:
(1) The persons to be tested are

participating in a training program for a law enforcement
position that has been identified as Sensitive according to the

provisions of paragraphs 1 through 4 of Section VII; and

(2) The persons to be tested have been given
notice prior to participation in the training program that random

testing will be conducted and that negative results on random
drug tests are a condition of successful completion of the

training program; and
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(3) The Attorney General has approved the
Department or Agency random testing program.

(ii) A Department or Agency may conduct random drug
tests of all employees in a group if:

(1) The employees in the group to be tested
heold p051tlons that have been identified as Sensitive according
to the provisions of paragraphs 1 through 4 of Section VII, and
the Department or Agency has a specific, identifiable and
articulable basis for a reasonable suspicion that unidentified
employees in the group to be tested are illegally using drugs,
and random testing is necessary to alleviate a serious threat to
the public safety presented by the illegal use of drugs; and

(2) The Attorney General has glven prior
approval of the specific random drug test; and

L (3) The»employees in the group to be tested
have been advised that they hold Sensitive Positions and may be
subject to random drug tests on this basis. _

(iii) A Department or Agency may conduct random drhg
tests of all employees in a group if:
(1) The employees in the group hold positions

that have been identified as Sensitive according to the
provisions of paragraphs 1 through 4 of Section VII; and;

(2) The positions are so sensitive that
lmproper or inadequate performance of the duties would present an
immediate and substantial threat to the lives of numerous

persons; and

(3)~ Random drug testing is necessary to
detection of- the 1llegal use of drugs among employees in the
group; and

(4) The Attorney General has given prlor
approval of the plan for random tests of the employees in the
group; and

(5) The Commissioner of Personnel, the

Director of the Office of Employee Relations and the employees in
the group have been given prior notice of the plan to conduct

random drug tests.
" (iv) No Department or Agency may conduct random

drug tests under any circumstances other than those identified in
subsections (i) through (iii) of this section without the express

approval of the Governor.
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3. Medical Testing.

a. A Department or Agency may condict drug tests in
conjunction with regular medical examinations if:

(1) The employees in the group hold positions that
have been identified as Sensitive according to the provisions of
paragraphs 1 through 4 of Sectron VII; and ,

S (11) The drug test is glven as part of a bona fide
‘regular medlcal examination, which is required as a condition of
employment for all employees in the group, to determine fitness

for duty; and -

(iii) The drug test is conducted according to the

procedures set forth in this Policy; and

, - {iv)::The Attorney General has approved of the plan;
(v) The employees have been glven prior notice that

a test for the illegal use of drugs will be included in the
regular medical examination. :

VII. SENSITIVE POSITIONS'

1. Identlflcatlon of Sensxtive Positions: Each
Department or Agency and the Department of Personnel must
identify positions within the Department or Agency that are
Sensitive. The following factors should be considered:

a. Whether improper or inadequate performance of
the duties of the position presents a substantial risk to the
health and safety of the public, coworkers or the employee

because the duties require
(i) operation of a vehicle of public

transportation;
(ii) performance of maintenance work that
affects the safe operation of a vehicle of public transportation;

(iii) maintenance or operation of devices that
regulate the safe travel of vehicles of public transportation;

(iv) carrying a firearm;
(v) operation of heavy or dangerous equipment

or machinery;

(vi) performance of other duties that the

department or agency can demonstrate would pose equally
substantial threats to health and safety if improperly or

inadequately performed.
-18-~
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b. Whether performance of the duties of the

position by a person illegally using drugs poses a substantial
risk to the proper enforcement and admlnlstratlon of the criminal

law because the duties require

(i) direct responsibility for enforcement of
the criminal law; '

. (ii) direct access to confiscated controlled
substances; SRR :

(iii) direct responsibilify for the supervision,
custody or transport of persons charged with or convicted of
crime or persons charged Wlth delinquency or adjudicated

delinquent;

(iv) performance of other duties that the
Department or Agency can demonstrate would pose equally
substantial threats to the proper administration of the criminal
justice system if improperly or inadequately performed.

2. Submission of Lists of Sensitive Positions for
Approval. Within 60 days of the approval of this Policy each
Department or Agency must submit a List of Sensitive Positions to
the Department of Personnel. The list may refer to all positions
in a Title, or it may designate certain positions, identified by
position number, in a Title. The Department or Agency must state
its reason or reasons for identifying all positions in a Tltle,
or particular positions, as Sensitive.

3. Approval of Listing of Sensitive Positions. Upon
recelpt of a Department or Agency List of Sensitive Positions,
the Department of Personnel shall review the list for consistency

"with ‘this Policy. Within 90 days of receipt, the Department of

Personnel, after consultation with the. Attorney General and the

submitting Department or Agency Head, shall notify the Department
or Agency of its approval or dlsapproval of the categorization of
each Title, or particular position in a Tltle, on the Department

or Agency List.

4. Amendment of List of Sensitive Positions. A
Department or Agency may amend its List of Sensitive Positions by
submitting proposed amendments, either additions or deletions,
for approval in accordance with the procedures identified in
paragraphs 2 and 3 of this section of the Policy.

-19-



S. Approval of Testing For Applicants in Sensitive
Positions. Each Department or Agency that employs persons in
Sensitive Positions must submit a plan for applicant testing to
the Attorney General for approval prior. to conducting applicant
testing. The plan must:

a. include a provision for reasonable notice to
appllcants who will be subject to testing;

b..-conform wlth the procedures for testing
included in these guidelines;

c. provide for consideration of evidence of an

applicant’s: _
(i) previous denials of employment based on a

confirmed positive preemployment drug test;

(ii) discharge from, or discipline during
employment based on a confirmed positive drug test or other
evidence of illegal possession, use, sale or distribution of

drugs;

(iii) convictions involving illegal possession,
use, sale or distribution of drugs.

' d. The Attorney General must approve or disapprove
- the plan within 60 days.

VIII. CONSEQUENCES OF ILLEGAL USE, POSSESSION, SALE OR
DISTRIBUTION OF DRUGS BY STATE EMPLOYEES:

1. Consequences Where Department or Agency Finds Tllegal
Use, Possession, Sale or Distribution of Drugs.

a. TFollowing a confirmed positive drug test or a
finding that an employee has illegally possessed, used, sold or
distributed drugs, an employee must be discharged unless the

employee:

(i) agrees to participate, if required by the
Department or Agency, in a counseling or rehabilitation program
that has been approved by the Employee Advisory Service of the
Department of Personnel or by the Department or Agency Head and
any Federal or State agency responsible for the approval or
licensure of such programs and agrees to provide and authorize
the EAS or other treatment program to provide the Department or
Agency with information relating to the employee’s progress in
and successful completjion of the counseling or rehabilitation

program; and

(ii) agrees to refrain from the illegal use of
drugs; and
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~ (iii) successfully completes any required
counseling or rehabilitation program; and

- (iv) consents .to unannounced drug testlng for a
reasonable period of time not to exceed one year; and

(v) refrains from the illegal use of drugs.

b. Where actlon to discharge is not taken because the
employee complies with the five conditions specified above,
appropriate discipline must be imposed. Appropriate discipline
may range from written reprimand to discharge.

c. Nothing in Subsection (a) or (b) precludes dismissal
where the employee holds a pos;tlon that has been designated
Sensitive according to the provisions of paragraphs 1 through 4
of Section VII or where the circumstances of the individual case

require dismissal. .

d. An employee who is enrolled in a training program
for a law enforcement position will be denied the permanent
appointment that would follow upon successful completion of
training.

2. Voluntary Participation in Treatment Program. Employees
are encouraged to voluntarily seek assistance in dealing with
substance abuse problems.

a. Discipline should not ordinarily be imposed if an
employee seeks assistance with a substance abuse problem from EAS
or the department or agency before there is reasonable suspicion
of illegal use of drugs or conduct affecting the safety of the

public or safety in the workplace.

- b. If an employee in a Sensitive Position seeks
assistance with a substance abuse problem, the employee will be
required to-provide and to authorize the EAS or other treatment
program to provide the department or agency with information -
relating to the employee’s progress in and successful completion
of the counseling or rehabilitation program.

3. Hearings

a. Procedures: Civil Service Employees. Discipline
of permanent employees in the career service and of persons
serving a working test period must be administered in accordance
with applicable regulations and procedures of the Merit System
Board, N.J.A.C. tit. 4A, ch. 2, or in accordance with the
provisions of any applicable negotiated labor agreement.

Employees Not Covered by the Civil

b. Procedures:
Employees who are

Service Laws or a Negotiated Labor Agreement.
subject to discipline under the provisions of this Policy and who
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are not covered by the provisions of the Civil Service Laws or a
negotiated labor agreement will be afforded hearing rights under
procedures adopted by each Department. The Department hearing
procedures for both major and minor discipline imposed pursuant
to this policy must be substantially equivalent to the department
level proceedings provided for major discipline in Chapter 2 of
Title 4A of the New Jersey Administrative Code. There will be no
dminlstratlve appeal beyond the department level.

: - Procedures: Employees Covered by A Negotlated Labor
Agreement but not by the Civil Service Laws. The provisions of
the applicable negotiated labor agreement will apply to the
discipline of any employee who is not entitled to the protection
of the Civil Service Laws but is entitled to the protections of a

negotiated labor agreement.

d. Issues that may be Raised in a Disciplinary Hearing
"Required. 1In addition to any other issue that may be raised, an
employee who is subject to discipline under the provisions of
this Policy may challenge the results of a confirmed positive
~test and the basis for the request to submit to testing or may
contend that his conduct did not constitute a refusal to submit

to a drug test.

- e. Factors To Be Considered In Determining Quantum of
Discipline. The following factors are to be considered in
determining appropriate discipline:

(i) The extent to which the employee’s illegal drug
use endangered or threatened the health or safety of other
employees or the public;

(ii) Factors relevant to the sensitivity of the
employee’s position, as identified in paragraph 1 of Section VII
of this Policy, and the demands of the sensitivity of the
position with respect to questions concerning discharge,
suspension or transfer;

(iii) Whether the drug related conduct occurred in
the workplace; '

(iv) The extent to which the employee’s job
performance has been affected;

(v) Whether the employee to be disciplined
voluntarily reported the illegal use of drugs;

(vi) The need to deter the employee and other
employees;

(vii) Whether the employee previously has been
disciplined for illegal use of drugs or other conduct related to

illegal drugs;
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(viii) The need to ensure the public that State
government enforces its Policy of maintainlng a drug-free

workplace-

(ix) The employee’'s willingness to participate in
necessary rehabilitation;

(x) Other prlor dlsc1pl-nary action.

T £. ”Forfelture. Where forfe;ture of public office or
employment  is required under the provisions of N.J.S.A. 2C:51-2,
that penalty must be imposed.

IX. .TAMPERING WITH DRUG TEST AND REFUSAL,TO SUBMIT TO A DRUG
TEST AUTHORIZED UNDER THE PROVISIONS OF THIS POLICY:

1. Tam Qerlng
R “'a. Subject to the procedures specified in Section

VIII, 3, a.-d., an employee who purposely falsifies or attempts
to falsify a drug test administered pursuant to this Policy shall

be subject to discipline.

b. Subject to the appeal rights specified in
Section V, d., an applicant who purposely falsifies or attempts
to falsify any drug test authorlzed pursuant to this Policy shall

be rejected

c. Any person who purposely falsifies or attempts
to falsify a drug test may be subject to criminal prosecution.

2. Refusal to Submit to A Druq Test Authorized Under the
Provisions of this Policy.

.a. Refusal. No applicant or employee may refuse
to submit to a drug test authorized under this Pollcy

b. Consequences: Applicants. Subject to the
appeal rights specified in Section V, d., an applicant who
refuses to submit to a test authorized under this Policy must be
rejected. In addition to any other issue that may be raised, the
applicant may contend that his or her conduct did not constitute

a refusal to take the test.

c. Consequences: Employees. Subject to the
procedures specified in Section VIII, 3, a.- d., an employee who
refuses to submit to an authorized test must be disciplined for
insubordination: discipline may include termination. Subject to
the procedures specified in Section VIII, 3, a.- d, an employee
who is enrolled in a training program for law enforcement and
refuses to submit to a drug test authorized pursuant to the
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provisions of this policy will be denied the permanent
appointment that would follow upon successful completion of
training. In addition to any other issue that may be raised in a
disciplinary proceeding for refusal, the employee may challenge
the basis for the request to submit to testing or may contend
that his conduct did not constitute a refusal to submit to a drug

test.. ‘
X. REPORTING PROCEDURES.

1. Development of Procedures for Reporting of Formal
Charges, Convictions, and lIllegal Conduct in the Workplace. Each
Department or Agency head must develop and advise all employees of

- procedures through which employees are to report formal charges and
convictions, as required by Rule 3 of Section III, and through
which employees with supervisory or managerial responsibilities are
required to report the illegal possession, use, sale or
distribution of drugs in the workplace, as required by Rule 2 of.
Section III. The procedures must specify the time within which
such reports must be made and the manner in which such reports must
be made. The Department or Agency head must notify all employees
that failure to make a required report will be considered as
insubordination and treated accordingly.

XI. PUBLICATION OF DRUG POLICY.

1. Each Department or Agency shall provide to each employee
and each applicant whom the Department or Agency intends to offer

employment:
a. a copy of this Policy
b. the Department or Agency procedures for reporting

formal charges of and convictions for drug offenses,
and the Department or Agency procedures for
reporting drug offenses in the workplace.

XII. TRAINING.

The Department of Personnel, in consultation with other
departments as appropriate, will develop training on the following:

l. For all employees,
a. the health and workplace problems presented by

substance abuse;
b. the available treatment and counseling programs;

c. the provisions of this Policy.

2. For supervisors,
a. the provisions of this Policy;
b. “"reasonable suspicion" drug testing;
c. the various means of identifying and dealing with
performance problems that may be attributable to substance abuse;
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3. For monitors who will be responsible for collection of
specimens for drug testing, the training outlined in Section XIII.

XIII. TESTING PROCEDURES

A. In General.

1. Appllcability All drug tests administered pursuant to
the provisions of this Policy shall be conducted in- accordance with

the procedures outlzned in this Section.

2. Modification. The Governor may modify these procedures
to reflect improvements in available technology, to reduce or
supplement’the list of substances that will be screened, or to
diminish or increase the cutoff levels for positive

tests.

B. Authorization Procedures.

1. No drug tests will be performed'unless the test is:
a. A test of an appllcant for a Sen51t1ve Pos;tlon
authorlzed pursuant to Section V of this Pollcy

b. A reasonable suspicion test authorized pursuant to
the provmsmons of Sectlon vI. 1.

c. A random drug test authorized pursuant to the
provisions of Section VI, 2.

d. A medical test authorlzed pursuant to the provisions
of Section VI, 3.

2. No test should be performed unless a Drug Test
Authorization Form has been properly executed. (Sample attached).

C. Collection Sites.

1. Designation of Collection Sites. Each department and
agency should designate the number of sites it deems necessary for
the collection of urine sanples that will be tested pursuant to the
provisions of this Policy. Departments and agencies should
cooperate to minimize the number of collection sites by
establishing joint collection sites through cooperatlve agreements

with other departments and agencies.

2. Reauirements for Collection Sites.

If possible, access to a collection site should

a. Security.
test monitors and

be limited at all times to security staff,
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persons submitting samples. If it is not possible to so restrict
access at all times, access should be so restricted during testing.

b. HMaterials. Each Collectionksite'should have the

following:

Acknowledgment Forms (Applicant and Employee);

Medication Forms;
. Continuity of Evidence Forms;
‘Specimen Containers (120 ml). in Sealed Pl&stlc
Bags;
Refrlgerators and freezers for storage of
specimens;
Sealing tape;
Plastic Evidence Bags;

Labels;
‘Facilities adequate to permit persons submitting

. . -specimens  to wash and dry their hands;
- .Blue. dye. for water ln any toilet 1n the collectlon

site;
Stalls or screens to provxde a person who does not

hold or is not applying for a Sensitive
Position with privacy from visual observation;
the secluded area will not include a water
supply; if there is a toilet in the area its
water supply will be dyed blue;

Record book for recording the date and
identification number of each second specimen:
retained in the collection site freezer
at the request of the person tested.

D. Designation of Collection Site Monitors. Each department
and agency should designate the number of collection site monitors
necessary to conduct testing authorized pursuant to this Policy.
Where joint collection sites are utilized, the monitors may be

designated as provided by cooperative agreement.

E. Qualifications of Collection Site Monitors. Collectiocon
site monitors will be persons of the same sex as the person to be
tested who have completed a training program approved by the
Department of Personnel after consultation with other appropriate
departments. The training should cover site security; means of
tampering with tests; the proper completion of the required forms;

proper handling of specimens.

F. Collection Procedures. The collection site monitor

should.
1. Verify the identity of the person submitting a specimen

either by photo identification or by identification by a department

Oor agency supervisor or personnel officer;

2. Examine the Drug Test Authorization Form;
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3. Request the person submitting a specimen to complete the

following:
a. the appropriate acknowledgment form;

b. a medication form.

4. Instruct the person to remove all unnecessary outer
clothing. : v

5.. Observe the person who wlll submit the specxmen wash and
dry his or her hands..

6. Examine, with the person who will submit the specimen,
the specimen container in its sealed plastic bag: where the person
will submit two samples each specimen container in its sealed
plastic bag will be examined. :

7. Instruct the person to produce one 50 ml specimen;
instruct the person that he or she may produce a second sample,
; which will be preserved for 30 days in the event that the person .
f desires to procure an independent test. .

8. a. If so required by the department or agency, make
visual observation of the voxdlng process if:

(1) the person is one who holds or is applying for a
. Sensitive Position in law enforcement;

(2) the monitor has observed the person engage in
conduct clearly indicating an attempt to substitute or adulterate
the sample; : ,

' (3) the person has previously been found to have used
a controlled substance or tampered with a test; or
(4) the test is one to which the employee has
consented as a condition of continued employment following
rehabilitation.

b. 1In all cases other than those identified in
subsectlon a., allow the person to void with the privacy of a
screen or stall but make aural observations of the voiding process.

c. In any case where the employee or applicant requests
an observer, allow an observer.

d. Indicate and describe the circumstances surrounding
any failure to produce a specimen or any other unusual behavxor on
the Monitor'’s Checkllst. v

9. Observe while the person:
a. seals the container(s);
; b. tapes the container(s);
f c. affixes a label bearing the person’s social security
{ number (or some other number assigned by the department or agency)
and date to the specimen container(s) and sealing tape(s);
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d. seals the plastlc evidence bag(s);
e. affixes label(s) bearing the identifying number to the

bag(s).

10. Complete the Collection Site Monitor’s Checklist form,
Drug Testing Incident Report form and the appropriate portion of

the Continuity of Evidence form(s).

11. Affix the Continuity of Evidence form(s) to the sealed
bag(s) with evidence tape. | . -

12. Refrigerate the spgcimen that will be transported to the
laboratory, transport (or cause the transfer of) the specimen to an

approved laboratory.

13. If specimens are hand delivered, secure laboratory’s
acknowledgment of receipt on Continuity of Evidence form and a copy
of the form; if specimens are shipped, laboratory will return the

form to the department or agency head, or designee.

, 14. Place any second specimen supplied in a limited access
freezer: the monitor will enter a record (by number and date only)
of all second specimens deposited in the freezer in a permanent

record book.

15. Forward, at the end of the collection period each day,
all the monitor’s checkllsts, acknowledgment forms, medication
forms, continuity of evidence forms and all copies of any paperwork
indicating the names of persons who submitted samples to the
department or agency head, or designee. No records, other than the
permanent record book of specmmens retained, will be kept by the

monitor.

16. The monitor will dispose of specimens retained 30 days
after the date of collection. .

G. Urinalysis

1. All urinalysis will be conducted by the State Medical
Examiner, the State Police Laboratory, or by laboratories certified
by either the federal government pursuant to 49 CFR Part 40 (53
Fed. Regis. 47002 et seq.), or the New Jersey Department of Health.
The New Jersey Department of Health will not approve a laboratory
unless the laboratory has adequate quality assurance procedures
that include blind performance tests, chain of custody procedures
that require an entry documenting date and purpose each time a
specimen is handled or transferred, and personnel qualified to
interpret the results of GCMS tests. Nothing in this Section shall
be construed to prohibit any department or agency from obtaining
the approval necessary to perform initial or confirmatory tests.

%3;
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2. The Enzyme Multiplied Immunoassay Technique (EMIT) will be
employed to screen all specimens for illegal drugs. Specimens will
be screened for drugs as listed below: any specimen that does not
reveal the presence of drugs at or above the levels specified below
will be deemed negative and reported as such.

Drug ng/ml

Marijuana metabolite 20 (law enforcement)
‘ B 50 (all others)

Cocaine metabolite 300

Opiate metabolites 300

Phencyclidine 25

Amphetamines 1000

No further tests will be performed on specimens that are negative
under these standards. '

3. A specimen that tests positive under the foregoing
criteria will be subjected to a confirmatory test. Gas
chromatography/mass spectrometry (GCMS) will be employed to confirm
the presence of any illegal drug revealed by the EMIT. Results of
a GCMS will be deemed negative and reported as such unless the
laboratory review officer determines that the results reveal the
presence of one of the enumerated controlled substances.

4. The laboratory personnel responsible for transmitting tests

results will immediately forward all confirmed positive test
results to the department or agency head or designee.

H. Department or Agency Action.

_ 1. Upon receipt of a confirmed positive test result the
department or agency head -or designee will:

a. notify the applicant or employee and advise the person of
the right to obtain an independent analysis, according to
procedures to be developed by the department or agency, if the
employee submitted a second specimen; and, ,

b. submit the result and medication form to a medical officer
or other review officer with sufficient training to interpret and
evaluate positive results in light of relevant biomedical
information. '

2. ' The medical or review officer should advise the department

or agency head or designee if the positive result is attributable
to a cause other than the use of illegal drugs.
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3. The department or agency head will take appropriate action
according to the substantive and procedural provisions of this
Policy or, if a positive test result is attributable to use of a
legal prescription druy that impacts on job performance, according
to any applicable regulations governing fitness for duty.

4. Each department or agency should maintain all records of
positive tests results and all medication forms in strictest
confidence. An applicant or employee who seeks to challenge a test
result or to challenge action based on refusal to submit to a test
may have access to all records dealing with his or her test.
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SECTION I: COMMENTARY

This proposed uniform drug-testing policy for State employees
bis designed to promote a drug-free workplace and thereby protect
the State’s interests in safety and in an effective and efficient
workforce. The purpose is derived from Executive Order No. 191,
which established this Task Force.

Recognizing ﬁhat substance abuse threatens public safety and
the safety, efficiency and effectiveness of the State workforce,
Governor Kean directed the Task Force to develop a drug testing
poliéy that "equitably balances employee rights with the State’s
vital interests in public safety and in promoting and maintaining
a drug-free workplace.* ‘Drug testing is one means of reducing
the illegal use of drugs Sf State employees. This proposed
policy sets forth the circumstances under which the Task Force
believes that drug teé;ing is consistent with an equitable
balance of the employee rights it implicates and the State

interests it furthers.

Task Force Debate con the Purpose of This Policy

This broposed policy is, as the Governor requested, a
drug-testing policy. It addresses the abuse of illegal
substances. The Departments of Health, Higher Education and the
Public Aoncate object to our formulation of a policy that does

not deal with legal substance abuse. Those Departments have

prepared a report on this issue that appears in Appendix B.
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The majority of the Task Force recognizes that sﬁbstance
abuse takes several forms. The abuse of illeéal drugs, however,:
is of particularly grave concern because of itslunlawful nature
and its prevalence. The integrity of the State workforcé ié at
stake, iﬁs‘abiliﬁy to maintain the public tfust}uhder attack. A
State employee who abﬁses illegal dfugs increases the potential
that he or she will be the target of undue or illegal influence.
It is possible, even likely, that such an employee is using,
sellingvor proselytizing the use of illegél drugs on the job.
That this maf occur amon§ law enforcement or cbrrections officers
and‘other State employees sworn to uphold the law is paftigularly
alarming.

For these reasons,kthe Task Force concluded that the breadth
of the substance -abuse problem should not divert our attention
from the impact of illegal drug,abuse on the workplace and how
drug testing may stem the tide of employee abuse of illegal
drugs. The Governor diiected tﬁis Task Force to formulate a
Statewide QIug-testing policy. A different group, thé‘Governor's
Council on.Alcoholism and Drug Abusé, is charged with farmulation
of a comprehensive plan "for the treatment, prevention, research,
evaluation, education énd public awareness of alcoholism and drug.
abuse in this State . . . ." L. 1989, c. 51. Our charge is not
so broad, and if we fail to propose a»unifotm, equitable criteria
for drug testing we will serve neither the ?ublic nor State'

employees.
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SECTION II: COMMENTARY.

This Section lists the findings upon which the Taék Force
based the substantlve prov13;ons of thls proposed pollcy The

vfoundatlons for the flndlngs are dlscussed below.

Findings 1 & 2 : STATE DRUG-FREE WORKPLACE POLICY AND FEDERAL
DRUG-FREE WORKPLACE REQUIREMENTS.

State policy requires a drug-free workplace for State
employees. Governor Thomas H. Kean has declared, "The State of
New Jersey is committed to maintaining a drug-free workﬁlace for
all State employees in order to protect the health and safety of
State employees and the public." Exec. Order No. 204, para. 2
(1989). .In Executive Order No. 191, the Governor described the
State’s.interest in promoting and maintaining a drug-free
workplace as a "vital* State interest. Exec. Order No. 191,
declaration 3 & para. 2.a.>(1988)ﬂ

The iegislature's commitment to eradication of drug and
alcoholfabuse is further evidence of State policy on this issue.
The Legislature established the Governor's Council on Alcoholigm
and Drug Abuse to address the prevention and treatment of
substance dependence. See L;.1989; c. 51. 1In recognition of the
serious and pervasive threat to the health, safety and welfare of
the citizens of this State posed by the unlawfulruse, manufacture
and distribution of controlled dangerous substances, the

Legislature enacted a Comprehensive Drug Reform Act. N.J.S.A.

2C:35-1.1 et seq.
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This important State pclicy is reinforced by federal law.

The Drug-Free Workplace Act of 1988 requires all recipients of

federal grant funds tc adopt a drug-free workplace policy and

' maintain’a:drﬁg-free.wcrkplace. Public Law 100-960, Title V,

Subtitle D. That law also compels grant recipients to prohibit
the illegal use, possession, sale and distribution of drugs in
the workplace. This State has adopted a drug-free workplace
policy that complies with the Drug-Free Workplace Act; its

obligation to execute this policy is a continuing one.

Finding 3: THE STATE’'S RESPONSIEBILITY TO PROVIDE SAFEvSERVICES

AND A SAFE WORKPLACE - ‘ ‘

The State’s duty to provide a workforce that will not
endanger the public is well-established. 1Indeed, our Legislature
has recognized that it is "inherently unfair" to prohibit persons

whe are injured by a State employee from recovering for injuries

. resulting from breach of that duty. N.J.S.A. 59:1-2, 59:2-2;

see, e.g., Corridon v. City of Bayonne, 129 N.J. Super. 393,

396-97 (App. Div. 1974) (duty to supervise officer who carried
firearm while intoXicated). Equally plain is the duty to provide
State employees with a safe workplace. N.J.S.A. 34:6A-26,
34:6A-33 to -34, 59:2-2; see, e.g., Servis v. State, 211 N.J.
Super. 508, 512 (Law.Div. 1986) (wrongful death claim by survivor
of State emplOyee‘inju:ed in workplace actionable under the Tort
Claims Act). The State cannoﬁ allov its workers to endanger the

public or one another.
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Finding 4: THE STATE'S RESPONSIBILITY TO MAINTAIN AN EFFECTIVE
AND EFFICIENT WORKFORCL

The State’s duty to provide an éffective and efficient
workforce is founded in provisions of this State’s constitution.
The reorganization of the Exegutive Branch of Government
accomplished by New Jerséy COnstitution of 1947 and legislative
action implementing its provisions was shaped by principles
“directed toward the achievement of maximum efficiency and
economy in the execution of State administrative activities."
Milmed, The New Jersey Constitution of 1947 (reprinted in
N.J.S.A. Constitution, Articles 1 to 3, at 103). Further, our
Constitution requires a Civil Service system that is.based on

“merit and fitness." N.J. Const. of 1947, Art. 7, sec. 1, para.

2.

| Toward the end of providing an effective and efficient
workforce,_ﬁhe Legislature has declared that it is the policy of
this State "to select and advance employees on the basis of their

relative knowledge, skills and abilities" and to "provide public

. officials with'appropriate appbintment, supervisory and other

personnel authority to execute properly their constitutional and

statutory responsibilities." N.J.S.A. 11A:1-2,

Our courts have recognized the State’s responsibility to
providé a workforce that has integrity and is capable, Matter of
Carberry, 114 N.J. 574, 578 (1989), and its duty to maintain "an
adequate, efficient and effective public workforce," State v.

Local 1895, IFPTE, 179 N.J. Super. 146, 153 (App. Div. 15981),

certif. denied, 89 N.J. 433 (1S881).

-35-




Findings 5, 6 & 7: THE EFFECTS OF SUBSTANCE ABUSE AND THEIR
IMPACT ON PUBLIC SAFETY AND THE EFFECTIVENESS AND EFFICIENCY OF

THE STATE WORKFORCE

Substgnce abuse, in or'oufside of the workplace, has
tremendous impact on public safety and the effectiveness and
efficiency of the workforce. The employer costs in the form of
increased use of siék leave and health benefits, absenteeism, and
accident rates and decreased productivity noted by deernor Kean

in Executive Order No. 191 are well documented. According to one

source, "Workeis with drug abuse problems [including alcohol and
prescription drugs] have an absentee rate 16 times greater than
the median, are four times as likely io be jinvolved in an
accident, use one-third more sickness benefits, have five times
as many com?ensation claims while on the job, and perform at only
55% to 66% of their capacity " D. Masi, Drug Free Workplace: A
Guide For Supervisors 25 (1987).

Dr. Molly Joel Coye, Commissioner of Health, advised the Task

Force that estimates place last year’s nationwide costs of

substance abuse in terms of health benefits and reduced
productivity at approximately 99 biilion dollars."The Department
of Personnel reports that of the 3,902 State employees who
utilized Employee Advisory Service in fiscal year 1989, 18.5
percent had drug problems and 11.9 percent had alcohol problems.
In 1986, in his Bluéprint for a Drug-Free Workplace, Governor

Kean noted that the costs of the battle against illegal drugs

"are not limited to th:: price of incarcerating convicted drug
pushers or of providing treatment programs for drug addicts, but

also include higher medical insurance premiums, worker
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compensation expenses, and decreased employee productivity due to
absenteéism, glow-downs, mistakeé and sick leave." Governor
Thomas H. Kean, Bluepfint for.a Drug-Free New Jersey 5 (1986).
In,1987,;the;Legislature”enacted ;he Comprehensive Drug Reform
Act of 1985 finding that 'unlawfu1'use, manufactufé and
distribution of controlled dangerous substances conﬁinués to pose
a serious and pervasive threat to the health, safety and welfare
of the citizens of this State."” N.J.S.A. 2C:35-1.1.

Abuse of illegal drugs affec;s health, productivity and
safety in many ways. Drug abusers are known to negiect
nutri;ion, sleep needs and their general health, which makes them
more vulnerable to disease and illness generally. N.I.D.A.,
Strategic Planning for Workplace Drug Abuse Programs 3 (1987).

Repeated use of cocaine can cause chronic fatigue,
’convulsions,»depression, irritability, memory problems, nasal
bleeding, paranoia and severe headaches. President’s Commission
on Organized Crime, America’s Habit: Drug Abuse, Drug
Trafficking, and Organized Crime 16 (1986).

Marijuana smoking harms:the lﬁngs_and méy’céuse bronchitisf
emphysema and lung cancer; it brings about chronic mental change.
Id. at 39, 42. Marijuina use affects psychomotor performance,
short-term memory, concentration, logical thinking, tracking
performance, glare recovery, coordination, depth perception, time
sense and peripheral vision. 1Id. at 41; Schwartz & Hawks,
Laboratory Detection of Marijuana U.S.C., 254 JAMA 788 (1985).
Regular use of marijuana has been identified as a cause of

amotivational syndrome. America’s Habit, supra at 41.
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Substance dependence in general is characterized by a pattern
of procuring, taking and recovering from the effects of the
drugs; severely dependent persons allocate virtually all of their
time around these. activities. American Psychiatric Association,
Diagnostic and Statistical Manual of Mental Disorders. (3d ed .
1987). As Dr;'Rdbeft J; Pandina explained to the Task Force, the
effects of drug use extend far beyond intoxication.

Abuse of illegal sivbstances is of particular concern because
of its long term affect on health and fitness for employment.
Controlled dangerous substances are classified as such on the
basis of their addictive properties. N.J.S.A. 24:21-6 to -8.1.
The substances are illegal because they are harmful and likely to
cause debilitating dependence.

The New Jersey Supreme Court recently gave a graphic account
of what the Court described as "the devastating effect of drugs-"
on the life of one attorney who was disbarred for
misappropriation of client funds:

It cannot be doubted that respondent’s
judgment was impaired by cocaine. Anyone
who doubts the effect of cocaine on the
health and well-being of the young person
need only to read this record. At first
attracted to the drug by its promise of
heightening his mental prowess while he
was working the long hours of a young
Rate Counsel, respondent soon became
pathetically dependent. His respiratory
tract became so severely damaged by the
ingestion of the drug that he bled from
its use. Had he not checked himself into
a detoxification program in early 1984,
he is certain that he would have died.

Matter of Steinhoff, 114 N.J. 268, 271 (1989). The Court’s

opinion describes how drug abuse affected all aspects of the
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attorney’s practice from his dress, to his neglect of clients, to

his mishandling of trust accounts. Id. at 2689.

Evidence of the sort outlined above led the Task Force to
find that use of illegal drugs may cause impairments that endure
beyond intoxication and that prolonged abuse of drugs has serious
effects on the health and faculties of drug abusers.

It led the Task Force to conclude that drug abuse increases
workplace accidents, leads to increased absenteeism, raises the
cost of health care benefits, and undermines State‘efforts to

maintain an effective and efficient workforce.

On the basis of this evidence, the Task Force found that drug-

abuse threatens the safety and working conditions of State

employees and the safety and security of the public.

Finding 8, S & 10: ILLEGAL CONDUCT RELATED TO CONTROLLED
DANGEROUS SUBSTANCES AND STATE EMPLOYMENT

The Task Force found that the illegal possession, use, sale
or distribution of drugs, in or outside of the workplace, is
incohsistent with the cornduct reasconably expeéted_of State
employees who hold their positions as a public trust. It
concluded that current illegal use of drugs is incompatible with
State employment. Persons who are involved with illegal drugs
are involved in criminal conduct. N.J.S.A. 2C:35-1 et seq.

While public policy obviously precludes all persons from
violating the criminal laws of this State, the Legislature has
taken special action to disapprove criminal conduct by public

employees. Both the forfeiture of office and civil service laws

-39-




provide employment sanctions for criminal conduct by State
employees. N.J.S.A. 11A§4-11, 2C:51-2; N.J.A.C.
4A:2f2.3(a)(5)-(6). The policy expressed in these laws is
required in a 5Ystem of State employment that is based on "merit
and fitness."

4[O]ur government is founded upon trust.®" State v. Gregorio,
186 N.J. Super. 138 (Law Div. 1982). State employees who commit
crimes undermine that foundatioh.

Respect. for the law and confidence in
public officers cannot be compelled.
These attributes stand as a voluntary
tribute to just laws and integrity in
public office. While they exist, both
the law and the official will retain
public trust. -

Hayes v. Hudson County Bd. of Freeholders, 116 N.J. Super. 21, 26
'(App. Div. 1971) (quoting People ex rel. Keenan v. McGuane, 13
Ili.24 520, 150 N.E.2d 168, 177 (1958)). State employees

stand in a fiduciary relationship to the
people whom they have been elected or
appointed to serve. As fiduciaries and
trustees of the public weal they are
under an inescapable obligation to serve
the public with the highest fidelity. 1In
discharging the duties of their office
they are required to display such
intelligence and skill as they are
capable of, to be diligent and
conscientious, to exercise their
discretion not arbitrarily but
reasonably, and above all to display good
faith, honesty and integrity.

‘Driscoll v. Burlington-Bristol Bridge Co., 8 N.J. 433, 474-75 (1952)
(citations omitted). *“The enforcement of these obligations is

essential to the soundness and efficiency of our government, which
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exists‘for the benefit’of the people who are its sovereign." Id. at
476. | -

The Legislature has embodied this common law doctrine of public
trust in the forfeltute of office statute, which is applicable to all
State empleyees. State v. Bottl; 189 N J. Super. 127, 140-41 (App.
biv. 19835 (eéuetlng the forfelture of off;ce-law and the common law
doctrine of public trust). Crimes and offenses that impact on the
performance of duty violate the public trust. See N.J.S.A. 2C:51-2;

_ Botti,'189 N J Super. at 140 41 (forfeiture of office upon mayor’s
conviction for mall fraud in prlvate business transactions).

For these reasons, the Task Force found that illegal drug-related
~activity is inconsistent with conduct that is reasonably expected of
employees who hold their positions as a public trust. For these
reasons, the Task Force found that current illegal use of drugs is
incompatible with State employment. Matter of Carberry, 114 N.J. 5%4,
578 (1989) (*use of illegal drugs is incompatible with with the
integrity of the State Police").

Avminority of the Task Force objected to these findings. The

niinority contends that the State does not reguiate the conduct and

private lives of its employees away from the workplace with respect to

other criminal conduct and, therefore, should not do so here. 1In the
Public Advocate’s view the rule creates a risk of unfounded or

retaliatory accusations relating to non-workplace conduct. In the

majority’s view, the forfeiture of office law refutes the first claim:

serious crimes result in forfeiture regardless of their relationship
to performance of duty. N.J.S5.A. 2C:51-2. Because use of illegal

drugs undermines effectiveness, efficiency and the public trust the
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majority found that an absolute prohibition of illegal conduct rélatéd
to drugs is a Jjustifiable regulation offéonduct.that affects fitness
for public service. Further,Athe risk of reliance on unfounded and
retaliatory accusations is no different here than in&pny other
Context; - o . |

A related finding lends additipnal supporﬁ: employees who
illegally use drugs may be more suéceptible to coercion than employees
who do not engage in this conduct. While there isvno hard evidence to
support ﬁhis finding,‘logic compels it. Use of illegal drugs
necessarily brings the‘user into contact and éoopération with persons
who are engaged in illegal drug trade. As a fesult, persons engaged
in illegal conduct gain knowledge of the ongoing illegal activity of a
State employee who uses drugs. Further, dependence on illegal drugs
necessitates acquisition of funds to suppoft the habit. Employees who
use illegal subsﬁances,’therefore, place.themselves in a position to
be influenced and pressured that is not occupied by all others.

There is precedent for this finding. The United States Suprene
Court drew this inferen;e'of susceptibility in National Treasury
Employees Union v. VonRaab, __ U.Sﬁ ;__,_109 §. Ct. 1384, 103 L. E4.
2d 685 (1989). President Reagan found that illegal use of drugs
creates the possibility for coercion of federal employees. Exeéutive
Order 12564 (1986). While the finding ciearly has greater validity
for employees who hold law enforcement positions or perfofm other
duties invol§ing the detection, apprehension, prosecution or detention
of drug offenders, the danger of coercion and improper influence of

other employees is always present to some extent.
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Findings 11: THE ACCURACY & RELIABILITY OF DRUG TESTING

There are a variety of methods of testing for drugs.
Chemical analysis of blocd, h&ir, éaliva ahd urine reveals traces
of substances that have been récently'ingested. D. Masai, supra
at 60. Depéhding upon theAQrug and the method of chemical
analysis employed, tdiicologists estimate thaf a test may uncover

traces of illegal substances used from four to 45 days prior to

the collection of the sample. 1Id. at 61. These drug tests do

not measure "impairment"” in the sense that blood alcohol or

breath alcohol teété:ﬁéésﬁré'legal intoxication. At some future

date blood alcohol tests might be used to measure impairment, but

scientists have not yet agreed on the level of any controlled

substance that indicates impairmeﬁt. Id. at 61. Thus, this

finding addresses the ability to drug tests to accurately and
reliably detect the presence of controlled sﬁbstances.
Urinalysis is thé drug test that is most frequently employed.
Id. It is the method of testing proposed in this policy.
© Urinalysis is favored for several reasons. It is less
intrusive and less expénsive than testing blood. Because -
urinalysis tests have been widely ﬁefformed there is more

information concerning the reliability, proper methods of

administering and costs of urinalysis tests than there is

concerning testing of hair or saliva. Further, there is a wealth

of State experience on this testing method. Both the State

Police and the Department of Corrections have employed urinalysis

to test for use of illegal drugs for several years. Furthermore,
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courts throughout the country have evaluated the reliability of
urinalysis tests. See, e.g., National Treasury Employees Union
v. VonRaab, ___ U.S. __, 109 S. Ct. 1384 (1989).

The Task Force concluded that use of dual urinalysis tests‘--
an initial screen for specified drugs, Enzyme Multiplied
Immunoassay Teéhniéue (EMIT); followed, if pésitive, by a
confirmatory test, gas-chromatography/mass-spectrometry (GCMS) --
is preferable to any other testing method now available. .

Drug testing cannot be effective if it is not feliable. The
Task Force concluded that tests conducted under the foilowing
circumstances were sufficiently reliable: monitoring sufficient
to reduce the opportunity for tampering;vadherence to strict
chain of custody to assure the source and integrity of the
sample; analysis by a qualified laboratofy and review of reéults
by a qualified professional; reporting of a positive result only
if a positive EMIT result is confirmed by a GCMS test; retaining
a portion of sample for independent testing by an employee who
wishes to procuré it. The procedures éection of this‘proposed
policy, Section XIII, sets forth a-system for testing that
includes these components. The Uniﬁed State Supreme éoﬁrt has
described drug tests of this sort administered ﬁndef‘these
circumstances as "highly accurate." VonRaab, ____ U.S. ___ , 109
S. Ct. at 13__.

Dr. Molly Joel Coye, who does not object to testing under all
circumstances, explained that laboratory error is possible and
that drug-wise employees may well be able to avoid detection by

temporary abstinence or tampering with the test. Dr. John P.
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Morgan described studies'ﬁhat-héd revealed false positive and
false hegative test results. All experts, however, agreed with
Dr. Richard Saferstein that GéMS testing, when properly
performed( is highly accurate. All conceded that human error
dccduntéd fof_iﬁéccuraciéé”iﬁ GCHS ﬁesté. Further, &ll agreed
that positive results that are accurate but that are éttributable
to ingestion of certain foods or over-the-counter medications can
be screéned 6ut if theiebis propér review by a qualified
professionalfb The Publig Advocate’s privacy concerns with this
screening process and tﬁe.majority'S'response are discussed in
the Commentary to Finding 13 of this Section.

The majority of the Task Force concluded that requiring
performance of GCMS tests by certified laboratories that are
periodically teéted for error will produce accurate and reliable
tests. Similarly, it concluded that monitoring and other
safeguards for tampering that were explained by the Substance
Abuse Coordinator for the Department of Corrections testing
. program will reduce the possibility of tampéring. The Task Force
was not persuaded thét the remote possibility of error or
tampering under these circumstances‘called for abandonment of a
valuable tool for detecting iilegal use of drugs. See VonRaab,
__U.s. __ _, 109 sS. Ct. at _____ (dismissing such an objection to
drug testing as “uﬁpersuasive").

Finding 12: DRUG TESTING IS A MEANS OF PROMOTING A DRUG-FREE
WORKPLACE

Urinalysis identifies traces of illegal drugs in the sample

examined. The Task Force has concluded that administering an

—45-



accurate and reliableitest that reveals recent, past use of
illegal drugs will serve to promote the State’s interests in
safety and the efficiency and effectiveness of its workforce
despite its inability to indicate some scientifically identified
level bf"imﬁaiiment.F : .

As discussed above, the effects of the illegal use of drugs
do not end with intoxication that is visibly reflected by
difficulties with gross motor coordination. Drug tests allow the
State to identify applicants and employeesvwho may be suffering
from'the residual effects of drug use and, therefore, may be
unsuited to perform duties in which'they would pose a risk to
themselves or others. As Dr. Robert J. Pandina explained to the
Task Force, tests that measure impairment alone -- such as visual
obse:vations’and gross motor disturbance -- do not detect the
subtle and distinct effects of drug abuse. Urinalysis
reasonably, if not perfectly, detects these potential risks.

Drug tests are clearly critical to maintaining a drug-free
workplace when there is little opportunity to observe work
performance. An applicant-cannet be monitored for impairmént‘on .
any day other then the day of an interview. Similarly, employees
who work unsupervised much ef the day -- transportation workers
and law enforcement officers are examples -- cannot be
continuously observed. Problems with their work performance may
be revealed only by the tragic results of a lapse in proper
performance. In these cases, drug tests are an important, and
indeed may be the only, means of detecting the risk before the

tragedy.
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Even where visual observations lead to a reasonable suspicion
that an gmployee is illegally using drugs, urinalysis\is
necessary to confirm or refuté that suspicion. Whiie some
members of the Task Force were of the view that an employer’s
sole concerﬁ'shOuld be impaired work performance and not the
source of impairment, others did not agree.

First, reasonable suspicion testing is 2 means of deterring
as well as de;ecting illegal use of drugs. While experts
disagree on the deterrent value, the Task Force has concluded
that testiﬁg is a reasonable deterrent.

Second, knowledge that an employee is using illegal drugs is.
important in determining the appropriate employment action: it is
clearly critical if the employee is one whose duties involve law
enforcement responsibilities or tasks that might jeopardize the
safety of the public or the employee if improperly performed. As
the New Jersey Supreme Court stated after noting the dangerous
"and sensitive duties performed by State Troopers, "Equally
obvious is the need for troopers to remain drug free. The use of
illegal drugg is incompatible with the integrity of the state
police and with the ability of troopers to perform their duties."
Matter of Carberry, 114 N.J. 574, 578 (1989). See also Copeland
v. Philadélphia Police Dept., 840 F.2d 1139 (3d Cir. 1987)

{noting the City‘’s interest in maintaining public trust in the
police department, the court concluded that the city could
dismiss police officers who use illegal drugs), cert. den. __

U.s. , 109 S. Ct. 1636 (1989).
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Further, all experts who addressed the Task Force noted thaﬁ
drug testing provides informationvthét is important to
rehabilitation efforts. Some experts, along with some members of
the Task Force, felt that.on1y4persons involved in the
rehabilitatiﬁerprocess should be privy to that information and
that disclosure to the employer represents an unwafranted
invasion of privacy and, perhaps, a violation of professional
ethics. .

The majority, however, concluded that if the State is serious
about providing an effective and efficient workforce'and
estéblishing a standardiof conductkthat precludes use of illegélv
drugs by State employees at all times, drug testing ié necessary.
Only the employer can hold employees to this standard of conduct.
Oniy an empléyer‘can demanc that an employee, who can.be retained
despite illegal use of drugs, seek treatment and refrain from the
illegal use of drugs. Knowledge that an employee has used
illega; drugs is critical knowledge if the State is to fulfill
its responsibil}ty to maintain "an adequate, efficient and

| effeCtive'pﬁblic workforce," State v. Local 195, IFPTE, 179 N.J.
Super. 146, 153 (App. Div. 1981);-certif. denied, 89 N.J. 433
(1981). The State workforce must act in a manner that inspirés

| public respect for the léw and public‘confidence in government.
Hayes v. Hudson County Bd. of Freeholders, 116 N.J. Super. 21, 26
(App. Div. 1971). 1In the méjority’s view, any intrusidn upon
privacy is warranted, and there is no violation of patient
physician privilege where tests are performed at the request of

the employer for employment purposes. Such physical examinations
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are common. See generally Skinner v. Railway Labor Executives

Ass'n, U.S. , 109 S. Ct. 1402, 103 L. Ed. 2d 685 (1989);

E.E.O0.C. v. New Jersey, 631 F. Supp. 1506 (D.N.J. 1386).

Further, the State should do its part to deter and, where
péssiblé} géhabiliiaté~§erspﬁs who illegally use drugs. 1In
commentiﬁg upon the most recent information available on the drug

-problem in this nation William J. Bennett explained,

Non-addicted users still comprise the vast bulk of
our drug involved population. There are many

~millions of them. And each represents a potential
agent of infection for the non-users in his

personal ambit. .
But there is good news, too. Though compared

to addiction, non-addicted behavior is the more
common and contagious form, it is also more
susceptible to change and improvement. The same
general techniques employed to slow and mixed
effect with addicts may achieve markedly better
.results with non-addicts. Casual and regular drug
users are much more easily induced to enter
treatment, for example, and they are much more
likely to reduce or cease their use as a result of
it.

In fact, all the basic mechanisms we use
against illegal drugs -- to raise their price; to
restrict their availability; to intensify legal and
social sanctions for their sale, purchase and use:
and to otherwise depress general demand for them --
have a more immediate and positive behavioral
effect on non-addicts than on addicts.

The White House, National Drug Control Strategy at 11-12 (1989).
The State should utilizé drug ﬁesting and the information it
provides to the benefit of non-addicted users in the workforce.
These persons are likely to respond to treatment and employment
sanction and ét risk of developing debilitating dependency if
they do not.

For all of these reasons, the majority of the Task Force

concluded that drug testing would foster the State’s interests in
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safety and in an efficient and effective workforce.

The Public Advocate took'exception to;this conclusion. That
Department opposes drug testing on the ground that it does not
detect>impairment and that only on-the-job impairment is a proper
concern:for‘an'emplbyér.! The Public Advocate posits that |
training supervisors to detect impairment of employees in the
workplace and use of coordinatioﬁ tests that measure impairments
are less intrusive than requesting an employee to submit a urine
sample and more successful in detecting impairment.

Tﬁe United étéﬁé# Court of Appeals For the'District of Columbia
Circuit recently rejected similar challenges. That Couri found
drug testing to bé"a reasonable method for the érmy to deal with
its responsibility to ensure that it civilian employees did not
create»dangefouS‘risks'even though drug testing does not measure
on-the-job impairment. National Federation of Federal Employees
v. Cheney, __ F.2d ___ (D.C. Cir. 1989) (19839 U.S. App. Lexis
12963, at 8). It fdund the tests the appellants recommended as
an alternative to drﬁg testing no less intrusive or degrading
than urinalysis. Id. at ___ (Lexis at 9). The majority of the
Task’Force,‘for the reasons discussed above and especially in
light of Dr. Pandina‘s information on the long term and subtle
effects of drug abuse, was not convinced that other devices or
visual observations alone could successfully detect these subtle
impairments. One‘expert who addressed the Task Force on
neurobehavioral techniques he was developing was unable to
provide the group with literature on the program. The majority

was also concerned that alternative tests would not identify the
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source of impairment in any case. As discussed above, illegal
use of drugs by State employees is a proper concern of State
employers. o
The Departmentsdof Health and Human Services, while not

opposed to diug testing in all circumstances, generally view drug
test results as a téol for rehabilitation father than employment
action. To that extent, the Department of Health shares the
Public Advocate’s view that employers need not normally know the
cause of impairment. That Department, however, does not dispute
that emplBjees'who perform sensitive duties cannot rémain on the
job while using illegal drugs and recognizes that use of illegal
drugs may preclude an employee from being qualified to serve in
the law enforcement area.

The méjority concluded that drug tests provide information that
is critical to promoting the interests furthered by maintaining a

drug-free workplace and to deterring illegal use of drugs.

Finding 13: THE CONSTITUTIONAL RIGHTS OF EMPLOYEES

In responding to the Governor’'s charge to develop a drug
testing policy that "equitably balances employee rights with the
State’s vitel interests in public safety and in promoting and
‘maintaining a drug-free workplace," the Task Force considered the

impact of drug testing on the individual rights of employees.

1. Employee Rights Implicated by Drug Testing

Drug testing is a means of reducing illegal use of drugs by

the State workforce that is not without impact on the rights of
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employees. A drug test administered by the State as =mployer is
a search within the meaning of the Fourth Amendment of the United
States Constitution andnArticieAI, paragraph 7 of the New Jersey
Constitution: it implicates an employee’'s constitutional right to
freedom from unreasonable search and. seizure. U.S. Const. amend.
Iv; ﬁ.J. Consf. art.‘I, para. 7; Nétional Treasury Employees
Union v. VonRaab, __ U.S. __, 109 s. Ct. 1384 (1989); Fraternal
Order of Police v. City of Newark, 216 N.J. Sﬁper. 461, 466 (App.
Div. 1987). Drug tests administered to State employees for
employmeht pufposes must be reasonable-under.the‘tbtality of the
circumstanées} constitutional reasonabieneés is a question of
the balénce of the need for the‘particular search against the
invasion of the personal rights that the seafch entails.
Fraternal Order of Police, 216 N.J. Supet. at 470; VonRaab, __
U.S. at ___, 109 S. Ct. at 1393, |

The drug testing method the Task Force proposes reguires an‘
employee to submit a urine sample for teéting. Both the process
of collecting this sample of bodily fluid and the analyéis of
fhat»sémple are intrusions upon an employee’s reasdnéble
expectations of privacy. Skinner v. Railway Labor Executives’
Ass'n, __U.Ss. __ , 109 s. Ct. 1402 (1989). As the Public
Advocate notes, urination is a private act and analysis of a
urine sample can reveal information about an employee’s health
that is highly personal and unrelated to illegal use of drugs, A
drug test may require an employee to reveal medical problems that
would otherwise be unknown;

The test authorizel under this policy will test only for the

-52-



presence of specified controlled substances. Employees will be

requested to reveal information on use of prescription drugs or
over-the-counter medications that are knowﬁ to lead to positive
drug test.:esu;ts,‘but”gedical information will not be otherwise
revealed. | | | o |

The Task Force carefully considered the impact of drug
testing on these privacy interests in evaluating the propriety of

drug testing.
2. The Ultimate Balance

The majority of the Task Force concluded that whether the
individual rights implicated by drﬁg testing were outweighed by
the State’s vital interests depended eséentially updn two

factors: 1. the sensitivity of the employee’s position -- i.e.,

the degree to which illegal use of drugs by a person performing

the employee’s duties would threaten the State’s interest in

public and workplace safety or the enforcement of the criminal

laws of this State; or, 2. the existence of facts giving the

employer a reasonable basis to suspect that an employee is

illegally using drugs.
The Task Force concluded that an equitable balance of

interests called for testing of all applicants for Sensitive

Positions and, under narrowly drawn circumstances, for random
testing of employees who hold Sensitive Positions. See
Commentary to Sections V and VI, 2 and 3. The Task Force

concluded that no other applicants should be tested, and that

other employees should be tested only if there is a reasonable

basis for suspecting that the particular employee to be tested is
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illegally using drugs. See Commentary to Section vI, 1.

The Public Advocate -- on the ground that testing is often
unreliable, does not address ﬁhe serious problem of abuse of
legal'substances,'does.not detect impairment, entails a
significant‘ihtrusion uponlan emélbyee's reasonable'expectationg
of privacy, and that impairhent can be detected by other means --
concluded that drug testing was unreasonable under all
circumstances. The Department of Health objected to all but
reasonable suspicion testing.

For the reasons stated abbve, the view that drﬁg testing was
always inequitable was not shared by any other agency represented
on the Task Force. The‘testing pro&isions of this policy reflecf
the points at which the majority of the Task Force deemed that an
equitable balance . of the individual interests implicated and the

State interests furthered calls for drug testing.

Findings 14 & 15: THE STATE SHOULD PROVIDE TRAINING ON SUBSTANCE

ABUSE And ENCOURAGE EMPLOYEES TO SEEK TREATMENT FOR SUBSTANCE

ABUSE PROBLEMS

The Task Force has found that the State should provide all
employees with training on substance abuse and on available
programs for treatment of substance abuse problems and should
actively encourage and work with employees‘to voluntarily seek
treatment for substance abuée problems. As discussed in the
Commentary to Findings 5, 6, and 7 of this Section, substance
abuse has a tremendous impact on public safety and the

effectiveness and efficiency of the workforce. It has a
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devastating impact on the lives of gubstance abusers and those

around them.

For all these reasons, the Task Force found that the State
should provide its employees with training and with information
on available treatment programs. This training and
rehabilitation are critical components of a drug-free workplace
policy designed to eliminate the illegal use of drugs and its
harmful.effects; Education on the dangers of substance abuse and
enccuragement of voluntary participation in substance abuse
programs are important means of dealing with substance abuée
problems before they are revealed in poor job performance or

seriously endanger health and safety.
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SECTION 1II: COMMENTARY

This Section of the Policy sets forth three standards for

employee conduct.

Prohibition of Criminal Conduct Involving Controlled

Substances. Subsection 1 provides that all State employees are

required to refrain from'the‘illegal use, possession sale and

The Task Force believes that

distribution of drugs at all timesf
the State should establish and enfofce this standard.

The Task Force found that criminal conduct involving
controlled dangerous substances is inconsiétenﬁ with conduct

reasonably expected of State employees who hold their positions

as a public trust. Finding 8, Section II. The Task Force found

that illegal use of drugs is incompatible with State employment.
Finding 9. The Task Force found that State employees who

illegally use drugs may be more susceptible to coercion and
improper influence. Finding 10. TIllegal use of drugs, in or

outside of the Qorkplace, has deleterious effects bn'safety and
on the effectiveness and efficiency of the workforce. Findings

5, 6 and 7. These findings lead the Task Force to recommend that
the State require all employees to refrain from the illegal use,
possession, sale and'distfibution of drugs at all times.

The Task Force has concluded that the State cannot overlook

its role in ensuring that employees who are involved with illegal

drugs change their course of conduct. Data for 1988 show that

across 21 cities, 53 to 90 percent of male arrestees tested
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positive for an illegal drug. Bureau of Justice Assistance, FY
1988 Report on Drug Control 18. 1In 1986,'Governor Kean noted
that S0 percent of the crimes prosecuted in this State are
drug-related, and that nearly one-third of all convicted
offenders were under the influence of drugs when they committed
their crimes. Blueprint,'supra at 7. The Governor stated:

Despite enhanced law enforcement and the

increased availability of more dangerous

- ~drugs, drug dealing and use continues
to flourish. The reason is obvious.
Widespread demand for controlled

substances means that distributors can
reap enormous profits.

Id. The Executive Summary of President Bush’s National Drug
Control Strategy identifies society’s over-permissiveness with
rggggst to drug use as the first of several "fundamental themes"”
that Jnderlie the National Strategy to control illegal drugs.
Executive Summary, National Drug Control Strategy 3 (198%). The
State, which employs some 80,000 workers, should take a lead in
instructing its employees that conduct that contributes to this
national problem is unacceptable and will lead to either
discipline and necessary rehabilitation or discharge..
As William J. Bennett explains in his Introduction to the

_ National Drug Control Strategy, "non-addicted users still
comprise the vast bulk of our drug-involved population." The
White House, National Drug Control‘Strategy 11 (1989); These
persons most often remain in the workforce, enjoy the pleasures

" of drugs and are "willing and able to proselytize"” drug use. Id.

Their drug use is highly contagious. Id. Their behavior,
however, is "susceptible to change and improvement." 1Id. The
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State should deter this conduct by members of its workforce.
By force of federal law governing grant recipients and

Executive Order of Governor Kean, State government prohibits all

illegal drug activity in the workplace. Because the State has a

duty to provide safe pubiic serviées, an efficient and effective
workforcé andua.éafé.wofkplace, because State employees must obey
the law to promote thé public trust and because drug abuse has
adverse effects in the workplace and throughout the State, the
Task Force concluded that it is appropriate‘for State Government
to regquire its employeeé to refrain from the illegal possession,
use, sale and distribution of drugs at all times.

A minority of the Task Force views this standard as an
improper attempt to regulate'private lives and off-the-job
conduct. The minority argues that the Staté does not have
analogous fules'prohibiting State employees from engaging in
other criminal conduct. For the reasons stated above and in the

9 and 10, the majority disagrees with

Commentary to Findings 8,

the propositions and the conclusion.

Reporting Illegal Drug Activity in the Workplace.

Subsection 2, a. requires supervisors who reasonably
believe that that there has been an incident involving the
illegal possession, use, sale or distribution of drugs in the
workplacé to report such iécidents to the department or agency

_ head. The Task Force believes that these reports are essential
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if the State is to fulfill its legal responsibility to maintain a
workplace that is free of drug crimes. Executive Order No. 204;
Public Law 100-960, Titlé V,¥Subtitle‘D.

.Subsection 2, b. requires departmehts and agencies to
encourage employees who reasonably believe thgt a drug offense
has been committed in the workplace to report the incident.

Both reporting provisions are triggered when there is a
reasonable belief that an offense has been committed. The
reasonable belief standard serves .two purposes. First, it avoids
placing supervisors or employees in the position of ferreting out
crime: there must be a reasonable belief. Second, it protects
employees who might be the subject of a report: reports are not
to be filed unless the facts would lead a reasonable person to
beliéve an offense had been committed inbthe workplace{

These reportihg provisions were the subject of vigorous
debate by the Task Force. The Department of Law and Public
Safety opposes the provision as drafted. That Department takes
the position that both supervisors and employees without
supervisdry authority shoulq be required to report drug offenses
in the workplace. 1In that Department’s view, the State’s
responsibility to eliminate this dangerous and illegal conduct in
the.workplace is one that extends to all employees. The
Governor‘s Office of Employee Relations shared this view.

The majority of the Task.Force took the position set forth

in the policy.
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Referral of Reports to the Division of Criminal Jusﬁice.

Subsection 2., c. requires department and agency heads who
receive reports of illegal possession with intent to distribute,
saie or distribution of drugs in the werkplace to forward the
report to the Director of the Division of Criminal Justice prior
to taking any employﬁent action other than that ﬁecessary to
maintain safety or order.

The purpose of this referral requirement ie to leave the
lnvestlgatlon of criminal conduct and the decision to prosecute
to the State agency charged with the enforcement and prosecution

of the criminal law. N.J.S.A. 52:17B-101. 1Initiation of

disciplinary action by a department or agency head could
interfere with an ongoing criminal investigation or have adverse

impect on the admissibility of evidence in a criminal

prosecution. The referral system is designed to preserve both

the rights of employees and the integrity of criminal

investigations. It is also, however, designed to protect the

rlghts of employees Investigation of criminal conduct requires

both expertlse and knowledge of the constitutional rights of
criminal suspects.

There was much debate over the proper formulaticn of this
provision. The Depértment of Law and Public Safety took the
position that all reports of all illegal drug related activity,
in or out of the workplace, should be forwarded to the Divieion
of Criminal Justice prior to initiating disciplinary action. As

drafted, the provision does not require referral of reports of

illegal use of drugs in the workplace and .does not require
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referral of reporss of‘any drug-related conductAoutside of the
workplace.

Other departments concluded that reports of illegal
possessidn‘with intent to sell, distribution or sale, in or ous
of the'workplace, should be forwarded to CriminalsJuStice. The
Public Advocate opposed.mandatory referral and takes the positibn
that agency heads should retain the discretion to determine the’
proper means‘of addressing employee misconduct.

The majority of the Task Force concluded that the position.

set forth in the polic:r strikes the proper balance.

Report of Criminal Charges. Subsection 3 requires employees

who are formally charged with or convicted of an offense
prohibiting the possession, use, sale or distribution 6f drugs to
report the charge or conviction through established departméntal
channels. This procedure is'designed to allow the department or
agency to make a timely decision on the propriety of allowing an
employee who has been charged with or convicted of a drug-related
crime to remain in'the'wofkéofse.

State policy expresssd in statutes and regulaﬁions
governing public employees support this provision. Civil Service
law explicitly recognizes that it is proper for the State
to consider whether an employee who has been charged with a crime
should remain in the workforce pending resoiution of the charge.
N.J.S.A. 11A:2-13; N.J.A.C. 4A:2-2.5(a)(2). The State must
consider whether an employee who has been convicted of a crime

may remain in the workforce. N.J.S.A. 2C:51-2. And, Executive
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Order No. 204 requires State employees to report convictions for
drug offenses committed in the workplace.

.Given the impact of drug abuse on the workplace and the fact
that illegal drug-related conduct is inconsistent with conduct
reasonably expected of State employees, the majority of the Task
Force agreed that this standard was important to promoting a
drug-frée workplace. |

A strong minority, including the Department of Higher
Education; objected to the portion of this standard that requires
reporting‘of formal charges of crime. These members of the Task
Force objected on the'g:ound‘that employees are not universally
required to report formal charges or convictions and on the
ground that this requirement subjects employees to écrutiny on
the basis of allegations, possibly entirely unfounded, alone.

The majority did not agree. An indictment is a charge
returned by a grand jury after a finding that there is probable
cause to beliéve that the person committed the crime charged.
State v. Géhzalez, 114 N.J. 592, 608 (1989). A person charged
with a crime by way of complaint is entitled to a hearing to
determine whether there is probable cause for the complaint. R.
3:4-2; Gonzalez, 114 N.J. at 598, 607 (the question of whether
persons charged with disorderly persons offenses, other than
traffic offenses, are entitled to a probable cause heaiing before
disposition of the charge is not resolved). Thus,.a formal
charge is not entirely unfounded. The Legislature has expressly
recognized that pending criminal charges are a proper concern for

State employees. N.J.S.A. 11A:2-13. 1In the area of charges of
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conduct involving controlled dangerous substances, which has
- tremendous impact on the workplace, it is reasonable for the
State to regquest its employees to provide this public information

concerning the lodging of formal criminal charges.
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SECTION IV: COMMENTARY

This section defines the scope of application of this

proposed policy.

‘Subsection 1: Departments and'Agenéies Subject to This

Uniform Policy. Subsection 1, consistent with Governor Kean'’s

directive to develop a Statewide drug-testing policy, proposes
that this policy apply in all departments, agencies, boards and
commissions in the Executive Branch, including the Office of the

Governor.

Subsection 2: Uniform Criteria for Drug Testing. As

. subsection 2 provides, this proposed policy states all
circumstances under which departments and agencies will
administer drug tests to applicants and employees. Drug testing
is authorized on the basis of employee conduct and the
sensitivity of the duties of the position an applicant seeks or
an employee holds. Differences in testing depend upon these
uniform criteria not upon the department or agency to which an
employee is assigned.

There was some debate as to whether departments and agencies
should be required or merely authorized to conduct drug teété
under the circumétances delineated in this propbsed policy. For
the reasons discussed in the Commentary to Sections V and VI, the
Task Force concluded that applicants subject to testing under

this proposed policy must be tested. The reasonable suspicion,
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random and medical testing of employees, in contrast, is
authorized, not réquired. No drug testing may be conducted under

circumstances not authorized in this Policy.

Subsection 3: Uniform’Testing Procedures. Subsection 3

provides that all drug tests must be performéd according to the

procedures included in this proposed policy.

Subsection 4: Uniform Employment Consequences. Subsection 4

provides that all departments and agencies must employ the same
criteria in determining the appropriate employment consequences
for employeesiwho illegally possess, use, sell or distribute
drugs.

Requiring departments and agencies to administer drug tests
under uniform guidelinesvwould not greatly advance a Statewide
drug-free workplace pblicy if employees who engaged in similar
conduct were subject to varying consequences depending upon the
department or agency to which they were aséigned. Under this
proposed policy, employment cohsequences may vary depending upon
whether the employee voluntarily sought assistance with a
substance abuse problem, the sensitivity of the duties the
employee performs and the employée’s»conduct and work history,
but all departments and agencies must apply the same criteria in

determining appropriate employment consequences.
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Subsection 5: Substantive and Procedural Rights. Subsection

5 provides that all departments and agencies must afford

applicants and employees the notice and hearing rights outlined

in this policy.

Subsection 6: A Prospective Policy. Subsection 6 states a

rule of prospective application for this proposed policy. While
the proposed policy should control all drug testing and
diéciplinary action based on the illegal possession, use, sale or
distribution of drugs after its efféctive date, it is a

prospective document and is not intended to invalidate any’prior

department or agency action.

Subsection 6: Exemption for Testing Required by the Federal

Government. Subsection 6 also states a narrow exception to

uniform application of the provisions of the proposed policy.
The sole exception is for drug ﬁesting‘authorized by federal law.
for example, federal law now requires drug testing of'certain
transportation workers and employees of the Department of
Military and Veterans Affairs and it conditions receipt of
federal funds upon additional drug testing. Nothing in this
proposed policy should be construed as an attempt to preempt
current or future federal drug-testing requirements or to
preclude a State agency from participating in a program that

conditions receipt of federal funds on drug testing.
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SECTION V: COMMENTARY

This section sets forth pfoposed drug-testing policy for

applicants.

Appiicants’Who Wi1l Be Tested. ’Section 1 proposes that each
departméntJand agency'bé requiredwto test all applicants for
Sensitive Positions for illegal use of drugs. The test is to be
administered, as a condition of appointment, to an applicant who
has been selected for the position. This testing requirement
also applies to current employees-who seek appointment to a.'
Sensitive Position. No department or agency has unilateral
discretion to identify, or refrain from identifying, positions
that are Sensitive.v .

The criteria and procedure for identification of Sensitive
Positions are fully discussed in the Commentary to Section VII.
In general, Sensitive Positions are those with great potential
for impact on the State’s vital intereéts in maintaining a
drug-free.workplace -- i.e., those in which improper or
inadeéuate performance of duties would pose a threat to the
safety of the public or the workforce or to the administration of

the criminal justice system.

The Task Force concluded that the State has a compelling
interest in avoiding appointment of a person who is illegally
using drugs to a Sensi.ive Position. It believes that this
interest outweighs an applicant’s interest in freedom from the

intrusion upon any reasonable expectations of privacy entailed in
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submitting a urine sample for analysis;' The United States
Supreme Court has held that drug tests administered to employees
who seek promotion to positioﬁs.of this sort are constitutionally
regsonable.” See National Treasury Employees Union v. VonRaab,
___U.S. __, 109 S. Ct. 1384 (1989). The Task Force is not
awareboflgﬁy éase.tﬁaﬁ hééjhéidathﬁt:a'drug,test administered to
| an applicant for a sensitive position is an unreasonable search.
Applicant testing is the most common form of workplace drug
tesfing currently conducted in the nation. The Bureau of Labor
Statistics estimates that 3.9 million job applicants were tested
in 1988'and thét 11.9 percent of them tested positive for illegal
use of drugs. The White House, National Drug Control Strategy 56
(1989). |
" The New Jersey Department of Corrections began testing
applicants in 1987. Between October of 1987 and October of 1988,
14 percent of the applicants tested, 599 of 4036, tested positive
for illegal use of drugs (these figqures exclude six applicants
who tested positive but subsequently submitted proof that they
were using prescribed drugs)l All of these applicants had been
advised that they would be required to submit to a urine test for
illegal use of drugs as a condition of appointment. Of the 2010
applicants for the State Police Academy who were tested for
illegal use of drugs only 11, or .5 percent, tested positive.
The Task Force considered the results of applicant testing
reported by the Department of Corrections and State Police and
concluded that drug testing of applicants is important to

ﬁgglgction of a workforce fit to perform the duties of the
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positions identified as Sensitive under this Policy. Even if one
were to assume that an average of the positive test rates

found by the State Police andbthe Department of Corrections
reflected the rate of drug abuse among applicants for Sensitive
Positions, testing would be warranted to prevent the staffing of
Sensitive Positions with that percentage of persons using illegal.

drugs.

Task Force Debate: Applicant Testing. The Department of

Labor and the Office of Employee Relations supported a policy
that would require tésting of all applicants. These members
considered the impact of illegal use of drugs on the safety,
efficiency and integrity of the workforce sufficient to require
the State to exciude all applicants who use illegal drugs.

The Departments of.Corrections, Transportation and Highér
Education articulated the need for testing of applicants for
Sensitive Positions.

The proposed policy reflects the majority position: testing
all applicants would be administratively burdensome’ and cost
prohibitive. Further, applicants appointed to non-sensitive
positions can typically be monitoréd‘for effective and efficient
performance during A working test period without substantial risk
to safety or law enforcement. Testing is required to prevent
placing a person who illegally uses drugs in a Sensitive

Position.
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Task Pdrce Debate: Requiring Departments and Agencies to Test

Employees for Sensitive Positions. Having determined that

appiicanﬁs for positions identified as Sensitive under this
Policy could be tested for illegal use of drugé, the Task Force
concluded that no department or agency should have the discretion
to refrain from testing these applicants. Leaving the‘decision
to test'applicants for Sensitive Positions to the various
departmehts and agencies could result in disparéte teéting
practices, despite a uniform'testiﬁg policy. An applicant
testing poiicy“should be fdir and rational. Allowing for
differences based solely on departmental affiliation wduld be -
neither. Appropriations will be required‘to ensure that all
departments and agencies can comply. |
In essence, the debate on this issue is whether the Governor

sought a policy,that would establish uniform limits on testing or
uniform teéting requirements. The minority views Governor Kean’
Executive Order as one designed to limit unwarranted drug testing
not to compel all testing that is justified. The Public Advocate
believes that applicart testing should be within the discretion

- of the agency head and shoﬁld,not be mandated. The minority
views budgetary constraints of individual departments as an an

additional concern.

Consequences for Applicants Who Test Positive for Illegal Use

of Drugs. Subsection 1, b. requires rejection of an applicant
who tests positive for the illegal use of drugs. It also

~reqguires an applicant to meet certain conditions before again
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seeking appointment to any Sensitive Position'in State

Government.

An applicant who subsequently seeks appointment to a
Sensztlve Position in State government followlng a positive
preemployment drug test must submlt ‘gome cred;ble evidence that

he is not lllegally u51ng drugs and must agree to unannounced

drug testing as a condition of employment. The department or

agency offering a Sensitive Position to such an applicant has the

discretion to set the time period for unannounced testing, but

the period may not exceed one year. These requirements are

contained in subsection 1, b.(1).
The proposed policy does not attempt to enumerate or quantify

the sort of proof that an applicant must offer as "some credible

evidence" of refraining from unlawful use of drugs. This is an

issue that must be addressed on a case-by-case basis. A negative

drug test administered under reliable circumstances should

suffice.

Subsection 1, b.(ii) provides that no department or agency

is required to appoint an applicant who meets these requirements.

The employer’'s discretion to make appointments according to merit

and fitness is retained.

These restrictions on application for a Sensitive Position

following a positive drug test represent an attempt to equitably

balance the interests at stake. The Task Force considered the
restrictions essential to preservation of the interests served by

testing these applicants.
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On the other hand,-the Task force concluded that a positive
tesﬁ should not preclude an applicant from seeking a position
that is not sensitive: such a‘bar would result in treating the
applicant differently than others who apply for a non-sensitive
positioﬁ:'lThé TaskuFoéée'$1§§ c§h¢itdéd‘that‘a positive test
should not always bar an Applicént from future appointment to a
Sensitive Position, either-permanently or fbr a set period of
time. If an applicant is otherwise gqualified for the Sensitive
Position, is drug-free and is willing to submit to unapnounCed
testing to confirm that he r;mains drug-free, then he should be
eligible for consideration. Whiie several alternative approaches

were debated, the reapplication provision adopted received

unanimous support.

Employment Apolications for Sensitive Positions. Subsection
1, c. requires applications for Sensitive Positions to call for
inforﬁation on positive drug tests, prior employment action based
on illegal drug-related conduct and prior convictions for illegal
use, possession, sale or distribution of drugs. Thebpurpose is
twofold. First, the information will prevent circumvention of
the reapplication requirement without neceésitating a registry of
positive test results. Second, the information will ensure
similar treatment of applicants whovhave.engaged in similar
illegal drug-related conduct.v

The Public Advocate argued that an applicant should only be
required to disclose positive results of drug tests adﬁinistered

by the State; the concern was for reliability of tests
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administered by private employers because such tests are

not necessariiy subject to procedural protections equivalent to
those of this proposed policy; The majority of the Task Force
- was satisfied that appointing authorities are experienced and
well-equipped to evaluate the significance of the information

contained in an employment application.

Appeal Rights. Subsection 1, d. provides that an applicant

wﬁo is entitled to challenge a rejection from State employment
under the provisions of the New Jersey Administrative Code,
N.J.A.C,’tit. 4A, ch. 4, subch. 6, may invoke thoée'appeal rights
and challenge a rejection based on a positive drug test.
Applicants not protected by the Civil Service laws.may invoké
departmental procedures equivalent to those specified in Section

Vviii, 3., b.
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SECTION VI: COMMENTARY

This Section contains the Task Force recommendations for drug

testing State employees. ..
SUBSECTION 1: REASONABLE SUSPICION DRUG TESTING

Subsections 1, a. and b.: Reasonable Suspicion Drug Testing:

Criteria & Review Procedures.

The Task Force proposes authorizing drug tests that are based
on reasonable ;uspicion. Subsection 1, a. defines reasonable
suspicion. -As subsection 1, b. (i) provides, a department or
agency must be able to identify facts that provide an objective,
reasonable basis to suspect that a drUg"test of a particular
employee will pfoduce evidence of illegal use of drugs in order
to require an employee to submit to a drug test on this basis.

A drug test based on reasonable sugpicion is, simply put, a
one given when there is good cause, which can be articﬁiated, to
suspeét that the emplofee who will be tested is illegally using
drugs. The department need not be able to prove that the
employee is using drugé or even that it is probable that the
employee is using drugs: it need only have facts sufficient to
provide a reasonable basis to suspect that the employee is
illegally using drugs.

While several members of the Task Force would have preferred
a more precise definition of reasonable suspicion, none is

available. The standard is a common sense, non-technical
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standard that must be applied on a case-by-case basis in light of
the facts known.

An example illustrates the problem of an attempt to delineate
circumstances sufficient to establish réasonable suspicion.
Information offeréd by a concerned spouse might ordinarily give
rise to reasonable suspicion buf'prébably would not if the
employee is one who regularly performs all $ssigned tasks in a
timely and aéceptable ﬁaﬁner and thelcouple is one that has
recently separated. The Task Force concluded that.the best
definition of reasonable suspicion is one that éxplains the
inquiry: whether the facts involving a particular employee
provide an objective, reasonable basis to suspect that a test
will produce evidence of drug use.

In.order to ensure that an empléyee is not subjected.to a
drug test unless there is sufficient evidence to warrant
reésonable suspicion, subsection 1, b. (ii) requires priQr
approval by a responsible person who has reviewed a statement of
the objective facts supporting thg.test. Normally the approval
of the department or agency head or designee will suffice. If,
however, the facts supjorting the test include evidence of
illegal possession with intént to distribute, sale or
distribution of drugs, the approval of ﬁhe Directér of the
Division of Criminal Juétice is required.

Thé approval of the Director is required in order to protect
the integrity of ongoing criminal investigations and the rights

of employees. The concerns are the same as those raised by the
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issue of referral of reports of illegal conduct to the Director

of the Division of Criminal Justice. See Commentary to Section

III.

Task Force Debate on Approval By the Director of the Division

of Criminal Justice. A minority of the Task Force objected to

any requirement of approval by the Director of thé Division of
Criminal Justice. See Commentary to Section III.

The Department of Law and Public Safety, in contrast,
believes that the Director‘’s approval should be required in all
cases. Prior approval would ensure that no drug test was

administered until the Director determined to forego criminal-

investigation. See Commentary to Section III. Further, review

by the Director would ensure that the basis for a request to
perform a drug test is adequate.

The Department of Personnel objects to the requirement of
approval by the Diiector in cases involving drug offenses not

occurring in the workplace. That Department also objects to the

absence of a time limit for Directof approval and recommends that"

the Director’s failure to respond within five days should be

deemed an approval of the test.

The majority of the Task Force concluded that review by the
Director was important in cases involving evidence of illegal
possession with intent to distribute, distribution and sale of
drugs but that the approval requirement would unjustifiably
interfere with a department‘s ability to deal with impaired

employees in cases involving use alone. The minority stressed
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that departments would be free to take action other than drug
testing in all cases and noted that there are several alternative

courses where there is evidence of impairment.

The Need For Training Of Supervisors. All members agree that

implementation of a reasonable suspicion testing program will
require training of supervisors and of'persons who will be
responsible for review and approval of test requests. The
Department of Law and Public Safety stresses that training will
be critical in the absence of a requirement of feview by the
Director of ﬁhe Division of Criminal Justice. Section XII

requires such training.

The Propriety of Reasonable Suspicion Testing. For the

reasons discussed in the Commentary to Finding 12 of Section II,
the Task Force concluded that reasonable suspicion drug tests are
an important means of furthering the variety of State interests
served by maintaining a drug-free workforce. Where there is
reasonable suspicion that an individual employee is illegélly
using drugs, the individual employee’s right to freedom from the
intrusions entailed in a drug test is outweighed by the State’s
interests in maintaining a drug-free workforce.

As the Appellate DiVision of the New Jersey Superior Court
has stated, "The reasonable individualized suspicion test fairly
accommodates the legitimate interest of employee privacy without
unduly restricting the public employer’s opportunity to monitor

and control the use of drugs by its employees." Fr. Order of
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DRUG SCREFENING MEDICATICHN FPORHM -

ANSWER ALL QUESTICNS

THIS CONFIDENTIAL FORM IS USED ONLY TO ASSIST THE DEPARTMENT
TO IDENTIFY A POSSIBLE LEGITIMATE REASON FOR ANY POSITIVE TEST

RESULTS.

1. HAVE YOU TAKEN ANY MEDICATION IN THE LAST THIRTY(30) DAYS?

2. IDENTIFY THE MEDICATION
3. WHEN WAS THE LAST TIME YOU TOOK THE MEDICATION

4. WHAT DOCTOR PRESCRIBED THE MEDICATION

5. WHAT PHARMACY FILLED THE PRESCRIPTION

6. WHAT IS THE PRESCRIPTION NUMBER

7. LIST THKE NON-PRESCRIPTION, OVER THE COUNTER MEDICATIONS TAKEN
IN THE PAST 30 DAYS. ( LIST COUGH MEDICINE, COLD TABLETS,

ASPIRIN, ETC.)

1. DATE TAKEN
2. DXSE TAF.EH .
3. DATE TAREN

SIGNATURE OF MONITOR SIGNATURE OF EMPLOYEE/APPLICANT

DATE AND TIME SOCIAL SECURITY NUMBER



APPLICANT

ACEKNOWLEDGEMENT

1 HAVE PREVIOUSLY BEEN ADVISED THAT THE NEW JERSEY DEPARTMENT
OF WILL SCREEN ALL APPLICANTS FOR SENSITIVE
POSITIONS FOR THE ILLEGAL USE OF DRUGS.

"ONE OF THE CONDITIONS FOR EMPLOYMENT WITH THE NEW JERSEY

DEPARTMENT OF FOR A SENSITIVE POSITION 1S MY
COMPLIANCE WITH REGULATIONS RELATING TO THE TESTING FOR THE
ILLEGAL USE OF DRUGS.

THE MONITOR WILL BE THE SAME SEX AS ME.

1 MAY REQUEST THAT I MAY PROVIDE TWO URINE SAMPLES. ONE SAMPLE
WILL BE REPT FROZEN FOR ME FOR A PERIOD OF THIRTY (30) DAYS. IN THE
TVENT THAT 1 WISE TO CHALLENGE THE RESULTS OF MY TEST, I OR My
LEGAL REPRESENTATIVE MUST IMMEDIATELY NOTIFY THE DEDARTNENT
oF OF MY INTENTION TO CHALLEXGE THE RESULTS AT
A CERTIFIED LASORATORY OF MY CHOICE, AT MY EXPENSE. OTHZRWISE,

FROZEN SAMPLES WILL BE DESTROYED AT THE EXPIRATION OF 30 DAYS.

IN THE EVENT I AM UNABLE TO PROVIDE ENOUGH URINE FOR THE TEST’
SAMPLE AT THE TIME REQUESTED, I WILL BE GIVER A REASONABLE
PERIOD OF TIME, NOT TO EXCEED EIGHKT HOURS, TO PRODUCE A

. SUPFICIENT AMOUNT OF URINE. LIQUIDS WILL BE MADE AVAILABLE

TO ME. FAILURE TO PROVIDFE AT LEBAST 50 ™. 73 URIND MAY BZ
CONSIDERED A EETUSAL AND MY APPLICATION RECECTED.

SHOULD 1 REFUSE TO PROVIDE A SAMPLE OF URINE FOR ANALYSIS, MY
APPLICATION WILL BE REFUSED.

APPLICANT DATE

MONITOR




S AMPLE

EMPLOYEE
ACKNOWLEDG PXENT

I ACKNOWLEDGE THAT THE DEPARTMENT.OF HAS
INFORMED ME THAT THEY HAVE REASONABLE SUSPICION THAT 1 MAY BE USING
ILLEGAL DRUGS,: NARCOTICS, OR CHEMICALS WHICH KAY EFFECT MY
PERFORMANCE. THE MONITOR REPRESENTING THE DEPARTHMENT HAS INFORMED

ME OF THE POLLOWING:

1. 1 HAVE PREVIOUSLY BEEN ADVISED THAT THE NEW JERSEY DEPARTMENT
OF BEGAN THE SCREENING OF ITS
ompLOVEES FOR THE ILLEGAL USE OF DRUGS BY OBTAINING URINE SAMPLES

PURSUANT TO THE DIRECTIVE ISSUED ON (date).
1 FURTHER UNDERSTAND THAT ‘J‘Hilds PROGRAM BECAME EFFECTIVE ON -OR ABROUT
: ate).

5. ONE OF THE CONDITIONS OF MY EMPLOYNMENT WITH THE NEW JERSEY
DEPARTMENT OF - 1S THAT 1 ABSTAIN FROM TRE USE OF
DL LEGAL DRUGS, AND KY COMPLIANCE WITH REGULATIONS RELATING TO THE
TESTING FOR THE ILLEGAL USE OF DRUGS.

3. THE MORITOR WILL BE THE SAME SEX AS KE.

4. 1 MAY REQUEST A WITNESS CF¥ MY OWN CHOICE IF THAT WITNESS IS
NPARBY AND AVAILABLE. ,

6. 1 MAY REQUEST THAT 1 MAY PROVIDE TWO URINE SAMPLES. ONE SAMPLE
WiLL BE REPT FROZEN POR ME FOR A PERIOD OF THIRTY (30) DAYS. IN THE
PVENT THAT 1 WISE TO CHALLENGE THE RESULTS OP MY TEST, I OR MY
LEGAL REPRESENTATIVE NUST IMMEDIATELY NOTIFY THE DEPARTMENT
oF OF MY INTENTION TO CHALLENGE THE RESULTS AT
A CERTIFIED LABORATORY OF MY CHOICE, AT MY EXPENSE. OTHERWISE
PROZEN SAMPLES WILL BE DESTROYED AT THE EXPIRATION OF 30 DAYS. '

6. py REFUSAL TO PROVIDE A SAMPLE OF URINE FOR ANALYSIS WILL BE
TREATED AS INSUBORDINATION. .

7 . I THC SVEINT 1 M¢ UNABLE TO PROVIDE ENOUGH URINE POR THE TBET

. 23oTTLE OF DEFAAD, T 1 d1LL BE GIVEN SUFFICIENT TIXE (NOT TO EXCEED
PI1GHT (8) HOURS) TO PRODUCE THE SUFPICIENT AMOUNT OF URINE.
L1OUIDS WILL BE KADE AVAILABLE TO ME. FAILURE TO PROVIDE AT LEAST
<0 MILLILITERS ( 2 ot.) OF URINE MAY BE CONSIDERED A REFUSAL AND
] wlLL BE SUSPENDED ¥WITH PAY, PENDING A BEARING.

___MORITOR DATE,

EMPLOYEE_




EMPLOYFE-RANDCHY TRSTING

ACKHCWLEDGEMENT

I acknowledge that the Department of has
informed me that RANDOM URINALYSIS TESTING will be conducted in the
unit or group where I am employed, for the use of illegal drugs,
narcotics, or chemicals which may effect my performance. The
monitor representzng the Departmeﬁt has informed me of the

follow1ng- T

\

1. I have prev1ously been adVLSed that the New Jersey Department

of began  the screenlng of its

employees for the illegal use of drugs by obtaining urine samples

pursuant to the directive issued on (date).

I further understand that this program became effective on or about
(date).

2. One of the conditions of my employment with the New Jersey
Department of is that I abstain from the use of
illegal drugs, and my compliance with regulations relating to the
testing for the illegal use of drugs.

3. The monitor will be the same sex as me.

4. I may request;a witness of my own choice, if that witness 1is
nearby and available.

5. I may request that I provide two urine samples. COne sample will
be kept frozen for me for a period of THIRTY (30) days. In the
event that I wish to challenge the results of my test, I or my
legal  representative must immediately notify the Department
of : of my intention to challenge the results at
a certified laboratory of my choice, at my expense. Otherwise,
frozen samples will be destroyed at the explratlon of 30 days.

6. My refusal to provide a sample of urine for analy51s will be
treated as insubordination. .

7. In the event I am unable to provide enough urine for the test
sample on demand, I will be given sufficient time (not to exceed
eight (8) hours) to produce the sufficient amount of wurine.
Liquids will be made available to me. Pailure to provide at least
50 milliliters ( 2 oz.) of urine may be considered a refusal and
I will be suspended Wlth pay, pending a hearing.

EMPLOYEE : MONITOR DATE




Police v. City of Newark, 216 N.J. Super. 461, 473 (aApp. Div.
1987) (dicta). '

A drug test administered-for employment purposes is a
constitutional search when it is based on reasonable suspicion.
Several coﬁrts have held ﬁhat‘ieﬁsonableléuspicién of'illegal use
of drugs is an adequate basis for‘réquestiﬁé Anxemployee in a
gensitive position to submit to a drug test. See, e.g., Copeland
v. Philadelphia Police Dept., 840 F.2d 1139 (3d Cir. 1989), cert.
den. U,s. . 109 S. Ct. 1636 (1989). There is no authority
addressing reasonable suspicion testing of employees in
noﬁ-Sensitive pbsitions, but  this appears to be attributable to
the fact that employees in non-sensitive positions who have
challenged testing programs have not challenged "reasonable
suspiéion“ testing. See,ve.g., Harmon v. Thornburg, 878 F.2d
484, 486 n.1 (D.C. Cir. 1989). |

The Department of Personnel proposed a more restrictive
standard for "for cause" testing of employees who‘&o not hold
sensitive positions -- clear signs of duty impairment that pose
a danger t6 the employee or others. This.proposal found support
from the Departments of Environmental Protection, Human Services
 and the Public Advocate. The majority rejected this proposal for
the reasons stated above. Further, as‘discussed in the
Commentary to findings 5, 6 & 7 and 8, 9 & 10, there are a
multitude of workplace problems caused by substance abuse that do
not rise to the level of "a clear danger t§ the employee or

others" -- inattentiveness, excessive absenteeism and possession

of drugs in the workplice to name a few. In the majority view, a
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department or agency must have the discretion to require an
employee to submit to a drug test when the employer has good
reason to suspect that the employee is illegally using drugs.
The proposed pollcy does not requlre a department or agency to

perform tests on reasonable susplcion.

Department Discretion to Conduct Drug Tests Based on

Reasonable Susp1c1on The proposed policy does not require a

department or agency to . conduct a drug test when it has
reasonable suspioion. There are many reasons for this position.
The decision to conduct e test on this basis calls for e‘careful
assessment of all the facts involVed} super#isors shoﬁld not be
placed iﬁ the position of violatiﬁgypolicy if they assess the
facts Qith undue caution. Further, testing is merely one of many
means available for dealing with substance abuse in the
workplace. Where the duties of a position are not sensitive a
department or agency should not be precluded from utilizing
others avenues -- e.g., employee performahce can be documented,
an employee can be referred to the Employee Advisory Service, and
discipline or discharge on the basis of performance or conduct is

an option.

SUBSECTION 2: RANDOM DRUG TESTING

Subsection 2, a. defines "random drug testing," it is testing

that is not based on a reasonable suspicion that a particular
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employee is illegally using drugs: employees must be selected for
. random testing on a basis unreléted to their identity.

Subsection 2, b. delineates thebthree circumstances under
which random dryg‘ggsting of employees who hold positions
identified as Sensitiv; QQAéfwéﬁé éfiferia and procedure provided
in Section VII may be required.

Subsection 2, b. (i): Law Enforcement Training Programs.

Subsection 2, b., (1), authorizes random drug tests of persons
participating in a tra’ ‘ning program for a Sensitive Position in

law enforcement. The trainees must have notice of the testing

requirement prior to enrollment, and the testing program must
have the approval of the Attorney General. |

A testing program of this sort has been in place in many
Since

police training academies of this State for several years.
1988, this testing has been required in all academies by rule of
the Police Training Commission.

The Task Force dgtermingd that random testing of all trainees
who will be authorized to ;arry firearms and enforce the.criminal

laws of this State upon completion of training is critical. The

training process itself involves the handling of firearms and its
concomitant risks. Further, the State must take measures to
ensure that its vital interests in public safety and proper

enforcement of the criminal law are not undermined by entrusting

. the performance of these duties to persons who illegally use

drugs.
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The ﬁew Jersey Supreme Court has recognized the State’s
responsibility to supervise officers.who‘have the authority to
carry firearms, use deadly force and enforce law and order; the
Court has recognized that illegal use of drugs is incompatible
with the integrity of law enforcement agencies and the ability of
officers to perform their duties. Matter of Carberry, 114 N.J.
574, 578 (1989).

Such testing is apparently reasonable under federal
constitutional standards. The United States Supreme Cpurt has
upheld a testing program in which all employees who apply for
promotion to a position requiring them to carry a firearm will be
tested for illegal use of drugs. National Treasury Employees
Union v. VonRaab, __ U.S. __, 109 s. Ct: 1384 (1989). The
Federal District Court for the District of New Jersey has
approved random drug testing of recruits participating in a
training program for Corrections Officers. Poole v. Stephens,
688 F. Supp. 149 (D.N.J. 1588). Federal courts have upheld
random tests of officers'already employed. VPoliceman's
Benevolent Ass’n'v. Township of Washington, 850 F.2d 133, 135 (3d
Cir. 1988), cert. den. ____ U.S. ____, 109 S. Ct. 1637 (1989); but
cf. Fr. Order of Police v. City of Newark, 216 N.J. Super. 461,
473 (App. Div. 1987) (in a case decided prior to Carberry,
VonRaab, the court invalidated, on State constitutional grounds,
random testing of police officers).

The Department of Health is opposed to random testing under
all circumstances. The Public Advocate correctly notes that this

issue has not been resolved by the New Jersey Supreme Court under
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the State Constitution. The Task Force, nonetheless, rescommends
random testing underAthe narrow circumstances identified in this
policy. -

While one New Jersey trial level court, in an unpublished
opinioﬁiﬁﬂiﬁﬁ:ﬁééﬂﬁo érééedential vélﬁe,vinvalidated testing
undef‘siﬁiiaf circumstahces, that case was decided prior to the
United Sates Supreme Court’s decision in Skinner and VonRaab.
See Séeenéy v.bBergéﬁ>Couhty,v(Cha Div. 1988, Docket Ro.
C-4175-87). VonRaab, which allows testing of applicants for
promotion'tO'Positions that require an employee to carry a
firearm, supports the random tests proposed here. Further;
several of the judicial decisions upon which the trial judge in
Sweeney relied, have been overruled or reversed. The testing is
clearly distinguishable from the blankét random testing of sworn
officers invalidated in Fr. Order of Police v. City of Ne&ark,

216 N.J. Super. 461, 473 (App. Div. 1987). Therefore, the Task

Force concluded that it is appropriate to recommend continuation

of this form of random testing in academies.

Subsection 2, b. (ii): Reasonable Suspicion of Illegal Use Of

Drugs by a Group of Employees Holding Sensitive Positions.

Subsection 2, b. (ii) authorizes random testing of an entire
group of employees holding Sensitive Positions if there is a
basis for reasonable suspicion that unidentified employees in

that group are illegally using drugs. The reasonable suspicion

required here, unlike that required under subsection 1, cannot be

narrowed to an individual employee; it extends to the entire
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group. A department or agency that seeks authority to conduct a
random test on this basis must berable to demonstrate the factual
basis for the reasonable suspicion. 1In addition, it must be able
to demonstrate that testing all employees in the group identified
is nééesséfﬁ to alleviate a serious threat to public safety.

An example best illustrates the application of this section:
assume that numerous “crack" vials are found in a locker room
used by bus drivers folleowing ﬁhe day shift but before the night
shift‘arrived. If a Department sought to conduct a random test
on the basis of this evidence, it would be requifed to éstablish:
1. tAat the bus drivers hold positions identified as Sensitive
pursuant to Section VII of this Policy; 2. that there was good
reason to suspect, because there was limited access to the locker
room, that one or more of the'day shift drivers left the vials;
3. that the suspicion extends to the entire group of bus drivers
to be tested -- i.e., a test of the night shift or of drivers who
were absent on the day in question would not be warranted; 4.
that the the use of crack by one or more of these bus drivers
poses a threat to the.?ublie safetf; and, 5. that'a random test
of the entire group is necessary to alleviate the threat to |
public safety -- i.e., that the bus drivers responsible cannot be
reasonably identified by other meahs, such as questioning.

In order to ensure that all conditions are satisfied ahd
that a test on the basis asserted is consistent with the
constitutional rights of the employees, the test may not be

performed unless the Attorney General approves it. Further, the
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employées must have béen notified that they were subject to
testing on this basis. .

The Task Force concluded that the State’s vital interest in
public safety outweigh thé individual interest of the employees
subject to random testing when all of the requirements of this
subsection are satisfied. Federal courts have upheld drug tests
of employees in sensitive positions that were not supported by
any suspicion of drug use aﬁong the group to be tested. See
VonRaab, ____ U.S. __, 109 S. Ct. 1384; Skinner v. Railway Labor
Executives’ Ass’'n, ____ U.S. ___, 109 S. Ct. 1402 (1989); see
Harmon v. Thornburg, 878 F.2d 484, 489 (D.C. Cir. 1989) (the fact
that a drug test is random does not require a "fundamentally
‘different analysis from that pursued by the Supreme Court in
VonRaab"j.

The tests authofized here are distinguishable from the random
tests disabproved by a New Jersey Court. 1In a case involving
random tests of officers employed by the City of Newark, the
Appellate Division ruled the tests impermiésiblé after finding:
no evidence of illegal use among group of officers; no evidence
of widespread use among officers of the department; no evidence
of danger to the public; and some evidence that the City had
information that would allow it to identify the officers who were

illegally using drugs. City of Newark, 216 N.J. Super. at

474-75.
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Subsection 2, b., (iii): Random Testing of Emplovees in
Sensitive Positions: When Illegal Use of Drugs Would Pose An

Immediate And Substantial Threat to The Lives of Numerous

Persons. Subsection 2., b.,(iii) authorizes testing of an entire

group of employees who hold Sensitive Positions, without any
suspicionvof‘illegal use of drugs amoné the group. This testing
is aﬁﬁhéfiéed only if £he dutiéé of £hé éositions the employees
hold are so sensitiﬁe that illegal use of drugs by aﬁ employee ih
the group would pose an immediate and substantial threat to the
lives of numerous persons and the test is "necessary” fof
detection of illegalvuse of drugs by an employee in the groué -

e.g., because the employees work under circumstances where

‘neither their work product nor day-to-day performance can be

observed. A department or agency must gain prior épproval of the
Attorney General before conducting random tests authorized in
this subsection. - Further, the Commissioner of the Department of
Personnel, the Director of the Office of Employee Relations and
the employees in the group must.have been given prior notice of
the plan to conduct réndom drug tests.

This random testing proposal is limited to cases where a
drug-related lapse coula cause irreversible and calamitous
results and drug testing is necessaty to alleviate that danger.
The majority of the Tésk‘Force concluded that the State’s
interests in public safety outweigh the individual rights
implicated under circumstances of this nature.

The Court of Appeals for the District of Columbia recently
]

employed similar analysis in upholding random urinalysis tests

for civilian employees who pilot airplanes and helicopters for
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the army. The Court considered the threat of irreversible harm,
the employers need to avert it, and the difficulty of observing
the performance of these empioyees. The Court concluded that the
government‘s interest in avoiding the substantial threat to life
out&eighed»the eﬁ#loyéés' interést in freedbm.from urine testing.
National Federation of Federal Employees v. Cheney, ____ F.2d ____
(D.C. Cir. 1989) (15989 U.S. App. Lexis 12963). One New Jersey
Court has, in dicta, indicated that random testing of persons
engaged ih "extra-hazardous"” Sctivities such as working with high
voltage wires or nuclear energy might be permissible. City of

Newark, 216 N.J. Super. at 476 n.l1l2.

Subsection 2, b. (iv): Other Random Testing Precluded.

Subsection 2, b. (iv) precludes random testing under any
circumstances other than those outlined in this section. It
allows one exception for random tests that are administered with

" the express approval of the Governor.

Task Force Debate: Attorney General Approval. The Department’

of Personnel objects to the absence of a time limit for Attorney
General approval of random testing. That Department suggests
that a failure to approve within a specified time should be
deemed approval of the test requested. The Task Force rejected
the position after considering the sensitivity of the judgments
involved in testing without individualized reasonable suspicion:
approval by default woi1ld defeat the purpose of the approval

requirement -- careful scrutiny of the legal propriety of the
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test proposed.

. The majority of thé Task Force also considered but rejected
the Departmént of Personnel’s concern that it and the Governor's
Office shoula be fequired to approve the random testing
authéfiééa'ithuﬁséctiéh:2, b., iii;’ The majority concluded that
notice to the Deéartﬁent of Persdnnei and the Office of Employee
Relations was an adequ&te check on the Attorney General’'s
exercise of approval authority. The ﬁajority concluded that the
Department of Personnel’s participation in the identificaticn of
Sensitive Positions gave that agency appropriate oppo;tunityvfor
input, and that identification of these extra-sensitive positi@ns
and the question of the necessity for random testing to detect
illegal use of drugs was best left to the department or agency

and the Attorney General.

SUBSECTION 3: MEDICAL TESTING

Subsection 3, a.: Criteria for Medical Testing. Subsection

3, a. proposes authorizing departments or agencies to conduct
drug tests in conjunction with regular medical examinations
administered, as a condition of employment? to determine the
fitness for duty of émployees who hold Sensitive Positions. The
drug test must be conducted in accordances with the drug testing
procedures outlined in this proposed policy; the department or
agency must obtain prior approval of the Attorney General, and
the empleees cannot be tested unless they have been given prior
notice that a test for illegal drugs will be part of the medical

examination.
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The Task Force concluded that employees in sensitive
positions who were subjected to medical examinations for fitness
could also be tested for use of illegal drugs. The additional
test involves little, if any, intrusion additional to that
involved in the ﬁédic&imexaminationvand absence of traces of
illegal drugs is highly relevant to fitness for positions that
are Sensitive under the criteria set forth in this proposed
policy. For these reasons, the Task Force recommends allowing
drug test under these circumstances. One New Jersey Court has,
in dicta, indicated that such testing is permissible. City of
Newark, 216 N.J. Super. at 469 n.6.

Prior approval of_the Attorney General is required to assure
that departments and agencies do not institute regular medical
examinations as a means of conducting unauthorized random
testing. While the Task Force views this possibility as |
extremely remote, the Public Advocate expressed concern that the
medical testing provision, in conjunction with the random testing
provisions, would have the effect of permitting wholesale random
testing of employees in Sensitive Positions. That Departmenpz
also views medical testing as creating serious risks for a
violation of professionai ethics. As discussed previously,
in the view of the majority medical examinations to determine
fitness for duty are common and are not considered violative of a
physician’s responsibilities.

The Department of Human Services objects to drug testing in

conjunction with a medical exam unless the exam is given in
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connection with a fitness for duty exam upon return to duty after

leave of absence related to the use of drugs.

Task Force Debate: Attorney General Approval. The Department
of Personnel objects to the iequirement of Attorney General
approval of drug testing in conjunction with medical
examinations. That Department contends that the Department of
Health is better suited to evaluate medical examinations. The
majority viewed the issues involved As legal not medical.

The Department of Personnel also objects to the absence of a
time limit for Attorney General approvél of medical testing. The
Department suggests that a failure to appro&e within a specified
time should be deemed approval of the test regquested. The Task
Force rejected the position after considering the sensitivity of
the judgments involved in testing without individualized
reasonable suspicion: approval by default would defeat the
purpose of the approval requirement -- careful scrutiny of the

legal propriety of the test proposed.
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SECTION VII: COMMENTARY

This Section provides the criteria and procedures that the
Task Force-proposes for identiflcatlon of Sen51tive Positions.
As stated in the introductory clause of subsectlon 1, each
kdepartment or agency, in cooperation with the Department of

Personnel, is to identify positions that are Sensitive under the

criteria stated in this Section.

Subsection 1, a.: Risk to Health and Safetv. Subsection 1,

a. deals with positions that the Task Force deemed should be
identified as Sensitive because of the health or safety risk

that an employee using illegal drugs would pose if allowed to

perform those duties. The subsection sets forth a two part test:

1. the duties mﬁst be such that improper or inadequate
performance would present a substantial risk to the health or
safety of the public, coworkers or the employee; and, 2. the
dutiés must involve one of the five enumerated activities or an
activity that a department or agency can demonétrate would pose

an equally substantlal threat to health and safety.

Activities the Task Force has identified are: operation of a

vehicle of public transportation; performance of maintenance work

that affects the safe operation of a vehicle of operation;

maintaining or operating devices that regulate the safe travel of

vehicles of public transportation; carrying a firearm; and,

operating heavy or dangerous equipment or machinery.

-90-




There was no dispute as to the propriety of the criteria the
Task Force selected for identification of these safety Sensitive
Positions. The provision that allows departments oxr agencies the
opportunity to identify additional activities that satisfy the
criteria of this subsection is not intended to be broadly
construed. The Tésk”Fbrce hgs identified activities that it
believes posé substantial threats if not properly or adequately
performed. The activities all involve ihe potential for
immediate, serious aﬁd irreversible harm to life or limb if
performed by a person suffering from the effects @f the illegal

use of drugs. See Commentary to Findings 5, 6 and 7, Section II.

Subsection 1, b.: Risk to The Criminal Justice Svstem.

Subsection 1, b. deals with positions that the Task Force deemed
should be identified as Sensitive because of the threat to the
enforcement and administration of the criminal law that an
employee using illegal drugs would pose if allowed to perform
those duties. The subsection sets forth a two part test: 1. the
duties must be such thiat improper or inadequate performance would
present a substantial risk to the proper enforcement and
administration of the criminal law; and, 2. the duties must
involve one of the three enumerated activities or an activity
that a department or agency can demonstrate would pose an equally
substantial threat to proper administration of the criminal
justice system.

Activities the Task Force has identified are: direct

responsibility for the enforcement of the criminal law; direct
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access to confiscated controlled substances; direct

responsibility for the supervision, custody or transport of
persons charged with or conviéted of crime or charged with
delinquency or adjudicated delinquent.

There was.né dispute as to the propriety of the criteria the
Task Force selected for identification of these |
criminal-justice-system Sensitive Positions. The provision that
allows departments or agencies the oppdrtunity to identify
additional activities that satisfy the criteria of this
subsection is not intended to be broadly construed. The Task
Forée has identified activities that it believes pose substantial
threats to the apprehension, prosecution and detention of persons

who violate the criminal law if performed by persons who are

themselves using illegal drugs.

Subsections 2 through 5: Procedures Designed to Ensure

Uniform Application of The Criteria.

Subsections 2 through 5 outline a process for the
identification of Sensitive Positions that the Task Force
believes is necessary to, and will accomplish, uniform
application of the criteria for identification of Sensitive
Positions.

Subsection 2 proposes that deﬁartments and agencies submit
lists of positions, either all positions in a Title or particular
position numbers within a Title, that the department or agency
deems Sensitive under the criteria stated in subsection 1.

Reasons for the selection must be provided. The Department of
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Human Services objects to this procedure. That Department is of
the opinion that the Department of Personnel is the

appropriate department to determine and identify sensitive
positions in a uniform manner. The majority determined that the
procedure it adopted would provide necessary input from the
departments and provide for uniformity through reviéw by the

Department of Personnel.

Subsection 3 calls for the,Départment of Personnel to review
the lists submitted, consult with the Attorney General and
apﬁrove or disapprove each entry. The Task For;e‘anticipates
that the Department of Personnel will compare liSts,submittéd,by
various departments in recommending additions to and deletions -
from individual lists. |

Subsection 4 allows departménts and agencies to seek
amendments to final 1lists.

Subsection 5 requires prior approval by the Attorney General
before. an applicantvtesting program is implemented. This
requirement is designed to ensure that all-substantive and
procedural requirements of this proposed policy arersatisfiéd.

The process outiined in subsections 2 through 5 of this
Section is designed to ensure that applicants and State employées

are subject to drug testing under uniform criteria.
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SECTION VIII: COMMENTARY

This section deiineates the procedures and states the
consequences»for illegal.uge, possession sale or distribution of
drugs»by St&te'éﬁplbyeéég SﬁbsééiionAi Appliés where the
Department or Agency finds that an émployee has engaged‘in this
conduct. Subsection 2 applies where the employee seeks

assistance with a substance abuse problem prior to any evidence

of drug abuse or of a performance problem affecting the safety of

the public or the workplace.

Subsection 1l: EMPLOYMENT CONSEQUENCES AND REHABILITATION WHERE A
DEPARTMENT OR AGENCY FINDS THAT AN EMPLOYEE HAS ILLEGALLY
POSSESSED, USED, SOLD OR DISTRIBUTED DRUGS.

Subsection 1, a. proposes measures that each department or
agency shculd take when it fiﬂds that an employee has illegally
possessed, used, sold or distributed drugs. An employee must be
discharged unless the -mployee agrees to and satisfigs the
conditions outlined in paragraphs (i) through (v) of subsection
1, a. The Task Force deems these conditions necessary to ensure

that an employee who is retained discontinues the illegal use of

drugs. Each condition is discussed below.

Rehabilitation. Paragraph (i) conditions continued

employment on an employee’s agreement to participate in any

counseling or rehabilitation program required by the department
or agency. The treatment program must be one that is approved by
the Employee Advisory Jervice of the Department of Personnel or

by the department or agency and by any federal or state agency
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responsible for approving or ;icensing treatment programs. The
decision to impose this condition is left to the discretion of
the department or agency; a ﬁéjority concluded that
rehabilitation might not be required in every instance.

This prdvisidq'ﬁas the subject of vigorous debate centering
on the Employee‘gdfiéqu Sétviéébof ihé‘Depértment of Personnel:
the issue was whetﬁer departﬁeﬁts br agencies could exercise
discretion in selection of rehabilitative programs or whether the
departments and agencies should be required to u;ilize the
referral system of the Employee Advisory Service.

The majority position is reflected in the proposed policy --
discretion should be allowed. The Task Force, noting individual
experienceé iﬁdicatihg.that the Employee Advisory Service
currently lacks the resources tovpromptly respond to employee
needs, concludeaﬁthat additional demands for services likely to
be generated by this proéosed policy could not be met by the EAS.

The Department of Personnel cannot support this prqposed
policy because the policy does not incorporate mandatory referral
tA.EAs. That Department’s position is as follows: 1. The
- Legislature has vested the power and duty to develop employee
assistance programs to improve the efficiency and effectiveness
of the public workforce in the Commissioner of Personnel.
N.J.S.A. 11A:2-11(g), 11A:6-26(b); 2. The Administrative Code
curréntly providés a system for referral of employees to the
advisory service that the Commissioner has established. N.J.A.C.
4A:6-4.10; 3. The evaluation of an employee to determine whether

rehabilitation or counseling is required is a matter beyond the
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expertise of other departments and agencies; 4. EAS has valuable

experience with the records of‘licensed treatment programs, some
are successful some are not; énd, 5. Successful rehabilitation
requires monitoring and foiiOw—up that cannot be accomplished
through a referral system that does not include EAS and its
follow-up programs for empioyees who return to the workforce.

The Department of Law and Public Safety is constrained to

join with the Departmeﬁt of Personnel in objecting to this

provision of the prdposed policy. The Attorney General finds the

Department of Personnel’s position on the statutory authority and
responsibility of the Commissioner one that is well-taken. The
Attorney General is concerned, however, with the perceived
inability of EAS to respond to current needs and believes that
additioﬁal funding and overall enhancement of the service may
well be required. The Attorney General also stresses that it
will be necessary for the EAS to work with the various
departments and agencies to develop a system that will allow the
employgr to gain the information on the progress of employees who
are réferred to.EAS for illegai use of drugs. This information
is critical to snund employment decisions. It is also critical
if this State is to satisfy its responsibilities under the
Federal Drug-Free Workplace Act, which reguires grant recipients
to certify that certain employees have successfully completed
rehabilitation. The Department of Law and Public Safety is

encburaged by the willingness of the Acting Commissioner of the

Department of Personnel to work with the various departments to

resolve these difficulties.
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The Department of Health shares the Department of Personnel’s
concern that individual departments and agencies may not be
equipped to approve and select treatment and rehabilitation

programs.

Agreement to Refrain from Illegal Use of Drugs. Paragraph
(ii) conditions continued employment on the employee’s agreement
to refrain from the illegal use of drugs. The Task Force
unanimously agreed that this condition is a necessafy and obvious

component of a drug-free workplace policy.

Successful Completion of Required Counseling or

Rehabilitation. Paragraph (iii) conditions continued employment

on successful completion of &ny counseling or rehabilitation
regquired by the department'or agency. The Department of
Personnel proposed a provision requiring participation in an EAS
"aftercare" program in cases where the program selected by a
department or agency does not include an aftercare component.

The majority rejected this proposal. . Follow-up after completion
of rehabilitation is an imﬁortant concern, but is a concern that
departments or agencies can address, as appropriate,‘in approving

a rehabilitation or counseling program for the employee.

Consent to Unannounced Testing. Paragraph (iv) conditions

continued employment following a confirmed positive test on
consent to unannounced drug testing for a reasonable period of

time, not to exceed one year. This proposed provision is

-97-




designed to afford depaftments and agencies & means of assuring
that an employee who can be retained following a drug test is

refraining from the illegal use of drugs.

"Refraining from Illegél Use of Drugs. Paragraph (v)

conditions continued employment on the employee's.honoring of an

agreement to refrain from the illegal use of drugs.

Subsection 1, b: The Requirement of Discipline. Subsection
1, b. p:bvides that discipline must be imposed in ali cases in
which an employee who has received a confirmed positive test
result is retained. Discipline may range from written reprimand
to major disciplinary sanction.

The reasons for proposing this regquirement of discipline are
manifold. The policy the Task Force recommends proposes the
establishment of a standard of conduct that directs employees to
refrain from this conduct at allftimes. The reasons that led the
Task Force to propose this rule are compelling. See Commentary
to Section III. The State cannot afford to have its employees
view the rule as a rhetorical platitude. |

Moreover, the Task Force believes that use of the
disciplinary process to compel participation in rehabilitation
will serve a salutary purpose. It will not only allow the
employer to ensure that an employee refrains from this dangerous
course of conduct but also encourage the employee to successfully
complete rehabilitation. As discussed in the Commentary to

Finding 12 of Section II, social sanctions of the sort proposed
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here are effective with the users of illegal drugs who are most
likely to be in the workplace, those who are not yet hopelessly
addicted. The disciplinary éomponent, while arguably punitive in
appearance, is designed to deter, and ensure the rehabilitation
of, employees who are illegally using drugs.

This component of the proposed policy was vigorously debated.
The Departments of Health, Higher Education, Human Services, the

Public Advocate and Personnel object to the focus on discipline,

and contend that the illegal use of drugs should be viewed as an
issue of health and rehabilitation. The Public Advocate baliéves
discipline should not be mandated and that agency heads sghould

retain the discretion to determine the appropriate response to a

positive test result. The majority agrees that substance

dependence is a serious health problem; its victims reguire
compassion. The majority does not, however, agree that the State
can ignore the illegality of the conduct involved in this form of
. substance abuse or miss the opportunity to deﬁonstrate to persons
who use illegal drugs that they must desist from this course of
conduct if they desire to continue in public service. Further,
the majority notes that discipline méy range from written
reprimand to discharge and believes that this allows ample room
for the exercise of appropriate discretion.
As discussed in the Commentary to subsection 2 of this
Section, in order to encourage employees to deal with substance

abuse problems, the proposed policy provides that discipline

should not ordinarily be imposed if an employee voluntarily seeks
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treatment before the department or agency has reasonable
suspicion of illegal use of drugs or conduct affecting the safety

of the public or safety in the workplace.

~Subsection 1, c: Retention Not Required. Subsection 1, c.

clarifies that no department or agency is required to retain an
employee who agrees to and complies with the conditions stated in
subsection 1, a. and b. The sensitive naEure of the emplbyee’s
duties or the employee’s.work history and discipline record may
require discharge. This provision preserves necessary discretion
to maintain a fit workforce.

The pro?osed policy is silent on thevissue of reapplication
for State employment by a person who has been discharged from
State service for illegal use of drugs. The Departments of
Personnel, the Public Advocate, Health and Human Services
objected to the this silence. The Department of Personnel
proposed a provision that would require a department or agency to
consider an employee who had been discharged based solely on a
confirmed positive drug test eligible for reemployment in a
non-sensitive position and for rehabilitation following
discharge. The Departments of Health, Human Services and the
Public Advocate agreed with the general thrust of this proposal.
The remainder of the Task Force, reasoning that there is no
presumption of eligibility for reemployment in thé case of any
other discharge from State service, concluded that such a
presumpﬁion would be inappropriate in this case. Silence on this

issue leaves eligibility for reemployment in either a sensitive
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or non-sensitive position following discharge for resolution on a

case-by-case basis.

Subsectioﬁ 1, d: EmQ;QYees Enrolled in a Training Program for

Law Enforcement Officers. Subsection 1 d. merely provides that

an employee who is enrolled in a training program for law
enforcement officers and who is found to have illegally
poéSessed, used, sold or distributed drugs will be denied the
apppintment that would have followed upon successful Completion

of the program.

‘Subsection 2: VOLUNTARY PARTICIPATION IN TREATMENT PROGRAM.

Subsection 2 is intended to encourage employees to seek
assistance for substance abuse problems before there is
reasonable éuspicion of illegal use of drugs or of conduct
affécting the safety of the public or safety in the workplace.

‘Accordingly, subsection 2, a. provides that diséiéline should not

ordinarily be imposed if an employee voluntarily seeks the
assistance of the department or agency or EAS before the
department or agency has evidence that would regquire it to take
action. |

In order to ensure that employees who hold sensitive

positions do not jeopardize safety while participating in

treatment, subsection 2, b. regquires an emplovee in a sensitive
’ -

position to provide and authorize EAS or other treatment facility
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to provide information relevant to the employee’s progress in and
successful_completibn of the counseling orlrehabilitation
program.

This subsection states a strong preferénce for encouraging
participation in necessa:y’t:ea;ment programs. While this
subsection does}not'preclude diécipline in all cases, the
authority to discipline an employee who voluntarily seeks
treatment must be exercised in light of the purpose of this
subsection -- encouraging voluntary participation in treatment
programs. It wasAnecessﬁry t§ reserve the ability to discipline
because illegal use of drugs by employees in some sensitive
positions may render them unqualified;to continue to perform
their assigned duties. See generally Matter of Carberry, 114
N.J. 574, 578 (1883). The Departments of Personnel, and the
Public Advocate supported a rule that would héve prohibited
discipline in all cases of voluntary participation. The majority
concluded thét discretion must be, as it is in other cases,
reserved to the departments and agencies responsible for the
supervising the work of the employee. :The Department of Labor
views the m;joritf?s formulation as potentially overreétrictiye

of department discretion.

Subsection 3: HEARINGS.

Subsection 3 details procedures for hearings and factors
that must be considered in determining the appropriate

discipline.
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extent to which job performance was affected; whether the
employee voluntarily reported the'illegal use of drugs; prior
disciplinary actions taken; and, the employee’s willingness to
participate in rehabilitation. The focus is, as it is in all
discipline of Sfate'empioyees,-on correcting and eliminating
problems that undermine the‘éffectivénésé and>éfficiency of the

workforce.

Subsection 3, f: Forfeiture. Paragraph f. merely states that
where the forfeiture of office law requires discharge is

compelled. N.J.S.A. 2C:51-2.
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SECTION IX: COMMENTARY
This Section specifies the consequences for applicants
and employees who tamper with or refuse to submit to a drug test

authorized pursuant to the provisions of this proposed policy.

Subsection 1: TAMPERING

Subsection 1, a. requires discipline of an employee who
tampers with a drﬁg test authorized under this policy, whether
his own or that of another. The procedural provisions of Section
VIII must be followed.

Subsection 1, b. requires rejection of an'applicant who
tampers with an authorized drug test. The procedural provisions
of Section VIII must be followed. .

Subsection 1, c. advises that a person who tampers with an
authorized test may be subject to criminal prosecution. |
Tampering with or fabricating physical evidence relevant to an
official proceed;pg or investigation that is ongoing, pending or
about to be inéﬁituted ié a crime of the fourth degree. N.J.S.A.

2C:28-4.

Subsection 2: REFUSAL TO SUBMIT TO AN AUTHORIZED TEST
Subsection 2, a. provides that nb applicant or employee may
refuse to submit to a drug test authorized pursuant to the
provisions of this proposed policy. The proposed policy does not
define "refusal." As the plain meaning of the term ":efuse"

denotes, it does not include inability to produce a urine sample.
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While a minority thought it desirable to gqualify the verb
"refuse" with a modifier such as "wilfully" or “voluntarily," the
majority coﬁcluded that the additional language would merely
confuse what was clear.

The rationale for this provision is obvious. If an applicant
or employee can refuse a test without consequence, the purposes

of the testing cannot be furthered.

Subéection 2, b. provides that all departments and agencies
must reject an applicant who'refuses to submit to an authorized
drug test.

The proposed policy does not, as it does in thg case of a
confirmed positive applicant test, impose any restrictions on
reapplication for a Sensitive Position by an applicant who
refuses to submit to a drug test. A refusal, while an adeguate
and necessary basis for rejecting an applicant for a Sensitive

Position, cannot be eguated with a positive drug test.

Subsection 2, c. proposes that an employee who refuses to
submit to a drug test authorized pursuant to the provisions of
this policy be disciplined for insubordination according to the
procedures outlined in Section VIII of the proposed policy.

The quantum of discipline for insubordination is left to the

discretion of the department or agency. This subsection also
proposes that emplcvees who are enrolled in a training program
for law enforcement be denied the permanent appointment that

would follow upon successful compietion of the program.
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SECTION X: COMMENTARY

This Section requires departﬁents and agencies to develop
procedures for-reporting criminal convictions, formal criminal
charges and illegal drug-related activity in thé workplace;
Section III of the proposed policy requires these reports. The
procedures required by this Section must specify—a time-frame for
reporting, and employees must be notified that failure to submit

a required report will be treated as insubordination.
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SECTION XI: COMMENTARY

This section is pruposed in order to ensure that 2ll persons
who will be subject to the térms §f the policy will have notice
of its-prbvisions. The section recommends that each department
and agency head be required to distribute this policy and the
department or agency reporting procedures to each current
employee. Applicants whom the department or agency intends to

offer employment must also be provided with these documents.
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'SECTION XII: COMMENTARY

This Section emphasizes that the Department of Personnel, in
cooperation Qith the Departments of Health and Law and Public
Safety, will be required to develop training for employees,
supervisors and collection site monitors. Training will be

essential to the success of the proposed policy.
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SECTION XIIT: COMMENTARY

This Section sets forth the procedureé for performing drug

its authorized pursuant to the provisions of this proposed

.iéy.

Subsection A. Subsection A states that all drug tests must

conducted in accordance with the procedures set forth in this

stion. It allows, however, for the Governor or his designee to

iify the procedures as testing technology advances. Further,
psections D, E and F, which refer to testing site facilities
d procedures, are necessarily in the form of guidelines that

ould be followed to ensure the integrity of the collection

ocess.

|

Subsection B. Subsection B refers to the provisions of this

oposed policy that authorize testing and requires.completion of

Drug Test Authorization Form (see Appendix D) before any drug

st may be conducted. This provision is designed to ensure. that

{ test will be conducted uhless all of the conditioné for

|

isting are satisfied.

Subsection C. Subsection C requires designation of

pllection sites and details suggested requirements for adequate
bllection sites. This subsection strongly suggests that

spartments and agencies cooperate to minimize the number of
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The Following Persons. Addressed The Cabinet Task Force on- Drug
Testing In The Workplace

Dr. Molly Joel Coye, Commissioner-of Health

Monroe Drew, Program Director, Employee Advisory Services,
Founder of New Jersey EAS Program - First in Country

Dr. Charles Golden, Director of the Neuropsychology Clinic,
Professor of Neuropsychology, Drexel University

Dr. James L. Mastrich, Jr., Former Director of Employee
Assistance Programs for Rutgers Medical School

Nancy Miller, M.S.W., A.C.S.W., C.E.A.P., Employee Assistance
Director, United Labor Agency

Dr. John P. Morgan; Medical Professor and Director of the Program
in Pharmacology, CCNY School of Biomedical Education, Associate
Professor of Pharmacology, Mt. Sinai School of Medicine, Adjunct
Scholar, Center for the Study of Drug Development, University of
Rochester '

Eric Neisser, Legal Director, A.C.L.U. of New Jersey

Dr. Robert G. Newman, President, CEO, Beth Israel Medical Center,
New York City, President, CEO, Doctor’s Hospital, New York City

Dr. Robert J. Pandina, Scientific Director, Center of Alcohol
Studies, Rutgers University, Instructor, New Jersey School of
Alcohol and Drug Abuse Studies

Donald R. Philippi, Business Manager, Local 195 International
Federation of Professional and Technical Engineers

Dr. Richard Saferstein, Chief Forensic Chemist, New Jersey State
Police :
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REPORT OF THE
...  SUBCOMMITTEE ON WORKPLACE ALCOHOL ABUSE
CABINET TASK FORCE ON DRUG TESTING IN THE WORKPLACE

Molly J. Coye, M.D., M.P.H.
Commissioner of Health

T. Edward Hollander
Chancellor of Higher Education

Alfred A. Slocunm
Public Advocate

Introduction

In Executi§e Order No. 191 Governor Thomas H. Kean observed
that the abuse of drugs and.alcchol in the workplace "reduces joﬁ
efficiency, increases absenteeism and sick leave, and, most
importantly, jeopardizes the lives and safety of fellow employees

and citizens." He formed the Cablnet Task Force on Drug Testing,

and charged it among other things, to formulate a "drug-testing-

policy for State employees that equitably balances employee
rights with the State's vital interests in public safety and in

promoting and maintaining a drug-free workplace."

In the course of its deliberations, the Cabinet Task Force
has considered the issue of workplace substance abuse in the
context of the mandates of the Federal Drug-Free Workplace Act,

and from the broader perspective of working toward a safer, more
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productive workplace. On March 14, 1989, Governor Kean signéd
Executive order No. 204, setting out policies in compliance with
the Federal Drug-Free #orkplace;Act. The Cabinet Task Force
continués tdvgaeher.information and to'deliberaté on issues of

worker drug testing, workpladeksafety and productivity.

In the course of these continuing deliberations, the
Chairperson fofmed a subcommittee to address the question of the
extent to which the Cabinet Task Force shouldbaddress the problem
of alcohol abuse in the workplace. Below are the findings and |

recommendation of that subcommittee.
Summa

The subcommittee considered the information presented in the
course of the Cabinet Task Force's deliberations, and made two
findings. First, the subcommittee found that alcohol abuse
presents a greater threatlthan.illegal:drug abuse to workplace
health, safety and productivity. Second, it found that it would
be ineffective, perhapé'counterproductive, to design programs to
address and’combat illegal drug gbuse, but not aiCohol abuse by
workers.

Discussion

The first finding of the subcommittee is that alcohol abuse

is a major cause of health problems, and a major cause of reduced



workplace safety and productivity in New Jersey and the.nation.

A recent study from the Public Health Ser&ice reported:

Approximately 18 million adults in the
United States have alcohol abuse problems;
approximately 10.6 million suffer from the
disease of alcoholism.

Alcohol is a factor in nearly half of all
accidental deaths, suicides and homicides,
including 42% of fatal motor vehicle
accidents. .

Health care treatment costs for alcoholism
were approximately $13.5 billion in 1983;
at least 500,000 Americans were reported to
be in treatment for alcoholism and alcohol
abuse in September 1984. '

Health care costs for alcohol-related

. accidents were estimated at $15 billion in

1983; reduced productivity costs were
estimated at $65.6 billion.?t

A 1982 report from the National Institute on Alcohol Abuse and

Alcoholism found significant correlétion between alcohol abuse

and .workplace safety and productivity. Problem drinkers were

found to be absent 2.5 times as often as a control group, and to

have 2.2 times the number of days of disability. Problem

drinkers were found to have 3.5 times as many workplace accidents

Health,

FTact Sheet for Sixth Annual Report to Congress on Alcohol and
Alcohol, Drug Abuse and Mental Health Administraticn,
Public Health Service, U.S. Department of Kealth and Human
Services (Fall 1987).




as the control group.z

A ‘A recent Special Report from the Bureau of National Affairs
cited similar statistics, finding that drug and alcohol abuse
leads to increased absenteeism and tardiness, reduced
productivity, increased illness, chidenﬁs and injuries, and
higher use of medicai benefits. The report indicated that
alcochol abuse was a larger workplace problem than was abuse of
other drugs. The report cited one estimate of $30.8 billion in
lost productivity attributable to alcohol abuse, with $8.3
billion attributable to other drugs, and another estimate
attributing $65 billion in lost productivity to alcohol abuse,

and $33 billion to other drugs.3

The final report from a study commission to the Maine
Legislature emphatically stated that Alcohol abuse presents more
significant workplace health and safety risks than drug abuse:

The Majority calls attention to the fact that
all surveys and studies emphasize that alcohol
is the most common substance abused, and that
the costs caused by alcohol abuse exceed the

2. Fact Sheet: Facts on Alcohol Use Important to Industry,
National Institute on Alcohol Abuse and Alcoholism (October,
1982).

3. 2Alcohol & Drugs in the Workplace: Costs, Controls, and
" Controversies, a BNA Special Report (The Bureau of National
Affairs, Inc., 1986).




costs caused by abluse of all other substances
combined by a wide margin.4

. National studies, then, agree that alcohol abuse, like
illegal drug abuse, presents severe workplace safety and
productivity problems. New Jersey's problem does not differ
significantiy from that of the nation. Dr. Molly Coye, New
Jersey Commissioner of Health, reported that alcohol abuse is a
major public heéltb problém in the State, absdrbing approximately

20% of New Jersey's health care dollars.>

The second significant finding of the subcommittee is that

a drug program designed to enhance workplace health, safety and

productivity should address the problems of legal drugs
(including alcohol) as well as illegal drugs. Every invited
speaker before the Cabinet Task Force who expressed an opinion

stated the strong view that the problems of alcohol and drug

abuse are workplace problems that should be addressed tb};éther.6

4. Report of the Maine Commission to Examine Chemical Testlng of
Employees to the State of Maine 112th Leglslature, Second
Regular Session p. 15 (December 31, 1986) (Majority Report).

6. The invited speakers who agreed that an employee program to
express substance abuse should encompass all abused
substances included: Dr. Molly J. Coye, New Jersey
Commissioner of Health (April 21, 13%89); Dr. Robert J.

(Footnote continues on next page)

5. Testimony to Cabinet Task Force on April 21, 1989. o /
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Dr. Coye stated the view that an overemphasis on illegal
drugs could "deflect" attention from the more prevalent, and

arguably more serious workplace problem of alcohol abuse.’ Dr.

Mastrich expressed the view that providing for management and
supervisory training, counseling and referral for illegal but not
legal drugs would be to ignore the primary workplace safety and
productivity problem. Further, such a limited program would
ignore the opportunity to address all types of substance Abuse in

tﬁe workplace.8 Rev. Drew reported his observation that abusers

(Footnote continued from previous page)
Pandina, Scientific Director, Center of Alcohol Studies,
Rutgers. University (April 21, 1589); Monroe Drew, Director,
Employee Advisory Service of New Jersey (April 21, 198%); Dr.
James L. Mastrich, psychologist, consultant in Employee
Assistance Programs and former Director of Employee
Assistance Programs for Rutgers Medical School (May 2, 1989):;
Nancy M. Miller, M.S.W., Employee Assistance Director, United
Labor Agency (May 2, 1989); Dr. John P. Morgan, Medical
Professor and Director of the Program in Pharmacology of CCNY
School of Biomedical Education, Associate Professor, Sinai
School of Medicine (May 2, 1989); and Dr. Robert G. Newman,
President and Chief Executive Officer of Beth Israel Medical
Center and Doctors Hospital, both in New York City (May 2,
1989). Dr. Richard Saferstein, Chief Forensic Scientist for
New Jersey  State Police (May 2, 1989) and Charles J. Golden,
Professor of Neuropsychology, addressed technical testing
questions and did not address EAPs. Eric Neisser, legal
director of the New Jersey Chapter of the American Civil
Liberties Union, did not address the issue of the
effectiveness of EAPs.

7. Testimony to Cabinet Task Force on April 21, 1989.
8. Testimony to Cabinet Task Force on May 2, 1989.
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of one drug tend to abuse other drugs as well.”

'The subconmittee found two reasons for addressing the
pfoblens of aicohol and illeéal drugs together. First, a program
addressed only to illegal drugs would deflect effort and
attention from the problem of alcohol abuse, d problem with a
much. more significant impact on workplace health, safety and
productivityQ Second, the problems of abuse of alcohol and
illeéal drugs overlap, leading to the natural cénéiusion that the

solutions overlap as well. O

¢onclusjon

The Subcommittee on Alcohol Abuse examined the information
presented by the invited speakers as well as the other
information available to the Cabinet Task Force. We conclude

that:

. Alcohol abuse creates at least as great a
health, safety and productivity problem in
the workplace as does the abuse of illegal
drugs.

9. Testimony to Cabinet Task Force on April 21, 1989.

10. Another subcommittee of the Task Force is addressing
treatment issues, and will address more specifically the
nature of some of the pcssible solutions available to the
Task Force.




. A drug program designed to enhance
workplace health, safety and productivity
should address the problems related to the
abuse of alcohol as well as other drugs.

The subcommittee reqomﬁénds that the information contained
in its report be incorporated inte thé f£inal report.otlthe
Cabinet Task Force to the Governor, for his consideration and for
his referral, as appropriate, to future bodies considering these

difficult issues.
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Booloves Assistance - Bn Altemative o Punishment
’ | Inttoduction

It seams clear that any drug-testing policy must maintain a8 balarce between
discipline and rehahilitsticn. Prevention, education, intervention and
treatment programs all have & place in this policy.
wuleﬁﬁemmﬂymmmﬁmofe@lthjbe
sprropriate for a drug-related offense, there are many benefits to be |
gained through rehabilitation effarts and referral to Brployee Assistarce

Progans (EAPs).

As a result of a drg abuse rodiem, may aployees and their families
suffer from other problems such as family discard, damestic viclerce, |
divarce, depression and other health and mental health problems which
irrpact on job perfarmance. EAP's are designed toward dealing with a wids
range of perscral problems of both the employes and his fanily.

Studies have shown that employee participation in an EAP results in
improved job performance ard productivity following treatment, reduction in
absenteeisn, decreases in health care uvtilization ad reduction in
accidents on the job. In August 1977, the Medical department of the
Arerican 'I‘e.le;iu*e ard Telegraph Campany initiated an Bployee Assistance
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Program (EAP). Mmmmmmmmmmﬁem

mmmtwummmmmmmﬁn
from sauppartive comseling. ﬂetb.ﬂyvasdasigradtndcammtﬁueixpact
of the EAP on the Corporation ard the individuals served. While meny of
the berefits t© employees and their families are intargible, there is

eviderce that supervisars ad managers benefit ard receive supxxart throush
hmmmm@mmmwmgaﬁ@ymme

while the berefits of EAP's are marny, &n EAP must have sufficient resooces
1o be effective. Althogh there have been presentations by ar own
Eployee Mviscry Service, ammﬁarofcammsarisewiﬁ‘xrespectto
whether EAS can hadle the expactad increase in referrals as a result of
this new drug-testing policy. Does EAS have enough staff far scheduling of
eppointments quickly? Are the numbers of counselcss gvailable sufficient
to see 2ll referrals of eployees ard their fanilies? Are the conmselcss
appropriately trained to work with substance abusers? Are lirkages with
the comunity for cut-_patient ard in-patient treatment in place a< are

those programs covered by eployee health insurarce plans?



U Eaploves Assistance § Eaploves Drug Atuse

o effart o stem drug abuse in the warkplace can be effective without a
series of elements.

1. Active support from the highest levels of managament.
2.  Written, clear, promlgated policy about the abuse of
drugs/alcohol ard its ansequarces in state employment.
3. Edcation/instructions for employees and spervisess on:
a) effects of alcool ard drugs;
b) use of wariplace/amployes essistance programs.
4. A czpahle, fully fudied ard utilized employee assistaxce .

progTEm.

Without support from the Goverror ard Cabinret mambers, any effort will

fail. That support must be seen by employees as active ad sincee
with a clgar eplanation of the prodvlems dirensions ad articulatec
backing for solutions. Demonstrated seriocusness by management is an
absolutely recessary ingredient to make the effort work.




2.

Policy |

An acknowledgement of factual information drawn £rom both national
studies and New Jersey persarel infarmetion should show the ratiocnale
for sch a palicy. Recognition of alechol/drugs as 8 treatable
dissase must be clearly stated and acknowledged. Steps for acting
wpon abuse/suspectad abuse problems should be presentad in straight-
fmdfasmmirmmmg,asmym.mte, testirg,
disdpnmsﬁﬁamleofﬁaatplcyaemimﬁfm Pa:'tofv
the policy could irclude the corcept "dnug-free” es 2 cordition of
amployment. bermryis,mmtagralpartofthewe:
all palicy. ’

Education/Instuction

Employees can be educatad about the ‘darge:s of drug/alcohol abuse in a
realistic, don-to-earth fashicn. lectures, films, brochures axd oo-
going fact sheets are all valuable elerents in this process.
Prevention should be the utlimate goal of drug/alcshol educaticr.

Supervisors/managers also require separate, specific training to reac:
appropriately to anployee.s‘ who may be suffering from drug/alcohol
ahxsecranyofamrberofoﬂne.rpossiblepmblews. But this

training must stress attention to job performance and highly specific



events. It must divert the supervisar wio would attempt to b2 a
Aiagrostician and ksep his attention riveted on perfarmance. What an
mplcym&nsincff-&mktazsqay&veli‘tﬂzcrmmlmmhis
cr her work perfomance. (This cbviates the common fear that a
supervisor is “witch-hunting” or attarpting to dictate behavicr).

Both the education ard supervisar training component can be perfoarmed
ansultants.

Erployee Assistarce Progran

EAPs are cost-effective, humanitarian jcb-based strategies for helping

e'rployezsmpara:mpztblsrs&reaffectir-gﬁei:m

perfarmarce. Most basically, an EAP is in plece to conserve human

rescurces, balarcing ecoromics ard empathy. It is a win-win

- poposition far errplqyee.s ad managament. EAPs are anfidential a<

enpunitive. They affirm three irportant ideas: -

l) Employees are veluable members of the teanm;

2) It is better to offer assistace to employees experiencirg
perscnal problems than to discipline ar fire them; and

3) Recovering employees becaome mere productive and effective. (1)




4) Ay client referrad to an FAP wo braaks his/her contract, is

subject to disciplinary actien.

A Tecent U.S. Chacber of Comerce publicstion, “Drug Abuse in the
Workplace, ® discusses & wide range of issues. In its segment on dnug
testing, it states "....employees should keep in mind that the
ummmmmm@mwimmmms
rehabilitaticn. Toward that end, conpany m*scrad aployee »
assist=re progzams, referT=l to public cnmselirg.a:ﬁ,mrabilia:id:

centers, and reascrnable effarts to offer continued ermployment are
sxrormiate ard advisahle."(2)

'Ihe most cbviocues Questicon is prd:ably ot "Are EAP's god for pecple?”
It is more likely "Are EAP's good for managament?"

The answer to the first appears to be cbvicus and straight-farwarc.
Wen attention is paid to s*.'plc'yees, ‘the cocept of re-enforcerent
resdily explains the increased sense of well-being. It's simply
bettertohaveasyéte‘nfordeal_mgwithp:oblarsﬂ\anmt.

The secord Question's answer is equally positive ad sttog! EAP'S
have shown themselves to be efficient and cost-—effective.

-



.'}brw'ple inl?&éa;ungzmjwruymmmbymmaﬁme
mmm&mmmmm3mmm but
mmmm.am. Mm,jcbmﬁmfor
employess using the EAP was 97%.%(3)

A series of studies perfomid cver the last 12 years sppears to bear cut
the ATST coclusions. Same of this work is sumarized in "Cost Impact of
Brployee Assistarce Programs,” Mastrich & Beidel, & Ct., 1985,

Amdyof}awae:'aeyarplcyaesof&?.&?.inwsismwsmcsmncnst
savirgs to the axpany of §448,(00 by EAP use.(4)

mt,mbeeffa:tive,mi.k?.nstbemvedes@ful by eployees as
valla.sby:ra.mt Employees must be. reassured with the aacept that
this is a8 onfidential, effective, fa.ir‘wxittodealwith. Tnis irplies,
sorg other thirgs, ﬂntﬁewwbehmmﬂee"plcyees o
repqtatimisasbadasapoorrepdtat;m To be s0 known, an ELALP. muss
have sufficient staff to adequately perfam its fuction ad imdividual
S‘taffnarbe:sn;:stbeésfm&liar,asmible,toarplcyees. Clearly the
problems of the state E.A.S. at this time include insufficient visibility.
More staff, more strategically placada:ﬁnoreactiveine'plcyee education
is all necessary if the EAS {s to continue its mandate as "the state's

E.A.P.." )



Drug-testing is but ane method of incressing sssurance in identifying
persons with 8 problem. It therefare, becomes arother item of infarmation
£or EAP, &s well as msnagement, to ansider in dealing with an employee.
It is cne of several tools which can aid EAP effarts to essess and direct
tovard aporopriate treatment.

But EAP cavot directly cperate the dnug-testing process (wrag messages
gent/apples ard aranges). It can cnly utilize the infarmation provided in
its assesgment. Trers.m;ityofﬁn.)@mmbemmitum
locse the praniese on which it is fouded: caomplete anfidentiality.

An&plcyeek%xs‘:zrce?mg*mcznperfm ﬁ‘uu@witscamfidaﬁml
operat:.cns rrany fum:ticns far the betterment of both employees ad the

crganization (state garernremt)

Ferhaps the most important thing to remenber is that each organization has
its own unique characteristics, dynamics ad culture. While it is use&l
to campare rnotes with others, each work force may have same special
characteristic that an EAP must accommodate-high turmover, assorted shifts,



predoninantly mmcrwmty grop, or ansiderable
Gecentralization. Mo metter what the special requirement of the wark
force, an EAP can be designed to £it those neads. Ultimately, however, the
success of the EAP will deperd on the quality of te staff ed the '
e for its cperation.(S)




efmmdmmmuwmmuamedmbe
ddentified, ,mwm,mdmrm,mmmmmm, is to
provide a work envirarment that rot only values safety in the woriglace hut
vﬁlxsitss:plbge&sawell. This means that EAP's need to be used as a
valuable resamce ard tool and that they should antinue to be developed
ad improved. |



1)

(2)

(3)

(4

(35)

gm%ﬁ::ks: Sorkplace &dﬂ‘q:t Drugs, U.S. Department of Labor, 1989;

Abuse In the Workplace, 2rd Edit, U.S. Chamber of Comerce,
, IC, 1988; P. 37.

Inid; P. 52.

Employee Assistarce Progrem Evaluation, Geeta, Gz'ey & Lymn, for ATAT,
1981; P. 14. '

What Weoks: Warkplace Without Drugs, U.S. Department of labor, 1989;
P. 1B.




APPENDIX D

SAMPLE DRUG-TESTING FORMS




S AMPLE

STATE OF. NEW JERSEY

DEPARTMENT OF

DRUG ‘TEST AUTHORIZATION

CLASSIFICATION OF TEST

( ) APPLICANT -~ SENSITIVE POSITION

(Specify Position)

( ) TRANDOM - RANDOM - Basis For Test __
, (Training/ Group /Extra-Sensitive
Suspicion Position)

- () REASONABLE SUSPICION - Basis For Suspicion

Form Completed By

( ) MEDICAL - SENSITIVE POSITION

(Specify Position)

AUTHORIZED BY:

Department/Agency Head

Designee

(Name and Title)

Where Regulred for Reasonable Susp1c1on Test by Section VI,
1, b., (ii), 2

Dirébtor of The Division of Criminal Justice

Designee : : :
: (Name and Title)

Where Reguired For Random Test based on Group Suspicion by Section VI,
2, b. (ii)

Attorney General

I certify that all requlrements of the Policy Section authorizing this
test have been met.

(Authorizing Agent)




BASTS FOR SUSPICION

REASON TO SUSPECT
1. () 'RESULT OF BONA FIDE MEDICAL EXAMINATION
2. () INFORMANT INFORMATION:
( ) RELIABLE IN PAST ON _OCCASIONS
, ] . .
3. ( ) RELATIVE: .
() : IMMEDIATE FAMILY \
( ) OTHER \
4. () CO-WORKER / /
( ) PERSONAL OBSERVATION J
( ) FROM ANOTHER SOURCE '
5. () SUPERVISOR
CHECK FACTORS THAT APPLY
PERSONAL OBSERVATION OF USE DIZZINESS
DETERIORATED WORK PERFORMANCE TREMORS

SLURRED SPEECH

APPEARANCE

ABSENTEEISM

STAGGERING

ANXIETY

CHRONIC TARDINESS

SERIOUS MISTAXES

BELLIGERENT

UNUSUAL REQUESTS TO QUIT EARLY
RESULT OF ACCIDENT

P R e e Wan P N NP N e R W W N
el e N’ M e i e e N o N
PN SN SN SN SN SN SN TN PN N N

N el e e e N Sl N st o il sl

RAMBLING SPEECH
WORK HABITS
CONFUSION
DROWSINESS
PANIC
NEGLECT OF DUTY
INCOMPETENCE
HYPERACTIVE
DEPRESSION
EYES ( ) DILATED
( ) CONSTRICTED
( ) RED RIMMED
()

WATERY
6. ( ) INFORMATION OBTAINED BY A LAW ENFORCEMENT AGENCY
REMARKS -
7. STATEMENT OF REASONS FOR REQUEST
8. AUTHORIZATION

(Signature of Officer Authorized to Approve Test|




DATE:

FACILITY

CONTACTED BY

EMPLOYEE 1DENT.

soc. SEC. KO. _ ALTERNATE ID NO.
MONITOR __  ASSIGNED TO |
TEST BEGAN AT _ | | ENDED AT

S AMPLE

-

COLLECTION SITE MONITOR'S CHECKLIST

TIME

CHECKX OPF L1ST:

{

)

tead

S

[ e

ORDER TO SUBMIT ISSUED
MEDICATIOH FORM COMPLETED

ACKNOWLEDGEMENT FORM SIGNED

CHAIN OF EVIDENCE FORM SIGNED

EMPLOYEE REFUSED TO SUBMIT TO THE TEST

 DATE SAMPLE OBTAINED

TIME SAMPLE OBTAINED

SAMPLE CONSISTS OF 5 ' ML OF URINE

'EMDIOYPP VOIDED IN MY PRESENMCE

)
[2¥)
19
(27 ]
'z

FMDINYEE REQUESTEN TN V ¥ DPRIVATE —
EMPLOYEE PROVIDED SECOND SAMPLE OF ML, TO BE F?OZZN

EMPLOYEE UNABLE TO VOID, EIGHT HOUR PERIOD BEGAN AT

ENDED AT WHEREUPON ML VOIDED

FLUIDS FADE AVAILABLE TO SUSPECT WERZE

SAMPLE SPALED, TAPED AND MARKED BY EMPLOYEE

REMARKS:




CONFIDENTTIAL

DRUG SCREENING INCIDZNTZREPORT

DEPARTMENT FACILITY . DATE TINE

TEST AUTHORIZEDABY . : S TITLE

NAME OF EMPLOYEE _ | _ TITLE

SOC. SEC. NO. ‘ SEX _aGE PHONE NO.

ADDRESS - | APT. NO.
CITY/TOWN STATE_ 21P

'DATE OF EMPLOYMENT | _ASSIGNMENT__

BASIS FOR TEST RANDOM  REASONABLE SUSPICION
DATE TESTED - TIME | A2/ PN

NAME OF MONITOR | TITLE

WITNESS FOR

WITNESS ' FOR

VOLUME OF SPECIMEN #1 ML/OZ #2_ - ML/OZ
CONFIRMING LABORATORY RESULTS _ FOR_

DISCIPLINARY PROCEEDINGS

REMARKS




S AMPLE

COLLECTION SITE MONITOR'S CHECKLIST

DATE: TIME:

FACILITY

CONTACTED BY

gMPLOYEE 1DENT.

soc. SEC. NO. - ALTERNATE 1D NO.
MONITOR f  ASSIGNED TO

TEST BEGAN AT ENDED AT

CHECX OPF L1ST:

(

o g N

- . gy

'~

[ e TN o0 |

S u‘

)

ot [P

st

ORDER TO SUBMIT ISSUED

MEDICATION FORM COMPLETED
ACKNOWLEDGEMENT FORM SIGNED

CHAIN OF EVIDENCE FORM SIGNED

EMPLOYEE REFUSED TO SUBMIT TO THE TEST

DATE SAMPLE OBTAINED

TIME SAMPLE OBTAINED

SAMPLE CONSISTS OF _ " ML OF URINE

EMPIOYFFP VOIDED IN MY PRESEMCE

FMDIAYEE REQUESTEN TN VOID Iy SRIVATE —
EMPLOYEE PROVIDED SECOND SAMPLE OF ML, TO BE FROZEN
EMPLOYEE UNABLE TO VOID, EIGHT HOUR PERIOD BEGAN AT

ENDED AT WHEREUPON ML VOIDED

FLUIDS MADE AVAILABLE TO SUSPECT WERZ

SAMPLE SPALED, TAPED AND MARRED BY EMPLOYEE

REMARKS:




CONHFIDEHKTIAL

DRUG SCREZRING,INCIDZNTMREPORT

DEPARTMENT FACILITY_. DATE TIME

TEST AUTHORIZED‘BY ' TITLE

NAME OF EMPLOYEE TITLE

SOC. SEC. NO. SEX AGE PHONE NO.

ADCRESS APT. NO.
CITY/TOWN _STATE 21P.

DATE OF EMPLOYMENT  ASSIGNMENT |

BASIS FOR TEST RANDOM  REASONABLE suépzciou
DATE TESTED TIME 1 AM/PM

NAME OF MONITOR TITLE

WITNESS FOR

WITNESS FOR

VOLUME OF SPECIMEN §1 ML/OZ 42 ML/0Z
CONFIRMING LABORATORY RESULTS FOR

. DISCIPLINARY PROCEEDINGS

RENMXRKS




S AMPLE

CONTINUITY OF EVIDENCE - URINE SPECIMEN

Place of Voiding Date

Employee’'s Social Security #

_Voiding ordered by : . Time AM PM Date

Date vmidsd ' Time voided AM P\
Official Monitor Print Rank and Name Signature

Emploree’s \@n}itness

(if any) if none, write N/A

Monitor's Witness

(if any) if none, write N/A

NOTE: Afier voiding. the employee will secure the cap of the specimen botile. initial and wrap evidence ape
along the top of the botle. along the cap and down the other side. place the specimen bottle in a plasiic
evidence bag. and surrender it 1o the Monitor. The Monitor will seal the specimen bag in the presence of

the individual being tested.

Specimen placed in Evidence Refrigerator. Time:

AN PM
te: By . ‘
Date Print Rank & Nanx Signature
Specimen removed from Evidence Refrigerator. Time AV P\
“Date: By . .
Date Print Rank & Name Signature

Specimen transponed from

Place of Voiding

Time: ______AMPM. Date:__ . By:

to D.O.C. Laboraton.

Print Rank & Name
Specinen 1ECEINCU &1 & Ifrar s 1 s DTSIT Y. ‘1ime ol Arrival _— CANG i
Date By S— :
Print Name & Tule Signature

Specimen placed in Evidence Refrigerator, Time: AM/PNS

te: B . :
Date _ , Y Print Rank & Name Signature
Specimen removed from Evidence Refrigerator, Time AMUPAY

ate: By , .
D . y Print Rank & Name Signature

Copy to Laboratory Representative. Original must e returned to Internal AfTairs by the person who transporied the specimen
to the Depariment Laboratory. Failure to properly complete and date all sections of this form may result in an inabilin

to process this specimen.



S AMP LE

““Frozen Sample™’
CONTINUITY OF EVIDENCE - URINE SPEC!MEN

Place ot \Voiding : i Date

Emploxc‘ s Social Secumy l

Voiding ordered by Time AM/PM Date

Date voided Time voided AM/PM
Official Monitor Print Rank and Name ' Signature

Emplave2’s 3{!?:\5)5 if none, wnite N/A

Monitor’s w(ii?casr?y) T none wrie NTA

NOTE: Afier voiding. the employee will secure the cap of the specimen bottle. initial and wrap evidence tape
along the top of the bortle, along the cap ard dow/n the other side, place the specxmcn bortle in a plastic
evidence bag. and surrender it to the Monitor. The Monitor will seal the specimen bag in the pres- :nce of
the individual being tested.

Specimen placed in Evidence R:frig:mor. Time: AN
Date: By . .
Print Rank & Name ~ Sigrature

Specimen removed from Evidence Refrigerator, Time o AMUPM
Date: : By ; : .
- - Print Rank & Name Signature

imer $po om : to D.O.C. Laboraton,
Specimen transponed fr : S Ay \
Time: - '\.‘"- P“‘ it > = B'\': - b - -

Pnnt Rank & Name

Specimen received at Depanment Laboratory. Time of Arrival AM PM
Date By

Print Name & Title Signature

Copy 1o Laboratony Representative. Original must be returned to Internal Affairs by the person who transpornied the Spﬂrn
10 the Depanment Laboratory. Failure 1o properly complete and date all sections of this form may rcsul' in an inzhiinn
10 pro.ess this specimen.

“Frozen Sample”




CONTINUITY OF EVIDENCE - URINE SPECIMEN

Place of Voiding Date

Employee’s Social Secunty #

_Voiding ordered by - Time AM PM  Date

Date voidad ‘ — Time voided AM P\
1 \Moni |

Official Monitor Print Rank and Name Signature

Emploree’s Witness

(f any) . if none., write N/A

Monitor’s \\‘ig?css

@if any) .1 none, write N/A

NOTE: Afier voiding. the employee will secure the cap of the specimen bottle. initial and wrap evidence tape
along the top of the bottle. along the cap and down the other side. place the specimen bottle in a plastic
evidence bag. and surrender it to the Monitor. The Monitor will seal the specimen bag in the presence of

the individual being tested.

Specimen placed in Evidence Refrigerator. Time:

AN PM
1
ate: By .
D Print Rank & Nanx Signature
Specimen removed from Evidence Refrigerator. Time AV P
ate: By : .
D _ Print Rank & Name Signature

Specimen transponed from

Place of Voiding

Tim_c:.___'______J\M.'i’M. Date:_ . By:

to D.O.C. Laboraton.

Specimen 1eCTivey @ e i LA TITY. 1ime ol Arnival .

Print Rank & Name

AN P

Dz _ By

Daie " Print Name & Taile Signature

Specimen placed in Evidence Refrigerator, Time: AM/PM
: . B

Dal:. g Print Rank & Name Signature

Specimen removed from Evidence Refrigerator, Time AMUPM
- ‘ B ,

Date: : 4 Print Rank & Name Signature

Copy 10 Laboratory Representative. Original must be rerurned to Internal AfTairs by the person who transported the specimen
1o the Depariment Laboratory. Failure to properly complete and date all sections of this form may result in an inabilin

to process this specimea.

-

!



S AMPLE

*“Frozen Sample'"
COL\'TI.\“L‘I’D' OF E\'IDENCE - URINE SPECIMEN

pmc ot Voiding : Date

Emploxe’ s Social Secumy 1

Voiding ordered by ' ‘Timc AM/PM baxc

Date voided | Time voided AM/P\
Official Monitor Print Rank and Name | Signature

Emplayee’s ?}flx;‘e\s)s i none, write WA

Monitor’s w(ii?casr?y) T hone wris N7A

NOTE: Afier voiding. the employee will secure the cap of the specimen bottle. initial and wrap evidence tape
along the top of the bortle, along the cap ard down the other side, place the specxmcn bontle in a plastic
evidence bag. and surrender it 1o the Monitor. The Monitor will seal the specimen bag in the pres:nce of
the individual Seing tested.

Specimen placed in Evidence Fefrigerator. Time: : AMIPM
Date: By : i ,

Print Rank & Name Sigrature
Specimen removed from Evidence Refrigerator, Time AM PN
Date: By ‘ : :

Print Rank & Name Signature

ime: sponed from - to D.O.C. Laborator
Specirmen 1ranspo ' Firce of Vouding ¢ ’
Time: - AT, Deis e , . By C ..
Pnnt Rank & Name

Specirmen received at Depanment Laboratory. Time of Amival AM P\
Date . By

Print Name & Tutle Signature

Copy 1o Laboratony Representative. Original must be returned 1o Intemal Affairs by the person who transponied the spec ir»-
10 the Depaniment Laboratory. Failure 1o properly complete and date all sections of this form may rcsul' in an tnzbin
10 pro:ess this specimen.

“Frozen Sample”
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s s . | STATE OF NEW JERSEY

OFFICE OF THE COMMISSIONER
CN 402
TRENTON, N.J. 08625-0402
(609) 292-2885
Fax # (609) 984-3962

October 18, 1989

- MEMORANDUM

TO: . Frederick P. DeVesa
Executive Assistant Attorney General
Director, Legal Aff \r

FROM: Christopher J. Dag eté is33

SUBJECT: Proposed Policy and Report of t e Drug Testing Task Force
Dated September 1989

I'd 1like to take this opportunity to commend the members of the Drug
Testing Task Force for their dedication to this difficult and often
unpopular issue. While I am supportive of the overall policy as
proposed, .1 would like to raise a concern before the proposed policy 1is
presented. to the Governcr.

At the September 27, 1989 meeting, the Task Force voted to require that
applicants being promoted to sensitive positions must be tested. I feel
that testing applicants for promotion from one sensitive position to
another should be discretionary, not mandatory. Given the on-going
discretionary testing for cause permitted under the procedure I see no
need for testing prior to promotion.

With regard to treatment of frozen specimen, I believe the applicant or
employee retrieving the frozen specimen should be given, in writing,
clear chain of custody procedures to follow. I am pleased that at the
October 10th meeting the Task Force decided to add language to the
Procedures section indicating that frozen specimens will be treated in
accordance with procedures established by the employing Department.

Thank you for your consideration on these issues.

c: Task Force Members

New Jersey is an Equal Opportuniry Employer
Recycled Paper

DEPARTMENT OF ENVIRONMENTAL PROTECTION
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State of Netw Jersey
DEPARTMENT OF HUMAN SERVICES

CAPITAL PLACE ONE

LLIAM WALDCMAN 222 SOUTH WARREN STREET
ling Commissioner TRENTON, NEW JERSEY 08625
MEMORANDUM
TO: Frederick P. DeVesa, Executive

Assistant Attorney General
Legal Affairs Director

FROM: William Waldman CLJ*}JL‘*(/“kyiJk—\\

. Acting Commissioner

DATE: October 17, 1989

RE: : Draft Drug Testing Policy - Comments

As the Acting Commissioner of the Department of Human
Services, I have only recently had an opportunity to review
the Drug Testing Policy which will be sent to Governor Kean.

It is obvious that a great deal of work went into this draft
and that it reflects the majority viewpoint. Many of the
minority -viewpoints, however, are more in- keeping with the
philosophy of the Department of Human Services. I have
attached the Department's overview on this subject for the
report. :

WwW:17
Attachment

New Jersey Is An Equal Opportunity Employer




STATEMENT OF THE DEPARTMENT OF HUMAN SERVICES

William Waldman
Acting Commissioner
October 13, 1989




Statement of the Department of Human Services

The Depaftment of Human Services, along with thé rest of
state government, agrees that a drug-free workplace is a
laudable goal. >Drug abuse is a serious problem which costs
an eﬁormous amount in terms of dollars and productivity and

which destroys 1lives.

The Department of Human Services agrees with the Departments
of Health, Pe;sonnel, and the Public Advocate that this
policy, as written, is more punitive in approach than
necessary, and does not adequately address rehabilitation
alternatives f;r the workers who use drugs. While the
majority sees the drug problem exclusively as a criminal

justice issue, it is also a health problem which requires

that we look at our employees who use drugs as people who

require help. ;(See'AppeBdix C - Employee Assistance: An
Alternative to Punishment, Introduction prepared by

Department of Human Services).

This department administers the state's mental health system
and the welfare system. Our mission has always been to help
those who cannot help themselves and to provide support,
counseling, and treatment to those who require 1it. We
believe that people can be rehabilitated and. that our

employees deserve the same opportunities as those we serve.
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We have taken theAtime to train bur employees and to . invest
in them. We agree that_diséipliﬁe is required; but that
diécipliné should be individualized, and treatment and
rehabilitation opportunities made available so that, if ét

all possible, the employee may return to work.
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DEPARTMENT OF PERSONNEL '
. CHARLES. AL MANRY, PhD. DIVISION OF APPELLATE PETER J. CALDERONE

ACTING COMMISSIONER PRACTICES AND LABOR RELATIONS OIRECTOR
) CN 312
TRENTON, KNJ 08825

Telephone: (609) 984-0118

October 18, 1989

Frederick P. DeVesa

Executive Assistant Attorney General
Legal Affairs Director

Hughes Justice Complex

CN 081 .

Trenton, New Jersey 08625 -

Re: Cabinet Task Force on Drug Testing in the Workplace
' Dear Fred: ‘

Enclosed, for inclusion in the Report of the Task Force,
please find a separate report of the Department of Personnel.

Sincerely,

P g

Eenry Maurer
Legislative Specialist

Enclosures

New Jersey is an Equal Opportunity Employer operating under the Merit System




Report of the Department of Personnel and Appendix

The Cebinet Task Force on Drug Testing in the Workplace was
given the daunting task of advising the Governor on a drug testing
Poliéy for State employees that “equitably balances employee rights
with the State’s vital interest in public safety and in promoting
and maintaining a drug-free workplace." An enormous amount of work
was done by the Task Force in fulfilling this charge; No one can |
fault the Task Force for lack of diligence or iack of commitment to
a drug-free workplace.  However, important recoimendations by the
*majority"* of the Task Force to the Governor are seriously flawed:
in thelr emphasis on a punitive approach, in their lack of guidance
on uniform rehabilitation programs, and in thelr standard for
testiﬁg non-sensitive posit;ons. These issues are so substantial
that the Department of Personnel must decline to support the Task

Force report as a package for a viable Drug Testing Policy.

'.While"these comments are submitted on behalf of the
Department of Personnel, our disagreements with provislons of the
proposed policy are shared by several Task Force members. On at

least two important issues (providing a narrower standard for

* The discussion between minority and majority of the Task Force is
imprecise. For instance, if an agency representative did not
attend a meeting or did not vote on an item, this fact is rnot
indicated. One is incorrectly lead to believe that where an agency
has not expressly stated an objection, that agency is in the
majority. In any event, this majority-minority procedure
emphasizes the lack of consensus on many major issues.
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testing of non-sensitive employees and providing an opportunity to
discharged sensitive employees to return to employment in & non-
sensitive position discuésed more fully below), this Department ‘s
position was joined by representatives of deéartments which'have'
approximately half of the employees of all the departments
represented on the Task Force. Thus, on key issues, this statement
may represent the viewpoint of agencies constituting & "substantial
‘minoritY“ or "majority" of affected employees in Task Force
Defartments. based on the,proporfion of the Staté~workforce in

those agencies.

Before discussing the substantivg concerns with the policy,
we must iention some fundamental problems with the process by which
the policy was producéd. One of the charges of the Task Force was
to study and report on the role of organized labor regarding the
State’svuniform guidelines on drug testing. A subcommittee of the
Task Fofce was formed very late in the Task Force deliberations to
address this issue. The result, asxshown by fhe report, is ‘ ‘
conspicuously lacizing in substance. It is noted that one union
leader addressed the Task Force as & whole, and that the
subcommittee met on one occasion with labor representatives.
Nothing is reported regarding the views of these labor
representatives or the outcome of these meetings, except a note
fhat the Governor should circulate the report and give union
representatives an opporturity to express views on the policy.
However, the appropriate time for full consultation was during the

process of formulating this policy.
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Drug Test Consequences

- With regard to the substance of the policy, we take 1ssue
with a number of specific provisions which reflect a punitive
approach to achieving a drug-free workplace. Our approach is
decidedly different, not because ve‘are‘“soft“ron drugs, but rather
because curbing drug use is one elemeht. albeit a most critical
one, of enhancing employee performance. Our focus is on achieving
a productive workplace, where employee problems are identified
early, and employees with problems are directed to sources for
help. The State'has & substantial ianvestment in the recruitment,
training and health of each employee in its workforce. The costs
of removing employees are enormous. Early intervention and.
effective rehabilitation should therefore be the foéus of our

efforts.

Based on this approach, we believe the policy 1is flawed in
its provisions for the cdnsequences of a confirmed positive drug
test. The poliéy requires that disciplinary action be téken in all
cases of a confirmed‘poéitive drug test for both sensitive and non-
sensitive employees, and provides that discliplinary action can
range from a written reprimand to discharge, based on a list of
factors. The ultimate disciplinary action of discharge can be
averted through aiseries of steps, listed in Section VIII, 1la.
However, the alternative to discharge is available, in effect, to
non-sensitive employees only, since Section VIII, lc, provides that
discharge 1s not precluded for sensitive employees even 1f they are

willing to complete those steps. Once discharged, the policy does
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not offer any path back to employment with the State. We note that
current regulations, N.J.A.C. 4A:4-6.1, generally provide for
disqualificetion from appointment for anyone previously removed

from public service for disciplinary reasons.

¥e believe that, while disciplinary action 1s sometimes
appropriate as a consequence of & confirmed positive drug test,
disciplinary action for gon-sensitive employees should not
6rdinarily be based on the results of a confirmed positive drug
test alone. For employees in sensitive positiohs.'separation from
- the sensitive position is generally expected, but lifetime
disqualification from public employment should not be the usual

consequence of a positive drug test.

Such an approach is consistent with the policies of some.
other stétes to which we can look for guidance. For example, in
Eansas, & non-probationary State employee who tests positive for
crugs for the first time is granted a leave of absence to
participate in a rehabllitative program. Refusal to participate
in, or failﬁre to successfully complete, such a program results in
& removal proceeding. Vermont law requires that any employee who
tests positive for drugs be referred to, and successfully complete,
an assistance program. The employee may be suspended for the
period of time necessary to complete the program (up to a maxzinum
of three months). The employée may not be removed from empleyment
unless he or she fails to successfully complefe a program or if he

or she tests positive for drugs at the conclusion of the program.
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In Maryland, if a State employee tests positive for drugs,
the appointing authority is to refer the employee to the State
Employee Assistance Program; the employee’s conduct, rather than
the results of the drug test, establish grounds for disciplinary
action. The appointing authority may require the employee to
submit to periodic testing. A second positive test will result in
& 30-day suspension of the employee. -A third positive result
warrants removal (simiiar to professional sports’ programs). Iowa
law requires that an employee’s first confirmed positive drug test
must result in a referral for substance abuse evaluation rathér
than disciplinary action. Failure of the employee to successfully
complete substance abuse treatment, or refusal by the employee to
undergo such treatment, will result in discipline up to and

including removal.

hBased on theée examples, & reasonable policy for non-
sensitive employees might provide that disciplinary removal is
appropriate: (1) baséd.on‘oonducp other than results of B drug
test; (2) when there is failure fo complete & treatment program
recommended after & previous drug test; or (3) upon failure of a
second drug test. In contrast, the Task Force policy, which calls
for disciplinary action ranging from written reprimand to discharge

in 211 cases, would emphasize an unnecessarily punitive approach.

For employees in sensitive positions who are subject to
diséiplinary removal based solely on drug testing results, wve
should recognize the benefit of rehabilitation and return to State

employment in another capacity. Accordingly, a sound policy would
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provide such empldyees with-the opportunity for participétion in a
treatment and aftercare program through the Employee Advisory
Service (EAS). TUpon successful'éompletion of the program, the
former employee should be consideréd<quaiifiéd for State employment
in a non-sensitive position. The Department of Personnel was
Joined in urging such an addition to the policy by the Departments
of Health, Eigher Education, Human Services and the Public

Advocate.

Incentives for Voluntary Rehabilitation

A sensible policy on drug testing would be one which
encourages participation by any employee, whether in a sensitive or
non-sensitive pdsition, in voluntary rehabilitation efforts.

Adain, & consensus within the human resources community and the
helping professions supports this view. VWhile the Task Force
policy includes & voluntary alternative program, the provisions do
no£ offer a true £ncentive, The policy states that disciplinéry
action in these situations “would not ordinarily be taken." Thus,
an employee with a drug abuse problem would be in fear by coming
forward and seeking assistance before the situation escalates. The
Department of Personnel, joined by the Depértment of Health,
believes that an effective policy should clearly state that in
these situations, disciplinary action will not be taken and the
State should encourage employees with a drug abuse problem to seek
rehabilitation and eassistance. Thus, in no case should an employee
who voluntarily seeks assistance be disciplined for coming forward

with the problem.
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State Employee Advisory Service

. Ancther cr¢tical inadequacy of the policy is its failure to
provide a uniform route for rehabilitation of State employees with
drug problems. For employees who receive a confirmed positiveedrug
tesﬁ and are not subject to disciplinary removal, the policy should
Lave provided for a mandatory referral to the State Employee
Advisory Service (EAS) and the mandatory completion of & program
recommended and appfoved by the EAS as & condition for continued
employmegt. A rTeview of the literature distributed to thevTask
Force, the presentations made by several experts, es well as the
policies of severai other‘states show a consensus regarding the
crucial role of employee assistance programs. Indeed; we have yet
t0 see a drug abuse or testing policy adopted by a public or
private sector organization having an employee assistance program
that does not require utilization of that program. The Task Force
policy, howe&er. does not provide a central role for the State’s
'employee assistance program. Rather, esch State agency would be
free to send its employees to any licensed rehabilitation programnm,

with or without EAS evaluation or approval.

The Department of Personnel, joined by the Department of Law
and Public Safety, urged a more definitive role for the EAS. The
reasons are clear. EAS is the statutorily established agency in
State government for employee assistance services. See N.J.S.A.
llA:6—26<b). Employer referral of State employees to EAS is
provided by regulation (N.J.A.C. 4A:6-4.10) in the |

case of any preblem which affects job performance, which certainly
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includes drug abuse. Assessment of the nature and scope of the
employee’s problem is essential prior to referral. An employee may
be addicted to more than_bne substance énd therefore require moie
speciéliZed treatment. The typé}of program recommended may vary
according to the em?loyee's individual situation, 1ncluding'family
circumstances and nature of employment. EAS coﬁnselors are trained
to meke these individual assessments prior to referral to treatment
prograﬁs. Programs for the treatment of drug abuse vary widely in
quality and success rates. EAS recommendations are based on the:

. track record of these programs. Referrals to drug treatment
programs directly frqm an appointing aufhority may lead tolgood
results -kor may lead to employee participation in a program which
is a costly failure and calls intovquestion the State governmenffs
entire effort to‘address drug abuse in the workplace. Finally, all
experts in the field of drug rehabilitation agree that mere
referral to a treafhent program is not enough. Monitoring of
progress, sometimes for periods up to two years, 1s essential.
Follow-up programs available through EAS are vital té tﬁe> |

rehabilitation of the employee.

¥e note the concerns raised by some Task Force members
regarding the ability of EAS to prbvide timely and efficilent
service to State employees with drug abuse problems, as well as its
referral of employees to rehabilitetion programs that may not be
covered by employee health insurance plans. These concerns are
well founded, but rather than suggesting improvements to the
program, the Task Force concentrated its efforts on bypassing the

EAS. Vith regard to EAS resources, the Task Force should have
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clearly and forthrightly recommended enhancement of EAS as a vital
component in the “war" against drugs. Insurance coverage for drug
_treatmegt program;,_especial;y for‘employees who are members of
Eeaith Kaintenéncé Oiganiiétions (EMO;s)F;s undoubtedly a serious
" problem. Again, the role of the Task Force should ha#e been to
£ind solutions. Consistent with its mandaté as stated in Exzecutive
Order No. 191, the Tﬁsk Force should have recommended regulations
or the énactment of legislation, if necesséry, vhich mandates
coverage of drug abuse treatment programs by ell health insurance

carriers, including HEMO’s.
Standard For Drug Testing

The final category of substantial disagreement with the Task
Force recommendations is an area central to the Task Force purpose:
determining when to impose drug testing. With regard to current
employeeé. the “"reasonable suspicion” standard may bé Justified for
employees holding sensitive positions. But- for the bulk of the
State workforce who are in non-sensitive positio#s, the Department
of Personnel, Jjoined by the Departments of Environmental
Protection, Euman Services e&nd the Public Advocate, urged a

narrower, more specific standard.

In public employment, there is & threat to public safety when
drug use occurs among certain categories of employees, such as
operators of public transportation vehicles, persons who are
Authorized to carry Veapons. and thdse wvho investigate criminal

behavior. Drug use by many other State employees, while clearly
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undesirable and inconsistent with an effective public service, does
not pose the same threat. For State employees in the “sensitive"
positions described above, legal as well as practical justification
can be presented for imposing a~drug'testing program. ‘For
employees who do not have these “sensitive; positiohs,'the State
will be hard pressed to justify the neéd for drug testing, unless
it is firmly linked to work performance, in the face of likely

challenges by employee representatives and others.

- There is an additional problem with & drug testing poli&y
vhich applies the same standard for "cause" testing to both
sensitive and non-sensitive employees. Based on the policies of
other public entitles, as well as the sample "Basis for Suspicion”
form appearing 1ﬁ Appendixz D, “reasonadble suspicion” would likely
be based upon certain facts or observations concerning the
employee, including such matters as poor attendance, declining work
performance, erratic behavior and conflicts with co-workers and
supervisors. Supervisors and oo—workers.are not diagnosticians,
especially of drug abuse problems. Such symptoms could be signs of
other problems: alcohol abuse, misuse of legal drugs, family
problems, depression, etc. But under a drug testing standard as
presented in Task Force policy, State govefnment supervisors might
be forced or tempted to make the assumption that such problems
arise from illegal drug use. A negative drug test may provide
legal exoneration, but the employee, hbwever. has been stigmatized
as a “possible“'drug user in the eyes of his or her co-workers,

and/or supervisors.
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Sending employees who exhibit certain, often ambiguous, signs
to be tested for drugs is also éontrary to the message given over
the years to superﬁisors through our Certified Public Manager (CPM)
program: hamely, don‘t diagnose the problem; father, get the
employee to recognize that there is a work-related problem and then
refer the employee to the Employee Advisory Service, which has
counselors trained to diagnose problems and recommend methods of

treatment.

For these reasons, a "reasonable suspicion“ standard should
not be used for non-sensitive positions. Drug testing of the non-
sensitive employee should be the extraordinary, not the ordinary,
respcnseAto workplace prbblems. For non-sensifive employees, drug
testing generally should be used only in the rare case when the
employee shows clear signs of duty impairmenp that. pose a danger to

the eﬁployee or others.

Testing of applicaﬁts for sensitive positions makes sense.
Unfortunately. the Task Force definition of applicant is not clear.
The Department of Personnel, Jjoined by the Department of
Environmental Protection.bhad suggested that,vfor purposes of
uniformity and consistency, the applicant testing policy should
apply to all individuals seeking employment in sensitive positions,
whether or not they currently hold other employment with the State.
Specifically, we proposed that the scope of the epplicant testing
policy, include those seeking promotion, transfer or other movement
from a non-sensitive position. However, théFTask Force policy, es

explained in the Commentary to Section V, would require testing of
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any current employee seeking “appointment" to a sensitiQe position.
Thus, testing would be required for an employee in a sensitive
p051tioﬁ'seéking promotion to another sensitive position (since
this may be considered an 'apﬁointmént“), but an employee
transferring from a non-sensitive position to & sensitive position
with the same job title could avoid the testing requiremént (since
such a transfer would not be considered & new “appointment”).

Thus, & clearer definition of "applicant” would be useful.

New Jersey Stafe government, as the largest single employer
in the State, should have a comprehensive drug abuse policy, with a
testing component. The Department of Personnel stands ready to
provide its resources in developing a policy which would servé as &a
model for other employers in this State and across the nation. The
recommendations contained in this separate Report represent views
of this Department énd also those of”other State agencies and
professionals in this State and acrossﬁthe country. We hope that
these views are carefully considered in the formulation of & policy

on drug abuse.




Appendix to the Report of the

Department of Personnel

Response to Employee with a Drug Problem

The following chart outlines recommended responses to certain

situations:

Employee
volunteaerily
seeks assistance
for drug abuse

Employee tests
positive for
+3illegal drug

use (first time)

Employee refuses
or falls to
complete
treatment program

Emrloyee tests
positive (second
time)

Employees in
sensitive positions

Employee must complete
EAS-approved treatment

and aftercare program;
employee moved from
sensitive position

during program; leave

of absence given if
necessary; no disciplinary
action.

Transfer or demotion
from sensitive position;
possible separation;

but opportunity for

EAS participation

and reemployment in
non-sensitive position

Separation

Separation

Employees in .
DQE"SQDS* ije st‘l tj OLns

Employee must complete
EAS-approved treatment
and aftercare program;
leave of absence given
if necessary; no
disciplinary action.

Mandatory referral to
EAS; required to
complete EAS-approved

“program; possible

discipline for conduct
other than drug test
result.

Separation

Separation
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ALFRED A. SLOCUM
PUBLIC ADVOCATE
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State of Nefo Jersey
QE?ARTMENT OF THE PUBLIC ADVOCATE

CN 850
TRENTON, NEW JERSEY 08825

October 19, 1989

Peter N. Perretti, Jr.
Office of the Attorney General
Hughes Justice Complex

CN-080

Trenton, New Jersey 08625

Dear Attorney General Perretti:

WILLIAM GEVERS
CHIEF OF STAFF

TEL. (609) 292-7087

Attached please find the Public Advocate's Minority Report
to the Cabinet Level Task Force on Drug Testing in the Workplace.

AAS:kmc
Enclosure

Sincerely,

e

ALFRED A. SLOCUM

Public Advocate

New Jersey Is An Equal Opportunity Employer




Btate of cNevfu- dersey

DEPARTMENT OF THE PUBLIC ADVOCATE
WILLIAM GEVERS

REC A SLOCUM
HBLIC ADVCCATE o \EF OF STAFF
: L L : cNeso - CHIEF OF S

TRENTON: NEW JERSEY 08625 ‘ TEL 1609) 292.7087
. FAX No {5091 599-9° 14

MINORITY REPORf OF THE PUBLIC ADVOCATE
FROM THE MAJORITY REPORT OF

THE CABINET TASK FORCE ON DRUG TESTING IN THE WORKPLACE

The Public Advocate submits this statement as a minority
report on the central recommendations of the maJo;{ty of the
members of the Cabinet Task Force on Drug Testing in the
wWorkptlace. This statement suppiements the Public Advocate’'s .
concerns, reflected in the Commentary, to speciflic portions of
the Majorlty Report. Governor Thcmas H. Kean, In Executtive
Order 191, expressed deep concefn over the broad societal
problems cregted by alcohoi and drug abuse, particularty as

those problems affect the workplace In the Executive branch of

State government. in recognltloh of the difficulty presented
by confllctlng Individual and socletal Interests, the Governor
drew together a broad Task Force to study the available

evidence toward the end of creating a uniform State policy that

“equitably balances employee rights with the State’'s vital
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Interests In public safety and In promoting and malintalining a
drug-free workplace." | .

Over the course of the last year, the members of the Task
Force_have_worked diligentiy In an attempt to fashion a policy
that cculd b; applied unlform!y acréss all Executlve agencles,
and that would equitably and effectively address the problems
of workplace drug Impalrm?nt. During the year's delliberations,
clear and fundamental differences of opinion among the members
appeared, and were vigorously deb?ted in an effort to str]ke a
palance between the government's legitimate interests and the
individual employee’s rlights. This Department finds, after
close conslideration of the record and of thg views expressed by
the other members, that thé balance struck by the majorlity Is
flawed from both a legal and practical standpoint. Iinltiatly,
the majorfty erred in construing the Ianguage of Executive
Order 191 regarding the need for a "uniform drug-test]ng policy
appl!icable to all State empioyees" to Indicate that the same
need for mandato?y drué festlné progr&ms exlists acroés all
executive agencies. The informatlon avallable to the Task
Force clearly supported the more sensible Interpretation of
that language, that every workplace has different difflculties
in ensuring workplace safety and efficliency, and that they
should, therefore, evaluate the need for drug testing on the
basls of thelr own circumstances; should they determine to
engage in testing, however, they should subject their employees
to testing only under the terms of a uniform, statewide testing

protocol. In addition, the majority’'s suggested policy has




three fundamental defects: (1) It sweeps too narrowly In
concentrating on urine téstlng as the‘prlmary mechanism tq
address the problems of workplaée substance abuse; (2) It
sweeps too broadly by requiring testing and reporting In
slituations that are counterproductive lnvterms of workplace
productivity; and (3) It Is unnecessarily and impfcperly
{ntrusive In terms of the privacy and dignity rights of workers
in New Jersey. |
Legally, the prbpﬁsed policy recommends a dramatic
modlflcatloh In the State’'s treatment of its workers in a way
that trenches on thelir fundamenta! personal! privacy rights. bt
Is a truism that every Individual has a right to privacy In his
or her bodjly functions and in his or her medical condition.
when government advances a proposa!l to Intrude on these privacy
rights, i; bears a heavy burden-of establishing the primacy of
its lnteresté over those of the Iindividual. Government may
not, without a strong showing of need, require a person to vold
urine under supérvlslon, or. . to reveal (through analysls.of that
urine) such private matters as pregnancy status, or the use of
antli-selzure or HIV medication. The majority’s ;egal analysis
supporting Its proposal takes an extremeiy broad view of recent
lnterpretétlons of thé Unlited States Constitution, and a view,
that Is simply unsupported, of the recent Intérpretatlons of
the New Jersey Constitution. In undertaking the balancing
requlre¢ uncer both charters, fhe ma jor ity welghts the
government‘'s interest heavily with conjecture and hyperbolic

’overstatement. and sharply discounts workers’' privacy
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Interests In Intimate bodl iy functicns and in their medical
condltions.

Practically, the punitive orlentation of the broposed\drug

tes{lng policy runs contrary to any attempt to gain workplace
productivity and safety throuﬁhftradltlohal management

techniques, which rely on thelmutual support and respect of

SUpervlsory and nonsupervisory employees. The proposed policy

encourages and In some cases requires supervisors and coworkers

to ferret out and report criminal activity -- regardiess of
whether that criminal activity affects a worker’'s abllity to
safely perform his or her dutles. ‘The proposed policy ignores

the context. of the State workplace, with its 80,000 workers,

and attémpts to deal with the safety and eff!é!ency of the
workplace as thouéh the workpltace is séparate f%om and
unaffected by the community In which It Is set. The proposec
pollcy emphasizes the punishment and banishment of WOrkers who
are “gu?ttyf of thé status of having a substanﬁe abuse problem,

rather than the rehabllitative and therapeutic opportunities

avallable to ald that worker to remain a productive part of

State government and of society.1 The proposed pollicy places
dverwhelmlng reliance on the abllity of éomprehensiveband

Intrusive testing and reporting mechanisms to solve a deep‘

1. See Robinson v. Callfornia, 82 S. Ct. 1417, 1420 (1882), in’
which the Supreme Court ruled it unconstitutional to punish a
person for his status, rather than his actions.
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medlcal/soclal/iega! problem. Without producing any meaningful
analysis of the scope or nature of the substance abuse problem
in the State‘government workplace, and without providing any
mezningful analysis of the overall cost of a comprehenslive
testing pollicy, the majority of the Task Force has advanced, as
the Iinchpin of the Stafe's response to workplace substance
abuse, the mandatory testing of a broad spectrum of State
emplioyees for the residue of {llegal drugs In thglr urine.
Alternatives to thl; intruslve mandatory and brobably expenslive
solution; through the enhancement of supervisory oversight and
therapeutic Interventions, were dlscussed by the Task Fofée.
but In the Majority Report recelve short shrift, |
notwithstanding evidence of the cost-effective ancd humane
nature of these op:lons.

The Publlic Advocate’'s concerns with the Majority's report
are described more fully below. First, the Majority's
analysis falls to addfess the probiems of workplace substance
abuse within the brohder soclal context. Second, Lt fails- to
address the probiem of substance abuse.coherently, choosing
Instead to sepzrate the abuse of |llegal substances from thev
abuse of prescription drugs, over-the-counter drugs, and, most
significantly, aicoho!l. Third, Its legal analyslis falls to
properly balance the government’'s concerns against the
Individual! rights of employees, as'ls required under the Unlited
States and New Jersey Constltutlons. Fourth, It falls to
address the avallable and effectlive alternatives to drug

testing. Fifth, It falls to acknowledge the inherent




{imitations on drug testing that render Its protocol

Iineffectlve and dangerous.

A. The soclial context of a workplace policy .

There can be no mistaking the serlousness of éhe problems
caused in today’'s scociety by substance abuse. We are all aware
of the violence in our citles caused by the lucrative llilegal
drug business, of the hundreds of millions of dollars of
unnecessary medical costs caused by alcoho! abuse, and the

manner In which drugs have threatened baslic soclial and moral

values among all income groups In our society. The human cost
Is even more staggering. We see |lves simply wasted due to
the effects of drugs and alcoho!l, lives of talented people,

pecople who had mucﬁ to give to others, only to find themselves
unable even to care properly for themselves or others due to
the tragic effects of substance abuse. People of good will In
all walks of |ife, whether they are cablinet officers In State
government, employers, or workers concerned about thelir safety
and the safety of those around them, all share the desire to do
the right thing, to’do their part to help socliety begin to heal
the deep wounds that continue to be cut by the misuse of legal
and {llegal drugs.

There can also be no mistaking, however, the daunting
challenges’faced by any person, agency or government that sets
out to attack the problems presented by substance abuse. To an

extent that we can only guess at, even after a year of
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deltberatlion, the probiem of substance. sbuse probably has
affected the workplace of fhe targest employer In New JerSey -
State government. Much of the‘eVidence considered by the Task
Force was anecdotal in nature; to the extent hard data was
considered, |t was drawn from a few executive agencles whose
exper iences in this regard are étmply not generalizable across
all of State government.

The recent history of gévernments' attempts to address thé
problem of shbstance abuse has taught us that 3t Is a problem
that defles simplification; It must be dea!%vwlth In a manner
that acknowledges Its wide effects 6n every aspect of Ilfe. To
artlficlally del!mit the scope of a workplace drug program by,
for example, re{ying too mﬁch on a punltlve’or law enforcement
orientation, is to ensure that we will be expending our time

and resources on one aspect of the preoblem only to discover

that we have ignored -- or exacerbated -- more serious problems
elsewhere. Our workers -- even those victimlized by substance
abuse -- are members of the Jarger soclety. |f we lose sight

of that fact, If we attempt to treat the State workplace as an
island i{solated from the reallfies of soclefy, we risk doing
more harm than good. | o

We must begin to recognize that sociefy's substance abuse
problems cannot be solved solely through ever-stricter law
enforcement technliques. The lure and proflts associated with
illegal drugs is too great. Dilfgent enforcement of drug laws,
even to the point of incarcerating every person known to have

trafficked Iin drugs, would not alleviate the probiem; the lure




and the profit are simply too gre&t.' Through providing
education and tréatment, however, we can both offer help to
those whose |Ives are being threatened, and reduce the market
for the sale of illegal drugs.

It Is In this soclal context that workp!ace drug testing
is being advanced. It has been salid that substance abuse Is a
“victimless crime," because no one but the abuser Is harmed,
and one cannot "victimlize" himself. (t must.be recognized,
however, that, as a soclety, we can victimize ourselves by
panicking In the face of wldespfead substénce abuse, by
dlséardlng the individual rights and freedoms that have liong
been at the heart of our legal system. We can similariy do
great damage to the workplace environment |f we abandon
br!nclples that stress the dignity of workers and the need for
cooperation tetween managemeht and werkers. A workplace drug
pollicy that demeans employees and ;ttempts to separate the
Issue of substance abuse from the workplace will be costly,
because, In treating the symptom rather than the ‘disease, It s
doomed to fallure. Rather, enllghfened public ppllcy wlll be
to encourage the rehabilitation of employees who are accurately
Identiflied as performing In an Inadequate or Impaired fashion,
regardiess of the cause, so that they may resume productlve
emp loyment. In addressing the problem of chemical Impalirment
in the workplace, care must be taken to appropftatély balance

the State’'s iInterest in workplace safety and productivity

against the fundamental!l Interest of workers in maintalning
their\privacy. We must also take care, as employers, that we
- 8 -
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do not destroy the reiationship of trust and cocperation that
is a heceséary component of any successful workplace. This
rejationship (s threatened when we charge supervisors with the
t;sk of pollclng the actlyltles of workers beyond that
necessary for safety and efficliency In the workplace, and when

vwe punlish workers for thelir status rather than their actlons.

B. The Nature of the Probiem

The people of New Jersey have a right to the service of
State employees ready and ableyfo perform their Jobs In a
competent manner, and State agenclies have a re§ponslblilty to
refuse to hire or retaln employees who, by reason of substance
abuse probliems or otherwise, are unable to perform thelr
duties.

As the largest employer Iin New Jerséy. State government
must be concerned with the effects substance abuse has on Its
'émbioyees, and It'mUst set an example of addressing the problem
In a humane, lawful and brudent fashion. The Task.Force heard
evidence of the scope of substance abuse nationally. As ls‘

noted In the commentary to The Majorlty Report, the National

fnstitute on Drug Abuse estimated that, in 1887, 18 miiilion
Amerlicans used mari juana, 9-12 milllion Amerlicans were
alcohotllcs, 10 million Americans misused legal drugs, 6 million




used cocaine, and 600,000 used heroln[2 in the comprehens|ve

Report of the Malne Commission to Examine Chemlical Testlng of

Employees of December 31, 1986 ("the Malne Report"),3 a broad
range of national surveysion the scope of substance abuse are
discussed, clting equally troubling fligures -- Including
statistics on the high cost to the health care system of
substance abuse. Maline Report at 10.

The statistics on the substance abuse problems of people
In the workforce are also troubllng. Commlssloner>Coye, o; the
New Jersey Development of Health, estimﬁted that 13-15 percent

of the natlonal workforce suffers from an addictlon to drugs or

2. There |Is some evidence that the use of Illiclt drugs, while
sti!{l substantial, has declined In recent years. The 1988
survey by the National Institute of Drug Abuse, of drug abuse
among Amer icans aged 12 and over showed a decrease of 37% In
the current use of Illiclt drugs compared with a simlilar
survey In 1985. In addition, users of any Iil1lfcit drugs
“within the last year" decreased about 25%. The survey did
find a continued pattern of heavy use within the .
cocalne-using poputlation. Statement by Louis W. Sulllvan,
M.D., Secretary of Health and Human Services, July 31, 19889.

3. The Malne Study Commisslon was created by a Resolve of the
Maine Leglislature, and was charged with examining the Issues
surrounding the testing of employees for chemical Impairment
In the workplace. Over the course of Its delliberations, the
Malne Commission heard from 43 speakers on subjects Including
the technlical!l aspects of testing, the scope of the substance
abuse problem, employee asslistance programs, law enforcement
concerns, management Interests and labor Interests. The
Commission was staffed by two attorneys, and was provided
with "“a vast amount of background Information In the form of
reports, studlies and articles." Maline Report, p. |, Appendix
A.




Aalcohol.d The M&ine Report estimates that 5-13 percent of the
national workforce has & sUbstance abuse probiem. Maline éeport
at 8. |

Dr. Coyé reported that the costs of substance abuse are
high. SheAéstiwated.the added health costs due to alcohol
abuse at $100 bllllion per year; lost productivity due to drug
and alcoho! abuse was estimated at $388 bitlion per year. In
New Jersey, 20 percent of the $3 blllion annual health care
expendlture |s devoted to alcohol-related lllﬁess. She also
reported that there Is a similar cost for drug prevention,
drug-reiated hcspltallzatlon, lost employment and criminal
Justice costs.

The above information easlly established that both drug
and alcoho! abuse Is a slgn(ficAnt natlional preoblem. A
préllmlnary issue to be addressed prior to a discussion of the
proper role In this crisis of the State as an employer |Is
whether the policy should address both legal! and Illlegal drugs.

l
In creating the Task Force, Governor Kean noted that drug and. \
alcohol abuse reduces employee efficlency and, “most \

lmportantly. Jeopdrdlzes the llves and safety of fellow

4. Molly Joel Coye, M.D., M.P.H., Commissioner of Health, was a
member of the Task fForce. On April 21, 1883, she addressed
the Task Force In her capacity as New Jersey’'s chlef public
heatth officer.

- 11 -
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emp loyees and clttzens.“5 Every speaker who addressed the

Task Force, and who expressed an opinion on the subject, agreed
that a workplace substance abuse program should deal
comprehensively with both legal and il lega! drugs. The
concerns for efficlency and safety with respect to workers who
abuse alcoho!l, over-the-counter drugs, prescription drugs or
Illegal drugs were described as intimately connected In both
effect and remedy. The Information avallable to the_Task Force
clearly establishes that alcoho! abuse afone poses a much
greater threat to workplace health, safety and productivity
than does the abuse of Illegal drugs, and that abuse of
over-the-counter and prescription drugs presents similar

dangers.

5. Executive Ordef No. 191, by which the Task Forde was creéted.
begins as fol lows: ’ ' :

Whereas, the probiem of drug and alcoho! abuse has
reached eplidemic proportions and Is adversely affecting
the |lives and safety of our cltlizens; and

Whereas, the abuse of drugs and alcoho!l In the
workplace, among other things, reduces Job efficiency,
Increases absenteeism and sick leave, and, most
importantly, Jjeopardizes the |lves and safety of fellow
employees and cltlzens; and

Whereas, the State of New Jersey has a vital interest
in promoting a safe and drug-free workplace and In
ensuring our cltizens that public safety employees do not
threaten life and |Imb due to the abuse of drugs or

alcohol.




Dr. Covye ;eported to the Task Force that the abuse of
afcohcl is the leading embloyee substance abuse problem, and
that, In the study of abuse‘of chemical substances by
employees, !f!egal drugs are found to constitute only a small
part of the probiem. ‘Shé warﬁéd that a concentration on
Illegal drugs could deflect afténtlon from the more serious
probliems presented by the abu#e of.alcohol, over-the-counter

and prescription drugs.

Dr. James Mastrl;hsl agreed that legal drggs present a
more serious problem than do illegal drugs. in pursuling the
goa1$ of ensuring fltnessvfor duty and the creation of a safe
work envlronment,.he warned that'}t woufd be *"silly If not
delus}onal“ to create a policy around Il legal drugs to the

exclusion of legal drugs. Nancy M!ller,7 dlirector of an

emplioyee assistance program, warned that a concentration by an

empioyer on 1ilegal subs;ances has the effect of "valldatling"

6. James Mastrich, Jr., Ed.D, is an employee assistance program
- consultant and a practicing psychologlist. From 13983-87 he

was Director of the Employee Asslstance Program's Counsellng
Services at Rutgers Medical School. He addressed the Task

Force on May 2, 18889.

7. Nancy M. Miller, M.S.W., A.C.S.W., C.E.A.P., is the Employee
Assistance Director for United Labor Agency. She addressed
the Task Force on May 2, 19889.

- 13 -
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the abuée of legal substances.8 Or. Robert Newman,g ch'!ef
executive offlcer of two New York Cilty hosplta!s, reported that
alcohol Is “far and away" the primary problem In workplace

substance abuse.

Materials avallable to the Task Force support this
assessment. Following Its extensive study, the majority of the

Maine Commission made the followling finding:

The Majority. . .calls attention to the fact
that all surveys and studies emphasize that
‘alcoho! Is the most common substance abused,
and that the costs caused by alcohol abuse
exceed the costs caused by abuse of all other
substances comblined by a wide margin. The
Majority finds that an inordinate amount of
time and effort are spent on eradicating the
use of lilegal drugs when the major cause of
employee and employer substance abuse
~diffliculties appears to be aicohol.

Malne Report,'b. 15. A publication distributed to the Task Force
from the State and Local Government Labor-Management Committee,
titled "Jolnt Solutlons té‘Substance Abuse: Public Employee
Asslistance Progfams" similarly found that “"{al]licoho! is, by far,

the most frequently abused drug."

8. In addition, the majority’'s dlstlnction between "“legal" and

“lilegal" drugs Is somewhat artificlal. Under some
clrcumstances, for exampie while operating a motor vehicile,
the misuse of "legal" drugs such as alcoho!l or over-the-

counter cough medlicine can constitute an unlawful act.

9. Robert G.‘Newman, M.D., M.P.H., Is the President and Chief
Executlve Officer of both Beth Israei Medical Center ang
Doctor’'s Hospital, In New York Clty. He has government and

private sector experience In the design of substance abuse
programs. He addressed the Task Force on May 2, 1888 both as
a publlic health expert and as a major urban employer.

- 14 -




in {ight of this information, the Task Force considered
whether {ts proposed workplace pollicy should address the orobleﬁ
of |llegal drﬁg abuse In Isolation, or In the context of the
broader problem of substance abuse. The Task Force>Chalrperson
formed the Subconmittee of Workplace Alcohol Abuse t0o examine
this question. The Subcommlftee reviewed the testimony and
information avallable to thevTask Force and reported, among other

things, the following facts to the Task Force:

= Approximately 18 miilion adults In the Unlited States
have aicohol abuse probliems; approximately 10.8
million suffer from the disease of alcoho!lism.

* Alcohol iIs a factor In nearly ha!f of all acclidental
deaths, suiclides and homliclides, Including 42% of
fatal motor vetictie accidents.

= Health care treatment costs for alcohollsm were
approximateiy $13.5 piltlion in 1883; at least 500,000
Amer icans were reported to be in treatment for
aicoholism and alcoho! abuse in September 1984.

- Health care costs for alcohol-related acclidents were
estimated at $15 billion In 1883; reduced
productlivity costs were estimated at $65.6 bililion.

Report of the Subcommlttee on Workplace Alcohol Abuse at page

10

3 The Subcommittee drew‘two conclusions:

10. The Subcommlttee’'s Report is bound with this Task Force
Report. The informatlion quoted above was drawn from the Fact
Sheet for Sixth Annual Report to Congress on Alcoho! and
Health, from the Alcohol, Drug Abuse and Mental Health
Administration, Public Health Service, U.S. Department of
Health and Human Services (Fall 1887).

- 15 -




= Aicohol abuse creates at least as grest a health,
safety and productivity problem In the workpiace as
does the abuse of |llegal drugs. ’

* A . drug program designed to enhance workpiace health,
safety and productivity should address the probiems
related to the abuse of aicohol as wei!l as other drugs.

Subcommittee Report at 7-8.

Notwlthstanding the language of E>:cutlve Order 151, the
Report of the Subcommittee on Workplace Aicohol Abuse to the Task
Force, and the unanimity of the cvldehce avallable to it, the
ma,orlty of the Task Force proposed a policy with the ﬁ&frﬁw
scope of mandatory testing the urine of employees for reslcue of

lllegal drugs. Thils narrower policy may serve a law enforcement

’,functlon of ?erretlng'OUt emp!oyees,wnovhaye used Illegal

11 N ;
drugs, put it clearly falls to heed the overwhelming evidence

t

§

that the effects of substance abuse on workplace heaiﬁh; S&fwty
and productivity can only be meahlngfulry addregsed by
confronting the broad spectrUm of the problem -- including
preécrlptsbn and‘oder-the-counte} drugsfand tﬁe.most pervasive

aspect of the problem, alcchol abuse.12

v ' 3 J v
11. We discuss more fully below the difficulties with wide-scatle
drug testing In serving even this law enforcement function.

12. It Is Ironic that common tests for alcoho!l use do, unlike
tests for other drugs, provide some‘reliable Indicatlon of
the level of impairment or Intoxlication, see "Scientiflc

(Footnote continues on next page) .
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c. Legal Issues

Prug testing imptllicates substantial legal concerns under the
United States andiew Jersey Constitutions. Wwhile the majority
finds support for its approach in recent federal decisions, there

are baslc unresolved Iissues under the United States Constitution

pfesented by the proposed policy. Furthermore, the policy Is at

odds with caselaw interpreting the New Jersey Constltution and
appears to conflict wlith basic values protected by the State

charter. Iin the following discussion, we shall set forth in turn

the principal legal issues under the United States and New Jersey

Constitutions.

1. United States Constitution

With regard to random testing, the criticatl and difficult

'determinatlon;under the federal Constitution -- what constlitutes

2 senslitive poslition subject to random testing -- Is i1eft to

another day. [Vvii(a)l]. Although we acknowledge tha£7the federal

courts have permitted the testing of some emplioyees Iin sensitive

positions, |t Is clear that the United States Supreme Court and

(Footnote contlinued from previous page)

Issues In Drug Testing," Councl! on Scientific Affairs,

Amer lcan Medical Associatlon, reprinted In 257 J.A.M.A. 3110.
3111 (June 12, 1887), but the majority nevertheless
recommends reilance on the latter, but not the former tests.

- 17 -




the lower federal courts have not yet sanctioned the testing of
all employees the government chooses to classify as sensitive,

See, e.g., National Treasury Employees Union v. Van Raab,

u.s. ____, 108 S.Ct. 1384 (1989) (Court sustained urlnaiysis
testing of Customs Service empioyees slated for promotions into
positions that involved elther Interdicting lllegal drugs or
carrying a firearm. However, the Court remanded the case to
determine "|f Customs Service has deflned [the category of
empioyees |lkely to galn access to sensitive Information] more
broadly than'necessary to meet the purposes" of agency program);

Harmon v. Thornburgh, 878 F.2d 484 (D.C. Cir. 1883) (Drug testing

permitted for Department of Just:ice employees holding top secret
clearances, but not of prosecutors In-criminal cases, and
employees with access to grand Jury proceedings); Nationa!l

Federation of Federal Empioyees v. Cheney, 884 F.2d 603 (D.C.

Cir. 1889). (Drug testing of certaln\employees in Army In
- certain positions upheid, while testing of Individuals In oimar

positions Invalidated); Hartness v. Bush, 712 F.Supp. 888 (D.D.C.

18885) (Drug testing permitted for certain asserted "sensltive
positions,* but not for others).

These cases reveal that the |ine between positions that can
be randomly tested and those that cannot Is not very ciear.
Determining what is reasonableness under the Fourth Amendmesnt Is
a fact-senslitlve undertaking; therefore, each of the pcsitions

which will be classifled as sensitive by a State agency and the




Department o©of Persdnnel wl!!»have to be carefuliy anaiyied under
the Unlted States Constitution to determine |f the position
should be considered “senslitive" for‘random'testlng purposes.
Since the iegal contours of senslflve-posltlons are relatively
undeveloped, there Is a virtual certainty, as the federal
exper!ehce reflects, that such classifications will be chal!enged
under the Unlited States Constltut}on. Consequentiy, we think It
Is premature for the majority to assume that rahdom testing of

sensitive positions In genera! passes federal constitutional

muster. If the federal experience and precedents are any gulde,
“sensitive" position determinations will spawn a considerable
amount of litigation, and the resolution of the proper scope of

random testing of senslitive Dositloﬁs in New Jersey under the
United States Constitution wiii have to be raflned on a case-by-
case basls.

Additlionally, the "reasonable suspicion" standard in the
policy, at least Iinsofar as It is applied to employees ln‘non-
sensitive posltions, |Is far broader than that tolerated by
several federal court declisions construing the federal
Cohstltutlon. The policy provides that reasonable suspltlon
means. "the existence of facts that provide a reasonable,.
objective basis to suspect that a drug test of an employée will
produce evidence of illegal use of drugs.* (VI(1)(a). This
sfandard essentially allows testing of the employee even if there

is no Iindication of work-related drug use or Impalirment of




peffofmance. in contrast, several federal cqurts'that'have
uphelid reasonable suspicicn testing have only done so on the
baslis that "1t must be conducted under circumstances exhlblting

individualized susplcion of on the job Impairment." Hartness v.

Bush, 712 F.Supp. 986, 992 (D.D.C. 1989). For example, In

Nationa! Treasury Emb{byees Unlon v. Lynz, 706 F.Supp. 934, 952
(D.D.c.v1sas), the district coufﬁ expkessly requested that the
reasonable suSDiclon drug‘testlng be based on “reasdnab[e;
artlcplated,ﬁnd‘lndlvldua!lzed susplcion that a speclfic employee
hay be under the Influence of drugs while on duty." §See alsco,

Bangert v. Hodel, 705 F.Supp. 643, 650 (D.D.C.) (Reasonable

suspicion testing must be conducted under clrcumstances
exhibiting Individualized suso!cfon or éh the Job impairment).
Undef the standards articulated In these declisions, the
reasonable susplicion standard In the proposed pollicy is woefully
short of federal constrtgtlona! requlrements.- wWe acknowl;gge

that the recent Supreme Court cases In Von Raab and Sklinner v.

Rall!way Labor Executives’ Assocliatlion, 109 S.Ct. 1402 (1989)

state that Individua!ized susplcion of a particular employee Is
not required “where the privacy interests mellcated by the
search are minimal, and where an lmportant governmental interest
furthered by fhe intrusion wduld be placed in Jjeopardy by a
requirement of Individuallzed susplicion.,* 1d. at 147. However ,
Skinner And Van»Raab only determingd that the govermnmental

interest In testing without Individuallzed suspiclon for the



sensitlive positions at issue in those cases outwelighed privacy
concerns., The Supreme Court has not yet had occasion to conslider
whether the individualized suspiclion regquirement can be discarded
for non—sensltlve positions, and the decislions of the lower
courts remain the final word on fhls Issue at the present time.
Consequent!ly, we take issue with the Majority’'s finding that
“[tlhere Is no authorlity addressing reasonable suspicion testing
of employees In noneéensltlve positions.” (Maj). Rpt. 77). There
Is lega! authority on this critlcal legal question, and it
creates serious doubt about the prOpf!ety of the Majorlity's
reasonable suspiclon standard.

The definition of reasonabl!e susplicion In the policy Is not
only too broad but also it Is hopelessliy circular. lf defles
bellef that supervisors, even w;th appropriate tralning, are
going to_be able to apply this test in any reasonably falr or
consistent fashion when tra!ned‘law enforcement offfcérs.have
stru@gled w.ith such a'standara'ln even more egregloug
circumstances. For these reasons, we objected to the majority's
fallure to Incliude an Iimpalirment standard in the reasonable
suspicion test for non-senslt!ve-positlons. Such a standard
would focus on Job performance considerations, with which
.supervisors are generally famlilar, rather than on an

Incomprehensible tautology that relles on speculation and

conjecture.




in sum.bthe ma jor ity appears to proceed from the legal
position that recent Supreme Court decisions have removed the
federal constltutlon&l cloud over drug testing.‘ Our reading of
‘cases interpreting fhe United States Constitution is less
sanguline about the legallity of the Task Force’'s policy under the

federal charter.

2. The New Jersey Cchstltutlon

There |s even greater doubt about thebconstitutlonaitty of

the policy under the New Jersey Consti!tution. The New Jersey

case law directly gddresslng drug testing Is sparse;13 however, -
the constitutional-flaws In the proposed policy are elther
ldentifled or adumbrated In several deciéions ¢onstrulng the New
~Jersey Constitution.
Premised on the récognltioh that as to ceftarn matters each
perscn has "a legal rlght‘fo be ;eft ;Ione.” the constitutional

right to privacy recognizes "that as to each Iindividua! member of

13. The only reported decisions are Matter of Carberry, 114 N.J.
574, (1989), where the Supreme Court declined to determine the
constitutionality of a "Well-Trooper" medlical examination as a
means of obtalning urine for unannounced drug testling, Id. at
587, and Fr. Orcer of Pollice v. Clty of Neward, 216 N.J.Super.
461 (App. Div. 1887), where the court Invalidated a mandatory
drug testing program for all members of the Newark Narcotics
Bureau as an unreasonable search and selzure under Article 1,
par. 7 of the State Constltution. See also, Allen v. County of
Passalic, 218 N.J.Super. 352 (Law DIiv. 18886). ’
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society there are matters private, and matters public." Bednarik

v. Bednarik, 18 N.J.Misc. 833, 851 (Ch. 1940). This right to
privacy includes “the right of every person toc be free from the

scrutiny of others In resbgcf to his private affalrs. . ." 1d.

As the court stressed In Bednarlk:

The Individual surrenders to soclety
many rights and privilieges which he
would be free to exerclise Iin a state of
nature, |In exchange for- the benefits
which he receives as a member of
society. But he is not presumed to
surrender all of those rights, and the
public has no more |icense, without his
consent, to invade the domain of those
reserved private rights than he himself
has to violate the valid governmental
reguiations of .the organized state of
which he Is a cltizen. {18 N.J.MIsc.,
at 651)].

The constlitutional underpinnings of this right to privacy are

found {n Articlie 1, par. .1 and Articlie 1, par. 7.

Article |, par. 1 of the New Jersey Constitution provides:
All persons are by nature free and

independent, and have certain natural

and Inallenable rights, among which are
those of enjoying and defending life and -
|iberty, of acquliring, possessing and
protecting property, and of pursuing.and
obtalning safety and happlness.

The protections of this provision have been applied to both
private employers and public entlitlies. See e.g., Peper v.

Princeton University Board of Trustees, 77 N.J. 55 (1978).

Moreover, courts In New Jersey have repeatedly recognlized that




Article 1, par. 1 of the New Jersey Constltution protects the

right to prlvacy. See e.g., McGovern v. Van Rlper, 137 N.J.Eq.

24, 33 (1945) aff'd in part, 137 N.J.Eqg. 548 (E. & A. 1946);

Bednarlk v. Bednarik, supra 18 N.J.Misc. at 650; Greenberg v.

Kimmei{man, 99 N.J. 552, 571 (1885) (the New Jersey Supreme Court
has “found a right to privacy impliclt In Articie 1, par. 1 of

the state constitution); In re Quinian, 70 N.J. 10, 40, cert.

denied sub nom. Garger v. N.J., 429 U.S. 922 (1976); State v.

Saunders, 75 N.J. 200, 218 (1877) ("1t s now settliad that the
right of privacy guaranteed undgr the Fourteenth Amendment has an
analogue In our State Constitution, N.J.Const. (1947), Art. 1,

par. v ., . ."); State v. Baker, 81 N.J. 99, 114 n. 10 (1878); In

re Grady, 85 N.J. 235, 250 (1881); Rlght to Choose v. Byrne, 91
N.J. 287, 303 (1582).

Although the preclise scope of the interests protected by the

New Jersey Constltutlional right to privacy has yet to be fully

dellngatedﬁ Stgte v. Saunders, supra, the courts in New Jersey
have recognized that the right to privacy enéompas#eé both”the
freedom of self-determination and freedom from I[nterference wlth
bodily integrity, as Qell as freedom from compelled disclosure of

private facts. See e.g., In re Conroy, 898 N.J. 321 (1985); In re

Quinian, supra; In re Jobes, 108 N.J. 394 (1987); State v.

Saunders, supra; Right to Choose v. Byrne, supra; In re Gray,

supra; In re Quakenbush, 1858 N.J.Super. 282 (Law Div. 1978);

Bednar ik v. Bednarik, supra, overruled on other grounds Cortese

v. Cortese, 10 N.J.Super. 152 (App. Div. 1852); In re Martin, 80




.

N.J. 295, 3186-318 (1882). These cases establish that aArticle 1,

par. 1 of the New Jersey Constlitution represents a cl=zar public

pollicy to protect both an indl!vidual’'s right to conflidentiallty

as well as the right to privacy against unwarranted Intruslions.

Simliiariy, Article 1, par. 7, which provides protectlion

against unreasconable searches and selzures, affords an individual

Fr. Order

a zZone of privacy protected by the State Constitution,

of Pollce v. City of Newark, 216 N.J.Super. 477. With regard to

random drug testing, this constitutional prihd{ple has been
invoked to strike down a program |lke that proposed by fhe

Majority. In Fr. Order of Police v. Clty of Newark, 21§

N.J.Super. 461 (App. Div. 1887), the Appellate Division, reitying

upon Article 1, par. 7 of the New .Jersey Constltutlon, held that

random drug testing In the absence of lndlvld&allzed susplclon Is

viofative of the search and selzure provisions of the
Constitution. Finding mandatory urine testing to be a highly

intruslive procedure, 216 N.J.Super. at 474, the Appellate

Division held that fhe State’s interest In testing did not

overcome the Intrusliveness of the search.

The majority seeks to distinguisn this decislion from the




.random testing proposed in the pollcy.14 However, the Majority

appears to Ignoﬁe that the dispositive polnt In Fr. Order was not

the fact-sensitive Issues the Majority clites (Maj. Rpt. 82-83),

but the iegal conclusion that, In the weighing of private and

public lntérests, “urine testing without reasonable

indlividual lzed suspicion is not a proper means to attain" the

government'’'s objectives. Id. at 475. As the Court observed In

terms equally apolf;able to the Interests asserted In the

Majority'’'s Commentary:

The abstract interest in enhancing
“public confidence" |s not of
sufficient welght to.Justify
sacriflcing the palpable privacy
Interests of pollice officers. And
sureily the general public interest In
enforcing drug laws cannot be permitted
to set &t naught the constitutional
protections agalinst unreasonable
searches and seizures. 1d.

The fallure to acknowledge the controlling significance of
-Fr. Order |Is also reflected Iin the Majority’'s sharp discounting

of the substantlal prlvaéy [ssues at stéke. As the Appe]late

Division observed:

14. Even though Fr. Order preceded the Supreme Court cases In
Von Raab and Skinner, the State decislon Is not at atl vitiated

by the federal opinions, for "“[s]tate law, tradition and policy
have teen glven privacy Invasions a degree of protection beyond
that afforded by the federal constitution." Fr. Order, 2186,

N.J.Super. 477.




Government monlitoring of urine involves

an iIntrusion upon a most private kind

of conduct. Both In concept and in

practice; that iIntruslion s prefoundly

demeaning. id. at 474,
while this interest was percelived by the Court In Fr. Order to be
so significant that |t outweighed any countervalling governmenta:
interests, the Majcritybhas chosen to strike a totally different
balance than that mandated by Fr. Order.

Beyond this "profoundly demeaning® iIntruslion, a drug testing

policy, whether |t Iinvolves random, applicant, medical or
reasonable suspiclion testing, Infringes upon "“the rignt of every

person to be free from the scrutiny'ofiothers In respect to his

private affalrs.* Bednarlk v. Bednarlk, 18 N.J. Misc. 651. For

example, urine tests can)be used to discover Information relating
to an employee’'s physlical or méntal condlition beyond the
Ildentiflcation of |llegal substances. An employee may have a
very good reason to keep thls‘lhformatlon, such &s leglitimately
prescribed medications for physical or mental disorders, from
pbelng disciosed ﬁo his or her employer. Yet, the employee will
be forced to reveal! this information to their employers as a
precautlon against nén-reactlvlty problems. (See pages 51~54,
infra); In fact, the sample "Drug Screening Medication Form"
appended to the Pollicy requires the employee to reveal! any
medlcations which he or she has taken during the past 30 days.

Furthermore, workplace drug tesflng-un)ustlfiab!y Intrudes

upon an indlvidua! empioyee’s reasonable expectatlions of privacy



away from his or her Jjob. As the Maine Commission recognized I(n

reachling a simllar concilusion:

An employer’'s economic Interest In an
employee’'s off-work activities Is only
vallid when those activities affect the
employee’'s performance In the workplace,
and even then, the empioyer’'s interest
Is Iimited to restoring adequate work
performance. No one can suggest that If
an employee’‘'s work performance |Is
suffering due to sexual probiems at
home, the employer should step In and
hire a private Investigator to determine
the precise source of the employee's
workplace problems. Similariy, an

emp loyer does not need to know preclisely
what substance an employee may be
abusing when he continually falis asleep
on his Jjob, or his performance drops
radically due to a substance abuse
problem. The employer'’'s Interest In the
work performance of his employee Is not
dependent In the lieast upon the actual
cause of the problem . . . Whether an

‘ employee s performing poorly because he
Is having marital problems, or because
he Is suffering from a substance abuse
problem, the effect upon the employer’'s

interest remains the same. It Is not
the role of the emplioyer to intervene
and pry .nto the employee’'s private llfe

away from the job so that he can advise
the employee as to what Is In his best
Interest.  (1d. at 41).

A federal!l district court framed the Issue |In even starker

terms:

We would be appalied at the spectre of
the police spylng on emplioyees during
thelr free time and then reporting
thelr activities to their employers.

Drug testing is a form of survelllance,
albelt a technological one.
Nonetheless, |t reports on a person’s

of f-duty activities just as surely as
someone had been present and watching.
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it Is George Orwell’'s '‘Blg Brother*
Socliety come to Illfe. [Capua v. City
of Plainfleld, 643 F.Supp. 150, 151
(D.N.J. 1988).

bThe chemlical surveillance of certain employees tﬁrough
random, applicant or medical drug testing Is even more pffenslve
to the right “"to be free froﬁ the scrutiny of others In our‘
private affairs," because It Is conducted without Individual lzed
suspliclion of wrongdoing, without regard to job performahce or
resoonslbllltle#. and the testing ltself falls to demonstrate
actual on-the-job impairment. Although Job performancé should be
tne primary, |f not sole, legltimate Interest of.the employef,
drug testing does not advance the employer;s_ablllty to recognilze
and address |Inadequate work performance, without respect to the
cause. Undoubfedly. New Jersey courts, would find It
constitutionally offenslive for an employer to peep through
windows, hlae under an employeels bed, eavesdrop on conversations
in a home or_slft through an employee’'s orlyate papers to
dlscovér evidence of an employee’'s oOff-duty actleties. It Is no
fess offensive, and probably more degrading, for an employer to
extract a persons’ urine to engage In thc same type of
Investigations. If the Justlflcatlon Ils that an employer can
inqulire lnio any factor that may theoretically affect an
employee’s performance, what would prevent an employer from using
the same rationale to Inquire (nto an employee’s sexual or

drinking hablits, financlal situation or other personal affalirs?




It |Is obvious that the Issue dividing the Task Force Is not
the right of an employee to use drugs. Nor Is It merely a
management questlion of the propriety of supervisors or co-
emp (oyees operating as law enforcement agents to root out drugs
In the workplace, Rather, the baslic issue, which the Majority
never directly conffonts, |s whether under the State Constitution
the State has the authority to lnquire Into and survei! the
detalls of |lts employees’ personal |ives to accomplish |Its
workplace goals. The New Jersey declislons strongly Indicate that
the Majorlity has struck the wrong balance under the State
Constlitution.

Furthermore, the New /ersey Supreme Court has recognlzed that
even where the Interest surporting an lncursion Into privacy
rlghts Is substantial, any such Intrusion must be [(imited by
adopting the narrowest means necessary to achleve the purported
purpose.

The Apbellate Division held and we
agree that |f the governmental purpose
Is legitimate and substantial .
‘the Invasion of the fundamental right
of prlilvacy must be minimized by
utlilizling the narrowest means which can
be designed to achleve the public
purpose. [Lehrhaupt v. Flynn, 140
N.J.Super. at 262, 2684; see Kenny V.

Byrne, 144 N.J.Super. at 263] (ln re
Martin, 90 N.J. 295, 318 (1882).

See also, Fr. Order, 216 N.J.Super. 470. The Majority has
clearly falled to follow this constitutional mandate because the

evidence before the Task Force was replete with numerous less
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intruslve means than rendom dkug testing to address workplace

performance problems.

Filnaliy, the reasonable suspfclon drug testing In the
proposed pollicy fares no better than randcm drug testing when
scrutinized under the New Jersey Constitution. We have already
set ocut the federal deciélons which call the reasonabie suspiclion
standard, as defined by the Majorlity, Into serious questlon.
(supra at p. 20). In light of the substantial welght accorded
personal prilvacy under the New Jersey ConStItQtion, it Is likely.
that state courts lel apply a hore rigorous standard_when
directly confronted with a challienge to the content of a
reasonable Susplclon standard In the drug testing context. Cf.

Fr. Order, 218 N.J.Super. 477. It Is also important to note that

one state court has done just that and could serve as a

persuasive authorlty for New Jersey courts. In Horsemen's Benev.,

v. State Racing Comm’'n, 532 N.E.2d 644, 652 (Mass. 1988), the
Supreme Judiclal Court of Massachusetts has, at least In the.
context of |lcense of a Staté'Rgc[ng Commission, construed Its
sfate constitution to reguire that teétlng on reasonable
suspicion contain the réqulsltes of probably cause. The cour
therefore, required “reliatle, speciflic obJective facts" th/
“sufficlent to warrant a prudent person’s belief that a I
more brobably than not has used I(llicltt drugs."” ld. ’In

thils conclusion, the‘court found the deffnltlon of reas’
suspicion, which Is simllar In many respects to that i

the Majority [compare id. at 646 with Pollcy at VI(1



contaln “vague terms [which] allow Impermissibly broad
discretion, . . . and are an Iinvitation to arbitrary and
discrlmlnatory chqlce of subjects for testing.” Id. at £52. New
Jérsey courts seeking to protect the strong'prlvacy lntereéts
under the State Constitution are lilkeiy to find the circular
definition in the Policy to be a similar *“fnvitation to'arbltr;ry
and dlécrlmlnatory cholce of subjects for testing."

As the above discussion reveals, In an effort to attacg
substance abuse In the wofkﬁlace, the Majority has formulated a
pollicy that |Is shrouded In constltutlénal doubt under the Unlted
States and New Jersey Constitutlions. The constitutional flaws
are not marginal of of minor significance, but go to the heart of
the bdlance struck byvthe majority - a balance that could |
substantially transform the character ¢f our State working
environment In derogation of the most fundamental constlitutional

rights protected In a free socliety.

D. Responses to Workplace Drug Abuse

The members of the Task Force were Qulickly able to agree that
substance abuse presents signiflcant soclietal problems, and that
the State, &as a pfudent and responslbfe employer, should take
steps to safeguard the health, safety and productivity of the
workplace agﬁlnst any threat posed. The Task Force received
information on a wide array of responses to the threat of

workplace substance abuse, Incl!uding enhanced supervision cf




employees, the strengthening of employee assistance programs, the
use of métok coordination tests, and education ﬁrogfams for
employers and subervlsors.i The information provided to the Task
Force indicated that thése alternatives provided non—lniruslve,
cost-effective methods of addressing workptltace issues.
Notwithstandlng this lnfofmatlon, the maJdrity proposeﬁ a policy
prémlsed on mandatory urine testing, and featuring mandatory
punitive fesponses to Indications of the use of |llegai drugs --
whether or not the use-affecfed workplace performance.

As we explain more fully above, the New Jersey Constitution
requlreS that the State demonstrate thé,absehce of reasonable
alternatives to a urine testing program in order to Jjustify the

need to subject employees to procedures that are, “In concept &and

In practice,. . .profoundly demean!ng.“ anaternal Order of .

Police v. City of Newark, 216 N.J. Super. 461, 47C, 474 (App.

Div. 1887).

The majorlty report advocates mandatory urline testing as a
. means of identifying State employees who have used illegal drugs.
The broad sweep of the majority’s proposed policy ind{catés that
the identification of employees who have used drugs is advanced
as a law enforcement tool, or as an end in Itself, rather than as
a means for ensurlng workplace safety and productivity. The

Court |in Fraterna! Order of Pollce, however, made it clear that

mandatory testing for criminal conduct |Is disfavored under the

New Jersey Constltution absent indlividuallzed reasonable

It

suspfclon or probable cause. 216 N.J. Super. at 470-71.




applied a balancing test, however, to the situation In which the
Sfate as an employer advancés interests In Impaired job

per formance and public risk. 1d. at 472. In such clrcumstanées,
the State seeks Identiflication of drug users not as an end In
Itself, but rather as a means to serve the goals of workplace
safety and efficiency. The balancing test applied by the Court
requires consideration of whether reasonable alternative means
are avallable to address the leglitimate governmental Interests in

safety and productivity. id. at 470.

1. Effective alternatives to urine testing exist.

Several! of the witnesses appearing before the Task Force
‘testifled that methods of addressing workplace sﬁbstance abuse
ex|st, and that these methods provide effective aiternatives to
urine testing.

Or. James Mastrich provided substantial !nformat{on and
materjalis on effectlive employ;e asgis;ance programs (EAPS). He
descr}bed the modern EAP as staffed by experienced mental heélth
professionals who are able to directly counsel and refer to
appropriate treatment employees with chemical dependency'
problems. To be effective, EAPs must be viewed In a poslitive
light by employees —-- they must not be viewed as punitive or
disciplinary agencies. The Importance of thils emphaslis was
explained by Dr. Mastrich’s testimony that 80% of EAP referrais

are self or family referrals.

-



Historically, Dr. Mastrich explained, the effectivepess of
EAPs has risen when they are‘voluntary, confldential and
supported by management; their effectiveness has diminished when
they have been viewed as a component qf workplace discipline.
The linking of drug testing, with punitive sanctions, to EAPs
would diminish the effectiveness of the management response to
substance abuse. An emphasls on testing and discipline woulq
make supervisors hesitant to “"accuse" a worker of substance abuse
problems, and wbuld make‘workers more secretive and less wllling
to come forward for help. In Dr. Mastrich’'s view, EAPs,
including well-designed training programs. for supervisors, are
effectlve means of advancing safety and efficlency in the
workplace. The lns£ltutlon of broad urine testing would |imi.t

the effectiveness of EAPs without offering any correlative galn.

Broad-based drug testing offers the promise of a "quick fix,6" but.
that promise Is more Illusion than reality.
Nancy Mlller similarly testified that her experlience in EAPs

demonstrates that confidentlaﬁ counééilng, referral and
treatment, they offer the best opportunity for addressing the
problem of workplace subﬁtance abuse. Introducing the "quick
fix" of broad-based drug testing would hamper the effectlveness
of EAPs.

Dr. Robert Newman emphasized the effectliveness of education
In the wquplacc -- particularliy the education of supervisors.
The key to addressling workplace substance abuse is to train

supervisors to be sensitive to work performance. The supervisor,




on detacting problems in work performance, should then respcnd as

effective supervisors have always responded -- through referral

to EAPs, counseling or discipline, as appropriate in each case.

Dr. Molly Coye also emphasized traditional, effectlive
management technliques as mofe effectlive than broad testing
programs. She testified that the American Publlic Health
Assocliatlon and the American Occupational! Health Association have
reported that there Is no sclentific evidence that-routlne drug
testing |Is effective in addressing the problem of workplace
substance abuse, and that there I|s therefore no basis for finding
that routine drug testing Is useful In addressing problems of
safety and productivity. The evidence that exists Is, she said,
misleading because it |Is anecdotal Iin nature and the studies have
not been propér!y centrolf=d. There Is no reliable evidence that
broad testing programs are worth tﬁ;.problems and cost they cause
management. |

In ;ont(ast.:severa! studies considered by the Task Force
detalled the efféctlvene;s -~ lIncluding the cost-effectiveness --
6f EAPs and other traditional managément strategies. A
publilicatlion of the State and Local Government Labor-Management
Committee reported:

The cooperative labor-management approach to
the treatment of substance abuse has had a
tremendous Impact on the workplace.

-* Sixty to 80 percent of the cases
ldentifled as alcohollism have
returned to a fully productive
job status.

* The Iimited statistics on all

other drugs reveal that
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approximately 60 percent of those
who seek treatment for substance
abuse recover.

* Employer Iinvestment in EAPs has
ylelded a return of $3 to $5 for

every dolilar spent.15

A 1985 study by the Department of Health reported similar savings

from EAPs in increased employee productlivity, less sick time and

gbsenteelsm, and reduced medical benefits clalmed.16

-

The Task Force's Subcommlttee on Employee Assistance, [n Its
report titled Employee Assistance - An Alternative To Testing,

reported the following to the Task Force:

EAPs are cost-effective, humanitarian Jjob-
based strategles for helping empioyees whose
personal probiems are affectling their work
performance. Most basically, an EAP Is In
olacé to conserve human resources, baiancling
economics with empathy. 1t is a win-win
proposition for employees and management:
EAPs are confidential! and nonpunitive. They
affirm three Important ideas:

f) Employees are valuable members of the
team;

2) It Is better to offer assistance to
employees experiencling personal
problems than to discipline or fire
them; and .

15. Joint Solutjdns to Substance Abuse, tate and Local
Government Labor-Management Committee.

16. The Cost-Iimpact of Employee Assistance Programs, New Jersey
Department of Heailth, Division of Alcohollism, Occupational
Section (October 1885).
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3) Recover ing emp loyees pecome more

productive and effectlve.17
The Maline commission spoke out cleariy on ﬁhls issue, both
to express approval of.EAPS in combatting the effects of
workplace substance abuse and to d\stlngulsh these programs from
workplace drug testing programs:

Employee asslistance programs and workplace
education on substance abyuse are viable
alternatlves to workplace substance abuse
testing. .

s = =

The Ma jor ity finds that an employee
asslistance program, coupied with an
effectlve-rehabllltatlon program, can
adequately address suybstance abuse problems
in the workplace.

= % =

we reject, however, the arguments made bY
employers that the effectlveness of EAPs can
be enhanced DY the use of testing. * = = Al
of the EAP speclallists testified that a
crucial factor of an EAP's success 1s the
element of mutual trust; 2 testing program
which forces an employee into an EAP wlthout
nis consent destroys that trust, and thus
will actually inhiblt the effectlveness of

the EAP.18

Like the wltnesses pefore the TaskK Force clted above, the Maine

Commission conc tuded that 2 comprehenslve, cooperative management

17 . Report of the Ssubcommittee on Employee Asslistance, pound In
this rReport, at page g (footnote omitted).

18. Maine Commlission rReport, supra, note 3, at 47-48.
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approach utiltlizing EAPS is the most effective means of addressing
workplace substance abuse, and that broad drug testing programs

would impalir the effectiveness of such a program.

2. Mandatofy drug tests harm the workplace.

The danger of workplace drug testling programs go beyond
thelr negative effects on EAPS; they threaten to overshadow all
other approaches -to substance abuse in the workplace. This fear
has been, In large part, borne out by the delliberations of the
Task Foree where the focus on the development of a policy towards
drug testing predominated, dwarfing all other workplace concerns.
1Yet. every expert who testified before the Task Force recognlzed
that the key to fulfiliing the goal of a drug-free workplace |Is
an educated workforce that understands and can identify the sligns
and symptoms that might Iindicate that a company worker has a
. problem, regardiess of the ngture of the probliem. Mqreover, one
'cannot overeétlmate the Importance of establishing a workplace
pnv!ronmént where employees understand that thelr supervisor |Is
(1) receptive to an employee'’'s problems; (2) eager to offer help
to overcome these problems wlthout jeopardizing the person’'s Job;
and (3) willing to assist the employee In regaining his or her
status as a healthy, productive worker.

Many factors can contribute to decreased productivity or

absenteelism, Including the e»cesslve use of cligarettes or




alcohol, marital or financial problems, or work-related stress.
The actua! effects upon an emplioyee’'s work perfprmance Iln each of
these cases may be Indistinguishable from simllar problems_caused
by substace abuse.

In each case, the State’'s performance expectations can be
served, wlthout drug testing, by tralining supervisors to evaluate
the problem and discuss the unsatisfactory workplace performance
with the employee. The supervisor can theh refer the person to
any appfoprlate employee assistance program to eva!uatg and
add}ess the emp!oyee’s needs. This type of sensible, cooperative
workplace response satisfles the State’s legltimate interest In a
safe and productlive workplace without the need to forclbly pry
Into an employse’'s private |Ife. The use of dfug testing In the
workplace adds nothing to thg State’'s abllity to recognize and
address |nadequate performance. |

Dr. Robert Newman, a physican, a chemical dependency expert,
and a mﬁjor urban employer as CEO and President at Beth Israel
Medical Center and Doctor’'s Hospital In New York, emphasized to
fhe Task Fofce that people who use drugs do care about thelr
health and well-being, and that they can be helped, especlally If
thelr seeking help would 6ot Jeopardize their employment.

The widespread rellance on drug testing encouraged by the

"Task Force majority Is diametrically at odds with such a

workplace environment. The policy does not focus on adequate
performance, a princlipal public policy goal in the State Civl|
- 40 -
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Servicé Act, N.J.S.A. 11A:1-26, but seeksTto utlll%e drug testing
to purge the workplace of (iilegal drﬁgs w!thoqt regard to
per formance-related goals. The majority cohsldered that testing
may iegitimately be used to combat genera! substance abuse
problems In soclety, and formulated a policy as &8 method of law
enfofcement for the lidentiflication and disclpllnlng (and possible
criminal prosecutioh) of persons whose urine contains traces of
drugs. |

‘ln lts zeal to address substance abuse, tﬁe majority
confuses the legitimate role of an employer In our soclety.
Simply put, it Is ltaw enforcement agencleé that have the
responslplIWty under our stafutes to roct 6ut crimina! behavior,
subject, of course, to the constraints of-the Constitution In
pursulng fhese efforts. Thelr ro!e'shOuld be kept entirely
separate and distinct from non-1law éhforcemeht personnel . Making

supervisors or co-workers surrogates or agents for law

enforcement blurs this distinction and witl undoubted!ly have
unfortunate and damaging consequenées in the workplace. In
short, It Is a dangerous precedent to authorize private clitlizens,

even those In the public sector, to perform tasks normally
reserved to law enforcement agenciles.

Drug testing also dramatically changes the nature of the
workpliace environment. This point was emphas!zed by testimony iIn
1986 before the Malne Commlission To Examine Chemlcal Testing of

Employees. Speciflcaiiy, the Commission heard from the Vice




President of a company that makes preclision Instruments that
contro! hazardous materlals .in chemica!l plants and refineries.
(Appendix E to Report). Although this witness testliflied that
“[1)f our equipment doesn’t work right - peopie dile,* his company
refused to engage In drug testing for a variety of reasons. Jd.
at 83. .The most Important reason clited by this employe was "the
damage It would do to the attlitude of [the] entire workplace."
Id. at 94. As this witness cogently explained:

It would undermine everything we try to

do to earn our employees’ trust and

commitment. To begin with, It would be

an act of distrust on our part. Instead

of trusting our emplioyees to come to
work physically and mentally prepared to

work, 1°'d be treating them |lke sneaky
: children who have t0o be watched :
constantiy. And | have never seen

anything turn emplioyees off so fast as
the feeling that management distrusts
them. Drug testing also undercuts our
policy of respecting our employees’
E rights by attempting to pry Into their
/ private |ives and tell them what they

can and can‘t do on their own time, In
! thelr own homes. And |If we treat our
employees that way we will soon go from

having a group of loyal dedicated people
to having emplioyees who are suspliclous
and antagonistic. The lost quality and
productivity this would cause are
immeasurable. W2 have mostly good hard-
‘worklng people at our company, and we
can’'t polison our entlire company
atmosphere in an unrelliable attempt to
catch a handful of possible drug
abusers.

Similarly, Dr. Newman stressed that a punitlve environment,

including one based on broad mandatory urine testing, Is harmful



to tradfticn&l. effective management techniques. A"punltxve

atmosphere squeliches educational efforts, and {imits self-

referrais. it impalrs tradlitional, effectfve supervisory

techniques by Imparting a false sense of securlty on supervisors

and by maklng a supervisor heslitant to‘ldentlfy a problém

emp ioyee. In his experlence, drug testing, whenever [t Is

impliemented, causes major empioyee dlsrubtlon because |t fs
overzealously utillzed.

In light of the particularly sharp differences of opinion
about dfug teStlng'between ngor and hénagement volﬁed during the
Task Force’'s dellberations, we have llttile doUbtithat drug
testing will be & divisive |lssue In the State workforce. It plts

supervisors against staff in an adversarial relatlonship that may

oe counter—productlve‘to the effective achlevement of the State’'s

responsiblilities. Supervisors will fall back on testing in order

to Insulate themselves from criticism for erratic behavior by an
employee, and workers will be encouraged to report the siightest

actions which could be related to drug use, but which may stem

from other problems or concerns. 1t Is very disturblng to think

~that petty office Jealousles or antagonlsms can now be fanned by
reporting a co-worker or supervisor for reasonably susplicious
behavior, and thereby trigger the possibllity of a drug test;
When the workplace degenerates Into a place whefe an employee

could be subjected to drug testing because of an anonymous

telephone cail or report, the State and the public will suffer.




Certalnly, the draft policy creatées a §ltuat{on which Is open to
abuse by dnscrupulous, ftl-wilted or mefely'hlslnformed
individuals who could feadlly employ a&a drug testing program to
fabricate groynds to dtsclbllne or terminate undesirable
emplioyees or harass selected emp!oyees.

"Finally, the adverse effects upon the wofkpface would be
llkely even I f drug teﬁtlng were an Infalllble‘scfentlflc‘method.
However, that Is simply not the case, and technical flaws In the
testing and pctentlﬁl human errors Increase the |ikehllhood of
destructlive consequences for the workplace. These could Include
falsevaccusatlon of employees based on Incorrect test results,
and the actual or perceived unequal treatment of similarly
situated employees.because of different Jjudgmental
lnterprétatlons of test results by the reviewing indlividuals.

Indeed, the program appraved'by the Majority Is eQen more
punitive than that of certaln federal departmcnts where Interest
in public safety Is no less significant. Speclflcalfy, the
United States Departmént of Transportation, Iin its plan for
testing emplioyees whose jobs have a direct Impact on public
health, safety or national secuflty; has Incorporated a fea£ure
that |Is str[k}ngly absent from the proposed policy. An employee
in these positions who test positive will be assigned non-safety
or ncn-security dutlies, but may not be discharged solely because

of a single positive drug test. Amer |can Federation of

Government Employees, AFL-CIO v. Skilnner, F.2d (1888




w.L. 102331). In contrast, the Majority’'s pol!icy permits

discharge of a sensitive employee after a singie positive drug

test and does not provide the lndlvldua[ with the option to work

in a nQn-sensltlve poslition.

Limits on the usefulness of drug tests

E.

As we describe more fully above, a subStance abuse bo!lcy

N

premised on broad mandatory'ur!ne‘testlngbIs’counterproductlve

because it interferes with more tested and effective management
- tools for maintaining workblace safety and efflclency. we

describe more ful}y below the legal difficulties presentec by

such a urine testing pollcy. These policy-based and legal

difficulties aside, however, urine testing for Illegal drug use
in the workplace has three very practlcar drawbacks: It does

nét, and cannot test Impalrment, but rather tests for historical
exposure to a drug; even wlth respéct to testing for historical

exposure, |t presents a very real risk of the erroneous

ldentification of an employee, with the attendant risk of job

discipl!ine, including discharge, public humiliation, and even

referral for crimlinal action; and it requlres, for accurate

results, the disclosure by the employee of private, health

related Informatlion that the employer has no legitimate Interest

in learning.



All authoritles agree that current!y‘avallab!e urine tests
for traces of |llegal drﬁgs do not measure whether a perscn is
presently, or even whether the person was In the past, mentally
or physically impaired by exposure to the drug. As the Councl!
on Scientiflic Affairs of the American Medical Association stated
the Issue:

Within the limits of accuracy of the tests
that are used and the administrative securlty
of the program In which these tests are
carried out, drug testing oniy differentiates
between persons who have exposed themselves
to the drugs beling tested for and those who
have not. The resulits do not give any Indi-
catlon of the pattern of drug use (method of
administration, frequency of use, time of

last use, or amount used), of whether the

Indlividual abuses or is dependent on the drug,

or of whether an individual Is impalred

physically or mentally by the use of the

19 .

drug.
Witnesses who appeared before the Task Force, Iincluding DOr.
Morgan and Dr. Sapersteln of the State Police Lab,?o_agregd that
urine testing for f(llegal drugs simply does not test for

Sclentiflc Affalrs, Amerlican Medical Assoclation,
reprinted Iin 257 J.A.M.A. 3110, 3111 (June 12, 1887); see
also "Screenlng for Drug Use" Technical and Socilal
Aspects,"” J. Grabowskl!l and R. Lasagna, Issues In Science
and Technology (Winter 1887), p. 389.

/ 19. “Sclentlfic Issues In Drug Testing," Councl! on

20. Dr. Richard Sapersteln, Chlef Forensic Scientist
at the State Pollice Laboratory, testified on
May 2, 1988 on the technical aspects of drug testing.
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intoxication or impairment; It tests only for exposure to an

I111egal substance.

Because the tests are unable to gauge whether anm employee

is !nfox!cated or Iimpaired, they are inappropriate instruments

for determining whether an employee Is able to perform his or her

job safely and effectlvely.z1 The use of these tests, then, to

make decisions on appointment and disclipline runs afoul of the

publ!ic policy of this State, as encoded In the Civil Service Act:

It Is the public policy of this State to
encourage and reward meritorious performance
by employees In the public service and to
retaln and separate emplioyees on the basis
of the adequacy of their performance.

-

N.J.S.A. 11A:1-2(c) (Emphasis added.) .Similarly, the tests are
lll~-sulted to achlieve the goal set out In Executlve Order 181, to

ensure the health, safety and effliclency of the State workplace.

21. Dr. Robert J. Pandina, Scientific Director of the
Center of Alcohol Studies, Rutgers University,
testifled on Aprii 21, 1888 before the Task Force,
and indicated that In some cases drug users may
suffer from a "hangover effect"” even after they
are no longer intoxicated. it is undisputed,
however, that no urine test Iis capable of detecting
either Iintoxlication or "“hangover" caused by
illegatl drugs.




in additlion to this inherent jimltation In drug testing,

the urine tests discussed by the Task Force are subject to error

in Interpretation and administration. The proposed protocol
anticipates the use bf an Initlial screening by enzyme multiplled
Immunoassay technique (EMIT), followed byva gas
chromatography/mass spectrometry (GC/MS) test. The Task Force
heard evidence of two types of errors that arise thﬁough this
protocol -- cross-reactivity, and human error In adhlnlstratlmn
or interpretation.

In thelr testimony before the Task ForCe, both Dr. Morgan
and.Dr. Coye testifled that urine tests»for lilegal drugs are
subject to error In the form of crdss-reactlvlty. Thls error
occurs when a test indicates a positive response for an |llegal
drug, when the substance triggering the positive response is not
an illegal drug, but rather a chemically simliar legal substance.
It Is well-establlished that cross-reactivity with, e.g., poppy
seéds, over-the-counter drﬁgs,hand'herbal teas can cause a

positive test due to cross-reactivity in one or both of the




tests.22

The second inherent broblem presenited by drug ¢esting
arlses from mistakes made by the workers perfofmlng the tests.
Even |f fhe tests were perfectly accurate In theory, the fact
that the tests are subjet to human error &t severgl stages
counseis cautlon In relying on them for discipliine and hiring
declislons. Studlies of th; EMIT test have demonstrated that
laboratory error produces a wide range In accuracy of fesult§,

resulting In hlgher false positives and false negatives than the

test is able o produce in ideal clrcumstances.23 The GC/MS
test, which Is used to confirm a positive EMIT test, Is a

complex test requliring “"careful attention to specimen

preparation" in the laboratory for correct results.

22. See R. DeCresce, et al. Drug Testing in the Workplace,
Amer ican Socliety of Clinical Pathologists and Bureau
of Natlional Affairs, Inc. (1988), p. 99; “Sclentiflic
Issues In Drug Test," supra note 18, at 3113; Maline
Commission Report, supra note 3, at 23; R. Struempler,
"Excretion of Codeine and Morphine Following Ingestion
of Poppy Seeds," 11 Journal of Analytic Toxlicology 97,

88 (19887).
23. J. Morgan, "Problems of Mass Urine-Screening for
Misused Drugs," 18 Journa! of Psychoactive Drugs

305, 314 (1984).

24. Drug Testing In the Workplace, supra, n. 22 at 93.




Both igsts require the preparation of the sample In
unadulterated géndltlons and the correct interpretation of the
reﬁult of the test by laboratory personnel. In 1985, the Centers
for Disease Control performed A study of the accuracy éf 13 drug
testing laboratories connected with methadone programs. The CDC
reported a high error rate, Including both faise positives and
falsz negatives. The laboratories evaluated by CDC produced
falise positive test results of up to 6 percent for cocaine and 10
percent for morphine. The faise negative results were
astronomical -- up to 100% for some |aboratories for some drugs.
The CDC concluded that the study demonstratgd "wldespread,:
ser lous shortcomings In the laboratorlies," lack of uniformity In
standards, poof communlications between the faclllty.requestlng
the test and the laboratory, and “minimum quality control

requlrements."25

Commentators have noted that the expansion of drug testing
over broader populations, using new laboratories, Drésents a real

possibltity that false poslitive results will be produced, through

25. H. Hansen, et al., "“Crisls in Drug Testing: Results
of CDC Blind Study," 253 J.A.M.A. 2382, 2386 (1885).




errors as simpie as contamination or mls!abe!ing.zs The tests

require many human steps, and an error at any step of the way
could produce an lnaccurﬁte result.

The testing, then, Is technically complex and subject to
_human error, scme of whlch can be moderated by regular cutélde

evaluation and bling testing of Iaboratories.27 In 1ight ©f this

posSIblTlty'of error, the drug testing protoco! suggested by the
task force must be viewed with caution.

The third Inherent pro>lem in the erg testfng protocol
recommended by the ﬁajorlty Is the requirement that employees
reveal their use of medlications that have no bearing on their
work performance and &s to whizh the employee retains a right of

priyacy. The forced disclosure of some medical condlition coulc

26. See M. Panner and N. Christaklis, “The Limits of
Sclience In On-The-Job Drug Screening," Hastings
Center Report, December, 1986, p. 8; J. Grabowskl
and L. Lasagna, "Screening for Drug Use=* Technlcal
and Soclal Aspects," Issues In Sclence and Technology

(Winter 1987), p. 38.

27. The CDC concluded, after analyzing the failings of
the tested {aboratories, that "[bllind testing

should be implemented by all those responsiblie
for drug treatment to perliodically assess the
quatlity of service belng provided." 253 J.A.M. A,

at 2387. Dr. Saperstein testlfied before the Task
Force on May 2, 1889, theat the State Police {aboratory
has never been subjected to outside evaluation or blind
testing. :




medicatlion.

-

cause embarrassment or, even more significantly with some

conditlions, such as HIV disease or seizure dlisorders, It could

subject the emplioyee to uniawful discrimination.
it Is clear that the suggested protocol will require, for

purposes of accuracy, the disclosure of‘properly.pfescrlbéd
28 This requirement cannot be designed out of the

test; the cross-reactivity Is simply a limitation on the test and

must be evaluated through consideration of the employee’'s

description of his lega!, proper and private medlcations.29
28. The sample form recommended by the majority ccntalns
-the following qQuestion:
1. Have you taken any medication in the .last
thirty (30) days? )
2. ldentify the medlication,
3. When was the last time you took the
medication?
4. What doctor prescribed the mecication?
5. What pharmacy fllled the prescription?
6. wWhat |s the prescription number?
29. Drug Testing In the Workplace, supra, note , at

88-100.
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The harm faced by the employee forced to reveal his or her

legitimate prescriptions can be quite serious.

The National Prescription Audlit, a natlionwlide
marketing research service, indicates that
seven of the top flfty prescribed drugs are
expllicitly administered to alter behavior
In positive ways. These Include drugs
administered for anxlety, muscle spasms,
sej2ures, and other aliments. Among the
many pharmacoliogical agents administered
are those for eating disorders, narcolepsy,
insomnia, and an extensive array of |ess
frequent but Important problems. The drugs

administered for these disorders will appear
as drug positives on more comprehensive .
screens. This will not be Inadvertent or

related to cross-reactivity.

Testing for drugs in body filuids In the all-
Iinclusive fashion proposed by some advocates
could have a major unforeseen consequence.
!ndlviduals being treated with commonly
prescribed drugs will be forced to publicly
acknowledge to thelir employers the full range
of medical and behavioral conditions related
to use of therapeutic drugs In a way not

previously required. At worst, Individuals
taking certain medications will be discriminated
against by employers Ill-informed about, say,

the effectiveness of amphetamines as adjuncts
with other drugs In controllling narcolepsy or
atout the effectiveness of antiseizure drugs
Iin controlling epilepsy. At best, Individuals
taking diazepem for anxlety, flurazepam for
Insomnia, or related drugs for muscle spasms
assocliated with back palin may be forced to
provide thelir employers with descriptions of
thelir current nondeblilitating disorders after
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testing positive for drug use.30

The Malne Commission expressed concern for this probilem &8s one

reason for'reJectlng urine testing In the workplace:

[Tlhe tests can be used to discover
Information relating to an employee's

physical cond!tion beyond the identiflication
of substances of abuse. Urine tests can
reveal such physical conditions as pregnancy,
heart problems, dlabetes, and various iegiti-
mately prescribed medications for any numbar
. O0f physical and menta! discorders. An smployee
may have a very good reason to keep this '
Information from being disclosed to his or

31
her employer.

In addlt{on~to the aumliiliation and risk of urlawful

discrimination faced by the employee, the reqgulrement that

g
2

legitimate medications, and the employee’'s medicail condition, be
revealed to the employer runs afoul of the employee’'s right to
Whalan

malntain privacy over his or her medical conditicn. wWhatlan v,

Roe, 429 U.S. 589, 599 (1976); see also Detrolt Edison Co. v.

NLRB, 440 U.S. 301 (18789); Thornburgh v. American College of

Obstetricians, 106 S.Ct. 2189 (1986). in the absence of

30. “Screening for Drug Use: Technical and Soclial
Aspects,"” supra, n. 22, at 43-44.

31. Maine Report, supra, at note 3, at 38.




“compelilng state interests,” the forced disclosure of private
medical informatlion Is prohibited by the United States

Constltution. Whalen, supra, at 606 (Brennen, J., concurring).

The three practical, inherent limltatlions within fne ur ine
testing protocol proposed by fhe majority, then, demonstrate that
the testing Is far from a foolproof, sclentlflg exerclise; rather,
and requiring subjective

it |s a process frought with danger,

interpretation.

-CONCLUS ION

-

For the reasons statéd above, the Public Advocate expresses

disagreement with the analysis and conclusion set out In the

Ma jor Ity Report, and files this Minority Repori.




